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COMMENCEMENT OF AN ACT OF PARLIAMENT 


(or its provision) For 1973 


Carriage by Air Act, 1972 (69 of 1972), S.1 (7) — 
Appointed date under — 15-5-1973 appointed 
as the date on which said Act shall come into 
force. [S. O. 170(E) D/- 23.83.1973] — Gaz, of 
India, 26.3-1973, Pt, II-S. 8 (ii), Ext., p. 535, 


Central Sales Tax (Amendment) Act, 1972 (61 of 
1972), S. 1 (2)—Appointed date under~ 1-4-1973 
appointed as the date on which the provisions 
of said Act, other than those mentioned in the 
said sub-section, stall come into force. [G. S. R. 
55E) D/- 9-2-1978] — Gaz. of India; 9-2-1978, 
Pt, II-S, 8 (i), Ext, p. 141. 


Constitution (Thirtieth Amendment) Act; 1972, 
S. L (2)—Appointed date — 27-2-1973 appointed 
as the date on which said Act shall come into 
foree. [G. S. R. 73 (E) D/- 27-2-1973] — Gaz. of 
Ind., 27-2-1973, Pt. II-S. 3 (i), Ext., p. 235. 


‘Delhi School Education Act, 1978 (18 of 1978), 
S. 1 (3) — Appointed date under — 28-4-1973 
appointed as the cate on which provisions of — 
{a) Ch. I, and (b) Ss. 19, 20, 21, 23, 25, 26, 28, 
29 of said Act, shall come into force. [No. F, 5/ 
15/72-Education D/- 28-4.1973) — Delhi Gaz., 
28-4-1973, Pt. IV, Ext., p. 225. 


Dentists (Amendment) Act, 1972 (42 of 1972), 
S. 1 (2) — Appointed day under — 1-11-1972 ap- 
poiated as the date on which said Act shall 
come into force. |S. O. 682 (E) D/- 28-10-1972] 
er of India, 28-10-1972, Pt. II-S. 8 (ii), Ext., 
p. 1841. : 


Drugs and Cosmetics Act, 1940 (23 of 1940), 
S. 1 (8) — Appointed date — 1-9-73 appointed as 
the date from which Chapter IV of the said Act 
shall take effect in the State of Jammu and 


Kashmir. [S. R. O. 418, dt., 22-8-73] — J, & K, 


Gort. Gaz., 22.8.1973, Pt. I-B, [No. £0-n}. 


Government of Union Territories Act, 1963 (20 of 
1963), S. 1 (2), lst and 2nd provisos—Appointed 
dat under — 29.4.1972 appointed as the date 
on which S. 54 of said Act shall come into force 
in the Union territory of Mizoram — Gaz, of 
India, 28.4-1972, Pt, II-S. 3 (i), Ext., p. 657. 


Hire-Purchase Act, 1972 (26 of 1972), S. 1 (3) — 
Appointed date under 1-6-1978 appointed as the 
date on which said Act shall come into force, 
{G.S.R. 222 (E) dt., 30-4-1973] — Gaz, of India, 
30-4-1973, Pt. II-S. 3 (i), Ext., p. 609. 


Hire-Purchase Act, 1972 (26 of 1972), S.1 (3) — 
Appointed date under — 1-9-1973 appointed as 
the date on which said Act shall come into force, 
G.ER, 222 (E) Dt. 30-4-1973 rescinded [G.S.R. 
28 (E) Dated 31-5.1973] — Gaz. of India, 31.5- 
1978, Pt. II-S 3 (i), Ext. p. 839. 


Hire-Purchase Act, 1972 (26 of 1972), S.1(3)— 
G.ER. 288 (E) D/- 31.5-1973 published in Gaz. 
of India, 31-5-1973, Pt. IT-S. 3 (i), Ext. p. 839 
releting to rescission of Notfn. No. G.S.R. 222(E) 
Dj- 80-4-73 and appointing 1-9-1973 as the 
enforcement date of the said Act — Rescission of 
«~ Said Notfn. relating to coming into force of 
-the Act on 1-9-1978, res {G.S.R. 402 (E) 





Dj. 30-8-1973] — Gaz. of India, 80-8-1973, 
Pt. 11-S. 3 (i), Ext., p. 1225. i 

Marine Products’ Export Development ‘Authority 
Act, 1972 (18 of 1972), S. 1(8) — Appoited dite 
under — 15-1-1973 appointed as the date on 
which Sections 11 to 19 (both inclusive) of said 
Act shall come into force. ,G.S.R. 8 (E) D/- 
10-1-1973) — Gaz. of India, 10-1-1978, Pt, II- 
S. 8 (i), Ext., p. 15. 


Maternity Benefit Act, 1961 
S.1(3) — Notifying date under — 9.4-1978 
notified as the date on which the said Act shall 
come into force in relation to other establish. 
ments in State of Himachal Pradesh to which it 
extends— H; P. Gaz., 5-5-1973, p. 752. 


Merchant Shipping (Amendment) Act, 1970 (25 of 
1970), S. 1 (2) — Appointed date — 15th Sep. 
tember, 1972, appointed as the date on which 
Ss. 15 and 16 shall come into force — Gaz, of 
India, 9-9-1972, Pt. II-S. 3 (ii), p. 8532, 


Motcr Vehicles Act, 1939 (4 of 1939), S, 1 (2)—A 
pointed date under—18-4-1973 appointed as the 
date on which Chapter VIII of said Act shall 
take effect in State of Kerala. [S.O. 197 (E) 
D/- 2-4-1973] — Gaz. of India, 2-4-1978, Pt. II- 
S. 3 (ii), Ext., p. 665. 


Motor Vehicles (Amendment) Act, 1969 (56 of 
1969), S.1(2)—Appointed date under— 1-6-1973 
appointed as the date on which the provisions 
of S, 17 (b) shall coma into force. [S. O. 1501 
Dt. 18-5-1973]—Gaz. of India, 26-5-1973, Pt. II- 
S. 3 (ii), p. 1980. 


North Eastern Hill University Act, 1978 (24 of 
1973), S- 1 (8) — Appointed date under — 19-7- 
1973 appointed as the date on which the said 
Act shall come into force. [S.O. 2231 D/- 19.7. 
1973] — Gaz. of India, 11-8-1978, Pt. II-S. 3 (ii), 
p. 2742, 

Prevention of Food Adulteration (Extension to 
Kohima and Mokokchung Districts) Act, 1972 
(24 of 1972), S.2 — Appointed date under — 
1-4-1973 appointed as the date on which the 
said Act shall come into force, [S.O. 185 (E) 
D/- 30-3-19738}—Gaz, of India, 30-3-1973, Pt. IY- 
S. 3 (ii), Ext. p. 599. 


Probation of Offenders Act, 1958 (20 of 1958), 
S. 1{8)—Appointed date—5-9-73, appointed asthe 
date on which the said Act shall come into force 
in the whole of the State of Gujarat except the 
districts of Ahmedabad, Baroda, Panchmahals, 
Rajkot, and Junagadh in which the said Act has 
already been brought into force — Guj. Govt. 
Gaz., 13-9.78, Pt. IV.A, p. 953. 


Registration of Births and Deaths Act, 1969 (18 of 
1969),S. 1(8)—Appointed date under— 1-12-1972 
appointed as the date on which said Act shall 
come into force alsoin areas comprised within 
the limits of cantonments of Barrackpore, Labong 
and Jalapahar in State of West Bengal. G.S.R, 
514 D/-21-3.1970 modified. [G. S. R. 463 (E) 
Di- 21-11-1972] — Gaz, of India, 21.11-1972, 
Pt, IL-S. 8 (i), Ert, p. 2127. 
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Seeds (Amendment) Act, 1972 (55 of 1972), S. 1(2) 
—Appointed date under — 16.1-1978 appointed 
as the date on which the said Act shall come 
into force in whole of India. [S. O. 775 (E) 
D/- 28-12-1972] — Gaz. of India, 80-12-1972, 
Pt.IL-S. 3 (ii), Ext., p, 2105, 

Taxation Laws (Amendment) Act, 1972 (45 of 
1972), S. 1 (2)— Appointed date under — 15-11- 
1972 and 1-1-1978 appointed as the dates on 
which the provisions of Sections 4, 5, 7,9, 14, 
16,18, 19 & 2, 3, 6,8, 10, 11,12, 18, 15, 17, 20 to 
25 (both inclusive) shall, respectively come into 
force, [S O. 704: E) D/- 14-11-1972] — Gaz. of 
India, 14-11-1972, Pt. II-S. 3 (ii), Ext., p- 1899. 

Wakf Act, 1954 (29 of 1954), S. 1 (3) — Appointed 
date under ~ 1 2-4-1973 appointed as the date on 
which the said Act shall come into force in 
State of Bihar. [G S.R. 197 (E) D/- 7-4-1973] — 
Gaz. of India, 7-4-1978, Pt. III.S. 8 (i), Ext., 

. p. 539, 

Wild Life Protection Act, I972 (58 of 1972), 
S. 1 (3)—Appointed date under — Date of publi- 
cation of this notification ‚in the official gazette, 
i.e. 25-1-1973 appointed as the date on which 
said Act shall come into force in State of Madhya 
Pradesh [G. S. R. 28 (E) D/- 25-1-1973 — Gaz. of 
India, 25-1-1973, Pt. II-S. 8 (i), Ext., p. 73. 


Wild Life (Protection) Act, 1972 (53 of 1972), 
S, 1 (8).— Appointed date under —Date of publi- 
cation of this notfn. in the official gazette, (i. e. 
1.2.1973) appointed as the date on which the 
said Act shall come into force in State of — (1) 
Bihar (2) Gujarat (3) Uttar Pradesh. 

[G.S.R. 40 (E); 42 (E) and 45 (E) Dt. 1-2-1978 
combined] — Gaz. of India, 1-2-1973, Pt. II- 
S. 3 (i), Ext., pp. 99, 103, 108. 

Wild Life (Protection) Act, 1972 (53 of 1972), 
S. 1(8)—Appointed date under — Date of publi- 
cation of this notification in the official gazette 
(i e. 1.5-1973) appointed as the date on which 
said Act shall come into force in the State of 
West Bengal. (G.S.R. 224(E) D/-1-5-1973}— Gaz. 
of India, 1-5-1973, Pt. II-S, 3 (i), Ext., p. 618. 

Wild Life (Protection) Act, 1972 153 of 1972), 
S. L (8)—Appointed date under — Date ot publi- 
cation of this notfn. in the official gazette (i. e. 
15.5.1973) appointed as the date on which said 
Act shall come into force in State of Manipur. 
IG.S,R, 269 (E) Dt. 15-5-1973] — Gaz. of Ind., 
15.5.1973, Pt. II-S. 3 (i) Ext., p. 745. 

Wild Life (Protection) Act, 1972 (53 of 1972), 
S. 1 (3)—Appointed date under — Date of publi- 
cation of the notification appointed as the date 
on which said Act shall come into force in 
Union territory of ‘Arunachal Pradesh’. (G.S.R. 
272 (E) Dt. 15-5-1973] — Gaz. of India, 15.5. 
1973, Pt. II-S. 3 (i), Ext, p. 765, 


Wild Life (Protection) Act, 1972 (58 of 1972), 


S. 1(3)—Appointed date under — Date of publi. 


cation of the notification in official gazette i. e. 
1-6-1973 appointed as the date on which the 
said Act shall come into force in the State of — 
1. Kerala; 2, Maharashtra; 3. Delhi.. [G. S. R. 
293 (E), G. S. R. 296 (E); 299%(E) D/-1-6-1973 
combined] — Gaz. of. India, 1-6-1973, Pt. II- 
S. 3 (i), Ext., pp. 847, 867, 886. 


Wild Life (Protection) Act, 1972 (53 of 1972), 
§.1(8)— Appointed date under — Date of publi- 
cation of this notification in the official gazette 
i.e. 1-7-1978. appointed as the dete on which 
said Act shal] come into force in State of Mysore. 
{G.S.R, 335 (E) Dt. 1-7-1973] — Gaz. of India, 
1-7-1973, Pt. II-S. 3 (i), Ext., p. 1003. 


Wild Life (Protection) Act, 1972 (53 of 1972), 
S. 1 (3)—Appointed date under ~‘Date of publi- 
cation of this notification in official gazette i. e. 
16-7-1973’ appointed as the date on which the 
said Act shall come into force in Goa, Daman 
and Diu. (G.S.R. 349 (E) D/- 16-7-1973] — Gaz. 
of India. 16-7-1973, Pt. IL-S. 3 (i), Ext., p. 1069. 


Wild Life (Protection) Act, 1972 (53 of 1972), 
S. 1 (3)—Appointed date under — Date of publi- 
cation of this notfn. in official gazette (i.e. 1-8- 
1973}, appointed as the date on which the said 
Act shall come into force in State of Andhra 
Pradesh (G.S.R, 871 (E) D/- 1-8-1973] — Gaz. of 
India, 1-8-1978, Pt. II-S. 3 (i), Ext., p. 1127. 


Wild Life (Protection) Act, 1972 (53 of 1972),- 


S. 1 (3)—Appointed date under — Date of publi- 
tion of the notification in the official gazette 


a 


i. e. 1-9-1973 appointed as the date on which ,; 


the said Act shall come into force in the Union 
territory of Dadra and Nagar Haveli. [G. S. R. 
418 (E) Dtd. 1-9.1978]— Gaz. of India; 1-9-1973, 
Pt. II-S, 8 (i), Ext. p. 1275, 


Wild Life (Protection) Act, 1972 (53 of 1972), 
S. 1 (8) — Appointed date under—Date of publi- 


cation of the notification in the official gazette’ 


i. e. 1-9-1978 appointed as the date on the said 
Act shall come into force in State of Rajasthan, 
[G.S.R 410 (E) Dtd. 1-9-1973] — Gaz. of India, 
1.9.1973, Pt. ILS. 3 (i), Ext. p. 1255. 


Wild Life (Protection) Act, 1972 (53 of 1972), 
S. 3 (1)—Appointed date under — Date of publi- 
cation of this notification in the official Gazette 
(i.e. 2-4-1973) appuinted as the date on which 
said Act shall come into force in the State of 
Himachal Pradesh. [G. S. R. 19G (E) Dj- 2.4. 
1973] — Gaz. of India, 2-4-1973, Pt, II-S. 3 (1), 
Ext., Pe 517. 
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THE FOOD CORPORATIONS 
(AMENDMENT) ACT, 1972 
(Act No. 67 of 1972)* 


[15th December, 1972.] 


. An Act further to amend the Food Cor- 
porations Act, 1964. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows: 


xi Short title, 


This Act may be called the Food Corpora- 
tions (Amendment) Act, 1972. 


2. Amendment of Section 1. 


In Section 1 of the Food Corporations Aat, 
1964 (hereinafter referred to as the principal 
Act), in sub-section (2), the words “except the 
State of Jammu and Kashmir” shall be 
Omitted. 


3. Amendment of Section 2. 

In Sestion 2 of the principal Act, after 
clause (b), the following clause shall be 
inserted, namely : — 

‘(bb) “foodstuffs” includes edible oilseeds 
- and oilg;’, 

4. Amendment of Section 4. 

In Section 4 of the principal Act, for sub- 
section (2), the following sub-section shall be 
substituted, namely : 

“(2) The Corporation may establish offices 
or agencies at other places in or outside India: 


Provided that no such office or agency shall 

be established at any place outside India 

_without the previous approval of the Central 
Government.”. 


*Received the assent of the President on 15-12-1972. 
Act published in Gaz, of India; 16-12-1972. Pt. 
IL. 8.1, Ext. P, 905. 


5, Amendment of Section 27, 


In Section 27 of the principal Act, after 
sub-section (2), the following sub.section shall 
be inserted, namely :— 

“(3) A Food Corporation may, for the 
purpose of sarrying out its functions under 
this Act, also borrow money from the Central 
Government, and that Government may, after 
due appropriation made by Parliament by law 
in this behalf, pay to the Food Corporation 
such sums of money by way of loan on such 
terms and conditions as that Government may 
determine.’’. 


6. Amendment of Section 34. 


In Section 34 of the principal Act, for sub. 
section (5), the following sub.section shall be 
substituted, namely ; 

"(5) The Comptroller and Auditor-General 
of India shall have power— 


(a) to direct the manner in which the 
accounts of a Food Corporation shall be 
audited by the auditors appointed under sub. 
section (3) and to give such auditors instruc. 
tions in regard to any matter relating to the 
performance of their functions as such; 


(b) to conduct a supplementary or test 
audit of the accounts of a Food Corporation 
by such person or persons as he may authorise 
in this behalf; and for the purpose of such 
audit; to require information or additional 
information to be furnished to any person or 
persons so authorised, on such matters, by 
such person or persons, and in such form, ad 
the Comptroller and Auditor.General may, by 
general or special order, direct. 

(6) The auditors shall send a copy of their 
report together with an audited copy of the 
acconntis— 


(a) to the Food Corporation concemed; 


* The Acts are not published in the Journal under the direction of the Government of India; and 
Goyernment is not responsible for the accuracy of reproduction. 
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(b) whore the accounts relate to a State 
Food Oorporation, also to the Food Corpora. 
tion of India; 

(0) to the Central Government; and 

(d) to the Oomptroller and Auditor.General 
of India who shall have the right to comment 
upon, or supplement the audit report in such 
manner as he may think fit. 

(T) Any comments upon, or supplement to, 
the audit report, made by the Comptroller and 
Auditor-General of India under clause (d) of 
sub-section (6) shall be placed by the Food 
Corporation concerned before the Oentral 
Government, and where the accounts relate 
to a State Food Corporation, also before the 
Food Corporation of India.”. 


7. Amendment of Section 35. 
In Section 35 of the principal Act, in sub. 


section (2), after the words and figures "re. 


eeived under Section 34”, the words ‘together 
with sny comments thereon or supplement 
thereto by the Oomptroiler and Auditor. 
General of India” shall be inserted. 


eae oe 


THE PAYMENT OF BONUS (AM- 
ENDMENT) ACT, 1972 
(Act No. 68 of 1972)* ` 
[19th December, 1972.] 
An Act further to amend the Payment of 
Bonus Act, 1965. 
Be it enacted by Parliament in the Twenty. 


' third Year of the Republic of India as fol. 
- lows:-~ 
‘1. Short title. 


This Act may be called the Payment of 
Bonus (Amendment) Act, 1972. 


9. Amendment of section 10. 


In the Payment of Bonus Act, 1965 (herein. 
after referred to as the principal Act), sea. 
tion 10 shall be re-numbered as sub-section (1) 
thereof, and— 

(i) in sub-section (1) as so re-numbered, in 
the proviso, for the words "this section’, the 
words ‘this sub-section” shall be substituted; 

(ii) after sub-section (1) ag so renumbered, 
the following sub-section shall be inserted, 
namely :— 

‘(2) Notwithstanding anything contained in 
pub.section (1), but subject to the provisions 
of sections 8 and 13, every employer shall be 
pound to pay to every employes in respect of 
the accounting year commencing on any day 
*Received the ascent of the President on 19-12-1972. 

Act published in Gaz. of India, 20-12-1972, Pt: 
IE-S. 1, Ext. p. 909. 


For Statement of Objects and Reasons, sea Gaz, of 
India, 27-11-1972, Pt. II-S. 2, Ext, p, 1177. 








The Payment of Bonus (Amendment) Act, 1972 


A. L R 


in the year 1971 a minimum bonus whio 
shali be eight and one-third per cent. of 
the salary or wage earned by the employee: 
during that accounting year or eighty rupees. 
whichever is higher, whether there are pro- 
fits in that accounting year or no}: 

‘Provided that where such employee has not 
completed fifteen years of age at the beginn- 
ing of that accounting year, the provisions of 
this sub.saction shall have effect in relation 
to such employee as if for the words "eighty 
rupees”, the words ‘‘fifty rupees’ were subs- 
tituted.’ 


3. Amendment of section 13. 


To section 13 of the principal Act, the fol- 
lowing proviso shall be added, namely:— 

‘Provided that in respect of the accounting 
year commencing on any day inthe year 
1971 the provisions of this section shall have 
effect as if for the words "forty rupees”. 
“twenty-five rupees” and “four per cent.”, 
the words “eighty rupees”, “fifty rupess™ - 
and ‘sight and one.third per cant.” respec. 
tively were substituted.’ 


4. Amendment of section 19. t 

Section 19 of the principal Act shall be re- 
numbered as sub-section (1) thereof, and— ~~ 

(i) in sub.section (1) as so renumbered, for - 
the words “All amounts’, the words ‘Sub. 
ject to the provisions of this section, alb 
amounts” shall be substituted; 

(ii) after sub-section (1) as so re.numberad,. 
the following sub-sections shall be inserted, 
namely :—— 

(2) Where the percentage of the salary or 
wage of an employes payable by way of 
bonus under this Act (including section 34} 
in the accounting year commencing on sny 
day in the year 1971 is the same a3 that paid 
or payable by way of bonus under this Act 
{including section 34) to such employee im 
respect of the accounting year immediately . 
preceding the aforesaid accounting year, the 
entire amount payable to such employes im 
the first mentioned accounting year shall be 
paid in cash within the time-limit specified: 
in sub-section (1). 

(3) Where the percentage of tha salary or 
wage of an employee payable by way of 
bonus under this Act (including section 34): 
in the accounting year commencing on any 
day in the year 1971 is higher than that paid 
or payable by way of bonus under this Act 
(including section 34) to such employes in 
respect of the accounting year immediately 
preceding the aforesaid accounting year, 80 
much of the amonnt calculated with reference 
to the difference in such percentages shall be 
remitted by the employer to the authority 
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maintaining the provident fund account of 
such employee for crediting the same in that 
account and the balance shall be paid in cash 
to the employee, within the time-limit speci- 
fied in sub-section (1): 

Provided that where any employee enters 
into the service of an employer only during 
the accounting year commencing cn any day 
in the year 1971, then, for the purposes of 
this sub-section, the percentage of bonus 
payable to such employee in cash and that to 
be remitted for crediting in his provident 
fund account shall be the same as in the case 
of employees of that employer who were in 
his service in the accounting year immediately 
preceding the aforesaid accounting year. 

(4) Notwithstanding anything contained in 
sub.sections (2) and (3). where the percentage 
of the salary or wage of an employee payable 
by way of bonus under this Act (including 
section 34) in respect of the accounting year 
commencing on any day in the year 1971 does 
not exceed the minimum bonus calculated in 
accordance with the provisions of sub.section 
(2) of section 10 or of the proviso to sec- 
tion 13, as the case may be, the entire amount 
shall be paid in cash., 

(5) Where any employee has no provident 
fund account, the provisions of sub.gection (3) 
shall not apply to such employee and tae 
amount payable to him by way of bonus under 
this Act (including section 34) shall be paid 
in accordance with the provisions of sub. 
section (1). i 

(6) Where any employer remits any amount 
for crediting in the provident fund account of 
an employee under sub-section (3),— 

(i) the employer shall be deemed to have 
discharged his liability to pay the balance 
amount of bonus to such employee; and 

(ii) the amount so remitted shall be deemed 
to be a contribution made by such employee 
in his provident fund account notwithstand. 
ing the fact that auch amount together with 
the contribution that is being made by such 
employee for crediting in his provident fund 
account exceeds the maximum permissible 
contribution, if any, that may be made by 
him for crediting in the said account. 

Explanation. — For the purposes of sub. 
sections(3) and (6), the expression ‘provi. 
dent fund account,” in relation fo an em. 
ployes, means the individual provident fund 
account of such employee maintained under 
the Coal Mines Provident Fund, Family Pen. 
sion and Bonus Schemes Act, 1948 and the 
schemes framed thereunder or the Employee's 
Provident Funds and Family Pension Fund 
Act, 1952 snd the schemes framed thereunder 
or under any other law for the time being in 
force or maintained by such authority as may 
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be specifisd by the Central Government in 
this behalf by notification in the Official 
Gazette, as the case may be, 


(7) The provisions of the Coal Mines Pro. 
vident Fond, Family Pension and Bonus 
Schemes Act. 1948 and the Employees’ Pro. 
vident Fonds and Family Pension Fand Act, 
1952 shall, so far as may be. apply in relation 
to the remittances to be made by an employer 
under sub.section (3) as they apply in relation 
to the contributions to be made by such em- 
ployer under the aforesaid Acts,’ 


5. Repeal and Saving. 


(1) The Payment of Bonus (Amendment) 
Ordinance, 1972 is hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the principal. 
Actas amended by the said Ordinance shall 
be deemed to have been done or taken onder 
the principal Act as amended by this Act as 
if this Act bad come into force on the 23rd 
September, 1972. 


— <a 


THE CARRIAGE BY AIR ACT, 1972 
(Act No. 69 of 1972)* 


{19th December, 1972] 


An Act to give effect to the Convention 
for the unification of certain rules 
relating to international carriage by - 
air signed at Warsaw on the 12th day. 
of October, 1929 and to the said Con- 
vention as amended by the Hague 
Protocol on the 28th day of September, 
1955 and to make provision for apply- 
ing the rules contained in the said 
Convention in its original form and in 
the amended form (subject to excep- 
tions, adaptations and modifications) to 
non-international carriage by air and 
for matters connected therewith. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows :—- 


1. Short title, extent and commencement. 
(1) This Act may be called the Carriage by 
Air Act, 1972. 
(2) It extends to the whole of India. 


(3) It shall come info force on such date 
as the Central Government may, by notifica. 
tion in the Official Gazette, appoint. 





*Received the assent of the President on 19-12-1972. 
Act published In Gaz. of India, 20-12-1972, 
Part II-B. 1, Ext., pe 913. 
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2. Definitions. 

In this Act, unless the context otherwise 
requires,— 

(i) “amended Convention” means the Con- 
vention as amended by the Hague Protocol on 
the 28th day of September, 1955; 


(ii) “Convention” means the Convention 
for the unification of certain rales relating to 
international carriage by air signed at Warsaw 
on the 12th day of October, 1929. 


3. Application of Convention to India. 

(1) The rules contained in the First Sche- 
dule, being the provisions of the Oonvention 
relating to the rights and liabilities of car. 
riers, passengers, consignors, consignees and 
other persons; shall, subject to the provisions 
of this Act, have the force of law in India in 
relation to any carriage by air to which those 
“rules apply, irrespective of the nationality 
of the aircraft performing the carriage. 


(2) The Central Government may by 
notification in the Official Gazette certify who 
are the High Oontracting Parties to the Oon- 
vention, in respect of what territories they 
are parties and to what extent they have 
- dyailed themselves of the provisions of rule 36 
in the First Schedule and any such notifica- 
tion shall be conclusive evidence of the matters 
certified therein. 

(3) Any reference in the First Schedule to 
the territory of any High Oontracting Party 
to the Convention shall be construed as a 
reference to all the territories in respect of 
which he is a party. 


(4) Any reference in the First Schedule to 
agents of the carrier shall be construed as 
including a reference to servants of the 
carrier. 

(5) Every notification issued under sub. 
section (2) of section 2 of the Indian Carriage 
by Air Act, 1934 and in force immediately 
before the commencement of this Act shall be 
deemed to have been issued under sub. 
section (2) of this section and shall continue 
to be in force until such notification is 
superseded. 


4. Application of amended Convention to 
India. 

(1) The rules contained in the Second 
Schedule, being the provisions of the amended 
Convention relating to the rights and liabi- 
lities of carriera, passengers, Gonsignors, GON- 
signees and other persons, shall, eubject to 
the provisions of this Act, have the force of 
law in India in relation to any carriage by air 
to which those rules apply, irrespective of the 
nationality of the aircraft performing the 
carriage. 
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(2) The Central Government may, by notifi- 
Cation in the Official Gazette, certify who are 
the High Contracting Parties to.the amended 
Convention and in respect of what territories 
they are parties, and any such notification 
shall be conclusive evidence of the matterg 
certified therein. 


(3) Any reference in the Second Schedule 
to the territory of any High Contracting Party 
to the amended Convention shall be con. 
strued as a reference to all the territories in 
respect of which he is a party. 


(4) Any reference in the Second Schedule 
to agents of the carrier shall be construed ag 
including a reference to servants of the 
Carrier. 


5. Liability in case of death. 

(1) Notwithstanding anything contained in 
the Fatal Accidents Act, 1855 or any other 
enactment or rule of law in force in any part 
of India, the rules contained in the First 
Schedule and in the Second Schedole shall, in 
all cases to which those rules apply, determina 
the liability of s carrier in respect of the 
death of a passenger. 


(2) The liability shall be enforceable for the 
benefit of such of the members of the passen- 
ger’s family as sustained damage by reason of 
his death. 


Explanation, — In this sub-section, the ex. 
pression “member of a family” means wife or 
husband, parent, step-parent, grand-parent, 
brother, sister, half-brother, half-sister, child, 
atep.child and grandchild : 

Provided that in deducing any such rela. 
tionship as aforesaid any illegitimate person 
and any adopted person shall ba treated ag 
being, or as having been, the legitimate child 
of his mother and reputed father or, ag the 
case may be, of his adopters. 


(3) An action to enforce the Liability may 
be brought by the personal representative of 
the passenger or by any person for whose 
benefit the liability is under sub.section (2) 
enforceable, but only one action shall be 
brought in India in respect ‘of the death of 
any one passenger, and every euch action by 
whomsoever brought shall be for the bensfit 
of all such persons so entitled as aforesaid as 
either are domiciled in India or not being 
domiciled there express a desire to take the 
benefit of the action. 


(4) Subject to the provisions of sub.sec. 
tion (5), the amount recovered in any such 
action, after deducting any costs not recovered 
from the defendant, shall be divided between 
the persons entitled in such proportion as the 
Court may direct. 
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(5) The Court before which any such action 
is brought may, at any stage of the proces. 
dings, make any such order as appears to the 
Court to be just anë equitable in view of the 
provisions of the First Schedule or of the 
Second Schedule, as the case may be, limiting 
the liability of a carrier and of any proceedings 
which have been or are likely to be com. 
menced outside India in respect of the death 
of the passenger in question. 


6. Conversion of francs. 


Any sum in francs mentioned in rule 22 of 
the First Schedule or of the Second Schedule, 
as the case may be, shall, for the purpose of 
any action against a carrier, be converted into 
rupees at the rate of exchange prevailing on 
the date on which the amount of damages to 
be paid by the carrier ig ascertained by the 
Gourt. 


7. Provisions regarding suits against 
High Contracting Parties who under. 
take carriage by air. 


(1) Every High Contracting Party to the 
Convention or the amended Convention, as 
the case may be, who has not availed himself 
of the provisions of the Additional Protocol 
thereto shall, for the purposes of any suit 
brought in a Court in India in accordance 
with the provisions, of rule 28 of the First 
Schedule, or of the Second Schedule, as the 
case may be, to enforce a claim in respect of 
Garriage undertaken by him, be deemed to 
have submitted to the jurisdiction of that 
Court and to be a person for the purposes of 
the Code of Civil Procedure, 1908. 


(2) The High Court may make rules of pro. 
cedure providing for all matters which may be 
expedient to enable such suita to be instituted 
and carried on. 


(3) Nothing in this section shall authorise 
any Court to attach or sell any property of o 
High Contracting Party to the: Convention or 
to the amended Convention. 


8. Application of Act to carriage by air 
which is not international, 

(1) The Central Government may,:by noti. 
fication in the Official Gazette, apply the rales 
contained in the First Schedule and any pro. 
vision of section 3 or section 5 or section 6 to 
such carriage by air, not baing international 
carriage by air as defined in the First Sehe. 
dule, as may be spesified in the notification, 
subject, however, to such exceptions, adapta. 
tions and modifications, if any, 23 may be so 
specified. 

(2) The Central Government may, by noti- 
ficttion in the Official Gazette, apply the rules 
sontained in the Second Schedule and any 
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provisions of gection 4 or section 5 or section 6 
to such carriage by air, not being international 
carriage by air as defined in the Second Kohe. 
dule, as may be specified in the notification, 
subject, however, to such exceptions, adapta- 
tions and modifications, if any, as may be so 
specified. 


(3) Every notification issued by the Central 
Government under section 4 of the Indian 
Carriage by Air Act, 1934 and in force imme. 
diately before the commencement of this Act 
shall be deemed to have been issued under 
sub-section (1) and shall continue to be in 
force until such notification is superseded. 


9, Repeal, 


The Indian Carriage by Air Act, 1934 is 
hereby repealed. 


THE FIRST SCHEDULE 
(See Section 3) 
RULES 
CHAPTER I 
ScopE—DEFINITIONS 


4. (1) These rules apply to all international 
carriage of persons, luggage or goods per. 
formed by aircraft for reward. They apply 
algo to such carriage when performed gratuit. 
ously by an air transport undertaking, 


(2) In these rules, High Contracting Party” 
means a High Contracting Party to the Con. 
vention. 


(3) For the purposes of these rules the 
expression, “international carriage’ means 
any carriage in which according to the con. 
tract made by the parties, the place of depar. 
ture and the place of destination, whether or 
not there be a break in the carriage or a tran. 
shipment, are situated either within the terri. 
tories of two High Contracting Parties, or 
within the territory ofa single High Oon. 
tracting Party, if there is an agreed stopping 
place within a territory subjeat to the sove. 
reignty, suzerainty, mandate or authority of 
another Power, even though that Power is not 
a party to the Convention. A carriage without 
such an agreed stopping place between terri- 
tories subject to the sovereignty, euzerainty, 
mandate or authority of the same High Con. 
tracting Party is not deemed to be inter. 
national for the purposes of these rules. 


(4) A carriage to be performed by several 
successive sir carriers is deemed, for the pur. 
poses of these rules, to be one undivided 
carriage, if it has been regarded by the parties 
asa single operation, whether it has been 
agreed upon under the form of a single con. 
tract or of a series of contracts, and if does 
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not lose its international character merely 
because one contract or a series of contracts 
is to be performed entirely within a territory 
subject to the sovereignty, suzerainty, mandate 
or ‘authority of the same High Contracting 
Party. 

2. (1) These rules apply to carriage per. 
formed by the State or by legally constituted 
public bodies provided it falls within the 
conditions laid down in Rule 1. 


(2) These rules do not apply to carriage 
performed under the terms of any inter. 
national postal Convention. 


OHAPTER II 
DOCUMENTS OF CARRIAGE 


Part I—Passenger ticket 

3. (1) For the carriage of passengers the 
carrier must deliver a passenger ticket which 
shall contain the following particulars :— 

(a) the place and date of issue ; 

(b) the place of departure and of destina- 
tion ; 

(co) the agreed stopping places, provided 
that the carrier may reserve the right to alter 
the stopping places in case of necessity, and 
that if he exercises that right, the alteration 
shall not have the effect of depriving the 
carriage of its international charactor ; 

(d) the name and addregs of the carrier or 
Garriers ; : 

(e) a statement that the carriage is subject 
to the rules relating to liability contained in 
this Schedule. 

(2) The absence, irregularity or loss of the 
passenger ticket does not affect the existence 
or the validity of the contract of carriage, 
which shall none the less be subject to these 
rules.: Nevertheless, if the carrier accepts a 
passenger withouta passenger ticket having 
been delivered he shall not be entitled to 
avail himself of those provisions of this 
Schedule which exclude or limit his liability. 


Part IIL.— Luggage ticket 
%. (1) For the carriage of luggage, other 
than smal! personal objects of which the 
passenger takes charge himself, the carrier 
must deliver a luggage ftisket. 


(2) The luggage ticket shall be made out in 
duplicate, one part for the passenger and the 
othar part for the carrier. 

(3) The luggage ticket shall contain the 
following particulars :— 

(a) the place and date of issue į 

(b) the placa of departure and of destina. 
tion ; 

(c) the name and address of the carrier or 
Garriers ; 

(d) the number. of the passenger ticket ; 
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(e) a statement that delivery of the luggage 
will be made to the bearer of the luggage 
ticket ; 

(f) the number and weight of the packages; 

(g) the amount of the value declared in 
accordance with Rule 22 (2) ; 

(h) a statement that the carriage is subject 
fio the rules relating to liability contained ia 
this Schedule. 

(4) The absence, irregularity or loss of the 
luggage ticket does not affect the existence 
or the validity of the contract of carriage, 
which shall nonetheless be subject to these 
rules. Nevertheless, if the carrier accepts 
luggage without a luggage ticket having been 
delivered, or if the luggage ticket does not 
contain the particulars set out at (d), (f£) and 
(b) of sub-rule (3), the carrier shall nob be 
entitled to avail himself of those provisions 
of this Schedule which exclude or limit his 
liability. 


Part ITI. —Air consignment note 


§, (1) Every carrier of goods has the right 
to require the consignor to make out and 
hand over to him a document called an “air 
consigment note”; every consignor hag the 
right to require the carrier to accept this 
document, 

(2) The absence, irregularity or losa of this 
document does not affect the existence or the 
validity of the contract of carriage which 
shall, subject to the provisions of Rule 9, be 
nonetheless governed by these rules. 


3. (L) The air consignment note shall be 
made out by the consignor in three original 
parts and be handed over with the goods. 


(2) The first paré shall be marked “for the 
carrier” and shall be signed by the consignor. 
The second part shall be marked ‘‘for the con- 
signee”; it shall be signed by the consignor 
and by the carrier and shall accompany the 
goods. The third part shall be signed by the 
carrier and handed by him to the consignor 
after the goods have been accepted. 


(3) The carrier shall sign an acceptance of 
the goods. 

(4) The signature of the carrier may be 
stamped; that of the consignor may be printed 
or stamped. 

(5) If, at the request of the consignor, the 
carrier makes oul the air consignment note, 
he shall be deemed, subje3t to proof to the . 
contrary. to have done so on behalf of the 
consignor. 


7. The carrier of goods has the right to 
require the consignor to make oul separate 
consignments notes when there is more than 
one package. 
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8. The air consignment note shall contain 
he following particulars :— 

(a) the place and date of its execution: 

(b) the place of departure and of destine. 
tion; 

(c) the agreed stopping places, provided that 
the carrier may reserve the right to alter the 
stopping places in case of necessity, and that 
df he exersises that right the alteration shall 
mot have the effect of depriving the carriage 
Of its international character; 

(d) the name and address of the consignor; 

(e) the name and address of the first carrier; 

(f) the name and address of the consignee, 
df the case so requires; 

(g) the nature of the goods; 

(h) the number of the packages, the method 
of packing and the particular marks or num. 
pers upon them; 

(i) the weight, the quantity and the volume 
‘or dimensions of the goods; 

(i) the apparent condition of the goods and 
‘of the packing; 

(k) the freight, if if has been agreed upon, 
the date and place of payment, and the person 
‘who is to pay it; 

(1) if the goods are sent for payment on 
‘delivery, the price of the goods, and if the 
aes go requires, the amount of the expenses 
incurred; 

(m) the amount of the value declared in 
accordance with rule 22 (2); 

(n) the number of parts of the air consign- 
ment note; 

(o) the documents handed to the carrier to 
accompany the air consignment note; 

(p) the time fixed for the completion of the 
@arriage and a brief note of the route to be 
followed, if these matters have been agreed 
pon; 

(q) a statement thet the carriage is subject 
to the rules relating to liability contained in 
‘this Schedule. 


9. If the carrier accepts goods without an 
air consignment note having been made out, 
-r if the air consignment note does not con- 
tain all the particulars set out in rule 8 (e) to 
{i) inclusive and (q), the carrier shall not be 
entitled to avail himself of the provisions of 
this Schedule which exciude or limit his 
liability. 

10. (1) The consignor is responsible for the 
Gorrectness of the particulara and statements 
relating to the goods which he inserts in the 
air consignment note. 

(2) The consignor will be liable for all 
damage suffered by the carrier or any other 
person by reason of the irregularity, incorrect- 
ness or incompleteness of the said particulars 
and statements. 
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11. (1) The air consignment note is prima 
facie evidence of the conclusion of the con. 
tract, of the receipt of the goods and of tha 
conditions of carriage. 

(2) The statements in the air consignment 
note relating to the weight, dimensions and 
packing of the goods, as well as those relating 
to the number of packages, are prima facia 
evidence of the facts stated; those relating to 


‘the quantity, volume and condition of the 


goods do not constitute evidence against the 
carrier except so far as they both have been, 
and are stated in the air consignment note to 
have been, checked by him in the presence of 
the sonsignor, or relate to the apparent con- 
dition of the goods. 


12. (1) Subject to his liability to carry out 
all his obligations under the contract of car. 
riage, the consignor has the right to dispose 
of the goods by withdrawing them at the 
aerodrome of departure or destination, or by 
stopping them in the course of the journey on 
any landing or, by calling for them to be 
delivered at the place of destination or in the 
course of the journey to a person other than 
the consignee named in the air consignment 
note, or by requiring them to be returned to 
the aerodrome of departure. He must not 
exercise the right of disposition in such a way 
as to prejudice the carrier or other consignors 
and he must repay any expenses occasioned 
by the exercise of this right. 

(2) If it is impossible to carry out the 
orders of the consignor the carriex must so 
inform him forthwith. ; 


(3) If the carrier obeys the orders of tha 
consignor for the disposition of the gooda 
without requiring the production of the part 
of the air consignment note delivered to the 
latter, he will be liable, without prejudice to 
hia right of recovery from the consignor, for 
any damage which may be cauged thereby to 
any person who is lawfully in posgession of 
that part of the air consignment note. 

(4) The right conferred on the consignox 
ceases at the moment when that of the con- 
signee begins in accordance with rule 13. 
Nevertheless, if the consignee declines to ac. 
cept the consignment note or the goods, or 
if he cannot be communicated with, the con. 
signor resumes his rights of disposition. 

13. (1) Except in the circumstances set out 
in rule 12, the consignee is entitled, on arrival 
of the goods at the place of destination, to 
require the carrier to hand over to him the 
air consignment note and to deliver the gooda 
to him, on payment of the charges due and 
on complying with the conditions of carriage 
get out in the air consignment note. 

(2) “Unless it is otherwise agreed, if is the 
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duty of the carrier to give notice to the con. 
signee ag soon as the goods arrive. 


(3) If the carrier admits the loss of the 
‘goods, or if the goods have not arrived at 
the expiration of seven days after the date on 
which they ought to have arrived, the con- 
signee ia entitled to put into force against 
the carrier the rights which flowfrom the 
contract of carriage. 


14. The consignor and the consignee can 
respectively enforce all the rights given to 
them by rules 12 and 13, each in his own 
name, whether he is acting in his own interest 
or in the interest of another, provided that 
he carries out the obligations imposed by the 
contract. 

15. (1) Rules 12,13 and 14 do not affect 
either the relations of the consignor or the 
consignee, with each other or the mutual 
relations of third parties whose rights are 
derived either from the consignor or from the 
consignee. 


(2) The provisions of rules 12, 13 and 14 
can only be varied by express provision in the 
air consignment note. 


16. (1) The consignor must furnish such 
information and attach tothe air consign. 
ment note such documents as are necessary 
to meet the formalities of customs, ostroi or 
police before the goods can be delivered to 
the consignee. The consignor is liable to the 
carrier for any damage occasioned by the 
absence, insufficiency or irregularity of any 
such information or documents, unless the 
damage is due to the fault of the carrier or 
his agents. 

(2) The carrier is under no obligation to 
enquire into the correctness or sufficiency of 
such information or documents. 


CHAPTER III 
LIABILITY OF THH CARRIER 


17. The carrier is liable for damege sus. 
tained in the event of the death or wounding 
of a passenger or any other bodily injury 
suffered by a passenger, if the accident which 
caused the damage so sustained took place 
on board the aircraft or in the course of any 
of the operations of embaxking or disembark. 
ing. 

18. (1) The carrier is liable for damage 
sustained in the event of the destruction or 
loss of, or of damage to, any registered lugg. 
age or any goods, if the occurrence which 
caused the damage so eustained tock place 
. during the carriage by air. 

(2) The carriage by air within the meaning 
ef sub-rule (1) comprises the period during 
‘which the luggage or goods are in charge of 
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the carrier, whether in an aerodrome or on 
board an aircraft, or, in the case of a landing 
outside an aerodrome, in any place whaiso. 
ever. 


(3) The period of the carriage by air does 
not extend to any carriage by land, by sea or 
by river performed outside an aerodrome. 
If, however, such a carriage takes place in the 
performance of a contract for carriage by 
air, for the purpoge of loading, delivery or 
transhipment, any damage is presuraed, sub- 
ject to proof to the contrary, to have been 
the result of an event which took place during 
the carriage by air. 


19, The carrier is liable for damage oo. 
casioned by delay in the carriage by air of 
passengers, luggage or goods. 


20, (1) The carrier is not liable if he proves 
that he and his agents have taken all neces. 
sary measures to avoid the damage or that it 
was impossible for him or them to take such 
measures, 


(2) In the carriage of goods and luggage 
the carrier is not liable if he provea that the 
damage was occasioned by negligent pilotage 
or negligence in the handling of the aircraft 
or in navigation and that,in all other res. 
pects, he and his agents have taken all neces. 
sary measures to avoid the damaga. 


21. If the carrier proves that the damage 
was Gaused by or contributed to by the negli. 
gence of the injured person the Court may 
exonerate the cazrier wholly or partly from 
his liability. 

22. (1) In the carriage of passengers the 
liability of the carrier for each passenger is 
limited to the sum of 1,25,000 francs. Where 
damages may be awarded in the form of 
periodical paymenis, the equivalent capital 
value of the said payments shall not exceed 
1,25,000 francs, Nevertheless, by special con- 
tract the carrier and the passenger may agree 
to a higher limit of liability. 


(2) In the carriage of registered luggage 
and of goods, the liability of tha carrier is 
limited to asumof 250 francs per kilogramme, 
unless the consignor has made, at the time 
when the package was handed over to the 
carrier a special declaration of the value at 
delivery and has paid a supplementary sum 
if the case so requires. In that case the 
carrier will be liable to paya sum not ex- 
ceeding the declared sum, unless he proves 
that that sum is greater than the actual value 
to the consignor at delivery. 


(3) As regards objects of which the passen- 
ger takes charge himself the liability of the 
carrier is limited to 5,000 francs per pas- 
senger. ; 
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{4) The sums mentioned in this rule shall 
be deemed to refer to the French franc con. 
sisting of sixty.five and a half milligrammes 
gold of millesimal fineness nine hundred. 


23. Any provision tending to relieve the 
carrier of liability or to fix a lower limit 
than that which is laid down in these rules 
shall ba null and void, but the nullity of any 
such provision does not involve the nullity of 
the whole contract which shall remain subject 
to the provisions of this Schedule. 

24, (1) In the cases covered by rules 18 
and 19 any action for damages, however 
founded, can only be brought subject to the 
conditions and limits set out in this Schedule. 


(2) In the cases covered by rule 17, the 
provisions of sub-rule (1) also apply, without 
prejudice to tha questions as to who are the 
persons who have the right to bring suit and 
what are their respective rights, 


25, (1) The carrier shall not be entitled to 
avail himself of the provisions of this Sche. 
dule which exclude or limit his liability, if 
the damage is caused by his wilful miscon. 
duct or by such default on his part as is in 
the opinion of the Court equivalent to wilful 
misconduct, 

(2) Similarly the carrier shall not be en- 
titled to avail himself of the said provisions, 
if the damage is caused as aforesaid by any 
agent of the carrier acting within the scope of 
his employment, 


26. (1) Receipt by the psrson entitled to 
delivery of luggage or goods without complaint 
is prima facie evidence that the game have 
been delivered in good condition and in 
accordance with the document of carriage. 


(2) In the case of damage, the person en- 
titled to delivery must complain to the carrier 
forthwith after the discovery of the damage, 
and, at the latest, within three days from the 
date of receipt in the case of luggage and 
seven days from the date of receipt in the 
case of goods. In tha case of delay the com. 
plaint must be made at the latest within 
fourteen days from the date on which the 
luggage or goods have been placed at his 
disposal. 

(3) Every complaint must be made in 
writing upon the document of carriage o! by 
separate notice in writing despatched within 
the times aforesaid. 

(4) Failing complaint within the times 
aforesaid, no action shall lie against the car. 
rier, save in the case of fraud on his part. 

27. In the cage of the death of the person 
liable, an action for damages lies in accord. 
ance with these rules against those legally 
representing hia estate. 
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28. An action for damages must be brought 
at the option of the plaintiff either before the 
Court having jurisdiction where the carrior 
is ordinarily resident, or has his principal. 
place of business, or has an establishment by 
which the contract has been made or before. 
the Court having jurisdiction at the place of 
destination. 

29. The right of damages’ shall be extin- 
guished if an action is not brought within two 
years, reckoned from the data of arrival at 
the destination, or from the date on which 
the aircraft ought to have arrived, or from. 
the date on which the carriage stopped. 


30. (1) In the case of carriage to be per. 
formed by various successive carriers and 
falling within the definition get out in sub. 
rule (4) of rule 1, each carrier who accepts 
passengers, luggage or goods is subjected to 
the rules set out in this Schedule, and is 
deemed to be one of the contracting parties 
to the contract of carriage in so far as the 
contract deals with that part of the carriage 
which is performed under his supervision. 


(2) In the case of carriage of this nature, 
the passenger or his representative can take 
action only against the carrier who performed 
the carriage during which the accident or the 
delay occurred, save in the case where, by 
express egraement, the first carrier has assum. 
ed liability for the whole journey. 


(3) As regards luggage or goods, the passen- 
ger or consignor will have a right of action 
against the first carrier, and the passan. 
ger or consignee who is entitled to deli- 
very will have a right of action against 
the last carrier, and further, each may 
take action against the carrier who perform. 
ed the carriage during which the destruc- 
tion, loss, damage or delay took place. These 
carriers will be jointly and severally liable 
to the passenger or to the consignor or con. 


signee. 
OHAPTER IV 
PROVISIONS RELATING TO COMBINED 
OARRIAGH 


31. (1) In the case of combined carriage 
performed partly by air and partly by any 
other mode of carriage, the provisions of this 
Schedule apply only to the carriage by air, 
provided that the carriage.by air falls within 
the terms of rule 1. 


(2) Nothing in this Schedule shall prevent 
the parties in the case of combined carriage 
from inserting in the document of air carriage 
conditions relating to other modes of carriage, 
provided that the provisions of this Sche- 
dule are observed as regards the carriage by 
Bir 
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CHAPTER V 
_ GENERAL AND FINAL PROVISIONS 


32, Any clause contained in the contract 
and all special agreements entered into before 
the damage occurred by which the parties pur- 
port to infringe the rules laid down by this 
Schedule, whether by deciding the law to be 
applied, or by altering the rules as to juris. 
diotion shall be null and void. Nevertheless 
for the carriage of goods arbitration clauses 
are allowed, subject to these rules, if the arbi. 
tration is to take place in the territory of one 
of the High Contracting Parties within one of 
the jurisdictions referred to in rule 28. 

33. Nothing contained in this Schedule 
shall prevent the carrier either from refusing 
to enter into any contract of carriage, or from 
making regulations which do not conflict with 
the provisions of this Schedule. 

34. This Schedule does not apply to inter- 
mational carriage by air performed by way of 
experimental trial by air navigation under- 
taking with the view to the establishment of a 
regular line of air navigation, nor does it 
apply to carriage performed in extraordinary 
circumstances outside the normal scope of an 
ait carrier’s business. 

35. The expression “days” when used in 
these rules means current days, not working 
days. ; 

86. When a High Contracting Party has 
declared at the time of ratification of or of 
accession to tha Convention that sub-rule (1) 
-of rule 2 of these ralesshallinot apply to inter. 
mational carriage by air performed directly by 
the State, its colonies, protectorates or man. 
dated territories or by any other territory 
under its sovereignty, suzerainty or authority, 
these rules shall not apply to international 
Gartiage by air so performed. 


THE SECOND SCHEDULE 
(See section 4) 
RULES 


OHAPTER I 
Soora — DBFINITIONS 


4. (1) These rules apply to all international 
garriage of persons, baggage or cargo perform. 
ad by aircraft for reward. They apply equally 
to gratuitous carriage by aircraft performed 
‘by an air transport undertaking. 

(2) In these rules, “High Oontracting 
Party” means a High Contracting Party to the 
amended Convention. 

(3): For the purposes of these rules, the ex- 
pression, ‘international carriage” means any 
carriage in which, according to the agreement 
between the parties, the place of departure 
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and the place of destination, whether or not 
there be a break in the carriage or a tranship. 
ment, are situated either within the terri- 
tories of two High Contracting Parties or 
within the territory of single High Con. 
trecting Party if there is an agreed stopping 
place within the territory of another State, 
even if that State is not a High Contracting 
Party. Carriage between two points within 
the territory of a single High Contracting 
Party without an agreed stopping place within 
the territory of another State is not inter. 
national carriage for the purposes of the rules. 

(4) Carriage to be performed by several 
successive air carriers is deemed, for the pur. 
poses of these rules, to be one undivided car. 
xiage if it has been regarded by the parties ss 
& single operation, whether it had been agreed 
upon under the form of a single contract or 
of a series of contracts, and it does not lose 
its international character merely because ons 
contract or a series of contracts is to be per. 
formed entirely within the territory of the 
same State. 

2. (1) These rules spply to carriage per. 
formed by the State or by legally constituted 
public bodies provided it falls within the con. 
ditions laid down in rule 1. 

(2) These rules shall not apply to carriage of 
mail and postal packages, 


OHAPTER II 
DOCUMENTS OF OARRIAGH 


Part I. — Passenger ticket 

8. (1) In respect of the carriage of passen. 
gers a ticket shal! be deliverad conteining : 

(a) an indication of the place of departure 
and destination; 

(b) if the places of departure and destina. 
nation are within the territory of a single 
High Contracting Party, one or more ‘agreed 
stopping places being within the territory of 
another State, an indication of at least one 
auch stopping place; 

(o) a notice to the effect that, if the passen- 
ger’s journey invclves an ultimate destination 
or stop in a country other than the country of 
departure, the amended Convention may be 
applicable and that the amended Convention 
governs and in most cases limits the liability 
of carriers for death or personal injury and in 
respect of loss of, or damage to baggage. 


(2) The passenger ticket shall constitute 
prima facie evidence of the conclusion and 
conditions of the contract of carriage. The ab. 
sence, irregularity or loss of the passenger 
ticket does not affect the existence or the 
validity of the contract of carriage which 
shell, none the less, be subject to these rules, 
Nevertheless, if; with the consent of the car. 
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zier, the passenger embarks without a pasen. 
ger tiokeb having been delivered, or if the 
ticket does not include the notice required by 
sub-rule (1) (c) of this rule, the carrier shall 
not be entitled to avail himeeif of the provi- 
sions of rule 22. 


Part IT. — Baggage check 


4. (1) In respect of the carriage of registered 
baggage, a baggage check shall be deliver- 
ed, which,’ unless combined with or incor- 
porated in a passenger ticket which complies 
‘with the provisions of sub-rule (1) of zule 3 
hall contain : 

(a) an indication of the places of departure 
and destination; 

- (b) if the places of departure and destins- 
4ion are within the territory of a single High 
Contracting Party, one or more agreed stop. 
ping places being within the territory of ano- 
ther State, an indication of at least one such 
atopping place; 

(c) a notice to the effect that, if the car- 
#iege involves an ultimate destination or stop 
in a country other than the country of depar- 
gure, the amended Convention may be appli. 
gablo and that the amended Convention 
governs and in most cases limits the liability 
of carriers in respect of logs of, ox damages to, 
daggage, 


(2) The baggage check shall constitute 
prima facie evidence of the registration of the 
baggage and of the conditions of the contract 
Of carriage. The absence, irregularity or loss 
of the baggage check does not affect the exis. 
4ence or the validity of the contract or car. 
riage which shall, nonetheless, be subject to 
these rules. Nevertholess, if the carrier takes 
charge of the baggage without a baggage check 
having been delivered or if the baggage cheos 
[unless combined with or incorporated in the 
passengers ticket which complies with the 
provisions of sub.rule (1) (e) of rule 3] does 
not include the notice required by sub-rule (1) 
(o) of this rule, he shall not be entitled to 
avail himself of the provisions of sub-rule (2) 
of rule 22. 


Part III. — Air waybill 


5. (1) Every carrier of cargo has the right 
to require the consignor to make out and 
hand over to him a documen; called an “air 
waybill’; avery consignor has the right to re. 
quire the carrier to acsept this document. 


(2) The absence, irregularity or loss of this 
dosument does not affect the existence or the 
validity of the gontract of carriage which shali, 
Subject to tha provisions or rule 9, be none- 
theless governed by these rules, 


G. (1) The sir waybill shall be made out by 
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the consignor in the three original parts and, 
be handed over with the cargo. 

(2) The first part shall be marked "for the 
carrier”, and shall be signed by the consignor. 
The second part shall be marked “for the con. 
signee”; it shall be signed by the consignor 
and by the carrier and shall accompany the 
cargo. The third part shall be signed by the 
carrier and handed by him to the consignor 
after the cargo has been acceptad. 


(3) The carrier shall sign prior to the load. 
ing of the cargo on board the aircraft. 


(4) The signature of the carrier may be 
stamped; that of the consignor may be printed 
or stamped. 


(5) If, at the request of the consignor, the 
Garrier makes out the air waybill, he shall be 
deemed, subject to proof to the contrary, to 
have done so on behalf of the consignor. 


7. The carrier of cargo has the right to 
require the consigaor to make out separate 
waybills when there is more than one package. 


8. The air waybill shall contain : 

(a) an indication of the places of departure 
and destination; 

(b) if the places of departure and destina- 
tion are within the territory of a single High 
Contracting Party, one or more agreed stopp- 
ing places being within the territory of ano. 
ther State, an indication of at least one such 
stopping place; 

(c) a notice to the consignor to the effect 
that, if the carriage involves an ultimate 
destination or stop in # country other than 
the country of departure, the amended Con. 
vention may be applicable and that the amend- 
ed Convention governs and in most cases 
limits the liability of carriers in respect of 
loss of, or damage to, cargo. 


9. If, with the consent of the carrier, cargo 
is loaded on board the aircraft without an air 
waybill having been made out, or if the air 
waybill does not include the notice required 
by rule 8 (c), the carrier shall not be entitled 
to avail himself of the provisions of sub. 
rule (2) of rule 22. 


10. (1) The consignor is responsible for the 
correctness of the particulars and statements 
relating to the cargo which he inserts in the 
air waybill, 

(8) The consignor shall indemnify the 
carrier against all damage suffered by him, or 
by any other person to whom the carrier is 
liable, by reason of the irregularity, incorrect- 
ness or incompleteness of the particulars and 
statements furnished by the consignor. 


11. (1) The air waybill is prima facie evi 
dence of the conclusion of the contract, of the 
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receipt of the cargo and of the conditions of 
oarriage. 


(2) The statements in the air waybill relat. 
ing to the weight, dimensions and packing of 
the cargo, as well as those relating to the 
number of packages, are prima facie evidence 
of the facts stated; those relating to the quan- 
tity, volume and condition of the cargo do not 
constitute evidence against the carriex except 
so far they both have been, and the contract 
of carriage, the consignor has the right to 
dispose of the presence of the consignor, or 
relate to the apparent condition of the cargo. 


12. (1) Subject to his liability to carry out 
all his obligations under the contract of carri- 
age, the consignor hag the right to dispose of 
the cargo by withdrawing it at the aerodrome 
ef departure or destination, or by stopping it 
in the course of the Journey on any landing, 
or by calling fo! it to be delivered at the place 
of destination or in the course of the journey 
to a person other than the consignee named in 
the air waybill, or by requiring it to be re. 
turned to the aerodrome of departure. He 
must not exercise this right of disposition in 
puch a way as to prejudice the carrier or other 
consignors and he must repay any expenses 
occasioned by tha exercise of this right, 


(2) If it is impossible to carry out the orders 
of the consignor the carrier must so inform 
him forthwith. 

(3) If the carrier obeys the orders of the 
Gonsignor for the disposition of the cargo 
without requiring the production of the part 
of the air waybill delivered to the letter; he 
will be liable, without prejudice to his right of 
recovery from the consignor, for any damage 
which may be caused thereby to any person 
who is lawfully in possession of that part of 
the air waybill. 

(4) The right conferred on the consignor 
ceases at the moment when that of the con. 
signee begins in accordance with rule 13, 
Nevertheless, if the consignee declines to ac. 
capt the waybill or the cargo, or if he cannot 
be communicated with, the consignor resumes 
his right of disposition. 

13. (1) Except in the circumstances set out 
in the preceding rule, the consignee is entitled 
on arrival of the cargo at the place of destina- 
tion to require the carrier to hand over to him 
the air waybill and to deliver the caygo to 
him, on payment of the charges due and on 
eomplying with the conditions of carriage set 
out in the air waybill. 

(2) Unless it is otherwise agreed, it is the 
duty of the carrier fo give notice to the Gon. 
signee as soon as the cargo arrives. 

(3) If the carrier admits the loss of the 
cargo, or if the cargo has not arrived at the 
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expiration of seven days after the date or 
which it ought to have arrived, thea consignee 
is entitled to put into force against the carrier 
the rights which flow from the contract of 
carriage, 

. 14. The consignor and the consignes can. 
respectively enforce all the rights given tœ 
them by rules 12 and 13, each in his own 
name, whether he is acting in his own interest 
or in the interest of another, provided that he 
carries out the obligations imposed by the 
contract. 

15. (1) Rules 12,13 and 14 do not affect. 
either the relations of the consignor or the 
Gonsignes with each other or the mutual rela. 
tions of third parties whose rights are derived. 
sither from the consignor or from the con- 
signee. 

(2) The provisions of rules 12, 13 and 14 
can only be varied by express provision in the- 
air waybill. ws 

(3) Nothing in these rules prevents;the issue- 
of a negotiable air waybill. 

16. (1) The :consignor must furnish euch. 
information and attach to the air waybill such- 
documents as are necessary to meet the: 
formalities of customs, octroi or police before: 
the cargo can be delivered to tha consignee.. 
The consignor is liable to tha carrier for any- 
damage occasioned by the absence, insufficiency. 
or irregularity of any such information or- 
documents, unless the damage is due to the: 
fault of the carrier or his gervants or agents, 

(2) The carrier is under pno obligation to. 
enquire into the correctness or cufficiency of 
such information or documents. 


CHAPTER III 
LIABILITY OF THE CARRIER 

17 The carrier is liable for damage sus. 
tained in the event of the death or wounding of 
a passenger or any other bodily ‘injury suffered. 
by a passenger ifjthe accident which caused the 
damage so sustained took place. on board the- 
aircraft or in the course of any of the opera- 
tions of embarking ox disembarking. 

18. (1) The carrier is liable for damage. 
sustained in the event of the destruction or 
loss of, or of damage to any registered baggage 
or any cargo, if the occurrence which caused 
the damage so sustained took place during 
the carriage by air. 

(2) The carriage by air within the meaning: 
of the preceding sub.rule comprises the period 
during which the baggage orcargo is in charge- 
of the carrier, whether in an aerodrome or on 
board an aircraft, or in the cage of a landing. 
outside an aerodrome, in any place what. 
soever. 

(3) The period of the sarriage by air does 
not extend fo any carriage by land, by sea- 
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or by river performed outside an aerodrome. 
If, however, such a carriage takes place in 
the performance of a contract for carriage 
by air for the purpose of loading delivery 
‘or transhipnent, any damage is presumed, 
subject to proof to the contrary, to have been 
the result of an event whioh took place during 
the carriage by air. 

19. The carrier is liable for damage occa- 
sioned by delay in the carriage by air of 
passengers, baggage or cargo. 


20. The carriage is not liable if he proves 
that he and his servants or agents have taken 
all necessary measures to avoid the damage or 
that it was impossible for him or them to take 
such measures. 


21. If the carrier proves that the damage 
was Caused by or contributed to by the negli- 
gence of the injured person the Court may in 
accordance with the provisions of its own law 
exonerate the carrier wholly or partly from 
his liability, 

22, (1) In the carriage of persons the liabi.' 
lity of the carrier for each passenger is limited 
to the sum of 2,50,000 francs. Where in 
accordance with the law of the Court seized of 
the case damages may be awarded in the form 
of periodical payments the equivalent capital 
value of the said payments shall not exceed 
2,50,000 frances. Nevertheless, by special 
contract, the carrier and the passenger may 
agree to a higher limit of liability. 


(2) (a) In the carriage of registered baggage 
and of cargo, the liability of the carrier is 
limited to a sum of 250 francs per kilogramme 
unless the passenger or consignor has made, 
atthe time when the package was handed over 
to the carrier, a special declaration of interest 
in delivery at destination and has paid & 
supplementary sum if the case so requires. 
In that case the carrier will be liable to pay a 
sum not exceeding the declared sum, unless 
he proves that that sum is greater than the 
passenger's or consignor’s actual interest in 
delivery at destination. 

(b) In the case of logs, damage ox delay of 
part of registered baggage or cargo, or of any 
object contained. therein the weight to be taken 
into consideration in determining the amount 
to which the carrier’s liability is limited shall 
be cnly the total weight of the package or 
packages concerned, Nevertheless when the 
logs, damage or delay of a part of the registered 
baggage or cargo, or of an object contained 
therein affects the value of other packages 
eovered by the same baggage check or the 
same air waybill the total weight of:such 
package or packages shall also be taken into 
consideration in determining the limit of 
liability, 
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(3) As regards objects of which the passenger 
takes charge himself the liability of the carrier 
is limited to 5,000 francs per passenger. 

(4) The limit prescribed in this rale shall 
not prevent the Court from awarding in as. 
cordance with its own law, in addition, the 
whole or part of the Court costs and of the 
other expenses of the litigation incurred by 
the plaintiff. The foregoing provision shall 
not apply if the amount of the damages 
awarded excluding Court costs and other ex. 
penses of the litigation, does not exceed the 
sum which the carrier hag offered in writing 
to the plaintiff within a period of six months 
from the date of the occurrence causing the 
damage or before the commensement of the 
action if that is later. 

(5) The sums mentioned in francs in this 
rule shall be deemed to refer to a currency 
unit consisting of sixty-five and a half milli. 
grammes of gold of millesimal fineness nine 
hundred. These sums may be converted into 
national currencies in round figures. Conver. 
sion of the sums into national currencies other 
than gold shall, in case.of judicial proceedings 
be made according to the gold value of such 
currencies at the date of the judgment. 

23. (1) Any provision tending to relieve 
the carrier of liability or to fix a lower limit 
than that which is laid down in these rules 
shall be null and void but the nullity of any 
such provision does not involve the nullity 
of the whole contract which shall remain 
subject to the provisions of these rules. 


(2) Sub.rule (1) of this rule shall not apply 
to provisions governing loss or damage result. 
ing from the inherent defect, quality or vice 
of the cargo carried. 

24. (1) In the cases covered by rules 18 
and 19 any action for damages, however 
founded oan only be brought subject to the 
conditions and limits set out in these rules. 


(2) In the cases covered by rule 17 the 
provisions of the preceding sub-rule also apply, 
without prejudice to the questions as to who 
are the persons who have the right to bring 
suit and what are their respective rights. 

25. The limits of liability specified in rule 
22 shall not apply if it is proved that the 
damage resulied from an act or omission of 
the carrier, his servants or agents, done with 
intent fo cause damage or recklessly and with 
knowledge that damage would probably result; 
provided that, in the case of such act ox 
omission of a servant or agent, it is alge 
proved that he was acting within the scope of 
his employment, 

26. (1) If an action is brought against a 
servant or egent of the carrier arising out of 
damage to which these rules relate, such 
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servant or agent, if he proves that he acted 
within the scope of his employment, shall be 
entitled to avail himself of the limits of 
liability which that carrier himself is entitled 
to invoke under rule 22. 

(2) The aggregate of the amounts recover- 
able from the carrier, his servants and agents, 
in that case, shall not exceed the said limits. 


(3) The provisions of sub-rules (1) and (2) 
of this rule shall not apply if it is proved 
that the damage resulted from an act or 
omission of the servant or agent done with 
intent to cause damage or recklessly and 
with knowledge that damage would probably 
result. 

27, (1) Receipt by the person entitled to 
delivery of baggage or cargo without com. 
plaint is prima facie evidence that the same 
has been delivered in good condition and in 
accordance with the document of carriage, 

(2) In the case of damage, the person 
entitled to delivery must complain to the 
carrier forthwith after the discovery of the 
damage, and, at the latest, within seven days 
from the date of receipt in the case of baggage 
and fourteen days from the date of recsipt in 
the case of cargo. In the case of delay the 
complaint must be made at the latest within 
.twenty-one days from the date on which the 

baggage or cargo have been placed at his 
~ disposal. 
(3) Every complaint must be. made in 
- wiiting upon the document of carriage or by 
separate notice in writing despatched within 
the time aforesaid. 

(4) Failing complaint within the times 
aforesaid no action shall lie against the 
carrier, save in the case of fraud on his part. 

28, In the case of the death of the person 
liable, an action for damages lies in accord. 
ance with the terms of these rules against 
those legally representing his estate. 

29. (1) An action for damages must be 
brought, at the option of the plaintiff, in the 
territory of one of the High Oontracting 
Parties, either before the Court having juris. 
diction where the carrier is ordinarily resi- 
dent, or has his principal place of business, 
or has an establishment by which the contract 
has been made or before the Court having 
jurisdiction at the place of destination. 


(2) Questions of procedure shall be govern. 
ed by the law of the Court seized of the case. 

30. (1) The right to damages shall be 
extinguished if an action is not brought with. 
in two years, reckoned from the date of 
arrival at the destination, or from tha date 
on which the aircraft ought to have arrived, 
or from the date on which the carriage 


stopped, 
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(2) The method of calculating the period 
of limitation shall be determined by the law 
of the Court seized of the case. 


31. (1) In the case of carriage to be per- 
formed by various successive carriers and: 
falling within the definition set owt in eub- 
rule (3) of rule 1, each carrier who accepts 
passengers, baggage or cargo is subjected to 
the rules set out in this Schedule, and is 
deemed to be one of the contracting parties 
to the contract of carriage in so far as the 
Gontract deals with that part of the carriage 
which is performed under hig supervision. 


(2) In the case of carriage of this nature, 
the passenger or his representative can- take 
action only against the carrier who performed 
the carriage during which the accident or the 
delay occurred, save in the case where, by 
express agreement, the first carrier has assum. 
ed liability for the whole journey. 


(3) As regards baggage or cargo, the 
passenger or consignor will hava a right of 
action against the first carrier, and the 
passenger or consignee who is entitled to 
delivery will have a right of action against 
the last carrier, and further, éach may take: 
action against the carrier who performed the. 
carriage during which the destruction, losg, 
damage or delay took place. These carriers 
will be jointly and severally liable to the 
passenger or to the consignor or consignee. 


CHAPTER IV 
PROVISIONS RELATING TO COMBINED CARRIAGE: 


32. (1) In the case of combined carriage 
performed partly by air and partly by any 
other mode of carriage, the provisions of this 
Schedule apply only to the carriage by air,. 
provided that the carriage by air falla within. 
the terms of rule 1, 


(2) Nothing in this Schedule shall prevent 
the parties in the case of combined carriage: 
from inserting in the document of air carriage- 
conditions relating to other, modes of carriage, 
provided that the provisions of this Schedule 
are observed as regards the carriage by air. 


CHAPTER V 
GENERAL AND FINAL PROVISIONS 


33. Any clause contained in the contract 
and all special agreements entered into before 
the damage occurred by which the parties 
purport to infringe the rules laid down by 
this Schedule, whether by deciding the law to 
be applied, or by altering the rules as to 
jurisdiction, shall be null and void. Neverthe. 
less for the carriage of cargo arbitration 
clauses are allowed, subject to these rules, if 
the arbitration is to take place within one of 
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the jurisdictions referred to in sub-rule (1) of 
rule 29, 

34, Nothing contained in this Schedule 
shall prevent the carrier either from refusing 
to inter info any contract of carriage, or from 
making regulations which do not conflist with 
the provisions of this Schedule, 

85. The provisions of rules 3 to 9 (inclusive) 
relating to documents of carriage shall not 
apply in the case of carriage performed in 
extraordinary circumstances outside the nor- 
mal scope of an air carrier’s business. 


36. The expression “days” when used in 
these rules means current days, not working 
days. 


THE COAL MINES LABOUR WEL- 
FARE FUND (AMENDMENT) 
ACT, 1972 
(Act No. 70 of 1972.)t 

[22nd December, 1972] 


An Act further to amend the Coal Mines 
Labour Welfare Fund Act, 1947. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows : 


1. Short title. 


This Act may te called the Ooal Minea 
Labour Welfare Fund (Amendment) Act, 
19 


2. Amendment of section 3. 


In section 3 of the Coal Mines Labour 
Welfare Fund Act, 1947 (hereinafter referrsd 
to as the principal Act), in sub-section (1), for 
the words “not less than four annas and not 
more than eight annas per ton,”, the words 
“not less than twenty-five paige and not more 
than seventy.five paise per tonne,” shall be 
substituted. 


3. Amendment of section 4. 


In section 4 of the principal Act, in sub. 
section (1), for the proviso, the following 
proviso shall be substituted, namely :— 

“Provided that there shall at all times be 
credited — f 

(a) to the housing account of the Fund, not 
less than twelve paise, and 

(b) to the general welfare account of the 
Fund, not more than forty.five paise,— 
out of the duty collected under this Act on 
avery tonne of coal or coke.”. 


+ Received the assent of the President on 22-12-1972, 
Act published in Gaz. of India; 23.12-1972. 
Part IL-8, 1, Ezt, P, 949. 
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4, Amendment of section 5. 
In section 5 of the principal Act,— 


(a) in sub section (2), in clause (i), for the: 
words “eight pies per ton”, the words and 
figures “4.1 paise per tonne” shall be sub. 
stituted ; . 

(b) in sub.section (11), for the words and 
figures "section 144 of the Indian Companies: 
Act, 1918". the words and figurea ‘section 226 
of the Companies Act, 1956,’ shall be substi- 
tuted. . 


5. Amendment of section 10. 

Tn section 10 of the principal Act, after 
eub.gection (2), the following sub-section shall 
be inserted, namely :—~ 


‘(3) Every rule made under this Act shall: 
be laid, as soon as may be after it ig made, 
before sach House of Parliament while it is im 
segsion for a total period of thirty days which 
may be comprised in one session or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following. 
the session or the successive sessions aforesaid, 
both Houses agree in making any modification. 
in the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be- 
of no effect, as the case may be; so, however, > 
that any such modification or annulment shal} , 
be without prejudice to the validity of any- 
thing previously done under that rule.”, 


e mm 


THE INDIAN RAILWAYS 
(AMENDMENT) ACT, 1972 
[ Act No. 71 of 1972]ł 
[22nd December, 1972] 
An Act further to amend the Indian 
Railways Act, 1890. . 
Be it enacted by Parliament in the 


Twenty-third Year of the Republic of Indis. 
a3 follows :— 


1. Short title. 


This Act may be called the Indian Railways 
(Amendment) Act, 1972. 


2. Amendment of Sections 77 and 77C. 


In sub.sections (1) and (2) of section 77,. 
and in sub-section (3) of section 77C, of the 
Indian Railways Act, 1890, for the words- 
“thirty days” the words ‘seven days” shalb 
be substituted. 


[t] Received the assent of the President om 
22-12-1972. Act published in Gaz. of India z; 
23-32-1972 Part II-S. 1, Ext, P. 951. For State- 
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THE SICK TEXTILE UNDERTAK- 
INGS (TAKING OVER OF 
MANAGEMENT) ACT, 1972 


(ACT No. 72 of 1972) 
CHAPTER I 
PRELIMINARY 


I. Short title and commencement. 
2. Definitions. 
3. Act to override all other enactments, eto. 


CHAPTER II 


MANAQEMENT oF Sick TaxtiE 
UNDERTAKINGS 


4. Management of sick textile undertakings 
to vest in Oentral Government on the 
appointed day. 

5. Appointment of Custodian to take over 
the management of the sick textile 
undertaking. 


&. Payment of amount. 
OHAPTER III 


Power to Provipe Rewer TO SIOK 
TEXTILE UNDERTAKINGS 


7. Power of Central Government to make 
certain declarations in relation to sick 
textile undertakings. 


OHAPTER IV 


MISCELLANEOUS 


8. Textile companies not to wound up. 


9. Contracts, etc., in bad faith may be can. 
celled or varied. 


10. Power to terminate the contract of em. 
ployment. 


Management of sick textile undertakings 
pending taking over physical possession 
by the Custodian. 

12, Protection of action taken in good faith, 

13. Delegation of powers. 


14. Debts incurred for the purposes of textile 
undertaking to have priority. 


15. Penalties. 

16. Offences by companies. 
17. Power to make rules. 
18. Repeal and saving. 


THE FIRST SCHEDULE 
(See Section 4) 


THE SECOND SCHEDULE 
(See Section 7) 


THE SICK TEXTILE UNDERTAK- 
INGS (TAKING OVER OF 
MANAGEMENT) ACT, 1972 


(ACT No. 72 of 1972)* 
[23rd December, 1972] 


An Act to provide for the taking over, in 
the public interest, of the management 
of the sick textile undertakings, pend- 
ing nationalisation of such under- 
takings, for the expeditious rehabilita- 
tion of such undertakings so that such 
rehabilitation may subserve the in- 
terests of the general public by the 
augmentation of the production and 
distribution, at fair prices, of cheaper 
varieties of cloth, and for matters con. 
nected therewith or incidental thereto. 


Bu it enacted by Parliament in the Twenty. 
third Year of the Republic of India as 
follows:— 


OHAPTER I 
PRELIMINARY 


1. Short title and commencement. 

(1) This Act may be called the Sick Textile 
Undertakings (Taking Over of Management) 
Act, 1972. 

(2) It shall be deemed to have come into 
force on the 31st day of October, 1972. 


2. Definitions. 

In this Act, unless the context otherwise 
requires,— 

(a) “appointed day” means the 31st day of 
October, 1972; , 

(b) “notification” means a notification publi. 
shed in the Official Gazette; ` 

(0) “owner”, in relation to a textile under- 
taking, means the company, individual, body 
of individuals or firm by which it is owned; 

(d) “sick textile undertaking’ means the 
textile undertaking which falls within one or 
more of the following categories, namely :— 

(i) which is owned by a textile company 
which is being wound up, whether voluntarily 
or by or under the supervision of any Court, 
or in respect of which a provisional liquidator 
has been appointed by a Court, 


(ii) which had remained closed for a period 
of not less than three months immediately 
before the appointed day and the closure of 
which is prejudicial to the textile industry, 
and the condition of the undertaking is such 
that it may, with reasonable inputs, be re- 
started in the interests of the general public, 

{*] Received the assent of the President on 23-12. 


1972. Act published in Gaz. of Indias 23-12. 
1972, Pt. IL-8. 1, Ext., pa 985. 
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(iii) which has been leased to Government 
or any other person or the management of 
which has been taken over by Government or 
any other person under any leave or licence 
granted by any Receiver or Liquidator by or 
under the orders of, or with the approval of, 
any Court, 

(iv) the management of which was autho- 
zised by the Central Government, by a notified 
order made under section 18A, or in pur. 
a@uance of an order made by the High Oourt 
ander section 18FA, of the Industries (Deve. 
dopment and Regulation) Act, 1951, to be 
taken over by a person or body of persons, 
but such management could not be taken over 
by such person or body of persons, before the 
appointed day, 

(v) the management of which ought to be 
{according to the report made after investiga. 
tion by any person or body of persons ap- 
pointed after the 1st day of January, 1970, 
ander saction 15 or section 15A of the In. 
dustries (Development and Regulation) Act, 
1951 taken over under section 18A of that 
Act, but in relation to which no notified order 
authorising any person or body of persons to 
take over the management of such undertak- 
ing was made before the appointed day, 

. (vi) in respect of which an investigation 
wag caused to be made, before the appointed 
day, by the Central Government under seation 
15 or section 15A of the Industries (Develop. 
ment and Regulation) Act, 1951, and the 
seport of such investigation was not received 
by the Central Government before the ap. 
molnied day; 
and includes any textile undertaking which is 
deemed, under aub.section (2) of section 4, to 
be a sick textila undertaking; 


(e) “textile” includes yarn or fabrics PA 
either wholly or partly of cotton, wool, jute, 
aynthetic and artificial (man-made) fibres; 

(f) “textile company” means a company 
apecified in the third column of the First 
Schedule as owning the textile undertaking 
specified in the corresponding entry in the 
second column of that Schedule; 

(g) “textile undertaking” means an under. 
taking engaged in the manufacture of textiles 
and to which the provisions of the Factories 
Act, 1948, apply: 

(h) words and expressions used but not 
defined in this Act and defined in the Indus. 
tries (Development and Regulation) Act, 1951, 
shall have the meanings respectively assigned 
to them in that Act; 

(i) words and expressions used but not 
‘defined either in this Act or in the Industries 
{Development and Regulation) Act, 1951, but 
defined in the Companies Act, 1956, shall have 
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the meanings respectively assigned to them In 
the Companies Act, 1956. ; 


3. Act to override all other enactments, 
etc. 


The provisions of this Act shall have effeat 
notwithstanding anything inconsistent there. 
with contained in any enactment (other than 
this Act) or any judgment, decree or order of 
any Court, tribunal or other authority or any 
instrument having effect by virtue of any 
enactment other than this Act. 


OHAPTER II 


MANAGEMENT OF SIOK TEXTILE 
UNDERTAKINGS 


4, Management of sick textile under- 
takings to vest in Central Govern- 
ment on the appointed day. 


(1) On and from the appointed day, the 
management of all the sick textile undertak. 
ings specified in the First Schedule shall vest 
in the Central Government. 


(2) If, after the commencement of this Act, 
any investigation is ordered, under section 15 
or section 15A of the Industries (Development 
and Regulation) Act, 1951, in relation to any 
textile undertaking, and it is reported after 
such investigation that the management of 
such textile undertaking ought to be taken 
over under section 18A of that Act. the Central 
Government may, if it is satisfied after consi- 
deration of such report and other relevant 
matters that such undertaking ought to be 
declared to be a sick textile undertaking, 
mske a declaration to that effect and further 
declare that the management of such textile 
undertaking ought to be taken over by it 
under this Act and on and from the date of 
such declaration, — 

(i) the textile undertaking specified in such 
declaration shall be deemed to be a sick 
textile undertaking, 

(ii) the management of such textile under. 
taking shall be desmed, for the purposes of 
this Act, to vest in the Central Government, 


and 

(iii) the textile undertaking and the- textile 
company owning it shall be deemed to be 
included in the First Schedule, 
and thereupon the provisions of this Act shall 
become applicable thereto subject to the modi. 
fication that for the words ‘appointed day”, 
wherever they occur, the words, brackets and 
figures “date of the declaration made by the 
Central Government under sub-section (2) of 
section 4” shall be substituted. 

(3) The sick textile undertaking shall be 
deamed to include all assets, rights, powers 
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authorities and privileges of the textile com. 
- pany, in relation to the eaid sick textile under- 
taking, and all property, movable and immov- 
able, including lands, buildings, workshops, 
stores, instruments, machinery, automobiles 
and other vehicles and goods under production 
or in transit, cash balances, reserve fund, 
investments and all other rights and interests 
in, or arising out of, such property as were, 
immediately before the appointed day, in the 
ownership, possersion, power or control of the 
textile company, whether within or outside 
Indis, and all books of account, registers and 
all other documents of whatever nature relating 
thereto. . 


(4) Any contract, whether express or im- 
plied, ox other arrangement (whether under 
any statute or otherwise) in so far as it relates 
to the management of the business and affairs 
of the sick textile undertaking, and in force 
immediately before the appointed day, or any 
order made by any Court in go far as it relates 
to the management of the business and affairs 
of the sick textile undertaking, and in force 
immediately before the appointed day, shall 
be deemed to have terminated on the appoint. 
ed day. 


(5) All persons in whom the management of 
the business and aitaira of the sick textile 
undertaking vests immediately before the 
appointed day, shall, as from that day, cease 
to be so vested. 


(6) Notwithstanding any judgment, decree 
or order of any Court, tribunal or other autho. 
rity or anything contained in any law (other 
than this Act) for the time being in force, 
every Receiver, Official Liquidator or other 
person in whose possession or custody or 
under whose control a sick textile under. 
taking or any part thereof may be immediately 
before the appointed day. shall, on the com- 
mencement of this Act, deliver the possession 
of the said undertaking or such part thereof, 
as the case may be, to the Custodian, appoint- 
ed under section 5, or, where no Custodian 
has been appointed, to such other person as 
the Central Government may direct, 


(7) The Central Government may take, or 
cause to be taken, all necessary steps for 
securing the poscession of the sick textile 
undertaking which has vested in it under 
section 4. 


(8) No resolution passed at any meeting 
of the shareholders of any textile company 
on or after the appointed day regarding 
the business of the textile company in so 
far as it relates to the sick textile under. 
taking, shall be given effect to unless approved 
by the Central Government. 


5. Appointment of Custodian to take over 
the management of the sick textile 
undertaking. 

(1) The Central Government may, as soon 
as it is convenient administratively so to do, 
appoint an individual or a Government com- 
pany as the Custodian of a sick textile under. 
taking for the purpose of taking over the 
management of such undertaking and the 
Custodian so appointed shall carry on the 
management of such undertaking for and on: 
behalf of the Central Government. 


(2) The Central Government may also 
appoint a Government company as the Custo. 
dian-General for exercising supervision and 
control over all the sick textile undertakings, 
the management of which has vested in it 
under this Act, and, on such appointment, 
every Custodian appointed under gub-.sec.. 
tion (1) shall act under the guidance, controB 
and supervision of the Custodian.General. 


(3) On the appointment of a Custodian under- 
sub.gection (1), the charge of management of 
the sick textile undertaking shall vest in such: 
Custodian and all persons in charge of the 
management of such undertaking immediately 
before such appointment shall cease to be im 
charge of such management and shall be 
bound to deliver to the Custodian all assets, 
books of account, registers or other documente 
in their custody relating to the sick textile 
undertaking, ° 

(4) The Central Government may issue such: 
directions (including directions as to initiating, 
defending or continuing any legal proceedings 
before any Court, tribunal or other authority) 
to the Custodian or Custodian.General as to 
his or i powers and duties as the Central 
Government deems desirable and the Custo- 
dian or the Custodian.General may apply to 
the Oentral Government at any time for in- 
structions as to the manner in which the Ous. 
todian or the Custodian-General shall conduct 
the management of the undertaking of the 
company or in relation to any matter arising 
in the course of such management, 


(5) Any person who, on the appointed day, 
has in his possession or under hig control any 
books, papers or other documenta relating to 
the sick textile undertaking, the management 
of which has vested in the Oensral Govern- 
meng under this Act, shall, notwithstanding: 
anything contained in any other law for the- 
time being in force, be liable, to account for 
the books, papers and other documents to the 
Custodian and shall deliver them up to the 
Custodian or to such other person as may be 
authorised by the Central Government or the 
Custodian in this behalf. 


(6) Every person in charge of:the manage- 
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ment of a sick textile undertaking, imme- 
diately before the appointed day, shall, within 
ten days from that day or within such further 
period as the Central Government may sllow 
in this behalf, furnish to the Custodian a com- 
plete inventory of all the properties and assets 
(including particulara of book debts, invest. 
ments and belongings) forming part of the 
sick textile undertaking immediately before 
the appointed day and of all liabilities and 
obligations of the sick textile undertaking sub- 
sisting immediately before that day and also 
of all agreements entered into by the textile 
company, in relation to the sick textile under- 
taking, and in force immediately before that 
day. 


(7) The Custodian and Ouatodian-General 
shall hold office during the pleasure of the 
Gentral Government and shall receive from 
the funds of the sick textile undertaking such 
remuneration as may be fixed by the Central 
Government. 


6. Payment of amount. 


(1) The owner of every textile undertaking 
shall be given by the Central Government an 
amount, in cash, for vesting in it, under sub. 
section (1), or sub.gection (2), as the case may 
be, of section 4, the management of the sick 
textile undertaking of such company. 

(2) For every month during which the 
management of the sick textile undertaking 
remains vested in the Central Government 
under this Act, the amount referred to in 
sub.section (1) shall bə computed at the 
rate of — 

(i) fifty paise per one thousand spindles or 
any part thereof, in the case ofa sick textile 
undortaking having spindles only; 


(ii) one rupee per one hundred looms or 
any part thereof, in the case of a sick textile 
undertaking having looms only; 

(iii) fifty paisa per one thousand spindles or 
any part thereof and one rupee per one hun- 
dred looms or any part thereof, in the case of 
a sick textile undertaking having both spindles 


and looms. 
OHPATER III 


POWER TO PROVIDE RELIEF TO SICK 
TEXTILE UNDERIAKINGS 


7. Power of Central Government to make 
certain declarations in relation to 
sick textile undertakings. 

(1) The Central Government may, if satishi. 
ed, in relation to a sick textile undertaking 
or any part thereof, the management of which 
has vested in if under this Act, that it ig 
necessary so fo do in the interests of the 
general public with a view to preventing the 
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fall in the volume of production of the textile 
industry, by notification, declare that— 


(a) all or any of the enactments specified in 
the Second Schedule shall not apply or shall 
apply with such adaptations, whether by way 
of modification, addition or omission (which 
does not, however, affect the policy of the said 
enactments) to such sick textile undertaking, 
as may be specified in such notification, or 


(b) the operation of all or any of the con. 
tracts, assurances of property, agreements, 
settlemenis, awards, standing orders or other 
instruments in force (to which such sick textile 
undertaking or the company owning such 
undertaking is a. party or which may be appli. 
cable to such sick textile undertaking or com. 
pany) immediately before the date of issue of 
the notification shall remain suspended or that 
all or any of the rights, privileges, obligations 
and liabilities accruing or arising thereunder 
before the said date, shall remain suspended 
or shall be enforceable with such adaptation: 
and in such manner a3 may be specified in the 
notification. 


(2) The notification made under gub.sec. 
tion (1) shall remain in force, in the first 
instance, for a period of one year, but the 
duration of such notification may be extended 
from time to time by a further notification by 
a period not exceeding one year at a time: 

Provided that no such notification shall, in 
any case, remain in force after the expiry of 
three years from the commencement of this 
Aci. 


(3) Any notification made under sub.sec. 
tion (1) shall have effect notwithstanding any- 
thing to the contrary contained in any other 
law, agreement or instrument or any dearee 
or order of a Court, tribunal, officer or other 
authority or of any submission, settlement or 
standing order. 

(4) Any remedy for the enforcement of any 
right, privilege, obligation or liability referred 
to in clause (b) of sub-section (1) and suspend- 
ed or modified by a notification made under 
that sub-section shall, in accordance with the 
terms of the notification, remain suspended or 
modified and all proceedings relating thereto 
pending before any Court, tribunal, officer or 
other authority shall accordingly ramain stayed 
or be continued subject to such adaptations, go, 
however, that on the notification ceasing to 
have effect— 

(a) any rigbt, privilege, obligation or liabi. 
lity so remaining suspended or modified shall 
become revived and enforceable as if the 
notification had never been made ; 

(b) any proceeding so remaining stayed shall 
be proceeded with subject to the provisions of 
any law which may then be in force, from 
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the stage which had been reached when the 
proceeding become stayed. 


(5) In computing the period of limitation 
for. the enforcement of any right, privilege, 
obligation or liability referred to “in clause (b) 
of sub section (1), the period during which it 
or the remedy for the enforcement thereof 
remained suspended shall be excluded. 


CHAPTER IV 
MISOELLANEOUS 


8. Textile companies not to be wound up. 


(1) No proceeding for the winding up of a 
textile company, within the meaning of this 
Act, shall lie in ‘any Covrt or be continued 
whether by or under the supervision of any 
Court or voluntarily, except with the consent 
of the Central Government. 


(2) In computing the period of limitation 
prescribed by any law for the time being in 
force for any application which may be made 
in the course of winding up of any textile 
company in respect of any matter arising out 
of any transaction in relation to a sick textile 
undertaking, the time during which the 
making of such application was barred by 
this Act, shall be excluded. 


9. Contracts, etc., in bad faith may be 
cancelled or varied. 

(1) If the Central Government is satisfied, 
after such inquiry as it may think fit, that any 
contract or agreement entered into, at any 
time within twelve months immediately pro. 
ceding the appointed day, between the owner 
of any sick textile undertaking or his agent 
and any other person, in relation to such sick 
textile undertaking, has been entered into in 
bad faith or is detrimental to the enterests of 
the sick textile undertaking, it may make an 
order cancelling or varying (either uncondi- 
tionally or subject to such conditions as it 
may think fit to impose) the contract or agree. 
ment and thereafter the contract or agree. 
ment shall have effect accordingly : 


Provided that no contract or agreement shall 
be concelled or varied except after giving to 
the parties to the contract or agreement a 
reasonable opportunity of being heard. 


(2) Any person aggrieved by an order made 
under sub-section (1) may make an applica. 
tion to the principal Court of civil jurisdic. 
tion within the local limits of whose jurisdic. 
tion the registered office of the sick textile 
undertaking is situated for the variation or 
reversal of such order and, thereupon such 
Court may confirm, modify or reverse such 
order. 





10. Power to terminate the contract of 
employment. 

Tf the Custodian or Custodian.Genoral is of 
Opinion that any contract of employment 
entered into by the owner of any sick textile 
undertaking or his agent, in relation to such 
sick textile undertaking, at any time before 
the appointed day, is unduly onerous, he may, 
by giving to the employee one month's notice 
in writing or the salary or wages for one 
month in lieu thereof, terminate such contract 
of employment. 


11. Management of sick textile under- 
takings pending taking over physical 
possession by the Custodian. 

(1) Pending the taking over by a Custodian, 
appointed under section 5, of the physical 
possession of any sick textile undertaking, the 
person in charge of the management of such 
undertaking immediately before the appointed 
day shall, on and from the appointed day, ba 
in charge of the management of such under. 
taking for and on behalf of the Central Govern. 
ment: and the management of such under- 
taking shall be carried on by such person 
subject to the provisions contained in sub. 
section (2) and such directions, if any, as the 
Central Government may give to him, and 
no other person, including the textile com. 
pany. shall, so long as such management con. 
tinues, exercise any powers of management in 
relation to the sick textile undertaking, 


(2) (a) No person in charge, under sub. 
section (1), of a sick textile undertaking 
shall; or 

(b) No person in charge of the textile under. 
taking of a company in relation to which any 
investigation has been ordered, after the com. 
mencement of this Act, under gection 15 ox 
section 15A of the Industries (Development 
and Regulation) Act, 1951, shall, 
without the previous approval of the person 
specified by the Central Government in this 
behalf in respect of that undertaking (herein. 
after referred to as the "authorised parson”), — 

(i) incur any expenditure from the assets 
appertaining to the textile undertaking other. 
wise than for the purpose of making routine 
payments of salaries or commissions to em. 
ployees, agents or for the purpose of meeting 
the routine day to day expenditure: 

(ii) transfer or otherwise dispose of any such 
assets or create any charge, hypothecation, lion 
or other incumbrance thereon; 

(iii) invest in any manner any monies form. 
ing part of such assets: 

(iv) acquire any immovable property out of 
the monies forming part of such assets; 

(v) enter into any contract of ‘service or 
agency. whether expressly or by implication, 
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for purposes connected wholly or partly with 
the textile undertaking or vary the terms and 
Gonditions of any contract relating to any such 
transaction subsisting on the appointed day. 

(3) The approval of the authorised person 
may be given either generally in relation to 
certain classes of transactions relating to the 
textile undertaking or specially in relation to 
any of its transactions. 


12. Protection of action taken in good 
faith. 

(1) No suit. prosecution or other legal pro- 
ceeding shall lie against the Custodian.General 
or any Custodian in respect of anything which 
is in good faith done or intended to be done 
under this Act. 

(2) No suit ox other legal proceeding shall 
lie against the Central Government, the Cus. 
todian-General or any Custodian for any 
damage caused, or likely to be caused, by 
anything which is in good faith done or in- 
tended to be done under this Act. 


13. Delegation of powers. 

(1) The Central Government may, by noti- 
fication, direct that all or any of the powers 
exercisable by if under this Act may aleo be 
exercised by any person or persons as may be 
specified in the notification. 

(2) Whenever any delegation of power is 
made under sub-section (1), the person to 
whom such power has been delegated shall act 
under the direction,control and supervision of 
the Central Government. 


14. Debts incurred for the purposes of 
textitle undertaking to have priority. 
Every debt arising out of any loan advanced 
to a sick textile undertaking by the Central 
Government or a State Government for carry- 
ing on the management of any sick textile 
undertaking specified in the First Schedule,— 
(a) shall have priority over all other debts, 
whether gecured or unsecured, incurred before 
the management of such textile undoriaking 
was taken over under this Act; 

(b) shall be a preferential debt within the 
meaning of section 530 of the Companies Ast, 
1956, 
and such debts shall rank equally among them. 
selves and be paid in full out of the assets of 
the sick textile undertaking unless such assets 
are insufficient to meet them, in which case 
they shall abate in equal proportions, 


15. Penalties. 

If any person— 

(a) fails to deliver to the Oustodian any 
assets, books of account, registers or any 
other documents in his custody relating to 
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any sick textile undertaking, the manage. 
ment of which has vested in the Central 
Government, or 

(b) retains any property of such sick textile 
undertaking or removes or destroys it, or 

(e) fails to comply with the provisions of 
section 5, or 

(d) fails to comply with any direction made 
under this Act, 
he shall be punishable with imprisonment for 
a term which may extend to seven years, and 
shall also be liable to fine. 


16. Offences by companies. 

(1) Where an offence under this Act has 
been committed by a company, every person 
who at the time the offence was committed 
was in Gharge of, and was responsible to, the 
company for the conduct of the business of 
the company, shall ba deemed to be guilty of 
the offence and shall be Jiable to be proceeded 
against and punished accordingly; 

Provided that nothing contained in this 
sub-section shall render any such person 
liable to any punishment, if he proves that 
the offence was committed without bia know. 
ledge or that he had exorcised all due dili. 
gence to prevent the commission of such 
offence, 


(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed by a company and ii 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to, any neglect on the part of, any 
director, manager, secretary or other officer of 
the company, such director, manager, secre- 
tary or other officer shall be deemed to be 
guilty of that offence and shall be liable 
to be proceeded against and punished ac. 
cordingly. 


Explanation. — For the purposes of this 
section,— 

(a) “company”? means any body corporate 
and includes a firm or other association of 
individuals; and 

(b) “director,” in relation to a firm, means 
a partner in the firm. 


17. Power to make rules. 

(1) The Central Government may, by noti- 
fication, make rules to carry out the provi- 
sions of this Act. 


(2) Every rule made by the Central Gov- 
ernment under this Act shall be laid, as soon 
as may be after it is made, before each House 
of Parliament, while it is in session, for a 
total period of thirty days which may be com. 
prised in one session or in two or more suc- 
cessive sessions, and if, before the expiry of 

f 
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the session immediately following the session 
or the succestive session aforesaid, both Houses 
agree in making any modification in the rule 
or both Houses agree that the rule should not 
be made, the rule shall thereafter have effect 
only in such modified form or be of no effect, 
as the case may be; so, however, that any such 
modification or annulment shall be without 
prejudice to the validity of anything previ- 
ously done under that rule. 


18. Repeal and saving. 

(1) The Sick Textile Undertakings (Taking 
Over of Management) Ordinance, 1973, is. here. 
by repealed. 

(2) Notwithstanding such repeal, anything | 
done or any action taken, including any order 
issued, appointment made or direction given 
under the said Ordinance shall be deemed to 
have been done or taken under the corres. 
ponding provisions of this Aci. 


THE FIRST SCHEDULE 


(See section 4) 











Sl. No, Name and address of Name and address of the 
the sick textile owner of the sick tex- 
undertaking tile undertaking 

(1) 3{2) (3) 

l. Adoni Cotton Mills, Alur Road, Adoni Adoni Cotton Mills Limited, 22, Bell Building 
(Andhra Pradesh). Sir P. M. Road, Bombay-1. 

Anantapur Cotton Mills, Tadapatri (Andhra The Anantapur Cotton Mills Limited, Tadapatr 

Pradesh). (Andhra Pradesh), 


Apollo Mills, N. M. Joshi Marg, Chinch- 
pokli, Bombay-11. 

Arati Cotton Mills, 
(West Bengal). 

Balarama Varma Textile Mills, Shencottah 
(Tamil Nadu). 

Bangasri Cotton Mills, 
Bengal). 

Bengal Fine Spinning and Weaving Mills, 
ie No 2, Kataganj, District Nadia (West 

engal). 

Bijli Cotton Mills, Mendu .Road, Hathras 
(Uttar Pradesh). 

Cannanore Spinning and Weaving Mills, 
Cannanore (Kerala). 


Dassnagar, Howrah 


Sodepore (West 


10. Dayalbagh Spinning and Weaving Mills, 
Amritsar, 

ll. Edward Mills, Beawar (Rajasthan). 

12. Edward Textile Mills, Ferguson Road, 
Lower Parel, Bombay. 

18. Fine Knittiag Mills, near Chamundamata, 
Asarva Road, 4hmedabad. 

14, Gaya Cotton and Jute Mills, Gaya (Bihar), 

15. Indore Malwa United Mills, Indore. 

18. Jayashankar Mills Barsi, Barsi District 
Sholapur (Maharashtra). 

17. Jyoti Weaving Factory, 69, S. K. Dev Road, 
Caleutta.43. 

18. Kaleeswarar Mills, A Unit, Coimbatore. J 

19. Kaleeswarar Mills, B Unit, Kalaynarkoil } 
(District Ramnad). J 

20. Kalyanmal Mills, 15, Silnath Camp, Indore. 

21, Kanoria Industries, (Cotton Mills Section), 
Konnagar (West Bengal). 

22, Ker ala Lakshmi Mills, Trichur, Kerala 

tate, 

23. Kharar Textile Mills, Kharar, near Chandi- 
garh. 

24. Lord Krishna Textile Mills, Saharanpur 
(Uttar Pradesh.) 

25. Mahboob Shahi Kulbarga Mills, Gulbarga 
(Mysore). 

26. New Kaiser-i-Hind Spinning and Weaving 


Mills, Gorupdeo Road, 
Bombay-83. 


Chinchpokli, 





Apolo Mills Limited, N. M. Joshi Marg, Chinch 
pokli, Bombay-L1. 

Arati Cotton Mills Limited, 29, Strand Road 
Calculta-1, 

Balarama Varma Textiles Limited, Shencottah 
(Tamil Nadu). 

The Bangasri Cotton Mills Limited. Chandrachur 
Sadan, Sodepore, 24-Parganas (West Bengal). 

Bengal Fine Spinning and Weaving Mills Limited 
7, Bipin Behari Ganguly Street, Calcutta. 


The Bijli Cotton ‘Mills (Private) Limited, Agra 
(Uttar Pradesh). 
The Cannanore Spinning and Weaving Mills Limi. 
ted, Cannanore (Kerala). 
a Sahabji Maharaj Mills Limited, Dayalbagh, 
gra. 

The Edward Mills Company Limited, Beawar 
(Rajasthan). 
Edward Textile Mills Limited, Indu House, 

Dougall Road, Ballard Estate, Bombay. 


The Fine Knitting Company Limited, Asarva, 
near Chamundamata Ahmedabad.16. 


Gaya Cotton and Jute Mills Limited, Gaya 
(Bihar). 
The Indore Malwa United Mills Limited, 139. 


Meadows Street, Fort, Bombay. 
The Jayashankar Mills Barsi Limited, Barsi, Dis. 
trict Sholapur (Maharashtra). 
Jyoti Weaving Factory (Private) Limited, 69, S. K. 
- Dev Road. Patipukur, Calcutta-48, 


The Kaleeswarar Mills Limited, Coimbatore. 


Kalyanmal Mills Limited, 15, Silnath Camp, 
Indore 

Kanoria Industries Limited, 59, Netaji Subhas 
Road, Calcutta-l. : 

Kerala Lakshmi Mills Limited, Pullashi, Trichur-4, 
Kerala State. 

The Panipat Woollen and General Mills Company 
Limited, Kbarar, near Chandigarh. 

Lord Krishna Sugar Mills Limited, Chand Hotel, 
Chandni Chowk, Delhi. 

Mahboob Shahi Kulbarga Mills Company Limited, 
Gulbarga (Mysore). 

New Kaiser-i-Hind Spinning and Weaving Com. 
pany Limited, Ashoka Apartment, Altamount 
Road, Bombay. 
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Sl. No. Name and address of Name and address of the 
the sick textile owner of the sick textile 
undertaking undertaking 
(1) (2) (3) 
27. New Pratap Spinning, Weaving and Manu- New Pratap Spinning, Weaving and Manufacturing 


facturing Mills. Dhulia, West Khandesh. - 


28. Orissa Cotton Mills, Bhagatpur, Cuttack. 

29,  Osmanshahi Mills, Mill Road, Nanded 
(Maharashtra). 

730. Panipat Woollen Mills, Kharar, near 
Chandigarh. 

31. Pankaja Mills, Coimbatore. S 

82. Poe Spinners, Pioneernagar, (Tamil 

adu). 

33. Prabha Mills. Viramgam (Gujarat). 

34, R. B. Bansilal Abirchand, Spinning and 
Weaving Mills, Hinganghat (Maha- 
rashtra), 

785. Savatram Ramprasad Mills, Akola (Maha- 
rashtra). 

36, Seksaria Cotton Mills, Delisle Road, Parel, 
Bombay. . 

87. ch Bijay Cotton Mills, Bijainagar (Rajas- 
than). 

38, Shri Vikram Cotton Mills, Talkatora 
Lucknow. 

89. Sodepur Cotton Mills, Sodepur (West 
Bengal). . 

-40, Sree Yallamma Cotton, Woollen and Silk 
Mills, Yallamnagar (Tolahunaso Railway 
Station), 

-41, Sri Kothandram Spinning Mills, Madurai. 

42. Sri Sarada Mills, Podanur (Tamil Nadu). 

-43. Suraj Textile Mills, Malout Mandi, Punjab. 

44, Tirupathi Cotton Mills, Renigunta (Andhra 
Pradesh). 

45, Vidarbha Mills (Berar), Ellichpur (Maha- 
rashtra). 

46,  Vijaymohini Mills, Trivendrum. 


Yen enemy, 


THE SECOND SCHEDULE 
(See section 7) 
‘4. The Industrial Employment (Standing 
Orders) Act, 1946. 
2. The Industrial Disputes Act, 1947. 
3. The Minimum Wages Act, 1948. 


THE INDIAN TARIFF (AMEND- 
MENT) ACT, 1972 
[ Act No. 73 of 1972 |tt 
[24th December, 1972.] 
An Act further to amend the Indian 
Tariff Act, 1934. 


Be it enacted by Parliament in the Twenty- 
¢hird Year of the Republic of India as fol. 
dows :— 

4. Short title and commencement. 

(1) This Act may be called THE INDIAN 
TARIFF (AMENDMENT) ACT, 1972. 

4} Recoived the assent of the President on 24-12-1972 
Act published in Gaz. of India; 27-12-19/2 Part 
II-S. 1, Ezt. Page 953. 

For Statement of Objects and Reasons, see Gaz. of 

India 14-12-1972, Part H-S, 2, Ext, Page 1666, 


Company Limited, Dhulia, West Khandesh. 

Orissa Cotton Mills Limited. 41, Ironside Road, 
Calcutta-l. 

Osmanshahi Mills Limited, Mill Road, Nanded 
(Maharashtra), 

The Panipat Woollen and General Mills Company 
Limited. Kharar, near Chandigarh. 

Pankaja Mills Limited, Coimbatore, 

Pioneer Spinners (Private) Limited, Pioneernagar 
(Tamil Nadu). 

Prabha Mills Limited. Highway Rose Building, 
92, Ambawadi, Dixit Road, Vile Parle 
Bombay-57. 

R. B. Bansilal Abirchand Spinning and Weaving 
Mills Company (Private) Limited, Hinghanghat. 
(Maharashtra). 

Savatram Ramprasad Mills 
Akola (Maharashtra). 

Seksaria Cotton Mills Limited Delisle Road, Parel, 
Bombay. 

Shree Bijay Cotton Mills Limited, Bijainagar 
(Rajasthan). 

Shri Vikram Cotton Mills 
(Uttar Pradesh). 

Sodepur Cotton Mills Limited, Sodepur (West 
Bengal), 

Sree Yallamma Cotton, Woollen and Silk Mills 
are ad Limited, Davangere City (Mysore 

tate). 

Sri Kothandram Spinning Mills (Private) Limited, 
Madurai, 

Sri Sarada Mills Limited. Podanur (Tamil Nadu). 

Suraj Textile Mills Limited, Malout Mandi. Punjab. 

Tirupathi Cotton Mills Limited, 8, Boag Road, T. 
Nagar, Madras-17. i 

Vidarbha Mills Berar Limited, Ellichpur (Maha- 
rashtra). 

The Vijaymohini Mills Limited, Trivandrum. 


Company Limited 


Limited, Lucknow 





(2) It shall come into force on the 1st day 
of January, 1973, 


2. Amendment of First Schedule. 


In the First Schedule to the Indian Tariff 
Act, 1934,— ‘ 

(a) in Item No. 28 (35),— 

(i) in the second column headed “Name of 
article’, for the figure and word ‘2.amino- 
anthraquinone”, the figure, words and brac- 
kets ‘2-amino-anthraquinone (Beta.amino. 
anthraquinone)” shall be substituted; 

(ii) in the last column headed ‘Duration 
of protective rates of duty”, for the figures 
1972” wherever they occur, the figures 
"1974" shall be substituted; 

(b) in Items Nos, 28 (36) and 28 (37),— 

(i) in the third column headed “Nature of 
duty”, for the word ‘Protective’, wherever it 
occurs, the word “Revenue” shall be subs- 
titued; 

(ii) in the last column headed ‘Duration 
of protective rates of duty”, the entry ‘'Decem. 
ber 31st, 1972", wherever it occurs, shall be 
omitted; 
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(c) for Item No. 28 (38), the following Items shall be substituted namely :— 
1 2 8 4 5 6 7 
"28 (38) The following dye-intermediates, 
namely, == 
(1) Phenyl Peri Acid (Phe- 
nylamino naphthalene.8- sul- 
phonic acid), 
(2) Ortho Toluidine, 
(3) Diethyl Meta Amino Phenol 
(Metadiethylamino phenol), 
(4) Diamino Stilbene Disul- 
phonic Acid (4, 4/diamino stil- 
bene-2,2/-disulphonic acid)— 
(a) of British manufacture; Protective 90 percent .. December 
mge ad valorem. Blst, 1974. 
(b) not of British manufac- Protective 100 percent ... December 
ture. sad valorem. 8st, 1974. 
28 (88A) The following dye-intermediates, 
namely,— 
(1) J. Acid (2-naphthylamine-5. 
hydroxy-7-sul phonic acid),: 
(2) 4-Chloro.2.Nitro Aniline, 
(8) Para Anisidine, 
(4) Para Toluidine— 
(a) of British manufacture;! Protective 50 per cent Sea :December 
ad valorem. Blst, 1974. 
(b) not of British manufac- Protective 60 percent see aes December 
z ture, ad valorem. Slst, 1974. 
28 (38B) Ortho anisidine— 
(a) of British manufacture ; Revenue 50 percent s. as 
ad valorem. - 
(bt) not of British manufac- Revenue 60 percent see os Zan. 8S 
ture, ad valorem. 


(d) in Item No. 28 (39),— 

(i) in the second column headed “Name of 
article’, for the brackets, figure and words 
(4) Tobias Acid”, the brackets, figures and 
words '"(4) Tobias Acid (2.naphthylamine.1. 
sulphonic acid)” shall be substituted; 

(ii) in the last column headed “Duration of 


protective rates of duty”, for the figures 
“1972”, wherever they occur, the figuree 
"1974" shall be cubstituted: 

(e) for Item No, 28 (40) and the Note ` 
thereunder, the following Items ghall be sub. 
stituted, namely :— 





1 2 





“28 (40) The following dye-intermediates, 
namely, — 
(1) M-nitro-anìline, ; 
(2) M-nitro-p-toluidine (MNPT), 
(3) Phenyl J. acid (2-pheny]-amino- 
5-naphthol.7-sul phonic acid or 
2. phenyl-amino- 5. hydroxy- 
naphthalene-7-sul phonic acid.) 
(4) I: 5 di amino-anthraquilione, 
(5) Schaeffer’s acid (2-naphthol-6. 
sulphonic acid), 
(8) M.chloro aniline, 
(7) 2:5 dichloro aniline, 
(8) 4.chloro.2-anisidine, 
(9) 4.chloro-2-nitro anisole, 
(10) O-nitro aniline, 
(11) Para toluidine meta sulphonic 


acl 

(12) O-amino azo toluene (2,8/-di- 
methyl-4-amino-azo-benzene or 
4.ortho-toluylazo-ortho-tolui- 


dine). 
(18) R. salt (2-naphthol.3,6-disul- 
phonic acid, Sodium salt), 
(14) Benzoyl J-acid (2-Eenzoyl 
amino 5-naphthol-7-sulphonic 


acid), 
(15) P-nitrosophenol 


(I-hydroxy- 
4.nitro benezene), 
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(18) Dinitrostilbene disulphonie 
acid (4,4]-dinitrostilbene- 
2,2/-disulphonic acid), 

(17) Beta naphthalene thioglycolic 
ra (2.naphthyl thioglycolic 
acid), 

(18) 4-chloro-o-toluidine, 

(19) I-Amino.6-nitro-2-naphthol- 
4.sulphonie acid, 

(20) Para nitro toluene sulphonic 
acid or para-nitro tolueneortho. 
sulphonic acid (toluene-4-nitro- 
2.sul phonic acid or benezene- 
l-methy]-4-nitro-2-sulphonic 


acid)— 

(a) of British manufacture; Protective 50 per cent 
ad valorem 

(b) not of British manufacture. Protective 60 per cent 
ad valorem 


28 (40A) The following dye-intermediates, 
namely,— 
(1) Metanilic acid, 
(2) Quinizarine 
(1,4-dihydroxy-anthraquinone)— 
(a) of British manufacture; Protective 90 per cent 
ad valorem 
(b) not of British manufacture, Protective 100 per cent 
ad valorem. 
28 (40B) The following dye-intermediates, 
namely,— 
(1) l-amino-anthraquinone. 
(2) 2: 6 diamino-anthraquinone, 
(3) O-chloro aniline. 
(4) P.chloro aniline, 
(5) O-nitro anisole, 
{6) P-nitro anisole, 
(7) 5.chloro-o-toluidine, 
(8) 1: 4 diamino anthraquinone, 
(9) 1 chloro anthraquinones, 
(10) Peri acid, 
(11) 2:5 dimethy!-4-chloro-phenyl 
thioglycolic acid, 
(12) Amino Iso G-acid, 
(18) Anthraquinone-1-sulphonic 
acid sodium salt— 


(a) of British manufactures Revenue 50 percent .. 


ad valorem, 


(b) not of British manufac- Revenue 60 per cent és 


ture. ad valorem. 
28(41) 
The following dye-intermediates, 
namely,— 
(1) Chicago acid, 
(2) G-Salt, 
(3) Gamma acid, 
(4) H. Acid, 
(5) J-Acid urea, 
(8) Meta-toluylene diamine, 
(7) Meta-phenylene diamine, 
(8) Nevile Winther acid, 
(9) Para Nitro aniline, 
(10) Rhoduline acid, 
(11) Sulphanilic acid, 
(12) Sodium naphthionate/naphthio- 
nic acid, 
(18) 2 : 5.dichloro nitro benzene, 
(14) Dimethyl sulphate, 
(15) Beta Naphthol, 
(16) Aceto acetic ester (ethyl/me- 


thyl), 
(17) Trichloro benzene, 
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Sea December 
81st, 1974. 

«» December 
3lst, 1974, 


r 
see December 
8lst, 1974, 
... December 
Bist, 1974. 
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(18) Benzidine _sulphate/Benzidine 
ihydro chloride, 
(19) Dimethylaniline— 
(a) of British manufacture; Protective 50 per cent see e« December 
ad valorem. 81st 1974. 
(b) not of British manufac- Protective 60 per cent pas .. December 
ture. ad valarem. Slst, 1974,”, 


THE INDUSTRIAL FINANCE 
. CORPORATION (AMENDMENT) 
ACT, 1972 
(Act No. 74 of 1972)*t 
[24th December, 1972] 


An Act further to amend the Industrial 
Finance Corporation Act, 1948. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 
follows :— 


1. Short title. 

This Act may be called THE INDUSTRIAL 
FINANCE CORPORATION (AMENDMENT) 
ACT, 1972. 


2. Amendment of section 2. 

In section 2 of the Industrial Finanse Cor- 
poration Act, 1948 (hereinafter referred to as 
‘he principal Act),— 

(e) after clause (b), the following clause shall 
‘be inserted, namely :— 

‘(ba) "Qourt’? means the- High Court (or 
where there is no High Court and the powers 
of the High Court are exercised by the Court 
of Judicial Commissioner, such Court) within 
the local limits of whose jurisdiction the defen- 
dant or respondent carries on the whole or a 
Substantial part of his business, and where the 
Central Government has, by notification in the 
‘Official Gazette and subject to such restric- 
tions, limitations and conditions as it thinks 
fit, empowered any Court of civil jurisdiction 
subordinate to the High Court to exercise all 
or any of the powers conferred by this Act, 
‘euch Court;’; 

(b) in clause (0), for the words “any public 
limited company”, the words “any limited 
company” shall be substituted; — 

(c) after clause (f), the following clause shall 
‘be inserted, namely :— 

(ff) “State co-operative bank” has the same 
meaning a3 in the Reserve Bank of India Act, 
19347. 

3. Amendment of section 4. 

In section 4 of the principal Act, — 

(a) atter sub section (1), the following sub- 
section shall be inserted, namely:— 


- [*}] Received the assent of the President on 24-12. 
1972. Act published in Gaz. of India; 27-12- 
1972 Part II-S. 1, Ext. p. 959. For Statement 
of Object and Reasons, see Gaz. of India; 8-12- 
1972, Part II-S. 2, Ext. p. 1559. : 


“(1A) On and from the commencement of 
the Industrial Finance Ocrporation (Amend. 
ment) Act, 1972, the authorised capital of the 
Corporation shall stand increased to twenty 
Grores of rupses, divided into forty thousand 
shares of five thousand rupees each, and the 
shares representing the capital so increased 
may be issued, with the sanction of the Central 
Government, a3 and when the Oorporation 
may deem fit,”; 

(b) in sub-section (7), after the words ‘the 
Development Bank”, the words "the Reserve 
Bank” shall be inserted. 


4, Amendment of section 104A. 

In section 10A of the principal Act, in sub- 
section (4), the words "Central Oommities” 
wherever they occur shall, subject to such 


. grammatical variations and omission of cog. 


nate expressions as may be necessary, be 
omitted. 


5. Amendment of section 11. 

In section 11 of the principal Act, in sub- 
section (4), for the words "the Central Com. 
mittee or any other Committee”, the words 
“any Committee” shall be substituted. 


6. Omission of section 14. 


Section 14 of the prinsipal Aot shall be 
omitted. 


7. Amendment of section 17, 

In section 17 of the principal Act,— 

(a) in sub-section (1), the worda “and of the 
Central Committee” shall be omitted; 

(b) in sub-section (2),— 

(i) the brackets and letter “(a)” shall be 
omitted; 

(ii) sub.elauge (b} shall be omitted; 

(c) in sub.section (3), for the words "or of 
the Central Committees, each Director or 
member of the Committee, as the case may 
be,” the words “each Director’ shall be 
substituted; 

(d) for sub-section (5), the following sub- 
asction shall be substituted, namely:— 

“(5) If for any reason the Chairman is un- 
able to be present at a meeting of the Board, 
a Director authorised by the Chairman in 
writing in this behalf, shall preside at that 
meeting and in default of such authcrisation, 
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the Board may elect a Director to preside at 
that meeting.”’. 


3. Amendment of section 20. 


Tn section 20 of the principal Act, the words 
“and the Corporation may aleo subscribe to, 
or purchase, the shares of any financial insti. 
tution which the Central Government may, 
in consultation with the Development Bank, 


notify in this behalf’ shall be added at the 
end. 


9. Amendment of section 21. 
In section 21 of the principal Act,— 


(a) in the proviso to sub.section (1), for the 
words ‘shall not at any time exceed ten times 
‘the amount of the paid-up share capital and 
‘the reserve fund of the Corporation,” the 
words, figures, letters and brackets ‘'shall not 
at any time exceed ten times of such amount 
as is the aggregate of the paid-up share capital, 
the reserve fund established under sub-sec- 
‘tion (1) of section 32, the special reserve fund 
established under section 32A, the benevolent 
reserve fund established under section 32.B 
and any other reserves of the Corporation (not 
being reserves for bad and doubtful debts or 
for depreciation of assets or a reserve created 
or maintained to meet any specific contin- 
gency)” shall be substituted; 


(b) to sub-section (2), the following proviso 
shall be added, namely :— 


“Provided that no such guarantee by the 
Central Government shall be required in res. 
pect of such bonds and debentures of the 
Corporation as are issued to the Development 
Bank.”; 


(c) in the proviso to sub.gection (4), for the 
words “shall not at any time in the aggregate 
exceed ten times the amount of the paid-up 
share capital and the reserve fund of the 
Corporation”, the words “shall not at any 
time exceed, in the aggregate, the limit speci- 
fied in the proviso to sub-section (1) shall be 
eubstituted. 


10. Insertion of new sections 21-A and 
21B 


After section 21 of the principal Act, the 
following sections shall be inserted, namely: — 


“914, Bonds and debentures to be ap- 
proved securities. — Notwithstanding any. 
thing contained in any other law for the time 
being in force, the bonds and debentures issued 
or sold by the Oorporation shall be, and shall 
pe deemed always to have been, approved secu- 
gities for the purpose of the Indian Trusta Act, 
1882, the Insurance Act, 1938, and the Bank. 
ing Regulation Act, 1949. 
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21B. Power to transfer rights, — The 
rights and interests of the Corporation (in. 
cluding any other rights incidental thereto) 
in relation to any loan or advance granted, 
or any amount recoverable, by it may be 
transferred by the Corporation either in 
whole or in part, by the execution or issue of 
any instrument, or by the transfer of any 
instrument by endorsement or in any other 
manner in which the rights and interests in 
relation to such loan or advance may be law. 
fully transferred, and the Corporation may, 
notwithstanding such transfer, act as the 
trustee for the transferee.”. 


11. Amendment of section 23. 


In section 23 of the principal Act,— 

(a) in sub-section (1)— 

(i) in clause (b), the proviso shall be omitted; 

(ii) in clause (d), the words ‘‘and retaining 
as part of its assets, any stocks, shares, bonds 
or debentures which it may have to take up 
in fulflment of its Obligations thereto” shall 
be inserted at the end; 

(iii) after clauge (d), the following clausa 
shall be inserted, namely :— 

“(da) transferring for consideration any 
instrument relating to loans and advances 
granted by it to industrial concerns;”; 

(iv) clause (h) shall be omitted; 

(v) in clause (i),— 

(a) in the proviso, for the words “which may 
at the option of the Corporation be convert. 
ible’, the words “the amounts outstanding 
thereon may be convertible at the option of 
the Corporation” shall be substituted; 


(b) after the proviso, the following Expla. 
nation shall be inserted, namely:— 

“Haplanation. — In this clause, the expres. 
sion “the amounts outstanding thereon”, used 
in relation to any loan or advance, shall mean 
the principal, interest and other charges pay- 
able on such loan or advance as at the time 
when the amounts are sought tobe converted 
into stocks or shares;’; 

(vi) in clause (ii), the word “and” occurring 
at the end shall be omitted; 

(vii) after clause (ii) as so amended, the 
following clause shall be inserted, namely: — 

“(iii) doing any kind of business which the 
Central Government may, on the recommen. 
dation of the Development Bank, authorise; 
and”; 

(b) in sub.section (2),— 

(i) for the words, brackets, letters and figura 
“No accommodation shall be given under 
clauses (a), (b), (c) and (i) of sub-section (1), un- 
less if is secured by æ sufficient’, the words, 
brackets, letters and figure “In granting ac. 
commodation under clause (a), clause (b), 
clause (c) or clause (i) of sub-section (1), the 
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Corporation may have it secured by” shall be 
substituted; 


(ii) for the words"or unless itis guaranteed”, 
the words “or may have it guaranteed” shall 
be substituted. 


12, Amendment of section 24. 


In section 24 of the principal Act, for the 
words “with a single industrial concern for an 
amount exceeding two crores of rupees in the 
aggregate’, the words ‘with any single indus. 
trial concern for an amount which, together 
with the amount outstanding in respect of any 
atrangement already entered into by the Cor- 
poration with that concern, exceeds two crores 
of rupees in the aggregate” shall be substituted. 


13. Amendment of section 25. 


In seation 25 of the principal Act, for sub. 
section (2), the following sub.sestions shall be 
substituted, namely: — 


"(2) Whore any arratigement entered into 
by the Corporation with an industrial concern 
provides for the appointment by the Oor. 
poration of one or more Directors of such 
industrial concern, such provision and any 
appointment of Directors made in pursuance 
thereof shall be valid and effective notwith. 
standing anything to the contrary contained in 
the Companies Act, 1956, or in any other law 
for the time being in force or in the memo. 
randum, articles of association or any other 
instrument relating to the industrial concern, 
and any provision regarding share qualifica- 
tion, age limit, number of directorships, 
removal from office of Directors and such like 
conditions contained in any such law or 
instrument aforesaid, shall not apply to any 
Director appointed by the Corporation in pur. 
suance of the arrangement as aforesaid. 


(3) Any Director appointed in pursuance of 
sub-section (2) shall— 

(a) hold cGffice during the pleasure of the 
Corporation and may be removed or substi. 
tuted by any person by order in writing by 
the Corporation; 

_ (b) not incur any obligation or liability by 
reason only of his being a Director or for any- 
thing done or omitied to be done in good 
faith in the discharge of his duties as a 
Director or anything in relation thereto; 


(c) not be liable to retirement by rotation 
and shall not be taken into account for com. 
puting the number of Directors liable to such 
retirement,”’. 


14. Amendment of section 26. 

Section 26 of the principal Act shall be re. 
numbered as sub-section (1) of that section 
and after sub-section (1) as so re-numbered, 


ALR 


the following sub.sections shall be inserted, 
namely:— 

‘(2) The Corporation shall not enter into 
any kind of business with any industrial con. 
cern of which any of the Directors of the 
Corporation is a Director, manager, agent, 
employee or guarantor or in which one or 
more Directors of the Corporation together 
hold substantial interest: 

Provided that this sub-section shall not 
apply to any industrial concern if any Direo- 
tor of the Corporation— 

(i) is nominated as a Director on the Board 
of such concern by Government or a Govern- 
ment company as defined in section 617 of the 
Companies Act, 1956, or by a Corporation 
established by any other law, or 

(ii) is elected on the Board of such concern 
by virtue of shares held in the concern by 
Government, or a Government company as 
defined in section 617 of the Companies Acti. 
1956, or by a Oorporation established by any 
other law, 
by reason only of such nomination or election: 
ag the case may be. 


Explanation. — “Substantial interest’, in 
relation to an industrial concern, means the 
beneficial interest held by one or more of the 
Directors of the Corporation or by any rela. 
tive [as defined in clause (41) of saction 2 of 
the Companies Act, 1956] of guch Director, 
whether singly or taken together, in the shares 
of the industrial concern, the aggregate 
amount paid-up on which either exceeds five 
lakhs of rupees or five per cent. of the paid.up 
share capital of fhe industrial concern, which. 
ever is legs. 

(3) The provisions of sub.section (2)— 

(i) shall not apply to any transaction relat. 
ing to the business entered into prior to the 
commencement of the Industrial Finance 
Corporation (Amendment) Act, 1972, and all 
such business and any transaction in relation 
thereto may be implemented or continued as 
if that Act had not come into force; 

(ii) shall apply only so long as tha conditions 
precedent to such disability as set out in the 
said sub-section continue’. 


15. Amendment of section 27. 

In section 27 of the principal Act, for sub- 
section (3) and sub.seation (4), the following 
sub. sections shall be substituted, namely:— 

"(3) All. loans and advances granted to 
industrial concerns by the Corporation out 
of foreign currency borrowed under sub. 
section (1) shall be expressed in terms of 
foreign currency as equivalent of Indian cur. 
rency, calculated in accordance with the rate 
of exchange prevailing at the time of gran$ 
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thereof, and the amount due thereunder shall 
be repayable in equivalent Indian currency, 
@alculated in accordance with the rate of ex. 
shange prevailing at the time of Tepaymont of 
auch loan or advance. 

(4) Any loss o profit in connection with 
any borrowing of foreign currency under sub- 
section (1) for the purpose of granting loans 
and advances under this Act or with its re. 
payment to the concerned foreign lending 
agency; on account of any fluctuations in the 
rate of exchange accruing— 

(a) during the period within which the 
joan or advance is repayable by the industrial 
concern or the period of actual repayment 
thereof by the concern, whichever is longer, 
shali be reimbursed by, or paid to, as the case 
may be, the recipients of such loans and 
advances; 

(b) after the expiry of the period specified 
in clause (a),— 

(i) shall be borne by the Corporation in 
gespect of normal market fluctuations in 
foreign exchange; 

(ii) shall be reimbursed by, or paid to, as 
the case may be, the Central Government in 
respect of fluctuations other than the normal 
market fluctuations in foreign exchange. 

- Explanation—Ii any question arises ag to 
whether any fluctuation as aforesaid is a nor- 
mal market fluctuation or not, the same shall 
be decided by the Central Government whose 
decision thereon shall be final.” 


16. Amendment of section 28. 

In section 28 of the principal Act,— 

(a) in sub.section (1),— 

(i) after the words “of any loan or advance 
or any instalment thereof”, the words “or in 
meeting its obligations in relation to any 
guarantee given by the Oorporation”’ shall be 
inserted; 

(ii) for the worda "right to take over the 
management of the concern” the words 
“right to take over the management, or pos- 
session, or both, of the concern” shell be 
aubstituted; 

(b) in sub.section (3A),— 

(i) for the worde “Where the management 
of an industrial concern is taken over by the 
Corporation or any property is transferred 
and realised, by it’, the words "Where any 
action has been taken against an industrial 
concern” shall be substituted; 

(ii) for the words “as incidental to such 
management, or transfer and realisation”, 
the words "as incidental thereto” shall be 
substituted; 

(iii) after the words “which is received by 
it”, the words “from such management: or 
transfer and realisation” shall be omitted; 


The Indusrial Finance Corporation Tariff (Amendment) Act, 1972 [Act 74] 29 


(o) in sub.gection (4), after the words “over 
the management”, the words "or possession” 
shall be inserted. 


17. Amendment of section 30. 


In section 30 of the principal Act,— 

(a) in sub-section (1),— 

(i) after the words “any default in repay. 
meni of any loan or advance or any instal. 
ment thereof”, the words ‘or in meeting its 
obligations in relation to the guarantee given 
by the Corporation” shall be inserted; 

(ii) for the words "the District Judge with- 
in the local liméta of whose jurisdiction the’ 
industrial concern carries on the whole or & 
substantial part of its business’, the words 
“the Court” shall be substituted; . 

(b) in sub.gectiona (3) to (9), for the words 
“the District Judge”, wherever they occur, the 


words "the Court” shall be substituted; 


(c) in sub-section (9) as so amended, in the 
second proviso, for the words "unless the 
High Oourt otherwise directs”, the words 
"unless the Court empowered to hear appeals 
from the decisions of the said Court other wise 
directs” shall be substituted; 

(d) in sub.sestion (11), for the words "ap. 
peal to the High Court, and upon such ap. 
peal, the High Court may”, the wordas ‘appeal 
to the Court empowered to hear appeals from 
the decisions of the Court which passed the 
order.and the appellate Court may” shall be 
substituted; 

(e) sub-section (13) shall be omitted; 

(£) after sub-section (13) as so omitted, the 
following sub.sections shall be inserted 
namely :— 

"(14) For the removal of doubts, it is hereby 
declared that any Court competent to grant 
an ad interim injunction under this section 
shall also have the power to appoint a receiver 
and to exercise all other powers incidental 
thereto. 

(15) All proceedings (whether by way of 
suits or appeals or other proceedings) under 
this Act pending before a District Judge 
or an Additional District Judge or a 
High Court at the commencement of the 
Industrial Finance Corporation (Amendment) 
Act, 1972, shall, on such commencement, be 
proceeded with and disposed of asif this 
section had not been amended.by the said Act. 

(16) Every suit or other proceedings which 
are disposed of in accordance with the provi. 
sions contained in sub-section (15) or in res. 
pect of which time for appeal has not expired 
at the commencement of the Industrial 
Finance Corporation (Amendment) Act, 1972, 
may, on such commencement, be appealed 
against asif this section had not been amended 
by the said Act,” 
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18. Amendment of section 32, 
In section 32 of the principal Ach in sub. 
section (2), the second proviso shall be omitted. 


19. Insertion of new section 32B. 


After section 32A of the principal Act, the 
following section shall be inserted, namely :— 


Benevolent reserve fund. 

“32B. (1) The Corporation shall establish 
a special fund, to be called the benevolent re. 
serve fund. 

(2) To the benevolent reserve fund shall 
be credited— £ 

(a) any part of the annual profit which 
may, from time to time, be allocated to the 
fund; 

(b) all amounts received for the purposes 
of the fund by way of loans, gifts, grants, 
donations or benefactions from Government 
or any other source; . 

(o) income or profits from investments 
made from the fund; , 

(d) income acoruing or arising to the fund 
by way of interest or otherwise. 

(3) The benevolent reserve fund shall be 
usad by the Corporation— 

(a) for meeting the cost of feasibility stu- 
dies, project reports, market and techno- 
sconomic surveys and such other purposes 
which, in the opinion of the Corporation, may 
promote the development of industries; 

(b) in the field of development banking and 
in financial and industrial management— 

(i) for undertaking and promoting research; 

(ii) for training in India or abroad of per- 
sonnel of financial institutions; and 

(iii) for creating chairs in universities, aca. 
demic institutions and research foundations; 

(c) for assisting projects promoted by 
technologists and new entrepreneurs— 

(i) by subsidising the normal lending rate 
of interest of the Oorporation in respect of 
loans or advances eanctioned to them ; 

(ii) by providing technical and managerial 
assistance to projects promoted by them 
especially in less industrially developed 
regions ; 

(a) for rendering any assistance that may 
be ancillary or incidental to the aforemen. 
tioned purposes,” 


20. Amendment of section 39. 

In nection 39 of the principal Act, after the 
words "Every Director” the words ‘member 
of any Advisory or other Committee,” shall 
be inserted. 


21. Amendment of section 43. 


In section 43 of the principal Act,— ; 
(a) in sub-section (1) for the words ‘after, 


B, i. Ba 


consultation with the Development Bank aud 
with the previous sanction of the Oentrak 
Government”, the words ‘with the previons 
approval of the Development Bank” shall be 
substituted ; 

(b) in sub-section (2) in clause fe), for the 
words ‘Board and of the Central Committee” 
the word “Board” shall be substituted ; 

(0) sub.section (3) shall be omitted. 


end 


THE INDUSTRIAL DEVELOP- 
MENT BANK OF INDIA (AMEND- 
MENT) ACT, 1972 , 


{ACT No. 75 of 1972]* 
[24th December 1972] 


An Act to amend the Industrial Deve. 
lopment Bank of India Act, 1964. 


Be it enacted by Parliament in the Twenty — 
third :Year of the Republic of India as 
follows :— 


1. Short title. 


This Act may be called THE INDUSTRIAL 
DEVELOPMENT BANK OF INDIA (AM. 
ENDMENT) ACT, 1972. 


2. Amendment of section 2. 


In section 2 of the Industrial Development: 
Bank of India Act, 1964 (hereinafter referred. 
to as the principal Ast).— 

(a) in clause (0), the words “or in the main. 
tenance, repair, testing or servicing of machi- 
nery of any description or vehicles or vessels 
or motorbosts or trailers or tractors or in 
fishing or in providing shore facilities for 
fishing or maintenance thereof” shail be 
added at the end ; 


(b) in clause (i) for the word “Madras” the: 
words “Tamil Nadu” shall be substituted. 


3. Amendment of section 9. 

In section 9 of the principal Act, in sub. 
section (1),— f 

(a) in clause (a), — 

(i) in sub-clause (i) — 

(1) after the words “‘any loans or advances 
granted to industrial concerns”, the brackets. 
and words ‘“(including’soncerns engaged or 
to be engaged in the development of any 
contiguous area of land as an. industria 
estate)” shall be inserted ; 

(2) for the words “on the expiry of not- 
less than “three years and not more than 
twenty. five years’, the words “within a period 
* Received the assent of the President on 24-12-1972 

Act®published in Gaz, of India 27-12-1972 Part Il- 
8.1, Ext, P, 968. 

For Statement of Objects and Reasons, see Gaz. of 
India; 8-12-1972, Part IL-8. 2, Ext. P. 1544, 
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not exceeding twenty. five years” shall be sub- 
stituted; 

(ii) in sub.clause {ii),— 

(1) after the words "any loans or advances 
granted to industrial concerns’, the brackets 
and words “(including concerns engaged or to 
be engaged in the development of any conti- 
guous area of land as an industrial estate)” 
shall be inserted; 


(2) for the words “on the expiry of not less 
than three years and not more than ten 
years” the words “within a period not excee- 
ding fifteen years” shall be substituted; 

(iii) in sub-clause (iii), — 

(1) after the words “any loans or advances 
granted to industrial concerns’, the b:ackets 
aud words “(including concerns exporting pro- 
ducts of industrial concerns)” shall be 
inserted; P 


(2) for the words ‘‘and are repayable on the 
expiry of not less than six months and not 
more than ten years”, the words, brackets and 
letters ‘‘or the execution of any turnkey pro 
ject outside India by any industrial concern 
ag aforesaid or by any person in India, and, 
in any case, are repayable 

(i) within a period not exceeding twelve 
years in the case of persons outside India, and 

(ii) within a period not exceeding fifteen 
years in other cages,” 
shall be substituted; 

(b) in clause (b), for the words “promissory 
notes of industrial concerns’, the words “pro. 
missory notes made, drawn, accepted or en- 
dorsed by industriel concerns or by any 
person selling capital goods manufactured by 
one industrial concern to another industrial 
concern” shall be substituted; 

(c) in clause (0), for the words "any other 
financial institution”, the words “any other 
financial institution, whether within or out- 
side India,” shall be substituted; 

(d) in clause (d),— 

_ (i) in the proviso, for the words “which 
way at the option of the Development Bank 
be convertible”, the words “the amounts out. 
standing thereon may be convertible at the 
option of the Development Bank” shall be 
substituted; 

(ii) after the proviso, the following Hapla- 
nation shall be inserted, namely :— 


‘Explanation. — In this olauce, the expres- 
sion “the amounts outstanding thereon” used 
in relation to any Ioan or advance, shall mean 
the principal, interest and other charges pay- 
able on such loan or advance as at the time 
when the amounts are sought to be converted 
into stocks or shares.’; 

(e) after clause (d) and the Haxplanation 
thereto, the following clauses shall be insert. 
ed, namely :— 
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“(da) granting loans and advances — 

(i) to any person exporting products of 
industrial concerns, or . 

(ii) to any person outside India, in connec. 
tion with the export of capital goods from 
India; or 

(iii) for the execution of turn-key projects 
outside India by any industrial concern or by 
any person in India: 

(db) transferring for consideration any instru.. 
ment relating to loans and advances granted. 
by it to industrial concerng;”; 

(f) after clause (k), the following clause: 
shall be inserted, namely ;— 

“(ka) acting as agent of —~ 

(i) the Central Govenment or of the Re- 
serve Bank, or 

(ii) such other Government or person as 
Central Government, on the recommendation 
of the Reserve Bank, may authorise;”. 


4. Insertion of new section 9A. 


After section 9 of the principal Act, the 
following section shall be inserted, namely:—- 


Prohibited business. 


‘9A, (1) The Development Bank shall not 
enter into any kind of business with any 
industrial concern, of which any of the direc- 
tors of the Development Bank is a proprietor, 
partner, director, manager, agent, employee: 
or guarantor, or in which one or more direc. 
tors of the Development Bank together hold: 
substantial interest ; 

Provided that thie sub-section shall not 
apply to any industrial concern if any director 
of the Development Bank— 

(i) is nominated as a director of the Board 
of such concern by Government, or a Govern- 
ment company as defined in section 617 of the 
Companies Act, 1956, or by a Corpora io 
established by any other law; or 

(ii) is elected on the Board of such piera 
by virtue`of shares held in the concern by 
Government, or a Government company as. 
defined in section 617 of the Companies Act,. 
1956, or by a Corporation established by, any 
other law, 
by resson only of such nomination or olec.. 
tion, as the case may be. 


Explanation. — “Substantial interest’, in. 
relation tu an industrial concern, moans the- 
beneficial interest held by one or more of the. 
directors of the Development Bank or by any 
relative [as defined in clause (41) of section 2. 
of the Companies Act, 1956] of such director, 
whether singly or taken together, in theshares. 
of the industrial concern, the aggregate, 
amount paid up on which either exceeds five. 
lakhs of rupees or five per cent of the paid-up 
share capital of the industrial concern, whioh.. 
ever is the lesser, 
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(2) The provlsions of sub.section (1)— 

(i) shall not apply to any industrial con. 
gern as specified therein if the Development 
Bank is satisfied that if is necessary in the 
public interest to enter into business with that 
goncern, and entering into any kind of busi- 
ness with such industrial concern shall be in 
accordance with and subject to such condi. 
tions and limitations as may be prescribed; 

(ii) shall not apply to any transaction relat. 
ing to the business entered into prior to the 
gommencement of the Industrial Development 
Bank of India (Amendment) Act, 1972, and 
ali such business and any transaction in rela- 
tion thereto may be implemented or conti. 
aued as if that Act had not come into force; 

(iii) shall apply only so long as the conditions 
precedent to such disability as set out in the 


-gaid sub.gection continue ’. 


5. Insertion of new section 11A. 
After section 11 of the principal Act, the 
following section shall be inserted, namely: — 


Power to transfer rights. 

"11A. The rights and interests of the Deve. 
lopment Bank (including any other rights inoi- 
dental thereto) in relation to any loan or 
advance granted, or any amount recoverable, 
by it may be transferred by the Development 
Bank, either in whole or in part, by the exe- 
cution or issue of any instrument or by the 
transfer of any instrument by endorsement, 
or in any other manner in which the rights 
and interests in relation to such loan or 
advance may be lawfully transferred, and the 
Development Bank may, notwithstanding such 
transfer, act as the trustee for the trans. 
feree.”. 


62 Amendment of section 12. 

In section 12 of the principal Act for sub. 
section (3) and sub.section (4), the following 
sub-sections shall be substituted, namely: — 


(3) All loans and advances granted by the 
Development Bank out of foreign currency 
borrowed under sub.gection (1) shall be expres. 
ged in terms of foreign currency as equivalent 
of Indian currency, calculated in accordance 
with the rate of exchange prevailing at the 
time of grant thereof, and the amount due 
thereunder shall be rapayable in equivalent 
Indian currency, calculated in ascordance 
with the rate of exchange prevailing at the 
time of repayment of such loan or advance, 


(4) Any loss or profit in connection with 
any borrowing of foreign currency under sub. 
section (1) for the purpose of granting loans 
and advances under this Act or with its re. 
payment to the concerned foreign lending 
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agency, on account of any fluctuation in the 
rate of exchange accruing — 

(a) during the period within which the loan 
or advance is repayable by the industrial con. 
cern or the period of actual repayment thereof 
by the concern, whichever is longer, shall be 
reimbursed by, or paid to, as the case may be, 
the recipients of such loans and advances; 

(b) after the expiry of the period specified 
in clause (a),— 

(i) shall be born by the Development Bank 
in respect of normal market fluctuations in 
foreign exchange; 

(ii) shall be reimbursed by, ox paid to, ag 
the case, may be, the Oentral Government in 
respect of fluctuations other than the normal 
market fluctuations in foreign exchange. 


Explanation. — If any question arises as to 
whether any fluctuation as aforesaid is 8 nor- 
mal market fluctuation or not, the same shall 
be desided by the Central Government whose 
decision thereon shall be final.”. 


7. Insertion of new section 30A. 


After section 30 of the principal Act, the 
following section shall be inserted, namely:— 


Arrangement with Development Bank on 
appointment of directors to prevail. 


"30A (1) Where any arrangement entered 
into by the Development Bank with an indus. 
trial concern provides for the appointment by 
the Development Bank of one or more direa. 
tors of such industrial concern, such provision 
and any appointment of directors made in 
pursuance thereof shall be valid and effective 
notwithstanding anything to the contrary con- 
tained in the Companies Act, 1956, or any other 
law for the time being in force or in the memo. 
randum, articles of association or any othex 
instrument relating to the industrial concern, 
and any provision regarding share qualifica- 
tion, age-limit, number of directorships, re. 
moval from office of directors and such like 
conditions contained in any such law or 
instrument aforesaid, shall not apply to any 
director appointed by the Development Bank 
in pursuance of the arrangement as aforesaid. 

(2) Any director appointed as aforesaid 
shall— 

(a) hold office during the pleasure of the 
Development Bank and may be removed or 
substituted by any person by order in writing 
of the Development Bank; 

(b) not ‘incur any obligation or liability by 
reason only of his being a director or for 
anything done or omitted to be done in good 
faith in the discharge of his duties as a direc. 
tor or anything in relation thereto; 

(c) not be liable to retirement by rota. 
tion and shall not be taken into account fox 
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-somputing the number of directors liable to 
gueh retirement,”. 


8. Amendment of section 37. 


In section 37 of the principal Act, in sub. 
-geetion (2), after clause (d), the following 
-glause shall be inserted, namely:— 

“(da) entering into business with industrial 
@oneerns specified in sub-section (1) of sec- 
tion 9A and the conditions and limitations in 
-zogard thereto;”. 
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THE DELIMITATION ACT, 1972 
(Act No. 76 of 1972)* 
[30th December, 1972] 


An Actto provide for the re-adjustment 
of the allocation of seats in the House of the 
People to the States, the total number of 
seats in the Legislative Assembly of each 
State, in the division of each State and 
-each Union territory having a Legislative 
Assembly andthe Union territory of Delhi 
‘into territorial constituencies for elections 
- to the House of the People and Legislative 
Assemblies of the States and Union ter- 
gitories and Metropolitan Council of 
Delhi and for matters connected there- 
with. 


Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as follows: — 


i. Short title. 


This Act may be called THE DELIMITA. 
TION ACT, 1972. 

2. Definitions. : 

In this Act, unless the context otherwise 
requires, — 

(a) “article” means an article of the Consti- 
ution; 

(b) "associate member” means a member 
nominated under section 5; 

(s) "Oommission” means the Delimitation 
Commission constituted under section 3; 

{d) “Legislative Assembly” includes the 
Metropolitan Council of Delhi; 

(e) ‘latest consus figures” means the census 
figures as ascertained at the census held in 
1971; 

(£) “member” means s member of the 
Commission and includes the Chairman; 


(e) State” includes a Union territory 
having a Legislative Assembly but does not 
include the State of Jammu and Kashmir. 


[*] Received the assent of the President on 30-12- 
1972 Act published in Gaz. of India, 30-12. 
1972, Part II-S. 1, Ext., p. 975, 

For Statement of Objects and Reasons, see Gaz, of 
India, 7-12-1972, Part II-S, 2, Ext., p. 1527. 
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3. Constitution of Delimitation Commis- 
sion, zo oza 

(1) As soon as may be after the commence- 
ment of this Act, the Central Government 
shall constitute a Conimission to be called the 
Delimitation Commission which shall consist 
of three members as follows:— 

(a) two members, each of whom shall be a 
person who is or has been a Judge of the 
Supreme Court or of a High Court, to be 
appointed by the Central Government; and 

(b) the Chief Election Commissioner, ex 
officio. 

(2) The Central Government shall nomi- 
nate one of the members appointed under 
clauso (a) of sub-section (1) to be the Ohair- 
man of the Commission. . 


4. Duties of the Commission. 

It shall be the duty of the Commission to . 
re-adjust on the basis of the latest census 
figares the allocation of seats in the House of 
the People to the several States, the total 
number of seates in the Legislative Assembly 
of each State and the division of each State 
into territorial constituencies for the purposes 
of elestions to the House of the People and 
to the State Legislative Assembly: 


Provided that where on such re.adjustment 
only one seat is allocated in the House of tha 
People to a State, the whole of that State 
shall form one territorial constituency for the 
purpose of elections to the House of the People 
from that State: 

Provided further that it shall not be neceg- 
gary for the Commission to readjust the allo- 
cation of seats in the House of the People to 
any Union territory or the total number of 
seats in the Legislative Assembly of any of 
the Union territories of Goa, Daman and 
Diu, Pondicherry and Mizoram or the totel 
number of seats in the Metropolitan Council 
of the Union territory of Delhi. 


5. Associate members. 

(1) The Commission shall associate with 
itself for the purpose of assisting it in its 
duties in respect of each State ten persons 
five of whom shall be members of the House 
of the People representing that State and five 
shall be members of the Legislative Assembly 
of that State: 

Provided that where the number of membars 
of the House of the People representing any 
State is five or less, then all such members 
shall be the associate members for that’ Sitate 
and in the latter case the total number of 
associate members shall be less than ten by 
such membsr‘a3 by which the total number of 
members ofthe Housa of the People repre. 
senting that State is less than five. £ 
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. (2) The persons to be so associated from 
“each Siate shall be nominated in the case of 
“members of the House of the People by the 
` Spcaker of that House and im the case of 
members of a Legislative Assembly, by the 
Speaker of that Assembly, having due regard 
to the composition of the House or as the cage 
may be of the Assembly. 


(3) The first nominations to be made under 
sub-section (2)— 

(a) shall be made by the Speakers cf the 
several Legislative Assemblies within one 
month, and by the Speaker of the House of 
the People within two months of the com. 
mencement of this Act, and 

(b) shall be communicated to the Chief 
Election Commissioner and where the noming- 
tions are made by the Speaker of s Legislative 
Assembly, also to the Speaker of the House of 
the People. 


(4) None of the associate members shall 
have & right to vote or to sign any decision of 
the Commission. 


6. Casual vacancies. 


Tf owing to death or resignation the ofice 
of the Chairman or of a member or of an 
associate member falls vacant, it shall be filled 
ag soon as may be practicable by the Central 
Government or the Speaker concerned under 

_ and in accordance with the provisions of sec- 
tion 3, or as the case may be, of section 5. 


7. Procedure and powers of the Com- 
mission. 

(1) The Commission shall determine ils own 
procedure and ghall in the performance of its 
functions have all the powers of a civil 
Court under the Code of Civil Procedure 
1908 while trying a suit in respect of the 
‘following matters namely— 

(a) summoning and enforcing the attend. 
ance of witnesses ; 

(b) requiring the production of any docu- 
ment and 

(a) requisitioning sny public record from 
any Cours or ofica. 


(2) The Commission shall have power to 
require any rercon to furnish any information 
on such points or metters as in the opinion of 
the Commicsion may be useful for, or relevant 
tos any matter under the consideration of the 
Commission. 


(3) The Commission may authorise any of 
its members to exercise any of the powers 
-conferred on it by clauses (a) to (e) of sub. 
section (1) and sub-section (2), and any ordor 
made or act done in exercise of any of those 
powers by the member authorised by the 
Commission in that behalf shell be deemed to 
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be the order or act, as the case may be of the 
Commission. 


(4) If there is a difference of opinion among 
the members the opinion of the majority shall 
prevail and acts and orders of the Commission 
shell be expressed in terms of the views of 
the majority. 

(5) The Commission as well as any group 
of associate members shall have power to act 
notwithstanding the temporary absence of a 
member or associate member or the existense 
of a vacancy in the Commission or in that or 
any other.group of associate members; and no 
act or proceeding of the Commission or of any 
group of associate members shall be invalid or 
called in question on the ground merely of 
such temporary absence or of the existence of 
guch vacancy. 

(6) The Commission shall be deemed to be 
a civil Court for the purposes of sections 480- 
and 482 of the Code of Criminal Procedure, 
1898, : 

Explanation. ~- For the purposes of enforce 
ing the attendance of witnesees the local limiig 
of the jurisdiction of the Commission ghall be 
the limits of the territory of India, 


8. Re-adjustment of number of seats. 


The Commiesion ehall, on the basis of the 
latest census figures and having regard to the 
provisions of Articles 81, 170, 330 and 332, 
and also in relation to the State of Nagaland 
clause (2) (h) of article 371A and sub-section (1}: 
of section 11 of the State of Nagaland Act, 
1962, in relation to the Union territories excepk 
Delhi sections 3 and 39 of the Government of 
Union Territories Act, 1963 and in relation 
to the Union territory of Delhi section 3 and 
sub-section (1) of section 4 of the Delhi Admi. 
nistration Act 1966, by order determine — 


(a) the number of seats in the House of the: 
People to be allocated to each State and the 
number of seats if any, to be reserved for the 
Scheduled Castes and for the Scheduled Tribes 
of the State; and 

(b) the total number of seats to be assigned 
to the Legisiative Assembly of each State and 
the number of seats, if any, to be reserved for 
the Scheduled Castes and for the Scheduled 
Tribes of the Siate: 

Provided that the total number of seats. 
assigned to the Legislative Assembly of any 
State under clause (b) shall be an integral 
multiple of the number of seats in the House- 
of the People allocated to that State under 
claure (a). 


9. Delimitation of constituencies. 


(1) The Commission shall, in the manner 
herein provided, then distribute the seats in the 
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House of the People allocated to sach State and 
the seats assigned to the Legislative Assembly 
of each State to single member territorial con. 
atituencies and delimit them on the basis of 
the latest census figures having regard to the 
provisions of the Constitution and the provi- 
sion of the Acts specified in section 8 and also 
to the following provisions namely :— 

(a) all constituencies shall, as far as practi- 
cable be geographically compact areas, and in 
delimiting them regard shall be had to physi- 
cal features, existing boundaries of adminis- 
trative units, facilities of communication and 
public convenience ; 

(b) every assembly constituency shall be so 
delimited as to fall wholly within one partis. 
mentary constituency; 

(e) constituencies in which seats are reserv- 
ed for the Scheduled Oastes shall be distribut. 
ed in different parts of the State and located, 
as far as practicable, in those areas where the 
proportion of their population to the total is 
comparatively large; and 

(d) constituencies in which gests are reserv- 
ed for the Scheduled Tribes shall, as far as 
practicable, be located in areas where the pro- 
portion of their population to the total is the 
largest. 


(2) The Commission shall— 

(a) publish ita proposals for the delimita- 
tion of constituencies, together with the 
dissenting proposals, if any, ‘of ‘any associate 
member who desires publication thereof, in 
the Gazette of India and in the Official 
Gazettes of all the States concerned and also 
in such other manner ss it thinks fit; 

(b) specify a date on or after which the 
proposals will be further considered by it; 


(o) consider all objections and suggestions ` 


which may have been received by it before 
the date so specified, and for the purpose of 
such Gonsideration, hold one or more public 
sittings at such place or places in each State 
as it thinks fit; and 

(d) thereafter by one or more orders deter. 
mine—~ 

(i) the delimitation of parliamentary con- 
slituencies, and 

(ii) the delimitation of assembly constitu- 
encies, 
of each State. 


10. Publication of orders and their date 
of operation.— 

(1) The Commission shall cause each of its 
orders made under section 8 or section 9 to 
be published in the Gazette of India and in 
the Official Gazettes of the States concerned, 


(2) Upon publication in the Gazette of 
India, every such order shall have the force 
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of law and shall not be called in question in 
any court. 


(3) As soon as may be after such publica. 
tion, every such order shall be laid before the 
House of the People and the Legiclative 
Assemblies of the States concerned. 


(4) Subject to the provisions of sub- 
section (5), the re.adjustmenst of representa. 
tion of tha several territorial constituencies in 
the House of the People or in the Legislative 
Assembly of s State and the delimitation of 
those constituencies provided for in any such 
order shall apply in relation to every election 
to the House or to the Assembly, as the case 
may be, held after the publication in the 
Gazette of India of that order and shall so 
apply in supersession of the provisions relat. 
ing to such representation and delimitation 
contained in the Represeniation of the People 
Act, 1950 and the Delimitation of Parlia. 
mentary and Assembly Constituencies Order, 
1966, and any final orders of the Bleo. 
tion Commission relating to the delimita« 
tion of parliamentary constituencies or, a8 
the case may be, of assembly constituencies of 
any Siste made in pursuance of the provisions 
of any other Acis. 


(5) Nothing in this section shall affect the 
representation in the House of the People or 
in the Legislative Assembly of a State until 
the dissolution of the House or of tha 
Assembly, as the case may be, existing on the 
date of publication in the Gazette of India of 
the final order or orders of the Commission 
relating to the delimitation of parliamentary 
constituencies or, as the case may be, of the 
assembly constituencies of that State and any 
bye-slection to fill any vacancy in such House 
or in any such Assembly shall ba heid on the 
basis of the provisions of the lawe and orders 
superseded by sub-section (4) as if the said 
provisions had not bsen superseded. 


11. Power to maintain delimitation orders 
up-to-date.— 

(1) The Election Commission may, from 
time to time, by notification in the Gazette 
of India and in the Official Gazette of the 
State concernsd,— 

(a) correct any printing mistake in any of 
the orders made by the Delimitation Com. 
mission under section 9 or any error arising 
therein from an inadvertent slip or omission; 
and 

(b) where the boundaries or name of any 
district or any territorial division mentioned 
in any of the said orders are or is altered, 
make such amendments as appear to it to be 
neceseary or expedient for bringing the orders 
up-to-date, so however that the boundaries or 
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areas or extent of any Constituency shall not 
be changed by any such notification. 


(2) Every notification under this section 
shall be laid, as soon as may be after it is 
issued, before the House of the People and 
the Legislative Assembly of the State con. 
cerned. 


mmnm AES 


THE STATE:FINANCIAL 
CORPORATIONS (AMEND- 
MENT) ACT, 1972 
{ACT No. 77 of 1972)* 
[30th December, 1972] 


An Act further to amend the State 
! Financial.Corporations Act, 1951. 


_ Be it enacted by Parliament in the Twenty. 
third Year of the Republic of India as 
follows :-~ 


1. Short title. 

.* This Act may be called the STATE FIN. 
ANCIAL CORPORATIONS (AMENDMENT) 
ACT, 1972. 


9, Amendment of section 2. 

In the State Financial Oorporations Act, 
1951 (hereinafter referred to as the principal 
Act), in section 2,— - 

(a) after clause (a), the following clause 
shall be inserted, namely :— 

‘(aa) ‘Development Bank” means the 
Industrial Development Bank of India esta- 
blished under the Industriel Development 
Bank of India Act, 1964’; 

(b) for clause (c), the following clause shall 
be substituted, namely :— 

'(c) “industrial concern” means any concern 
engaged or to be engaged in— 

(i) the manufacture, preservation or pro. 
cessing of goods: 

(ii) mining; 

(iii) the hotel industry; : 

(iv) the transport of passengers or goods by 
road or by water or by sir; ; 

(v) the generation or distribution of oleg- 
tricity or any other form of power; 

(vi) the maintenance, repair, tosing or 
servicing of machinery of any description or 
vehicles or vessels or motor boats or trailers 
or tractors; f 

(vii) assembling, repairing or packing any 
article with the aid of machinery or power; 

s (viii) the development of any contiguous 
area of land as an industrial estate; 

(id): fishing or providing shore facilities for 
fishing‘or maintenance thereof; or 

i f the President on 30-12. 
rl ose et ee anod in Gaz, of Indie; 80-12-1972, 
Pt. II-S. 1, Ext. p. 981, K 
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(x) providing special or technical knowledga 
or other services for the promotion of indus- 
trial growth. 


Explanation.—The expression “processing 
of goods” includes any art or process for pro- 
ducing, preparing or waking an article by 
subjecting any material to a manual, mecha. 
nical, chemical, electrical or any other like 
operation’:. 


3. Amendment of section 4. 


In section 4 of the principal Act, in sub. 
section (3),— 

(a) after clause (b), the following clause 
shall be inserted namely :— 

"(ba) the Development Bank”; 

(b) in clause (d), after the brackets and 
letter ‘'(b)”, the brackets and letters “(ba)” 
shall be inserted. l 


4. Insertion of new section 4A. 


After section 4 of the principal Act, the 
following section shall be insezted, namely :— 


"4A, Special class of shares,—(1) From 
out of the unissued capital of the Financial 
Corporation, as on the commencement of the 
State Financial Corporations (Amendment) 
Act, :1972,. such part, as the State Govern. 
ment may, in consultation with the Reserva 
Bank, specify from time to time, shall be 
allocated: for the issue of a special class of 
shares. ; g 

(2) The special class of shares so allocated 
under sub-section (1), shall be, — 

(a) divided into such number of shares of 
the seme face value.as the State Government 
may, in consultation with the Reserve Bank, 
determine; A 

(b) subscribed by the State Government 
and the Reserve Bank and they may do so in 
such proportion es may be agreed upon by 
and between them and tha Financial Corpora- 
tion shall make allotment of such shares 
accordingly. 

(3) The funds representing the capital sub. 
scribed as aforesaid shall be used only for 
puch purposes, in such manner and for render. 
ing assistance to such class or category of 
industrial concerns, as the Reserva Bank may, 
in consultation with and after obtaining tha 
advice of the State Government, specify in 
this behalf from time to time and nothing 
contained in gection 47 or section 48 shall 
apply thereto. . f 

(4) The rate of dividend declared on the 
speciel class of shares in’ respect of any ac 
‘counting year of a Financial Oorporation 
ehali not exceed the rate of dividend in reg- 
pect of its other shares. i 
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(5) Nothing containzd in sub.sections (2) to 
(5) of section 4, section 5, and sub-section (1) 


of gectioa 6, shall apply to the special class of 
shares,” 


5. Amendment of section 7. 


In section 7 of the principal Act, — 

(a) in sub-section (1), for the words “and 
with the approval of the Central Government,” 
the words “based on the advice of the Reserve 
Bank,” shall be substituted; 

(b) in sub-section (2), in clause (b),— 

(i) for the words “or against bonds and 
debentures issued by the Financial Corpora. 
tion and guaranteed by the State Govern. 
ment,” the words “or subject to the previous 
approval of the State Government, against 
bonds and debentures issued by the Financial 
Corporation” shall be substituted; 

(ii) after the words “date on which money 
is so borrowed,” the words "and every such 
bond and debenture shall be guaranteed by 
the State Government” shall be inserted; 

(iii) in the proviso, for the word “sixty,” 
the word “ninety” shall be substituted. 


6. Insertion of new section 7A. 


After section 7 of the principal Act, the 
following section shall be inserted, namely: — 


“TA, Power to transfer rights. — The 
rights and interests of the Financial Oor- 
poration (including any other rights inoi. 
dental thereto) in relation to any loan or 
advance granted or any amount recoverable 
by it, may be transferred by the Financial 
Corporation either in whole or in part by the 
execution or issue of any instrument or by 
transfer of any instrument by endorsement or 
in any other manner in which the rights and 
interests in relation to such loan or advance 
may be lawfully transferred, and the Finan. 
cial Corporation may, notwithstanding such 
transfer, act as the trustee for the transferee.” 


7. Amendment of section 10. 


In section 10 of the principal Act,— 

(a) for clause (c), the following slause shall 
be substituted namely :— 

“(a) one director nominated by the Dave. 
lopment Bank;” 

(b) in clause (f), after the words “in consul. 
tation with” the words “and after obtaining 
the advice of” shall be inserted, 


8. Amendment of section 11. 


In section 11 of the principal Act, in sub. 
section (3), for the words “for not more than 
two full consecutive terms,” the words ‘‘so, 
however, that no person elected as director 
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shall hold offica for a continuous period 
exceeding eight years” shali be substituied. 


9. Amendment of section 14. 


In section 14 of the principal Act, in sub- 
section (1), for the words “The managing 
director or any other director may resign his 
offices by giving notice thereof in writing to 
the State Government,” the words, brackets, 
letters and ‘figures. ‘The managing director 
may, by giving notice in writing to the 
State Government, and any director elected 
under clause (d) or clause (e) of section 10 
may, by giving notice in writing to the Obair- 
man of the Board, resign his office” shall be 
substituted. 4 : 


10. Amendment of section 17. 


In section 17 of the principal Act, in sub. 
section (1),— 

(i) to clause (a),.the following proviso shall 
be added, namely :— : 

“Provided that the Board may, if in its 
opinion it is necessary in the public interest 
po to do, permit the managing director to 
undertake, at the request of the Oantral Gov- 
ernment or the State Government or the 
Reserve Bank, such part.time honorary work 
as is not likely to interfere with hig duties ag 
managing director;” 

(ii) in clause (a), after the words "salary 
and allowances,” wherever thay ocour, the 
words “and be subject to other terms and 
conditions of service” shall be inserted. 


11. Amendment of section 18. 


In section 18 of the principal Act, in sub. 
section (1), in clause (a),— 


(i) for the words and figures “the Industrial 
Finance Corporation of India established 
under the Industrial Finance Corporation Act, 
1948,” the words “the Development Bank” 
shall be substituted; 

(ii) in the proviso, for the words “the In- 
dustrial Finance Corporation of India,” the 
words “the Development Bank” shall be sub. 
stituted. 


12. Amendment of section 19, 

In section 19 of the principal Act, 

(a) in sub-section (3A), for the words and 
figures “the Industrial Finance Oorporation 
of India established under the Industrial 
Finance Corporation Act, 1948,’ the words 
"the Development Bank” shall be substituted; 

(b) in sub-section (4), for the words and 
figures “the Industrial Finance Corporation 
established under the Industrial Finance Cor. 
poration Act, 1948,” the words “the Develop. 
mont Bank” shall be substituted. 


à 





38 [Act 77] . The State Financial Corporations (Amendment) Act, 1972 . 


13. Substitution of new section for sec- 
tion 22. 
For section 22 of the principal Act 
the following section shall be substituted, 
namely: -— 


"22, Offices and agencies.—The Finan. 
cial Corporation shall establish its head office 
and other offices and agencies at such places a3 
the Stats Government may, from time to 
time, specify and save as aforesaid, the Finan. 
cial Oorporation may establish additional 
offices or agencies in auch other placss within 
the State as it may consider necessary.” 


14. Amendment of section 23. 


‘To section 23 of the principal Act the 
following proviso shall be added, namely: 

“Provided that the State Government may, 
in consultation with and after obtaining the 
advice of the Reserve Bank, specify tha class 
or categories of posts in respect of which 
appointments may be made by the Board on 
such remuneration and other conditions of 
servica as the Board may determine, and no 
regulation made under this Act shall apply to 
such posts in respect of matters so determined 
by the Board.” 


15. Amendment of section 25. 

In section 25 of the principal Act,— 

(a) in sub-section (1),— 

(i) after clause {0), the following clause 
shall be inserted, namely :— 

(ca) transferring for consideration any 
instruments relating to loans and advances 
granted by it to industrial concerns:”; 

(ii) in clause (å), — 

(a) after the words ''the State Government”, 
the words “or the Development Bank” shall 
be inserted; 

(b) for the words “in the transaction of any 
business with an industrial concern in respect 
of loans or advances granted or debentures 
subscribed, by any one of them”. the words 
“in respect of any matter connected with, or 
arising out of, the grant of loans or advances 
to an industial concern, or subscription to 
debentures of an industrial concern” shall be 
substituted; 

(iii) after clause (d), the following clause 
shall be inserted, namely:— 

“(da) subscribing to the stocks, shares, 
bonds or debentures of an industrial concern 
from out of the funds representing the capital 
subscribed in accordance with the provision of 
section 44;”; 

(b) in sub.section (2), the words “or unless 
it is covered by a guarantee falling under any 
credit guarantee scheme framed by the Central 


A. LR. 


Government or such other Government or 
financial institution as the Oentral Govern. 
ment may notify in this behalf’ shall be 
inserted at the end; 


(o) in sub-section (3), for the word, brackets 
and letter “and (c)”, the brackets, letters and 
words (o) and (ca)’’ shall be substituted; 

(d) after sub-section (3), the following sub- 
sections shall be inserted, namely:— 

"(4) Nothing contained in this section shall 
entitle any Financial Corporation to hold 
shares in any company, whether as pledges 
mortgagee or absolute owner, of an amount 
exceeding thirty per cent. of the subscribed 
share capital of that company oz thirty per 
cent. of its own paid-up share capital and free 
reserves, whichever is less. 

(5) If, on the commencement of the State 
Financial Oorporations (Amendment) Ast, 
1972, any Financial Corporation is holding 
shares in excess of the limits spacifled in sub. 
section (4), the Corporation shall report the 
matter forthwith to the Reserve Bank and 
shall, within such period as the Reserve Bank 
may allow. so reduce its shara holdings as to 
conform ġo the provisions of that sub.gection”. 


16. Amendment of section 26. 

Section 26 of the principal Act shall be 
re-numbered as sub-section (1) thereof, and— 

(a) in sub-section (1) as so re-numbared,— 

(i) for the words, brackets and letters. “The 
Financial Oorporation shall not enter into any 
arrangements under clauses (a) and (g) of”, the 
words. brackets and figures ‘On and from the 
commencement of the State Financial Oor- 
porations (Amendment) Act, 1972, the Finan. 
cial Corporation shall not enter into any 
arrangements under clauses (a), (ca) or (g) of” 
shall be substituted; 

(ii) after the words “in respect of all such 
arrangements”, the words "together with the 
amount of the face value of the shares and 
stocks of that concern whether subscribed oz 
agreed to be subscribed and the outstanding 
lisbilities on account of under-writing agree- 
ments and the deferred payments guarantees” 
ghall be inserted; 

(iii) in clause (i), for the words “twenty 
lakhs of rupees in the case of a publica limited 
company”, the words “thirty lakha of rupees 
in the case of a company” shall bə substituted; 

(iv) in clause (ii), fox the worde “ten lakhs”, 
the words ‘ fifteen lakhs” shall be substituted; 

(b) after sub-section (1) as so re-numbered 
the following sub-section shall be ineerted, 
namely; - 

“(2) Nothing contained in sub-sestion (1) 
shall apply to any transaction entered into by 
a Financial Corporation with any industrial 
concern before the commencement of the Stats 
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Financial Corporations (Amendment) Act, 
1972, and in relation to every such transac- 
tion, section 26 of the principal Act shall 
@ontinue to apply as if the said section had 
not been amended by the first.mentioned Act.” 


17. Amendment of section 27. 


In section 27 of the principal Act, for sub- 
section (2), the following sub-sections shall be 
substituted, namely ;— 


“(2) Where any arrangement entered into 
by the Financial Corporation with an indus. 
trial concern provides for the appointment by 
tha Financial Corporation of one or more 
directors of such industrial concern, such pro. 
vision and any appointment of directors made 
in pursuance thereof shall be valid and effec. 
tive notwithstanding anything to the contrary 
ontained in the Companies Act, 1956, or in 
any other law for the time being in force or 
in the memorandum, articles of association or 
any other instrament relating to the industrial 
‘concern, and any provision regarding share 
qualification, age limit, number of director. 
ships, removal of office of directors and such 
like conditions contained in any such law or 
instrument aforesaid shall not apply to any 
director appointed by the Financial Corpora. 
tion in pursuance of the arrangement as 
aforesaid. 

(3) Any director appointed in pursuance of 
sub-section (2) shall— 

(a) hold office during the pleasure of the 
Financial Corporation and may be removed 
or substituted by any person by order in 
writing by the Financial Oorporation; 

(b) not incur any obligation or liability by 
reagon only of his being a director or for 
anything done or omitted to be done in good 
faith in the discharge of his duties as & 
director or anything in relation thereto; 

(a) not be liable to retirement by rotation 
and shall not be taken into account for com- 
puting the number of directors liable to such 
retirement.” 


18. Amendment of section 28. 


Section 28 of the principal Act shall be re. 
‘mumberad ag sub-section (1) thereof, and— 

(a) in sub-section (1) as so re-numbered,— 

(i) in clause (b), after the word ‘‘slauses’’, 
the bracketa and letters ‘(da)’ shall be in. 
gerted; 

(ii) after clause (o), the following clause 
shall ba inserted, namely: — 


"(d) grant any form of assistance to any 
industrial concern in respect of which the 
aggregate of the paid-up share capital and free 
eserves exceeds one crore of rupses.”: 
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(b) after sub-section (1) as go re-numbered, 
the following sub-sections shall be inserted 
namely:— 

‘(2) The Financial Corporation shall not 
enter into any kind of business with any 
industrial concern, of which any of the dires. 
tors of the Finansial Corporation is a pro. 
prictor, partner, director, manager, agent, 
employes or guarantor, or in which one or 
more directors of the Financiel Corporation 
together hold substantial interest : 

Provided that this section shall not apply 
to any indusrial concern if any diractor of 
the Financial Corporation — 

(i) is nominated as a director of the Board 
of such concern by the Government or a Gov. 
ernment company as defined in section 617 
of the Companies Act, 1956,'or by a corpora. 
tion established by or under any other law; or 

(ii) is elected on the Board of such con. 
cern by virtue of shares held in the concern 
by Government or a Government company as 
defined in section 617 of the Companies Ast, 
1956, or by a corporation established by or 
ander any other law, by reason only of such 
nomination or election, a8 the case may be. 

Explanation. — “Substantial interest” in 
relation to an industrial concern means the 
beneficial interest held by one or more of the 
directors of the Financial Corporation or by 
any relative [as defined in clause (41) of ses. 
tion 2 of the Oompanies Act, 1956] of such 
dircetor whether singly or taken together, in 
the shares of the industrial concern, the aggre. 
gate amount paid-up on which either exceeds 
five lakhs of rupees or five per cent. of tha 
paid.up share capital of the industrial con. 
cern, whichever is less, 

(3) The provisions of sub-section (2)— 

(i) shall not apply to any transaction relat. 
ing to the business entered into prior to the 
commencement of the State Financial Corpo. 
rations (Amendment) Act, 1972, and all such 
business and any transaction in relation 
thereto may be implemented or continued ag 
if that Act had not come into force; 

(ii) shall apply only so long as the condi. 
tions precedent to such disability as set out in 
the sub.section continus.’ 


19. Amendment of section 29. 

In section 29 of the principal Act,— 

(a) in sub-section (1),— 

(i) after the words ‘‘of any loan or advance 
or any instalment thereof’, the words “or in 
meeting its obligations in relation to any 
guarantee given by the Corporation” shall ba 

inserted; 

(ii) for the words "right to take over the 
management of the industrial concern”, the 
words "right to take over the management og 
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possession or both of the industrial concern” 
shall be substituted; 

(b) in sub-section (4),— 

(i) for the words “Where the management 
of an industrial concern is taken over by the 
Financial Corporation or any property is 
transferred: and realised by it”, the words 
"Where any action has been taken against an 
industrial-concern” shall be substituted; 

(ii) for ‘the words "as incidental to such 
management, or transfer and realisation’, the 
words ‘'ag.incidental thereto” shall be substi. 
buted; 

(iii) after the words “which is received by 
it”, the words “from such management, or 
transfer and realigation’’ shall be omitted; 


(a) in sub-edotion (5), for the words "Where 
the Financial: Corporation takes over the 
management of an industrial concern”, tha 
words “Where the Financial Corporation has 
takon any action against an industrial con- 
Gern” shall be substituted. 


20. Amendment of section 31. 


In section 31 of the principal Act, in sub. 
section (1), after the words “any default in 
repayment of any loan or advance or any 
instalment thereof”, the words “or in meeting 
its obligations in relation to any guarantee 
given by the Corporation” shall be inserted. 


21. Amendment of section 32. 

In section 32 of the principal Act,— 

(a) in sub-section (11), in clause (b), the 
words "or by any Judge of the principal 
court of civil jurisdiction” shall be inserted 
at the end; 

(b) after sub-section (11) as so amended, 
the following sub-section shall be inserted, 
namely: zs 

“(12) For the removal of doubts it is here. 
by declared that any court competent to grant 
an ad interim injunction under this section 
shall also have the power to appoint a Recei. 
ver and to exercise all the other powers inci- 
denial thereto.”’. 


22, Amendment of section 33. 


In section 33 of the principal Act in sub. 
section (2), after the words, brackets and 
figures “the State Bank of India (Subsidiary 
Banks) Act, 1959”, the words, figures and 
brackets “or in any of the banks specified in 
‘solumn 2of the First Schedule to ihe Banking 
Oompanies (Acquisition and Transfer of Under. 
takings) Act, 1970” shall be inserted. 


23. Amendment of section 35. 


In section 35 of the principal Act, sub. 
„Section (3) shall be omitted. 
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24. Amendment of section 35A. 


In section 35A of the principal Act,— 

(a) for the words '‘the State Government 
and Reserve Bank”, wherever they occur, the 
words “the State Government, the Reserve 
Bank and the Development Bank” shall be 
substituted; 

(b) in the proviso to sub-section (1), for 
the word “ten”, the word “twenty-five” skalt 
be substituted. 


25. Amendment of section 37. 

In section 37 of the principal Act, for sub. 
section (1) and the proviso thereto, the fole 
lowing sub-section shall be substituted 
nemely:— 

"(1) The affairs of the Financial Corpers. 
tion shall be audited by auditors duly quali. 
fied to act as auditors of companies under 
sub-section (1) of section 226 of the Oompa. 
nies Act, 1956, who shall be appointed by the 
State Government in consultation with the 
Comptroller snd Auditor-General of India 
and the Financial Corporation shall pay te 
the auditors so appointed such remuneration 
ag the State Government may fix.” 


26. Amendment of section 39, 

Tn section 39 of the principal Act, in sub. 
section (1), after the words "in consultation 
with”, the words “, and after obtaining the 
advice of,” shall be inserted. 


27. Amendment of section 46A. 


In section 46A of the principal Act,— 

(e) in sub-section (1),— 

(i) for the words "and any other State”, 
the words "and one or more other States no} 
served in whole or in part by a Finansial 
Corporation” shail be substituted; 

(ii) for the words “should serve its needs”, 
the words “should serve the needs of thoge 
States or of any area therein” shall be substi. 
tuted; 

(iii) after the words "serve the needs of 
those States”, the words “or, as the case may 
be, of the area therein” shall be inserted; 

(iv) the words “and any Financial Corpo. 
ration or any State may enter into separate 
or sucessivas agreements as aforesaid with one 
another or with other Financlal Corporations 
of States and in relation to different areas of 
the States” shall be inserted at the end; 

(b) after sub-section (1), the following sub- 
section shall be inserfed namely:— 

(1A) Any agreement entered into under 
sub-section (1) may be modified or rescinded 
by mutual agreement between the parties 
thereto and every such mutual agreement 
shall also provide for the apportionment of 
aesets and liabilities.”. 
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28. Amendment of section 48. 

„In section 48 of the principal Act, for sub. 
section (3), the following sub.section shall be, 
and shall be deemed always to have been, 
substituted, aamely:— 

"(3) AH regulations made under this section 
shall be published in the Official Gazette and 
any such regulation shall have effect from such 
earlier or Iater date as may be specified in the 
regulations.” 


THE RICHARDSON AND CRUDDAS 
LIMITED (ACQUISITION AND 
TRANSFER OF UNDERTAKING) 
ACT, 1972 


(Act No. 78 of 1972)* 


PART I 
AcQUISITION AND TRANSFER OF THE 
UNDERTAKING oF RICHARDSON 
AND ORUDDass LIMITED 
Chapter I — Preliminary. 
1. Short title, 
2. Definitions, 
Chapter II — Acquisition of the 
Undertaking of thè Richardson 
and Oruddas Limited. 


3. Undertaking of the old company to vest 
in the Central Government. 


4, General effect of vesting, 


5. Duty to deliver possession of pro. 
perty acquired and documents relating 
thereto. 


6. Duty to furnish particulars. 
_ % Transfer of employees of the old com. 
; pany. 
8. Payment of amount. 
Chapter III — Management and 


Administration of the 
New Company. 


9. Formation and registration of a new 
Gompany. 


Chapter IV—Management of the 
Old Company. 


10. Management of the old Company. 
11. Custodian to be public servant. 


12, Vacation of office by directors, etc, of the 
old Company. 


PART II 


RECTIFICATION OF THE REGISTER OF 
MEMBERS oF THR OLD Company 


Chapter I—Constitution of 
a Tribunal. 


13. Constitution of a Tribunal. 
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Chapter TI— Powers and Duties 

of the Tribunali 

14. Tribunal to call upon persons to meake- 
claims. 

15. Determination of genuine shares. 

16. No compensation for cancellatioa of 
spurious shares. 

17. Power of Tribunal to entertain and dis. 
pose of claims for reimbursement. 

18. Suits and legal proceedings not te be- 
commenced or proceeded with. 

19. Decision of the Tribunal to be final. 

Chapter ITI—Duty of Custodian to 
reconstruct register of Members 
of the old Company. 

20. Custodian to reconstruct register of Mom.. 
bers of the old Company, 

21. Custodian to issue fresh 
ficates. 

22. No annual general meetizg of the old 
Company jo be held before the re. 
cones of the register of mom. 

erg. 


23. Oustodian to file accounts until recon. 
struction of the register of members of 
the old Company. 


PART III 
OFFENOES AND THEIR TRIAL 
24, Penalties. 
25, Offences by companies. 
26. Offences to be triable by a Magisbrate of 
the first class and not to be com. 


poundable, 
PART IV 


MISCELLANEOUS. 
27, Protection of action taken in good faith, 


28. Contracts eto. in bad faith may be 
cancelled or varied. 


29, Power to terminate contract of employ- 
ment, 


30. Power to remove difficulty. 
31. Power to make rules. 


THE RICHARDSON AND CRUDDAS. 
LIMITED (ACQUISITION AND 
TRANSFER OF UNDER- 
TAKING) ACT, 1972 
[ACT No. 78 of 1972]* 

[30th December, 1972] 
An Act to provide for ‘the acquisition 
and transfer of the undertaking of the. 


share serti- 





[*] Received the assent of the President on 30-12- 
1972. Act published in Gaz, of India; 30-12-1972, 
Pt. II-S. 1, Ext. p. 991. 
For Statement of Objects and Reasong see Gaz. of 
India; 19-12-1972, Pt. II-S. 2, Ext. p. 1815. 
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Richardson and Cruddas Limited for 
the reconstruction of the register of 
its members and for matters connected 
therewith or incidental thereto. 
Whereas the Richardson and Ornddas 

‘Limited, a company formed and registered 

under the Indian Companies Act, 1913, is 

«engaged in the production of goods needed by 

the defence establishments, railways, steel 

plants and power projects; 

And whereas the mismanagement of the 
said company by its erstwhile managing 
vagents and Board of Direstors had seriously 
affected the production and supply of goods 
by the said company ; 

And whereas it is not possible for the said 
-company to provide for its proper manage. 
ment by a duly constituted Board of Directors 
in view cf the existence of a large number of 
duplicate shares in the capital of the said 
<@OMpany; 

And whereas for ensuring, in the interests 
-of the community, the continuity of produc. 
tion and supply of goods by the said sompayy, 
“it is expedient in the public interest to acquire 
‘the undertaking of the seid company; 

Be it enacted by Parliament in the Twenty- 
third Year of the Republic of India as 


follows :— 
PART I 


ACQUISITION AND TRANSFER OF THE 
UNDERTAKING OF RicHARDSON 
AND CRUDDAS LIMITED 


OHAPTER I. 
PRELIMINARY 

1. This Act may be called THE RICHARD. 
SON AND CRUDDAS LIMITED (ACQUISI. 
TION AND TRANSFER OF UNDERTAKING) 
‘ACT, 1972. 

‘9, Definitions. 

(1) In this Act, unless the context otherwise 
mequires.— 

(a) “appointed day” means such date as the 
Central Government may, by notification, 
appoint; 

(b) “Custodian” means the person who is 
vappointed, under section 10, as the Custodian 

of the old company; 

(a) “Nationalised Bank” means a corres. 
ponding new bank as defined in the Banking 
Companies (Acquisition and Transfer of Under. 
takings) Act, 1970; 

(d) “new company” means the Government 
wompeny, formed and registered under the 
Oompanies Act, 1956, in pursuance of the 
‘provisions of section 9; 

(e) “notification” means a notification 
-published in the Official Gazette; 

(f) “old company” means the Richardson 
sand Oruddas Limited, a company formed and 
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registered under the Indian Corapanies Act, 
1913 and having its registered office in tha 
State of West Bengal; 

(g) “prescribed” means prescribed by rules 
made under this Act; 

(h) “scheduled bank "has tho meaning si. 
signed to it in the Reserva Bank of India Act, 
1934, and includes a Nationalised Bank; 

(i) “share” means a share in the capital of 
the old company; 

(ij) “Tribunal” means the Tribunal consti- 
tuted under section 13. 

(2) Words and expressions used herein and 
not defined but defined in the Companies Act, 
1956, have, save as otherwise expressly pro. 
vided in this Act, the meanings respectively 
assigned to them in that Act. 


CHAPTER H. 


ÅOQUISITION OF THE UNDERTAKING OF THE 
RICHARDSON AND ORUDDAS LIMITED 
3. Undertaking of the old company to 
vest in the Central Government. 

On the appointed day, the undertaking of 
the old company shall stand transferred to, 
end vest in, the Central Government, and 
that Government shall, immediately there. 
after, provide, by notification, for the transfer 
to, and vesting in, of such undertaking in the 
new company. 


4, General effect of vesting. 


(1) The undertaking of the old company 
shall be deemed to include all assets, rights, 
powers, authorities and privileges and all pro. 
perty, movable and immovable, cash balances, 
reserve funds, investments and all other rights 
and interests in, or arising out of, such pro. 
perty as were immediately before the appoint. 
ed day in the ownership, possession, power or 
control of the old company in relation to the 
undertaking, whether within or withouh 
India, and all books of account, registers 
(other than register of members and docu. 
ments relating thereto), records and all other 
documents of whatever nature relating thereto 
and shall also be deemed to include all bor. 
rowings, liabilities and obligations of whatever 
kind then subsisting of the old company in 
relation to the undertaking. 


(2) Unless otherwise expressly provided by 
this Act, all contracts, deeds, bonds, agrae. 
raents, powers of attarnoy, grants of legal 
representation and other instruments of what- 
ever nature subsisting or having effect im. 
mediately before the appointad day which 
relate to the undertaking of the old company, 
shall be of as full forca and effect in favour 
of the Central Government, and on the trans. 
fer of such undertaking to the new company; 
of such new company and may be enforced ox 
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acted upon as fully and effectively as if they 
had related to the Central Government or the 
mew Gompay, as the case may be. 

(3) (a) If, on the appointed day, a proceed. 
ing instituted by the old company in relation 
to the undertaking referred to in section 3 ig 
ending, such proceeding may, as from that 
‘day, be continued by the Central Government 
‘or, on the transfer of the undertaking to the 
mew company, by the naw company. 

(b) If, on the appointed day, any cause of 
action is existing against the old company in 
relation to the undertaking referred to in 
section 3, such cause of action may, as from 
‘that day, be enforced against the Oentral 
Government or, on the transfer of the under- 
taking fo the new company. against the new 
gompany. 

(c) Save as otherwise provided in clauses (a) 
and (b), no suit, proceeding or cause of action 
‘by or against the old company shall be conti. 
nued or enforced by or against the Central 
Government or the new company. 

5. Duty to deliver possession of property 
acquired and documents relating 
thereto. 


(1) Where any property has vested in the 
Ocntral Government under section 3, every 
person in whose possession or custody or 
under whose control the property may bs, 
‘hall deliver the property to the Central 
Government forthwith. 

(2) Any person who, on the appointed day, 
has in his possession or under his control any 
books, doouments or other papers relating to 
the undertaking which hes vested in the 
Qentral Government under this Act and 
which belong to the old company, or, would 
have so belonged if the undertaking of the 
old company had not vested in the Central 
‘Government, shall be liable to account for 
the said books, doouments or other papers to 
the Central Government and, on the transfer 
‘of such undertaking to the new company, to 
that company, and shall deliver them up to 
‘thea Central Government or the new company, 
29 the case may be, or to such other person as 
the Central Government or the new company 
may specify in this: behalf. 

(3) The Central Government may take, or 
cause to be taken, all necessary steps for 
seguring possession of all properties which 
have acre in that Government under gec- 
tion 3. 


‘6. Duty to furnish particulars, 

(1) The old company shall, within such 
period as the Central Government may allow 
in this behalf, furnish to that Government, 
and the new company, a complete inventory 
of all the properties and assets (including 
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particulars of investments) of the old company 
on the appointed day, all liabilities and obli- 
gations of the old company subsisting on that 
day and also all agreements entered into by 
the old company and in force on that day 
including agreements, whether express or 
implied, relating to leave, pension, gratuity 
and other terms of service of any officer or 
other employes of the old company under 
which, by virtue of this Act, the Central 
Government has, or will have, or may have 
the liabilities and, for this purpose, the Cen. 
tral Government and the new company shall 
afford the old company all reasonable facili. 
ties. 

(2) The old company shall, if required by 
the Central Government or new company s0 
to do, furnish such returns or information re. 
lating to the undertaking referred to in sec« 
tion 3, or any person employed by the old 
company for the purpose of such undertaking, 
as may be specified in such requisition. 


7. Transfer of employees of the old com- 
pany. 


(1) Every officer or other empioyee of the 
old company (except a director or any mana. 
gerial personnel specified in gestion 197A of 
the Companies Act, 1956, or any other person 
entitled to manage the whole or a substantial 
part of the business of the old company under 
a special agreement with that company, in the 
employment of the old company immediately 
before the appointed day shall in so far aa 
such officer or other employee in connection 
with the affairs of the undertaking of the old 
company, become, as from the appointed day, 
an officer or other employee, as the case may 
be, of the Central Goverment and, on the 
transfer of such undertaking to the new com. 
pany, of that company, and shall hold hig 
office on the same terms and conditions and 
with the same rights to pension, gratuity and 
other matters as would have been admissible 
to him if the undertaking of the old company 
had not been transferred to and vested in the 
Oentral Government or the new company, 
and continue to do so unless and until his 
employment in the Central Government or 
the new company is duly terminated or until 
the remuneration, terms or conditions of ser- 
vige are duly altered by the Central Govern. 
ment or the new company, as the case may 
be: 

Provided that if the alteration so made is 
not acceptable to any officer ox other emplo. 
yee, his employment shall be terminated on 
payment to him by the Central Government 
or the new company, as the caso may be, of 
an amount equivalent to three months’ remu 
neration in the case of permanent employeag 
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and one month’s remuneration in the case of 
other employees: 

Provided further that nothing contained in 
this sub-section shall apply to any officer or 
other employee who has, by notice in writing 
given to the Central Government or the new 
company, within thirty days next following 
the appointed day, intimated his intention of 
not becoming an officer or other employee of 
the Central Government or the new company, 
as the case may be. 

(2) For tha persons, who, immediately be- 
fore the appointed day, were the trustees for 
any pension, provident fund, gratuity or other 
like fund constituted for the officers or other 
employees of the old company, there shall be 
substituted as trustees such persons as the 
Oentral Government or the new company may, 
by gonoral or special order, specify. 


(3) Notwithstanding anything contained in 
the Industriel Disputes Act, 1947, or ia any 
other law for the time being in force, the 
transfer of the services of any officer ox other 
employee from the old company to the Cen. 
tral Government or the new company shall 
not entitle such officer or other employee to 
any compensation under that Act ox other 
Jaw, and no such claim shall be entertained 
by any court, tribunal or other authority. 


8. Payment of amount. 


(1) For the transfer, under section 3, of the 
undertaking of the old company to the Cen. 
tral Government, there shall be paid by the 
Central Government to the Custodian an 
amount of rupees thirty lakhs. 

(2) The Custodian shall open an account in 
the name of the old company in any scheduled 
bank and credit the said amount to the said 
account and hold the said amount in trust for 
and on behalf of the old company. 


CHAPTER III 
MANAGEMENT AND ADMINISTRATION OF 
THE NEW COMPANY 
9. Formation and registration of a new 
company. 

For the efficient management and adminis- 
tration of the undertaking which will vest in 
the Central Government under section 3, 
there shall be formed and registered, before 
the appointed day, a Government company, 
with the name “Richardson and Oruddas 
(1972) Limited,” in accordance with the pro. 
visions of the Companies Act, 1956. 

CHAPTER IV 
MANAGEMENT OF THE OLD COMPANY 
10. Management of the old company. 

(1) The affairs of the old company ehall be 
managed by s Custodian to be appointed by 
the Central Government in this behalf; 
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Provided that the Central Government 
may, if the Custodian declizes ta become, or 
to continue to function as, the Custodian er 
if it is of opinion that it is necessary in the 
interests of the old company so to do, appoint 
any other person as the Custodian of the old 
company. 


(2) The Oustedian appointed under sub- 
section (i) shall receive, from the funds of the 
old company, such emoluments as the Oon- 
tral Government may specify in this behalf. 

(8) The Oustodian shall hold office during 
the pleasure of the Central Government. 


11. Custodian to be public servant. 


The Onstodian shall be a public servant 
within the meaning of gection 21 of the Indian 
Penal Code. 


12. Vacation of office by directors, etc., 
of the old company. 


(1) On the appointment of a Custodian, 
avery person holding office, immediately 
before such appointment, as director or mans. 
ger of the old company shall, notwithstand. 
ing anything contained in any other law for 
the time being in force or in any decree or 
order of any court or tribunal, vacate such 
office. 


(2) The Custodian shall recsive the sum 
referred to in section 8 and shall deal with 
the said sum for meeting any liability whisk 
is incurred by the old company after the 
appointed day. and the balance, if any, left 
after meeting the said liability, in accordance 
with the wishes of the members of the cld 
company, expressed in a general meeting con. 
vened by the Custodian, and the provisions of 
the Companies Act, 1956, shall, so far as may 
be, apply to such meeting. 


(3) The Custodian may, if the members of 
the old company so desire, distribute the. 
balance referred to in sub-section (2) amongst 
such members in accordance vith their rights 
and interests and thereafter apply to the 
Court for the winding up of the old company 
by the Court. 


PART II 


REOTIFIOATION OF THE REGISTER OF MEMBERS 
OF THE OLD OOMPANY 


CHAPTER I 
CONSTITUTION OF A TRIBUNAL 


13. Constitution of a Tribunal. 

(1) For the purpose of rectification of the 
register of members of the old company, the 
Central Government shall, by notification, 
constituie a Tribunal consisting of one person 
who is or hag been a Judge of a High Court, 


AMIS 


(2) If, for any reason, a vacancy (other 
¢han æ temporary absence) occurs in the office 
of the presiding officer of she Tribunal, the 
Central Government shall appoint another 
person in accordance with the provisions of 
this section, to fill the vacancy and the pro- 
seedings may be continued before the Tribunal 
from the stage ai which the vacancy is filled. 


(3) The Ceniral Government shall make 
available to the Tribunal such staff as may be 


smecessary for the dissharge of its functions 


ander this Act. 


(4) All expenses incurred in connection 
with the Tribunal shall be defrayed out of 
the Consolidated Fund of Indis. 


(5) The Tribunal shall have power to regu. 
fate its own procedure in all matters arising 
out of the discharge of its functiona including 
the place or places at which it shall hold its 
Sittings : 

Provided that the Tribunal shall, as far as 
practicable, follow the procedure leid down in 
the Code of Civil Procedure, 1908, for the 
‘investigation of claims and the decision of the 
Tribunal shall be final. 


(6) The Tribunal shell, for the purpose of 
making an inquiry under this Act, have the 
Game powers as are vested in a civil court 
under the Code of Oivil Procedure, 1908, 
while trying a suit, in respect of the following 
matters, namely: — 

(a) the summoning and enforcing the atten- 
dance of any witness and examining him on 
oath, 

(b) the discovery and production of any 
document or other material producible ag 
evidence, 


(c) the reception of evidence on affidavits, 

(d) the requisitioning of any public record 
from any court ox office, 

(e) issue of any commission for the exa- 
‘mination of witnesses. 

(7) Any proceeding before the Tribunal 
ahell be deemed to bea judicial proceeding 
within the meaning of section 193 of the 
Indian Penal Oode, and the Tribunal shall be 
deemed to be a civil court for the purpose 
of section 195 and Ohapter XXXV of the 
Code of Oriminal Procedure, 1898, 


CHAPTER II. : 

POWERS AND DUTIES OF THE TRIBUNAL 
14. Tribunal to call upon persons to 

make claims. 

(1) The Tribunal shail, by notification and 
Jn such other manner as may be prescribed, 
aall upon every person, who claims to have 
any interest in any share. to prefer his claim 
within thirty days from such date ag me be 
apocified in the notification. 
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(2) Every person claiming an interest in any 
share shall make his claim before the Tribunal 
in such form as may be prescribed, stating 
therein ths rights claimed by him in the share 
and the manner in which, and the date on 
which, such right was acquired by him. 


(3) The Tribunal may, if if is satisiied that 
any Claimant had sufficient cause for not pre. 
ferring the claim within thirty days from the 
date specified in the notification, admi§ such 
claim within a further pariod of thirty days. 


15. Determination of genuine shares. 


The Tribunal shall, after faking such evi. 
dence a3 may be adduced before it and after 
making such inquiry as it may think fit and 
after hearing such persons as may desire to 
be heard, determine which of the documents 
purporting to be shares represent, in reality, 
a contribution to the capital of tha old com. 
pany, and on such determination, all other 
documents purporting to be shares shail stand 
declared to be spurious and shall stand can. 
celled, 


16. No compensation for cancellation of 
spurious shares. 


(1) No holder of a document purporting to 
be a share snail be entitled to claim either 
from tha Central Government or from the 
old or new company any damages for the 
cancellation of such document by virtue of 
the provisions of section 15. 

(2) Subject to the provisions of sub-sec. 
tion (1), every person who had acquired a 
document, purporting to be a share, bons fide 
for value without notice of the fact that it 
did not represent any contribution to the 
capital of the old company, shall be entitled 
to claim reimbursement from the person 
from whom such document was acquired by 
him, and, the period of limitation for any 
action for such reimbursement shall be 
deemed to commence on the dateon which 
the document held by him as a share stands 
cancelled under section 15, 

17. Power of Tribunal to entertain and 
dispose of claims for reimbursement. 

(1) The Tribunal shail have jurisdiction to 
entertain and dispose of ay claim for reim- 
bursement referred to in sub-section (2) of 
section 16. 

(2) Hivery such claim shall be made before 


_ the Tribunal within thirty days from the data 


on which the document purporting to be a 
share stands cancelled undez section 15. 

18, Suits and legal proceedings, not to be 
commenced or proceeded with. 

(1) On and from the dete on which the 

Tribunal is constituted, mo sult or other legal 
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- proceeding shall be commenced, or if pending 
at the date of suck constitution, shall be pro- 
ceeded with, against. the old company except 
with the leave of the Tribunal and subject to 
such terms as the Tribunal may impose. 

(2) Save as otherwise provided in this Act, 
the Tribunal shal! have, and no couré or other 
tribunal shall have, jurisdiction $o entertain 
or diaposea of — 

(a) any suit or proceeding by, or on behalf 
of, or against, the old company; 

(b) any claim made by, or on behalf of, or 
against, the old company; 

(c) any question of priorities and any other 

` question whatsoever, whether of law or of 
fact, which msy relate to, or arise in relation 
to, the genuineness or otherwise of, any share 
oz in relation to any righta or obligations 
under such share, 
whether such suit or proceeding has been ins. 

` tituted, ox is instituted, or such claim or ques. 
tion has arisen or arises before or atier the 
constitution of the Tribunal. 

(3) If, on the appointed day, any suit, ap. 
peal or other proceeding of whatever nature 
by or against the old company in relation to 
any business of that company is pending in 
guy court, such suit, appeal or other procesd- 
ing shall, notwithstanding anything contained 
in any other law for the time being in force 
or in any contract, stand transferred to, and 
shall be disposed of by, the Tribunal . and 
thereupon no otber courtor tribunal shali 
have jurisdiction to try such sult, appeal or 
proceeding, ; 

Explanation. — A suit or other proceeding 
relating to the title to,or claim inor in 
relation to, any share or any document pur- 
porting to be a share shall be deemed to be a 
puit or other proceeding relating to the busi- 
ness of the old company. 

(4) Nothing in sub-section (1) or sub.seo. 
tion (3) shall apply to any petition or appeal 
arising out of any petition made under 
article 32, article 226 or article 227 of the 
Constitution. 


19. Decision of the Tribunal to be final.. 


Every decision, under this Act, of the Tri- 
bunal shall be final and shell not be called in 
question in any court except by way of a 
petition under article 32 or article 226 of the 
Constitution. 

CHAPTER III 


Dury or Costop1aN TO RECONSTRUCT 
REGISTER OF MEMBERS OF THE OLD COMPANY 


20. Custodian to reconstruct register of 
members of the old company. 


(1) The Custodian shall reconstruct the re. 
gister of membarsof the old company and shall 
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include therein the names of the holders of 
the shares which have been declared by the 
Tribunal ag representing, in reality, a contri. 
bution to the capital of the old company and 
strike off from the register of members of the 
old company the names of the holders of the 
documents purporting to be shares which 
stand, by reason of the determination made 
by the Tribunal under section 15, cancelled. 


(2) On and from the date of reconstruction 
of the register of members of the old com. 
pany 

(a) the register, as so reconstructed shall be 
deemed to ba the register of members of the 
old company, and 


(b) all registers of members maintained by 
the old company, immediately before the saié 
date, shall stand cancelled. 


21. Custodian to issue fresh share certifi- 
cates. 


(1) The Custodian shall issue, in such form: 
as may be prescribed, fresh share certificates 
in relation to the shares which have been de. 
clared by the Tribunal as representing, in res. 
lity, a contribution to the capital of the old 
company. 


(2) All share certificates issued by the old. 
company before the date of the determination. 
made by the Tribunal shall on and from such 
determination, stand cancelled. 


22. No annual general meeting of the old. 
company to be held before the re- 
construction of the register of mem- 
bers. 


(1) Notwithstanding anything contained im 
the Companies Act, 1956, or any other law 
for the time being in force, no annual or other- 
general meeting of the old company shall be- 
held until the reconstruction of the register of 
members of the old company has been com- 
plated in accordance with the provisions of 
this Act. 

(2) No resolution purported to have been: 
passed at any meeting of the members of the. 
old company shall, until the reconstruction of 
its register of members, have effect. 


93. Custodian to file accounts until re- 
construction of the register of meme- 
bers of the old company. 


(1) Untii the register of members of the old. 
company is finally reconstrucied the Custodian 
shall file every year with the Registrar, the- 


annual accounts of the old company. 


(2) The provisions of the Companies Acts. 
1956, shall, as far as may be apply to the 
annual accounts referred to in eub.gection (1).. 
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PART III 
OFFENCES AND THEIR TRIAL 


24. Penalties. 


(i) Any person who, — 

(a) having in his possession, custody ox con- 
trol any property forming part of the under- 
taking which has vested in the Central 
Government under section 3, wrongfully 
withholds such property from the Central 
Government or new company, or 

(b) wrongfuliy obtaina possession of any 
property forming part of such undertaking or 

(o) being required by sub.section (2) of geo. 
tion 5 go to do, wilfully withholds or fails to 
furnish to the Central Government, new com. 
pany or any other person Specified by that 
Government or the new company, any docu. 
ment which may be in his possession, custody 
or control, or 

(a) wilfully fails to furnish an inventory 23 
required by section 6. or furnishes an inven- 
tory containing any particulars which are in. 
correct or false in material particulars. and 
which he either knows or believes to be false 
or does not believe to be true, or 

(e) being required by the Central Govern. 
ment or the new company in writing so to do, 
fails to furnish any return, statement or other 
information relating to the undertaking of the 
old company which has vested in the Central 
Government under section 3, or 

(f) makes s false or frivolous claim before 
the Tribunal with regard to the ownership of, 
or any right in, any share, or 

(g) fails to comply with any order or direc. 
tion made under this Act, 
shall be punishable with imprisonment for a 
term which may extend to three years, or with 
fine which may extend fo ten thousand rupees; 
or with both: 

Provided that the court trying amy offence 
under clause (a), clause (b) or clause (o) of this 
sub.section may, at the time of convicting the 
accused person, order him to deliver up or re- 
fund, within a period to be fixed by the court, 
any property or money wrongfully withheld 
or wrongfully obtained or any document wil. 
fully withheld or not furnished. 

(2) No court shall take cognizance of an 
offence punishable under this zection except 
with the previous sanction of the Central 
Government or an officer authorised by that 
Government in this behalf, 


25. Offences by companies. 

(1) Where an offence under this Act has 
been committed by ® company, every person 
who atthe time the offence was committed 
wad in charge of, and was responsible to, the 
sompany for the conduct of the bussiness of 
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the company as well as the company, shall be 
deemed to be guilty-. of the -offence and shall. 
be liable to be proceeded against and punished 
accordingly ; l 

Provided that nothing contained in this sub. 
section shail render any such person liable to 
punishment if he proves that the offence was- 
commified without his knowledge or that he- 
had exercised all due diligence to prevent the- 
Gommigsion of such offence. 


(2) Notwithstanding anything contained in- 
sub-section (1) where any offence under this 
Act has been committed by a company and it 
is proved that the offence was committed with 
the consent or connivance of, or is attributable: 
to, any neglect on the part of; any director 
manager, secretary or other officer of the com. 
pany, such director, manager, secretary or 
other officer shall be deemed to be guilty of 
that offence and shali be liable to be proceeded 
against and punished accordingly: 

Explanation. — For the purposes of thie- 
section,— 

(a) company” means any body corporate- 
and includes @ firm or other association of: 
individuals; and 

(b) “director” in relation to a firm, means 
a partner in the firm, 


26. Offences to be triable by a Magistrate: 
of the first class and not to be come. 
poundable. 

Notwithstanding anything contained in the- 

Oode of Oriminal Procedure, 1898, 

(a) every offence against this Act shall be: 
triable by a Magistrate of the first olass, and 
(b) no offence agains} this Act shall be com.. 
poundable. 
PART IV 


MISCELLANEOUS 


27. Protection of action taken in good: 
faith. 


(1) No suit, prosecution or other legal pro. 
ceeding shall lie against the Custodian in. 
respect of anything which is in good faith. 
done or intended to be done under this Act. 

(2) No suit or other legal proceeding shall 
lio against the Central Government or the 
Custodian or the new company for any damage 
caused or likely to be caused by anything 
which is in good faith done oz intended to be 
done under this Act 


28. Contracts, etc, in bad faith may be 
cancelled or varied. 


(1) If the Central Government is catiafied, 
after such inquiry as it thinks ft, that any 
contract or agreement entered into at any 
time within twelve months immediately pre.. 


sp 
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ceding the appointed day, between the old 
‘company and any other person hag been en. 
tered into in bad faith and is detrimental to 
the interests of the old company or of the 
mew company; if may make en order can- 
gelling or varying (either unconditionally ox 
subject to such conditions as if may think fit 
4o impose) the contract or agreement and 
thereafter the contract or agreement shali 
have effect accordingly: 

Provided that no contract or agreement 
ahall be cancelled or varied except after giv- 
ing to the parties to the contract or agreement 
a reasonable opportunity of being heard. 

(2) Any person aggrieved by an order made 
under sub.section (1) may make an applica- 
tion to the Tribunal for the variation or 
weversal of such order and thereupon the 
Tribunal may confirm, modify or reverse such 
order. 


29. Power to terminate contract of em- 
ployment. 

Tf the Custodian is of opinion that any con. 
Arao of employment entered into by or on 
behali of the old company at any time before 
` the appointed day is unduly onerous, he may, 
‘by giving to the employes one month’s notice 
4n writing or the salary or wages for one 
month in lieu thereof terminate such contract 


of employment. 


30. Power to remove difficulty. 

Ti eny difficulty arises in giving effect to 
the provisions of this Act, the Central Govern. 
ment may, by order, not inconsistent with the 
„provisions of this Act, remove the difficulty: 

Provided that no such order shell be made 
after the expiry of a period of two years from 
the commencement of this Act. 


31. Power to make rules. 

(1) The Central Government may, by noti. 
fication, make rules to carry out the provi. 
-sions of this Act. 

, (2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the fol. 
lowing matters, namely;— 

(a) tho form and manner in which every 
-glaim shall bs preferred before the Tribunal; 

(b) the form in which fresh shares shall be 
-igaued by the Custodian: 

(c) any other matter which is required to 
-be, or may be, prescribed. 

(3) Every rule made under this Act shall 
bo laid, as soon as may be after it is made, 
before each House of Parliament while it is 

-in gession for a total period of thirty days 
which may be comprised in ove session or in 
«iwo or more successive sessions, and if, before 
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the expiry of the session immediately follow- 
ing the session or the suasesgive sessions afore. 
said, both Houses agree in making any modi. 
fication in the rule or both Houses agree that 
the rule should not be made, the rule shall 
thereafter have effect only in such modified 
form or be of no effect, as the case may be; 
80, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that rule. 


THE MULKI RULES ACT, 1972 


[Act. No. 79 of 1972 ]* 

[30th December, 1972] 
An Act to provide for certain amend- 
ments to the Mulki Rules so as to limit 
their operation; for the validation of 
certain appointments and for the repeal, 
in a phased manner, of the said Rules 

and for matters connected therewith. 


Bz it enacted by Parliament in the Twenty. 
third Year of the Republic of India as 
follows: — ` 


i. Short title. 


This Act may be called the Mulki Rules 
Act, 1972. 


2. Definitions. 


In this Act, unless the context otherwise 
requires,— 

(2) “appointed day” means the 1st day of 
November, 1956; 

(b) “appointment” includes a permanent, 
quasi-permanent or temporary sappointmens, 
but does mot include an appointment of s 
casual nature; 

(c) “Capital area” moans the area compris. 
ing of the cities of Hyderabad and Secun- 
derabad within the meaning of the Hyderabad 
Municipal Corporations Act, 1955; 

(d) "Firs Schedule post” means a post 
specified in the First Schedule, but does not 
include — 

(i) any Second Schedule post; 

(ii) any post of police officer as defined in 
clause (b) of section 3 of the Hyderabad City 
Police Act, 1348 F.; 

(o) "Hyderabad Civil Service Regulations” 
means the regulations known as such in 
English and known in Urdu ss tho Zabita 
Mulazimet Civil Sarkare Ali (being regula- 
tions in Urdu promulgated in obedience to 
the Firman dated 25th Ramzan 1337 H of the 
"Received the assent of tha President on 30-12- 1972, 

Act published in Gaz. of India, 80-12-1973, 
Pt, IL- 8. 1, Ext., p. 1003. 


For Statement of Objects anid Reasons see Gaz, of 
India, 19-12-1972, Pt, IL-9; 2, Ext. p. 1801. 
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then Ruler of Hyderabad and published in the 
Jarida e Alamia dated the 7th of Azur 1329 F.) 
as in force immediately before the appointed 


day; 

(f) "Mulki Rules” means such of the pro. 
visions of the Hyderabad Civil Service Regu. 
lations as have continued to be in force on 
and from the 26th January, 19&0, by virtue 
of clause (b) of article 35 of the Constitution; 

(g) ‘‘non-gazettied post” means a post under 
the Government of the State of Andhra 
Pradesh which is not a Gazetted post; 

(h) “pay” means basic pay plus special pay, 
if any, sanctioned to a post but does not in. 
alude various allowances; 

(i) “Schedule post” means a First Schedule 
post or a Second Schedule post; 

(i) “Second Schedule post’? means a post 
apecified in the Second Schedule; 

(k) "State Government” means the Govern. 
ment of the State of Andhra Pradesh; 

(1) “Superior Service” and “Inferior Ser- 
ice” shall have the samo meanings as in the 
‘Hyderabad Oivil Service Regulation; 

(m) “Telangana area” means the ares com. 
prised in the territories specified in sub.sea. 
tion (1) of section 8 of the States Reorganisa. 
tion Act, 1956; 

(n) ‘Telangana vacancy”, in relation to a 
Second Schedule post means the second 
vacancy in every unit of three vacancies in 
‘posts of the same class, being vacancies which 
are to be filled by direct recruitment. 


3. Limitation, during a specified period, 
of application of Mulki Rules to ap- 
ointments to certain posts and vali- 
dation of other appointments. 

(1) During, and in relation to, the period 
wgommencing on the appointed day and ending 
immediately before the commencement of this 
Act, the Mulki Rules shall ba deemed to have 
applied only to the appointments specified in 
gub-section (2) as if the said Rules had been 
amended for the duration of that period go as to 
limit their application to those appointments. 

(2) The appointments referred to in sub. 
wgection (1) are the following, namely:— 

(a) appointmen} to any non.gazetted post 
{whether included in the cadre of a Service or 
mot and whether service therein is Superior 
‘Service or Inferior Service) within the Telen- 
gane area, not being appointment to any post 
iin any of the Secretariat Departments or the 
offices of the Heads of Departments of the 
State Government situated in the Oapital area; 

(b) appointment to the post of Tehsildar, by 
whatever name designated, within the Telan. 
gana area under the State Government; 

(c) appointment to any post (whether in- 
luded in the cadre of a Service or not) under 


11973 Acts 4. 
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& local authority (other than a cantonment 
board) in the Telangana area, which carries a 
scale of pay the minimum of which does not 
exceed three hundred rupees per mensem or & 
fixed pay not excesding that amount; 


(d) appointment for the filling of the second 
vacancy (hereafter in this section and in S. 4 
referred to as reserved vacancy) in every unit of 
three vacancies which are to be filled by direct 
recruitment in non-gazetied posts in the Secre. 
tariet Departments and the offices of the Heads 
of Departments of the State Government 
situated in the Capital area. 


(3) Notwithstanding any judgment. decree 
or order of any court, tribunal or other autho. 
rity, no appointment of any person made 
during the period referred to in sub-section (1) 
toa post other than a post referred to in 
clause (a) oz clause (b) or clause (o) of sub- 
section (2) or to a vacancy other than a reserv. 
ed vacancy in a post referred to in clause (d) 
of that sub.section and no action taken or 
thing done by or before such person shall be 
deemed to be illegal or void or ever to have 
become illegal or void merely on the ground 
that such appointment was not made in 
accordance with the Mulki Rules, 


4, Validation of certain specified appoint- 
ments. 

Notwithstanding anything contained in sub. 
section (1) of section 3, during. and in relation 
to, the period commencing on the appointed 
day and ending immediately before the com. 
mencement of this Act, the Mulki Rules shall, 
in their application to appointments to any 
post referred to in clause (a) or clause (b) or 
clause (0) or to appointments for filling reserv. 
ed vacancies in posts referred to in clause (d) 
of sub.section (2) of section 3, be deemed to 
have bean only directory in nature as if the 
said Rules had been amended for the dura. 
tlon of the said period so as to be only direc. 
tory in nature, and notwithstanding any judg. 
ment, decres or order of any court. tribunal 
or other authority, no appointment of any 
person made during that period to any such 
post or reserved vacancy and no action taken 
or thing done by or before such person shail 
be deemed to be illegal or void or ever to 
have bacome illegal or void merely on the 
ground that such appointment was uot made 
in accordance with the Mulki Rules. 


5. Repeal of Mulki Rules except as to 

appointments to certain posts. 

The Mulki Rules, except in go far as those 
Bules relate— 

(2) to appointment to any First Schedule 
post: and 

(b) to appointment to any Second Schedule 
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y o L for the purpose of filling of a Telangana 
__cancy, 

are hereby repealed, but such repeal shall not 
affect the validity of any appointment pre. 
viously made in pursuance of those Rules. 


6. Repeal of Mulki Rules in respect of ap- 
pointments to Schedule post in the 
Capital area. 

The Mulki Rules shall in so far as they 
relate toappointments to Sshedule posts in 
the Capital area, cease to have effect on the 
expiration of the 31st day of December, 1977, 
and accordingly, those Rules shall, in so far 
as they relate to such appointments, stand 
repeated on the expiration of that day, but 
such repeal shall not affect the validity of any 
appointment previously made in pursuance of 
those Rules. 


7. Repeal of Mulki Rules in respect of 
appointments to Schedule posts in the 
remaining areas of Telangana. 


The Mulki Rules shall, in so far as they 
relate to appointments to Schedule posts in 
the Telangana area other than the Ospital 
ares, Geaze to have effect on the expiration of 
the 31st day of December, 1980, and shall 
stand repealed on the expiration of that day, 

- but such repsel shall not affect the validity 
` of any appointment previously made in pur. 
suance of those Rules. 


THE FIRST SCHEDULE 
[See section 2 (d)] 


(a) Any non gazetted post (whether includ. 
ed in the cadre of a Service or not and whe. 
ther service therein is Superior Service or 
Inferior Service) within the Telangana area, 
under the State Government. 

(b) The post of Tehsildar, the post of Civil 
Assistant Surgeon and the post of Junior 
Engineer, in each case by whatever name 
designated, within the Telangana area, under 
the State Government. 

(0) Any post (whether included in the cadre 
of a Service or not) under a logal authority 
(other shan a cantonment board) in the Telen- 
gana area, which carries a scale of pay the 
minimum of which does not exceed thres 
hundred rupees per mensem or a fixed pay 
not exceeding that amount. 


THE SECOND SCHEDULE 
[Sea sectiun 2 (j) J 


Non.gazetied posts in the Telangna area, 
being posts in— 
(i) the Secretariat Dapartmenis; 
(ii) Offices of the Heads of Departmenta; 
(iii) common offices; and 
(iv) common institutions 
of the State Government, 
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Explanation 1. — ‘“Oommon institution” 
means an insgtituiion which is not solely fox 
Telangana area or any part thereof. 

Explanation 2—-"Oommon office” means 
an office which is not solely for Telangana. 
area or any part thereof, 





THE CONSTITUTION (THIRTIETH 
AMENDMENT) ACT, 1972* 


{22nd February 1973.} 


An Act further toamend the Consti- 
tution of India. 


Be it enacted by Parliament in the Twenty-- 
third Year of the Republic of India az 
follows :— 

1. Short title and commencement, 

(1) This Act may be called the Constitutiow 
(Thirtieth Amendment) Act, 1972. 

(2) It shall come into force on such datet as 
the Central Government may, by notification: 
in the Official Gazette, appoint. 

2. Amendment of article 133. 

In article 133 of the Constitution, for 
clause (1), the following clause shall be substi-. 
tuted, namely :— 

"(1) An appeal shall lie to the Supreme 
Oourt from any judgment, decree or final order 
in a civil proceeding of & High Court in the. 
territory of India if the High Court certifies— 


(a) that the case involves a substantial ques.. 
tion of law of general importance ; and 


(b) that in the opinion of the High Court 
the caid question needs to be decided by the 
Supreme Court.” 


3. Special provision as to pending pror 
ceedings, etc. 
(1) Nothing in this Act shall affect— 


(a) any appeal under sub.clause (a) or sub: 
clause (b) or sub.clauge (e) of clause (i) of 
article 133 of the Constitution which imme- 
diately before the commencement of this Act 
was pending before the Supreme Court ; or 


(b) any appeal preferred on or after the: 
commencement of this Act against any judg.. 
ment, decree or final order in a civil proceed-. 
ing of a High Court by virtue of a certificate- 
given by the High Court before the com- 
mencement of this Act under sub.clause (e) or 
sub.clause (b) or sub.clause (c) of clause (1) of- 
article 133 ; 


* Received the assent of the President on 22-2-1973. 
Act published in Gaz. of India ; 22-2-1873. Part 
II-S. 1, Ext., P. 47. For Statement of Objects & 
Reasons, see Gaz. of India ; 24-5-1972. Part II-- 
8. 2, Ext., P. 433, 

} Act came into force on 27-2-1978 see Gaz, of India.. 
27-2-1973, 1-8, 3 (i), Ext, P, 235. 
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and every such appeal may be heard and dis- 
posed of or as the case may be, entertained, 
heard and disposed of by the Supreme Court 
ag if this Act had not been passed- 
(2) Subject to the provisions of sub-section 
(1), no appeal shall lie to the Supreme Court 
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under clause (1) of article 133 of the Consti. 
tution from any judgment, decree or final 
order arising out of a suit or other civil pro. 
ceeding which was instituted or commenced in 
any Court before the commencement of this 
Act unless such appeal satisfies the provisions 
of that clause as amended by this Aot. 
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THE REQUISITIONING AND ACQUI- 
SITION OF IMMOVABLE PROPERTY 
(AMENDMENT) ACT, 1973 


(Act No, 1 of 1973)* 
{9th March, 1973] 


An Act further to amend the Requisition- 
ing and Acquisition of Immovable Pro- 
perty Act, 1952. 


Be it enacted by Parliament in the Twenty- 
fourth Year of the Republic of India as 
follows :— 


1. Short title. 


This Act may be called the Requisitioning 
and Acquisition of Immovable Property 
(Amendment) Act, 1973. 


2. Amendment of section 6. 


In ssction 6 of the Requisitioning and Ac- 
quisition of Immovable Property Act, 1952, in 
gub section (1A), for the words "threes years” 
wherever they occur, the words “five years” 
shall be substituted. 

THE DIPLOMATIC AND CONSULAR 
OFFICERS (OATHS AND FEES) 
(EXTENSION TO JAMMU AND 

KASHMIR) ACT, 1973 
(Act No. 2 of 1973)t 
[13th March, 1973] 

An Act to provide for the extension of 
the ‘Diplomatic and Consular Officers 
(Oaths and Fees) Act, 1948 to the State 
of Jammu and Kashmir. 

Bo it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows: i 
1. Short title and commencement. 

(1) This Act may be called the Diplomatic 
and Consular Officers (Oaths and Fees) (Exton. 
sion to Jemmu and Kashmir) Act, 1973. 

(2) Ib shall come into force at once, 


(*] Received the assent of the President on 9-3-1973. 
Act published in Gaz. of India; 9-3-1973 Part IL- 
8.1, Ext. P. 83. 

For Statement of Objects and Reasons, sea Gaz. of 
India; 22-2-1978, Part II-S. 2, Ext, P, 2. 

$ Received the assent of the President on 13-3-1973 
Act published in Gaz. of India; 13-3-1973, 
Part II-S. 1, Ext., p- 87. 

For Statement of Objects and Reasons see Gaz. of 
India, 23-11.1972, Part II-S. 2, Ext., p. 1167. 


2. Extension of Act 41 of 1948. 

The Diplomatic and Consular Officers (Oaths 
and Fees) Act, 1948 (hereinafter referred tc 
as the principal Act) is hereby extended to, 
and shall coma into force in, and in relation 


to, the State of Jammu and Kashmir and 


accordingly, — 

(a) the provisions of the principal Act and 
the rules made thereunder shall apply to and 
in relation to the State of Jammu and Kash. 
mir as they apply to and in relation to any 
other State; 

(b) clause (d) of section 2 of the principal 
Act shal! be omitted. 


3. Amendment of section 8. 


In section 8 of the principal Act, after sub. 
section (2), the following sub-section shall be 
inserted, namely :— 

"(3) Every rule made under this Act shall 
be laid, as soon as may be after it is made, 
befora each House of Parliament while it is in 
session for a total period of thirty days which 
may be comprised in one gession or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following 
the sezsion or the successive sessions aforesaid, 
both Honeeg agree in making any modification 
in the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in such modified form or be 
of no effect, as the case may be; so, however, 
that any such modification or annulment shal} 
be without prejudice to the validity of any. 
thing previously done under that rule,”, 


THE SEAWARD ARTILLERY PRAC- 
TICE (AMENDMENT) ACT, 1973 
(Act No. 3 of 1973)** 
[13th March, 19731 
An Act further to amend the Seaward 
Artillery Practice Act, 1949. 


Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of Indis as 
follows :— 





[**] Received the assent of the President on 18-3-1973. 
Act published in Gaz. of India; 13-3-1973 Part II- 
S. 1, Ext. P. 83-A. 
For Statement of Objects and Reasona, see Gaz. of 
India; 4-12-1972, Part II- S, 2, Ext, P. 1220. 
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d Short title and commencement. 


(1) This Act may be called the Seaward 
Artillery Practice (Amendment) Act, 1973. 

(2) It shail come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2, Substitution of new sections for sec- 
tion 3. 

For section 3 of the Seaward Artillery Prac. 
tice Act, 1949 (hereinafter referred io as the 
principal Act), the following sections shall be 
substituted, namely :— 


Power of Central Government to autho- 
rise seaward artillery practice. 

"3, (1) The Central Government may, by 
notification in the Official Gazette, authorise 
the carrying out of seaward artillery practice 
over such area and during such period or 
periods as may be specified in the notification: 

Provided that there shall be an interval of 
at least fourteen days between the date of 
publication of such notification in the Official 
Gazette and the date of carrying out of 
seaward artillery practice. 

(2) The Central Government shall, as soon 
as may be, after the publication of a notifica. 
tion under sub.gection (1), cause the substance 
thereof to be published— 

(a) in some newspaper circulating in, and in 
the language commonly understood in, the 
area specified in the notification; and 

(b) in such other manner as may be pre. 
goribed. ; 

(3) If any question arises whether the sub- 
atance of a notification under sub section (1) 
was published as required by sub-section (2), 
a certificate by the Collector of the district in 
which the notified area is situate that ’the 
substance of the notification was so published, 
shall be conclusive. 

Power to delegate. 

3A. The Contral Government may, by noti- 
Gcation in the Official Gazette, direct that the 
power to issue notifications under section 3 
ahall, subject to such conditions, if any, as may 
be specified in the notification, be exercisable 
also by such State Government as may be 
specified therein.”. 

3. Substitution of new section for sec- 
tion 9.- 

For section 9 of the principal Act, the fol. 
lowing section shall be substituted, namely:— 
Power to make rules. 

"9, (1) The Central Government may, by 
notification in the Official Gazette, make rules 
for giving effect to the provisions of this Act 
and different rules may be made for different 
States or for different areas therecf, 
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(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow- 
ing matters namely:— 

(a) the manner in which the substance of a 
notification under section 3 may be published; 

(b) regulating the use under this Act of the 
notified area for seaward artillery practice in 
such manner as to secure the public against 
danger, and to enable the practice to be csr- 
ried out with the minimum inconvenience to 
the inhabitants of the area affected; 


(o) the minimum rates at which compensa. 
tion shall be payable under sub-section (3) of 
section 6, and generally regarding the making 
of claims for compensation, the procedure to 
be followed by the authorities granting the 
compensation, the expeditious settlement ‘of 
claims and the filing of appeals from original 
awards of Gompansation; 

(d) the principles to be followed in assess. 
ing the amount of compensation to be awarded 
under this Act; 

(s) any other matter which is required to 
be, or may be, prescribed. 


(3) Every rule made under this section shall 
be laid, as soon as may be after it is mado, 
before each House of Parliament, while it is 
in session, for a total period of thirty days 
which may be comprised in one session or in 
two or more succsssive sessions and if, before 
the expiry of the session immediately follow. 
ing the session or the successive sessions afore. 
said, both Houses agree in making any modi. 
fication in the rule or both Houses agree that 
the rule should not be made, the rule shall 
thereafter have effect only in such modified 
form or be of no effect, a3 the case may be; so, 
however, that any such modification or annul. 
ment shall be without prejudice to the validity 
of anything previously done under that rule.” 


THE APPROPRIATION (VOTE 
ON ACCOUNT) ACT, 1973. 
(Act No, 4 of 1973.)* 
[23rd March 1973.] 

An Act to provide for the withdrawal of 

certain sums from and out of the 

Consolidated Fund of India for the ser. 

vices of a part of the financial year 

1973-74. 


[Text of the Act Not Printed] 








* Received the assent of she President on 28-3-1978. 
Act Published in Gaz, of India, 28-3-1973, Pt. II- 
8.1, Ext. p. 89. For Statement of Objects and 
Reasons, see Gaz, of India, 14-3-1973, Pt, II- 
§. 2, Ext., pe 133. 
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THE APPROPRIATION ACT, 1973. 
(Act No. 5 of 1973.) , 
[28th March 1973.] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1972-73. 


[Text of the Act Not Printed.] 
THE APPROPRIATION (RAILWAYS) 
ACT, 1973. 
(Act No. 6 of 1973.)t 
[29th March 1973.] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1972-73 for the purposes of Rail- 
ways. 
[Text of the Act Not Printed.| 
THE APPROPRIATION (RAILWAYS) 
NO. 2 Act, 1973. 
(Act No. 7 of 1973.)tf 
[29th March 1973.] 
An Act to authorise payment and appro- 
priation of certain sums from and out 
of the Consolidated Fund of India for 
the services of the financial year 1973- 
74 for the purposes of Railways. 
[Text of the Act Not Printed.] 
THE ANDHRA PRADESH STATE 
LEGISLATURE (DELEGATION 
OF POWERS) ACT, 1973 
(Act No. 8 of 1973)* 
[29th March 1973,] 
An Act to confer onthe President the 
power of the Legislature of the State 
of Andhra Pradesh to make laws. 
[Text of the Act Nos Printed.] 








[t] Received the assent of the President on 28-8- 
1973. Act published in Gaz, of India; 28-3-1973 
Part II-S. 1, Ext., p. 95. 
For Statement of Objects and Reasons, see Gaz. of 
India; 20-3-1973, Part II-S, 2, Ext., p. 164, 
[f] Received the assent of the President on 29-3- 
1973. Act published in Gaz. of India; 29-3-1978 
Part II-S. 1, Ezt., p. 101. 
For Statement of Objects and Reasons, sen oe of 
India; 20-38-1973, Part II-S. 2, Ext., p. 1 
CH Received the assent of the President a ‘99.3. 
1978 Act published in Gaz, of India; 29-3-1973 
Part IL-8. 1, Ezt., p. 103. 
For Statement of Objects and Reasons, see Gaz. of 
Indias 21-3-1973, Part IL-8, 2, Ext., p. 171. 

* Received the assent of the President on 29-3-1973 
Act published in Gaz, of India., 29-83-1973 Part 
II-S. 1, Ext. Page 99. 

For Statement of Objects and Reasons, gee Gaz. of 
India., 20-3-1973 Part 1-8, 2, Ext. Page 151, 


The Orissa Appropriation Act, 1973 
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THE ANDHRA PRADESH APPRO.. 
PRIATION (VOTE ON ACCOUNT) 
ACT, 1973 
(Act No. 9 of 1973)** [30th March 1973.7 
An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of the State of Andhra 
Pradesh for the services ofa part of 

the financial year 1973-74. 
[Text of the Act Not Printed.] 
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THE ANDHRA PRADESH APPRO- 
PRIATION ACT, 1973. 
(Act No. 10 of 1973)*t [30th March 1973.] 
An Act to authorise payment and ap- 
propriation of certain further sums 
from and out of the Consolidated Fund 
of the State of Andhra Pradesh for the 
services of the financial year 1972-73. 
[Text of the Act Not Printed.] 


THE ORISSA APPROPRIATION 
(VOTE ON ACCOUNT) ACT, 1973 
(Act No. 11 of 1973)1} [30th March 1973,J 
An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of the State of Orissa 
for the services of a part of the finan- 

cial year 1973-74, 
[Text of the Act Not Printed.] 


THE ORISSA APPROPRIATION 
ACT, 1973 
(Act No. 12 of 1973) *** (30th March 1973.] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of the 
the State of Orissa for the services of 
the financial year 1972-73.. 
(Text of the Act not Printed.) 








** Received the assent of the President on 80-3-1973. 
Act published in Gaz. of Indis., 30.3-1973, Part 
II-S. 1, Ext., p. 105. For Statement of Objecta 
and Reasons, see Gaz, of India, 22-3-1973, Pt, Il- 
S. 2, Ext., p. 183, 


*t Received the assent of the President on 30-8-1973, 
Act published in Gaz. of India., 80-3-1973, Part 
IL-8. 1, Ext, p. 109. For Statement of Objects 
and Reasons, see Gaz, of India, 22-3.1973, Pt. II- 
S. 2; Ext., P. 187. 

++ Beceived the assent of the President on 30-3-1978. 
Act Published in Gaz. of India, 80-8-1973, Pt. II- 
8.1, Ex}, p. 112, For Statement of Objects and 
Reasons, see Gaz. of India, 26-8-1973, Pt. II-S. 2, 
Ext., P, 253. 

*** Received the assent of the President on 80-3-1973. 
Act Published in Gaz. of India, 80-3-1973, Pt. IL- 
8.1, Ext., p. 119. For Statement of Objects and 
Reasons, see Gaz. of India, 26-53-1973, Pt. II- 
8. 2, Ext. pe 260, 
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THE REFUGEE RELIEF TAXES 
(ABOLITION) ACT, 1973. 
[Act No. 13 of 1973.]* 
{31st March 1973.] 
An Act further to amend the Indian 

Stamp Act. 1899, the Central Excises 

and Salt Act, 1944, and the Union 

Duties of Excise (Distribution} Act, 

1962, and to repeal the Railway Passen- 

ger Fares Act, 1971, the Tax on Postal 

Articles Act, 1971, and the Inland Air 

Travel Tax Act, 1971. 

Be it enacted by Parliament in the Twenty- 
fourth year of the Republic of India as 
follows : 

1. Short title and commencement. 

(1) This Act may be called the Refugee 
Relief Taxes (Abolition) Act, 1973. 

(2) It shall come into force on the 1st day 
of April, 1973. 


2. Amendment of Act 2 of 1899, 


In the Indian Stamp Act, 1899, 
(a) saction 3.A shall be omitted; 


(b) after section 54.A the following gestion 


shall be inserted, namely: — 


Allowances for Refugee Relief Stamps. 

‘54.B. Notwithstanding anything conteined 
in section 54, when any person is possessed 
of stamps bearing the inscription ‘Refugee 
Reliefi” (being stamps issued in pursuance of 
section 3.A before its omission) and such 
stamps have not been spoiled, the Collector 
shall upon such person delivering up within 
six months from the Oommencement of the 
Refuges Relief Taxes (Abolition) Act, 1973, 
such stamps to the Collector, refund to such 
person ihe value of such siamps in money or 
give in lieu thereof other stamps of the same 
value. 

Provided that the State Government may 
wilh a view to facilitating expeditious dispo- 
sal of claims for such refunds specify, in such 
manzer as it deems fit, any other procedure 
which may also be followed for claiming such 
refund,’ 


3. Amendment of Act 1 of 1944, 


In the First Schedule to the Central Exci- 
neg and Salt Act, 1944, Item No. 61 (relating 
t) newspapers and all other printed periodi- 
cals) shell be omitted. 


4, Amendment of Act 3 of 1962. 
In ths Union Duties of Excise (Distribution) 
Act, 1962, in section 2, the brackets, words 


[*] Received the assent of the President on 81-3- 
1973. Act published in Gaz. of Indias 31-3-1973, 
Part II-S. 1, Ezt., p. 18. 
For Statement of Objects and Reasons, see Gaz, of 
India, 16-5-1973 Part II-S. 2, Ext., p. 146. 
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and figures “(other than duties of excise 
levied and collected under that Act on news- 
papers and all other printed periodicals falling 
under Item No. 61 of the First Schedule to 
that Act)” shall be omitted. 


5. Repeal of Act 46 of 1971. 

The Railway Passenger Fares Act, 1971, is 
hereby repealed and every person from whom 
tax has been collected under sub-.sestion (2) 
of section (3) of that Act for a journey com. 
mencing on or after the Ist day of April 1973, 
shall, upon his making an application in this 
behalf to the Railway Administration within 
six motnhs from the commencement of this 
Aci, be entitled to a refund therof. 

Provided that the Railway Administration 
may with a view to facilitating expeditious 
disposal of claims for such refunds, specify, in 
puch manner as it deems fit, any other pro. 
cedure which may also be followed for claim. 
ing such refunds. 


6. Repeal of Act 47 of 1971. 


(1) The Tax on Postal Articles Act, 1971, 
is hereby repesied. 


(2) Where any person is possessed of any 
adhesive stamp, or any inland letter or 
aerogramme on which is embossed any stamp 
bearing in the inscription of “Refugee Relief” 
(being in each case æ stamp referred to in 
section 3 of the Act repealed by sut.section (1)) 
and such adhesive stamp or inland letter or 
aerceramme has not heen spoiled, the officer 
incharge of any post office shall, upon. such 
person delivering up, within six months from 
the commencement of this Act, sach adhesive 
stamp, inland letter or serogramme to that 
officer, refund to such person the value of 
such adhesive stamp or, as the case may be, 
the aggregate value of the stamps embossed 
on such inland letter or aerogramme, either 
in money or in postage stamps oi the same 
value. 


7. Repeal of Act 48 of 1971. 

(1) The Inland Air Travel Tax Act, 1971: 
is hereby repealed and every psrson from 
whom tax has been collected under sub. 
section (2) of section 3 cf thet Act for a 
journey commencing on or after the 1st day 
of April, 1973, shall be entitled fo claim s 
refund thereof from the carrier or, where 
the carrier has credited the tax go collected 
to the Central Government from that Govern. 
ment. 

(2) Notwithstanding the repeal of the In- 
land Air Travel Tax Act, 1971, the provisions 
of that Act and the rules made thereunder in 
relation to the refund by a carrier of any tax 
paid in respect of any journey shall so far as 
may be apply in relation to the refund of the 
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d4ax in respect of any journey referred to in 
aub.section (1). 

(3) Where any tax in respect of any 
journey referred to in sub-section (1) has not 
been refunded by the carrier within a period 
of three months from the commencement of 
this Act, the carrier shall credit such tax to 
the Central Government within thirty days 
of the expiry of thas period and if the carrier 
makes any default, such tax may be recovered 
‘by the Central Government from the carrier 
23 at arrear of land revenue. 

(4) The provisions of sub.sections (2) and 
(3) shall not be held to prejudice or affect the 
general application of section 6 of the General 
‘Clauses Act, 1897 with regard to the effect of 
repeals, 


“THE UNION TERRITORIES TAXA- 
TION LAWS (AMENDMENT) 
ACT, 1973. 

(Act No. 14 of 1973)* 

{31st March 1973.] 
An Act further to amend certain taxation 
laws in the Union territories. 
Be if enacted by Parliament in the Twenty- 
‘fourth year of the Republic of India as 
follows ;:— 


4. Short title and commencement. 

(1) This Act may be called the Union Ter. 
oe Taxation Laws (Amendment) Aot 
197 


(2) It shall come into force on the 1st day 
of Appril 1973, 


2. Repeal of Act 73 of 1971 and of 
amendments made thereby in res- 
pect of certain Union territories. 

As from the commencement of this Act: 
the Union Territories Taxation Laws (Amend. 
ment) Act, 1971, in so far as it applies to the 
Union Territories of Delhi, the Andaman and 
Nicobar Islands, the Laccadive, Minicoy and 
Amindivi Islands, Dadra and Nagar Havely, 
Goa, Daman and Diu, Pondichery and Chandi. 
-garh and the provisions inserted by the said 
Actin the taxation laws as in force in the 
said Union territories and specified in the 
Schedule to that Act, shall stand repealed.: 

Provided that the repeal shall not— 

(a) affect the previous operation of the 
provisions so repealed or any thing duly done 
Or suffered thereunder; or 

(b) affect any right privilege, obligation or 
‘liability acquired, accrued or incurred under 
-¢hhe provisions eo repealed: or 


(*] Received tha assent of the President on 31-8- 


1973. Act published in Gaz. of India, 31-3-1973, 
Part II-S. 1, Ext., p. 138. 

Wor Statemont of Object and Reasons, see Gaz, of 
India; 20-8-1973, Part II-S, 2, Ext., p. 157. 
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(0) affect any penalty, forfeiture or punish. 
ment in respet of any offence committed in 
relation to the provisions so repealed: or 

(d) affect any investigation, legal proceed. 
ing or remedy in respeot of any such right, 
privilege, obligation, liability, penalty, forfei. 
sure or punishment as aforesaid, 
and any such investigation, legal proceeding 
or remedy may be instituted, continusd or 
enforced and any such penalty, forfeiture or 
punishment may be imposed as if those provi- 
sions had not been repealed, 

3. Refunds. 

(1) The Administrator of each of the Union 
territories referred’ to in section 2 shall, by 
order published in the Official Gazetie, make 
provisions for the refund in such manner ag 
may be provided in the order, of— 

(a) the value of any unspoiled stamps 
issued in pursuance of any of the provisions 
repealed by section 2; or 

(b) any additional duty or tax or surcharge 
collected in pursuance of any of the said 
provisions in so far ag it relates to any period 
after the commencement of this Act. 

(2) The provisions of any order made under 
sub.section (1) shall have effect notwith- 
standing anything inconsistent therewith con. 
tained in any relevant taxation law referred 
to in section 2. 
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THE COAL MINES (TAKING OVER 
OF MANAGEMENT) ACT, 1973 
(Act No. 15 of 1973)* 
[31st March, 1973] 
An Act to provide for the taking over, in 
the public interest, of the management 
of coal mines, pending nationalisation 
of such mines with a view to ensuring 
rational and co-ordinated development 
of coal production and for promoting 
optimum utilisation of the coal re- 
sources cOnsistent with the growing 
requirements of the country, and for 
matters connected therewith or inci- 
dental thereto. 


Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 


follows :— 
CHAPTER I 
PRELIMINARY 

1. Short title and commencement. 

(1) This Act may be called THE COAL 
MINES (TAKING OVER OF MANAGEMENT) 
ACT, 1973. 

(2) It shall be deemed to have come into 
force on the 30th day of January, 1973, ox. 
cept sub-section (2) of section 8 which shall 
come into force at once. 


2. Definitions. 


In this Act, un’ess the context otherwise 
requires,— 

(a) ‘appointed day” means the 31 day of 
January, 1973; 


* Received the assent of the President on 31-8-1973. 
Aot published in Gaz. of India, 31-3-1973, 
Part II-§. 1, Ezt., p. 141. 

For Statement of Objects and Reasons, see Gaz, of 
India, 2-8-1973, Part II-S. 2, Ezt., p. 95. 
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(b) "coal mine” means a mine in which 
there exists one or more seams of coal; 

(0) “company” means a company as defined 
in section 3 of the Companies Act, 1956, and 
includes a foreign company within the meaning 
of section 591 of that Act; 

(d) “Custodian”, in relation to a coal mines 
means the person appointed under section 6 
to take over, or carry on, the managemen? 
of the coal mine; 

(e) “Government company” has the mean. 
ing assigned to it by section 617 of the Com- 
panies Act, 1956; 

(£) managing contractor” means the person, 
or body of persons, who, with the previous 
consent in writing of the State Government, 
has entered into an arrangement, contract oz 
understanding, with the owner of the coal 
mine under which the operations of the mins 
are substantially controlled by such person or 
body of persons; 


(g) “mine” means any excavation where 
any operation for the purpose of searching for 
or obtaining minerals has been or is being 
carried on, and includes— 

(i) all borings and bore holes; 

(ii) all shafts, whether in the course of 
being sunk or not; 

(iii) all levels and inclined plenes in the 
course of being driven; 

(iv) all open cast workinge; 

(v) all conveyors or aerial ropsways provid. 
ed for the bringing into or removal from s 
mine of minerals or other articles or for tha 
removal of refuse therefrom; 


(vi) all landa, buildings, works, adits, levels, 
planes, machinery and equipments, instru- 
ments, stores, vehicles, railways, tramways 
and sidinge in, or adjacent to, a mine and 
used for the purposes of the mine; 

(vii) all workshops (including buildings, 
machinery, instruments, stores, equipments of. 
such workshops end the lands on which such 
workshops stand) in, or adjacent to, a mine 
and used substantially for the purposes of tha 
mine or 2 number of mines under the same 
management; 

(viii) all coal in stock or in transit belong- 
ing to the owner of the mine and all cosl 
under production in a mine; 

(ix) all power stations in a mine or operat. 
ed primarily for supplying electricity for the 
purpose of working the mine or a number of 
mines under the same management; 

(x) all lands, buildings and equipments, 
belonging to the owner of the mine, and in, 
adjacent to or situated on the surface of, the 
mine where the washing of coal obtained 
from the mine or manufacture, therefrom, of 
coke is carried on; 
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(xi) all landa and buildings [other than 
those refeyred to in sub-clause (x)] wherever 
situated and solely used for the location of 
the management, sale or liaison offices, or for 
the residence of officers and staff, of the 
mine; 

(xii) all other assets, movable and im. 
movable, belonging to the owner ofa mine, 
wherever situated, including cash balances, 
reserve fanda and investments in so far as 
they relate to the mine and also any money 
lawfully due to him in relation to the mines 
im respect of any period priorto the appointed 
day; 

(h) “mining company” means a company 
owning & coal mine, and in relation to a 
foreign company within the meaning of sea. 
tion 591 of the Companies Act, 1956, the 
undertaking of that company in India. 

(i) “notified order” means an order notified 
in the Official Gazette; 


(j) words and expressions used herein and 
not defined but defined in the Coal Mines 
{(Oonservation, Safety and Development) Ast, 
1952, have the meanings, respectively, ag. 
signed to them in that Act; 


(k) words and expressions used herein and 
not defined in this Act or in the Coal Mines 
(Conservation, Safety and Development) Act, 
1952, have the meanings, respectively, a3. 
signed to them in the Mines Act, 1952. 


OHAPTER II 
MANAGEMEDT OF COAL MINES 


3. Management of coal mines to vest in 
the Central Government on the ap- 
pointed day. 

(1) On and from the appointed day, the 
management of all coal mines shall vest in 
the Oentral Government. 


(2) Without prejudice to the generality of 
the provisions of sub.section (1), the coal 
mines specified in the Schedule shall be 
deemed, for the purposes of this Act,to be 
the coal mines the management of which 
shall vest; under eud.section (1), in the Cen. 
tral Government: 

Provided that if, after the appointed day, 
the existence of any other coal mine comes 
to the knowledge of the Cental Govern. 
ment, whether after an investigation or in 
purevance of sn intimation given to if under 
sub-section (5), or otherwise, the Central 
Government shall, by a notified order, make 
a declaration about the existence of such 
mine, and on and from the date of such de- 
claration— 

(i) the management of such coal mine shall 
be deemed, for the purposes of this Act, to 
vest in the Central Government; and 
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(ii) such coal mine shall be deemed to be 
included in the Schedule, 

and thereupon the provisions of this Act shali 
become applicable thereto subjeat to the modi- 
fication that for the words ‘appointed day's. 
wherever they occur, the words, brackets and. 
figures date of the declaration made by the 
Central Government under sub-section (2) of 
section 3” shall be substituted. 

(3) If any error or omission is noticed in. 
the Schedule in relation to the name or ad- 
dress of the owner of a coal mins, the owner 
of such mine shall, within thirty days from 
the date on which this Act receives the assent: 
of the President, bring such error or omission 
to the notice of the Central Government. 

(4) If, after the appointed day, the Central: 
Government is satisfied, whether from any 
information received by it ox otherwise, that 
there has been any error, omission or mis. 
description in relation in the particulars of a. 
coal mine included, oz deemed to be included, 
in the Schedule or the name and address of 
the owner of any such coal mine, it may, by 
notified order, correct such error, omission or 


- misdescription, and on the issue of such notifi. 


ed order the re:svant entries in the Schedule 
shall stand corrected accordingly : 

Provided that no such correction in rela. 
tion to the ownership of a coal mine shall be. 
made where such ownership is in dispute, 

(5) Every person in charge, immediately 
before the date on which this Act receives the: 
assent of the President, of the mansgement- 
of any coal mine, being a eosl mine not in- 
cluded or deemed to be included on the said 
date in the Schedule, shall, within thirty days 
from the said date; intimate to the Oentral- 
Government the name and location of such: 
mine and the name and address of the owner 
thereof, 

(6) Where there iss dispute with regard: 
to the declaration made by thea Coal Board 
under the Coking Coal Mines (Emergency 
Provisions) Act, 1971, to the effect that a coal. 
mine contains coking coal, the management 
of such coal mine shail, notwithstanding any- 
thing contained in the said AGt, vest in the. 
Central Government under this Act and 
nothing contained in the first.mentioned Act. 
shall apply, or be deemed ever to have ap. 
plied, to the said coal mine. 


4. Contract regarding management of: 
coal mines to be deemed to have ter- 
minated on the appointed day. 

Any contract, whether express or implied, 
providing for the management of any coal. 
mine, made before the appointed day between: 
the ower of such mine and any person in 
charge of the management of such mine ime- 








y [Act 45] 


í diately before ihe appointed day shall be 


~udemed to have terminated on the appointed 
day. 


5. Management of coal mines pending 
the appointment of Custodian. 

(1) Pending the appointment oi a Custo- 
dian under section 6 for any coal mine, the 
pergon in charge of the management of such 
mine immediately before the appointed day 
shall, on and from the appointed day, be in 
-gharge of the management of such mine for 
and on behalf of the Central Government; 
and the management of such mine ehall be 
-carried on by such pereon subject to tbe 
provisions contained in sub-sections (2) and (4) 
-and such directions, if any, asthe Centra} 
‘Government may give to him and no other 
person, including the owner, shall, so long as 
such management continues, exercise any 
powers of management in relation to the 
-coal mine or give any direction with regard 
to such management. 


(2) No person in charge of the management 
-of a coal mine shall, without the previous 
approval of the person specified by the Central 
Government in this bebalf in respect of that 
‘mine (hereinafter referred to as the 'autho. 
‘tised parson”),— 

(a) incar any expenditure frym the asgeta 
‘~pertainixg to the coal mine otherwise than 
‘for the purpose of making routine payments 
of salerics or commissions to employees, 
vagents or for the purpose of meeting the 
routine day.to.day expenditure; 

(b) transfer or otherwise dispose cf any 
such agsets or Greate any charge, hypotheca. 
‘tion, lien or other incumbrance thereon; 

(c) invest in any manner any monies form. 
“ing part of such assets; 

(d) asquire any immovable property out of 
the monies forming part of such assets; 

(ə) enter into any contract of service or 
agency, whether expressly or by implication, 
-for purposes connected wholly or partly with 
the coal mine or vary the terms and condi- 
tions of any such contract subsisting on the 
appointed day; 

(f) enter into any other transaction relating 
to the business of the coal mine or vary the 
terms of any agreement relating to such buri. 
nega subsisting at the commencement of this 
Act. 

(3) The approval of the authorised person 
‘may be given either generally in relation to 
certain classes of transactions relating to the 
goal mine or specially in relation to any of its 
transactions, 

(4) Every person in charge of the manage- 
‘ment of a coal mine ghall deposit all secu- 


The Coal Mines (Taking Over of Management) Act, 1973 


A.I. R. 


rities and documents of title to any assests 
pertaining to such mine in any Scheduled 
Bank or Nationalised Bank in which the 
owner or agent had an account immediately 
before the appointed day or in any branch of 
the State Bank in the place wkere the head 
office or the principal office of the coal mine 
is situated or where there is no branch of the 
State Bank in such place, the nearest branch 
of the State Bank; and no such security or 
document shall be withdrawn from the Sche. 
duled Bank. the Nationalised Bank or the 
State Bank, as the case may be, except with 
the permission of the authorised person ; 

Provided that nothing contained in this 
sub section shall apply to any security or 
document of title kept in trust with an Official 
Trustee in pursuance of the articles of eso- 
ciation of any mining company unless the 
Central Government by notified order, other- 
wise, directs. 


Explanation —In this sub.section,— 

(a) ‘Scheduled Bank” means a bank in. 
cluded for the time being in the Sscond Sche. 
dule to the Reserve Bank of India Act, 1934; 

(b) “State Bank” means the State Bank of 
India constituted under the State Bank of 
India Act, 1955; 

(c) “Nationalised Bank” means a corres. 
ponding new bank as defined in the Banking 
Companies (Acquisition and Transfer of Under. 
takings) Act, 1970. 

(5) Every pereon in charge of the manage- 
ment of a coal mine shall deliver forthwith to 
the person specified in this bebalf by the 
Central Government in respect of that coal 
mine, the following documents, namely ;— 

(a) the minutes book or any other book in 
India containing sll resolutions, up to the 
appointed day, of the persons in charge of the 
management of the coal mine before the 
appointed day; ‘ 

(b) the cheque books relating to the coal 
mine which are at any office of the coal mine; 

(c) all registers or other books containing 
particulars relating to the investment of any 
monies pertaining to the coal mine including 
investments on mortgaged properties and all 
loans granted or advances made. 


(6) Without prejudice to the generality of 
the powers conferred by sub section (1) and 
the provisions contained in sub-sections (2), 
(4) and (5), any directions issued under sub- 
section (1) may require the persons in charge 
of the management of s coal mine under this 
Act to furnish to the Central Government or 
to the authorised person such returns, state. 
menis and other information relating to the 
cogl mine as may be mentioned in the 
direction. 
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(7) The persons in charge of the manage- 
-ment of the coal mine under this Act shall be 
entitled to guch remuneration, whether by 
-wey of allowance or salary or perquisites as 
+the Central Government may fix; and any 
such person may, by giving one month’s 
notice in writing to the Central Government 
“of his intention go to do, relinquish charge of 
the management of the coal mine. 


-6. Power of Central Government to 
appoint Custodians. 

(1) The Central Government may, as soon 
‘ag it ig convenient administratively so to do, 
appoint any person (including a Government 
company, whether in existence af the com. 
mencement of this Act or incorporated there. 
after) as the Custodian for the purpose of 
taking over the management of one or more 
coal mines and the person so appointed shall 
carry on the management of such mines for 
and on behalf of the Central Government. 


(2) (a) The Central Government may also 
appoint a person (including a Government 
compeny, whether in existence at the com. 
mencement of this Act ox incorporated there- 
after) as the Oustodiau.General for exercising 
supervision and conirol over all the coal 
mines the management of which is taken 
over under this Act and on such appointment, 
‘every Custodian, appointed under sub.gec. 
tion (1), shall act under the guidance, control 
and supervision of the Oustodian.General. 

(b) The Central Government may also 
appoint one or mora persons as Additional 
‘Custodian.General or Deputy Cusiedian-Gene. 
ral for assisting the Custodian.General in the 
exercise of his powers and duties under this 
Act and the Custodian-Genoral may delegate 
ail or such of his powers, as he may think fit, 
to the Additional Custodian.Genoral or Deputy 
‘Custodian.General. 

(c) Eyery Additional Custodian-Genera! or 
Deputy Custodian-General shall exercise the 
powers delegated to him under the control 
and supervision of the Custodian-General: 

Provided that where a Gevernment com- 
pany has been appointed as the Custodian in 
relation fo a coal mine, no Custodian-General, 
Additional Custodian.General or Deputy Cus. 
todian-General shall exercise any powers of 
Supervision or control in regard to such coal 
mine. 

(3) On the appointment cf = Custodian 
under sub-section (1), the charge of marage- 
‘ment of the coal mine shall ves} in him and 
all persons in charge of the management of 
auch mine immediately before such appoint. 
ment shell cease to be in charge of such 
‘management and shall be bound to deliver to 
the Oustodian all assets, books of account, re- 
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gisters or other documents in their custody 
relating to the coal mine. 


(4) Notwithstanding any judgment, decree 
or order of any Court or anything contained 
in any other law for the time being in foree, 
the Official Liquidator or any Receiver 
appointed by any Court or any other person 
who has, on the appointed day, in his posses- 
sion, custody or control any coal mine speci- 
fied in the Schedule or any part thereof, shall 
forthwith deliver possession of the mins or 
such part thereof, as the case may be, to the 
Castodian. 

(5) The Official Liquidator, Receiver or any 
other person who has, on the sppointad day; 
in his poszession, custody or control any books, 
documenis or other papers relating to any 
coal mine specified in the Schedule, shall be 
liable to account for the said books, dogu- 
ments or other papers to the Oentral Govern. 
ment and shall deliver them up to the 
QOustodian or to such person ag the Custodian 
may specify in this behalf. 


(6) The Central Government may authorise 
the Custodian to exercise such of the powers 
of the owner, including powers to borrow, as 
may be necessary for the proper management 
of the coal mine and the Oentral Government 
may also iesue such directions to the Custodian 
as to his powers and duties as it may deem 
desirable in the circumstances of the cage; and 
no other person, including the owner, shall, 
80 long as such management continues, exer- 
cise any powers of managemont in relation to 
the coal mine or give any direction with 
regard to such management. 


(7) The custodian may also apply to the 
Oentral Government at any time for instruc- 
tions as to the manner in which he shall 
condust the management of ths coal mine or 
in relation to any other matter arising in tha 
course of such management. 

(8) The Custodian shall receive from the 
funds of ithe coal mine for the charge of 
management of which he is appointed under 
sub.section (1), such remuneration as the Oen- 
tral Government may fix : 

Provided that where a Government com. 
pany has been appointed as the Oustodian of 
more than one coal mine, the remuneration 
of the Custodian shall be received from the 
funds of each such coal mine in such propor- 
tion as may be determined by the Central 
Government, 

(9) The Custodian.General. and every— 

(i) Additional Ousdodian. General, 

(ii) Deputy Onstodian.General, 

(iii) Custodian, 
shall hold office during the pleasure of the 
Oentral Government. 
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jh The Oentral Government shall receive, 
-uv the exclusion of all other persons, any 
monies due to the coal mine realised efter the 
appointed day notwithstanding that such 
receipt pertains to a transaction made at any 
time bafore the appointed day. 





7. Payment of amount, 

(1) Every owner of a coal mine shall be 
given by the Central Government an amount, 
in cash, for the vesting in it, under sestion 3, 
of the management of such mine. 


(2) For every month during which the 
management of a coal mine remains vested in 
the Central Government, the amount referred 
to in sub-section (1) shall be computed at the 
rate of twenty paise per tonne of coal on the 
highest monthly production of coal from such 
mine during any month in the years 1959, 
1970, 1971 and 1972: 

Provided that if in relation to any such 
Goal mine, there was no production of coal 
during the said years, the amount referred to 
in sub-section (1) shall be computed at the 
rate of four paise per tonne of such highest 
monthly coal producing capacity of the coal 
mine, before the appointed day as may be 
assessed and declared by the Coal Beard : 


Provided further that in relation to a coal 
mine, the operations of which were immedia- 
tely before the appointed day under the Gən- 
trol of 2 managing contractor, the amount, 
a3 computed under this sub-section, shall be 
apportioned between the owner of the coal 
mine and such managing contractor in such 
proportions as may be agreed upon by or 
between the owner and such contractor, and 
in the event of there being no such agreement, 
in sush proportions as may be determined by 
the principal Civil Court of original jurisdic. 
tion within the local limits of whose jurisdic. 
tion the head office of the coal mine is 
situated. 


(3) For avery month during which the 
management of a coke oven plant; which falls 
within the definition of coal mine, remains 
vested in the Central Government under 
this Act, there shall be given by the Central 
Government, in cash, in addition to the 
emount referred to in sub-section (1), to the 
owner of auch coke oven plant, an amount 
computed at the rate of fifty paisa per tonne 
of coke on the highest monthiy production of 
coke from such coke oven plant during any 
month in the yeara 1969, 1970, 1971 and 
1972. 


(4} Out of the amount payable under the 
foregoing sub.sections, there shall be deducted 
by the Central Government, all sums equal to 
the amount of arrears due, on the appointed 
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day, to the persons employed by the owner 
of a coal mine— 

(a) in relation to a provident fund, pension 
fund, gratuity fund or any other fund este. 
blished for the welfare of the persons employed: 
by the owner of the coal mine, and 

(b) as wages. 

(5) All sums deducted under gub.section (4) 
shall, in accordance with such rules as may be 
made under this Act, be credited by the Oen- 
tral Government to the relevant fund or paid 
by that Governrnent to the persons to whom 
the said sums are due, and on such oredit or 
payment, the liability of the ownar in respect 
of the amount of arrears due as aforesaid; 
shall, to the extent of such credit or payment, 
stand discharged. 


CHAPTER ITI 
MrscRLLANEOUS 
8. Penalties. 

(1) If any person— 

(a) faila to deliver to the Custodian any 
agset3, books of account, registers or any 
other document in his custody relating to the 
coal mine in respect of the management of 
which the Custodian has been appointed, or 

(b) retains any property of such coal mine 
or removes or destroys it, or 

(0) fails to comply with the provisions con. 
tained in sub-section (2) or sub.ceation (4) or 
sub-section (5) of section 5, or 

(d) fails to comply with any directions 
given under gub-section (1), read with sub. 
section (6), of section 5, 
he shall be punishable with imprisonment for 
& term which may extend to two years, or 
with fine which may extend to ten thousand 
rupees, or with both. : 


(2) If any person fails. without any reason. 
able excuse, to comply with the provisione of 
sub section (5) of section 3, he shall be puni. 
shable with imprisonment for s term which 
may extend to three years and also with fine. 


9. Offences by companies. 


(1) Where an offence under this Act has. 
been committed by a company, every person. 
who at the time the offence was committed 
was jn charge of, and was responsible to, the 
company for the conduct of the business of 
the company, as well as the company, shall be. 
deemed to be guilty of the offence and shall be- 
liable to be proceeded against and punished 
accordingly : f 

Provided that nothing contained in this sub- 
section shali render any such person liable to- 
any punishment, if he proves that the offence. 
was committed without his knowledge or that. 
he had exercised all due diligence to prevent. 
the commission of such offence. 
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(2) Notwithstanding anything contained in 


gub.gection (1), where any offence under this 


Act has been committed by a company and it 
és proved that the offence has been committed 
with the consent or connivance of, or is 
attributable to any neglect on the part of, any 
director. manager, secretary or other officer 
of the company, such director, manager, secre- 
tary or other officer shall be deemed to be 
guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 


Explanation. — For the purposes of this 
aection,— 


(a) “company” means any body corporate 
and includes a firm or other association of 
individuals, and 


(b) ‘'director”, in relation to a firm, means 
a partner in the firm. 


10. Mining companeis not to be wound 
up by Court. 


(1) No proceeding for the winding up of a 
mining company, the management of whose 
goal mines has vested in the Central Govern- 
ment under this Act, or for the appointment of 
a Receiver or for any other order in respect of 
the business of such company, shall lie in any 
Oourt except with the consent of the Central 
Government, 


(2) Notwithstanding anything contained in 
the Companies Act, 1956, or in any memoran. 
dum or articles of association of any mining 
company or in any instrument. no resolution 
passed at any meeting of the Board of Directors 
or of tha members of a mining company shall, 
in so far as if relates to the coal mine owned 
iy such company or any business of such mine, 
be given effect to unless approved by the 
Central Government. 


(3) Subject to the other provisions contain- 
ed in this Act and subject to such exceptions, 
restrictions and limitations, if any, as the 
Central Government may, by notification in 
the Official Gazette specify in this behalf, the 
Companies Act, 1956, shall continue to apply 
to every mining company in the same manner 
ag they applied to it before the appointed 
day. 


11. Exclusion of period of operation of 
Actin computing period of limitation. 
In computing the period of limitation pres- 
aribed by any law for the time being in forca 
for any suit or application against any person 
by the owner of any coal mine in respect of 
any matter arising out of any transaction in 
gelation to the coal mine owned by him, the 
time during which this Act is in force shall be 
excluded. 
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12. Effect of Act on other laws. 


The provisions of this Act shall have effect 
notwithstanding anything inconsistent there- 
with contained in any other law for the time 
being in force or in any instrument having 
effect by virtue of any law other than this Act, 
or in any decree or order of any Court, tribu- 
nal or ofher authority. 


13. Delegation of powers. 


(1) The Central Government may, by noti. 
fied order, direct that all or any of the powers 
exercisable by it under this Act May also be 
exercised by any parson or persons ag may be 
specified in the order. 


(2) Whenever any delegation of power is 
made under sub.section (1) the person to 
whom such power hag been delegated shall act 
under the direction, control and supervision 
of the Central Government, 


14. Protection of action taken in good 
faith. 


(1) No suit, prosecution or other legal pro- 
ceeding shall lie against the Custodian.General, 
Additional Custodian. General, Deputy Custo. 
dian.Goeneral, any Custodian or :suthorised 
person for anything which is in good faith 
done or intended to be done under this Act. 


(2) No suit or other legal proceeding shall 
lie against the Central Government or the 
Custodian-General, Additional Custodian. 
General, Deputy Custodian General, any Costo. 
dian or authorised person for any damage 
caused ‘or likely to be: caused by anything 
which is in good faith done or intended to be 
done‘under this Act. 


15. Contracts, etc., in bad faith or detri- 
mental may be cancelled or varied. 

(1) Every personfwith whom the owner or 
occupier of any coal mine has, before the 
appointed day, entered into any contract for 
any service (other then a contract of employ. 
ment), sale or supply shall, within fifteen days 
from the date on which this Act receives the 
assent of the President, intimate to the 
Central Government ihe particulars of such 
contract and if any default is made in giving 
puch intimation, such contract shall, on the 
expiry of the said period of fifteen days, be 
voidabla at the option of the Central Govern. 
ment. 

(2) If the Central Government is satisfied, 
after such inquiry as it may think fit, that 
any contract or agreement between the owner, 
agent or manager of a coal mine and any 
other person, in s0 far as such contract or 
agreement relates to the coal mine, has been 
entered into in bad faith, or is detrimental to 
the interests of the coal mine, it may make an 
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p h cancelling- or varying (either uncondi- 


ally or subject to such conditions as it 
~ may think fit to impose) such contract or 
agreement and thereafter the contract or 
agreement shall have effect accordingly ; 
Provided that no contract or agreement 
shell be cancelled or varied exceptafter giving 
to the -parties to the contract or agreement a 
reasonable opportunity of being heard. 


(3) Any person aggrieved by an order made 
under sub.gection (2) may make an applica. 
tion to the principal Court of civil jurisdic. 
tion within the iccal limits of whcee jurisdic. 
tion the head office of the coal mine is situated 
for the variation or reversal of such order and 
thereupon such Court may confirm, modify or 
reverse such order. 


16. Power to terminate contract of em- 
ployment. 

If the Custodian is of opinion that any con- 
tract of employment entered into by any 
owner or agent of a coal mine, at any time 
before the appointed day; is unduly onerous 
or if he considers that it is necessary so to do 
in the interests of the proper management of 
a “coal mine, he may, by giving to the em- 
ployee concerned one month's notice in writing 
or the salary or wages for one month in lieu 
thereof, terminate suoh contract of employ. 
ment, 


17. Power to make rules. 

(1) The Central Government may, by noti- 
fication in the Official Gazette, make rules to 
carry out the provigions of this Act. 


(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the follow. 
ing matters, namely : 

(a) the manner in which the coal mines shall 
be managed by the Oustodian ; 

(b) the constitution of a Board of manage. 
ment, by whatever name called, for advising 
the Custodian-Goneral in the management of 
the coal mines; 

(c) the form and manner in which accounts 
of the coal mines shall be maintained; 

(d) any other matter in relation to which 

* guch rule is required to be, or may be, made. 


(3) Every rule made by the Central Gov. 
ernment under this Act shall be laid, as soon 
as may be after it is made, before each House 
of Parliament, while it is in session, for a 
total period of thirty days which may be com. 
priced in one session or in two or more succes. 
give sessions, and if, before the expiry of the 
gestion immediately following the session or 
the successive sessions aforesaid, both Houses 
agree in making any modification in the rule 
or both Houses agree that the rule should not 
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be made, the rule shall thereafter have effeat= 
only in such modified form or be of no effect, 
as the case may be; eo, however, that any such. 
modification or annulment shall be without: 
prejudice to the validity 9f anything previously 
done under that rule. 


18. Coal mines to which this Act shall. 
not apply. 

(1) Nothing contained in this Act shall. 
apply to any coal mine— 

(a) owned, wanaged or controlled by Gov- 
ernment, or by a Government company or by 
&@ corporation which is owned, managed or- 
controlled by Government; 


(b) owned ur managed by a company en. 
gaged in the production of iron and steel : 

Provided thet clause (b) shall not extend: 
to such part of the coal mine or production 
thereof which, in the opinion of the Central: 
Government, is in excess of the requirements- 
for the production of iron and steel by the 
company owning or managing such coal mine: 

Provided further that any coal obtained 
from any such coal mins as is referred to in 
the foregoirg proviso in excess of the require... 
ments for the production of iron and steel by 
the company owning or managing such coal 
mine, shall not be sold, delivered, transferred. 
or otherwise disposed of except with the previ. 
ous approval of the Central Government. 


(2) Sub section (1) shall not apply where- 
there is any dispute ag to the ownership or 
right of user of Government, Government com.. 
pany or corporation referred to in clause (a) of ' 
that sub.section, or company referred to in 
clause (b) of that sub-section, with regard to 
any coal mine or any machinery, equipment, 
vehicle, railway or tramway which is in such 
coal mine or is used for the purposes of such- 
coal mine. 


19. Power to remove difficulties. 


If any difficulty arises in giving effect to the - 
provisions of this Act, the Oentral Govern. 


ment may, by notified order. not inconsistent . 


with the provisions of this Act, remove the 
difficulty ; o 

Provided that no such order shail be made 
after the expiry of a period of two years from 
the appointed day. 


20. Repeal and saving. 

(1) The Coal Mines (Taking Over of Manage. 
meni) Ordinance, 1973, is hereby repealed. 

(2) Notwithstanding such repeal, anything - 
done or any action tazen under the Ordinance 
go repealed (including any appointment, decla- 
ration or order made thereunder), shall be. 
deemed to have been done or taken under the- 
corresponding provisions of this Act. 
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BI. No. 


(1) 


L 


Thangji Nath, 
P, O. Pynursla, 
Meghalaya. 


Baragolai, A 
P, O. Margherita. 
Ledo, 


P. O. Ledo, Lakhimpur. 


Tipong, 


P. O. Ledo, Lakhimpur, 


Koilajan, 

P. O. Koilajan, 
District Dimapur, 
Seelvuta, 

P. O. Diphu, 


District Mikir Hills, 


Hutar, 


P. O. Hutar Colliery. 


Rajhara, 


P. O. Rajhara Colliery. 
East Bokaro Coalfield, Hazaribagh 


East Bokaro, 
P. O. Pichri. 


New Selected Dhori, 


P. O. Barmo. 


Pure Dhori, 

P, O. Tantri. 
Selected Kargali, 
P. O. Pichri. 


Lalmatia, 

P. O. Mabagama, 
Paharpur, 

P. O, Mahagema. 
Simlong: 

P. O. Dhamni. 


Bhowanipur, 

P, O. Chitra. 
Central Saharjuri, 
P. O. Chitra. 
Chitra Central, 

P. O. Chitra. 
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Namo and address of mine 


(2) 


[Act 48} 
THE SCHEDULE a 
(See section 3) 


Name and address of owner | 


(3) 


ASSAM—MEGHALAYA 


Khasi and Jaintia Coalfield 


Assam Trading and Mining Company (Private} 
Limited, Shillong. 


Makum Coalfield, Lakhimpur 
Assam Railways and Trading Coal Oompany 
Limited, Margherita, Upper Assam, 
Assam Railways and Trading Coal Company 
Limited, Margherita, Upper Assam. 
Assam Railways and Trading Coal Company- 
Limited, Margherita, Upper Assam. 


Mikir Coalfield 
Koilajan Collieries Limited, P. O. Dimapur, Naga. 
Hille. 


Hira Padda Dipali Dutta, Shillong. 


BIHAR 


Dalionganj Hutar Coalfield, Palamau 


Sone Valley Portland Cement Company Limited, 
`~ P.O. Japla, Palamau. 
Ram Saran Das and Brothers, 18, Netaji Subhas 
Road, Oaloutta.1. 


East Bokaro Colliery Company (Private) Limited 
P. O. Pichri. 

Gopal Narain Singh, Krishna Narain Singh,. 
Govind Narain Singh, Shyam Narain Singh, 
Girdhar Narain Singh— nominated owner Sri 
Bhuneswar Goswami, P. O. Bermo, Hazaribagh. 

Pore Dhori Colliery Company, P. O. Tantri, 
Hazaribagh. 

Vaydanji J-Dave, Post Box 8, Jharia. 


Hura Coalfield (Santhal Pargana) 
ere 8. P. Coal Enterprises, P. O. Mahagama, 
P.) 


Fulchand Ram, Mahagama. 
H. N. Bhagat, P. O. Barhait, 


Jainty Coalfield (Santhal Pargara) 
Sideswari Prasad, N. Deo, P. O. Ohitre, 


M. N. Singh and £. S. Singh, P. O. Chitra. 
B. N. Mondal and Company, P. O. Ohitra. 
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No. Name and address of mine 





Name and address of owner 
(3) 
N. N. Mondal, Dishergarh, West Bengel. 





19. Damagora East and West, 


P. O. Chitra. 
20. East Damagora, R. N. Singh, P. O. Baroth. 
P. O. Kukreha. . 
21, Girija, Sri M. K. Singh, P. O. Chitra. 
P. O. Chitra. 
99, Haripur, Haripur, P. O. Kukraha. 
P. O. Kukraha. 
23. Patrika, Patrika, Sri N. K. Singh, P. O. Chitra. 
P. O. Chitra. 
‘24, Baharjuri, M. G. Misra, P. O. Kukrahg, 
P. O. Kukraha. 
25, Tarabad, Sri Durga Jamjuri Coal Company (Private) 
P. O. T. K, Gram. Limited, P. O. Barakar, Burdwan. 
26. Tulsi Dabor, Nalini Kumar Singh, P. O. Chitra. 
P. O. Chitra. 
Jharia Coalfield 
Ashakuti Phularitand 


97, Baramessia, Sikarichuck, Thakur Rama Avtar Singh, P. O. Tundoo. 


28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
Ad. 
41. 
42, 
43, 
44, 
45. 


P. O, Tundoo. 
Baherabera Ohuk, 

P. O. Tundoo, 
Barwabera, 

P. O. Nawagarh, 
Barora, 

P. O. Nawagarh. 
Oentral Ganeshpur, 
P. O. Nawagarh. 
Central Kendwadih, 
P. O. Nawagarh, 
Central Kessurgarh, 

P. O. Nawagarh. 
Damrakhas, 

P. O. Nawagarh. 
Damra Pinalgoria, 

P. O. Nawagarh. 
.Diamond Phularitand, 
P. O. Kharkharee. 
Hast Benedih, 

P. O. Nawagarh. 
Hast Dharmaband, 

P. O. Nawagarh. 
East Khas Baihardih, 
P. O. Tundoo, 

East Mandra, 

P. O. Nawagarh. 
Kendwadih (Mondal), 
P. O. Nawagarh. 
Khas Muraidih, 

P. O. Tundoo, 

Khas Sinidih, 

P. O. Nawagarh. 
Khodo Valley. 

P. O. Nawagarh: 
Mandra South Barora, 
P. O. Katrasgarh. 


Thakur Gupteswar Prasad Singh, P. O. Tundoo. 

B. Trigunait and Brothers, P. O. Nawagarh 
Dhanbad. 

Barora Coal Concern, P. O. Nawagarh. 

Shyamlal Sunda and Company, P. O. Nawagarh. 

Narsingh Harji, P. O. Nawagarh. 

Bhairobux Agarwalla, P. O. Nawagarh. 

Sheikh Brothers and Company, Nawagarh. 

Lala Mohinder Paul, P. O. Nawagarh. 

Shyama Coal Company, P. O. Kharkhares, 

East Bengal Ooal ‘Concern Private Limited, 
P. O. Nawagarh, 

East Dharmaband Colliery Company, P. O. 
Nawagarh. 

E. K. Baihardih Coal Oompany, P. O, Tundoo. 

Bharat Coal Company, P. O. Nawagarh. 

B. N. Mondal and Company, P. O. Nawagarh. 


U. N. Lala, P. O. Tundoo. 


- Gyan Chand Sunda and Company, Jharia. 


Jiwanlal Sunda, Joraphatak, P. O. Dhanear. 


Bijoy Narayan Singh and Jagdeo Prasad Singh, 
P. O. Kharkharee. 
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i. No. Name and address of mine 
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Name and address of owner. 





(2) 


46. 
AT 
AB. 


38. 


G0, 


‘GL. 
‘G2, 


64, 


Model Muraidih, 
P. Q. Nawagarh. 
New Kendwadih 
P. O. Nawagarh. 
Now Muraidih, 

P. O. Kharkharee, 


Nath end Khas Muraidih, 


P, O. Nawagarh. 
North Baramossia, 
P. O. Tundoo 
North Tundoo Khas, 
Katrasgarh. 

Pure Barora, 

P. O. Nawagarh. 
Pare Benedih, 

P. O. Nawagarh. 
Pure Dharmaband, 
P. O. Katrasgarh. 
Pure Ganeshpur, 
P. O. Nawagarh. 
Selected Mandra, 
P. O. Nawagarh.: 
Selected Muraidih, 
P. O. Nawagarh. 
South Barora, 

P. O. Nawagarh. 
Uppear Mandra, 
P. O. Nawagarh. 
West Phularitand, 
P, O. Nawagarh. 


Bastacolla, 

P. O. Dhangar. 
Dhansar, 

P. 0. Dhansar. 
Dhensar, NBH, 
P. O. Dhangar. 
East Bostacolla, 
P. O. Dhansar. 
Liberty, 

P. O. Jharig. 
Manaitand, 

P. O, Dhangar. 
North Bhuggatdih, 
P. O. Dhansar. 


Victory, 
P. O. Dhangar, 


Hast Busseriya; 
P. O. Kusunda. 
Khas Bansjorg, 
P. O. Bangjora. 
Niohitpur, 

P.O Bansjora, 


1273 Acts 5, 


(3) 
R. K. Pandey, P. O. Nawagarh. 





K. P. Lalla and Sons, P. O. Nawagarh. 

Mossre. Kamlondu and Subhendu Banerjee, 420, 
Shyampukuz Street. Calcutta. 

Kaluram Heliwal, P. O. Nawagarh. 

North Baramossia Coal Company, P. O. Dhangar, 

R. L. Agarwala, P. O. Katrasgarh. 

N. Sahai, P. O. Nawagarh. 

Doaba Coal Company (Private) Limited, Sunda 
House, Joraphatak, Dhanbad. 

B. N. Jagdeoprasad Singh, P. O. Katrasgarh. 

Pure Ganeshpur Colliery Company, P. 0. Sharia. 

Selected Mandra Colliery Company, P. O- Nawa. 
garh. 

Selected Muraidih Colliery Company, Jiwan 
Sadan, Dhanbad. 

D. P. Lalla and Sons, P. O. Nawagarh. 

Upper Mandra Oolliory Company, P, O. Naws- 
garh. $ 


West Phularitand Colliory Oompany, Jiwan 
Sadan, Dhanbad. 


Bhuggutdih 


Bastacolla Coal Company Limlted, 
P. O Dhansar. 
Pure Dhansar Coal Company, P, 0. Dhansar. 


Dhansar Ooal Company (Private) Limited, 
Dhanegar. 

East Bastacolla Colliery Company, 
P. O, Jharia. 

Agarwal Mining Company (Private) Limited, 
P. O. Sharia. 

Manaitand Colliery Oompany,P. O, Dhansar. 


Shrimati Narmada Bala Gupta, Sri Dinanath 
Agarwala and Bansdeo Prasad Agarwala, 
P. O. Jharia. 

United Mining Company Limited, P. O. Jharia. 


Busseriya 


East Bueseriya Colliery Company (Private) 
Limited Shanti Bhawan. Dhanbad. 

Khas Bansjora Oolliery Company, 
P. O. Banajora. 

Nichitpuz Coal (Private) Company, 
7, Msnoharpukur Road, Oalovtta-26- 

















[ct 18] 











No. Name and sddress of mine 
p Seine steer abscess EA een eer eee ed 


72, 


73. 
74, 
75. 
76. 
77. 
78. 
79, 
80. 
8L 
82. 


83. 
84. 
85, 
86. 
87, 


88. 
89. 
90. 
9i. 
92, 
93, 


94, 


95. 


(1) 


(2) 


Paure Nichitpur, 
P. O. Bansgjore. 


Central Bahierdih, 
P. O. Katrasgarh. 
Oontral Sinidih, 
P. O. Tungoo. 
East Sinidih, 

P. O. Tundoa. 
Jogidih. 

P. O. Tundoo. 
Khas Baihardiah, 
P. O, Tundoo. 
Majlitand, 

P. O. Tundoo, 
North Sinidih, 

P. O. Tundoo. 
Pure Sinidih, 

P. O. Tundoo, 
Pure Suderaidih, 
P. O. Tundoa. 
West Jogidih, 

P. O. Katrasgarh. 


Oentral Golukdih, 

P. O Jharia, 

East Kujama, 

P. O. Jbaria. 

New Golukdib, 

P. O. Govindpur, 

North Golukãib, 

P. O. Baliapur. 

Pure Selected Golukdih, 
P. O. Jharia. 


Katras New, 

P. O. Katrasgarh. 
Narayanpur, 

P. O. Katrasgarh. 
North Akashkinari, 
F. O. Katrasgarh. 
North Dharmaband, 
P. O. Katrasgrah. 
North Tentuliya, 
P. O. Katrasgarh. 
West Katras, 

P. O. Katrasgarh. 
West Koiludih, 

P. O. Katrasgarh. 


Basudev 'A’ (Narayanpur Seam), 


P. O. Khas Jesnagora. 
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Name arid address of owner 


(3) 





Pure Nichitpur Colliery Compeny, 
P. O. Bansjors, Dhanbad. 


Dharmaband 


K. K. Chandra and Brothers, 
Poat Box No. 13, Katrasgarh. 
Shrimati Manjula Devi, P. O. Tundos. 


P. Chanchani and Oompany Private Limitod.. 
P. O. Tundoo. 
P, K. Lalla and Brothers; P. O. Tundoo. 


Baihardih Coal Company, P. O. Tundoo. 
Sri Pritish Lalla, P, O. Tundoo. 
Bankarlall Kejrilall, P. O. Jbaria. 
Thakur Ramavtar Singh, P. O, Tundoc- 
Thakur G. P, Bingh, P. O. Tundoo. 
Bihar National Coal Company, 

P. O. Katrasgarh. 


Golukdih 


Shrimati Jyotsna Devi, Nilachal, 
P. O. Sitarampur, Burdwan. 
Eaet Kujama Colliery Company, 

P. O. Sijua (Dhanbad). 


Biswanath Aggarwalla, 
P. O. Govindpur (Dhanbad). 


Kishanlall Renjelall, 
P. O. Baliapur Dhanbad. ; 

Pure Selected Golukdih Colliery Companys 
P. O. Jharia, Dhanbad. 


Govindpur z 
Shrimati Kashi Bai, P. O. Katrasgrah. 


Shrimati Naraini Devi; P. O. Katrasgarb. 
Khimji Dossa and Company: Katrasgarh.. 
Kunverji Kalyanji, Ketraygarh. 

Debram Ramji, Katrasgarh. 


Messrs. N. K. Bose and Oompany, West Katrs 
Colliery Company, P. O. Katrasgrah, 


West Koiludih Colliery Company; Katrasgarh.. 


dealgora 
A. B. Jugduté and Company, Sharia. 
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81. Ns. Name and address of mine Name and address of owner 
(1) (2) (3) 
Jharia 
96. Bera Colliery, Bera Colliery Company, P., O. Jharia. 


97. 


98. 


99. 
100. 
101, 


102. 


103. 


104. 
105. 
106. 
107. 
108. 
109. 
110. 
111. 
112. 


113. 


114. 
115. 
116. 
117. 
118. 
119. 
120. 
121, 


P. O. Sharia. 

Central Dobari, 

P. O. Jharia. 

Kuya and Khas Kuya, 
P. O. Jharia. 

North Dobari, 

P. O. Jharia. 
North and West Ghanuadih, 
P. O. Sharia. 
Pura Bhuggatdih, 

P. O. Jharia. 


Central Keshalpur, 
P. O. Katrasgarh. 
East Keshalpur, 

P. O. Katrasgarh. _ 
Ideal Keshalpur, 

P. O. Katrasgarh. 
Khas Katrasgarh, 
P. O. Kateasgarh. 
New Katras, 

P. O. Katrasgarh, 
New Salanpur. 

P. O. Katrasgarh. 
North Keshalpur, 
P. O, Katrasgarh. 
Pare Salanpur, 
P.O Katrasgarh. 
Selected Govindpur, 
P. O. Katrasgarh. 
Selected Keshalpur, 
P. O. Katvasgarh, 
West and Sowaria Balanpur. 
P. O. Kotrasgarh. 
West Ramkanali, 
P. O. Katrasgarh, 


Bright Kusunda, 
P. O. Dhansar. 
Oentrel Godhur, 
P, O. Kusunda. 
East Kendwadih, 
P. O. Dhangar. 
Aggarwalla Godhur, 
P. O. Kusunda. 
Kbas Godhur, 

P, O. Kusunda. 
Khas Kusunda, 
P. O. Kusunda. 
North Godhur, 

P. O. Kusunda, 
Selected Godhur. 
P. O. Kusundeg. 


Shrimati Jayanti Devi, Jharia. 


Kuya Oolliery'Oompany (Private) Limited, 
Jharia. 
Sahana Coal Company, Jharia. 


North and West Ghanuadih Colliery Oompany, 
Jharia. 
Pure Bhuggatdih Colliery Company, Jharia. 


Katras 
Moolji N. Cholia, Katrasgarh. 


Shri Baijnath Ohoudhury and Others, 
Katrasgarh. . 
Ideal Keshalpur Colliery Oompany, Katraggarh. 


Mustafi and Company, P O. Katrasbazar, 
Dhanbad. 
New Katras Ooal Company, Katraszarh. 


Madhu Lachman and Sons, Katraszarh. 


North Keshalpur Colliery Company (Private) 
Limited, P. O. Katrasgarh. 
G. V. Modi (Receiver), Jharia. 


Selected Govindpur Coal Concern, Katrasgarh. 


Selected Keshalpur Colliery Company, Katras- 
garh. 

M. P. andZD D. Agarwalla, Dhanbad Bazar, 
Dhanbad. : 

West Ramkanali Oolliery Company, Katrasgarh, 


Kusunda 


Bright Kusunda Colliery Company, 
P. O. Dhansar. i 
Oontral Godhur Oolliery Company, Kusunda; 


East Kendwadih Coal 
Kusunda. 

Aggarwalla Godhur Coal Company, 
P. O. Kusunda, Dhanbad. 

Khas Godhur O38] Company, Kusunda. 


Company Limited; 


Khas Kusunda Coal Company (Private) Limited; 
40, Strand Road, Calcutta 1. 
North Godhur Colliery Company, Kusunda. 


Selected Godhur Coal Company, Kusunda. 
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122, Sri Godhur, Katasaria Coal Company (Private) Limited Jharia. 
P. O. Kusunda. ' 
Loyabad 
123, North Loyabad, North Loyabad Ccal Company, P. O Banejora- 
P. O. Bensjora. 

124, Bouth Loyatad, South Loyabad Coal Company, P. O. Bansjoxza. 
P.O Bansjoro, - 
Madhuband 

125. Central Jayaramdih. Paul Brothers, P. O. Nawagarh, Dhanbad. 
P. O. Nawagarh. 
126, Joyramdib, Joyramdih Coal Company, P. O. Nudkhurkes, 
P. O. Nudkhurkes. District Dhanbad 
127. Karmatand, . Sri Ram Coal Company, P. O. Karmatand. 
P. O. Karmatand. 
128. Khas Joyramdih, , Khas Joyramdih Colliery Company, 
P.O, Nawagarh, -> P. O. Nawagarh. 
129, Khas Matigoza, Khas Matigora Colliery Company, P. O, Nud. 
P. O. Nudkkurkee., khurkes. 
130. Modél Joyramdih, Panl Brothers. P. O. Nawagarah, Dhanbad. 
P. O, Nawagarh : : 
131. North Kessurgarh, Nandalall Shaba and Others, P. O. Nawagarh. 
P. O. Nudkhurkee. f 
132, Nudkhurkee, | . M. B. Roy and Brothers, P. O. Nudkhurkee. 
P. O., Nudkhurkee, 
133, Pinalgoria, East Kossurgarh Colliery Company, P. O. Nawa. 
. P. O Nawagarh. garh. 
134.: Pure Damoia, Pandit Rambhaju Upadhyaya and Company, 
P. O. Nudkhurkee. , P. O. Nudkhurkee. 
135. Pure Jyoramdih, . Pare Joyramdih Colliery Company, P. 0. Nud- 
P. O. Nudkhurkee. khurkee, Dhanbad. 
136. Ramgarh Jkeria, Ramgarh Jharia Colliery Company, P. ‘0. Karma. 
P. O. Karmatand. tend, Dhanbad. 
137. West Joyramdih, S A, K. Chandra, P. O. Nudkhurkee, 
P. O. Nudkburkee, , 
; Eta Mohuda 
138, East, Lohapati, East Murlidih Coal Company Private Limited, 
P.O Ramnagargarh. P. O. Sharia. 
Patherdih 
139. Bright Tasra, i Seth Jharumal. P, O. Sindri, Dhanbad. 
P. O. Sindzi. , 
140. Central Tasra. Central Tasra Coal Company, P.O, Jharia, 
"BO Bindri. Dhanbad. 
141. National Tasra. = Kailashram Khanna, P, O. Sindri, Dhanbad. 
7 P.O Sindri. i ‘ 
“442. Selected Sudamdih, `` Salested Sudamdih Colliery Company, 
P. O. Sindri Institute. P. O. Sindri Institute, Dhanbad. 
: Sijua $ 
4143. - Oontral Angarpathra, . Central Angarpathre Colliery Company, 
4 P. O. Sijua. : + P.O. Bijua, Dhanbad. 
144. Central Bansjora, Khas Sijua Coal Company (Private) Limited, 
P. O. Sijua, P. O. Sharia, Dhanbad. 
145, Chandore, R. N. Singh and Othera, P. O. Katrasgarh. 


P, O. Katrasgarh. 


a 3 = " 


t 
te 











P. O. Mugma. 
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SI. No. Name and address of mine Name and address of owner 
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146. Chandore, D. P. Agarwalla, P, O. Jharia, Dhanbad. 
P. O. Bijua. 
147. East Tetulmari, East Tetulmari Colliery Company Limited, 
P. O. Sijua. P. O. Sijua. 
148. Kalisthan Angarpathra, Kalisthan Angarpathra Ooal Company; ~ 
P. O. Eatrasgarh. P. O. Katrasgarh, Dhanbad. 
149, Khas Sijua, Khas Sijua Coal Company Private Limited, 
P. O. Bijua. P. O. Jharig. 
150, Model Angarpathra, B. L. Agarwalla, P. O. Govindpur, Dhanbad. 
P., O. Sijua. 
151. New Angarpathra, New Angarpathra Colliery Company, P. O, Katran: 
P O. Katrasgarh. garh, ; 
152. New Pandedih, New Pandedih Colliery Company, P. O. Jharia, 
P. O. Sijua. Dhanbad. 
153. North and North Hast Angar. North Angarpathra Coal Company, P. 0. Katras. 
pathra, garh, District Dhanbad. aS, 
P. O. Katrasgarh, 
154, North Tetulmari, North Tetulmari Colliery Company, P. 0. Sijva, 
P. O. Sijua. Dhanbad. 
155. Pure Selected Bansjora, H. C. Bhutani, P. O. Sijua, Dhanbad. 
P. O. Sijua. ` i l 
156. Pare Selected Tetulmari, Pure Selected Tetlmari Colliery Company Limi. 
P. O. Sijua. ted, Sijua. 
157. West Angarpathra, West Angarpathra Colliery Company Limited, 
P.O. Katraagarh, P O. Katrasgarh, 
158. West Obandore, West Ohandore Colliery Company, P. 0. Jharia. 
P. O, Sijua. 
159. West Mudidih, . Waliram Taneja Mines Private Limited, 
P. O. Sijua. P. O. Sijua, Dhanbad. e’ 
160. Basudev ‘A’, ; R. B. Jugdutta and Company, P.O. Jharia, 
P O. Khas Jeenagora. ` Dhanbad. : 
161. Central Sulunga, Purushottampur Collieries (Private) Limited, 
P. O. Khas Jeenagora, P. O. Sharia, Dhanbad. 
162, Golden Jeenagora, Salunga Collieries (Private) Limited, Anand 
P. O. Khas Jeenagora. Bhavan, P. O. Jharia, Dhanbad. l 
163. Pure Golukdih, Pure Golukdih Coal Company, P. O. Sharia. 
P., O. Sharia, 
164. Royal Tisra, Royal Tisra Oolliery Oompany; P,O. Jiem 
P, O. Jharia. Dhanbad. A 
165. Bergo, Khudiram Seal, P. O. Danro (S.P.), ' 
P, O. Danro (8.P.). 
166. Ohatkam, H. N. Bhagat, P. O, Barhait (8.P.). t 
P, O. Damni (8.P.). , 
167. Ohilgo, Messrs. Paul Brothers, P. O. Jamtara (S.P.).  * 
P, O. Amra Para (8.P.). iš 
168, Churi Jilwari, Fulchand Ram, P. O. Godda (S.P.}. 
P. O. Godda (8.P.). : 
Mugma Coalfield (East) 
. 169. East Badjna, S. N Chanda and Brothers, P. O. Nirshachatti, 
P. O. Nirshachatti. 
170. Hast Kepasara, Bangaluxmi Coal Company, P. O. Mugma, 
P. 0. Mugma. Dhanbad. f 
171. East Kumardhubi, Sri Lakshmi Naryan Trust, P. O. Jharia, 
P. O, Chirkunda. Dhanbad. 
172. Eest Rajpura, Rajpura Coal Company, P. O. Mugma. 

















Name and addregs of owner 








173, 
174. 
175. 


198, 


199. 
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East Shampur, 
P. O. Kumardhubi. 


Edgarcoor (Durgamata), 


P. O. Chirkunda. 
Edgarcoor, 

P. O. Kumardhubi. 
Kalimetg. 

P. O. Mugma, 
Kapasara, 

P. O. Mugma. 
Khas Kelimate,' 

P, O. Kumardhubi. 
Khas Nirga, 

P. O. Nirghachati. 
Khoodia, 

P, O Nirshachati. 


Merah, 

P. O. Chirkunda. 
Nayadanga, 

P. O. Nirshachati. 
Nirsa Khas, 

P. O. Nirshachati. 
Oriental, 

P. O. Kumardhubi, 
Pure Laikdih. 

P. O. Nirshachati. 


Pure Mandman, 

P. O. Mugma. 
Pure Rajpura, 

P. O. Kumardhubi. 
Pure Shampur, 

P. O. Nirshachati. 
Rajpura, 

P. O. Mugma. 
Reliance, 

P. O. Kumardhubi. 
Batyanarayan, 

P, O. Kumardhabi. 
Shampur, : 

P. O. Nirshachati. 
Shampur, 

P. O. Nirshachati. 
South Marma, 

P. O. Mugma. 

Sri Durgamata, 

P. O. Mugma. 

Sri Gopinathpur, 
P. O. Nirshachati. 
Sri Lakhmimata, 
P. O. Chirkunda. 
Sudarshan Shampur, 
P. O. Nirshachati. 
Upper Mehtadih, 
P, O. Nirshachati. 





(3) i 
Oriental Coal Company, P. O. Kumardhubi. 


Durgamste Cosi Company, P. O. Ohirkunda, 
Dhanbad. f 

Shrimati Sankerben Patel, P. O, Kumerdhubl, 
Dhanbad. 

G. L., Dubey, P. O. Mugma. 


Bihar Coal Syndicate Private Limited, 
P. O. Mugma, Dhanbad. 

Khas Kalimata Coal Company, P. O. Kumar. 
dhubi, Dhanbad. , 

Mahatta Brothers, 19. British India Street; 
Oaloutta-1. 

Khoodia Coal Company, P. O. Nirsbachati. 

Receiver, Onkarmal Agarwala, P. O. Barakat 
Burdwan. 


. Raghunath Agarwalla, P. O. Obirkunda. 


K. G. Saiji and Sons, P. O. Searsole Rajbari, 
Burdwan. 

Nirsa Khas Colliery (Private) Limited, P. O. Sear. 
sole Rajbari, Burdwan. 

Oriental Coal Company, P. O. Kumardhubi. 


Pure Laikdih Colliery (Private) Limited, 26A, 
Fern Road, Calcutta.19. 

East Indian Coal Company Limited, 4, Clive 
Row, Caleutta.1. 


Shrimati Sanker Ben Patel, P. O. Kumardhubi, 
Dhanbad. 
D. Mondal and Company, P. O. Nirshachati. 


R. K. Coal Company, Barakax, West Bengal. 


Reliance Coal Company, P.O. Kumardhubi, 
Dhanbad. 


Rurmal Agarwal, P.O. Satyanarayan Colliery, 
Kumardhubi. 


Khas Shampur Coal Company, P. O. Nirshachatil, 


The Kamala Coal Company, P. O. Nirshachati, 
Dhanbad. 
Guljarilal Agarwala, P. O. Jharia, 


J. N. Gorgi and Others, Chirkunda. 

Shrimati Mahamaya Devi, Nizshachati. 

J. K. Gorai and Company, Mugma. 

K. L. Bhambri and Company, Nirshachati, 
Dhanbad. 


East India Coal Company, 4, Clive Row; 
Oaloutia-1. 
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ZL No. Name and address of mine 
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209. West Barakar, 
P. O. Kumardhubi. 
201. West Chanch, 
P. O. Nirshachati. 
‘202. West Laikdih, 
P. O. Mugma. 
203. West Rajpura, 
P, O. Mugma. ` 
204, Dahibari, 
P. O. Mugma. 
‘205. Hast Palasie, 
P.O. Mugma. 
206. Jamdahi Basantimata, 
P. O. Mugma. 
207. Palasia, 
P, O. Magma. 
208. Ramkrishna, 
P. O. Chirkunda, 
209. Sri Ragunathji, 
P. O. Ohirkunda, 
210. Badjna, 
P. O. Nirghachati. 
811. Obspapur, 
P. O. Nirshachati, 
212. Jamburya (Selected Jhamburya) 
P. O. Nirshachati. 
A13. Khas Badjna, 
P. O. Nirshachati. 
214. Lower Badjua. 
P. O. Nirshachati. 
215. North Badjna, 
P. O. Nirshachati, Dhanbad. 
816. North Laikdih, 
P. O. Nirshachati, Dhanbad. 
817. Pure Hariajam, 
P. O. Nirshachati, Dhanbad. 
218 Pure Singhpur, 
P. O. Nirshachati, Dhanbad. 
219. Selected Fatka, 
P, O. Nirshachati, Dhanbad. 
$20. South Badjna, 
P. O. Nirshachati, Dhanbad. 
A21. Oburi, 
P. O. Ray, District Ranchi. 
922, Dakra Buk Buka, 
P. O. Khalari. 
223. Damodar Valley, 
P. O. Hindegir. 
224. Hindegir, 





P, O. Hindegir. 





=N 
[Act 







Name and address of owner 
(3) 

Dinendra Nath Das, P. O. Kumardhubi. 
West Chanch Coal Company, P. ©. Barakar. 


West Laikdih Coal Company, 152, B. K. Paul 
Avenua, Caloutta. 5. 
Kalyaneswari Cos! Company, P. O. Mugma. 


Dahibari Coal Company, P. O. Mugma. 

K. K. Goswami, P. O. Mugma, 

Jamdohi Coal Company, P. O. Mugma. 

K. K. Goswami, P O. Mugma, 

P. N. Mukherjee, Chirkunda. 

Sri Raghunathji Coal Company, P. O. Chirkunda. 


Oriental Coal Company Limited, 25, Brabourne l 
Road, Oaleutta-1. 
B. N. Dutta and Others, Nirshacha ti. 


East Indian Coal Company Limited, 4, Clive 
Row, Calcutta 1. 

Western Bengal Ooalfields and Administrative 
Office, P. O. Moira Colliery, Burdwan.. 

Associated Laikdih Colliery Limited, 18, Netaji 
Subhas Road, Caloutta. 

North Badjna Ooa! Company, P. O. Ranaghat, | 
District Nadia, 

North Laikdin Coal Company, 
22, Strand Road, Calcutta.1. 
East Indian Coal Oompany, 4, Olive Row, 

Calcutta-1, 
Satyapal Kapoor, Kapoor Nivas, Dhanbad. 


Nirshachati 


Srikrishna Colliery Company (Private) Limited, 
P. O. Kumardhubi, Dhanbad. 


South Badjna Coal Company, P. O. Nirshachati. 


United Karanpura Colliery Company (Private) 
Limited, 91, Stephen Houce, Calantta. | 

United Karanpura Oolliery Company (Private) i 
Limited, Stephen House, Caloutta. 

B. K. Bhaduri and Sons, 10, Purulia Road, 
Renchbi. 

Hindegir Mining Corporation Limited Hirapur, | 
Dhanbad. 











“225. Karanpura Dewarkhand, 
P. O. Khalari. 


226, 
227. 


228. 
229. 
230. 


231. 
232. 


233. 


234. 
235. 
236. 
237. 
238. 
239. 
240. 


241, 
242, 
243, 
244, 
245, 
246. 
247. 








@) 


Karkata, 

P. O. Khalari, 
Manki, 

P. O. Ray. 


Ray, 

P. O. Ray. 

South Karanpura, 

P. O. Hindegir. 
West Tumang, 

P. O. Macluskiegunj. 


Meal, 
P. O. Chitarpur. 
Rauta, 
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Karanpura Dewarkhand Colliery Oompang 
(Private) Limited, F. 3, Gillanders Howse, 
Calcutta. 

Ajit Prasad Singhdeo and Others, 82, Siephen- 
House, Oaleutta-1. 

Nations! Coment 





anel Mines and Industries: 

82, Stephen House, Dalhousie Square Mast,. 
Calcutta. ; 

N. ©. M. I. Limited, 82, Stephen 
Dalhousie Square East, Calcutta. 

Chauhan Brothers, Old Commissioner's Cor-- 
pound, Ranchi. 

Chauhan Brothers, Old Commissioners Com 
pound, Ranchi. 


Houses 


Ramgarh.Hazaribagh Coalfield. 


P. O Ramgarh Cantonment. 


Buggia, 
P. O. Ohitarpur. 


Central Saunda, 

P. O. Saunda. 
Karanpura, 

P. O. Patratu. 
Khas Karanpura, 

P. O. Patratu. 
Lepanga, 

P. O. Bhadaminagar. 
Religara, 

P. O Religera. 
Baunda ‘D’ (Bird’s), 
P. O. Bhurkunda. 
Sirka, 

P. O. Argada, 


Ara, 

P. O. Kuju. 
Heszagara, 

P. O. Kuju. 
Jharkhand., 

P. O. Ghatutand, 
KedJa, 

P. O. Ghatutand. 
Kuju, 

P. O. Kuju. 
Laiyo, 

P. O. Daneya. 
Model Dhori, 

P. O. Chainpur. 


Rajballav Singh Ohitarpur, District Hazaribagh. 


Receiver, State of Bibar, through Sri 8. K.. 
Sinha, ILAS. O.8.D., Department of Mines 
and Geology, Government of Bihar, Patna. 

Suggia Coal Company, Obitarpur. 


South Karanpura Coalfield 


United Oollieries Limited, 5, Royal Exchange 
Place, Caloutta 1. 

Associated Karanpura Colliery (Private) Limited, 
18, Netaji Subhas Road, Calouita.1. 
Khas Karanpura Collieries Limited, 71, Ganesk. 
Chandra Avenue, Caloutta. 
Hindustan Coal Company, 
Hazaribagh. 

The Karanpura Collieries Limited, Chartered 
Bank Buildings, Caloutta.1. 

Karanpura Oollisries Limited, Chartered Bank. 
Buildings, Caloutta.1. 

South Karanpura Coal Oompany Limited: 
Ohartered Bank Buildings, Caloutta.1. 


Bhadaminagar,. 


West Bokaro Coalfied 





North Ramgarh Oolliery Company (Private) 
Limited, 8, Deodar Street, Calcutta. 


Hessagara Coal Company, P. O. Kuju. 
Under dispute. 
Under dispute. 


Kuju Collieries Company (Private) Limited,. 
P. O. Kuju. 
North Bokaro Qoal Company. P. ©. Danes 
Hazaribagh, 


Model Dhori Colliery Company, Hazaribagh. 





1978 
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248. Morpa, A. K, Roy and R. P. Choudhury, P. O. Kuju. 
P, O. Kuju. 
249, Pindza, Pindra Ccal Osmpany, Ramnaryan Jais Com. 
P. O. Kuju. pound Ranchi. 
250. Sarubers, North Ramgarh Ccal Company (Private) Limited, 
P. O. Kuju. 8, Deodar Street, Oalcutta-19. 
251. Semra, B. M. Roy, Burrabazar, Hazaribsgh. 
P. O. Mandu. 
252, Toora, M. N. Chatterjee, Kuju, Hazaribagh. 
P. O, Kuju. 
253. Topa, Topa Coal Company, Kuju, Receiver M. H. 
P, O, Kuju. Chatterjee and 8. K, Banerjee, Kuju, Hazari. 
begh, 
MADHYA PRADESH 
Central India Coalfields 
254. Chirimiri, Chirimiri Colliery Comrany (Private) Limited, 
P. O. Chirimiri, 18/22, Sheik Memon Street, Bombay.2. 
255. New Chirimiri (Ponri Hill), Dadabhoy’s New Chirimiri N. Ponri Hill Oclliery 
P. O. Ohirimiri. Company Private Limited, Post Box No. 85, 
Nagpur 1. 
256. North Chirimiri, United Collieries Limited, 25, Brabourne Road,- 
P. O. Gelhapani. Calcutta, 
257. North Jhagrakhand, Jhagrakhand Collieries (Private) Limited, 
P. O. Jhagrakhand Colliery. 15, Gariahat Road, Oalcutte.19, 
258. Pure Ohirimizi, K. N. Dhody. 
P. O. Ohirimiri. 
259. Rajnagar, Messrs. Dalchand Bahadur Singh, 15, Gariahat 
P. O. Rajnagar Colliery. Road, Caloutta.19. 
260. Ramnagar Vindhys Collieries (Private) Limited, 18, Netaji 
P. O. Ramnagar Colliery. Subhas Road, Caleutta.1. 
261. South Jhagrakhand, Jhagrakhand Collieries (Private) Limited, 
P. O. dhagrakhand Colliery. 15, Gariahat Road, Caloutta-19. 
262, West Ohirimiri, Indra Singh and Sons Private Limited, 7 Wellesly 
P. O. Ohirimiri, Place, Calcutta. 1. 
263. West Jhagrakband, Jhagrakhand Qollierios (Private) Limited, 
P. O. West Jhagrakhand Colliery. 15, Gariahat Road, Caloutta.19. 
Pench.Kanhan Valley Coalfields 
264. Ambara N. H. Ojha and Company (Private) Limited 
P. O. Junnerdeo. F.3, Gillander House, 8, Netaji Subhas Road 
Caloutta.1. 
265. Barkui, Pench Valley Coal Company Limited, Hongkong 
P. O. Parasea. House, 31 Dalhoutie Square, Hast, Calcu it-1. 
266. Barkuhi West, J. A. Trivedi and Brothers, Post Box No, 1, 
P. O. Parages. Balaghat, District Chhind wara. 
267. Bhamori, Amalgamated Coalfields Limited, Hongkoug 
P. O., Parasea. House, 31, Dalhousie &qure, Caloutia.1. 
268. Chandamata, Pench Valley Coal Company Limitsd, Hongkong 
P. O. Parasea, House, 31, Dalhousie Square East, Calcutta.1. 
269. Damua, Under dispute. 
P. O. Damua Colliery, Junnerdeo. 
270. Datla West, Amalgamated Coalfields Limited, Hongkong House. 


P. O. Junnerdeo. 





31, Dalhousie Square East, Oaleutta.-1. 









P, O. Parasea. 


P. O. Rungte Colliery. 


Name and address of mine 
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271. Dhao, Durga Prosad, Junnerdeo, Obhindwara. 
P. O. Dhao Colliery. 

272. East Dongarchickli, Pench Valley Coal Company Limited, Hongkong 
P. O, Parases, House, 31, Dalhousie Square, Oalcutta.1, 

273. Hklehra, Amalgamated Coalfields Limited, Hongkong 
P. O. Parasea. House, 31, Dalhousie Square Hast, Oaloutta-1, 

274, Ghorawari, J. Trivedi and Brothers, P. O. Balaghat. 
P. O. Ghorawarikhurd. ‘ 

275. Kalichapar, Under dispute. 
P. O. Kalichapar, 

2186. Newton Chickli, Newton Chickli Collieries (Private) Limited, 
P, O. Parages. P. O. Parasea. 

277. North Ohandamata, Pench Valley Coal Company Limited, Hongkong 

. 2.0. Paragea. Houie, 31, Dalhousie Square, Calortta.1. 

278. Rakhikol, 8,0. Kambata (Private) Limited, Maharshi 
P. O. Rakhikol, Karve Road, Bombay.20. 

279. Rawanwara, Amalgamated Coalfields Limited, P. O. Paranee, 
P. O. Parases. Chhindwara. 

‘280. Rawanwara Khas, Oriental Coal Company Limited, 25, Brabourne 
P, O. Parasea, Road, Calcutta.1. 

281, Sial Ghogri, Sial Ghogri Group, Nelson Square, Nagpur 
P. O. Junnerdeo. 

282, Sukri, The Jamai Majri Coal Compauy Limited, P. 0. 


Parasea, Ohhindwara. 


Raigarh Coalfield 


283. Baroud, P., R. Gupta and Others, P.O. ard District 
P. O. Ghorghoda. Raigarh (M, P.) 

284. Domnara, K. N. Poddar. North Ambazhari Road, Nagpur. 
P. O. Kharsia. 

Sohagpur and Johila Coalfield 

285. Amlai, Rewa Coelfields Limited, 4, Bankshall Street, 
P, O. Dhanpuri. Oaloutts.1. 

986. Bhadra . Rewa Mining Company Limited, P. O. Kotma, 
P. O° Kotma, i 

987. Birsingpur, Johilla Coalfields Limited, P. O. Bizsingpur Pali, 
P. O. Birsingpar Pali. District Sahdol. 

288. Burhar No. 1, Rewa Ooalfields Limited, 4, Bankshall Street, 
P. O. Dhanpuri. Calcutta-1. 

289. Burhar No. 3, Rewa Coalfields Limited, 4, Bankehall Street, 
P. O. Dhanpari Calcutta. 1. 

‘290, Kotma, Associated Cement Company Limited, 121, 
P. O. Kotma Colliery. Maharshi Karve Road, Bombay. 20. 

291, Nowrazabad, Associated Cement Company Limited, 121, 
P. O. Nowrazabad. Maharshi Karva Road, Bombay-20. 

292. Rungts, Mahabir Prasad Rungta end Partners, P. 0O. 


Rungta Colliery, District Shadol. 


ORISSA 


Ib Valley Coalfield 


Hingir Rampur Coal Company Limited, Post Box 
No. 109, Home Street, Fort, Bombay. 


293. Hingir Rampur, 
P. O. Rampur Colliery, 
District Sambalpur. 





(2) 





294, Ib River, 
P. O. Brajrajnagar, 
District Sambalpur. 


The Coal Mines (Taking Over of Management) Act, 1973 


Name and address of mine 





[Act 


Name and address of owner © 


(3) 


Chandmal Indrakumar Karnani, 3 Synagogue 
Btreet, Calcutta.1. 


N 





295. Orient, Western Bengal Coalfields Limited, Admn. Office 
P, O. Brajrajnagar, —Moira Colliery, District Burdwan. 
District Sambalpur. 
MAHARASHTRA 
Kamptes Coalfield 
296. Kamptee, Oriental Coal Company, Limited, C/o 25, 
P. O. Kamptee. Brabourne Road, Caloutta-1. 
Wardha Valley Coalfields 
297. Ballarpur, Ballarpur Collieries Company, Post Box No. 11, 
P. O. Ballarpur. Biseswar House, Lajpat Rai Marg, Nagpur. 
298. Chanda Rayatwari, R. B. Seth and Sri Ram Durgaprasad, P. O. 
P. O. Chanda. Tumsar, District Bhandara. 
299. Ghughus, Ballarpur Collieries Company, Pos} Box No. 11, 
P. O. Maneckpur, Biseswar House, Nagpur. 
300. Hindusthan Lalpeth, Perfect Pottery Company Limited, Hanumantal, 
P. O. Chanda, Jubbalpore (M. P.) 
301. New Majri, Shetia Mining and Manufacturing Corporation, 
P. O. Shivaji Nagar. 4, Bakul Bagan Road, Calouita.25. 
302, Basti, Ballarpur Collieries Company Limited, Temple 
P. O. Ballarpur. Road, Post Box No. 11, Negpur. 
WEST BENGAL 
Kasta Coalfield 
303, Tewari’s Beldangakhas, Messrs. 8. C. Tewari and Others, P. O. Parsundi, 
P. O. Churulia. District Birbhum. 
304. Jorekuri, Jorekuri Coal Company Private Limited, Post 
P. O. Churulia. Box No. 55, Dhanbad. 
305. Kasta Bengal, Kasta Coalfields Limited, 3, Synagogue Street, 
P. O. Churulig, Calcutta. 1. 
306. Palasthali, Palasthali Coal Concern (Private) Limited, 
P. O. Ohurulia. 53, Machua Bazar Road, Chinsura, District 
Hooghly. 
307. Pariapur, Sri Shewsiamal Agarwala, P. O. Baithiae, District 
P. O. Kalipahari. Birbhum. 
Raneegunj Coalfield 
Dishergarh 
308. Barmondia 3 and 4 Pits, New Beerbhoom Coal Company Limited, 8, Olive 
P. O. Kanayapur, Row, Oalcutia-1. 
309. Bhamuria, Naturia Coal Company Private Limited, P. O. 
P. O. Bhamurig. District Purulia. Bhamuria, District Purulia. 
310. Burradhemo, North Dhemo Coal Company Limited, 135 Cann. 
P. O. Sitarampur, ing Street, Oalcutta-1. 
West Bengal. 
311, Ohinakuri No. 1 and 2 Pits, Bengal Ooal Company Limited, 8, Olive Row, 


P. O. Sunderchak, 


Calcutta. 1. 









Me 


Name and address of mine 


326. 
327, 
328. 
| 329, 


330. 
331. 





(2) 
Chinakuri No. 3 Pit, 


P. O. Sunderchack, Burdwan. 


Deoli (Mondal’s), 
P. O, Dishergarh. 
Dhemo Main, 

P. O. Sitarampur, 
West Bengal. 
Hirakhun, 

P, O. Neturiya. 
Manoharbahl, 

P. O. Asangol. 
Parbelia, 

P. O. Neturiya. 
Patmohana, 


P. O. Patmohana (Sitarampur). 


Poidih, 

P. O. Sunderchak. 
Ramjibanpur Nap’s 
P. O. Sitarampur. 
Ranipur, 

P. O. Disbergarh, 
Burdwan. 
Sanctoria, 

P. O. Dishergarh. 
Seetalpur, 

P. O. Dishergarh. 
Sodspur 9 and 10 Pits, 
P. O, Sunderchak. 
South Joyramdanga, 
P, O. Asansol. 


Babisole, 

P, O. Ondal. 
Belbaid, 

P. O. Toposi 
Chowki Danga, 

P. O. Toposi. 

East Jambad, 

P. O. Kajoragram, 


East Kajora, 

P, O. Ondal. 

Jambad Selected, 

P. O. Kajoragram. 
Jaipuria Kajora, 

P. O. Ondal. 
Mukherjee Jote Janaki, 
P. O. Toposi. 

Jote Janaki Khas, 

P, O. Toposi 


Kajora and Western Kajoras, 


P. 0. Kajorazram. 
Prosonno Dutta’s Kajora, 
P. O. Kajoragram. 


The Coal Mines (Taking Over of Management) Act, 1973 





A. L R. 


Name and address of owner 
(3) 


Bengal Coal Company Limited, 8, Clive Rowi. 
Calcutta-1. í 

B. N. Mondal and Company, P. O. Dishergarh, 
District Burdwan. 

Dhemo Main Collieries and Industries Limited, 
36, Chowxinghee Road, Osloutta.16. 





Durga Devi Singhania, P. O. Neturiya, District. 
Purulia, West Bengal. 

Chandramal Indrakumar (Private) Limited, 
3, Synagogue Street, Calcutta-t. 

Bengal Coal Company Limited, 8, Clive Row, 
Calcutta 1. 

Messrs. Patmohana and Bharat Chak Collieries 
Private Limited, P. O. Sitarampur, District. 
Burdwan. 

Bengal Coal Company Limited, 8, Clive Row, 
Oalcutta.1. 

Ramjibanpar Coal Company Limited, 4, Mande. 
villa Gardens, Oaloutta.19. 

Equitable Coal Company Limited, 1/2, Lord 
Sinha Road, Calcutta-16. 


Bengal Coal Company Limited, 8, Clive Row,. 
Caleutta.1. 

Bengal Coal Company Limited, 8, Clive Row,. 
Calcutta-1. 

Bengal Coal Company Limited, 8, Clive Row, 
Calcutta. 1. 

Dishergarh Coal Company Limited, 3, Byna. 
gogue Street, Oalcutia.t. 


Kajora 


Bharat Mining Corporation Limited, 91, Stephen. 
House, 5th Floor, Calcutta 1. 

Belbaid Collieries Limited, P, O. Raneegunj,. 
Burdwan. 

Birbhum Mining (Private) Limited, 7, Monohar. 
pukur Road, Calcutta. 

Amalgamated Jambad Syndicate (Private): 
Limited, 33, Biplabi Rashbehari Bose Road, 
Calcutta-1. 

Swadeshi Mining and Manufacturing Company- 
Limited, 33, Netaji Subhas Road, Caleutta.1. 
Devii Gelabhai and Others, P. O. Kajoragram, 

Burdwan. 

Swadeshi Mining and Manufacturing Company- 
Limited, 33, Netaji Subhas Road, Caleutta.1. 

C. R. Mukherjee, Netaji Subhas Road, Raneegunj, 
Burdwan. 

Banerjee Sanatan, P. O. Toposi, Burdwan. 


K. C. Palehoudhury, P. O. Kajoragram, Burdwan.. 


P. O. Datta and Sons, T1A, Netaji Subhas Road, 
Oalcutta.1. 








“A878 


The Coal Mines (Taking Over of Management) Act, 1973 









[Act 


HL No. Name and address of mine Name and address of owner a EN 


(1) 
337. 
338. 

339. 
340. 
341. 
342. 
343, 
-344, 
345. 
346. 
341. 
348. 
349. 


350. 
351. 
352, 


353. 


354. 
355. 
356. 
357. 
358, 
359. 
360. 
361. 
362. 
363. 


(2) 


Kajora (Guzdar), 
P. O. Kajoragram. 
Kajora Selestad, 
P. O. Ranigunj, 
Khas Kajora, 

P. O. Kajoragram. 
Khas Səargole, 

P. O. Searsols Rajbari. 
Krishnanagar, 

P. O. Toposi. 
Kunustoris, 

P, O. Topoai. 
Lachipus, 

P, O. Kajoragram. 


` Lower Kenda, 


P. O. Kajoragram. 
Madhujore, 

P. O. Kajoragram. 
Mahabir, , 

P. O. Banigunj. 
Moira, 


P. O. Moira Colliery, Ondal. 


New Kenda,. 

'P, O. Toposi. 
North Jambad, 

P. O. Kajoragram. 
North Searsole, 

P. O. Searsole Rajbari. 
Parascole, 

P.O Eajoragram. 
Parasia, 

P. O. Kajoragram. 
Propor Kajora, 

P. O. Kajoragram. 


Pure Banera, 

P. O. Ranigunj. 
Pure Jambad, 

P O. Kajoragram. 
Pure Kajora, 

P, O. Kajoragram. 
Pare Kenda, 

P. O..Ukhbra. 

Pore Seargole, 

P. O. Searsole Rajbari. 
Beal Jambad, 

P, O. Bahula. 


Beal Kejora, 

P. O. Kajoragram. 
Searacle, 

P. O. Ranigunj. 
Singaran, 

P. O. Toposi. 


‘Sitaldasji.Selested, 


P. O. Searsole Rajbari. 


(3) 


The Guzdar Kajora Coal Mines Limited, 
P. O. Kajoragram. 

Kajora Selested Colliery Company Limited, 
135, Canning Street, Caloutta. 1. 

Khas Kajora Coal Company Limited, 18, Netaji 
Babhas Road, Calcutta.1. 

Kumar K. N. Malish, P. O. Seargole, Rajbari. 


Parasia Collieries Limited, 25, Netaji Subhas 
Road, Calcutta- 1. 

Bengal Ooal Company Limited, 8, Clive Row, 
Calcutta.1, 

Katras Jhareeah Coal Company, 8, Clive Row, 
Caloutta.1. 

Kbas Kenda Colliery (Private) Limited, 
135, Oanning Street, Caloutts.1. 

Madhujore Coal Company Private Limited, 
135, Canning Street, Caloutta.1, 

Mahabir Collieries Limited, 178, Mahatma 
Gandhi Road Calcutta. ` 

Western Bengal Coalfields Limited, 9/1, R. N. 
Mukherjee Road, Caloutta.1. 

New Birbhum Coal Company Limited, 8, Olive 
Row, Calcutta 1. 

North Jambad Coal Company, P. O. Kajoragram, 
Burdwan. 

Searsole Mining Industries (Private) Limited: 
P. O. Searsole Rajbari, Burdwan. 

Parascole Coal Company, 18, Netaji Subhas Road, 
Caloutta-1. 

Parasia Collieries Company, 25, Netaji Subhas 
Road, Caloutta 1. 

Sri Nimbarak, Proper Kajora Ooi] Company 
(Private) Limited, 135, Biplabi Rashbehari Bose 
Road, Oalontta.1. 

Pure Kustore Colliery Company Limited, 8, Lyons 
Range, Calcutta-1. 

Pare Jambad Collieries (Private) Limited, 
135, Canning Street, Osloutta.1. 

East Barakar Coal Company (Private) Limited, 
18, Netaji Subhas Road, Oalcutta.1. 

Pare Kenda Coal Company, P. O. Ukhra, 
Burdwan. ; 

Kumari Rani H.: Devi, P. O. Searsole Raibari, 
Burdwan. 

Oriental Coal Company (Private) Limited 
25, Brabourne Road, Osleutta-1. 

Real Kajora Colllery Trust, 24, Strand Road, 
Caloutta-1. 

Searsole Coal Company Limited, 22, Chittaranjan 
Avenue, Oalontta.13, 

Singaran Coal Syndicate Limited, 237/P/1A, 
Maniktalla Main Road, Calcutta. 

Sitaldasji Selected Colliery, P. O. Searsole Raj. 
bari, District Burdwan. 












15] 


ÁA a) 
/ 


364, South Jambad, 
P. O. Kajoragram. 
365. South Parasia, 
P. O. Kajoragram. , 
366. Toposi, ` 
. P.O. Toposi. 
367. Western Kajora, 
. P, O. Kajoragram. 


368, Ajoy Bank, 
-P, O. Nutandanga. 
369. Bankola, 
P, O. Ukhra. 
370. ' Central and Lower Jambad, 
` P. O. Bahula. 


r 
371. Chora Pits, | 
P. O. Babula, i 


372. Darula, 

P. O. Pandaveswar. 
373. Hast Sitalpur, 

P. O. Ukhra. 
374. Goenka Kajora, 

P. O. Kajoragram. 
375. Gurugopinatb, 


9 pits.) 


P. O. Ukhra, 
376. Haripur, 

P. O. Babula. 
377. Jambad Kajora, 

P. O, Siduli. 


378. Kottadih, 
P. O. Kottadih. 
379. Kumardihi, 


P. O. Ukhra. 

380. Kumarkhala, 
P. O. Bahula. 

381. Nag’s Kajora Jambad, 
P. O. Ukhra. 


382, North Ohors, 

P. O. Bahula. 
383. Pansuli, 

P. O. Nutandanga. 
384. Pure Samla, 

P. O. Nutandanga. 


385. Pure Sitalpur, 
P. O. Ukhra. 
386. Samla Baidyansthpur, 
P, O. Pandaveswer. 
387. Bamia Obhattrisanda, 
P. O. Pandaveswar. 
388. Samla Dalurband, 
P. O. Pandaveswaz. 


WK “Name and address of mine 


(1. Chora—10 pit 
2. Chora—7 and 
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Name and address of owner 


(3) 


South Jambad Coal Company (Privste) Limitad, 
33, Canning Street, Caloutta.1. 

South Parasia Collieries (Private) Limited, 25, 
Netaji Subhas Road, Caloutta.1. 

Associated Nandi Collieries Limited, 18, Netaji 
Subhas Road, Calcutta-1. 


. Western Kajora Collieries (Private) Limited,. 


178, Mahatma Gandhi Road, Calcutta. 


Pandaveswar 


Ajoy Coal Company (Private) Limited, 34A, 
Sardar Sankar Road, Calcutta 29. 

Burrakar Coal Oompany Limited, Ohbartered. 
Bank Buildings, Caloutta-1. 

East Bahula Oollieries Company (Private) 
Limited, 18, Netaji Subhas Road, Caloutta.1. 
Ohora Coal Company, 3, Synagogue Street, 

Calcutta. 1, 


East Satgram Coal Company Limited, 135, 
Canning Street, Caloutta-1. 

East Barrakar Ooal Company (Private)- Limited;, 
P. O. Ukhra. ` 

Goenka Coal Company, 8. B. Goenka, P O. Ukhra,, 
Distcict Burdwan. 

Gnananda Industries (Private) Limited P. Gy 
Ukhra, District Burdwan. 
Selected Barabeni Coal Company Private 
Limited, 18, Netaji Subhas Road, Caloutta.1, 
Jambad Kajora Colliery Oompany (Private) 
Limited, P. O, Siduli, District Burdwan. 

Equitable Coal Company Limited, 1/2, Lord 
Sinha Road, Calcutta. 

Kumardibi Coal Company, P. O. Ukhra, District. 
Burd wan. 

Kumarkhala Callieries Company, P. O. Bahols. 


Shrimati Ashalata Nag and Others, 4, Mendeville, 
Gardens, Calcutta. 

Sri B. M. Dutta, North Ohora Colliery Company, 
P. O. Bahula, Digtrict Burdwan. 

Krishna Valley Selected Coal Company, 

P. O. Nutandanga, 

Pure Samla Coal Company (Private) Limited, . 
Bun Distributors and Mining Company Limited, 
14, Netaji Subhas Road, Calcutta-1. 

Pore Sitalpux Ooal Concern Limited, 23.B, 
Netaji Subhas Road, Calcutta. 

Ashoke Minerals and Company, P. O, Pandave. 
swar, District Burdwan. 

Swedeshi Mining and Manufacturing Company 
Limited, 33, Netaji Subhas Road, Calentta-1. 
Bamla Dalurband Ooal Company (Private) 

Limited, P. O. Jharia, District Dhanbad. 





1978 
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SL. No. Name and address of mine Name and address of owner es 
(1) (2) (3) oe : i NG 
389. Semla Manderbani, Western Bengal Coalfialds Limited, 9/1, R, N 
P. O. Pandaveswar, Mukherjee Road, Calcutta.1. 
390. Samla Kendra, Bwedeshi Mining and Manufacturing Company 
P. O. Pandaveswar. Limited, 33, Netaji Subhas Road, Calcutta. 
391. Bamla Pandaveawar, Swedeshi Mining and Manufacturing Company 
P. O. Pandaveswar, Limited, 33, Netaji Subhas Road, Caleutis, 
392. Samla Ramnagar, Swedeshi Mining and Mauufacturing Company 
P. O. Pandaveswar, Limited,.33, Netaji Subhas Road, Calcutta. . 
393. Sarpi Kajora, Sarpi Kajora Coal Mines (Private) Limited, 33, 
P. O. Ukhra. Canning Street, Oalcutta 1. ° 
394. Selected Kajora Jambad. Selected Kajora Jambad Collieries, P. 0. Ukhra. 
P. O. Bahula. ; 
395. Selected Samla, Selected Dahurband Coal Company (Private) . 
P. O. Pandaveswar. Limited, 137, Ootton Street, Caloutta 7; ` j 
396. Siduli, Siduli Colliery Company, P. O. Ukhra District 
P. O. Ukhra. Bardwan. 
397. Bitalpur, Sitelpur Ooal Oompany (Private) Limited, 
P. O. Biduli. P. O. Sidali, District Burdwan. : 
398. South Adjai, Gopal Collieries Limited, 174, Mahatma Gandhi 
P., O. Gogla. Road, Calcutta. 
399. Sunkarpur, Ukhra Minerals (Private) Limited, P. 0. Ukhra, 
`P, O. Ukhra, District Burdwan. 
400. Victory Group, Coal Products (Private) Limited, 3, Bankshal! 
P. O. Nutandanga. Street, Caloutta.1. 
401. Visheshari Khandra. N. H. Ojha and Company, Gillandera, House, 18, 
P. O. Ukhra. Netaji Subhas Road, Calcutte. 
Satgram i 
402, Ardhagram Khes, Messrs. R. K. Agarwalla and Sons (Private) 
P. O. Ardhagram. Limited, Lalbazar, P. O. Jharia, District 
Dhanbad. 
403. Central Satgram, Harsookdas Balkissendas, 22, Burtolla Street 
P. O. Jaykaynagar- Oalcutta 7. 
404. Chatbalpur, K. L. Selected Coal Concern, P. O. Jaykaynagar. 
P. O. Jaykaynagar, 
405. Ohapui Khas, Sahu Minerals Properties Limited, A 3, Prithyl. 
P. O. Kalapahari. raj Road, Jaipur. 
406. Damoda, Damodar Coal Company Private Limited, 
P. O. Ranigunj. P. O. Ranigunj, District Burdwan. 
407. East Jamehari, Harsookdas Balkissendas, 22, Bartolla Street, 
P. O. Ranigunj. Calcutta-7. 
408. East Nimcha, Eest Laikdih Colliery Company Limited, 
P. O, Jaykaynagar. P.O Jaykaynagar, District Burdwan, 
409. East Satgram, East Satgram Coal Company (Private) Limited, 
P, O. Jaykaynagr- 135, Canning Street, Calcutta 1. 
410. Jaşkeynagar, Alumunium Corporatian of India Limited, 
P. O. Jaykaynagar. P. O, Jaykaynagar, District Burdwan, 
411. Khas Ohalbalpur, Rani H. Devi and Rani K. Devi, Searsole Rajbari, 
P. O. Jaykaynazer. District Burdwan, West Bengal, 
412. Mithapur, Nirmal Kumar Geaulechha, 7/2, Babulal Lane, 
P. O. Ssarsole Rajbari. Calcutta-7, 
413. Modern Satgram, West Bengal Mining Company, P. O. Ranigunj. . 
P. O., Ranigunj. 
414. New Jameharikhas, New Jameharikhas Colliery {Private) Limited, 


.P. O. Jaykaynagar. 





P. O. Searsole Rajbari, District Burdwan. 








ee 
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Name and address of owner 


tN CER, ent 





SI, No. Name and address of mine. 
(1) (2) 
415. New Sa'gram, 
P, O. Devchandnagar. 
416. Nimcha, 
_P, O. Raniguni. 
417. North Brook, 
~P. O. Jaykaynagar. 
418. Ratibati, 
P O. Kalipahari. 
419. Satgram (Nageswar), 
P. O. Bearsole Rajbari. 
420. Selected Searsole, 
P. O. Raniguyj. 
421. Sri Amritnagar Selected, 
P. O. Ranigunj. 
492, Adjoy Second, 
Charan pur. 
(Merged with Girimint Oolliery 
since 1-6-1970.) 
423, Banksimulia, , 
T and 8 Pits, 
P. O. Oharanpur. 
424, Bhanora, 
P, O, Charanpur. 
428, Bhanora South, 
P. O. Charaypur. 
(Merged with Bhanora Oolliery.) 
426. Brights Rana, 
P. O. Charanpur. 
427, Central Jamuria, 
P.O Nandi. 
428, Damra, 
P. O. Kalipshari. 
429. East Baraboni, 
P. O. Charanpur. 
430. East Jamuria, 
P. O. Toposi, 
43 L Ghusick, 
P. O. Kalipahari, 
432, Ghusick, 
P. O. Kalipahari. 
433, Girimint. 
P.O Charanpur, 
434, Jamuria A and B Pits, 
P. O. Nandi. 
435. Kalipabari, 
P. O. Kalipahari. 
436. Kuardih, 
P. O. Kalipahari. 
437. Muslia. 
` P,O. Kalipahati, 
438. New Ghusick, 





Kalipshari. 





(3) 


Shethia Mining and Manufacturing Company 
Limited, 4, Bakul Bagan Road, 'Monohar. 
mahal” Oaloutta.25. 

Nimcha Coal Company (Private) Limited, 

1/1, Rowland Road, Oaloutts.20. 

Bimal Kanti Roy, P. O. Jaykaynagar. 





West Bengal Mining Oompany, P. O. Kalipahari, 
District Burdwen. 


Nageswar Coal Company, Kargali Oolliery, 
P, O. Bermao, District Hazaribagh. 


Puranmal, Jagannath, P. O. Ranigunj, 


Sriniwas and sons, Ranigunj. 


Srivur 


Bengal Coal Company Limited, 8, Clive Row, 
Calcutta. 1. : 


Bengal Coal Company Limited, 8, Olive Row, 
Oaleutta.L. 


Equitable Coal Company Limited, 1/2, Lord 
Sinha Road, Caloutta.16. 

Equitsble Coal Oompany Limited, 1/2, Lord 
Sinha Road, Caloutta.16 


D. Bright and Company (Private) Limited, 
P. O. Charanpur, District Burdwan. 

B. D Gorach, Nuruddin Road, P. O. Asansol; 
District Burdwan. 

Katras Jherriah Coal Company, 8, Clive Row, 
Caleutta.1. 

East Baraboni Coat Company (Private) Limited, 
4, Mandevilla Gardena, Oaleutia. 19. 

Hast Jamuria Coal Oompany (Prizate) Limited, 
P. O. Toposi, District Burdwan. 

Coal and Mineral Syndicate, 36, Strand Road, 
Calcutta-1. 

Ghusick and Muslia Collieries Limited, 
P. O. Kalipahari, District, Burdwan. 

Bengal Coal Company Limited, 8, Clive Row, 
Oaleutta 1. 

Equitable Coal Oompany Limited, 1/2, Lord 
Sinha Road, Calcutta.16 

Ghusick and Muslia Collieries Limited, 
P. O. Kalipsharl, District Burdwan. 

Kuardih Ooal Company (Private) Limited, 
41, Ohowringhee Road, Calcutta 16. 

Ghusick and Muslia Collieries Limited, 
P.O Kelipahari. District Burdwan, 

West Ghusiok Coal Company Limited, 10, Netaji 
Subhas Road, Calcutta 1. ` 


‘ 








SL. No. 
(1) 


439, 


440. 
441. 
442, 
443, 
444, 
445. 
446. 
447. 
448. 
449, 
450, 
451, 


452. 
453. 
454, 


455. 
456. 
457. 
458, 
459, 
460. 


A461, 
AG2, 


463. 
464. 


Name and address of mine 
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Name and address of owner 





(2) 


North Charangur, P. O. Charan. 
pur. 
North Ghusick, P. O. Majihara. 


Radhamadhabpur, P. O. Kali- 
pahari, 
Rana No, 6 Pit, P. O. Kalipahari. 


Seebpore, P. O. Charanpur. 
Sripur Incline, P. O. Kalipahari. 


Sripur, 1, 2 and 3 Pits, Kali. 
pahari, 


Bripur, 4, 5 and 6 Pits, Kaii- 
pahari. 
Benodi Katta, P. O. Samdi. 


Bhagran, P. O. Salanpur. 
Bon.Jemihari, P. O. Salanpur. 
Chatoria, P. O. Salanpur. 
Dabor. P. O. Somdi. 


Damagoria Amdiha, P. O. Samdi. 
Degharmohan. P, O. Ohurulia. 
East Ramnagar, P. O. Salanpur. 


Gouvangdih, P, O. Panurla. 


Gourangdih Begunia, P. O. Jam- 
gram, 

Khas Baraboni, P. O. Raghunath 
Chak. 

Khas Mohanpur, P. O, Samdi. 


Mohanpur, P, O. Samdi. 

New Damagoria, P, O. Salanpur. 
North East Salanpur, P. O. Samdi 
North West Salenpur, P. O. 
Samdi. 

Bamdi Sangramgarh, P. O. Samdi 


West Barboni, P. O. Raghunath 
Chak. 


(3) 


B. N. Ganguly, Ushagram, P. O. Asansol, 
Burdwan. 

Shri Ganesh Coal Company, P. O. Majiharas 
Burdwan. 

Ghusick and Muelia Collieries Limited, P. O. 
Kalipahari, Burdwan, 

Lodna Oolliery Company (1920) Limited. 6, 
Lyons Range, Calcutta-1. 

Katras Jharria Coal Company Limited, 8, Clive 
Row, Caleutta-1. 

Lodna Oolliery Company (1920) Limited, 6, 
Lyons Range, Caloutte.1. 

Lodna Colliery Company (1920) Limited, 6, 
Lyons Range, Calentta-1. 

Lodna Colliery Company (1920) Limited, 6. 
Lyons Range, Calcutta 1. 

Salanpnr Jiwanlall Collieries Private Limited, 
P. O. Samdi. 

The South Bhagran Coal Company, P. O. Samdi, 
Burdwan. 

Bon-Jemihari Anthracite Coal Company, P. O. 
Salanpur, Burdwan. 

East Chaptoria Coal Company Private Limited, 
22, Canning Street, Calcutta-1. 

H. Roy and T. Roy, Dabor Colliery Private 
Limited, P. O. Samdi, Burdwan. 

Damagoria Amdiha, P. O. Salanpur. 

0. L. Poddar and Others, P. O. Churulia, 

D, R. Sabhick through constituted Attorney, 
B. L. Satnalika, P. O. Salanpur, Burdwan. 

Gourangdih Oolliery Company Limited, P. O. 
Panuria, District, Burdwan. 

Jamgram Coal Company Private Limited, P. O. 
Jamgram, District Burdwan, 
A. K. Collieries Company, 34-A, Sardar Sankar 
Road, Calcutta.29. 
Late Ramgoti Hazra, 
Burdwan. 

Messrs S. N. Ohaudhuri and Company, Kartar 
Niwas, Burnpur Road. P. O. Asansol. 

New Damagoria Coal Company (Private) Limited, 
P. O. Salanpur, Burd wan. 

A. R, Acharyya, P. O. Heamatpur, Burdwan. 

A. N. Mukherjee and Others, P. O. Samdi, 
Burdwan. 

B. Hazra and Company, P. O. Samdi. 


P. 0O. Keajoragram, 


Modern Coal Trading Company (Private) Limi. 
ted, P. O. Raghunath Chak, Bardwan. 
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THE MANIPUR APPROPRIATION 
(VOTE ON ACCOUNT) ACT, 1973 
(Act No. 16 of 1973)* 

{ist April, 1973] 


An Act to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of the State of Manipur 
for the services of a part of the finan- 
cial year 1973-74. 


[Text of the Act not printed.] 


THE CAPITAL OF PUNJAB (DE- 
VELOPMENT AND REGULATION) 
(CHANDIGARH AMENDMENT) 
ACT, 1973 


(Act No. 17 of 1973)+ 
[9th April, 1973] 


An Act further to amend the Capital of 
Punjab (Development and Regulation) 
Act, 1952, as in force in the Union 
Territory of Chandigarh. 


(Text of the Act not printed.) 


THE DELHI SCHOOL EDUCATION 
ACT, 1973 


(Act No. 18 of 1973)** 
[Sth April, 1973] 


An Act to provide for better organisation 
and development of school education in 
the union territory of Delhi and for 
matters connected therewith or inci- 
dental thereto. 


(Text of the Act not printed.) 





* Received the assent of the President on 
1-4-1973 Act published in Gaz. of India, 
1-4-1978, Part ILS. 1, Ext., p. 175, 


} Received the assent:of the President on 9-4-1973 
Act published in Gaz, of India, 10-4-1973, 
Part II-8. 1, Ext., p. 179, 

For Statement of Objects and Reasons, see Gaz. of 
India, 18-12-1972, Part II-8. 2, Ezt., p, 1700 

**Received the assent of the President on 9-4-1973, 
Part IL-8. 1, Ext., p. 183. 


For Statement of Objects and Reasons, see Gaz. of 
India 22-4-1973, Part II-S. 2, Ext., p. 1002. For 
Joint Committee Report, see Gaz, of indim, 
18-12-1972, Part IL-8. 2, Ext., pe 1795/3. 
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THE APPROPRIATION (No. 2) 
ACT, 1973 
(Act No. 19 of 1973)*t 
[5th May, 1973] 


An Act to authorise payment and appro. 
priation of certain sums from and out 
of Consolidated Fund of India for the 
services of the financial year 1973-74. 


[Text of the Act not printed here.] 


THE ORISSA STATE LEGISLATURE 
(DELEGATION OF POWERS) 
ACT, 1973 


(Act No. 20 of 1973)tt 
[10th May, 1973] 


An Act to confer onthe President the 
power of Legislature of the State of 
Orissa to make laws. 


[Text of the Act not printed here.] 


FINANCE ACT, 1973 


(Act No. 21 of 1973)! 
{11th May, 1973] 
An Act to give effect to the financial pror 
posals of the Central Government for 
the financial year 1973-74. 


Be it enacted by Parliament in the Twenty. 


‘fourth Year of the Republic of India a9 


follows :— 
OHAPTER I 


PRELIMINARY 


1. Short title and commencement. 


(1) This Act may be called the FINANOR 
AOT, 1973. - 


(2) Save as otherwise provided in this Act, 
sections 2 to 23 shall be deemed to have come 
into force on the 1st day of April, 1973. 


OHAPTER II 
RATES OF INCOME-TAX 


2. Income-tax. 


(1) Subject to the provisions of sub.sestiong 
(2) and (3), for the assessment year commenga: 


—————_| 
*+ Received the assent of the President on 5-5-1978, 
Act published in Gaz. of India; 7-5-1973, 
Part II-B. 1, Ext., p. 199. 
+t Received the assent of the President on 10-5-1973, 
Aet published in Gaz. of India; 10-5-1973, 
Part II-S. 1, Ext., p. 207. 
For Statement of Objects and Reasons, gee Gaz, of 
India, 22-3-1973, Part II-S. 2, Ext., p. 175. 
} For Statement of Objects and Reasons, see Gaz, of 
India, Part II-S. 2, Ext., p. 38, 
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ing on the lst day of April, 1973, income-tax 
shall be charged at the rates specified in Part I 
of the First Schedule and shall be increased,— 

(e) in the cases to which Paragraphs A, B 
and (D) of that Part apply, by a surcharge for 
purposes of the Union; 


(b) in the cases to which Paragraph O of 
that Part applies, by a surcharge for purposes 
of the Union and a special surcharge for 
purposes of the Union; and 

(o) in the cases to which Paragraphs Æ and 
F of that Part apply, by a surcharge, 


calculated in each Gage in the manner pro” 
vided therein. 


(2) In making any assessment for the ` 


agsessmment year commencing on the Ist day 
of April, 1973, where the total income of a 
company, other than the Life Insurance 
Corporation of India established under the 
Life Insurance Corporation Act, 1956 (31 of 
1956), includes any profits and gains from 
life insurance business, the income.tax payable 
by it shall be the aggregate of the income.tax 
calculated— 

(i) on the amount of profits and gains from 
life insurance business go included, at the rate 
applicable in the case of the Life Insurance 
Corporation of India, in accordance with 
Paragraph E of Part I of the First Schedule, 
to that part of its total income which consists 
of profits and gains from life insurance buei- 
ness; and 


(ii) on the remaining part of its total 
income, at the rate applicable to the company 
on its total income. 


(8) In cases to which Ohapter XII or 
section 164 of the Income.tax Act, 1961 (43 of 
1961) (bersinafter referre to as the Income. 
tax Act), applies, the tax chargeable shall be 
determined as provided in that Chapter or 
that cection, aud with reference to the rates 
imposed by sub.section (1) or the rates as 
specified in that Chapter or section, as the 
case may be. 


(4) In cases in which tax has to be deducted 
under sections 193, 194, 194A, 194B, 194D 
and 195 of the Income.tax Act at the rates in 
force, the deduction shall be made at the rates 
specified in Part II of the First Schedule. 


(5) Subject to the provisions of eub-section 
6), in cases in which income.tex has to be 
calculated under the first proviso fo sub- 
section (5) of section 132 of the Income.tax 
Act or charged under sub-section (4) of 
section 172 or gub.gection (2) of section 174 
or section 175 or sub-section (2) of section 176 
of the said Act or deducted under section 192 
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of the said Act from income chargeable under 
the head “Salaries” or deduated under sub. 
section (9) of section 80E of the said Act 
from any payment referred to in the said 
sub-section (9) or in which the “advance tax” 
payable under Chapter XVII-C of the eid 
Act has to be computed, at the rate or rates 
in force, such income.tax or, as the case may 
be, “advance tax” shall be so caloulated, 
charged, deducted or computed at the rate or 


rates specified in Part III of the First 
Schedule: 


Provided that in respect cf any income 
chargeable to tax under section 164 of the 
Income.tax Act at the rate of sixty.five per 
cont., “advance tax” shall be computed at 
that rate. : 


(6) In the cases to which Sub.Parsgraph I 
ox Sub.Paragraph IIT of Paragraph A of 
Part IIL of the First Schedule applies, where 
the assesses hag, in the previous year or, if by 
virtue of any provision of the Income.tax Act 
income.tax is to be charged in respect of the 
income of a pexiod other than the previous year, 
in such other period, any net agricultural 
income, in addition to total income and the total 
income exceeds five thousand rupees, then, in 
calculating income tax under the first proviso 
to sub-section (5) of section 132 of the Income. 
tax Act or in charging income-tax under sub. 
section (2) of section 174 or section 175 or 
sub-gection (2) of section 176 of the said Aot 
or in computing the “advance tax” payable 
under Chapter XVII.C of the said Act, at tha 
rate or rates in force,— 


(a) the net agricultural income shall be taken 
into account, in the manner provided in 
clause (b) (that is to say, as if the net sgri- 
cultural income were comprised in the total 
income after the first five {housand rupees of 
the total income but without being liable to 
tax), only for the purpose of calculating, 
charging or computing such income.{ax or, 
as the case may be, ‘advance tax” in respect 
of the total income; and 


(b) such income-fax or, as the case may be, 
“advance tax” shall be so caloulated, charged 
or computed as follows :— 

(i) the total income and the net agricul. 
tural income shall be aggregated and the 
amount of income.tax or "advance tax” shall 
be determine in respect of the aggregate 
income at the rates specified in Sub Para. 
graph I or, as the case may be, Sub-Pare. 
graph II of the said Paragraph A, as if auch 
aggregate income were the total income; 

(ii) the net agricultural income shall be 
increased by a sum of five thonsand rupées 
and the amount of income.tax or ‘advance 
tax” shall be datermined in respect of the net 
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agricultural income as so increared at the 
rates specified in Sub.Paragraph I >r, ag the 
case may be, Sub.Paregraph II of the said 
Paragraph A, as if the net agricultcrel income 
as go increased were the total income; 


(iii) the amount by which income.tax or, 
as the oase may be, advance tax” Jetermined 
in accordance with sub-clause (i) exceeds the 
amount of income-tax or "advance tax” 
determined in accordance with sub.clause (ii) 
ehall be the income.tax or “advanze tax” in 
yespect of the total income ; 


Provided that in cases where Sub.Para. 
graph I of the said Paragraph A applies,— 


(A) where the aggregate income referred to 
in subclause (i) exceeds fifteer thousand 
rupees but does not exceed fifteen thousand 
one hundred and eighty rupees, tha provisions 
of that Sub-Paragraph relating tc surcharge 
on income.tax shall, for the purposes cf 
determining the amount of inceme tax or 
“advance fax” under sub-clause (ii), apply 
subject to the modifications thet such sur- 
charge shall be calculated at the rate arrived 
at by dividing the amount of surcharge on 
income.tax calculated in respest of the 
aggragate income by the amount of income tax 
{excluding surcharge) calculated im respect of 
the aggregate income and that the provisions 
of the proviso at the end of that Sub-Para. 
graph shall not apply; 


(B) where the aggregate income referred to 
in sub-clause (i) exceeds fifteen thousand one 
hundred and eighty rupees, the pzovisions of 
that Sub-Paragraph relating to surcharge on 
income. tax shall, for the purposes of deter. 
mining the amount of income-tax or "advance 
tex” under sub.clause (ii), appky subject to 
the modifications that sush surchazgs shall be 
calculated at the rate of fifteen per cent. and 
that the provisions of the proviso at the end 
of that Sub- Paragraph shall not apply. 


(7) For the purposes of this section and the 
First Schedule,— 


(a) “company in which the public are sub. 
stantially interested” means a company which 
is such & Gompany as id referrad to in sec. 
tion 108 of the Income-tax Act; 


(b) “domestic company” means an Indian 
eompany, or any other company which, in 
respect of its income liable to income.tax 
under the Income.taz Act for tha sssessment 
yeat commencing on the Ist day of April, 
1973, bas made the prescribed errangements 
for the declaration and payment -vithin India 
of the dividends (including dividenda on pre. 


Finance Act, 1973 


A. LR. 
ference shares) payable out of such income in 


accordance with the provisions of section 194 
of that Act; 


(c) “industrial company” means a company 
which is mainly engaged in the business of 
generation or distribution of electricity or 
any other form of power or in the construc. 
tion of ships or in the manufacture or proces. 
sing of goods or in mining. 


Ezplanation. —— For the purposes of this 
clause, # company shall be deamed to be 
mainly engaged in the business of generation 
or distribution of electricity or any other form 
of power or in the construction of ships or in 
the manufacture or processing of goods or in 
mining, if the income attributable to any one 
or more of the aforesaid activities included in 
its total income of the previous year (as com. 
puted before making any deduction undor 
Ohapter VIA of the Income.tax Act) is not 
less than fifty-one per cent. of such total 
income; 


(d) “insurance commission” means any 
remuneration or reward, whether by way of 
commission or otherwise, for soliciting or 
procuring iasurance business (including busi. 
ness relating to the continuance, renewal or 
revival of policies of insurance); 


(e) “net agricultural Income,” in relation 
fo a person. mean: the total amount of agri- 
cultural income, from whatever source derived. 
of that person computed in accordance with 
the rules contained in Part IV of the Firat 
Schedule; 


(£) “tax.free security” means any security 
of the Central Government issued or declared 
to be incoms.tax free, or any security of a 
State Government issued income-tax free, the 
income-tax whereon is payable by the State 
Government; 


(g) all other words and expressions used in 
this section and the First Schedule but not 
defined in this sub section and defined in the 
Income-tax Act shall have the meanings, 
respectively, assigned to them in that Act. 


è CHAPTER III 
Direor TAXES 
Income.taz 


3, Amendment of section 2. 
In section 2 of the Income.tax Act,— 


(a) in clause (37A), in sub-clause (ii), after 
the figures and letter '194B,” ths figures and 
letter, '"194D” shall be inserted; 
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(b) in clause (42A), for the portion begin- 
ning with the words "“short term capital asset” 
means ‘a capital asset’ and ending with the 
words “notwithstanding that such capital asset 
has been held by the aseessea for not more 
than twenty.four months immediately preced. 
ing the date of its transfer,” the following 
shall be substituted with effect from the 1st 
day of April, 1974, namely :— 


' “short-term capital aseet” means a capital 
acset held by an assesses for not more than 
Bixty months immediately preceding the date 
of its transfer.’ 


4. Amendment of section 28. 


In section 28 of the Income-tax Act, in 
Clause (ii), after sub-clause (0), the following 
sub-clause shall be inserted, and shall be 
deemed to have been inserted, with effect from 
the 1st day of April, 1972, namely :— 


"(d) any person, for or in connection with 
the vesting in the Government, or in any 
corporation owned or controlled by the Gov. 
ernment under any law for the time being in 
force, of the management of any property or 
businegs:”. 


5. Amendment of section 35B.— 


In section 35B of the Income.tax Act, in 
sub-section (1),— 


(a) the Explanation shall be numbered, and 
Bhall be deemed to have been numbered, as 
Explanation 1, with effect from the 1st day 
of April, 1968; and ' 


(b) after Explanation 1 as so numbered, the 
following Hixplanation shall be inserted, and 
shall be deemed to have been inserted, with 
effect from the lst day of April, 1968, 
namely :— 


“Explanation 2.— For the purposes of sub. 
clause (iii) and sub-clause (viii) of clause (b), 
expenditure incurred by an assessee engaged 
in the business of — 


(i) operation of any ship or other vessel, 
sircratt or vehicle, or ji 


(ii) carriage of, or making arrangements for 
Garriage of, passengers, livestock, mail or 
goods, 


on or in relation to such operation or 
Carriage or arrangements for carriage (includ- 
ing in each case expenditure incurred on the 
provision of any benefit, amenity or facility to 
the crew, passengers or livestock) shall not be 
regarded as expenditure incurred by the 
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agsessee on the supply outside India of 
services or facilities.” 


6. Amendment of section 45.— 


In section 45 of the Income-tax Act [as 
amended by section 8 of the finance Act, 
1972 (16 of 1972)), for the words, figures and 
letiers "sections 53. 54, 54B and 540,” the 
words, figures and letters ‘‘sections 53, 54, 
54B, 540 and 54D” shall be substituted with 
effect from the 1st day of April, 1974. 


7. Insertion of new section §4D.— 

After section 540 (inserted by section 9 of 
the Finance Act 1972 (16 of 1972)) of the 
Income.tax Act, the following section shall be 
inserted with effect from the ist day of April, 
1974, namely:— 


Capital gain on compulsory acquisition 
of lands and buildings not to be 
charged in certain cases.— 

"54D, Where the capital gain arises from 
the transfer by way of compulsory acquisition 
under any law of a capital asset, being land or 
building or any right in land or building, 
forming part of an industries] undertaking 
belonging to the assessee which, in the two 
years immediately preceding the date on 
which the transfer took place, was being used 
by the assesses fox the purposes of the busi. 
ness of the said undertaking, and the assesees 
has within a period of three years after that 
date purchased any other land or building or 
any right in any other land or building or 
constructed any other building for the pur. 
poses of shifting or re-establishing the said 
undertaking or setting up another industrial 
undertaking, then, instead of the capital gain 
being charged to income.tax as the income of 
the previous year in which the transfer took 
place, it shall be dealt with in accordance 
with the following provisions of this section, 
that is to say,— 


(i) if the amount of the capital gain is 
greater than the cost of the land, building or 
right go purchased or the building so con- 
structed (euch land, building or right being 
hereafier in this section referred to as the new 
asset), the difference between the amount of 
the capital gain and the cost of the new asset 
shall be charged under section 45 as tha 
income of the previous year: snd for the pur. 
pose of computing In respect of the new asset. 
any capital gain arising from its transfor 
within a period of three years of its purchase 
or construction, as the case may be, the cosi 
shall be nil; or 


(ii) if the amount of the capital gain is 
equal to or less than the cost of the new 
asset, the capital gain shall not be charged 
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under section 45; and for the purpose of com. 
puting in respect of the new asset any capital 
gain arising from its transfer within a period 
of three years of its purchase or construction, 
as the case may be, the cost shall be reduced 
by the amount of the capital gain.’ 


8. Amendment of section 80C. 


In section 800 of the Income.-tax Act, with 
effect from the 1st day of April, 1974;— 


(a) for sub.section (1), the following sub- 
section shall be substituted, namely:— 


(1) In computing the total inzome of an 
apsessee, there shall be deducted ix accord. 
ance with and subject to the provis:ons of this 
section, an amount calculated, with reference 
to the aggregate of the sums speciied in sub. 
section (2), at the following rates, mamely:— 


(a) where such aggre- The whole of such 
gate does not ex- aggregate : 
ceed Rs. 2,000 


(b) where such aggre- 
gate exceeds Rs, 
2,000 but doer not 
exceed Rs. 5,000 


Rs. 2,000 plus 50 per 
cent. of tae amount 
by whick such ag- 
gregate exceeds Rs. 
2,000; 


(c) where such aggro. Rs. 3,500 plus 40 per 
gate exceeds Rs, cent. of {ke amount 
5,000 by which such ag- 

gregate exceeds Rs, 
5.000.”, 


' (b) in sub-section (2),— 


(i) for sub.clauce (ii) of clause (a), the 
following sub-clause shali be sabetituied 
namely :— 


(ii) to effect or to keep in force s contract 
for a deferred annuity on the lize of the 
agsessee or on the life of the wife or husband 
or any child of the assesses: 


Provided that such contract does not con. 
tein & provision for the exercise by tha insured 
of an option to receive a cash payment in lien 
of the payment of the annuity ;"; 


(ii) in Glauge (g), for item (2) of sub-clause (i), 
the following item shall be eutstituted, 
namely :— 


"(2) to effect or to keep in force a contract 
for a deferred annuity on the life of any 
member of such association or body cr any 
child of any of the members of such associa. 
tion or body: 


Provided that such contract does not con. 
tain a provision for the exercise bp ths insured 
of an option fo receive a cash payment in lieu 
of the payment of the annuity ; or”. 
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9. Amendment of section 80G, 


In section 80G of the Income-tax Act, with. 
effect from the lst day of April 1974,— 


(a) in sub-section (5),— 


(i) In clause, (i), after the words, brackets, 
figures and letter “or clause (22A)", the 
words, brackets and figures "or clause (23)” 
shall be inserted ; 


(ii) in clause (v), after the words "or afi. 
listed to any University established by law”, 
the following words, brackets and figures shall 
be inserted, namely :— 


"ox is an institution approved by the 
Central Government for the purposes of 
clause (23) of section 10,” ; 


(b) afier Hzplanation 8 below sub.seo- 
tion (5) the following Ezplanation shall be 
inserted, namely ;— 


“Heplanation 4.—For the purposes of this 
section, an association approved by the Central 
Government for the purposes of clause (23) of 
section 10 shall also be deemed to be an 
institution, and every association or institu. 
tion approved by the Central Government for 
the purposes of the said clause shall be 
deemed to be an institution established in 
Indis for & charitable purposes.” 


10. Amendment of section 80J. 

In section 80J of the Income-tax Act, 
clause (c) of sub-section (6) shall be omitted 
with effect from the tst day of April 1974, 


11. Amendment of section 80S. 


In gection 808 of the Income-tax Act, for 
the words, brackets and figures “provisions of 
clause (ii) of section 28,”, the words, brackets, 
letters and figures ‘provisions of sub-clause (a) 
or sub-clause (b) or aub.clause (0) of clause (ii) 
of section 28,” shall be substituted, and shell 
be deemed to have been substituted with 
effect from the 1st day of April 1972. 


12. Amendment of section 104. 


In section 104 of the Income.tax Act, with 
effest from the 1st day of April 1974,— 


(a) in sub.section (1), after the words "the 
amount of dividends actually distributed, if 
any”, the words ‘', within the said period of 
twelve months” shall be inserted ; 


(b) in sub-section (2), in clauses (i) and (ii), 
after the words “the payment of a dividend 
or a Jarger dividend than that declared”, the 
words brackets and figure “within the period 
of twelve months referred to in sub.saction (1)” 
shall be inserted. 
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13. Amendment of section 105. 


Tn section 105 of the Income-tax Aot, in 
sub-section (1), with effect from the 1st day 
of April 1974,— 

(a) in clause (i), after the words “has dis. 
éributed”, the words, brackets, and figures 
', within the period of twelve months referred 
to in sub section (1) of section 104,” shall be 
inserted ; 

(b) iz clause (ii), after the words “whose 
distribution”, the words, brackets and figures 
“within the period of twelve months referred 
to in sub.section (1) of section 104,” shall be 
inserted ; 

(c) in clause (iii), after the words “has dis- 
tributed”, the words, brackets and figures 
", within the period of twelve months referred 
to in sub-section (1) of section 104,” shall be 
inserted ; 

(d) the following Ewplanation shall be 
inserted at the end, namely :— 


‘Eaplanation.—For the purposes of clause 
iv) of this sub-section, “the sum distributed 
as dividenda”, means,— 

(a) where in relation to the assessment 
made under section 143 or section 144, any 
further distribution of dividends was made by 
the company in pursuance of a notice under 
this sub-section, the aggregate of the following 
sums, namely :— 

(i) the sum distributed ag dividends within 
the period of twelve months referred to in 
sub-section (1) of section 104, and 

(ii) the sum distributed as dividends within 
the period of three months from the receipt 
of the said notice; 

(b) where an order under section 107A hag 
been made by the Board in relation to the 
assessment made under section 143 or sea. 
tion 144, the sum distributed as dividends 
within the period determined by the Board 
under the provisions of sub-section (4) of 
section 107A ; 

(c) in any other oase, the sum distributed 
as dividends within the period of twelve 
months referred to in sub.gection (1) of seo. 
tion 104.’, 

14. Amendment of section 112A, 

In section 112A of the Income.tax Act, in 
clause (b), for the words, brackets and figures 
"alause (ii) of section 28”, the words, brackets, 
letters and figures "sub-clause (a) or sub. 
alause (b) or eub.clauge (0) of clause (ii) of sec- 
tion 28” shall be substituted, and shall be 
deemed to have been substituted, with effect 
from the Ist day of April 1972. 


15. Amendment of section 155. 


In section 155 of the Income.tax Act,— 
(a) after sub.seation (8), the following sub- 
section shall be inserted, and shall be deemed 
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to have been inserted, with effect from the 
ist day of April, 1970, namely :— 


"(9) Where in the assessment for any years 
& Capital gain arising from the transfer of any 
such capital asset as is referred to in 8. 54B 
is charged tc tax aud within a period of two 
years after the date of the transfer the assessee 
purchases any other land for being used for 
agricultural purposes, the Income.tax Officer 
shall amend the order of assessment so as to 
exclude the amount of the capital gain not 
chargeable to tax under the provisions of 
Section 54B and the provisions of Sestion 154 
shall, so far as may be, apply thereto, the 
period of four years specified in sub-section (7) 
of that gection being reckoned from the date 
of the assesement’”’;. 

(b) after sub.section (9) as so inserted, the 
following sub-section shall be inserted, with 
effect from the lst day of April, 1974, 


“namely :— 


“(10) Where in the assessment for any 
year, Capital gain arising from the transfer 
by way of compulsory acquisition of any such 
capital asset as is referred to in Section 54D 
is charged to tax and within a period of 
three years after the date of the transfer, the 
assessee purchases any other land or building 
or any right in any other land or building or 
constructs any other building for the purposes 
of shifting or re-establishing the industrial un. 
dertaking referred to in that section or setting 
up another industrial undertaking the, Income. 
tax Officer shall amend the order of assess- 
ment so as to exclude the amount of the 
capital gain not chargeable to tax under the 
provisions of Section 54D, and the provisions 
of Secticn 154 shall, so far as may be, apply 
thereto, the period of four years specified in 
sub.section (7) of that section being reckoned 
from the date of the assessment.”. 


16. Amendment of section 194C, 


Tn section 194C of the Income.tax Act,— 

(a) in sub.gection (1),— 

(i) in clause (d), for the word “company,’”) 
the words “company; or” shall be substituted; 

(ii) after clause (d), the following clause 
shall be inserted, namely :— 

“(e) any co-operative eodisty,”’; 

(b) in sub.section (3),— 

(i) in clause (ii), for the word and figures 
"June, 1972.", the words and figures “June 
1972;*or” shall be substituted; 

(ii) after clause (ii), the following clause 
shall be inserted, namely :— 

' (iii) any sum credited or paid before the 
1st day of June, 1973, in pursuance of a con- 
tract between the contractor and a co-operative 
society oz in pursuance of a contract between 
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such contractor and the sub.contractor in 
relation to any work {including supply of 
labour for carrying out any work), under- 
taken by the contractor for the co-operative 
gociety,”, 3 


17. Insertion of new section 194D. 


After section 194C of the Income-tax Act 
the following section shall be inserted, 
namely ;— 


Insurance commission. 


"194D. Any person responsible for paying 
to a resident any income by way of remunera. 
tion or reward, whether by way of commission 
or otherwise, for soliciting or procuring in- 
surance business (including business relating 
to the continuance; renewal or revival of 
policies of insurance) sball, at the time of 
credit of such income to the account of the 
payee or at the time of payment thereof in 
cash or by issue of a cheque or draft or by any 
other mode, whichever ig earlier, deduct 
income.tax thereon at the rates in force: 

Provided that no deduction shall be made 
under this section from any such income 


credited or paid before the lst day of June, 
1973.” . 


18. Amendment of section 197. 


In section 197 of the Income.tax Act, in 
clause (a) of sub-section (1), after the figures 
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and letter '194B", the figures and letter 
"\194D" shall be inserted. 


19, Amendment of sections 198, 199, 200, 
202, 203, 204, 205, 209 and 215. 


In sections 198, 199, 200, 202. 208, 204 and 
205, in sub.clause (iii) of clause (a) of 8. 209, 
and in sub.section (5) of section 215, of the 
Income.tax Act, after the word, figures and 
letter “section 1940", the word. figures and 
letter “section 194D” shall be inserted. 


Wealth.tax 


20. Amendment of Act 27 of 1957. 


In the Schedule to the Woealth-tax Acts 
1957, in Paragraph A of PartI, with effect 
from the ist day of April, 1974,— 


(a) in item (1), for the words “in the case 
of every individual or Hindu undivided 
family—”. the words, brackets, figure and 
ietter “in the case of every individual or Hindu 
undivided family, not being 2 Hindu un- 
divided family to which item (1A) of this 
Paragraph spplics—” shall be substituted; 

(b) after item (1), the following item shal 
be inserted, namely :— 

“(1A) In the case of every Hindu undivided 
family which has at least one member whose 
net wealth assessable for the agzessment year 
exceeds Rg. 1,00,000— 


Rate of tax 


(a) where the net wealth does not exceed 
Rs. 5,00,000 


(b) where the net wealth exceeds 
Rs. 5,00,000 but does not exceed Ra, 10,00,000 
(o) where the net wealth exceeds 


Re. 10,00,000 


2 per cent. of the net wealth; 


Rs. 10,000 plus 3 per cent. of the amount by 
which the net wealth sxceeds Rs. 5,00,000:. 
Rs, 25,000 plus 8 per cent. of the amount by 
which the net wealth exceeds Rs. 10,00,000:: 


Provided that for the purposes of thia item,— 
(i) no wealth.tax sball be payable where the net wealth dceg not exceed Re. 2,C0,CCO; 
(ii) the wealth-tax payable chall, in no Gage, exceed 10 percent. of tha amount by 


which the net wealth exceeds Rs. 2,60,000.”. 


Gift-taz 
21. Amendment of Act 18 of 1958. 

Tn section 5 of the Gift-tax Act, 1958, in 
clause (y) of sub.section (1), after the words 
“fund established”, the words "or deemed to 
he established” shall be inserted with effect 
from the 1st day of April, 1974. 


Sur.tac 


22, Amendment of Act 7 of 1964. 

In the Ocmpanies (Profits) Suztax Act, 
1964, with effect from the 1st day of April, 
1974,— 

(a) in the First Schedule, in clause (i) of 

. rule (3), for the words “its debentures”, the 


words, brackets and figures “the debentures 
referred to in clause (iv), "shall be substituted; 

(b) in the Second Schedule,— 

(i) in rule 1, for clauze (iv), the following 
Clause ehall be substituted, namely :-—— 

(iv) the debentures, if any, issued by it to 
the public : 

Provided that according to the terms and 
conditions of issue of such debentures, they 
are not redeemable before the expiry of ® 
period of seven years from the date of issue 


‘thereof; and”; 


(ii) in rule 3, for the words, brackets and 
figures ‘issue of debentures or borrowing of 
any moneys referred to in clauge (v) of rule 1 
or is reduced by any amount on account of 
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reduction of paid-up share capital or redemp- 
tion of any debentures”, the words, brackets 
and figures “issue of the debentures referred 
to in clause (iv), or borrowing of any moneys 
referred to in clause (v), of rule 1 or is re- 
duced by any amouni on account of reduction 
of paid.up share capital or redemption of such 
debentures’ shall be substituted. 
MISCELLANEOUS 
23. Credit Guarantee Corporation of India 
Limited to be exempt for a certain 
period from liability to pay income- 
tax and sur-tax. 

Notwithstanding anything contained in the 
Income-tax Act or the Companies (Profits) 
Surtax Act, 1964 (7 of 1964), the Oredié 
Guarantees Corporation of India Limited (a 
company formed and registered under the 
Companies Act, 1956 (1 of 1956), shall not be 
liable to pay any tax, under either of the two 
Acta first.mentioned, on its income, profits or 
gains for the previous year relevant to the 
assessment year commencing on the lst day of 
April, 1972, and for the four previous years 
next following that previous year. 


OHAPTER IV 
INDIRECT TAXES 
24. Amendment of Act 32 of 1934. 


The Indian Tariff Act, 1934 (hereinafter 
referred to as the Tariff Act), shall be amend. 
ed in the manner specified in the Second 
Schedule. 


25. Auxiliary duties of customs. 


(1) In the case of goods mentioned in the 
Firat Scheduie to the Tariff Act, or in that 
Schedule as amended from time to time, 
there shall be levied and collected as an 
auxiliary duty of customs an amount equal to 
twenty per cent. of the value of the goods as 
determined in accordance with the provisions 
of section 14 of the Customs Act, 1962 (52 of 
1962). 

(2) Sub.section (1) shall cease to have effeat 
after the 31st day of March, 1974, except aa 
respecta things done or omitted to be done 
before such Gegser; and section 6 of the 
General Clauses Act, 1897 (10 of 1897), shall 
apply upon such cesser as if the said sub.sec. 
tion had then been repealed by a Central Act. 


(3) The auxiliary duties of customs referred 
to in sub-section (1) shall be in addition to 
any duties of customs chargeable on such 
goods under the Customs Act, 1962 (52 of 
1962), or any other law for the time being in 
force. 

(4) The provisions of the Customs Act, 1962 
(52 of 1962), and the rules and regulations 
made thereunder, including those relating to 
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refunds and exemptiona from duties, shell, aa. 
far as may be, apply in relation to the levy 
and collection of the auxiliary duties of- 
customs leviable under this section in respect 
of any goods ag they apply in relazion to the. 
levy and collection of the duties of customs. 
on such goods under that Act or those rules- 
and regulations, as the case may be. 


26. Amendment of Act 1 of 1949. 


In- the Indien Tariff (Amendment) Act, 
(1949), in sections 4 and 5, for the figures: 
1973”, the figures “1974” ehall be substi- 
tuted. 

27. Amendment of Act 1 of 1944. 


The Central Excises and Balt Act, 1944. 
(hereinafter referred to as the Central Excises. 
Act) shall be amended in the manner specified 
in the Third Schedule. 

28. Auxiliary duties of excise. 


(1) In the case of goods mentioned in the. 
First Schedule to the Contral Excise Act, or 
in that Schedule as amended from time to- 
time, there shall be levied and collected as an 
auxiliary duty of excise an amount equal to- 
twenty per cent. of the value of the goods as 
determined in accordance with the provisions- 
of section 4 of the Central Excises Act. 

(2) Sub-section (1) shall cease to have effect. 
after the 31st day of March, 1974, except ag. 
respects things done or omitted to be done- 
before such cesser; and section 6 of the Gene- 
ral Clauses Act, 1897 (10 of 1897), shall apply 
upon such cesser as if the said sub.section had. 
then been repealed by a Central Act. 

(3) The auxiliary duties of excise referred. 
to in sub-section (1) shall be in addition to 
any duties of excise chargeable on such goods. 
under the Oontral Exoises Act or any other- 
law for the time being in force. 

(4) The auxiliary duties of excise referred 
to in sub.gection (1) shall .be levied for the- 
purposes of the Union and the proceeds there. 
of shall not be distributed among the States, 

(5) The provisions of the Central Exciges. 
Act and the rules made thereunder, including 
those relating to refunds and exemptions 
from duties, shall, as far as may be, apply im. 
relation to the levy and collection of ths 
auxiliary duties of excise leviable under this 
section in respect of any goods as they apply 
in relation to the levy and- collection of the- 
duties of excise on such goods under that Act. 
or those rules, as the case may be. 

29. Amendment of Act 58 of 1957. 

The Additional Duties of Excise (Goods of - 
Special Importance) Act, 1957 (hereinafter- 
referred to ag the Additional Duties of Excise 


Act) shall be amended in the manner specified: 
in the Fourth Schedule. 
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30. Discontinuance of salt duty. 


For the year beginning on the 1st day of 
April, 1973, no duty under the Central Exsise 
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Act or the Tariff Act shall be levied in respect 
of sali manufactured in, or imported into, 
India. 


THE FIRST SCHEDULE 
(See section 2) 
PART I 
INcOME.TAx AND BURCHARGHS ON INCOME-TAX 
Paragraph A 
Iu the case of every individual or Hindu undivided family or unregistered frm or 
other association of persons or kody of individuels, whether incorporated or not, or every 
artificial juridical person referred to in sub-clause (vii) of clause (31) of section 2 of the 
Income.tax Act, not being a case to which any other Paragraph of this Part applies — 


Rates of iacome-tax 


(1) where the total income does not exceed 
Rs. 5,000 

(2) where the total income exceeds Rs. 5,000 
‘but does not exceed Rs. 10,000 

(3) where the total income exceeds Rs, 10,000 
“but does not exceed Re. 15,000 

(4) where the total income exceeds Rs. 15,000 
‘but does not exceed Rs, 20,000 

(5) where the total income exceeds Re. 20,000 
‘but does not exceed Ra. 25,000 

(6) where the total income exceeds Rs. 25,000 
‘but does not exceed Rg. 30,000 

(7) where the total income exceeds Re. 30,000 
“but does not exceed Rs. 40,000 f 

(8) where the total income exceeds Ra. 40,000 
“but does not exceed Ra. 60,000 

(9) where the total income exceeds Ra. 60,000 
but does not exceed Rs 80,000 

(10) where the total income exceeds 
‘Rs. 80,000 but does not exceed Rs. 1,00,000 

(11) where the total income exceeds 
Rs. 1,00,000 but does not exceed Rs. 2,00,000 

(12) where the total income exceeds 
“Ra. 2,00,000 


Provided that for the purposes of this Para. 
graph, in the case of a Hindu undivided family 
which at any time during the previous year 
-Aatisfes either of the following two conditions, 
namely ; =- 

(a) that it has ab least two members enti- 
tled to claim partition who are not less than 
-eighteen years of age, or 

(b) that it has at least two members entitled 
to claim partition who are not lineally des. 

-Gended one from the other and who are not 
lineally descended from any other living 
member of the family,— 

(i) no income.tax shall be payable on a total 
income not exceeding Rs. 7,000; 

(ii) where the total income exceeds Rs. 7,000 
but does not exceed Rs. 7,660, the income.tax 
payable thereon ehall not exceed forty per 
-cent, of the amount by which the total income 

-exceeds Ra, 7,000. 
Surcharge on income.tax 
The amount of income.tax computed in 


Nil; 


10 per cent. of the amount by which the total 
income exceeds Rs. 5,000; 

Rs. 500 plus 17 per cent. of the amount by 
which the total income exceeds Rs, 10,000; 
Rg. 1,350 plus 23 per cent. of the amount by 
which the total income exceeds Rs, 15,000; 
Rs. 2,500 plus 30 per cent of the amount by 
which the total income exceeds Rs. 20 000; 
Rs. 4,000 plus 40 per cent. of the amount by 
which the total income exceeds Rs. 25,000; 
Rs. 6,000 plus 50 per cent. of the amount by 
which the total income exceeds Rg. 30,000; 
Rs. 11,000 plus 60 per cent. of the amount by 
which the total income exceeds Rs, 40,000; 
Ra. 23,000 plus 70 per cent. of the amount by 
which the total income exceeds Re, 60,000; 
Rs, 37,000 plus 75 per cent. of the amount by 
which the total income exceeds Rs, 80,000; 
Rs. 52,000 plus 80 per cent. of the amount by 

which the total income exceeds Rs, 1,00,000; 
Rs. 1,32,000 plus 85 per cont. of the amount 
by which the total income exceeds 
Rs. 2,00,000 : 
accordance with the preceding provisions of 
this Paragraph shall be increased by a sur. 
charge for purposes of the Union caloulated at 
the following rates, namely :— 
(a) in & case where the total 10 per cent, 
income does not exceed 
Rs. 15,000. 


(b) in any other case 15 per cent. 


Provided that the amount of surcharge pay. 
able shall, in no case, exceed the eggregate of 
the following sums, namely : 

(i)an amount calculated at the rate of 
10 per cent. on the amount of income-tax on 
an income of Rs. 15,000, if such income had 
been the total income (the income of Rs. 15,000 
for this purpose being computed ag if such 
income included income from various sources 
in the same proportion as the total income of 
the person concerned); and 

(ii) 40 per cent. of the amount by which the 
total income exceeds Rs. 15,000. 
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Paragraph B 


In the case of every co-operative society,— 


Rates of tncome-tax 


(1) where the total income does not exceed 
Rs, 10,000 

(2) where the total income exceeds 
Rs. 10,000 but does not exceed Rg. 20,000 

(3) whera the total income exceeds 
Rs. 20,000 : 


15 per cont. of fhe total income; 


Ra. 1,500 plus 25 per cent. of the amount by 
which the total income exceeds Rs. 10,000 ; 
Rs. 4,000 plus 40 per cent. of the amount by 
which the total income exceeds Rs. 20,000. 


Surcharge on income.tax 


The amount of income.tax computed at fhe rate hereinbefore specified shall be 
increased by a surcharge for purposes of the Union calculated at the rate of fifteen per cant. of 


guch income tex, 


Paragraph C i 


In the case of every registered firm,— 


Rates of incéme-tax 
(1) where the total income does not exceed Nil; 


ds. 10,000 
(2) where the total income exceeds 
Rs. 10,000 but does not exceed Rs. 25,000 
(3) where the total income exceeds 
Rs. 25,000 but does not exceed Rs. 50,000 
(4) where the total income exceeds 
Ra. 50,000 but does not exceed Rs. 100,000 
(5) where the total income exceeds 
‘Rs. 100,000 


4 per cent. of the amount by which the total 
income exceeds Rs. 10.000; 

Rs. 600 plus 6 per cent. of the amount by 
which the total income exceeds Rs. 25,000 ; 

Ra. 2,100 plus 12 per cent, of the amount by 
which the total income exceeds Rs. 50,000 ; 

Bs. 8,100 plus 20 per cent. of the amount by 
which the total income exceeds Rs. 1,00,000. 


Surcharges on income.tax 


The amount of income.tax computed at the 
vete hereinbefore specified shall be increased 
‘by the aggregate of surcharges for purposes of 
¢he Union calculated as specified hereunder: — 

(a) in the case of a registered firm whose 
total income includes income derived from a 
-œ profession carried on by it and the income 
‘go included is not legs than fifty-one per cent. 
‘of such total income, a surcharge calculated at 
the rate of ten per cent, of the amount of 
fncome.tax computed at the rats hereinbefore 
‘specified; i 

(b) in the case of any other registered firm, 
@ surcharge calculated at the rate of twenty 
per cent. of the amount of income.tax Gom- 


puted at the rate hereinbefore specified; and 

(c) a special surcharge calculated at the rate 
of fifteen per cent, on the aggregate of the 
following amounts, namely :— 

(i) the amount of income.tax computed at 
the rate hereinbefore specified; and 

(ii) the amount of the surcharge caiculated 
in accordance with clause (e) or, as the case 
may be, clause (b). 

Explanation, — For the purposes of this 
Paragraph, “registered firm” includes an un. 
registered firm assessed as a registered firm 
under clause (b) of section 183 of the income. 
tax Act 


Paragraph D 


In the case of every local authority,— 


Rate of income-tax 


On the whole of the total income 


50 per cent. 


Surcharge on income.tax 


The amount of income.tax computed at the rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Union caloulated at the rate of fifteen per cent. of such 


dncome-tax. 


Paragraph E 
In the cage of the Life Insurance Corporation of India established under the Life 


Insurance Corporation Act, 1956 (31 of 1956),— 
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Rates of income.tax 


(i) on that part of its total income which 52°5 per sent. ; 
consists of profits and gains from life insurance 


business 
(ii) on the balance, if any, of the total the rate of income-tax applicable, in accor. 
income dance with Paragraph F of this Part, to the 


total income of a domestic company whit 
isa company in which the public are sub- 
stantially interested. 
Surcharge on income tax 
The amount of income.tax computed at the rate hereinbefore specified shall be increased. 
by a surcharge calculated af the rate of five per cent. of such income.tax. 


Paragraph F 
In the case of a company, other than the Life Insurance Corporation cf India established 
under the Life Insurance Corporation Act, 1956 (31 of 1956), — 


Rates of income-tax 
I. In the cate of a domestic company— 
(1) where the company is a company in 
which the public are substantially interested, — 


(i) in æ case where the total income does 45 per cent, of the total Income; 
not exceed Rs. 50,000 

(ii) in a cage where the total income exceeds 55 per cent. of the totel income; 
Rs. 50,000 


(2) where the company is not a company in 
which the public are substantially interested, — 
(i) in the case of an industrial company— 


(a) on so much of the total income as does 55 per cent; 
not exceed Rs, 10,00,000 
(b) on the balance, if any, of the total 60 per cent; 
income À 
(ii) in any other case 65 per cent. of the total income; 


Provided that the income.tax payable by a domestic company, being a company in which 
the public are substantially interested, the total income of which exceeds Rs. 50,000, shall nob 
exceed the aggregate of — 

(a) the income tax which would have been payable by the company if ite total income. 
had been Re. 50,000 (the income of Rs. 50,000 for this purpose being computed aa if suck 
income included income from various sources in the same proportion as the total income of 
the company);and = 

(b) eighty per cent. of the amount by which its total income exceeds Ra, 50,000. 

II. In the case of a company other than a domestic company — 


(i) on so much of the total income as con- 
sists of— 

(a) royalties received from an Indian con. 
cern in pursuance of an agreement made by 
it with the Indian concern after the 31st day 
of March, 1961, or 

(b) fees for rendering technical services 
received from an Indian concern in pursuance 
of an agreement made by it with the Indian 
concern alter the 29th day of February, 
1964, 

and where such agreement has, in either 
case, been approved by the Ceniral Govern. 


ment 50 per ceni,; 
(ii) on the balance, if any, of the total 70 per cent, 
income 


Surcharge OR income.tax 
The amount of income tax computed at the rate hereinbefore specified shall be 
increased by a surcharge calculated at the rate of five per cent. of such income.tax, 
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PART II 
Rates for deduction of tax at source in certain cases 


In every case in which under the provisions of sections 193, 194, 194A. 194B, 194D and 
495 of the Income.tax Act, tax is to be deducted at the rates in force. deduction shall be made 
from the income subject to deduction, at the following rates :— 














Income-tax 
_ Bate of Rate of 
income-tax surcharge 
1. In the cage of a person other than a 
company — 
(a) where the person is resident— 
(i) on income by way of interest other than 10 per cent. Nil; 
“Interest on securities” 
(ii) on income by way of winnings from 30 por cent, 4.5 per cent; 
fotteries and cross.word puzzles f 
(iii) on income by way of insurance commission 10 per cent. Nil; 
(iv) on any other income (excluding interest 20 per cent. 3 per cent.; 


payable on a tax.free security) 
(b) where the person is not resident in 


Gndia— 
(i) on the whole income (excluding interest 
payable on a tax-free security) 


income.tax at 30 per cent, and surcharge 
at 4.5 per cent, of the amount of the 
income, 


or 
income.tax and surcharge on income.tax 
in respect of the income at the rates 
prescribed in Sub. Paragraph I of Para. 
graph A of Part III of this Schedule, 
if such income had been the total 
income, 
whichever is higher; 
(ii) on income by way of interest payable 15 per cent. 2°25 par cent. 
on a tax.free security 
2. In the case of a sompany— 
(a) where the company is 2 domestic com. 
pany— 
(i) on income by way of interest other than 
“Interest on securities” 
(ii) on any other income (excluding interest 
payable on a tax-free security) 
(b) where the company is not a domestic 
gompany— 
(i) on income by way of dividends payable 
by any domestic company 
(ii) on income by way of royalties payable 
Sy an Indian concern in pursuance of an 
agreement made by it with the Indian concern 
after the 31st day of March, 1961, and which 
thas baon approved by the Central Government 
(iii) on income by way of fees payable by 
an Indian concern for rendering technical 
‘Services in pursuance of an agreement made 
‘by it with the Indian concern after the 29th 
‘day of February, 1264, and which has been 
approved by the Central Government 
(iv) on income by way of interest payable 
‘on a tax-free security 
(vy) on any other income 


20 per cent, 1 per cent.; 


22 per cont. 1 per cent; 


24°5 per cent. 1'225 per cent; 


50 per cent. 2'5 per cent.; 


50 per cent. 25 per cent; 


44 per cent. 2°2 per cent; 


70 per cent. 3°5 per cent. 
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PART III 


Rates for calculating or charging income.tax 
in certain cases. deducting income-tax from 
income chargeable under the head “Salaries” 
or any payment referred io in sub-section (9) 
of section 80E and computing “advance tex”. 

In cases in which income-sax has to be 
caloulated under the first proviso to sub. 
section (5) of section 132 of the Income-tax 
Act or charged under sub-section (4) of 
section 172 or sub-section (2) of section 174 
or section 175 or sub-section (2) of section 176 
of the said Act or deducted under section 192 
of the said Act from income chargeable under 


the head “Salaries” or deducted under sub. 
section (9) of section 80E of the said Act from 
any payment referred to in the said sub.. 
section (9) or in which the “advance tax’™ 
payable under Chapter XVII-C of the ssid Act: 
has to be computed, at the rate or rates im 
force, such Income.tax or, as the case may be, 
“advance tax” (not being “advance tax” im 
respect of any income chargeable to tax under 
section 164 of the Income.tax Act at the rate 
of sixty-five per cent) shall be so calculated, 
charged, deducted or computed at the follow- 
ing rate or rates :— 


Paragraph A 
Sub.Paragraph I 


In the case of every individual or Hindu 
undivided family or unregistered firm or 
other association of persons or body of indivi. 
duals, whether incorporated or not, or every 
artificial juridical person referred to in sub. 


clause (vii) of clause (31) of seation 2 of the 
Income.tax Act, not being a case to which 
Sub. Paragraph IE of this Paragraph or any 
other Paragraph of this Part applies,— 


Rates of Income.tax 


(1) where the total income does not exceed 
Rs. 5,000 

(2) where the total income exceeds Rs. 5,000 
but does not exceed Rs. 10,000 

(3) where the total income exceeds 
Rs. 10,000 but does not exceed Rs. 15,000 


(4) where the total income exceeda 
Rs. 15,000 but does not exceed Re. 20,000 


(5) where the total income exceeds 
Ra. 20,000 but does not exceed Rs. 25,000 


(6) where the totel income exceeds 
Re. 25,000 but does not exceed Rs. 30 000 


(7) where the total income exceeds 
Rs. 30,000 but does not exoeed Rs. 40,000 
(8) where the total income exceeds 
Rs. 40,000 but does not exceed Rs. 60,000 
(9) where the total income exceeds 
Rs, 60,000 but does not exceed Rg. 80,000 
(10) where the total income exceeds - 
Rs, 80,000 but does not exceed Rs. 1,00,000 
(11) where the total income exceeds 
_ Rs. 1,00,000 but does not exceed Rs. 2,00,000 
(12) where the total income exceeds 
Rs. 2,00,000 


Nil; 


10 per cent. of the amount by which the: 
total income exceeds Rs. 5,000; 
Re. 500 plus 17 per cent, of the amount 
by which the total income exceede- 
Rs. 10,000; 
Rs. 1,350 plus 23 per cent. of the amount 
by which the total income exceeds: 
Rs. 15,000; 
Rs. 2,400 plus 30 per cent. of the amount 
by which the total income exceeds 
Rs. 20,000; 
Re. 4,000 plus 40 per cent. of the amount: 
by which the total income exceed 
Rs. 25,000; 
Rs. 6,000 plus 50 per cent. of the amount by: 
which the total income exceeds Re. 30,000. 
Rs. 11,000 plus 60 per cent. of the amount by: 
which the total income exceeds Ra. 40,000; 
Re. 23,000 plus 70 per cent. of the amount by: 
which the total income exceeds Re. 60,000: 
Ra. 37,000 plus 75 per cent. of the amount by“ 
which the total income exceeds Rg. 80,0003. 
Ra. 52,000 plus 80 per cent. of the amount by- 
which the total incoms exceeds Re. 1,00,000;. 
Rs. 1,32,000 plus 85 percent. of the amount 
by which the total income oexceede 
Rs. 2,00,000, 


Surcharge on income-tax 


The amount of income.tax coraputed in accordance with the preceding provisions of thig 
Bub-Paragraph chall be increased by s surcharge for purposes cf the Union calculated at the. 


following rates, namely :— 

(a) in a case where the total income does 
not exceed Rs. 15,000 

(b) in any other case 


10 per cent. ; 


15 per cent. : 


Provided that the amount of surcharge Payable shall, in no case, exceed the aggregate. 


of the following sums, namely :— 
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(i) an amount calculated at the rate of 10 per cent. on the amount of income-tax om 
an income of Rs. 15,000, if such income had been the total income (the income of Rs. 15,000 
for this purpose being computed as if such income included income from various sources im 
the same proportion as the total income of the person concerned); and 


(ii) 40 per cent. of the amount by which the total income exceeds Rs. 15,000. 
Sub-Paragraph IT 


In the case of every Hindu undivided family which has at least one member whose- 
total income of the previous year relevant to the assessment year commencing on the 1st day 
of April, 1974, exceeds, Rs. 5,000, — 


Rates of income-tax 


(1) where the total income does not exceed Nil; 


Rs. 5,000 
(2) where the total income exceeds 17 per cent. of the amount by which the totak 
Rs. 5,000 but does not‘exceed Rs. 10,000. income exceeds Rs. 5,000 ; 
(3) where the total income exceeds Rs. 850 plus 23 per cent, of the amount by 
Bs. 10,000 but does not exceed Rs. 15,000 which the total income exceeds Rs. 10,000;-. 
(4) where the total income exceeds Rs. 2,000 plus 30 per cent. of the amount by 
Ra. 15,000 but does not exceed Rs. 20,000 which the total income exceeds Rs. 15,000: 
(5) where the total income exceeds Rs. 3,500 plus 40 per cent. of the amount by 
Rs. 20,000 but does not exceed Re. 25,000 which the total income exceeds Rs, 20,000;. 
(6) where the total income exceeds Rs. 5,500 plus 50 per cent. of the amount by: 
Ra. 25,000 but does not exceed Rs. 30,000 which the total income exceeds Rs. 25,000}. 
(7) where the total income exceeds Rs. 8,000 plus 60 per cent. of the amount by 
Rs. 30,000 but does not exceed Re. 40,000 which the total income exceeds Rs. 30,000;. 
(8) where the total income exceeds Rs. 14,000 plus 70 per cent. of the amount by 
Rs. 40,000 but does not exceed Rs. 60,000 which the total income exceeds Rs. 40,000;: 
(9) where the total income exceeds Rs. 28,000 plus 75 per cent of the amount by 
Re, 60,000 but does not exceed Rs. 80,000 which the total income exceeds Rs. 60,000; 
(10) where the total income exceeds Rs, 43,000 plus 80 per cent. of the amount by 
Rs. 80,000 but does not exceed Rs. 1,00,000 which the total income excesds Rs. 80,000. 
(11) where the total income exceeds Rs. 59,000 plus 85 per cent. of the amount by 
Rs. 1,00,000 which the total income exceeds Ka. 1,00,000. 


Surcharge on income tas 


The amount of income-tax computed in accordance with the preceding provisions of the 
Sub.Payagraph shall be increased by & surcharge for purposes of the Union calculated at the 
rate of fifteen per cent, of such income.tax. 


Paragraph B 
In the case of every co-operative society, — 


Rates of income.taxv 


(1) where the total income does not 15 per cent. of the total income ; 
exceed Ra. 10,000 , 

(2) where the total income exceeds Ra. 1,500 plus 25 per cent. of the amount by 
Rs. 10,000 but does not exceed Rs. 20,000 which the total income exceeds Rs, 10,000; 

(3) where the total income exceeds Rs. 4,000 plus 40 per cent. of the amount by 
Rs. 20,000 which the total income exceeds Rs. 20,000. 


Surcharge on income.tax 


The amount of income-tax computed at the rate hereinbefore specified shall be in. 
creased by æ surcharge for purposes of the Union calculated at the rate of fifteen per cent of 
such income.tax. 

Paragraph C 


Tn the case of avery registered firm,— 
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Rates of income.tax T l i 


(1) where the total income does not exceed 
Rs. 10,000 


(2) where the total income exceeds 
Rs. 10,000 but doas not exceed Rs, 25,000 
(3) where the total income exceeds 


‘Rs. 25,000 but does not exceed Rs. 50,000 
(4) where the total income exceeds 
‘Rs. 50,000 but does not exceeds Rs. 1,00,000 
(5) where the total income exceeds 
Rs. 1,00,000 


Nil; 


4 per cent. of the amount by which the tatal 
incoma exceeds Rs. 10,000; 

Rs. 600 plus 6 per cent. of the amount by 
which the total income exceeds Rs, 25,000; 

Rs. 2,100 plus 12 per cent. of the amount by 
which the total income exceeds Rs. 50,000; 

Rs. 8,100 plus 20 per cent. of the amount by 
which the total income exceeds Rs. 1,00,000 


Surcharges on incomestax 


The amount of income.tax computed at the 
vate hereinbefore specified shall be increased 
by the aggregate of surcharges for purposes of 
‘the Union calculated as specified hereunder: — 


(a) in the case of a registered firm whose 
‘total income includes income derived from a 
profession carried on by it and the income so 
‘included is not less than fifty.cne per cent. of 
such total income, a surcharge calculated at 
the rate of ten pex cent. of the amount of 
ancome.tax computed at the rate hereinbefore 
specified; 


(b) im the case of any other registered firm, 
@ surcharge calculated at the rate of twenty 


per cent. of the amount of income.tax com. 
puted at the rate hereinbefore specified; and 

(0) a special surcharge calculated at the 
Tate of.fifteen per cent. on the aggregate of 
the following amounts, namely:— 

(i) the amount of income.tax computed at 
the rate hereinbefore specified; and 

(ii) the amount of the surcharge calculated 
in accordance with clause (a) or, as the case 
may be, clause (b). 

Explanation. — For the purposes of this 
Paragraph, “registered firm” includes an un- 
registered firm assessed as a@ registered firm | 
under clause (b) of section 183 of the Income. 
tax Act. 


Paragraph D 


In the case of every local authoritys— 


Rate of incometax i 


On the whole of the total income 


50 per cent, 


Surcharge on income.taz 


Tho amount of income.tax computed at the rate hereinbefore specified shall be in. 
‘ereased by a surcharge for purposes of the Union caloulated at the rate of fifteen per cent. of 


4uch income.tax. 


; Paragraph E 


In the case of the Life Insurance Corporation of India established under the Life 
Insurance Corporation Act, 1956 (31 of 1956),— 


Rates of income.tax 


(i) on that part of its total income which 
consists of profits and gains from life insurance 
business 

(ii) on the belance, if any, of the total 
income 


52°5 per cent: 


the rate of income.tax applicable, in accord. 
ance with Paragraph F of this Pari, to the 
total income of a domestics company which is 
a company in which the public are sutstan- 
tially interested. 


Surcharge on income.tax 


The amount of income.tax computed at the rate hereinbefore specified shall be in. 
creased by a surcharge calculated at the rate of five per cent. of such income.tax. on 


r 
-ia 


Paragraph F 


In the cage of a company, other than the Life Insurance Corporation of India’ estil- 
shed under the Life Insurance Corporation Act, 1956 (31 of 1956), — 
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I. In the cage of a domestic company,— 
(1) where the company is a company in which the 
public are substantially interested, — 
(i) in case where the total income does not 
-axceed Rs, 1,00,000 


(ii) in a case where the total income exceeds 
‘Res, 1,00,000 


45 per cent, of the total income}. 


55 per cent. of the total income; 


(2) where the company is not a company in which 
-¢he public are substantially interested, — 


(i) the case of an industrial company— 


(a) on so much of the total income as does not 55 per cent; 
axceed Ra. 2,00,000 
(b) on the balance, if any, of the total income 60 per cent; 


(ii) in ny other case 65 per cent, of the total income: 


Provided that the income.tax payable by a domestic company, being a company in 
which the public are substantially interested, the total income of which exceeds Re. 1,00,000 
hall not exceed the aggregate of — 


(a) the income-tax which would have been payable by the company if its total income 
had been Ra. 1,00,000 (the income of Rs. 1,00,000 for this purpose being computed as if such 


dnsome included income {rom various scurces in the game proportion as the total income of 
he company); and 


(b) eighty per cent. of the amount by which its total income exceeds Rg. 1,00,000, 


II. In the cage of a company other than a domestic company— 
, (i) on so much of the total income as consists 
Q — 
(a) royalties received from an Indian concern 
dn pursuance of an agreement made by it with the 
indian concern after the 31st day of March, 1961, 
or 
(b) fees for rendering- technical services receiv. 
ad from an Indian concern in pursuance of an agree. 
ment made by it with ths Indian concern after the 
29th day of February, 1964, 
end where such agreement has, in sither cage, * 
baen approved by the Central Government 50 per cent. 
(ii) on the balance, if any, of the total income 70 per cent. 


Surcharge on tncome.tax 


Tho amount of income.tax computed at the rate hereinbefore specified shall be increased 
Dy a surcharge calculated at the rate of five per cent. of such income-tax. 


PART IV 
[See section 2 (7) (e)] 


‘RULES FOR COMPUTATION OF NET AGRICUL. 
TURAL INCOME 


Rule 1.—~Agricultural income of the nature 
seferred to in sub.clause (a) of clause (1) of 
geation 2 of the Income.tax Act shall be com- 
muted as if it were income chargeable to 
income-tax under thet Aci under the head 
"Income from other sources” and the provi. 
sions of sections 57 to 59 of that Act shall, so 
dar aa may be, apply accordingly : 


1973 Acts, 7. 


Provided that sub-section (2) of section 58 
shall apply subject to the modification that 
the reference to section 40A therein shall be 
construed as not including a reference to sub. 
sections (3) and (4) of section 40A. 


Rule 2.—Agricultural income of the nature 
referred to in sub.clause (b) ox sub-clause (o) 
of clause (1) of section 2 of the Income.tax 
Act [other than income derived from any 
building required as a dwelling house by the 
receiver of the rent or revenue or the culti. 
vator or the receiver of rent-in-kind referred 
to in the said eub-.clause (c)] shall be com. 
puted as if if were income chargeable to in. 
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Gome.tax under that Act under the head 
“Profits and gains of business or profession” 
and the provisions of sections 30, 31, 32, 34, 
36, 87, 38, 40, 40A [other than sub.seations (3) 
and (4) thereof], 41, 43, and 43A of the In. 
come.tax Act shall, so far as may be, apply 
accordingly. 


Rule 8.—Agricultural income of the nature 
referred to in sub.clause (c) of clause (1) of 
section 2 of the Income.tax Act, being income 
derived from any building required as a dwel. 
ling house by the receiver of the rent or 
revenue or the cultivator or the receiver of 
rent.in-kind referred to in the said sub. 
clause (c), shall be computed as if it were in. 
come chargeable to income.tax under that Act 
under the head “Income from house property” 
and the provisions of sections 23 to 27 of that 
Act shall, so fax as may be, apply accordingly: 


Provided that.sub-section (2) of the said 
section 23 shall apply subject to the modifi. 
gations that the references to “total income” 
therein shall be construed as references to 
net agricultural income and that the words, 
figures and letter “and before making any 
deduction under Chapter VIA” shall be 
omitted. 


Rule 4. — Notwithstanding anything con. 
tained in any other provisions of these rules, 
in a case where the assessee derives income 
from gale of tea grown and manufactured by 
bim in India, such income shall be computed 
in accordance with rule 8 of the Income.tax 
Rules, 1962, and sixty per cent. of such 
income shell be regarded as the agricultural 
income of the assesses. 


Rule 5.— Where the aseessee is a pariner 
of a registered firm or an unregistered firm 
ageessed aga registered firm under clause (b) 
of section 183 of the Income.tax Ast, which 
in the previous year has any agricultural 
income, or is s partner of an unregistered 
firm which has not been assessed as & regis. 
tered firm under clause (b) of the said section 
183 and which in the previous year has either 
no income chargeable to tax under the Income. 
tex Act or has total income not exceeding five 
thousand rupees but has any agricultural in. 
Gome, then, the agricultural income or loss of 
the firm shall be computed in accordance with 
these rules and his share in the agricultural 
income or loss of the firm shall ba computed 
in the manner laid down in aub.geotion (1), 
sub-section (2) and sub.section (3) of section 
67 of the Income-tax Act and the share so 
computed shall be regarded as the agricultural 
income or logs of the assesses. 
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Rule 6.—Where the assessee is a member 
of an association of persona or a body of 
individuals (other than a Hinéu undivided 
family, a company or œ firm) which in the 
previous year has either no income charge- 
able to tax under the Income.tax Act or has 
total income not exceeding five thousand 
rupees but has any agricultural income, them 
the agricultural income or lose of the associa. 
tion or body ball be computed in accordance 
with these rules and the share of the assesses 
in the agricultural income or loss so computed 
shall be regarded as the agricultural income 
or loss of the assesses. 





Rule 7. — Where the result of the computa. 
tion for any assessment year in respect of any 
source of agricultural income is a loge, such 
losa shall be set off against the income of 
the agseseee, if any. for that assessment year 
from any other source of agriculéural income: 


Provided that where the assegsee is a part. 
ner of an unregistered firm which bas not 
been assessed as a registered firm under 
clause (b) of saction 183 of the Income.tax 
Act or is @ member of an association of 
persons or body of individuals and the share 
of the assesses in the agricultural income of 
the firm, eascociation or body, as the case may 
be, is a loss such loss shall not be set off 
against any income of the asgessee from any 
other source of agricultural income. 


Rule 8.—Any sum payable by the asressea 
on account of any tex levied by the State 
Government on the agricultural income shalk 
be deducted in computing the agricultursh 
income, 


g 
Rule 9.— Where the net result of the com. 
putation made in accordance with these rules 
is a logs the loss so computed shall be ignored 
and the net agricultural income shall be 
deemed to be nil, 


$ 


Rule 10.—The provisions of the Income. 
tax Aci relating to procedure for assessment 
(including the provisions of saction 288A. 
relating to rounding off of income) shall with 
the necessary modifications apply in relation 
to the computation of the net agricultural 
income of the assessee as they apply in relation. 
to the assessment of the total income. 


Rule 11.—For the purposes of computing 
the net agricultural income of the agsessee the- 
Income-tax Officer ehall have the game powere 
as he has under the Income Tax Act for the 
Purposes of assessment of the total income. 
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THE SECOND SCHEDULE 
(See section 24) 


PART I 


In the First Schedule to the Tariff Act,— 

(i) in Item No. 29, for the entry in the 
fourth column, the entry “Fifty paise per 
linear metre” shall be substituted ; 

(ii) in Item No. 72A, in the proviso to 
sub-item (i),— i 

(a) the words “in advance of their importa. 
tion” shall be omitted ; 





(b) the words “and such contract or con. 
tracts has or have been go registered before 


any order is made by the proper offiser of 
customs permitting the clearance for home 
contumption, or deposit in a warehouse of 
such iteme, componenis or raw materials” 
shall be inserted at the end. 





PART II 
Ttem Name of Nature Standard Preferential rate of duty it Duration of 
No. article of rate of the article is the přođuce protective 
duty duty or manufacture of rates of 
I ig OE SO meen aa duty 
The 
United British 
Kingdom Oolony 
1 2 3 4 5 6 7 


In the First Schedule to the Tariff Act, for Item No. 68(20A), the following Item shall 


be substituted, namely :— 


"63 Stainless Revenue 200 per 
(20A) steel cent.: 
plates, ad valorem. 
sheets 
and 
strips 


THE THIRD SCHEDULE 
(See section 27) 
PART I 


In the First Schedule to the Central Excises 
Act— 

(i) in item No, 2,— 

(a) for the words “Ten per cent. ad.valorem” 
in the third column against sub.item (2), the 
words "Twenty per sent, ad valorem” shall be 
substituted’; 

(b) the Explanation shall be numbered as 
“Explanation I” and after the Explanation, 
as so numbered the following Explanation shall 
be inserted namely :— 

‘Baplanation II.—For the purposes of sub- 
item (2), “instant coffee” includes instant 
coffee containing any ingredient in addition to 
coffee’: 

(ii) in Item No. 14 the following Explana. 
tion shall be inserted at ths end, namely :— 

“Baplanation.—This Item does not include 
carbon black.” 

(tii) in Item No. 14B, for the entry in the 
second column the following entry shail be 
substituted, namely :— 

“Oausrio Sopa anp Caustic Porasa, 
WHETHER IN A SOLID FORM OR IN LYE.” ;' 

(iv) in Item No. 140, for the entry in the 
third column, the entry "Ten por cent. ad 
valorem.” shall be substituted; 


(v) in Item No. 14F, after sub.item (ii) 
the following sub-item shall be inserted 
namely :-- F 

“(iii) Shaving creams whether or not con. 
taining soap or detergents”; 

(vi) ia Item No. 16B, for the entry in the 
third column against sub-item (ii) the entry 
"Twenty. fiyo per cent. ad valorem” ghall be 
substituted; 

(vii) in Item No. 18E, for the entries in the 
second column, the following entry shall be 
substituted, namely :—~ 

“YARN, ALL SORTS, NOT ELSEWHERE SPECI. 
FIED, IN OR IN RELATION TO TAB Manvurac. 
TURE OF WHICH ANY PROORSS I8 ORDINARILY 
CARRIED ON WITH THE AID OF POWES.”; 

(viii) in Item No. 22AA, for the entries in 
the second column, the following entry shall 
be substituted, namely :— 

“TEXTILE FABRIOS, NOT ELSEWHERE SPECI. 
FIED.” ; : 

(ix) in Item No. 330. for the entry in the 
third column. the entry “Twanty.five per 
cent. ad valorem.” shall be substituted; 

(x) in Item No. 34A, for the entry in the 
third column, the entry "Twenty per cent. ad 
valorem,” shall be substituted. 
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Tiem Ne. Description of gcods Rate of duty 
(1) (2) (3) 


In the Fiist Schedule to the Central Excises Act.— 
(i) in Item No. 4, under “II. Manufactured tobacco—”, after gub item (3) the following 


gub-item shail be inserted, namely :— 


(4) Smoking mixtures for pipes and ciga. 
rettes. 


Two hundred per cent. 
ad valorem.” 


(ii) for Item No. 15, the following Item shell ke substituted, namely :— 


15. Soar— 

“Soap” means ail varieties of the product 
known commercially as soap. 

(1) Soap, household and laundry 


(2) Other sorts 


Ten per cent. 

ad valorem. 
Twenty per cent 
ad valorem”; ` 


(iii) in Item No. 19; after sub-item 1 (1), the following shall be inserted, nately :— 


(7A) Cotion fabrics other than those falling 
ander (1), containing 30 pex cent. or more by 
weight of fibre, or yarn, or t both, of non.cell. 
ulosic origin. 


Fifteen per cent. 
ad volorem.”; 


(iv) the following Items s shall be inserted at the end, namely :— 


“62. Toou TIPS, IN ANY FORM OR SIZE, UN- 
MOUNTED, OF SINTERED CABBIDES OF METALS 
BUCH AS TUNGSTEN, MOLYBDENUM, AND VANA. 
DIUM. 

63. Winn ROPES— 


“Wire ropes” means ropes having a number 
of wire strands of iron or steel helically laid 
about an axis, but does not include electric 
cables 

64, CARBON BLACK (INCLUDING LAMP BLAOK 
AND: ACETYLENE BLACK). 

_ 665- RUBBER PROCESSING OHEMIOALS, 
FOLLOWING, NAMELY :—— 

(1) Accelerators 

(2) Antioxidants 


THE 


Twenty per cent, 
ad valorem, 


Ten per cent, 
ad valorem, 


Ten per cent, 
ad valorsm. 
Ten per cent. 
ad valorem.”.° 


THE FOURTH SCHEDULE 
(See section 29) 


` Item No. in the First 


_ Description of 


Rate of additional 





Schedule to the Cen. goods duiy 
tral Excises and Salt 
Act, 1944 
(1) (2) (3) 


In the First Schedule to the Additional Duties of Excise Act,— ; 
(i) in Item No. 4, under "II. Manufactured tobac30~-." after .sub-itom (3), the following 


sub.item ghall be inserted, namely :— 


(4) Smoking mixturea for pipes and Giga. 


rettes. 


One hundred.per cent, 
ad valorem.’’; 


(ii) in Item No. 19, after sub-item 1 (1), the following shall be inserted, namely :— 


“(1A) Cotton fabrics other than those fall- 
ing under (i), containing 30 por cent. or more 
by weight, of fibre, or yarn, or both, of non. 
Gellulosic origin. 


Two and a half per cent. 
ad valorem,”’. 
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THE CENTRAL EXCISES AND 
SALT (AMENDMENT) ACT, 1973 


(Act No. 22 of 1973,)tt 
[19th May 1973] 


An Act further to amend the Central 
Excises and Salt Act, 1944. 

* ı Be it enacted by Parliament in the Twenty- 

sti year of the Republic of India as fol- 

OWS :— 


1. Short title and commencement. 


(1) This Act may ba called the Central 
Excises and Bait (Amendment) Act, 1973. 


(2) Section 2 shall come into force on such 
date as the Central Government may, by 
notification in the Official Gazette, appoint 
and the remaining provisions of this Act shall 
come into force at once. 


2. Substitution of new section for sec- 
tion 4, 


For section 4 of the Central Excises and 
Balt Act, 1944 (hereinafter referred to a3 the 
principal Act), the following section shall be 
substituted, namely :— 


'4. Valastion of excisable goods for pur. 
poses of charging of duty of excise. — (1) 
Where under this Act, the duty of excise is 
Chargeable on any excisable goods with refer- 
ence to value, such value shall, subject to the 
other provisions of this section be deemed 
to ba— 


(a) the normal price thereof, that is to say, 
fhe price at which such goods are ordinarily 
gold by the assessee to & buyer in the courze 
of wholesale trade for delivery at the time 
and place of removal, where the buyer is not 
a related person and the price is the sole 
contideration for the sale: 


Provided that— 


(i) where, in accordance with the normal 
practice of the wholesale trade in such goods, 
such goods, are sold by the assesiee at 
different prices to different classes of buyers 
(not being related persons) each such price 
ghall, subject to the existence of the other 
circumstances gpecified in clause (2), be deemed 
to be the n3rmal price of such goods in rela. 
tion to each such class of buyers; 


(ii) where such goods are sold by tha 
assessee in the courage of wholesale trede for 
delivery at the time and place of removal af 
a price fixed under any law for the time being 
in force or ab a prico, being the maximum, 
fixed under any such law, then, notwithstand. 
ing anything contained in clause (iii) of this 
4+Received the assent of the President on 19-5-1973 


Act published in Gaz. of India, 21-5-1973, 
Part II-S. 1, Ext., p. 
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proviso the price or the maximum price, as 
the case may be, so fixed, shall, in relation to 
the goods so sold, ba deemed to be the normal 
prices thereof; 


(iii) where the assesses so arranges that the 
goods are generally not sold by him in the 
course of wholesale trade except to or through 
a related person, the normal price of the goods 
sold by the sssessee to or through such related 
person shall be deemed to be the price at 
which they are ordinarily sold by tho related 
person in the course of wholesale trads at the 
tima of removal, to dealers (not baing related 
persons) or where such goods ara not sold to 
such dealers, to dealers (being related persons) 
who sell such goods in retail; 


(b) where the normal price of such goods 
is not rascertainable for the reason that such 
goods are not gold or for any other reason, 
the nearest ascertainable equivalent. thereof 
determined in such manner as may be pre- 
seribed, 


(2) Where, in relation to any excisable 
gooda the price thereof for delivery ab the 
place of removal is not known and the value 
thereof is determined with reference to the 
price for delivery ata place other than the 
place of removal, the cost of transportation 
from the place of removal to the piace of 
delivery shall be excluded frora such price. 


(3) The provisions of this section shall not 
apply in respect of any excisable goods for 
which 2 tariff value has been fixed under pub. 
section (2) of section 3. 


(4) For the purposea of this section, — 


(a) “assessee’? means the pərzon who is 
liable to pay the duty of excise under this Act 
and includes his agent; 


(b) “place of removal” means— 


(i) a factory or any other place or premises 
of production or manufacture of the excisable 
goods; or 


(ii) s warehouse or any othe: place or 
premises wherein thea excisable goods have 
been permitted to be deporitel without pay. 
ment or duty, 


from where such goods are removed; 


(e) “related person” means a pereon who is 
so as30Giated with the assessee tbat they.have 
interest, direatly or indirectly, in the business 
of each other and includes a holdisg company, 
a subsidiary company, a relative and ® dis. 
tributor of the assesses, and any sub.distribu. 
tor of such distributor. 


Explanation.—In this clause holding com. 
pany,” “a subsidiary company” and “relative” 
have the same meanings as in the Companies 
Act, 1956; 
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(d) value”, in relation to any excisable 
goods, — 

(i) where the goods are delivered at the 
time of removal in a packed condition, includes 
the cost of such packing except the cost of the 
packing which is of a durable nature and is 
returnable by the buyer to the assesses. 


Explanation—In this sub-clause "packing" 

means the wrapper, container, bobbin, pirn, 
spool, reel or warp beam or any other thing 
in which or on which the excisable goods are 
wrapped, contained or wound; 
#* (ii) does not include the amount of the duty 
of excise, saleg.tax and other taxes, if any, 
payable on such goods and, subject to such 
rules as may be made, the trade discount (such 
discount not being refundable on any account 
whatsoever) allowed in accordance with the 
normal practice of the wholesale trade at the 
time of removal in respect of such goods sold 
or contracted for gale: 

(e) ‘wholesale trade” means sales to dealers, 
industrial consumers, Government local autho. 
rities and other buyers, who or which purchase 
their requirements otherwise than in retail.” 

3. Amendment of section 37. 

Tn sub-section (2) of section 37 of the prin. 
cipal Act, the existing clause (i) shall be 
re-letiered as clause (ib) thereof and before 
thet clause as so re-letiered, tha following 
clauses shall be inserted, namely :— 

“{i) provide for determining under sec. 
tion 4 the nearest ascertainable equivalent of 
the normal price; 3 

(ia) having regard to the normal practice of 
the wholesale trade, define or specify the 
kinds of trade discount to be excluded from 
the value under section 4 including the circum. 
stances in which and the conditions subject to 
which such discount is to be so excluded;” 


4. Substitution of new section for sec- 
tion 38. 

For section 38 of the principal Act, the fol. 
lowivg section shali be substituted, namely :— 

"38, Publication cf Rules and Notification 
and laying of rules before Parliament.— 

(1) All rules made and notifications issued 
under this Act shall be published in the Official 
Gazette. 

(2) Every rule made under this Ac} shell be 
iaid, as soon ss may be after it is made, before 
each House of Parliament whilo it i3 in session 
for a total period of thirty days which may be 
comprised im one session or in two or more 
successive sessions, and if, before the expiry 
ofthe session immediately following the cos- 
sion or the successive sessions aforesaid, both 
Houses agree that the rule should not be 
made, the rule shall thereafter have effect only 
in guch modified form or be of no effect, 
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as the casa may be; so, however, that any auch’ 
modification or annulment shall be without 
prejudice to the validity of anything previ. 
ously done under that rule.” 


5. Substitution of new section for sec- 
tion 10. 


For section 40 of the principal Act,.the fol- 
lowing section shall be substituied, namsly:— 
Y "40. Protection of action taken under tha 

6t.— 

(1) No suit, prosecution ox other legal pro- 
ceeding shall ‘lie against the Central Govern. 
ment or any officer of the Central Government 
ora State Government for anything which 
is done, or intended to be done, in good faith, 
in pursuance of this Act or any rule made 
thereunder. 


(2) No proceeding, other than a suit, shall 
ba commenced against the Central Govern. 
ment or any officer of the Central Govern. 
ment or a State Government for anything 
done or purported to hava been done in pur. 
suance of this Act or any rule made there. 
under, without giving the Oentral Govern. 
meni or such Officer a month’s previous notice 
jn writing of the intended proceeding and of 
ihe sause thereof or after the expiration of 
threa months from the accrual of such cause,” 

THE MANIPUR STATE LEGIS- 

LATURE (DELEGATION OF 
POWERS) ACT, 1973 


(Act No. 23 of 1973)* 
[19th May 1973] 


An Act to confer on the President the 
power of the Legislature of the State 
of Manipur to make laws. 


(Text of the Act not prinied.] 
THE NORTH-EASTERN HILL 
UNIVERSITY ACT, 1973 
(Act No. 24 of 1973) 
Sections CONENTS 
1. Short title, extent and commencement, 
2. Definitions. 
3, The University. 
4, Objecis, 
5. Powers of the University. 
6. Jurisdiction. 
7. University open to sli classes, castes and 
cresd. 
8. Visitor. 
9. Chief Rector. 
10. Officers of the University. 


*Received the assent of the President on 19-5-1973. 
Act published in Gaz. of India; 21-5-1973, 
Part II-S. 1, Ext., p. 247. 

For Statement of Objects and Reasons, sea Gaz, of 
India, 2-5-1978, Part 11-8, 2, Ezt., p. 397. 
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Sections 

11. The Chancellor. 

12, The Vice-Chancellor. 

13, The Pro. Vice-Chancellors. 

14. Deans of Schools. 

15, The Registrar. 

16. The Finance Officer. 

217, Other Officers. 

18. Authorities of the University. 

19. The Court. 

20. The Executive Counail. 

21, The Academic Council, 

22, Other authorities of the University. 

23. Planning Board. 

24, Power to make Siatutes. 

85, Statutes how mada. 

26. Ordinances. 

27. Regulations. 

28. Annuai report. 

29, Annual accounts. 

30. Conditions of service of amployees. 

31. Procedure of appeal and arbitration in 
diecipliuary cases against students. 

32. Right to appsal. 

33. Provident and pension funds. 

34, Disputes as to constitution of University 
authorities and bodies. 

35. Constitution of Committees, 

36. Filling of casual vacancies. 

37. Procaedings of University authorities or 
bedies not invalidated by vacancies. 

38: Protection of action taken im good faith, 

39. Moda of proof of University record. 

40. Power to remove difficulties, 

41. Transitional provisions. 

42, Completion of courses of students in 
Colleges or Inatitutions affiliated to the 
University. 


THE SCHEDULE: 


(See section 25 (1). ) 
The Statutes of the University. 

i. The Vice-Chancellor. 

2. Powers and duties of the Vice.Ohancellor. 
3, Pro-Vice-Chanecellors. 

4, Registrar. 

5, Finance Officer. 

6. Deans of Schools of Studies. 

7. Heada of Departments. 

8. Deans of Students’ Welfare. 

9, Proctors. ` 
10. Librarians. 
11. Meetings of the Court. 
12. Quorum for meetings of the Executive 

Oouncil. 
13, Powers and functions of Executive Council. 
14, Quozum for Meetings of the Academic 
Council. 

15. Powers of the Academic Council. 

16. The Planning Board. 

17. Schools of Studies and Departments. 
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Sections 
18. Boards of Studies. 
19. Finance Committee. 
20. Selection Committees. 
21. Special mode of appointment, 
22. Appointment for a fixed tenure. 
23. Recognised teachers. 
24. Committees, 
25. Terms and conditions of service of Uni. 
versity teachers. 
26. Seniority liste. 
27. Removal of teachers. 
28. Removal of employees other than tea. 
chers of the University, 
29. Honorary degrees. 
30. Withdrawal of degrees, etc, 
31. Maintenance of discipline among students 
of the University. 
32. Maintenance of discipline among students 
of Colleges, etc. 
33. Adm'ssion of Colleges, etc., to the privi- 
leges of the University. 
34, Convocations. 
35. Acting Chairman of maetings. 
36. Resignation. 
37. Disqualificatious. 
38. Residence condition for membership and 
office. 
39, Membership of authorities by virtue of 
membership of other bodies. 
40. Alumui Association. 
41. Ordinances, how made. 
42. Regulations. 
43. Delegation of powers. 


THE NORTH-EASTERN HILL 
UNIVERSITY ACT, 1973 
(Act No. 24 of 1973)t 
[26th May, 1973] 

An Act to establish and incorporate a 

teaching and affiliating University for 

the hill areas of the North Eastern 

region. 

Whereas it is expedient to establish and 
incorporate a teashing and affiliating Univer. 
sity for the benefit of the pecple of the hill 
areas of the North-Eastern region and to 
develop the intellectual, academic and cul- 
tural background of the said peoples; 

Aud whereas ia pursuance of clause (1) of 
Article 252 of the Constitution, resolutions 
have been passed by the Legislatures of the 
States of Meghalaya and Nagaland ta the effect 
that the getting up of a Central University for 
the hill areas of the North-Eastern region 
shall be regulated by Parliament by law; ` 

[t] Received the assent of the President on 26-5- 


1978 Act published in Gaz. of India; 28-5-1978, 
Part II-S, 1, Ext., p. 249. 
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Ba it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows :— i 


1. Short title, extent and commencement., 


(1) This Act may be called the North- 
Eastern Hill University Act, 1973. 


(2) It extends to the States of Meghalaya 
and Nagaland and the Union territories of 
Arunachal Pradesh and Mizoram. 


(3) It shall come into force on such date a3 
the Central Government may, by notification 
. in the Official Gazette, appoint. 


2. Definitions, 


In this Act, and in all. Statutes made here- 
under, unless the context otherwise requires.— 

(a) “Academic Council” means the Aca. 
demic Council of the University ; 

(b) “academic staff’ means such categories 
of staff ag are designated as academic staff by 
the Ordinances; 

(c) “Board of Studies” means the Board of 
Studies of the University; 

(4) ‘Chancellor’, “Vice-Chancellor” and 
“Pro. Vice-Chancellor” moan, respectively, the 
Ohancellor, Vice.Chancsllor and Pro.Vice. 
Chancellor of the University: 

(e) "'Oollegs” means a College maintained 
by, or admitted to the privileges of, the 
University ; 

(1) “Court” means the Court of the Univer. 


tity; 

(e) “Dapartmont” means a Department of 
Studies, and includes g Centre of Studies; 

(h) “employee” means any person appoint. 
ed by the University, and includes teachers 
and other staff of the University; 

(D “Executive Counsil” means the Execu- 
tive Couucil of the University; 

(j) Hall” means a unit of residence or of 
corporate life for the students of the Univer- 
nity, College or Institution, provided, main. 
tained or recognised by the University; 

(k) “Institution” means an academic insti- 
tution, not being a College, maintained by, or 
admitied to the privileges of, the University; 

(1) “North-Eastern region” means the 
North Eastern region of India comprising the 
States of Meghalaya and Nagaland and the 
Union territories of Arunachal Pradesh and 
Mizoram; 

(m) Principal” meang the Head of a Col. 
lege or an Institution, and includes where 
there is no Principal, the person for the time 
being duly appointed to act as Principal, and, 
in the absence of the Principal or ths acting 
Principal, a Vice Pzincipal duly appointed as 
such; 

(n) “recognised teachers” means euch per. 
sons as are recognised by the University for 
the purpose of imparting instruction in-a Col. 
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lege or an Institution admitied to the pri- 
vileges of the University; 

(0) “Sshool” means a School of Studies of 
the University; 

(p) “Statutes”, “Ordinances” and “Regulze. 
tion ”, mean, respectively, the Statutes, Ordin- 
ances end Regulations of the University for 
the time being in force; 

(q) “teachers of the University” means 
Professors, Readers, Lecturers and such other 
persons es may be appointed for imparting 
instruction or conducting research in the 
University or in any College or Institution. 
maintained by the University and are desig- 
nated a3 teachers by the Ordinances; 

(r} ‘University’ means the North. Masterm 
Hill University. 

3. The University. 

(1) There shall bo established a University 
by the name of 'North-Haetern Hill Univer- 
sity”. 

(2) The headquartera of the University shal 
be at Shillong and it shall have campuses im 
the States of Meghalaya and Nagaland; it may 
also establish campuses at such other placem 
within its jurisdiction as it may deem fit. 

(3) The first Chancellor and the first Vitse 
Ohancellor and the first members of the Oourt:. 
the Executive Council and the Academic Coun. 
cil and all parsons who may hereafter become 
such officers or members, so long s3 they con. 
tinue to hold euch office or membership, are 
hereby constituted a body corporate by the 
name of “North Eastern Hill Usiversity’’. 

(4) Tha University shall have perpetual 
succession and & common seal, and shall sua 
and be sued by the said name, 


4, Objects. 


The objects of the University shall be to 
dissominate and advance knowledge by provid- 
ing instructional and research facilities in such 
branches of learning as if may deem fit; to 
pay special attention to the improvement of 
the social and economic conditions and wslfare- 
of the people of the hill areas of the North- 
Eastern region and, in particular, their intel- 
lectual, acidemic and cultaral advancement. 


5. Powers of the University. 


Ths University shall have the following: 
powers, namely :— 

(1) to provide for instruction in such bran.. 
ches of learning as the University may, from 
time to time, determine and to make provision: 
for research and for the advancement and dis.. 
semination of knowledge; 

(2) to take such academic steps as would 
contribute to the improvement of the economic 
conditions and welfare of the people of the 
hill areas of the North-Eastern region; 
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(3) to grant, subject to such conditions as 
the University may detarmine, diplomas or 
certificates to, and confer degrees and other 
academic distinotions on the basis of examina. 
tions, evaluation or any other method of 
testing, on persons, and to withdraw any such 
diplomas, certificates, degrees or other aca. 
demic distinctions for good and eufficient 
cause: 

(4) to organise and to undertake extra. 
mural studies and extension services; 

(5) to confer honorary degrees or other 
distinctions in the manner prescribed by the 
Statutes: 


(6) to provide instruction, iacluding corres. 
pondense and such other courses, to such 
persons as are not members of the University, 
as it may determine; 

(7) to institute principalships, professor- 
ships, readerships, lectuverships. and other 
teaching or academic posts required by the 
University and to appoint persons to such 
principalships, professorships, readershigs, 
lecturerships or other posts; 

(8) to recognise persons for imparting 
instruction in any College or Institution ad- 
mitted to the privileges of the University; 

(9) to appoint persons working in any other 
University or organisation as teachers of the 
University for a specified period; 


(10) to create administrative, ministerial 
and other posis and to make appointments 
thereto; 

(11) to vo-cperate or collaborate with any 
other University or authority in such manner 
and for sush purposes a3 the University may 
determine; 

(12) to establish such campuses, centres. 
specialised laboratories or other units for 
research and instruction as are, in the opinion 
of the University, necessary for the further. 
ance of its objects; 

(13) to institute and award fellowships, 
scholarship:, studentships, medals‘and prizes; 

“(14) to establish ond maintain Oolleges, 
Institutions aad Halla; 

(15) to sāmit to its privileges Colleges and 
Tnatitutions not maintained by the University; 
to withdraw all or any of those privileges in 
accordance with such conditions as may be 
prescribed by the Statutes; and to recognises 
Halls not maintained by the University and 
to withdraw any such recognition; 

(16) to declare a College, an Institution or 
a Department as an autonomous College or an 
Institution or a Department as the case may 
be; 

(17) to determine standards for admission 
into the University, which may include exa- 
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mination. evaluation or any other method of 
testing; 

(18) to demand and receive payment of 
fees and other charges; 

(19) to supervise the residences of the siu- 
dents of the University and to make arrange. 
ments for promoting their health and general 
welfare; 


(20) to make special arrangements in 
respect of women students as the University 
may Gonsider desirable; 

(21) to regulate and enforce discipline 
among the employees and students of the 
University and take such disciplinary measures: 
in this regard as may be deemed necessary; 

(22) to make arrangements for promoting 
the health and general welfare of the emplo-~ 
yees; 

(23) to acquire, hold, manage and dispose 
of property, movable or immovable, including 
trust and endowment properties for ‘the pur- 
poses of the University; 

(24) to borrow, with the approval of the 
Central Government, on the security of the 
property of the University, money for the 
purposes of the University, 

(25) to do all auch other acts and things as 
may be necessary, incidental or conducive ta 
the attainment of all or any of its objects. 


6. Jurisdiction. 

(1) The jurisdiction of the University shall 
extend to the States of Meghalaya and Naga- 
land and the Union territories of Arunachal 
Pradesh and Mizoram. 

(2) No College or Institution situated within 
the local limita of the jurisdiction of the 
University shall be compulsorily affiliated to 
the University, and affiliation shall be granted. 
by tha University only to auch Colleges or 
Institutions as may agree to accept the 
Statutes and Ordinances. 

(3) Any College or Institution admitted to 
the privileges of the University shall cease to 
be associated with, o: be admitied to the 
privileges of, any other University. 

(4) No College or Institution situated within 
the local limits of the jurisdiction of the Uni. 
versity, but not admitted to its privileges, 
shall be associated with, or be admitted to the 
privileges of, any other Univsrsity except. 
with the previous approval of tha Government. 
of the State in which, cr the Administrator of 
the Union territory in which, such College or 
Institution is situate. 


7. University open to all classes, castes. 
and creed. 


The University shall be open to persons of: 
either sex and of whatever race, creed, caste 
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-or Glass, and it shall not be lawful for the 
‘University to adopt or impose on any person 
any test whatsoever of religious belief or pro- 
‘fession in order to entitle him to be fadmitied 
therein, as a teacher or student, oz to hold 
.any office therein, or to graduate thereat: 

Provided that nothing in this section shall 

be deemed. to prevent the University from 
‘making special provisions for admission of 
-students of the weaker sections of the people 
in the North-Hastern region and, in particular, 
ofthe Scheduled Castes and the Scheduled 
Tribes, 
8. Visitor. 
(1) The President of India shall be the 
Visitor of the University. ` 
(2) The visitor shal! have the right to cause 

an inspection to be made by such person or 
perzong as he may direct, of the University, 
_ dts buildings, laboratories and equipment, and 
of any College or Institution maintained by 

the University or admitted to its privileges ; 
.and also of the examinations, teaching and 
- other work conducted or done by the Univex. 
„sity and to cause an inquiry to be made in 

like manner in respsch of any matter con- 
enacted with the administration or finances of 
‘the University, Colleges or Institutions, 

(3) The Visitor shall, in every case, give 
notice of his intention to cause an inspection 
or inquiry to be made,— 

(a) to the University, if such inspection or 
inquiry is to be mede in respect of the Uni. 
~-versity, College or Institution maintained by 

_ ib, OE 

(b) to the management of the College or 

„Institution, if the inspection or inquiry is to 
be made in respect of a College or an Insti. 
‘tution admitted to tha privileges of the Uni- 
versity, 
-and the University or the managemen}, as the 
~gase may be, shell have the right to make 
-such representations, ġo the Visitor, as it may 
consider necessary. 

(4) After considering the representations, 
if any, made by the University or the manage. 
ment, ag the case may be, tha Visitor may 
-cauzo to be made such inspection or inquiry as 
‘is referred to in sub-section (2). 

(5) Where any inspection or inquiry has 
been caused to ke made by the Visitor, the 
‘University or the management, as the Gase 
may be, shall be entitled to appoint a repre- 
Sentative who shall have the right to be pre. 
-seat and be heard af such inspection or 
inquiry. 

(6) The Visitor may, if the inspection or 
inquiry is made in respect of the University 
or any Oollege or Institution maintained by 
‘it, address the Vice.chancellor with reference 
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to the result of such inspection or inquiry, 
and the Vice.Ohancellor shall communicate to 
the Executive Council the views of the Visitor 
with such advice as the Visitor may be pleased 
to offer upon the action to ba taken thereon, 


(7) The Visitor may, if the inspection or 
inquiry is made in respect of any College oz 
Institution admitted to the privileges of tha 
University, address the management concerned 
through the Vice-Chancellor with reference to 
the result of such inspection or inquiry, his 
views thereon and such advice ashe may ba 
pleased to offer upon the action to be taken 
thereon. 

(8) Ths Executiva Council or the manage- 
ment, as the case may be, shall communicata 
through the Vice-Chancellor to the Visitor 
such action, if any, as if is proposed to take or 
has been taken upon the rezult of such ing. 
pection or inguiry, 


(9) Where the executive Council or the 
management does moi, within a reasonable 
time, take action to the satisfaction of the 
Visitor, the Visitor may, after considering 
any explanation furnished or representation 
made by the Executivas Council or manage. 
mont, issue euch directions as hs may think 
fit and the Executive Council or management, 
as the case may be, shall comply with such 
directions. 


(10) Without prejudice to the foregoing 


provisions of this section, the Visitor may, by 


order in writing, annul any procaeding of tha 
University which is noi in conformity with 
this Act, the Statutes or Ordinances : 
Provided that before making any euch 
order, he shall call upon the University to 
show caure why such an order should not be 
made, and if any cause is shown within a rea. 
sonable time, he shall conside: the same. 


(11) The visitor shall have such other 
powers as may be prescribed by the Statutes. 


9, Chief Rector. 

The Governor of the States of Meghalaya 
end Nagaland shall be the Ohief Rector of the 
University. 

10. Officers cf the University. 

The following shall be the officers of tho 
University :— 

(1) The Chancellor ; 

(2) The Vice.Chancellor ; 

(3) The Pro. Vice-Chancellozs ; - 

(4) The Deans of Schools ; 

(5) The Registrar ; 

(6) The Finance Officer ; and 

(7) Such other officers as may be declared 
by the Statutes to be officers of the University. 
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11. The Chancellor. 


(1) The Chancellor shall be appointed by 
the Visitor in such manner as may be pres. 
éribed by the Statutes. 


(2) The Chancellor shall, by virtue of his 
office, be the Head of the University. 


(3) The Chancellor shall, if present, preside 
at the convocations of the University held for 
gonferring degrees. 


12. The Vice-Chancellor. 


(1) The Vice-Chancellor shall be appointed 
by the Visitor in such manner as may be pres- 
Gribed by the Statutes. 

(2) The Vice-Chancellor shall be the princi. 
pal exedutive and academic officer of the Uni- 
versity, and shail exercise general supervision 
and control over the affairs of the University 
and give effect to the decisions of all the 
authorities of the University, f 

(3) The Vice.Ohancellor may, if he is of 
opinion that immediate action is necessary on 
sny matter, exercise any power conferred on 
any authority of the University by or under 
this Act and shall report to such authority 
the action taken by him on such matter: 

Provided that if the authority concerned is 
of opinion that such action ought mot to have 
been taken, it may refer the matter to the 
Visitor whose decision thereon shall be final: 

Provided further that any person in the 
service of the University who is aggrieved by 
the action taken by the Vice-Chancelior under 
this sub.section shall have the right to appeal 
azainst such action to the Executive Counail 
within thras montha from the date on which 
decision on such action is communicated to 
him and thereupon the Executive Council may 
confirm, modify or reverse the action taken by 
the Vico.Chancellor. 


(4) The Vice-Ohancollox shall exercise such 
ohar powers and perform such other func. 
tions ag may be prescribed by the Statutes or 
Ordinances. 


13. The Pro-Vice-Chancellors. 

Every Pro.Vico-Chancellor shall be ap. 
pointed in such manner and shall exercise 
such powers and perform such duties as may 
be prescribed by the Statutes. 


14. Deans of Schools. 

Every Dean of a School shail ba appointed 
in such manner and shall exercise such powers 
and perform such duties as may be prescribed 
by the Statutes. 


15. The Registrar. 


(1) The Registrar ehall be appointed in 
auch manner as may be prescribed by the 
Statutes. 
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(2) The Registrar shall have the power te 
enter into agreements, sign documents and 
authenticate records on behalf of the Univer- 
sity and shall exercise such other powers and 
perform such other duties as may be prescribed 
by the Statutes. 


16. The Finance Officer. 
` The Finance Officer shall be appointed in 
such manner and shall exercise such powers 


and perform such duties a as may be prescribed 
by the Statutes, 


17. Other Officers. 

The manner of appointment and powers and 
duties of other officers of the Univariity shail 
be prescribed by the Statutes. 


18. Authorities of the University. 

The following shall be the authorities of the 
Universily:— 
_ (1) The Oourt; 

(2) The Executive Council; 

(3) The Academic Council; 

(4) The Boards of Sshools; and 

(5) Such other authorities as may be declar- 


ed by the Statutes to be authorities of the 
University. 


19. The Court: 

(1) The constitution of the Gourt and the 
term of office of its members shell be pre- 
scribed by the Statutes. 

(2) Subject to the provisions of this Ack, 
the-Court shall have the following powers and 
functions, namely:— 

(a) to review, from time to time, the broad 
policiss and programmes of the University 
and to suggest measures for tho improvement 
and development of the University; 

(b) to consider and pass resolutions on the 
snnual report and the annual accounts of the 
University and the audit report on such 
necounts; 

(c) to advise the Visitor in respect of 
any matter which may be referred to it for 
advice; and 

(d) to perform such other functions as may 
be prescribed by the Statutes. 


20. The Executive Council. 
(1) The Executive Council shail be the 
principal executive body of the University, 
(2) The constitution of the Executive 
Council, the term of office of its members and 
its powers and duties shall be prescribed by 
the Statutes. 


21. The Academic Council. 
(1) The Academic Oouncil shall be the prin. 
Gipal academic body of the University and 


aE 
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shall, subject to the provisions of this Act, tha 
Statutes and Ordinances, co-ordinate and exer. 
cise general supervision over the academic 


. policies of the University. 


- (2) The constitution of the Academic Coun- 
cil, the term of office of its members and ita 
powers and duties shall be prescribed by the 
Statutes. 
22. Other authorities of the University. 
The constitution, powers and functions of 
the Boards of Schools and of such other autho- 
rities as may be declared by the Statutes to be 


‘authorities of the University, shall be pre. 


scribed by the Statutes. 
23. Planning Board. 


(1) There shall be constituted a Planning 
Board of the University which shall advise 
generally on the planning and development of 
the University and keep under review the 
standard of education and research in the 
University. 

(2) The Planning Board shall consist of — 

(a) the Vice-Ohancellor, who shall be the 
Chairman, and 


(b) not more than eight persons of high 
academic standing who shall be appointed in 
such manner a3 may be prescribed by the 
Statutes, 

(3) Tho Visiior may determine a date with 
effect from which the Planning Board ehali 
stand dissolved. 

94. Power to make Statutes. 

Subject to the provisions of this Act, the 
Siatutes may provide for all or any of the 
following matters, namely:— 

(a) the constitution, powers and functions 
of the authorities: and other bodies of the 
University, a3 may be constituted from time to 
time;. ~ 

{b) the election and continuance ia office 
of the members of the said authorities and 
bodies, the filling of vacancies of members, 
and all other matters relative to those autho. 
rities and other bodies for which it may be 
necessary or desirable to provide ; 

(c) the appointment, powers and duties of 
the officers of the University and their 
emolumenta; 

(d) the appointment of teachars of the 
University snd other academic staff and their 
emolument:; 

(e) the appointment of teachers and other 
academic staff working in any other University 
or organisation for a specified period for 
undeztaking a joint project; 

(£) the conditions of servica of employees 
including provision for pension, insurance and 
provident fund, the manner of termination of 


- gervice and disciplinary action; 
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(g) the principles governing seniority of 
service of employees; 

(h) the procedure for arbitration in cases 
of dispute between employees or students and 
the University; 

(i) the prosedure for appeal to the Hxecu. 
tive Council by any amployes or student 
against the aition of any officer or authority 
of the University; 

(j) the establishment and recogeition of 
Students’ Union or associations of teachers, 
academic staff or other employees; 

(k) the participation of students in the 
affairs of the University; 

(I) the conferment of honorary degrees : 

(m) the withdrawal of degeces, diplomas, 
certificates and other academic distinctions: 

(n) the institution of fellowships, scholar. 
ships, studentships, medals and prizes: 

(o) the maintenance of discipline among 
the students; 

(p) the establishment and abolition of 
Schools, Departments, Halle, Oolleges and 
Institutions; 

(q) the conditions under which Colleges 
and Institutions may be admitted to the privi- 
leges of the University and the withdrawal of 
such privileges; 

(r) the delegation of powers vested in the 
authorities or officers of the University; and 

(s) all other matters which by this Act are 
to be, or may be provided by the Statutes. 


25. Statutes how made. 


(1) Tho firat Statutes are those set out in 
the Schedule, 


(2) The Executive Council may, from time 
fo tims, make new or additional Statutes or 
may amend or repeal the Statutes referred to 
in sub-section (1) : 

Provided that the Executive Council shall 
not meke, amond or repsal any Statute 
affecting the status, powers or constitution of 
any authority of the University until such 
authority has been given an opportunity of 
expressing an Opinion in writing on the pro. 
posed changes, and any opinion so expressed 
shell be considered by the Executive Council. 

(3) Every new Statute or addition to the 
Statutes or any amendment or repeal of a 
Statute shall require the approval of the 
Visitor who may assent thereto or withhold 
assent cr remit to the Exesutive Council for 
consideration. 


(4) Anew Statuie o:a Statute amending 
or repealing an existing Statute shail have no 
validity unlegs it has been assented to by the 
Visitor. 

(5) Notwithstanding anything contained in 
the foregoing sub.sections, the Visitor may 
make new or additional Statutes or amend or 
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repeal the Statutes referred to in sub.sec. 
tion (1) during the period of threa years 
immediately after the commencement of this 
Act: 

Provided that the Visitor may, on the 
expiry of the said period of three years make, 
within one year from the date of such expiry, 
such detailed Statutes as he may consider 
necessary and such detailed Statutes shall be 
laid before both Houses of Parliament. 


26. Ordinances. 


(1) Subject to the provisions of this Act 
and the Statutes, the Ordinances may provide 
for all ox any of the following matters, 
namely :— 

(a) the admission of students to the Univer- 
sity and their enrolment as such ; 


(b) the courses of study to be isid down for 
all degrees, diplomas and certificates of the 
University; 

(c) the medium of instruction and exami. 
nation ; 

(d) the award of degrees, diplomas, certifi- 
cates and other academic distinctions, the 
qualifications for the same and the means to 
be taken relating to the granting and obtaining 
of the same; 

(e) the fees to be charged for courses of 
study in the University and for admission to 
the examinations, degrees and diplomas of 
the University; 

(£) the conditions of award of fellowships, 
&cholarships, studentships, medals and prizes ; 

(g) the conduct of examinations, including 
the term of office and of appointment and the 
duties of examining bodies, examiners and 
‘moderatore; 

{h) the conditions of 
students of the University ; 


(i) the special arrangements, ifeny, which 
may be made for the residence, discipline and 
teaching of women students end the prescrib- 
ing of special courses of studies for them; 

(j) the appointment and emoluments of 
employses other than thoss for whom provi. 
sion has been made in the Statutes; 

(£) the establishment of Oenires of Studies, 
Bosrds of Studies, Special Centres, specialised 
laboratories and other Oommittees; 

(I) the manner of co-operation and collabo. 
ration with other Universities and authorities 
insluding learned bodies or associations; 

(m) the creation, composition and functions 
of any other body which is considered neces. 
sary for improving the academic life of the 
University ; 

(n) such other terms and condition; of 
service of teachers and other academic staff 
ag are not prescribed by the Statutes; 


residence of the 


North Eastern Hill University Act, 1973 


[Act 24] 109 


(o) the management of Colleges and In. 
stitutions established by the University; 

(p) the supervision and management of Col. 
leges and Institutions admitted to the pri. 
vileges of the University; and 

(qa) all other matters which by thia Ac} or 
the Statutes may be provided for by the 
Ordinances. 

(2) The first Ordinances shall be made by 
the Vice Chancellor with the previous approval 
of the Central Government and the Ordin. 
ances so made may be amended, repealed or 
added to at any time by the Executive Council 
in the manner prescribed by the Statutes. 

27. Regulations. 


The authorities of the University may make 
Regulations consistent with this Act, the 
Statutes and the Ordinances for the conduct of 
their own business and that of the Committees 
appointed by them and not provided for by 
this Act, the Statutes or the Ordinances in the 
manner prescribed by the Statutes. ' 


28. Annual Report. 


(1) The annual report of the Univertity 
shall be prepared under the direction of the 
Executive Council and shall be enbmiltted to 
the Court on or after such date as may be 
prescribed by the Statutes and the Oourt shall 
consider the repor} in its annual meeting. 


(2) The Court shall submit the annual 
repoct to the Visitor along with ifs comments, 
if any. 

29. Annual accounts. 


(1) The annual accounts aad balance.eheet 
of the University shall be preparad under the 
direstions of the Executive Council and shall 
once at loast every year and at intervals of not 
mors than fifteen months be audited by the 
Comptroller and Auditor.General of India. 


(2) The annual accounts when audited shall 
bə published in the Gazatte of India and a 
copy of the accounts together with the report 
of the Comptroller and Auditor. General shall 
be submitted to the Court and the Visitor 
along with the observations of the Executive 
Connail. 

(3) Any observations made by the Visitor 
on the annual accounts shail be brought to the 
notice of the Court and the observations of the 
Court, if any, shall, after being considered by 
the Executive Council, be submitted to the 
Visitor. 


30. Conditions of service of employees. 
(1) Every employee shall be appointed 
under a written contract which shall be lodged 
with the University and g copy of which shail 
be furnished to the employes soncernad. 
(2) Any dispute arising out of a contract 
between the University and any employee 
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eball, at the request of the employee, be refer. 
red to a Tribunal of Arbitration consisting of 
one member appointed by the Executive 
Council, one member nominated by the em. 

` ployee concerned and an umpire appointed by 
the Visitor. The decision of the Tribunal shall 
be final, and no suit shall lie in any civil court 
in respect of the matters decided by the 
Tribunal, Every such request shall’ be deemed 
to be a submission to arbitration upon the 
terms of thia section within the meaning of the 
Arbitration Act, 1940. 


31. Procedure of appeal and arbitration in 
disciplinary cases against students. 

(1) Any student or candidate for an exami. 
nation whose name has been removed from the 
rolls of the University by the orders or resolu- 
tion of the Vice-Chancellor, Discipline Gom. 
mittee or Examination Committee, as the case 
may be, and who has been debarred from 
appearing at the examinations of the Univer. 
sity for more than one year, may, within ten 
days of the date of receipt of such orderg or 
copy of such resolution by him, appeal to the 
Executive Council and the Executive Council 
may confirm, modify or reverse the decision 
of tha Vice-Chancellor or the Committee, as 
the case may be. 

(2) Any dispute arising out of any disci- 
plinary action taken by the University against 
a student shall, at the request of such student, 
be referred to a Tribunal of Arbitration and 
the provisions of sub-section (2) of section 30 
shell, as far as may be, apply to a reference 
made under this sub.section, 


32. Right to appeal. 

Every employee or student of the Univer- 
sity or of a College or Institution shall, not. 
withstanding anything ‘contained in this Act, 
have a right to appeal, within such time as 
may be prescribed by the Statutes, to the 
Executive Council against the decision of any 
officer or authority of the University or of the 
Principal or the management of any Oollege 
or Institution, as the case may be, and there. 
upon the Executive Councit may confirm, 
modify or reverse the decision appealed 
egainst, 


33. Provident and pension funds. 

(1) The University shall constitute for the 
benefit of its employees such pension or pro- 
vident fund or provide such insurance schemes 
as it may deem fit in such manner and subject 
to such conditions as may be prescribed by the 
Statutes. 

(2) Where such provident or pension fund 
has teen so constituted, the Central Govern. 
ment may declare that the provisions of the 
Provident Funds Act, 1925, shall apply to 
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such fund, as if it were a Government provi- 
dent fund. 


34. Disputes as to constitution of Univer- 
sity authorities and bodies. : 

Ti any question arises as to whether any 
person has been duly elected or appointed a8- 
or is entitled to be, a member of any autho. 
rity or other body of the University, the 
matter shall be referred to the Visitor whose 
decision thereon shall be final. 


35. Constitution of Committees; 

Where any authoriby of the University is 
given power by this Act or the Statutes to 
appoint Committees, such Committees shall, 
save a3 otherwise provided, consist of the 
members of the authority concerned and of 
Buch other parsons (if any) as the authority in 
each case may think fit. 


36. Filling of casual vacancies, 

All casual vacancies among the members 
(other than ex officio members) of any autho- 
rity or other body of the University shall be 
filled, as goon as conveniently may be, by the 
pereon or body who appointed, elested or 
co-opted the member whose place has become 
vacant and the person appointed, elected or 
Go.opted to a casual vacancy shall be a mem. 
ber of such authority or body for the residue 
of the term for which the person whose place 
he fills would have been a member. 


37. Proceedings of :University autho- 
rities or bodies not invalidated by 
vacancies. 

No act or proceedings of any authority or 
other body of the University shall be invali- 
dated merely by reason of the sxistence of e 
vacancy or vacancies amoung its members. 


38, Protection of action taken in good 
faith. 

No suit ox other legal proceedings sball lie 
against any officer or employee of the Univer- 
sity for anything which is in good faith done 
or intended to be dona in purauance of sny 
of the provisions of this Ast, the Statutes or 
Ordinances. - 

39. Mode of proof of University record. 

A copy of any receipt, application, notice, 
order, proceeding, resolution of any authority 
or Committee of the University, or other 
documents’ in possession of the University, or 
aby entry in any register duly maintained by 
the University, if certified by ihe Registrar, 
shall be received as prima facie evidence of 
such receipt, application, notice, order, pro- 
ceeding or resolution, documente or.the exis. 
tence of entry in the register and shall be 
admitted as ‘evidence of the matiera and 
transactions therein where the original thereof 
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would, if produced, have been admissible in 
evidence, notwithstanding anything contained 
in the Indian Evidence Act, 1872 or ia any 
other law for the tims being in force. 
40. Power to remove difficulties. 

If any difficulty arises in giving effect to 
the provisions of this Act, the Central Govern. 
mont may, by order published in the Offisial 
Gazette, make such provisions, not incoasis. 
tent with the provisions of this Act, a3 appear 
to it to be necessary or expedient for remov- 
ing the difficulty : 

Provided that no such order shall be made 
under this section after the expiry of three 
years from the commencement of this Act. 

41. Transitional provisions. 

Notwithstanding anything contained in this 
Act and the Statutes — 

(a) the first Chancellor and the first Vice. 
Chancellor shall be appointed by the Visitor 
and each of the said officers shall hold office 
for a term of five years; 

(b) the first Registrar and the first Finance 
Officer shall be appointed by the Visitor snd 
each of the eaid officers shall hold office for a 
term of three years; 

(c) the first Court and the first Executive 
Council shall consist of not more than thirty 
members and eleven members respectively, 
who shall be nominated by the Visitor and 
shall hold office for a term of three years; 

(a) the first Academic Council shall be 
constituted on the expiry of a period of rix 
mouths from the commencement of this Act 
and during the said period of six months, the 
powers of the Academic Council shali be per- 
formed by the Planning Board constituted 
under section 23; 

(e) the first Academic Council shall consist 
of not more than twenty-one members, who 
shail be nominated by the Visitor and shall 
hold office for a term of three years : 

Provided that if any vacancy occurs in the 
above offices or authorities, the same shall be 
filled by appointment or nomination, as the 
case may be, by the Visitor, and the person 


Bo appointed os nominated shall hold office - 


for so long as the officer or member in whose 
place he is appointed or nominated would 
have held office, if such vacancy had not 
occurred. 


42. Completion of courses of students in 
Colleges or Institutions affiliated to 
the University. 

Notwithstanding anything contained in this 
Act, or in the Statutes or the Ozdinanses, 
any student of a College or Insiftution, who, 
immediately before the admission of such 
College or Institution to the privileges of the 
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North-Eastern Hill University, was studying. 
for a degree, diploma or certificate of the 
Gauhati University, shall be permitted by the- 
North-Eastern Hill Oniversity to complete 
his course for that degree. diploma or certi. 
ficate, as the case may bs, and the North. 
Eestern Hill University and such College or 
Institution shall provide for the instruction 
and examination of such student in accordance: 
with the syliabua of studies of the Gauhati 
University. 


THE SCHEDULE 
[See Section 25 (1)] 
Top STATUTES OF THA UNIVERSITY 
1. The Vice-Chancellor. 


(1) The Vice-Ohancellor shal! be a whole.. 
time salaried officer of the University. 

(2) The Vice-Chancellor ehall hold office 
fora term of five years from the date on 
which he enters upon his office and shall bs. 
eligible for re-appointment for not more than 
another term : f 

Provided that notwithstanding the expiry 
of the said period of five years, he shalt 
continue in office until his successor is ap-- 
pointed and enters upon his office : 


Provided further that the Visitor may direct 
thet a Vice-Chancellor, whose term of office 
has expired, shall continue in office for such: 
period, not exceeding a total period of one 
year, as may be specified in the direction. 

(3) Notwithstanding anything contained in 
clause (2), & person appointed as Vice-Chancel.. 
lor shall, if he completes the age of sixty.five 
years during the term of his office or any 
extension thereof, retire from office. 

(4) The emoluments and other terms and’ - 
conditions of service of the Vice-Chancellor: 
shall be as follows :— 

(i) There shall be paid to the Yice-Chancel. 
lor a salary of two thousand and five hundred 
rupees per mensem and he shall be enititled,. 
without paymeni of rent, to usa a furnished 
residence throughout his term of offise and no 
charge shali fall on the Vice.Chancellor per- 
sonally in respect of the maintenance of such 
residence. 

(ii) The Vice.Chance!lor shell not be entitled 
to the benefits of the University Provident- 
Fund : 

Provided that where an employee of-— 

(a) the University or College or Institution 
maintained by, or affiliated to, it; or 

(b) any other University or College or In.. 
stitution maintained by, or affiliaied to, that 
University, 
is appointed as Vice-Chancellor, he shall be 
allowed to continus to contribute to the pro. 
vident fund to which he is a subscriber, and 
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the contribution of the University shall be 
dimited to what he had been contributing 
immediately before his appointment as Vice- 
Ohaneellor. 

(iii) The Vice.Chancelloz shall be entitled 
0 travelling allowances af such rates as may 
be fixed by the Executive Oouncil. 

(iv) The Vice.Chancellor shall be entitled 
‘to leave on full pay for one eleventh of the 
period spent by him on active service. 

(v) The Vice-Chancellor shall also be en- 
titled, on medical grounds or otherwise, to 
leave withou§ pay for a period not exceeding 
three months during the term of his office : 

Provided that such leave may be converted 
‘into leave on full pay to the extent to which 
che is entitled to leave under gub.clause (iv), 

(5) If the office of the Vice.Chancellor 
‘becomes vacant due to death, resignation or 
otherwise or if he is unable to perform his 
-duties owing to absence, illness or any other 
gauge, the Pso-Vice-Chancellor or if there is 
more than one Pro. Vice.Ckancellor, the senior- 
‘most Pro-Vice-Ohancellor, shall perform the 
duties of the Vice-Ohancellor until a new 
Vice-Ohancellor assumes office or until 
‘the existing Vice-Chancellor attends to the 
duties of his office, as the case may be: 


Provided that if a Pro-Vice.Chancellor is 
not available, the senior-most Professor shall 
perform the duties of the Vice-Chancellor. 


2. Powers and duties of the 


Chancellor. 

(1) The Vice.Ohancellor shall be ex.officio 
-Chairman of the Court, the Hxesntiva Council, 
the Academic Council and the Finance Com- 
mittee and shall, in the absence of the Chan- 
cellor, preside at the Oonvocations of the 
‘University held for conferring degrees, The 
“Vice.Chancelloz shall be entitled to be present 
at, and, to address, any meeting of any autho. 
rity or other body of the University, but shall 
not be entitled to vote thereat unless he is a 
member of such authority or body. 


(2) It shall be the duty of the Vice.Chan. 
cellor to see that this Act, these Statutes, the 
‘Ordinances and the Regulations are duly 
observed, and he shall have all powers neces. 
sary to ensure such observance. 


(3) The Vice-Chancellor shall have the 
power to comveme or cause to be convened 
meetings of the Court, the Executive Council, 
the Academic Council and the Finance Com. 
mittee. 


Vice. 


3. Pro-Vice-Chancellors. 

(1) Every Pro.Vice.Chancellor shall be 
appointed by the Executive Council on the 
ecommendation of the Vice-Chancellor : 
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Provided that where the recommendation 
of the Vize-Ohancellor is not accepted by the 
Executive Counsil, the matter shall be referred 
to the Visitor who may either appoint the 
person recommended by the Vice.Chancellor 
or ask the Vice-Ohancellor to recommend 
another person $o the Hzecutive Council : 

Provided further thatthe Executive Council 
may, on tha recommendation of the Vice- 
Chancellor, appoint a Professor to discharge 
the duties of Pro-Vice-Chencellor in addition 
to his own duties as a Professor. 

(2) The term of office of a Pro.Vice-Chan- 
cellor shall ba such as may be decided by the 
Executive Council, but it shall not in any 
case exceed five years or until the expiration 
of the term of office of the Vice.Chancellor, 
whichever is earlier, and he shall be sligible 
for reappointment : 

Provided that a Pro-Vice.Chancellor shall 
retire on attaining the age of sixty.five years. 

(3) The emoluments and other terms and 
conditions of service of a Pro. Vice-Chancellor 
shall be such as may be prescribed by tha 
Ordinances. 


(4) A Pro.Vice-Ohancellor shall assist the - 
Vice.Chancellor in respect of such matters as 
may be specified by the Vice-Ohancelior in 
this behalf, from time to time, and shall algo 
exerdise such powers and perform such duties 
ae may be assigned or delegated to him by the 
Vice-Chancellor. 


4. Registrar. 


(1) The Registrar shall be a whole. time 
salaried officer of the University. 

(2) The emoluments and other terms and 
conditions of ssrvice of the Registrar shall be 
such as may be prescribed by the Ordinances: 

Provided that the Registrar shall retire on 
attaining the aga of sixty years : 

Provided further that a Registrar shall, 
notwithstanding his attaining the age of sixty 
years, continue in office until his successor ‘is 
appointed and enters upon hig office or until 
the expiry of a period of one year whichever 
is earlier. 

(3) When the office of the Registrar is 
vacant or when the Registrar is: by reason’ of 
illness, absence or any otber cause, unable to 
perform the duties of his office, the duties of 
the office shell be performed by such person 
a3 the Vice-Chancellor may appoint for the 
purpose. 


(4) (2) Tho Registrar shall have power to 
take disciplinary action against such of the 
employees, excluding teachers and academia 
staff, as may be specified in the orders of the 
Executive Council and to suspend them 
pending inquiry, to administer warnings to 
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them or to impose on them the penalty of 
censure or the withholding of increment : 

Provided that no such penalty shall be 
imposed unless the person concerned has been 
givez a reasonable opportunity of showing 
cause against the action proposed to be taken 
in regard to him. 

(b) An appeal shall lie to the Vice-Ohan. 
eellor against any order of the Registrar 
imposing any of the penalties specified in sub- 
clause (a). 

(o) In a case where the inquiry discloses 
that a punishment beyond the powers of the 
Registrar is called for, the Registrar shall, 
upon conclusion of the inquiry, make & report 
to the Vice.Chancellor glong with his recom. 
mendations: 

Provided that an appeal shall lie to the 
Hxecutive Council against an order of the 
Vica.Chancellor imposing any penalty. 

(5) The Registrar shall be ex-offisio Secre- 
tary of the Executive Council, the Acedemic 
Council and the Boards of Schools, but shall 
mot be deemed to be a member of any of 
these authorities. He shali be ex-officio Mem. 
ber-Secretary of the Court. 


(6) It shall be the duty of the Registrar,— 

(a) to be the custodian of the records, the 
common seal and such other property of the 
University as the Executive Council shall 
commit to his charge; 

(b) to issue ali notices convening meetings 
of the Court, the Executive Council, the Aca. 
demic Council, the Boards of Schools, the 
Boards of Studies, the Boards of Hxeminers 
and of any Committees appointed by the 
authorities of the University; 

(c) to keep the minutes of all the meetings 
of the Oourt, the Executive Council, the Acs- 
demic Council, the Boards of Schools and of 
any Committees appointed by the authorities 
of the University; 

(d) to conduct the official correspondence 
‘of the Court, the Executive Council and the 
Academic Counoil; 

(e) to arrange for and superintend the exa- 
minations of the University in accordance 
with the manner prescribed by the Ordi. 
mances: 

(f) to ES to the Visitor, copies of the 
agenda of the meetings of the authorities of 
the University as soon as they are issued and 
the minutes of auch mestings; 

(g) to represent the University in suits or 
proceedings by or against the University, sign 
powers of attorney and verify pleadings or 
depute his representative for the purpose; and 

(h) to porform such other duties as may be 
apecified in these Statutes, the Ordinances or 
the Regulations or as may be required, from 
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time to time, by the Executive Council or the 
Vice. Caangellor. 


5. Finance Officer. 


(1) The Finance Officer shall be a whole. 
time salaried officer of the Universily. 


(2) The emoluments and other terms and 
Gonditions of service of the Finance Officer 
shall be such as may bə prescribed by the 
Ordinances: 

Provided that a Finance Officer ehall retire 
on attaining the age of sixty years: | 

Provided further that the Finance Officer 
shall, notwithstanding hig attaining the age of 
sixty years, continue in office until his suc. 
cessor is appointed and enters upon his office 
or until the expiry ofa period of one year 
whichever is earlier. 

(3) When the office of the Finance Officer ig 
vacant or when the Finance Officer is, by 
yeason of illness, abssnce or any other cause, 
unable to perform the duties of his office, the 
duties of the office shall be performed by such 
person as the Vice.Chancelior may appoint for 
the purpose. 

(4) The Finance Officer shall be ex.officio 
Secretary of the Finance Committee, but shall - 
not be deemed to be a member of such 
Committee. 

(5) Tae Finance Officer shall— 

(a) exercise general supervision over the 
funds of the University and shall advise it as 
regards ita financial policy; and 

(b) perform such other financial functiona 
as may be assigned to him by the Executive 
Council or as may be prescribed by these 
Statutes ox the Ordinances: 

Provided that the Finance Officer thall not 
incur any expenditure or make any invest. 
ment exceeding ten thouzand rupees without 
the pravious approval of the Executive 
Coungil. 


(6) Subject to the control of the Executive 


„Council, the Finance Officer shali— 


(a) hold and manage the property and in. 
vestments of the University insluding trust 
and endowed property; 

(b) ensure that the limits fixed by the Exe. 
cutive Council for recurring and non.recur. 
ring expenditure for a year are not exceeded 
and that ali moneys are expended on the 
purp)ses for which they are granted or 
allotted; 

(c) be responsible for the preparation of 
annual accounts and the budget of the Univer. 
sity and for their presentation to the Execu. 
tive Council; 

(d) keep a constant watch on the state of 
the cash and bank balances and on the state 
of invesiments; 
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(e) watch the progress of the collection of 
revenue and advige on the methods of collec. 
tion employed; 

(f) ensure that the registers of buildings, 
land, furniture and equipment are maintained 
up-to.date and that stock.checking is conduct. 
ed, of equipment and other consumable 
materials in all. offices, Special Centres, 
specialised laboratories, Colleges and Institu- 
tions maintained by the University; 

(g) call for explanation for aneiiioneed 
expenditure and for other financial izregulari. 
ties and suggest disciplinary action against 
persons at fault; and 

(h) call for from any office, Centre, Iabora 
tory, College or Institution maintained by the 
University, any information or returns that he 
may consider necessary for the performance 
of his duties. 

(7) The receipt of the Finance Officer or of 
the person or persors daly authorised in this 
behalf by the Executive Council for any 
Money payable to the University shall be 
sufficient -discharge for payment of such 
money. 

6. Deans of Schools of Studies. 

(1) Every Dean of a School of Studies shall 
be appointed by the Vice.Chancellor from 
among the Professora in the School for & 
period of three years and he shall be eligible 
for re.appoiniment : 

Provided that a Dean on attaining the age 
of sixty yeara shall cease to hold office as such: 

Provided further thatif at any time there 
-is no Professor in a School, the Vice-Chancel- 
lor or a Pro.Vice-Chancellor if authorised by 
the Vice-Chancellor in this behalf, shall exer- 
cise the powers of the Dean of the School. 

(2) When the office of the Dean is vacant 
or when the Dean is, by reason of illness, 
absence or any other cause, unable to perform 
the duties of his office, the duties of the office 
shall be performed by such person as the Vice. 
Chancellor may appoint for the purpose. 

(3) The Daan shall be the Head of the 
School and shall be responsible for the conduct 
and maintenance of the standards of teaching 
and research in the School. The Dean shall 
have such other functions as mey be proscribed 
by the Ordinances. 

(4) The Dean shall have the right to be 
present and to speak atany meeting of the 
Boards of Studies or Committees of the 
School, as the case may be, but shall not have 
the right to vote thereat unless he is a mom. 
ber thereof. 

7. Heads of Departments. 

(1) In the cage of Departments which have 
more than one Professor, the Head of the 
Department shall be appointed by the Execu. 
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tive Council on the recommendation of the 
Vice.Chancellor from among the Professors. 

(2) In the case of Departments where there 
is onty one Professor, the Executive Counci? 
shall have the option to appoint on the re. 
commendaticn of the Vice-Chancellor. sither 
the Professor or a Reader as the Head of the 
Department: 

Provided that it shall be open toa e ARE 
or Reader to decline the offer of appointment 
ag the Head of the Derartment, 

(3) A person appointed as the Head of the 
Department shall hold office ag such for æ 
period of three years and ehall be eligible for 
re-appointment. 

(4) A Head of a Department may resign: 
his office at any time during his tenure of 
Office. 

(5) A Head of a Department shall perform 
such functions as may ke prescribed by the 
Ordinances. 

8. Deans of Students’ Welfare. 

(1) Every Dean of Students’ Welfare shall 
be appointed from amongst the teachers of 
the University not below the rank of a Reader: 
by the Executive Council on the recommend. 
ation of the Vice.Chancellor. 

(2) Every Dean appointed under clause (1) 
shall be a whole-time officer and shall hold 
office for a term of three years and shall be 
eligible for re-appointment : 

Provided that the Executive Council may, 
if it ig considered necessary, appoint on the 
recommendation of the Vice-Chancellor, & 
teacher not below the rank of:a Reader to 
discharge the duties of the Dean of Students” 
Welfare in addition to his duties as such 
teacher and in such a case, the Executive 
Council may sanction a suitable allowazce to 
be paid to him. 

(3) A person who is appointed as a Dean of 
Students’s Welfare shal] continue to hold his 
lien on his substantive post and shall be eligi. 
ble to all the benefits that would have other- 
wise accrued to him, but for bis appointment 
as the Dean of Students’ Welfare. 

(4) When the office of a Dean of Students” 
Welfare ig vacant or when the Dean of 
Students’ Welfare is by reason of illness or 
absence or any other cause unable to perform 
the duties of his office, the duties of the office- 
shall be performed by such person as the Vice. 
Chancellor may appoint for the purpose. 

(5) Tha duties and powers of a Dean of 
Students’ Welfare shall be pressribed by the 
Ordinances. 


9. Proctors. 


(1) Every Proctor shall be appointed by the 
Executive Ccuncil on the reccmmendaticn cf 
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the Vice.Chancellor and shall exercise such 
powers and perform such duties as may be 
assigned to him by the Vice.Chancellor. 


(2) Every Prostor shall hold office for a 
term of two yeara and ehall be eligible for 
re-appointment. 


10. Librarians. 

(1) Every Librarian shall be appointed by 
the Executive Council on the recommendation 
of the Selection Committee constituted for 
the purpose and he shall be & whole-time 
officer of the University. 

(2) Every Librarian shall exercise such 
powers and perform such duties as may be as- 
signed to him by the Executive Council. 


11. Meetings of the Court. 

(1) An annual meeting of the Court shall 
be held on a date'to be fixed by the Executive 
Council unless some other date has been fixed 
by the Court in respect of any year. 

(2) At an annual meeting of the Court, a 
report on the working of the University during 
the previous year, together with a statement 
of the receipts and expenditure, the balance 
sheet, a3 audited and the financial estimates 
for the next year shall be prezented. 

(3) A copy of the statement of receipts and 
expenditure, the balance sheet and the finan. 
cial estimates referred to in clause (2) shall be 
sent to every member of the Court at least 

“seven days before the date of the annual 
meeting. 

(4) Twelve mémbers of the Oourt shall 
form a quorum for a mesting of the Court. 

(5) Special meetings of the Court may be 
convened by the Executive Council or the 
Vice.Chancellor, or if there is no Vice-Chan. 
cellor, by a Pro. Vice-Chancellor, or, if there is 
no Pro.Vice.Ohancellor, by the Registrar. 


12. Quorum for meetings of the executive 
Council. 

Five members of the Executive Council shall 
form a quorum for a meeting of the Hxecu. 
tive Council, 

13. Powers and functions of Executive 
Council. 


(1) The Executive Council shall have the 
management and administration of the re- 
venue and property of the University aud the 
conduct of all administrative affairs of the 
University not otherwise provided for. 

(2) Subject to the provisions of this Act, 
these Statutes and the Ordinancer, the Eixecu. 
five Council shall, in addition to all other 
powers vested in it, have the following powers, 
namely :— 

(i) to create teaching and acamedie posts to 
determine the number and emoluments of 
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such posts and to define the duties and condi. 
tions of service of Professors, Readers, Lec- 
turers, and other academic staff and Principals 
of Colleges and Institutions maintained by 
the University : 

Provided that no action shall be taken by 
the Executive Council in respect of tha num. 
ber, guatifications and the emoluments of tea- 
chers and academic staff otherwise than after 
consideration of the recommendation of the 
Academic Council; . 

(ii) to appoint such Professors. Readers, 
Lecturers and other academic staff, as may be 
neceseary, and Principals of Colleges and 
Institutions maintained by the University on 
the recommendation of the Selection Com. 
mittes constituted for the purpose and to All 
up temporary vacancies therein : 

(iii) to create administrative, ministerial and 
other necessary posts and to make appoint. 
ments thereto in the manner prescribed by 
the Ordinances; 

(iv) to grant leave of absence to any officer 
of the University, other than the Chancellor 
and the Vice-Chancellor, and to make neges- 
kary arrangements for the discharge of the 
functions of such officer during his absense ; 

(v) to regulate and enforce discipline among 
employees in accordance with these Statutes 
and the Ordinances ; 

(vi) to manage and regulate the finances, 
accounts, investments, property, business and 
ell other administrative affairs of the Univer. 
sity, and for that purpose, to appoint such 
agents as it may think fit; 

(vii) to fix limits on the total recurring 
and the total non-recurring expenditure for a 
year on the recommendations of the Finance 
Committee; 

(viii) to invest any money belonging to 
the University, including any unapplied in- 
come, in such stocks, funds, shares or securities 
as it shall, from time to time, think fit, or 
in the purchase of immovable property in India, 
with the like powers of varying such invest. 
ments from time to time; 

(is) to transfer or accept transfers of any 
movable or immovable property on behalf of 
the University; 

(x) to provide buildings, premises, furni. 
ture and apparatus and other means needed 
for carrying on the work of the Universit; ; 

(xi) to enter into, very, carry out and can- 
cel contracts on behalf of the University; 

(xii) to entertain, adjudicate upon, and, if 
thought fit, to redress any grievances of the 
employees and etudents of the University, 
who may, for any reason feel aggrieved; 

(xiii) to appoint examiners and moderators 
and, if necessary to remove them, and to fix 
their fees, emoluments and travelling and 
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other allowances, after consulting the Aca. 
demis Council; 

(xiv) to select a common seal for the Uni- 
vorsity and provide for the custody and use of 
such seal; 

(xv) to make such special arrangements as 
may be necessary for the residence and disci- 
pline of women students; 


(xvi) to delegate any of its powers to the 
Vice-Chancellor, the Pro-Vice.Chancellors, the 
Registrar or the Finance Officer or such other 
employee or authority of the University or to 
a Oommittee appointed by it as it may 
deem fit; 

(xvii) to institute fellowsbips, scholarships, 
studentehips, medals and prizes; and 

(xviii) to exercige such other powers and 
perform such other duties as may be con- 
ferred or imposed on it by this Act, or these 
Statutes, 


14. Quorum for meetings of the Academic 
Council. 
Nine members of the Academic Council 
ehall form a qu3drum for a meeting of the 
Academic Council. 


15, Powers of the Academic Council. 


Subject to this Act, these Statutes and the 
Ordinances, the Academic Council shall, in 
addition to all other powers vested in it, have 
the following powers, namely : — 

(a) to exercise general supervision over the 
academic policies of the University and to 
give directions regarding methods of instruc. 
tion, co-operative teaching among Oolleges 
and Institutions, evaluation of research or 
improvements in academic standards; 


(b) to bring about inter-School co.ordina. 
tion, to establish or appoint Committees or 
Boards, for taking up projects on an inter- 
School basis; 

(c) to consider matters of general academia 
interest either on its own initiative or on a 
reference by a School or the Executive Coun- 
ail and to take appropriate action thereon; 
and 

(d) to frame such regulations end rules 
consistent with these Statutes and the Ordi. 
ances regarding the academic functioning ol 
the University, discipline, residences, admis- 
sions, award of fellowships and studentships, 
fee concessions, Gorporate life and attendance. 


46. The Planning Board. 

(1) The members of the Planning Board 
shall be appointed by the Visitor and shall 
hold office for such period as he may deter. 
mine. 

(2) The Planning Board shell, in addition 
to all other powers vested in it by this Act, 
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have the right to advise the Executive Coucil 
and the Academic Council on any academic 


matter, 


(3) On the date determined by the Visitor 
under sub-section (3) of section 23, this Sta. 
tute shall cease to have effect. 


17. Schools of Studies and Departments. 


(1) The University shall have such Schools 
of Studies as may be specified by the 
Ordinances. 

(2) Every School shall have a School 
Board. The members of the first Schoo! Board 
shall be nominated by the Executive Council 
end shall hold office for a period of three 
years. 


(3) The powers and functions of a School 
Board shall be presoribed by the Ordinances. 

(4) The conduct of the meetings of a School 
Board and the quorum required for sush 
meetings shall be prescribed by the Ordi. 
nances. 


(5) (a) Each School shall consist of such 
Departments as may be assigned to it by the 
Ordinances, 

(b) No Departmené shall be established or 
abolished except by these Statutes: 

Provided that the Exscutive Council may, 
on the recommendation of the Academic 
Council, establish Centres of Studies to whisk 
may be assigned such teachers of the Univer. 
sity as the Executive Counci] may consider 
necessary. 

(a) Each Department shall consist of the 
following members namely :— 

(i) teachers of the Department; 

(ii) persons conducting research in thi 
Department; 

(iii) Dean of the School or Deans of thi 
Schools concerned; 

(iv) honorary Professors, if any, stfachec 
to the Department; and 

(v) such other persons as may be member 
of the Department in accordance with th 
provisions of the Ordinances, 


18. Boards of Studies. 


(1) Each Department shall have two Board 
of Studies, one for Post-graduate Studies an 
the other for Under.graduate Studies. 

(2) The constitution of = Board of Posi 
graduate Studies and the term of office of il 
members shall be prescribed by the Ord. 
nances. 

(3) The functions of a Board of Pos 
graduate Studies ehall be to approve subjes 
for research for various degrees and othe 
requirements of research degrees and i 
recommend to the concerned School Board j 
the manner prescribed by the Ordinances:— 
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(a) courses of studies and appointment of 
examiners for post-graduate courses, but 
excluding research degrees; 

(b) appointment of supervisore of research; 
an 

(c) measures for the improvement of the 
Standard of post-graduate teaching and 
research: 

Provided that the above functions of sa 
Board of Post.graduate Studies: shall, during 
the period of three years immediately after 
the commencement of this Act, be performed 
by the Department. 


(4) The constitution and functions of a 
Board of Under.graduate Studies and the 
term of office of its members shall be pres- 
oribed by the Ordinances. 


19. Finance Committee. 


(1) The Finance Committee shall consist of 
the following members, namely :— 

(i) The Vice.Chancellor; 

(ii) A Pro-Vice-Ohancellor appointed by 
the Hxetutive Oouncil; 

(iii) Three persons nominated by the Execu. 
tive Council, out of whom at least one shall 
be a member of the Executive Council; and 

(iv) Three persons nominated by the 
Visitor. 

(2) Five members of the Finance Committee 
shall form a quorum for a meeting of the 
Finance Committee. 


(3) All the members of the Finance Com- 
mittee, other than ex-officio members, shall 
hold office for a term of three years. 


(4) A member of the Finance Committee 
shall have the right to record a minute of dis. 
sent if he does not agree with any decision of 
the Finance Committee. 

(5) The Finance Committee shall meet at 
leasttwice every year to examine the accounts 
and to scrutinise proposals for expenditure. 


(6) The annual accounts and the financial 
estimates of the University prepared by the 
Financial Officer shall be laid before the Finance 
Committee for consideration and comments 
and thereafter submitted to the Hxecutive 
Council for approval. 


(7) The Finance Committee shall recom. 
mend limits for the total recurring expendi. 
ture and the total non-recurring expenditure 
for the year, based on the income and resour. 
ces of the University (which, in the case of 
productive works, may include the proceeds of 
loans). 

20. Selection Committees. 

(1) There shall ba Selection Committees for 
making recommendations to the Executive 
Council for appointment to the posts of Pro. 
fessor, Reader, Lecturer, Librarian and Prin. 
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Gipals of Colleges and Institutions maintained 


by the University. 


(2) The Selection Committee for appoint. 
ment to the posts specified in column 1 of the 
Table below shall consist of the Vice. 
Chancellor, a Pro.Vice-Ohancellor appointed 
by the Executive Council, a nominee of the 
Visitor and the persons specified in the cor. 
responding entry in column 2 of the said 


Table: 
TABLE 
1 2 


(i) The Head of the Depart- 
meni concerned, if he is a Pro. 
fessor. 

(ii) One Professor to be nomi. 
nated by the Vice-Chancellor. 

(iii) Three persons not in the 
service of the University, nomi. 
nated by the Executive Council, 
out of a panel of names recom. 
mended by the Academic Coun- 
cil for their special knowledge 
of or interest in the subject 
with which the Profesor will 
be concerned, 


(i) The Head of the Depart. 
ment concerned, 

(ii) One Professor to be nomi- 
nated by the Vice-Ohancellor. 

(iii) Two persons not in the 
University, nominated by the 
Executive Council, out of a 
panel of names recommended 
by the Academic Council for 
their special knowledge of or 
interest in the subject with 
which the Reader or Lecturer 
will be concerned. 


(i) Two persons not in the 
service of the University, who 
have special knowledge of the 
subject of Library Science/ 
Library Administration to be 
nominated by tke Executive 
Council. 

(ii) One person, notin the ser. 
vice of the University, nomi- 
nated by the Executive Council. 








Professor 


Reader/ 
Lecturer 


Librarian 


Note 1. — Whore the appoiniment is being 
made for an inter.disciplinary project, the 
Head of the project shall be deemed to be the 
Head of the Department concerned. 

Note 2. — The professoz to be nominated 
shall be a Professor concerned with the spe- 
ciality for which the selection is being made 
and that the Vice-Chancellor shall consult the 
Head of the Department and the Dean of 
School before nominating the Professor. 
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1 2 











Three persons notin the ser. 
vice of the University of whom 
two shall bs nominated by the 
Executive Council and one by 
the Academic Council for their 
speciel knowledge of or interest 
in a subject in which instruc- 
tion is being provided by the 
College or Institution. 


Principal. of 
College or 
Institution 
maintained 
by the Uni. 
versity 





(3) The Vice Chancellor, or in bis absence, 
the senior-most Pro.Vice Ohancellor, ehall 
preside at the meetings of a Selection Oom. 
mittee. 

(4) The meetings of a Seloction Committee 
shall be convened by the Vice-Chancellor or 
in his absence, by: the senior.most Pro. Vice. 
Chancellor. 

(5) The procedure to be followed by s 
Selection Committee in making recommenda- 
tions shall be laid down in the Ordinances. 

(6) It the Executive Council is unable to 
accept the recommendations made by & Selec- 
tion Committee, it shall record its reasons and 
submit the case to the Visitor for final orders. 

(7) Appointments to temporary posts shall 
be made in the manner indicated below :— 

(i) If the temporary vacancy is for a dura- 
tion loeger than one academic session, it shall 
be filléd on the advice of the Selection Oom- 
mittee in accordance with the procedure indi- 
cated in the foregoing clauass : 

Provided that if the Vice-Ohancellor is 
gatisfied that in the interests of work it is 
necessary to fill the vacancy, the appointment 
may be made on a purely temporary basis by 
a local Selection Committee referred to in 
sub-clause (ii) for a period not exceeding six 
. months. 

(ii) If the temporary vacancy is for a period 
fess than & year, an appointment to such 
vacancy shall be made oa the recommenda. 
tion of a local Selection Committee consisting 
of the Dean of the School concerned, the 
Head of the Depariment and a nominse of the 
Vice.Chancellor : 

Provided that if the same person holds the 
offices of the Dean and the. Head of the 
Department, the Selection Committee -may 
contain two nominees of the Vice.Chancellor: 

Provided further that in case of sudden 
casual vacancies of teaching posts caused by 
death or any other reason, the Dean may, in 
‘consultation with the Head of the Depariment 
-goncerned, make a tamporary appointment for 
month and report to the Vice-Chancellor 
-and the Registrar about such appointment. 

(lii) No teaches appointed temporarily 
shall, if he is nob recommended by 2 regular 
Selection Committee for appointment under 
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these Statutes, be continued in sarvice on such 
temporery employment, unless he is subse- 
quently selected by s local Selection Com- 
mittee or a regular Selection Committee, for 
a temporary or permanent appointment, as 
tho cese may be. 

21. Special mode of appointment. 

(1) Notwithstanding anything contained in 
Statute 20, the Executive Counsil may invite 
@ person of high academic distinction and pro- 
fessional attainments to accept = poet of Pro- 
fessor or Reader or any other academic post 
in the University, as the case may be, on auch 
terms and conditions as ib deems fit, and on 
the person agreeing to do go, appoint him to 
the post. 

(2) The Executive Council may appoint a 
teachor or any other academic staff working 
in any other University or organisation for 
undertaking a joint project in accordance 
with the manne! laid down in the Ordinances. 


22, Appointment for a fixed tenure. 

The Executive Council may appoint a person 
selected in accordance with the procedure laid 
down in Statute 20 for a fixed tenure on such 
terms and conditions as it deems fit. 


23. Recognised teachers. 

(1) The qualifications of recognized teachers 
shall be such as may be pressribed by the 
Ordinances, 

(2) All applications for the recognition of 
teachers shal! be made in such manne: as may 
be laid down in the Ordinances. 

(3) No teacher shal! be recognised as a 
teacher except on the recommendation of a 
Selection Committee constituted for the pur. 
pose in the manner laid down in the Ordi- 
nances. 

(4) The period of recognition of a teacher 
ehall be determined by Ordinances made in 
that behalf. = i 

(5) The Academic Council may, by a special 
resolution passed by a majority of not less 
than two-thirds of the members present and 
voting, withdraw resognition fzom a teacher: 

Provided that no such resolution shall be 
passed until a notice in writing kas been’given 
to the person concerned calling upon him io 
show cause. within such time as may be spaci- 
fied in the notica, why such resolution should 
not be passed and until his objections, if any, 
and any evidence he may produce in support 
of them, have been considered by the Acede. 
mic Oouneil. 

(6) Any person aggrieved by an order of 
withdrawal under clause (5) may, within three 
months from the date of communication fo 
him of euch order, appeal to the Executive 
Council which may pass such orders thereon 
as it thinks fit. 


4973 


24. Committees. 


Any authority of the University may 
appoint as many standing or special commit- 
teasg as it may deem fit, and may appoint to 
‘auch committees persons who are not members 
of such authority. Any auch committse may 
deal with any subject delegated to it subject 
to subsequent confirmation by the authority 
appointing ib. 


25. Terms and conditions of service of 
University teachers. 

(1) All the teachers of the Univergity shall, 
an the absence of any agreement to the con- 
trary, be governed -by the terms and condi- 
dione of service as specified in these Statutes, 
ghe Ordinances and the Regulations. 


(2) Every teachor of the University :shall 
be appointed on a written contract, the form 
of which shall be prescribed by the Ordi- 
mances. A copy of the contract sball be depo. 
aited with the Registrar. 


-26. Seniority lists. 

(1) Whenever, in accordance with these 
Statutes, any person is to hold an office or be 
a member ofan authority of the University 
by rotation according to seniority, such senio. 
rity shell be determined accordivg to the 
Jength of continuous service of such person in 
his grade, and, in accordance with such other 
principles as the Executive Council may, from 
time to time, prescribe. 

(2) It shall be the duty of the Registrar to 
prepare and maintain, in respect of each class 
of persons “to whom the provisions of these 
Btatutes apply, a complete and up.to-date 
seniority list in accordance with the provisions 
of clause (1). 

(3) If two ox more persons have equal length 
of continuous service in a particular grade or 
the relative seniority of any person or persons 
is otherwise in doubt, the Registrar may, on 
his own motion and shall, at the request of 
any such person, submit the matter to the 
Executive Council whose decision thereon 
shall be final. 


27. Removal of teachers. 

(1) Where thera is an allegation of misson- 
duct sgainst a tsachar, or a member of the 
acedemis staff, the Vice. Chancellor may, if he 
thinks fit, by order in writing, place the 
éeacher under suspension and shall forthwith 
report to the Exeoutive Council the cireuma. 
ances in which the order was made: 

Provided that the Executive Council may, 
if it is of the opinion, that the circumstances 
of the casa do not warrant the suspension of- 
the teacher or a member of the academia staff, 
eevoke euch order. 
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(2) Notwithstanding anything contained in 
the terms of his contract of service or of his 
appointment, the Executive Council shall be 
entitled to remove & teacher or a member of 
the academic staff on the ground of mis. 
conduct, 

(3) Save as aforesaid, the Executive Coun. 
Gil shall not be entitled to remove a teacher 
or a member of the academic staff except for 
good cauge and after giving three month’s 
notice in writing or on payment of three 
months’ salary in lieu of notice. 

(4) No teacher or a member of the academic 
staff shall be removed under clause (2) or 
under clause {3) until he bas been given a 
reasonable opportunity’ of showing cause 
against the action proposed to be taken in 
regard to him. i 

(5) The removal of & teacher or a member 
of the academic staff shall require a two thixda 
majority of the members of the Executive 
Council present and voting. 

(6) The removal of a teacher or a member 
of the academic ataff shall take effact from the 
date on which the order of removal is made: 

Provided that where.a teacher or a mem- 
ber of the academic staff ig under suspension 
at the time of his removal, the removal shall 
tako effect from the date on which he was 
placed under suspension. 

(7) Notwithstanding anything contained in 
these Statutes, a teacher or a member of the 
academic staff may resign by giving three 
months’ nofice in writing to the Hxeontive 
Council or on payment of three months’ 
salary in lieu thereof. 


28. Removal of employees ‘other than 
teachers of the University. 

(1) Notwithstanding anything contained in 
the terms of his contract of service or of his 
appointment, an employee, other than a 
teacher or a member of the academic staff, 
may be removed by the sauthorify which is 
competent to appoint the employee— 

(a) if he is of unsound mind or is a deaf, 
mute or suffers from contagious leprosy; 

{b) if he is an undischarged insolvent; 

(e) if be has been convicted by & court of 
Jaw of any offence involving moral turpitude 
and sentenced in respect thereof to imprison- 
ment for not less than six months; 

(d) if he is otherwise guilty of misconduct : 

Provided that no employee shall be remov- 
ed from his office unless a resolution to that 
effact is passed by the Executive ‘Council by 
a majority of two-thirds of ita members pre- 
sent and voting. 

(2) No employee shall be removed under 
clause (1) until he has been given a reason. 
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able opportunity of showing cause against 
the action proposed to be taken in regard to 
him. 

(3) Where the removal of such employee is 
for a reason other than that specified in sub- 
clause (c) or sub.clause (d) of clauge (1), he 
shall be given three months’ notice in writing 
or paid three monthe’ salary in lisu of such 
notice. 

(4) Notwithstanding anything contained in 
these Statutes, an employee, not being s% 
teacher or a member of the academic staff, 
shall be entitled to resigy,— 

6) if he is a permanent employee, only 
after giving three month? notices in writing 
to the appointing authority or paying to the 
University three months’ calary in lieu 
thereof; 

(ii) if he is not a permanent employee, only 
after giving one month’s notice in writing to 
the appointing authority or paying to tha 
University oxe months’ salary in lisu- thereof; 

Provided that such resignaticn shall take 
effect from the date on which the resignation 
is accepted by the appointing authority. 


29. Honorary degrees. 


(1) The Executive Council may, on the 
recommendation of the Academic Council and 
by a resolution passed by a majority of not 
legs than two-thirds of the members present 
and voting, make proposals to the Visitor for 
the conferment of honorary degrees : 

Provided that in case of emergency, the 
Executive Council may on iis own, make such 
proposals. 


(2) The Executive Council may, by a reso. 
lution passed by a majority of nob less than 
two thirds of the members pretent and voting, 
withdraw, with the previous sanction of the 
Visitor, any honorary degree conferred by the 
University. 


30, Withdrawal of degrees, etc. 


The Hxecutive Council may, by a special 
regoluticn passed by a majority of not less 
then two-thirds of the members present and 
voting, withdraw any degree or academic 
distinction conferred on, or any certificate or 
diploma granted to, any person by the Univer- 
sity for good and sufficient cause : 


Provided that no such rerolution shall be 
passed until a notice in writing has been given 
to that person calling upon him to show cause 

-within such time as may be specified in the 
notice why such a resolution should rot be 
passed and until his objections, if any, and 
any evidence he may producs in support of 
them, have been considered by the Executive 
Oouncil. 


North Eastern Hill University Act, 1973 


a 





A. LR. 


31. Maintenance of discipline among 
students of the University. 


(1) All powers relating to discipline and 
disciplinary action in relation to students 
of the University shall vest in the Vice. 
Chancellor, 


(2) The Vice-Chancellor may delegate all 
or any of his powers as he desms proper to & 
Proctor and to such other officers as he may 
specify in this behalf. 


(3) Without prejudice to the genorality of 
his powers relating to the maintenance of 
discipline and taking such action, as may seem 
to him appropriate for the maintenance of 
discipline, the Vice-Chancellor may, in the 
exercise of his powers, by order, direct that 
any student or students be expelled, or rusti- 
cated, for a specified period, or be not admitted 
to a course or courses of study in a College, 
Institution or Department of the University 
fox a stated period, or be punished with fino 
for an amount to be specified in the order, or 
be debarred from taking an examination or 
examinations conducted by the University: 
College, Institution or a Department for one 
ox more years, or that the results of the 
student or students concerned in the examina. 
tion or examinations in which he or they have 
appeared be cancelled. 


(4) The Principals of Colleges, Institutions, 
Heads of Special Centres, Deans of Schools of 
Studies and Heads of teaching Departments in 
the University shall have the authority to 
exercise all such disciplinary powers over tho 
students in their respective Colleges, Institu. 
tions, Special Centres, Schools and teaching 
Departments in the University as may be 
necessary for the propor conduct of such 
Colleges, Institutions, Special Oentres, Schools 
and teaching in the Departments. 


(5) Without prejudice to the powers of the 
Vice-Chancellor, the Pringipals. and other 
persons specified in clause (4), detailed rules 
of discipline and proper conduct shall be made 
by the University. The Principals of Colleges, 
Institutions, Heads of Special Centres, Deane 
of Schools of Studies and Heads of teaching 
Departments in the University may also make 
the supplementary rules as they deem neces. 
sary for the aforesaid purposes. Every student 
shall be supplied with a copy of the rules made 
by the University and a copy of the supple. 
mentary rules shall be supplied to the student: 
concerned, 


(6) At the time of admission, every studen 
Bhall be required to sign a declaration to thi 
effect that he submits himself to the disei 
plinary jurisdiction of the Vice.Chancellor ani 
other authorities of the University. 





1973 


32. Maintenance of discipline among stu- 
dents of Colleges, etc. 


All powers relating to discipline and disci. 
plinary action in relation to students of a 
College or an Institution, not maintained by 
the University, shall vest in the Principal of 
the College or Institution, as the case may be, 
in accordance with the procedure prescribed 
by the Ordinances. 


33. Admission of Colleges, etc. to the 
privileges of the University. 

(1) Colleges and other Institutions situated 
within the jurisdiction of the University may 
be admitted to such privileges of the Univer- 
sity as the Executive Council may decide on 
the following conditions, namely :— 

(i) Every such College or Institution shall 
have a regularly constituted Governing Body, 
consisting of not more than fifteen persons 
approved by the Executive Council and includ- 
ing, among others, two teachers of the Univer- 
sity to be nominated by the Executive Council 
and three representatives of the teaching staff 
of whom the Principal of the Oollege or 
Institution shall be one. The Peosedure for 
appointment of members of the Governing 
Body and other matters affecting the manage. 
ment of a College or an Institution shall be 
prescribed by the Ordinances: 


Provided that the said condition shall not 
apply in the case of Colleges and Institutions 
maintained by Government which shall. 
however, bave an Advisory Committee con- 
sisting of not more than fifteen persons which 
shall consist of among others, three teachers 
including the Principal of the College or Insti. 
tution, and two teachers of the University 
nominated by the Executive Council; 

(ii) Every such College or Institution shall 
satisfy the Executive Council on the following 
matters, namely :— 

(a) the suitability and adequacy of its ac. 
commodation and equipment for teaching; 

(b) the qualifications and adequacy of ita 
teaching staff and the conditions of their 
service ; 

(c) the arrangements for the residence, 
welfare, discipline and supervision of students: 

(d) the adequacy of financial provision made 
for the continued maintenance of the College 
or Institution; and 

(e) such other matters as are essential for 
the maintenance of the standards of Univer. 
sity education. 

(iii) No College or Institution shall be ad- 
mitted to any privileges of the Univeraity 
except on the recommendation of the Academia 
Council made after considering the report of a 
Committes of Inspection appointed for the 
purpose by tha Acadamio Council. 
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(iv) Colleges and Institutions desirous of 
admission ġo any privileges of the University 
shall be required to intimate their intention 
to do so in writing so as to reach the Registrar 
not later than the 15th August, preceding the. 
year from which permission applied for is to 
have effeat, 

(v) A College or an Institution shall not, 
without the previous permission of the Execu.. 
tive Council and the Academic Council, 
suspend, inetruction in any subject or course 
of study which it is authorised to teach and 
teaches. 

(2) Appointment to the teaching staff and 
Principals of Colleges or Institutions admitted 
to the privileges of the University shall be 
made in the manner prescribed by the Ordin. 
ances: 

Provided that nothing in this clause shall 
apply to Colleges and Institutions maintained 
by Government. i 

(3) The service conditions of the adminis- 
trative and other non.academic staff of every 
College or Institution referred to in clause (2) 
shali be such as may be laid down in the 
Ordinances: 

Provided that nothing in this clause shall 
apply to Colleges and Institutions maintained 
by Government. 

(4) Every College or Institution admitted 
to the privileges of the University shall be 
inspected at least once in every two academia 
years by a Committee appointed by the Acade. 
mic Council, and the report of that Committee. 
shall be submitted to the Academic Council, 
which shall forward the same to the Hxecu. 
tive Council with such recommendations as it 
may deem fit to make. The Executive Coun. 


Gil, after considering the raport and the 


recommendations, if any, of the Academic. 
Council, shall forward a copy of the report to 
the Governing Body of the College or Institu- 
tion with such remarks, if any, as if may 
deem fit, for suitable action. 

(5) The Executive Council may, after con. 
sulting the Academic Council, withdraw any 
privileges granted to a College or Institution, 
at any time it considers that the College or 
Institution does not satisfy any of the condi. 
tions on the fulfilment of which the Oollege 
or Institution was admitted to such privileges: 

Provided that before any privileges are so 
withdrawn, tha Governing Body of the Col. 
lege or Institution concerned shall be given 
an opportunity to represent to the Executive 
Qouncil why such action should not be taken. 

(6) Subject to the conditions set forth in 
clause (1), the Ordinances may prescribe— 

(i) such other conditions a3 may be con. 
sidsred necessary ; 
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_ (ii) the procedure for the admission of Col- 
¿leges and Institutions to the privileges of the 
‘University and for the withdrawal of those 
-privileges. 

-34. Convocations. 

Convocations of the University for the con. 
ferring of degrees or for other, purposes shall 
be held in such manner a3 may be prescribed 

“by the Ordinances, 
35. Acting Chairman of meetings. 
Where no provision is made fore President 
-or Chairman to preside over a meeting of any 
authority of the University or any Committee 
of such authority or when the President or 
Chairman go provided for is absent, the 
members present shali elect one from among 
themselves to preside at such meeting. 
-36. Resignation. 

Any member, other than an ex-officio mem. 
ber of the Court, the Executive Council, the 
Academic Oouncil or any other authority of 
the University or any Committee of such 
authority may resign by letter addressed to 
the Registrar and the resignation shall take 

effect as soon as such letter is received by the 
"Registrar. 
87, Disqualifications. 
(1) A person shall be disqualified for being 
-chosen ss, and for being, a member of any of 
the authorities of the University— 

(a) if he is of unsound mind or is a deaf. 
mute or suffers from contagious leprosy : 

(b) if he is an undischarged insolvent : 

(o) if he has been convicted by a Gourt of 
law of an offence involving moral turpitude 


~ „and sentenced in respect thereof to imprison. 


ment for not legs than six months. 

(2) If any question arises asto whether a 
person is or had been subjected to any of the 
-disqualificationg mentioned in clause (1), the 
question shall be referred for the decision of 
the Visitor and his decision shall be final and 
-no suit or other proceeding shall lie in any 
-civil Court against such decision. 
-38. Residence condition for membership 

and office. 

Notwithstanding anything contained in 
‘these Statutes, no person who is not ordinarily 
resident in India shall be eligible to be an 


officer of the University or a member of any ` 


+: authority of the University. 
39. Membership of authorities by virtue 
of membership of other bodies. 

Notwithstanding anything contained in 

‘these Statutes, a person who holds any post 

in the University or is @ member of any 

: guthority or body of the University in his 

“capacity as a member of a particular authority 
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or body or as the holder of a particular- 
appointment shall hold such office or member- 

ship only for so long as he continues to be a 

member of that particular authority ox body 

or the holder of that particular appointment, 

as ths case may be. 

40. Alumni Association. 

(1) There shall be an Alumni Association 
for the University. 

(2) Tha subscription for membership of the 
Alumni Association shall be prescribed by the 
Ordinances. 

(3) No member of the Alumni Association 
shall be entitled to vote or stand for election 
unless he has been a member of the Associa- 
tion for at least one year prior to the date of 
the election and is a graduate of tha Univer. 
sity of at least five years’ standing : 

Provided that the condition relating to the 
completion of one year’s menikerghip shall 
not apply in the casa of the first election. 

41. Ordinances how made. 

(1) The first Ordinances made under sub- 
section (2) of section 26 may ke amended, 
repealed or added to at any time by the 
Executive Council in the manner specified 
below. 

(2) No Ordinance in respect of the matters 
enumerated in section 26, other than those 
enumerated in clause (n) of sub-section (1) 
thereof, shall be made by the Hxecutive 
Council unlegs a draft of such Ordinance has 
been proposed by the Academic Council. . 

(3) The Executive Council shall not have 
power to amend any draft of any Ordinance 
proposed by the Academic Council under 
clause (2), but may reject the proposal or 
return the draft to the Academic Council for 
re-consideration, either in whole or in part, 
together with any amendment which the 
Executive Counsil may suggest. 

(4) Whers the Executive Council has rejec- 
ted or returned the draft of an Ordinance 
proposed by the Academic Counail, the Acade. 
mic Council may consider the question afresh 
and in case the original draftis re-affirmed 
by a majority of not less than two thirds of 
the members present and voting and more 
than half the total number of merabers of the 
Academic Counsil, the draft may be seat back 
to the Executive Council which shall either 
adopt it or refer it to the Visitor whose deci- 
sion shall be final. 

(5) Every Ordinance made by the Execu. 
tive Council shall come into effect imme- 
diately. 

(6) Every Ordinance made by the Execu- 
tive Council shall be submitted to the Visitor 
within two weeks from the date of its adop- 


* 
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tion. The Visitor shall have the power to 
direst the University within four weeka of the 

- receipt of the Ordinance to suspend the opera- 
tion of any such Ordinance and he shall, as 
‘goon as possible, inform the Executive Coun- 
‘cil about his objection to the proposed Ordin- 
‘ance. The Visitor may, after receiving tha 
comments of the University, either withdraw 
the order suspending the Ordinance or dis- 
allow the Ordinance, and his decision shall 
be final. 


42. Regulations. 


(1) The authorities of the University may 
make Regulations consistent with this Act, 
and these Statutes and the Ordinances :— 

(a) laying down the procedure to be ob- 
served at their meetings and the number of 
raembers required to form & quorum ;: 

(b) providing for all matters which are 
required by this Act, these Statutes or the 
“Ordinances to be prescribed by Regulations : 

(o) providing for all other matters solely 
goncerning such authorities or commitiees 
appointed by them and not provided for by 
this Act, these Statutes or the Ordinances. 

(2) Every authority of the University shall 
make Regulations providing for the giving of 
notice to the members of such authority of 
‘the dates of meetings and of the business to 
be considered at meetings and for the keeping 
of a record of the proceedings of meetings. 

(3) The Executive Council may direct the 
amendment in such manner as it may specify, 
of any Regulation made under this Statute or 
the annulment of any such Regulation. 


43. Delegation of powers. 


Subject to the provisions of this Act and 
these Statuter, any officer or authority of the 
University may delegate his or ity powers to 
any other officer or authority or person under 
his or its respective control and subject to the 
‘Condition that overall responsibility for the 
exercise of the powers so delegated shall con. 
‘tinue fo vest in the officer or authority dele. 
gating such powers, 


THE CINEMATOGRAPH (AMEND. 
MENT) ACT, 1973 
(Act No. 25 of 1973)§ 
[28th May 1973] 

An Act further to amend the Cinemato- 
graph Act, 1952. 

Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows: — 


[$] Received the assent of the President on 28-5- 
1973, Act published in Gaz. of India; 28-5.1973. 
Part IT-8. 1. 

‘For Statement of Objects and Reasons, Sea Gaz. of 

` India; 22-11-1972, Part II-S. 2, Ext. P. 1160. 
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1. Short title. 


This Act may be called THE CINEMATO- 
GRAPH (AMENDMENT) ACT, 1973. 


2. Amendment of Section 1. 


In the Cinematograph Act, 1952 (hereinafter 
referred to as the principal Act), in sec. 
tion 1,— 

(i) in sub.seotion (2), the words “except the 
State of Jammu and Kashmir’, shall be 
omitted; 

(ii) to sub-section (3), the following proviso 
shall be added, namely: — 

“Provided that Parts I and IL shall come 
into force in the State of Jammu and Kashmir 
only on such date after the commencement of 
the Cinematograph (Amendment) Act, 1973, 
as the Central Government may, by notifica. 
tion in the Official Gazatte, appoint.” 


3. Insertion of new section 2 A. 


In part I of the principal Ast, after sec. 
tion 2, the following section shall be inserted 
namely :— 

“OA. Construction of references to sny law 
not in force or‘any functionary not in existenas 
im the State of Jammu and Kashmir. — Any 
reference in this Act to any law which is not 
in force, or any functionary not in existence, 
in the State of Jammu and Kashwir, Shall, in 
relation to that State, be construed as a re. 
ference to the corresponding law in force, or 
to the corresponding functionary in existence, 
in that State.” 


4. Amendment of section 8. 


In section 8 of the: principal Act, for sub. 
section (3), the following sub-section shall be 
substituted, namely:— 

(3) Every rule made by the Central Gov. 
ernmemt under this Part shall be laid, ss soon 
as may be after it is made, befora each House 
of Parliament, while it is in session, for a total 
period of thirty days which may be comprised 
in one session or in two or more successive 
sessions, and if before the expiry of the session 
immediately following the session or the sug- 
Gegsive eessions aforesaid, both Houses agree 
in making any modification in the rule or 
both Houses agree that the rule should not 
be made, the rule shall, thereafter, have effect 
only in such modified form or ba of no effeot, 
as the case may be; so, however, that any such 
modification or annulment shall be without 
prejudica to the validity of anything previously 
done under thas rule.” 

5. Repeal and Saving. 

(1) On and from the date on which the pro. 
visions of Parts I and II of the principal Act 
come into force in the State of Jammu and 
Kashmir, the provisions of the Jammu and 
Kashmir Cinematograph Act, 1989, in so far 
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as they relate to the sanctioning of cinema. 
tograph films for exhibition, shall stand re- 
pealed. 


(2) The repeal by sub-section (1) of the pro. 
visions of the Jammu and Kashmir Cinema- 
tograph Act, 1989, in so far as they relate to 
the sanctioning of Cinematograph films for 
éxhibition, shall not affect— 

(a) the previous operation of the provisions 
go repealed or anything duly done or suffered 
there under; or 

{b) any right, privilege, obligation or liabi- 
lity acquired, accrued or incurred under the 
provisions so repealed; or 

(c) any penalty, forfeiture or punishment 
incurred in respect of any offence committed 
against the provisions so repealed; or 

(d) any investigation, legal proceeding or 
remedy in respect of any such right, privilege, 
obligation, lisbility, penalty, forfeiture or 
punishment as aforesaid; 
and any such investigation, legal proceeding 
or remedy may be instituted, continued or 
enforced, and any such penalty, forfeiture or 
punishment may be imposed as if the said 
provisions had not been repealed: 

Provided that anything done or any action 
taken (including any appointment made, noti- 
fication issued or rule made) under the pro- 
visions so repealed shall be deemed to have 
been done or taken under the corresponding 
provisions of the principal Act as amended by 
this Act and now extended to the State of 
Jammu & Kashmir and shall continue to be 
in force accordingly unless and until super- 
seded by anything done or any action taken 
under the principal Act as amended by this Act. 


memenne maoene 


THE COAL MINES (NATIONALISA- 
TION) ACT, 1973 


{Act No. 26 of 1973) 


CHAPTER I 
Preliminary. 
1, Short title and commencement. 
2. Definitions. 


CHAPTER 1I 
Acquisition of the rigbts of owners 
of Coal Mines. _ 

3. Acquisition of rights of owners in respect 
of coal mines. 

4. Central Government to be the lessee of 
the State Government. 

5. Power of Central Government to direct 
vesting of rights in a Government 
Company. 
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6, Properties vested in the Ceniral Govern. 
ment io be freed from mortgages, ete. 


7. Central Government or Government | 
Company not to be liable for prior 
liabilities. 


OHAPTER IIT 


Payment of amourt. 


8. Payment of amount to owners of coal 
mines, 


9. Payment of further amount. 


10. Income derived by the owners of coal 
mines after the appointed day to be re. 
funded to the Central Government. 


CHAPTER IV 
Management etc. of coal mines. 


11. Management eta, of Coal Mines. 


12, Duty of persons in charge of management. 
of coal mines to deliver all agsets ate, 
13. Accounts and audit, 


CHAPTER V 
Provisions relating to Employees 
of Coal Mines. 


14. Employment of certain employees to 
continue. 

15. Provident and other funds. 

16. Superannuation fund eto, to be distri. 
buted to employees whose ‚employment. 
becomes terminated under this Act, 


CHAPTER VI 
Commissioner of Payments. 
17. Commissioner of Payments to ba ap. 
pointed. 


18. Payment by the Central Government to 
the Commissioner, 


19, Statement of accounts in respect cf the 


period of management by the Cantral 
Government, etc. 


20. Claims to be made to the Commissioner, 

21, Priority of claims im relation to ths 
arrears of provident fund, eto. 

42, Priority in relation to other claims, 

23. Admission of rejection of claims. 

24. Discursement of money by the Commis. 
sioner to claimants, 

25, Amounts advanced by the Central Govern. 
ment how to be recovered. 


26, Disbursement of amounts to the owners. 
of Coal Mines. 


27. Undisturbed or unclaimed amounts to be 


deposited to the general revenue 
account. 
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CHAPTER VII 
Miscellaneous 
28, Effect of this Act or other lawa, 
- 99. Contracts to cease to have effect unless 
ratified by Government, 
30. Penalties. 
31, Offences by companies. 
32. Mining companies not to be wound up by 
the Court. 
33. Delegation of powers. 
34, Power to make rules. 
35, Power to remove difficulties. 


a ee 


THE SCHEDULE 
(See sections 3, 8 and 18.) 


THE COAL MINES (NATIONALI- 
SATION) ACT, 1973 
(ACT No. 26 of 1973)t 

[30th May 1973] 


An Act to provide for the acquisition and 
transfer of the right, title and interest 
of the owners.in respect of the coal 
mines specified in the schedule with a 
view to re.organising and re-construct- 
ing such coal mines so as to ensure 
the rational, co-ordinated and scientific 
development and utilisation of coal re- 
courses consistent with the growing 
requirements of the country, in order 
that the ownership and control of such 
resources are vested in the State and 
thereby so distributed as best to sub- 
serve the common good and for matters 
connected therewith or incidental 
thereto. 

Be it enacted by Parliament in the Twenty- 
fourth Year of the Republic of India as fol. 
lows :— 

CHAPTER I 


- PREIGIMINARY 


1. Short title and commencement. 


(1) This Act may be called the Coal Mines 
{Nationalisation) Act, 1973. 


(2) The provisions: of sections 30 and 31 
shall come into force at once and the re. 
maining provisions of this Act shall be deemed 
to have come into forces on the 1st day of 
May, 1973. 


[ft] Received the assent of the President on 30.5- 
1973, Act published in Gaz. of India; 30-5- 
1978, Part II-S. 1, Ext, p- 287, 


Coal Mines (Nationalisation) Act, 1973 





[Act 26] 125 


2. Definitions. 

In this Act, unless the context otherwise 
requires, 

(a) “appointed day” means tha 1st day of 
May, 1973; 

(b) “coal mine” means a mine in which 
there exists one or more seams of coal; 

(o) “company” means a company as defined 
in sec. 3 of the Companies Act, 1956 and in. 
cludes & foreign company within the meaning 
of section 591 of that Act; . 

(d) "Commissioner? means the Commis. 
sioner of Payments appointed under section 17; 

(e) “Custodian” means the Custodian ap. 
pointed under sub-section (2) of section 11, 
to take over, or carry on, tha management 
of a coal ming; 

(f) “Government company” has the mean. 
ing assigned to it by section 617 of the Com. 
panies Act, 1956; 


(g) “managing contractor’ means the per- 
son, or body of persona, who, with the previous 
consent; in writing. of the State Government 
has entered into an arrangement, contract or 
understanding, with the owner of a coal mine 
under which the operations of the coal mine 
are substantially controlled by such person 
or body of persons; 


(h) “mine” means any excavation where 
any operation for the purposs of searching 
for or obtaining minerals has been or is being 
carried on, and includes— 

(i) all borings and bore holes; : 

(ii) all shafts, whether in the course of 
being sunk or not; 

(iii) all levels snd inclined planes in the 
course of being driven; 

(iv) all open cast workings: 

(v) all conveyors or serial ropeways pro. 
vided for bringing into or removal from a 
mine of minerals or other articles or for the 
removal of refuse therefrom; 


(vi) all lands, buildings, works, adits, levels, 
planes, machinery and equipments, instru. 
ments, stores, vehicles, railways, tram yays and 
sidings in, or adjacent to, 2 mine and used for 
the purposes of the mine; 

(vil) all workshops (including buildings, 
machinery, instruments, stores, equipment of 
such workshops and the lends on which such 
workshops stand) in, or adjacent to, a mine 
and used substantially for the purposes of the 
mine ox a number of mines under the game 
management; . . 

(viii) all coal belonging to the owner of the 
mine, whether in stock or in transit, and all 
coal under production in a mine; 

(ix) all power stations in a mine or operated 
primarily for supplying electricity for the 
purpose of working the mine or a number of 
mines under the same management; 
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_ (x) all lands, buildings and equipments 

belonging to the owners of the mine, and in, 
adjacent to or situated on the surface of, the 
mine where the washing of coal obtained from 
the mine or manufacture, therefrom, of a coke 
is carried or ; 

(xi) all lands and buildings [other than 
those 1eforred to in eub.claure (x)], wherever 
situated, ‘if solely used fox the location of the 
management, cale or liaison offices, or for the 
residence of officers and staff, of the mine; 

(xii) all other fixed assets, movable and 
immovable, belonging to the owner of a mine, 
wherever situated, and current assets, belong- 
ing to a mine, whether within its premises or 
outside, and also any money lawfully due to 
such owner in relation to the mine in respect 
of any period prior to the appointed day. 


Explanation. — The expression “current 
assets” does not include dues irom sundry 
debtors, loans and advances to other parties 
and investments, not being investments in 
the coal mins: 

(i) “Mineral Concession Rules’ means the 
‘ rules, for tha time being in force, made under 
the Mines and Minerals (Regulation and 
Development) Act, 1957; 

(j) ‘mining company” meang a company 
owning a coal mine, and in relation to a 
foreign company within the meaning of sec. 
tion 591.of the Companies Act, 1956, the 
undertaking of that company in India: 

(k) “notification” means g notification pub- 
lished in the Official Gazette. 

(1) “prescribed” means prescribed by rules 
made under this Act; 

(m) “specified date” means such date as the 
Central Government may. for the purpose of 
any provision of this Act, by notification, 
specify, and different dates may be specified 
for different provisions of this Act; 

(n) words and expressions used herein and 
not defined but defined in the Coal Mines 
(Conservation, Safety and Development) Act, 


1952, have the meanings, respectively, assign. 


ad to them in that Act, 

(o) words and expressions used herein and 
not defined in this Act or in the Coal Mines 
(Conservation, Safety and Development) Act, 
1952, but defined in the Mines Act, 1952, 
have the meanings, respectively, assigned to 
them in the Mines Act, 1952. 


CHAPTER II 
ACQUISITION OF THE RIGHTS OF OWNERS 
OF COAL MINES 
3. Acquisition of rights of owners in 
respect of coal mines. 
(1) On the appointed „387, the right, title 
_ and interest of the owners in relation to the 
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coal mines specified in. the Schedule shali 
stand tyanaferred to, and shall vest absolutely: 
in, the Central Government free from alk: 
incumbrances. 


(2) For the removal of doubts, it is hereby: 
declared that if, after the appointed day, the: 
existence of any othes coal mine comes to the 
knowledge of the Central Government, the- 
provisions of the Coal Mines (Taking Over of 
Management) Act, 1973, shall, until that mine 
is nationalised by an eppropriate legistation. 
apply to such mine. 


4, Central Government to be the lessee 
of the State Government. 

(1) Where the rights of an owner under 
any mining lease granted. or deemed to have. 
been granted, in relation to a coal mine, by a. 
State Government or any other person, vest: 
in the Central ‘Government under section 3, 
the Central Government shall, on and from 
the date of such vesting, be deemed to have 
become the leasee of the State Government or 
such other person, as the case may be, in. 
relation to such Goal mine as if a mining lease 
in relation to such coal mine had been granted 
to the Central Government snd tke period of 
such lease shall be the entire period for which. 
such lease could have beon grantéd by the. 
State Government or such other person under 
the Mineral Concession Rules, and thereupon 
all the rights under such mining lease, includ— 
ing surface, underground and other rights 
granted to the lessee shall be deemed to have- 
been transferred to, and vested in the Central. 
Government. 

(2) On the expiry of thse term of any lease, 
referred to in sub.section (1), such lease shell, 
if so. desired by the Central Government, be 
renewed, on the same terms and conditions om 
which the lease was held, immediately before 
the appointed’ day, by the lessor, for the 
maximum period for which such lease can be. 
renewed under the Mineral Concession Rules, 


5. Power of Central Government to direct: 
vesting of rights in a Government: 
company. 

(1) Notwithstanding anything contained in- 
ections 3 and 4. the Central Government may.. 
if it is satisfied that a Government company 
is willing to comply, oz has complied. with: 
such terms and conditions as that Government: 
may think fit to impose, direct, by an order- 


_ in writing, that the right, title and intereat of 


an owner in relation to 2 cosl mine referred: 
to in section 3, shall, instead of continuing to 
vest in the Central Government, vest in the- 
Government company sither on the date of 
publication of the direction or on such earlier 
or later date (not being a date earlier tham: 
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(2) Where the right, title and interest of 
an owner in relation to a coal mine vest in a 
Government company under gub.ssation (1), 
the Government company shall. on and from 
the date of such vesting, be-deemed to have 
become the lessee in relation to such’ coal 
mine as if a mining lease in relation to the 
coal mine had been granted to the Government 
company and the period of such lease shall be 
the entire period for which such lease could 
have been granted under the Mineral Conces- 
sion Ruler; and all the rights and Liabilities of 
the Central Government in relation to such 
coal mine shall, on and from the date of such 
vesting, be deemed to have become the rights 
and liabilities, respectively, of the Govern- 
ment company. 

(3) Tho provisions of sub-sestion (2) of 

. section 4 shall apply to a lease which vests in 
e Government company as they apply to a 
lease vested in the Central Government and 
references therein to the ‘'Osntral Govern- 
ment” shall be:construed as references to the 
Government company. , 


6. Properties vested in the Central Gov- 
ernment to be freed from mortgages 
etc. 


(1) Al! property which vests in the Central | 


Government or in a Government company 
under this Ohapter shall, by force of such 
vesting, be freed and discharged :‘fiom any 
trust, obligation, mortgage, charge, lien and 
all other incumbrances affecting it and any 
attachment, injunction or decree or order of 
any court restricting the use of such property 
in any manner shall be deemed to have been 
withdrawn. 

(2) Every mortgagee of any property which 
has vested under this Act in the Central Gov- 
ernment or a Government company, and 
every person holding any charge, lien or other 
interest in or in reiation fo any such property 
shall give, within such time and in such 
manner as may be prescribed, an intimation 
to the Commissioner of such mortgage, charge, 
lien ox other interest. 

(3) For the removal of donbte, it ia hereby 
declared that the mortgagee of any property 
referred to in gub.section (1) or any other 
person holding any charge, lien or other 
interest in, or in relation to any, such pro. 
perty shall be entitled to claim, in accordance 
with his rights and interests, payment of the 
mortgage money or other dueg, in whole or in 
part, out of the amouné specified in relation 
to such property in the Schedule, but no such 
mortgage, charge, lien or other interest shatl 


be enforceable against any property which has’ 
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vested in the Central Government or the 
Government company. 


7. Central Government or Government: 
company not to be liable for prior 
liabilities, 

(1) Every liability of the owner, agent, 
Manager or managing contractor of æ coal- 
mine, in respect of any period prior to the 
appointed day, shall be the liability of such. 
owner, agent, manager or managing contractor... 
aa the case may be, and shall be enforceable. 
against him and not against the Central Gov.. 
ernment or the Government company. 

(2) For the removal of doubts, it is hereby 
declared that— 

(a) save as otherwise provided elsewhere in- 
this Act, no claim for wages, bonus, royalty, 
rate, rent, taxes, provident fund, pension,. 
gratuity or any other dues in relation to a. 
Goal mine in respect of any period prior to the 
appointed day, shall be enforceable against- 
the Qentral Government or the Government 
company; 

(b) no award, decree or order of any court,. 
tribunal or other anthority in relation to any 
cogl mine passed after the. appointed day, but 
in relation to any matter, claim or dispnte- 
which arose before that day, shall be enforce. 
able against the Central Government or the: 
Government company. 

(c) no liability for the contravention, before. 
the appointed day, of any provision of law for: 
the time being in force, shall be enforceable» 
against the Central Government or the Gov- 
ernment company. 


OHAPTER III 
PAYMENT OF AMOUNT 


8. Payment of amount to owners of coal: 
mines. 

The owner of every coal mine or group of 
Goal mines specified in the second column of- 
the Schedule, chall be given by the Central- 
Government, in cash and in the menner speci.. 
fied in Chapter VI, for the vesting in it, under- 
section 3, of the right, title and interest of the 
owner in relation to such coal mine or group- 
of coal mines, an amount equal to the amount 
specified against it in the corresponding. 
entry in the fifth column of the Schedule. 

9. Payment of further amount. 

(1) In consideration of the retrospective- 
operation of the provisions of gestions 3, 4- 
and 5, there shall be given by the Central 
Government, in cash, to the owner of avery 
coal mine or group of coal mines specified in. 
the Schedule, an amount equal to the amount 
which would have been, but for the provisions. 
of the said sections 3,4 and 5, payable to such 
owner under the Coal Mines (Taking Over of: 


MEEA 
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Management) Act, 1973, for thè period com. 


meùcing, on „the Ist day of may, 1973, and 
ending on’'the data on which this Act receives 
the assent of the: President: 

(2) In addition to the amount referred to 
in gub.gection (1), theze shall be given by the 
Central Government, in cash, to the owner of 
every coal mine of group of coal mines speci. 
fied in the Schedule, simple interest at the 
vate of four per cent. psr asnum on the 
amount specified against such owner in the 
‘gorresponding entry in the fifth column of the 
Schedule for the period commencing on the 
date on which this.Act receives the assent of 
the President and ending on the date on 
which payment of such amount is made by 
the Oentral Government to the Commissioner. 

(3) The amounts referred to in gub.sec. 
tion (1) and sub-section (2) shall be in addition 
+9 the amount specified in the Schedule. 


10. Income derived by the owners of coal 
mines after the appointed day to be 
refunded to the Central Government. 

(1): Where, in pursuance of any decree: 
order or injunction of a court or otherwise, 
the Central Government or the Custodian 
appointed under the Coal Mines (Taking Over 
of Management) Act, 1973, was prevented from 
taking over the management of any coal mine, 
the owner of such coal mine shall render. 
within sixty days from the date on which 
management of the coal mine is delivered to 
the Central Goverament or Government com. 
pany, as the case may be, accounts in relation 
to the period commencing on the date of 
commencement of the said Act and ending 
on the date of delivery of such management 
to the Central Government or the Govern- 
ment company, as the case may be, with 
xegard to the— 

(a) assets and stores of the coal mine 
acquired or sold by him during the said period; 

(b) coal gold or despatched during the said 
period; $ 

(c) income derived by him from the coal 
mine during the raid period. 

(2) If on examination of the eccounts 
referred to in sub-section (1), any income is 
found to have been derived by the owner from 
the coal mine during the period referred to in 
that oub.section, such income shall be recover. 
able by the Central Government from the 
gmount payahle under section 8 to the owner 
of such coal mine, ‘and, the debt due to the 
Central Government on this ascount shall 
rank as an unsecured debt. 

(3) If no account is rendered by the owner 
of a Goal mine within the psriod referred to 
in sub-section (1) or -if the Central Govern. 
ment or the Government company has any 
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reason to believe. that the account rendered 
by such owner is incorrect or false in material 


‘particulars, the Oentral Government or the 


Government company may refer the matter 
to the Oommissioner and thereupon the com. 
missioner shal] determine the income derived 
by the ownez from the coal mine during the 


-period referred to in sub.section (1), and take 


steps t39 recover the said income from the 

amount payable to the owner of the coal 

mine under section 8, as if the debt duo to the 

Oentral Government on this account were an 

unsecured debi. 

(4) No mortgage, charge, lien or other in. 
cumbrance in relation to a coal mine or any 
asset thereof shall be binding on the Central 
Government or the Government company if 
such mortgage, charge, lien or othar incum- 
branco was created, at any time during the 
period in which the Central Government or 
the Custodian was prevented, by any decree, 
order or injunction of a court or otherwise, 
from taking over the management of the said 
Goal mine. $ 

CHAPTER IV 
MANAGEMENT, ETO., OF COAL MINES 

11. Management, etc., of coal mines. 

(1) The general superintendence, direction,- 
control and management of the affairs and 
business of a coal mine, the right, title and 
interest of an owner in relation to which have 
vested in the Oentral Government under sec- 
tion 3, skell,— 

(a) in the case of a coal mine in relation to 
which a direction has been made by the 
Central Government under sub-section (1) of 
section 5, vest in the Government company 
specified in such direction, or 

(b) in the case of a coal mine in relation to 
which no such direction has been made by the 
Central Government, vest in one ox more 
Oustodians appointed by the Central Govern. 
ment under sub-section (2), 
and thereupon the Government company so 
specified or the Custodian so appointed, as the 
case may be, shall be entitled to exercise all 
such powers and do all euch things as the 
owner of the coal mine is authorised to exér. 
cise and do. 

(2) The Central Government may appoint 
an individual or æ Government company ag 
the Custodian of 2 coal mine in relation to 
which no direction has been made by it under 
sub-section (1) of section 5. 

12. Duty of persons in charge of manage- 
ment of coal mines to deliver all 
assets, etc. _ 

(1) On the vesting of the management of a 
coal mine ina Government company or on 
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appoiniment t a. . Custodian, ‘all persons in 


harge of the management of suth cag! mine, 


immediately before such vesting or appdini. 
ment, shall be bound to deliver to the Gov- 
ernment company or the Custodian, as the 
Gage may be, all assets, books of account, re- 


gisters or other documents in their custody, 


relating to the coal mine, 


(2) The Osniral Government may issue 
auch directions as it may deem desirable in 
the circumstances of the case to the Gov. 
ernment company or Custodian as to its or his 
powers and duties and the Government com. 
pany or QOustodian may also if ib or he go 
desires, apply to the Central Government at 
any time for instructions ag to the manner in 
which the managemant of the coal mine shall 
bə conducted by it or him or in relation to 
any other matter arising in the course of euch 
management. 

(3) The Custodian shall receive from the 
funds of the coal mine, in relation to which 
he or it is the Custodian, such remuneration 
a3 the Central Government may fix and shall 
hold office during the pleasure of the Central 
Government. 


13. Accounts and audit. 

The Oustodian of every coal mine shall 
maintzin the accounts of such mine in such 
manner and under such conditions as may be 
gmescribad, 


CHAPTER V 


PROVISIONS RELATING TO EMPLOYEES OF 
COAL MINES 


14. Employment of certain employees to 
continue. 


(1) Every person who is a workman within 
the meaning of the Industrial Disputes Act, 
1947, and has been, immediately before the 
appointed day, in the employment of a coal 
mine shall become on and from the appointed 
day. an employee of the Central Government 
ox, ad the case may be, of the Government 
company in whish the right, title and interest 
of such mine have vested under this Act, and 
shall hold offica or service ic the coal mine 
with the same rights to pension, gratuity and 
other matters as would have been admissible 
to him if the rights in relation to such coal 
mine had nət been transferred to, and vested 
ia, the Central Government or the Govern- 
ment company. as the case may be, and con. 
tinue to do so unless and until his employ. 
ment in such coal mine is duly terminated or 
until his remuneration, terms and conditions 
of employment are duly altered by the 
Oontral Government or the Government com. 
pany. 
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{2) The Central Gooi or the Gov- 
ernment company in. -which. the right, title 
and interes} in ~relafion to a goal mize have 
vested, may employ,’ on mutually agcaptable 
terms and conditions, any person who ia not a 
workman within the meaning of the Indus. 
trial Disputes Act, 1947, and who has been, 
immediately before the appointed day, in the 
employment of a cosl mine, and on such em- 
ployment the said. person’shall become an em. 
ployse of the Osntral Government} or the 
Government company, as the case may be. 


(3) Sava as otherwiae provided in sub. 
sections (1) and (2), the services of every 
person employed by the owner or otcurior of 
a Goal mine before the appointed day shall 
atand terminated on and from the speci. 
fied date. 

(4) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law for the time being in force, tha 
transfer of the services of any offiser or other 
employes of a coal mine to any other mine 
shall not entitle such officer or other employes 
to ang Gompensation under this Aci or any 
other law for the time being in farce and no 
such claim shall be entertained by any Court, 
tribunal or other authority. 


(5) Where, under the terms of any contract 
of service or otherwise, any person whose ser. 
vices become terminated or whosa services be. 
come transferred to the Contral Government 
or a Government company by reason of the 
provisions of this Act is entitled to any pay. 
ment by way of gratuity or retiremens bene. 
fita or for any leave not availed of, or any 
other benefits. such person may enforse his 
claim against the owner of the coal mine but 
not against the Oentral Government or the 
Government company. 


15. Provident and other funds. 


(1) Where a coal mine has established a 
& provident fund, superannuation, welfare or 
other fund for the benefit of its employses, 
the monies relatable fo the employees, whose 
services have become transferred by or under 
this Act to the Central Government or a Gov. 
ernment company shall, out of the monies 
standing, on the appointed day, to the credit 
of such provident fund, euperannuation, wei. 
fare or other fund, stand transferred to, and 
vest in, the Central Government or the Gov. 
ernment company, as the case msy be. 


(2) The monies which stand transferred, 
under sub-section (1), to the Central Govern. 
ment or a Government company shall be 
dealt with by that Government or company, 
as the case may ba, in such manner as may 
be prescribed. 
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16. Superannuation fund, etc., to be dis- 
tributed to employees whose em- 
ployment becomes terminated under 
this Act. 

Where the employment of an employee 
stands terminated by reason of sub-gection (3) 
of section 14 and such employee i3 not em. 
ployed by the owner of the coal mine in any 
of his other establishments, such owner shall 
pay to such employee the amount standing at 
his credit in the provident fund and also pay 
him the amounts due to him as superannua. 
tion, welfare and other benefits admissible to 
him as if the employee had superannuated 
or his service with the coal mine had termi. 
nated on the day immediately preceding the 
specified date, 

CHAPTER VI 
OomMISSIONER oF PAYMENTS 

17. Commissioner of Payments to be 
appointed. 

(1) For the purpose of disbursing the 
amounts payable to the owner of each coal 
mine or group of coal mines, the Oentral 
Government shall appoint such person as it 
may think fit to be the Commissioner of 
Pay ments. 

(2) The Central Government may appoint 
such other persons as it may think fit to assist 
the Commissioner and thereupon the Commis- 
sioner may authorise one or more of’such per. 
sons to also exercise all or any of the powers 
exercisable by bim under tbis Act, and diffe. 
rent persons may be authorised to exercise 
differant powers. 

(3) Any person authorised by the Commis. 
sioner to exercise any powers may exercise 
those powers in the same manner and with 
the same effect as if they have been conferred 
on that peraon directly by this Act and not by 
way of authorisation. 

(4) The salaries and allowances of the 
Commissioner and other persons appointed 
under this section shall be defrayed out of the 
Consolidated Fund of India. 


18. Payment by the Central Government 
to the Commissioner. 

(1) The Central Government shall, within 
thirty days from the specified date, pay, in 
cash, to the Commissioner for payment to the 
owner of a coal mine, an amount equal to the 
amount specified againit the coal mine in the 
Schedule and shall also pay to the Commis- 
sioner such sums as may be due to the owner 
of a coal mine under section 9. 

(2) In addition to the sum referred to in 
sub-section (1), the Central Government shall 
pay, in cash, to the Commissioner, such 
amount as may become due to the owner of a 
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coal mine in relation to any period, after the 
appointed day, during which the management 
of the coal mine remains vested in the Cen. 
tral Government. 

(3) A deposit account shall be opened by 
the Central Government, in favour of the- 
Commissioner, in the Public Account of India, 
and every amount paid under this Act to the- 
Commissioner shall be deposited by him to- 
the credit of the said deposit account im the- 
Publio Account of India, ani thereafier the 
raid deposit account shall be operated by the 
Oommiasioner. 

(4) Beparate records cball be maintained: 
by the Commissioner in respect of each con 
mine in relation to which payments have been- 
made to bim under this Act. 

(5) Interest accruing on the smounts 
standing to the credit of the deposit account 
referred toin sub.section (3) shall enurs to 
the benefit of the owners of coal mines. 


(6) References in this section to the owner 
of a coal mine thall, in relation to a gronp of 
coal mines specified in the Schedule, ba con. 
strued as references to the owner of that group» 
of coal mines. 


19. Statement of accounts in respect of 
the period of management by the: 
Central Government, etc. 

(1) The Central Government or the Govern. 
ment company, as the case may be, shall cause 
the books in relation to each coal mine, the. 
management of which haa vested in it under 
the Coal Mmes (Taking Over of Management}; 
Act, 1973, to be closed and balanced ss on 
the date immediately before the arpointed: 
day, and shall cau;e & statement of accounts,. 
as on that day, to be prepared, within such 
time, in such form and in such manner as- 
may be prescribed, in relation to each such: 
mine in respect of the transactions effected. 
by it during the period for which the manage... 
ment of such coal mine remained vested in. 
it: 

Provided that where two or more Goal: 
mines were owned, before the commence. . 
ment of this Act, by the same owner, a. 
consolidated statement of accounts may be- 
prepared for all the coal mines owned by such:. 
owner. 

(2) AH amounts received by the Central: 
Government or the Government company 
after the cloture of such accounts thall where: 
such accounts relate to traneactions effested: 
before the appointed day, ke included in the- 
said statement of accounts in respect of he- 
coal mine to which the gaid receipt relates. 

(3) The Central Government or the Govyern- 
ment company in which the right, title and. 
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interest of coal mine stand vested shall be 
entitled to receive, up to the specified date, to 
the exclusion of all other persons, any money, 
due to the ccal mine, realised after the ap- 
pointed day notwithstanding that the realisa- 
tions pertain to a period prior to the ap 
pointed day : . 
Provided that where such realisations have 
not been included in the statement of ac. 
counts a3 on the day immediately before the 
appointed day, a supplementary statement of 
accounts shall be prepared and furnished, at 
such intervals as may be prescribed, by the 
Central Government or the Government 
company to the owner of the coal mine. 


(4) The liabilities of the coal mine (not 
being liabilities arising out of advances made 
by the Central Government or the Govern. 
ment company), which could not be discharged 
by the appointed day, may be discharged by 
the Central Government or the Government 
company up tothe specified date, and every 
payment so made shall be included in the 
statement of accoantias on the day imme. 
diately befora the appointed day, indicating 
therein the period in relation to which the 
payments were made : 

Provided thas the liabilities in relation to 
the period prior to the appointed day, which 
have not been discharged on or before the 
specified date, shall ba the liabilities of the 
owner of the coal mine. 


(5 A Gopy of each statement of accounte 
prepared under thia section shall be delivered 
by the Oentral Government or the Govarn. 
ment company, a3 the case may be, to the 
Commissioner and alao to the owner; 

Provided that where the number of owners 
is more than one, only one copy of the state. 
ment of accounts shal! be given to the owners 
for the benefit of all of them. 


(6) The statement of accounts prepared 
under this ssction shall ba audited by a per- 
son who is qualified to be appointed as an 
auditor of a company under section 226 of 
the Companies Act, 1956, and the auditor so 
appointed shall receive from the funds of the 
coal mine, such remuneration as the Central 
Government may fix. 


(7) The audit of the siatement of accounts 
shall be conducted in such manner as the 
Central Government may direst. 


20. Claims to be made to the Commis- 
sioner. 

Every person having a claim against the 
owner of a coal mine shall prefer such claim 
before the Commissionez within thirty days 
from the specified date : 
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Provided that if the Commissioner is setis- 
fied that the claimant was prevented by suffi. 
cient cause from preferring the claim within 
the said period of thirty days, hs may enter- 
tain the claim within a further period of 
thirty days but not thereafter. 


21. Priority of claimsin relation to arrears 
of provident fund. etc. 

(1) Every person employed by the owner ofa, 
coal mine or group of coal mines may make a 
claim to the Commissioner to the effect that the 
sums dedusted under sub-section (4) of section 7 
of the Coal Mines (Taking Over of Management} 
Act, 1973, are not suffisient to meet fully the 
amount of arreara due to him, on the ap. 
pointed day within the meaning of that Act, 
from the owner of such coal mine or group of 
coal mines,— 

(a) in relation to a provident fund, pension 
fund. gratuity fund or any other fund estab. 
lished for the welfare of the persons employed 
by the owner of a coal mine or group of coal 
mines, or 

(b) as wager, 
and that a sum equal to the deficiency may 
be recovered from the amount sp:cified in the 
Schedule against the owner of such coal mine 
or group of coal mineg. 

(2) Where a claim is made under sub. 
section (1), the Commissioner shall determine 
the extent of the deficiensy and shall, after 
such dstermination, deduci in the first in- 
stance, out of the amount paid to him under 
section 8,8 sum equal fo the extent of the 
deficiency. determined by him under this 
sub.section. 

(3) All sums deducted by the Commissioner 
under sub-section (2) shall, in accordance 
with such rules as may be made under 
this Act, be credited by ths Commis. 
sioner to the relevant fund or be paid to 
the persons to whom such sums are due, 
and on such credit or payment, the liability 
of the owner in respect of all the amounts of 
arrears due as aforesaid shall stand dis- 
charged. 


(4) The deductions made by the Commis. 
sioner under sub-section (2) shall have prio. 
rity over all other debts, whether eecured or 
unsecured. 


92. Priority in relation to other claims. 

(1) Save as otherwise provided in geo. 
tion 21, every secured debi due from the 
owner of a coal mine or group of coal mines 
shall have priority over all other debts :and 
shall be paid in accordance with the rights 
and interest of the secured creditors. 

(2) Notwithstanding anything contained in 
any other law for the time being in force, 
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there shall be paid in priority to all other 
angecured debts, not being the amounts ad- 
vanced by the Oentral Government or the 
Oustodian appointed under the Coal Mines 
{Taking Over of Management) Act, 1973, for 
the management of the coal mins,— 


(a) all sume due to the State Gavernment 
including royalty and dead rent ; 

(b) all amounts due in respect of any com- 
pensation or liability for compensation under 
the Workmen’s Compensation Act, 1923, in 
respect of the death or disablement of any 
employee of the coal mine unless such mine 
has, wnder such contract with insurers es 
mentioned in section 15 of the said Act, rights 
capable of being transferred to and vested in, 
the workmen, and 


(c) all sume deducted by the employer from 
the salary or wages of any workman or other 
employee for credit to any provident fund, or 
any other fund established for the welfare oi 
the employees of thse coal mine but not depo. 
sited to the credit of the said fund. 


i (3) The debts specified in sub.section (2) 
ghali rank equally among themselves and ba 
paid in fuli, unless the assets are insufficient 
to meet them, in which case they shall abata 
in eqnal proportions and be paid accordingly. 


93, Admission or rejection of claims. 


(1) The Commissioner shall fix a cortain 
date on or before which every claimant shall 
file the proof of his claim oz be excluded 
from the benefit of the disbursement made by 
the Commissioner, 


(2) Not less than fourteen days’ notice of 
the date so fixed shall be given by advertise. 
ment in one issue of the daily nawspaper in 
the English language ‘and one issue of the 
daily newspaper in the regional language as 
the Commissioner may consider suitable, aud 
every such notice shall call upon the claimant 
to file the proof of his claim with the Com- 
missioner within the time specified in the 
advertisement, 

(3) Every claimant who feils to file the 
proof of his claim within the time specified by 
the Commissioner shall be excluded from the 
Aisbursements made by the Commissioner. 

(4) The Commissioner sheli, after such in- 
- vestigation as may, in his opinion, be neces. 
gary and after giving the owner of the coal 
mine an opportunity of refuting the claim 
and after giving the claimant n reasonable 
opportunity of being heard, in writing, admit 
or reject the claim in whole oz in part, 

(5) The Commissioner shall have the power 
to regulate his own procedure in all matters 
arising out of the diecharge of his functions 
including the place or places at which he will 
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hold his sittings and shall, for the purpose of 
making any investigation under thia Act, have 
the same powers a3 are vested in a civil court 
under the Code of Civil Procedure, 1908, 
while trying a suit, in respect of the following 
matters, namely :— 

(a) the summoning and enforcing the 
attendance of any witness and examining him 
on oath; 

(b) the discovery and production of any 
document or other material object producible 
as evidence; 

(c) the reception of evidence on affidavits: 


(d) the issuing of any commission for the 
examination of witness. 

(6) Aay investigation befora the Commis. 
sioner thall be deemed to be a judicial pro- 
ceeding within the meaning of sections 193 
and 228 of the Indiau Penal Goda and the 
Commissioner shall ba deemed to be a civil 
court for the purposes of section 195 and 
Chanter XXXV of the Oode of Criminal Pro. 
cedure, 1898. 


(7) A claimant who is dissatisfied with the 
decision of the Commissioner may prefer an 
appeal against the decision to the principal 
clvil court of original jurisdiction within the 
local limits of whose jurisdiction the coal 
mine is situated ; 

Provided that where a person who is a 
Judge of a High Court is appointed to be the 
Commissioner, such appeal shall lie to the 
High Court for the State in which the coal 
mine is situated, and such appeal shall be 
heard and disposed of by not less than two 
Judges of that High Court, 


24. Disbursement of money by the Com- 
missioner to claimants, 


Where, after meeting the claims admitted 
by him, of secured creditors, and unsecured 
creditors having priority under sub.tection (2) 
of section 22, the total amount of claims of 
other unsecured creditors admitted by the 
Oommissioner. does not exceed the total 
amount of the money credited to the account 
ofa coal mine, every such admitted claim 
shall be paid in full and the balance, if any, 
shall be paid to the owner, but where such 
amount is insufficient to meet in full the 
total amount of the admitted slaims, all such 
Glaima shall abate in equal proportions and 
be paid accordingly. 


25. Amounts advanced by the Central 
Government how to be recovered. 
Every amount advanced by the Central 
Government oz the Custodian, as the osse 
mey be, for the management of a coal mine 
during the period in which the management 
of such coal mine remainsd vested in the 
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Central Government, shall be recovered from 
the income derived from the transactions 
which took place at any time after the com- 
mencement of the Coal Mines (Taking Over 
of Management) Act, 1973, but before the 
appointed day notwithstanding that such in. 
come was derived after the aprointed day: 

Provided that where such income is in. 
sufficient to meet in full the total amount of 
the advance made by the Central Government 
or the Custodian for the management of the 
coal mine, the Central Government. may make 
a claim to the Commissioner for the deficiensy 
and thereupon fhe claim in respect of such 
deficiency shall have priority over tho claima 
of all other unsecured creditors of the coal 
mine including those referred to in sub. 
section (2) of seation 22. 


Explanation.—In this section, ‘‘Castodian” 
means the Custodian appointed under the 
Coal Mines (Taking Over of Management) 
Act, 1973. 


26. Disbursement of amounts to the 
owners of coal mines. 


(1) If out of the monies paid to him in 
relation to a coal mine or group of coal mines 
specified in the second column of the Schedule, 
there is a balance left after meeting the 
Hiabilitieas of ali the secured avd unsecured 
creditors, the QGommissioner shell disburse 
such balance to the owner of such cosl mine 
or group of Goal minas. 


(2) Before making any payment to the 
ower of any coal mine or group of coal 
mines under sub.sestion (1), the Commissioner 

phall satisfy himself as to the right of such 
`~ person to receive the whole or any part of 
such amount, and in the event of there being 
a doubt or dispute as to the right of the 
parson to receive the whole or any part of 
the vount, referred to in sections 8 and 9, 
the Commissioner shall refer the matter to 
the court end make the disbursement in ac. 
cordance with the decision of the court. 


(3) For the removal of doubts, it is hereby 
declared that the entries in the fourth column 
of the Schedule shall not be deemed to be 
conclusive as to the right, title and interest 
of any person in relation to any coel mine 
specified in the corresponding entries in the 
second column of the Schedule and evidence 
shall be admissible to establish the right, title 
and interest of any person in relation to such 
aal mine. 

(4) In relation to a coal mine the opera. 
tions of which were immediately before the 
taking over of the management of such coal 
mine under the Coal Mines (Taking Over of 
Management) Act, 1973, under the control of 


Coal Mines (Nationalisation) Act, 1973 


a managing contractor, the amcunt specified 
in the fifth column of the Schedule against 
such coal mine shall be apportioned between 
the owner of the coal mine and such managing 
contractor in such proportions as may be 
agreed upon by or bstween the owner and 
such managing contractor, and in the event of 
there being no such agreement, in such pro- 
portions as may be determined by the gourt 
on & reference made to it by the Commissioner. 

(5) Where any machinery, equipment or 
other property in a coal mine has vested in 
the Central Government or a Government 
company under this Ast, but such machinery, 
equipment or other property does not belong 
to the owner of such coal mine, the amount 
specified in the fifth column of the Sshedule 
against such coal mine shall, on a reference 
made to it by the Commissioner, be sppor- 
tioned by the court between:the owner of such 
coal mine and the owner of such machinery, 
equipment or other property having due 
regard to the value of such machinery, equip- 
ment or other property on the appointed day. 


Explanation — In this section, “court”, in 
relation fo a coal mine, means the principal 
civil court of original jurisdi:tion within the 
local limits of whose jurisdiction the coal 
mine ia situated. 


27. Undisbursed or unclaimed amounts 
to be deposited to the general revenue 
account 

Any money paid to thé Commissioner which 
remains undisbureed or unclaimed for a period 
of three years from the last day on which the 
disbursement was made, shall be transferred 
by the Commissioner to the general revenue 
account of the Central Government; but a 
claim to any money so transferred may be pre. 
ferred to the Central Government by the 
person entitled to such payment and shall be 
dealt with as if such transfer had not been 
made, the order, if any, for payment of the 
claim being treated as an order for the refund 
of revenue. . 

CHAPTER VII 
MISCELLANEOUS 

28, Effect of this Act on other laws. 

The provisions of this Act shall bave effect 
notwithstanding anything inconsistent there- 
with contained in any other Jaw for the time 
being in force or in any instrument having 
effect by virtue of any law other than this Act 
or im any decree or order of szy court, 
tribunal or other authority. 


99. Contracts to cease to have effect 
unless ratified by Government. 


(1) Every contract entered into by the 
owner or occupier of any coal mine for any 
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gervics, sale ox supply and in force imme. 
diately before the appointed day shall on and 
from the expiry of one hundred and twenty 
days fiom the appointed day, cease to have 
effect unless such contract is, before the expiry 
of that period, ratified, in writing, by the 
Central Government and in ratifying such 
contract the Central Government may make 
such alterations or modifications therein as 
it may think fit: 

Provided that the Central Governmant shall 
not omit fo ratify a contract unlesa it is 
satisfied thet such contract is unduly onerous 
or has been entered into in bad faith or is 
detrimental to the interes's of the coal mine, 


(2) The Central Government shall not omit 
to ratify a contract or make any alteration or 
modification therein excep} after giving to the 
parties to the contract æ reasonable oppor- 
tunity of being heard and except after record- 
ing in writing its reasons for refusal to ratify 
the contract, 


.30, Penalties. 

Any person who,— 

(a) having in his possession, custody or 
control any property forming part of the 
undertaking of any coal mine referrad to in 
the Schedule wrongfully withholds such pro- 
perty from the Oentral Government or the 
Government company, or 

(b) wrongfully obtains possession of, or 
retains, any property forming part of the 
undertaking of any coal mine specified in the 
Schedule or wilfully withholds or fails to 
furnish to the Central Government or any 
person specified by that Government any 
document relating to such coal mine which 
may be in his possession, custody or control 
or fails to deliver to the Ousiodian any assets, 
books of account, registers or other documenta 
in his custody relating to the coal mine in 
respect of which a Oustodian has been ap. 
pointed, or 

(o0) wrongfully removes or destroys any 
property of any coal mine or prefers any claim 
under this Act which he knows or hes reason. 
able cause to believe to be false or grossly 
inaccuzate, 
shall be punishable with imprisonmen) for a 
torm which may extend to two years, or with 
fine which may extend to ten thousand rupees, 
or with both. 


31. Offences by companies. 

(1) Where an offence under this Act has 
been committed by a company, every person 
who at the time the offence was committed 
was in charge of, and was responsible to, the 
company for the conduct of the business of the 
company as well as the company, shall be 
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deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly : 

Provided that nothing contained in this 
sub-section shell render any such person liable 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to 
prevent the commission of such offence. 


(2) Notwithstanding anything contained in 
sub.section (1), where any offence under thig 
Act, has been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri. 
butable to, any neglect on the part of any 
director, manager, secretary or other officar of 
the company, euch director, manager, secretary 
or other officer shall be deemed ta be guilty of 
that offence and shall be liable to be precesded 
against and punished accordingly. 

Explanation. — For the purposes of this 
fection,— 

(a) “company”? means any body corporate 
and inciudes a firm or other association of 
individuals; and 

(b) “director”, in relation to a firm, means 
a partner in the firm. 


32. Mining companies not to be wound 
up by the court. 

No proceeding for the winding up of a 
mining company, the right, title and interest 
in relation to the coal mine owned by which 
have vested in the Central Government or a 
Government company under this Act or for 
the appointment of a receiver in respect of the 
business of the company, shall lie in any court 
except with the consent of the Central Govern. 
ment. 


33. Delegation of powers. 

(1) The Central Government may, by 
notification, direct that all or any of the 
powers exercisable by it under thia Act may 
also be exercised by any person or persons as 
may be spesified in the noiification. 

(2) Whenever any delegation of power is 
made under sub-section (1), the person to 
whom such power has been delegated shall act 
under the direction, control and supervision of 
the Central Government. 


34. Power to make rules. 


(1) The Central Government may by notifi. 
cation. make rules to carry ouj the provisions 
of this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power such 
rules may provide for all or any of the follow. 
ing matters, namely : — 

(a) the manner in which the coal mine shall 
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‘he managed by a Government company or a 
‘Quatedian ; 

(b) the manner in which monies in any 
‘provident or other fund referred to in sec. 
tion 15 shall be dealt with ; 


(o) tha form and manner in which the state. 
-meng ef accounts referred to in section 19 
«shall ba prepared : 


{d) any other matter which is required to 
tba or may be prescribed. 


(3) Every rule made by tho Central Gov. 
tarmment under this Aot shall ba laid as soon 
as may be after it is made before each House 
of Parliament while it is in session for a total 
poricd of thirty days which may be comprised 
dn ono session Or in two or moze successiva 
gassiong and if before the expiry of the session 
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immediately following the session or succes. 
sive sessions aforesaid both Houses agree in 
making any modification in the rule or both 
Houses agree that the rule should not be made 
the rule shall thereafter have effect only in 
such modified form or be of no effect as the 
Gace may be, so however that any such modifi. 
cation or annulmenishall be without prejudice 
to the validity of anything previously done 
under that rule. 

35. Power to remove difficulties. 


If any difficulty arises in giving «ffect to 
the provisions of this Act, the Central Govern. 
ment may by order not inconsistent with the 
provisicns of this Act remove the difficulty : 

Provided that no such order shell be made 
after the expiry of a period of two years from 
the appointed day. 


THE SCHEDULE 


(See sections 8, 8 and 18) 














SI Wameofthemine Location of the mine Name and address of owners ofthe mine Amount 
No. : (in rupees) 
1 2 8 4 5 
ASSAM 
Jeypore Coalfield 
3. Bimalpore Post Office Sibsagar Bimalpore Collieries Limited, Post 4,000 
ai Office Sibsagar, 
“2, Dil ‘ . Post Office Banhat, Dilli Collieries ‘Association Limited, 4,000 
Sibsagar, Post Office Tinsukia, aoe I 
:3. Jeypore . . . Post Offiee Namrup Jeypore Collieries (Private) Limited, 75,000 
Post Office Namrup. 
Makum Coalfield. Lakhimz ur 
if. Baragolai . Post Office Baragolai Assam Railways and Trađing Company * 48,84 000 


-& Ledo . 


@. Namdang 


“7. Tipong . 


8. Koilajan 
<3. Seelvata 


10, Hutar . 
di, Jagaldaga 
A2. Rajharg 


. 


. 


. Post Offce Ledo 


. Post Office Hutar 


Limited. Margherita, 
Assam Railways and Trading Company 
Limited, Margherita, 


. Post Office Baragolai 
. Post Office Ledo 


Assam Railways and Trading Company 
Limited Margherita. 

Assam Railways and Trading Company 
Limited, Margherita, 


Mikir Coalfield 


Koilajan Collieries Limited, Post Office 
Dimapur, Naga Hills, 
Hira Padda Dipali Dutta, Shillong. 


Post Office Koilajan 


Post Office Diphu, 
Distriet Mikir Hills 


BIHAR 
Daltonganj Huter Coalfield, Palamau 
Sone Valley Portland Cement Company 


Colliery. Limited, Post Office Japla, Palamau, 
Post Office Latehar Shri 8. K. Dutta, 23/P/1A, Maniktola 
Palamanu, Main Road, Caleutta-54, 
. PostOffice Rajhara Ram Saran Das & Brothers. 18, Netaji 
Colliery. Subhas Road, Caleutta-1, 


Amount in. 
cluded in the 
amount spe. 
cified against 
S1, No, 4, 
4,000 


Amount in- 
eluded in the 
amount spe. 


cified neninek 
Sl, No. 


38,000 
4,000 


2,98,000 
4,000 
6,67,000 


<®[his amount includes the amount payable in respect of coal mines specified against Sl. Nos, 5 and 7. 
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iS Name of the mine Location of the mine Name and address of owners of the mine 
0, 
1 2 3 4 
East Bokaro Coalfield Hazaribagh 
13. East Bokaro. . Post Office Pichri. , East Bokaro Collieries Company (Private) 
: Limited, Post Office Pichri 
14, New Selected Dhori. Post Office Bermo Gopal: N. Singh Krishna N, Singh. Govind 
Singh, Shyam N. Singh Girdher 
x Singh. 
Nominated Owner : 
Shri Bhuneshwar Goswami, Post Office 
Bermo. Hazaribagh, 
15, Pure Dhori -, Post Office Tantri Pure Dhori Collieries Company, Post Office 
, r Tantri, Hazaribagh. 
16; Selected Kargali , Post Ofice Pichri Vay danji J. Dave, Post Office'Box 8, Jharia 
Hurrah Coalfield (Santhal Pargana) 
17, Hurrah Block 1A . Pulberia Post Office Ideal Mining Combine, Post Office 
Mahagama, Mahagama District Santhal Pargana. 
18. Hurrah Block IB . Post O:hce Mahagama Dwaraka Prasad Marwari, Post Office 
Mahagama, District Santhal Pargana, 
19, Bergo . . . Post Office Denro Khudiram Seal, Post Office Dhanro (Santhal 
. (Santhal Pargana). Pargana). 
20, Churi Jilwari . Post Office Godda Fulchand Ram, Post Office Godéa (Santhal 
Pargana). 
21, Lalmatia 2 . Post Office Mahagama Massrs. S. P. Coal Enterprices, Post Office 
Mahagama District Santhal Pargana. 
22, Paharpur =. Post Office Mahagama S. P. Coal Enterprices. Post Office Meha- 
, gama (Santhal Pargana). 
23, Paul’s Chilgo . Post Office Amrapara Paul Brothers, Post Office Jamtara (San- 
i (Santhal Pargana), thal Pargana). 
24, Simlong r . Post Office Dhamni H. N. Bhagar, Post Office Barhait (Santha? 
Pargana). 
Jainty Coalfields {Santhal Pargina) 
25, Bhawanipur . Post Office Chitra Sidheswari Prasad, N. Deo, Post Office ə 
i Chitra. 
26. Contral Saharpuri, Post Office Chitra M. N. Singh and S. S, Singh, Post Office 
Chitra (Santhal Pargana). 
27, Chatkam - . . Post Office Dhamni H. N. Bhagat, Post Office Barhait (Santhal 
À (Santhal Pargana), Pargana). 
28, Chitra Central . Post Office Chitra B. N. Mandal and Company, Post Office 
Chitra (Santhal Pargana). 
29, Hast Damagorah Post Office Kukraha R. N. Singh, Post Office Saroth. 
30, Gandharb . Shri Tibriwal, Post Office Deoghar. 
31. Girija Post Office Chitra Shri M. K. Singh, Post Office Chitra (Sane 
thal Pargana), 
82, Haripur Post Office Mahagama Ptrushottam Das, Post Office Mahagama 
(Santhal Pargana). 
388, Herinsingha (Coal Village and Pos; Office Biswanath Himathsingha, Village and 
Pit) Dumka (Santhal Post Office Dumka (Santhal Pargana), 
Pargana), k 
84, Jayanti Central . Shri O. P. Santhalia, 16, India Exchange 
Place, Calcutta-1. 
85, Jayanti Khas Shri Saligram Prasad Singh, Post Office 
Madhupur, 
36. Jilwari No, 7 - Shri Teaia Prasad Bhagat, Post Office 
Saraunri, 
37, Mondal’s Damgors Post Office Chitra C. C. Mondal, Post Office Dishergarh, 
Hast Sec. (Santhal Pargana). Burdwan, . 
88. Mondal’s Damgora Post Office Chitra A. K. Bhaduri, Post Office Chitra (Santhal 
West (Santhal Pargana), Pargana). 
89. North Saharjuri Shri A.P. Singh and others, Post Office 
Kukraha 
40. Patrika , . Post Office Chitra Sbr] N. K. Singh, Post Office Chitra (San- 
f thal Pargana)- 
41, Phulberia Shri M. P. Marwari, Post Office Mahajama. 
42. Saharjuri . Post Office Kukraha M. G. Mishra, Post Office Kukraha, 
43. Tarobad Bootbari . . Post Office T, K. Gram Sri Durga Jamjuri Coal Company (Private) 


eenmenaceagrome ane 





Limited, Post Office Barakar, District 
Burdwan, 


Amount 
(in rupees} 


5 


15,000 
4,80,000- 


29,200- 
1,738,690- 


3,000 
4,000 
4,000- 
4,000- 
18,000- 
7:000 
4,000 
4,000 


13,000- 
15,000 
4,000 
7,000- 
15,000 
4,000 
4,000 
4,000 


4,000- 


54,000 
4,000 
4,000 

15,009- 
4,000 
7,000- 
6,000- 
5,000 


17,006 
4,000 
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Sl. Name of the mine 
No. 


I 2 





44. Tulsi Dabor . 


45, Agarwal-Godhur 

46, Baramessia Sikari- 
chuck 

47, Baherabera Chuck . 

48. Barwabera 

49, Barora . 

50. Bastacolla 

51. Basudev ‘A’ 
(Narayan seam) 

52. Bera Colliery 

53. Bright Kusunda 


54, Bright Tasra 
55. Basudev ‘A’ 


56, Banerjee’s Dobary 
57, Central Ganeshpur 


58. Central Kendwadih 
59. Central Kessurgarh 
60. Central Baibardih . 


61. Central Sinidih . 
62. Central Golukdih . 


63. Central Dobary . 
64, Central Keshalpur , 
65. Central Godhur 

66. Central Jayramdih 
67, Central Tasra . 
68. Central Angarpathra 
69. Central Bansjora . 
70. Chandore 


71. Chandore 
72. Central Sulunga 


73. Central Chandore 
74, Damra Khas . 
75, Damra Pinalgoria , 
76, Diamond Phulari- 
tand 
77. Dhansar E 
‘78, Dhansar, NBH 
79. Bast Benedih 


80, East Dharmaband 
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Location of the mine 
3 


Post Office Chitra 


Name and address of owners of the mine 








4 


Nalini Kumar Singh, Post Office Chitra 
(Santhal Pargana), 


Tharia Coalfield 


Post Office Kusunda 
Post Office Tundoo 
Post Office Tundoo 
Post Office Nawagarh 
Post Office Nawagarh 
Post Office Dhansar 
Post Office Khas 
Jinagora, 
Post Omice Jharia 
Post Office Dhansar 
Post Office Sindri 
Post Office Khas Jeena- 
gora. 
Post Office Jharia 
Post Office Nawagarh 
Post Office Nawagarh 
Post Office Nawagarh 
Post Office Katrasgarh 


Post Office Tundoo 
Post Office Jharia 


Post Office Jharia 
Post Office Katrasgarh 
Post Qffice Kusunda 


-Post Office Nawagarh 


Post Office Sindri 
Post Office Sijua 

Post Offiee Sijua 

Post Office Katrasgarh 


Post Office Sijua 
Post Office Khas Jeena- 


gora, 

Post Office Nawagarh 
Post Office Nawagarh 
Post Office Kharkharee 
Post Office Dhansar 
Post Office Dhansar 
Post Office Nawagarh 
Post Office Nawagarh 


Agarwalla Godhur Coal Company, Post 
Office Kusunda., Dhanbad. 

Thakur Rama Avtar Singh, Post Offica 
Tundoo Dhanbad. G 

Thakur Gupteswar Prasad Singh, Post 
Offce Tundoo, Dhanbad. 

B. Trigunai and Brothers, Post Office 
Nawagarh, Dhanbad. 

Barora Ccal Concern Post Office Nawagarh, 
Dhanbad. 

Bastacolla Coal Company Limited, Post 
Office Dhansar, Dhanbad. 

A.B Jugdutt and Company, Jharia. 


Bera Colliery Company. Post Office Jharia. 
Bright Kusunda Colliery Company, Post 
Office Dhansar, Dhanbad, 


Seth Jharumal, Post Office Sindri. Dhanbad, 


R. B. Jugdutt and Company, Jharia. 


S. B. Banerjee and Sons, Post Office Sharia, 

Shyamlal Sunda and Company, Post Office 
Nawagerh, Dhanbad. 

Narsing Harji, Post Office Nawagarh, 
Dhanbad, 

Bhairobux Agarwalla, Post Office Nawa- 
garh, Dhanbad. 

K. K. Chandra & Brothers, Post Office 
Katrasgarh, 

Srimati Manjula Devi, Post Office Tundoc, 

Srimati Jyotsna Devi, “Nilachal,’’ Post 
Office Sitarampur, Burdwan. 

Srimati Jayanti Devi, Post Office Jharia, 
Dhanbad. 

Moolji N. Cholia, Post Office Katrasgarh, 
Dhanbad. 

Central Godhur Colliery Company, Post 
Office Kusunda, Dhanbad. 

Paul Brothers, Post Office Nawagarh, 
Dhanbad, 

Central Tasra Coal Company Limited. 
Post Office Jharia, Dhanbad, 

Central Angarpathra Colliery Company, 
Post Office Sijua, Dhanbad, 

Khas Sijua Coal Company (Private) 
Limited, Post Office Jharia Dhanbad. 
R.N. Singh and Others, Post Office Katras- 

garh. 
D. P. Agarwalla, Jharia, Dhanbad. 
Purushottampur Colliery Company (Pri- 


vate) Limited, Post Office Jharia- Dhanbad. 


Srimati Jyotsna Devi, Post Office Jharia. 
Dhanbad. 

Sheikh Brothers and Company. Post Office 
Nawagarh, Dhanbad 

Lala Mohinder Paul, Post O fice Nawagarh, 
Dhanbad. 

Shyama Coal Company, Post Office Khar- 
kharee. 

Pure Dhansar Coal Company, Post Office 
Dhansar Dhanbad. 

Dhansar Coal Company (Private) Limited, 
Post Office Dhansar, Dhanbad. . 

East Bengal Coal Concern (Private) Limi- 
ted, Post Office Nawagarh, Dhanbad. 

East Dharmaband Colliery Company, Post 
Office Nawagarh, Dhanbad, 
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Amount 
(in rupees) 


5 


19,000: 


95,000: 
49,000. 
45,000: 
73,000: 
4,26,000: 
283,32,000- 
9,000 


12,28,000- 
4,000: 


18,000- 
17,000 


4,000: 
41,000. 


2,88,000- 
80,000- 
76,000- 


4,000. 
44,000 


42,000 
1,01,000- 
42,000: 
49,000- 
52,000: 
99,000. 
1,13,000- 
67,000- 


16,000 
4,98,000: 


4,000 
56,000- 
35,000: 
63,000 

3,18,000- 

2,84,000- 

1,09,000 
22,000 


TE IMA 
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$l. 
No. 


1 


Name of the mine 





Coal Mines (Nationalisation) Act, 1973 





Location of the mine 


Name and address of owners of the mine 


A.I. R. 


Amount 
(in rupees) 





3 


4 


5 





81. East Khas Baihardih 
82, 
83, 
84, 
85. 
86. 
87, 
88. 
89. 
90. 
‘91, 
92. 
93. 
94, 
195. 
‘96. 

97. 
98, 

99. 

00. 
101. 
02, 

103. 
04, 
105. 
106. 

107. 
108, 
109, 


A13, 
114, 
Alb. 


East Mandra . 
East Bastacolla 
East Busseriya 
East Sinidih 
East Kujama 
East Keshalpur 
-East Kendwadih 

East Lohabati 
East Tetulmari 
East Murulidih 
East Godhur 


Golden Jeenagora . 


Ghutway ; 
Golden Sinidih 
Ideal Keshalpur 
Jogidih ` 
Joyramdih 


Kendwadih (Mon- 


dal), . 
Khas Muraidih 
Khas Sinidih 
Khedo Valley 
Khas Bansjora 


Khas Bahiardib 


Katras New . 


Kuya and Khas 


Kuya. 


Khas Katrasgarh . 


Khas Godhur 
Khas Kusunda 


. Karmatand . 


. Khas Matigora 


. Khas Joyramdih . 


Kalisthan Angar- 


pathra, 
Khas Sijua 


Khas Kandra 


Post Office Tundoo 
Post Office Nawagarh 
Post Office Dhansar 
Post Office Kusunda 
Post Office Tundcs 
Post Office Sharia 
Post Office Katrasgarh 
Post Office Dhausar 
Post Office Ramnagar- 
garh. . 
Post Office Sijus 
Post Office Mohuda 
Post Office Kusunda 
Post Office Khas Jeena- 
gora. 
Post Office Karmatand 
Post Offce Tundoo 
Post Office Katrasgarh 
Post Office LTundoo 
Post Office Nudkhurkee 
Post Office Nawagarh 
Post Office Tundoo 
Post Office Nawagarh 
Post Office Nawagarh 
Post Office Bansjora 
Post Office Tundoo 
Post Office Katrasgarh 
Post Office Sharia 
Post Office Katrasgarh 
Post Office Kusunda 
Post Office Kusunda 
Post Office’ Karmatand 
Post Office Nawagarh 
Post Office Nudkhurkee 
Post Office Katrasgarh 
Post Office Sijua 
Post Office Sindri 


East Khas Baihardih Coal Company, Post 
Office Tundoo, 

Bharat Coal Company, Post Office Nawa- 
garh, Dhanbad. 

East Bastacolla, Colliery Company, Post 
Office Jharia, Dhanbad. 

East Busseriya Colliery Company (Private) 
Limited Shanti Bhawan, Dhanbad. 

P. Chanchani and Company (Private) 
Limited, Post Office Tundoo, 

East Kujama Colliery Company, Post 
‘Office Sijua, Dhanbad. 

Shri Baijnath Chowdhury and others, 
Post Office Katrasgarh, Dhanbad, 

Eest Kendwadih Coal Company Limited, 
Kusunda. 
Esst Murulidih Coal Company (Private) 
Limited, Post Office Jharia, Dhanbad. 
Eest Totulmari Colliery Company Limit- 
ed, Sijua. 

P. K. Lalla, Post Office Kharkharee, Dis- 
trict Dhanbad. 

Eest Godhur Colliery Company (Private) 
Limited, Post Office Dhanbad. 

Salunga Collieries (Private) Limited, Post 
Office Dhanbad. 

Ghutway Colliery Company, Dugda; Dis- 
trict Hazaribagh. 

Hit Narayan Singh, Post Office Tundoo, 
Dhanbad. 

Ideal Keshalpur Colliery Company, Post 
Office Katrasgarh. 

P. K. Lalla and Brothers, Post Office 
Tundoo, Dhanbad. 

Joyramdih Coal Company, Post Office 
Nudkhurkee, Dhanbad. 

B. N. Mondal and Company, Post Office 
Nawagarh, Dhanbad. 

U. N. Lala, Post Office Tundoo, Dhanbad. 

Gyan Chand Sunda and Company, Jharia. 

Jiwanlal Sunda, Jora Phatak, Dhanbad. 

Kaas Bansjora Colliery Company, Post 
Office Bansjora, Dhanbad. 

Khas Bahlardih Coal Company, Post 
Office Tundoo, | 

Shrimati Kashibal, Post Office Katras- 
garh. 

Kuya Colliery Company (Private) Limit- 
ed, Post Office Jharia, Dhanbad. 

Mustafi and Company, Post Office Katras- 
bazar Dhanbad. 

Khas Godhur Ccal Company, Post Office 
Kusunda, 
Khas Kusunda Coal Company (Private) 
Limited 40, Strand Road, Calcutta-1. 
Sri Ram Coal Company, Post Office Kar- 
matand, . i 

Kaas Joyramdih Colliery Company, Post 
Office Nawagarh Dhanbad. 

Kaas Matigora Colliery Company, Post 
Office Nudkhurkee, Dhanbad. 

Kalisthan Angarpathra Coal Company, 
Post Office Katrasgarh, Dhanbad. 
Kaas Sijua Coal Company (Private) 
Limited, Post Office Jharia, Dhanbad. 
Nesib Singh, Constituted Attorney 
(Owner — Sukla, Chandra Praya Debi 

and Sons, Post Office Sindri). 





1,00,000 
55,000 
1,32,000 
10,08,000 
60,000 
43,000 
40,000 
43,000 
1,48,000 
4,000 
4,000 
4,000 
7,64 000 
4,000 
9,000 
39,000 
68,000 
*2,42,000 
55,000 
4,000 
75,000 
60,000 
1,70 000 
33 000 
96,000, 
4,338,000 
20,000 
48,000 
3,25,000 
1,638,000 
$1,12000 
4,000 
43,000 
5,42,000 
4,000 


*This amount includes the amount payeble in respect of coal mines specified against Sl, Nos. 156 and 210. 
}This amount includes the amount payable in respect of coal mine specified against Sl. No. 148. 





Sl. Name of the mine 


1 2 


1168.. Khas Pandedih 
417, Keshalpur 

418, Liberty 
119. Laxmi Salenpur 


Mandra 
Barora, 


Model Muraidih 


120, 
121, 
Manaitand 


Majhlitand . 
Model Joyr amdih | 


4122, 


123, 
a24. 


425, 
126, 
427, New Kendwadih 
428, New Muraidih 
4129, 
Muraidih. 
430, 
431, 
482, 
433, Nichitpur . 
484, North Sinidih 
435, New Golakdih 
136, North Golukdih 
437, Narayanpur .. 
4838, 
-139, 


-140. 
141, 


North Tentuliya 
North Dobari 


142, : 
Ghanuadih. 
-148, New Katras 


1144. New Salanpur 


-145, North Keshalpur . 


-146, North Godhur 
147, North Loyabad 


1448. North Kessurgarh Post Office Nudkhurkee 


South 


Model Angarpathra 
Modern Sudamdih 


North & Khas 


North Baramossia 


North Tandoo Khas 
North Bhuggatdih 


North Akashkinari 
North Dharmaband 


North & West 


Coal Mines (Nationalisation) Act, 1973 


Location of the mine 


3 


Post Office Sijua 

Post Office Katrasgarh 
Post Office Jharia 
Post Office Katrasgarh 
Post Office Katrasgarh 


Post Office Nawagarh 
Post Office Dhanbad 


Post Office Tundoo 
Post Office Nawagarh 


Post Office Sijua 

Post Office Pathardih 
Post Office Nawagarh 
Post Office Kharkharee 
Post Office Nawagarh 


Post Office Tundoo 


Post Office Katrasgarh 
Post Office Dhansar 


Post Office Bansjora 
Fost Office Tundoo 
Post Office Govindpur 
Post Office Baliapur 
Post Office Katrasgarh 
Post Office Katrasgarh 
Post Office Katrasgarh 


Post Office Katrasgarh 
Post Office Jharia 


Post Office Jharia 

Post Office Katrasgarh 
Post Office Katrasgarh 
Post Office Katrasgarh 


Post Offices Kusunda 


Post Office Bansjora 
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Name and address of owners of the mine 


Amount 
{in rupees} 





4 


+ 


The Khas Pandedih Colliery Company, 
Post Office Sijua, Dhanbad. 

Seo Shankar Bole, Post Office Jharia, 
Dhanbad. 

Agarwal Mining Company (Private) 
Limited, Post Office Jharia, Dhanbad. 

L. B. Singh and Company, Post Office 
Katrasgarh, Dhanbad. 
Bijoy Narain Singh and Jagdeo Prasad 
Singh, Post Office Katrasgarh, Dhanbad. 
R. K. Pande, Post Office Nawagarh, Dhan- 
bad. 

Manaitand Colliery Company, Post Office 
Dhansar, Dhanbad. 

Sri Pritish Lalla, Post Office Tundoo, 

Paul Brothers, Post Office Nawagarh, 
Dhanbad. 

B. L. Agarwalla, Post Office Govindpur, 
Dhanbad. 

Modern Sudamdih Colliery Company, Post 
Office Pathardih, Dhanbad. 

K. P. Lall & Sons Post Offica Nawagarh, 
Dhanbad. 

Messers. Kamalendu & Subhendu Banerjee, 
420, Shyampukur Street Calcutta, 

Kaluram Heliwal, Post Ottice Nawagarh, 
Dhanbad. 


North Baramossia Coal Company; Post 
Office Dhansar, Dhanbad. 
R. L. Aggarwala, Post Office Katrasgarh. 


Srimati Narmada Bala Gupta, Sri Dina 
Nath Agarwal and Bansdo Prasad Agar- 
wala, Post Office Jharia Dhanbad. 

Nichitpur Coal Company (Private) Limit- 
ed, 7 Manoharpukar Road Caleutta.26, 

Sankarlall. Kejarilall, Post Office Sharia, 
Dhanbad. 

Biswanath Agarwalla, Post Office Govind. 
‘pur, Dhanbad. 

Kishanlall Ranjelall, Post Office Baliapur, 
Dhanbad. 

Srimati Naraini Devi, Post Office Katras- 
garh. 

Khimji Dossa and Company, Post Office 
Katrasgarh, Dhanbad. 

Kunverji Kalyanji, Post Office Katras- 
garh, Dhanbad. 

Debram Ramji. Post Office Katrasgarb, 


Sahana Coal Company, Post Office Jharia, 
Dhanbad. 

North & West Ghanuadih Colliery Com- 
pany, Post Office Jharia, Dhanbad, 


New Katras Coal Company, Post Office 
Katrasgarh, Dhanbad. 

Madhu Lachman & Sons, Post Office Kat. 
rasgarh, 

North Keshalpur Colliery Company (Pri- 
vate) Limited, Post Office Katrasgarh, 
Dhanbad. 

North Godhur Colliery Company, Post 
Office Kusunda, Dhanbad. 

North Loyabad Coal Company, Post 
Office Bansjora, Dhanbad, 

Nandalall Shaha & others, Post Office 
Nawagarh, 


5 


4,000 
4,000 
1,18,000 
4,000 
35,000 
6,000 
1,11,000 


51,000 
4,000 


1,10,000 
4,000 
49,000 
4,000 
4,000 


60,000 
4,000 
1,29,000 
3,038,000 
1,65,000 
14,000 
1,41,000 
1,38,000 ` 
2,17,000 
44,000 


3,26,000 
1,44,000 


6,64,000 
41,000 
6,000 
12,35,000 


4,000 
8,89,000 


Amount in. 
eluded in 
the amount 
specified 
against Sl. 
No, 111. 
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Sl. Name of the mine 


No, 

1 2 
149. Nudkhurkee . 
150. National Tasra 


151. New Angarpathra . 


152. New Pandedih 


153. North & North Hast 


Angarpathra 


154, North Tetulmari 


155. New Busserya 
156. New Joyramdih 


157, North Gondudih 
158, New Aukland Col- 


liery 
159, New Dobary 


160, New Phularitand . 


161, New Kunji 
162. New Tasra 


163. Pure Barora 
164, Pure Benedih 


165. Pure Dharmaband 
166, Pure Ganeshpur 


167, Pure Nichitpur 
168, Pure Sinidih 


169. Pure Suderaidih 


170, Pure Selected 
Golakdih 


171. Pure Bhuggatdih 


172. Pure Salanpur 
173. Pinalgoria 


174. Pure Damoda 


175. Pure Joyramdih 
176. Pure Selected Bans- 


jora +, 
177. Pare Selected 
Tetulmari 


178. Pure Golakdih 
179. Pathergoria 

180. Pure Bansjora 
181, Pure Chandore 


182, Ramgarh Jharia 








Coal Mines (Nationaligation) Act, 1973 


Location of the mins 


3 


— 


Name and address cf owners of the mins 


4 





Post Office Nudkhurkee M. B. Roy and Brothers, Post Office Nué- 


Post Office Sindri 


Post Office Katrasgarh 


Post Office Sijua 


Post Office Katrasgarh 


Post Office Sijua 
Post Office Bansjora 


Post Office Nudkhurkee 


Post Office Kusunds 


Post Office Nuikhurkee 


Post Office Jharia 


Post Office Nawagarh 


Post Oce Mohuda 
Post Office Sindri 


Post Office Nawagarh 
Post Office Nawagarh 


Post Office Kacrasgarh 
Post Office Nawagarh 


Post Office Bansjora 
Post Office Tuadoo 
Post Office Tundoo 
Post Office Jharia 
Post Office Jharia 


Post Office Katrasgarh 
Post Office Nawagarh 


Post Office Nudkhurkee 
Post Office Nudkhurkee 


Post Office Si7ua 
Post Office Sijua 


Post Office Jharia 


Post Office Mohuda 
Post Office Sijua 


Post Office Karmatand 


khurkee 

Kailasram Khanna, Post Office 
Dhanbad. 

New Angarpathra Cclliery Company, Post 
Office Katrasgarh 

New Pandedih Colliery Company, Post 
Office Sharia 

North Angarpathra Coal Company, 
Office Katrasgarh. Dhanbad. 


North Tetulmari Colliery Company, Post 
Office Sijua, Dhanbad. 

New Busserya Coal Company, Post Office 
Sijus.: Dhanbad. 

Ajit Kumar Chanda, Post Office Nudkhurkee. 


Sindri. 


Post 


North Gondudih Colliery Company, 
Office Kusunda, 

Sri Sankar Sen, Post Office Nudkhurkee, 
Dhanbad. 

New Dobary Coal Company, 
Jharia, Daunbad. 

New Phularitand Colliery Company, Post 
Nawagarh, Dhanbad. 

Mrs, B. Kaul, Tower House, Dhanbad, 

New Tasra Coal Company. Post Office 
Sharia, Dhanbad, 

N. Sahai, Post Office Nawagarh, Dhanbad. 


Doaba Coal Company (Private) Limited. 
Sunda House, Joraphatak Road, Dhanbad. 

B. N. Jagdeo Prasad Singh Post Office 
Katrasgarh, Dhanbad, 

Pure Ganeshpur Colliery Company, 
Office Jharia, Dhanbad. 

Pure Nichitpur Colliery Company, Post 
Office Bansjora, Dhanbad. 

Thakur Ram Avtar Singh, Post Cffice 
Tundoo, Dhanbad. 

Thakur G. P. Singh, Post Office Tundoo, 
Dhanbad. 

Pure Selected Golakdih Colliery Company, 
Post Office Jharia, Dhanbad. 

Pure Bhuggatdih Colliery, Company, Post 
Office Jharia, Dhanbad, 

G. V. Modi (Receiver) Post OTice Jharia. 

East Kessurgarh Colliery Company, Post 
Of€ce Nawagarh. 

Pandit Ram Bhaiu Upadhya and Company, 
Post Office Budkkurkee, 

Pure Joyramdih Colliery Company, 
Office Nudkhurkee, Dhanbad. 

H. C. Bhutani, Post Office Sijua, Dhanbad. 


Post 


Post Cffice 


Post 


Post 


Pure Selected Tetulmari Colliery Company 
Limited, Post Office Sijua, Dhanbad. 


Pure Golakdih Coal Company, Post Office 
Jharia, Dhanbad. 

Bharat Mining Corporation, 9, Old Court 
House Street, Calcutta, 

Madanlal Baswatia, Post Office 
Dhanbad. 

The West Chandore Colliery Company, Post 
Office Jharia, Dhanbad. 

Ramgarh Jharia Colliery Company, Post 
Office Karmatand, Dhanbad. 


TJharia, 


a 


A. UR. 


Amount 


(in rupees 





d 





3,57000 
121,08,000 
10,000 
72,000- 
8,89,000- 
11,000 
Amount in- 
cluded ie 
the amount. 
specified 
against Sl. 
No. 98. 
4.000: 
4,000 
4.000 


4,000 
4,000 


1,60,000- 
11,000 


17,000 
1,14,000 
58,000 
4,000 
830,000 
$3,000 
1,05,000 


44,000 
26,000: 


2,10,000 
1,24,006 
4,56,000 
45,000 
80,000- 
4,000 
4,000: 
4,000 
1,64,000 





Coal Mines (Nationslisation) Act, 1973 





Name of the mine 


Location of the mine 


1 2 


3 


Nama and address of owner of the mine 





4 





"183. Royal Tisra 


184, Real Sudamdih 
185. Selected Mandra 


186, Selected Muraidih 
187, South Barora 

188, Selected Govindpur 
189. Selected Keshalpur 
390. Selected Godhur . 
191. Sri Godhur 

192, South Loyakad 
193. Selected Sudamdih 
194, Selected Jogta 

195. South Muraidih 


496. Sudreadih . 
197, Selected Ghanuadih 


198. Selected Joyrampur 
199, South Jamdiha 
200. Sree Jagannath . 
201. Upper Mandra 


202, Upper Jeenegora . 
‘203, Upper Jharia 


204. Victory f : 
205, West Phularitand 
206, West Jogidih 
207. West Katras 


208. West Koiludih . 


209, West Ramkanali 
210, West Joyramdih 


211. West Angarpathra 


212, West Chandore 
218, 


214, 


West Mudidih . 


West & Sowaria 
Salanpur. 

West Bhurangya . 
West Gobindpur 


215. 
216. 


217. 


West Keshalpur 


Post Office Jharia 


Post Office Pathardih 
Post Office Nawagarh 


Post Office Nawagarh 
Post Office Nawagarh 
Post Office Katrasgarh 
Post Office Katrasgarh 
Post Office Kusunda 
Post Office Kusunda 
Post Office Bansjora 
Post Office Sindri In- 
stitute . 
Post Citice Jharia 
Post Office Katrasgarh 


Post Office Nudkhurkee 
Post Offies Jharia 


Post Office Jharia 

Post Office Nudkhurkee 
Post Office Tundoo 
Post Office Nawagarh 


Post Office Jeenagora 
Post Office Jharia 


Post Office Dhansar 
Post Office Nawagarh 
Post Office Katrasgarh 
Post Office Katrasgarh 
Post Office Katrasgarh 
Post Office Katrasgarh 
Post Office Nudkhurkee 


Post Office Katrasgarh 
Post Office Sijua 
Post Office Sijua 
Post Office Katrasgarh 


Post Office Mohuda 
Post Office Katrasgarh 


Post Office Katrasgarh 





Royal Tisra Colliery Company, Post Office 
Jharia, Dhanbad. 

Madhab Sinha, Post Office Pathardih, 

Selected Mandra Colliery Company, 
Office Nawagarh. 

Selected Muraidih Colliery Company, Jiwan 
Sadan, Dhanbad. 
D, P. Lall and Sons, Post Office Nawagarh, 
Dhanbad. . 
Selected Govindpur Coal Concern, Post Office 
Katrasgarh, Dhanbad. 

Selected Keshalpur Colliery Company, Post 
Office Katrasgarh, Dhanbad. 

Selected Godhur Coal Company, Post Office 
EKusunda; Dhanbad. 

Katasaria, Coal Company (Private) Limi- 
ted, Post Office Jharia, Dhanbad, 

South Loyabad Coal Company, Post Office 
Bansjora, Dhanbad. 

Selected Sudamdih Colliery Limited, 
Office Sindri Institute, Dhanbad. 
Selected Jogta Coal Company (Private) 

Limited, Post Office Jharia, Dhanbad. 
South Muraidih Colliery Company, Post 
Office Katrasgarh, Dhanbad, 
Sunda Shamlal,:Post Office Nawagarh,. 
Selected Ghanuadih Colliery Company, Post 
Onice Jharia, Dhanbad. 
Selected Joyrampur Colliery Company 
Ananda Bhawan, Post Office Jharia. 
Natwarlal Shamaldas and Company, Posi 
Office Nudkhurkee, 
North Baramessia Colliery Company Limi- 
ted, Ashok Bagan, Post Office Dhanbad. 
Upper Mandra Colliery Company, Post 
Office Nawagarh, Dhanbad. 

G. S. Atwal 248, Sector 90, Chandigarh. 

Upper Sharia Colliery Company, Post Office 
Jharia, Dhanbad. 

United Mining Company Limited, 
Office Sharia, Dhanbad. 

West Phularitand Colliery Company, Post 
Office Jharia, Dhanbad. 


Post 


Post 


Post 


. Bihar National Coal Company, Post Office 


Katrasgarh. 
N. K. Bose and Brothers, West Katras 
Colliery, Post Office Katrasgarh. 
West Koiludih Colliery Company, 
Office Katrasgarh. 

West Ramkanall Colliery Company; Post 
Office Katrasgarh, District Dhanbad. 

A. K. Chandra, Post Office Nudkhurkee, 
Dhanbad. 


Post 


West Angarpathra Colliery Company Limi- 
ted, Post Olfice Katrasgarh, Dhanbad. 

West Chandore Colliery Company, 
Office Sharia, Dhanbad. | 

Waliram Taneja Mines (Private) Limited: 
Post Office Sijua, Dhanbad. 

M.P. and D.D. Agarwalla, Dhanbad Bazar, 
Dhanbad. 

P. K. Lalla, Post Office Kharkharee, 

West Gobindpur Coal Company; 
Office Katrasgarh, Dhanbad. 

West Keshalpur Colliery Company, Post 
Office Katrasgarh, Dhanbad. 


Post 


Post 
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Amount 


(in rupees} 


5 


50,000 


4,000 
18,000 


22,000 
2,97,000 
- 42,000 
4,000 
91,000 
35,000 
21,000 
41,000 
4,000 
6,000 


4,000 
4,000 


4,000 
4,000 
4,000 
92,000 


4,000 
4,000 


9,517,000 
55,000 
39,000 

1,22,000 

1,08,000 

13,82,000 
Amount in- 
cluded in 
the amount 
specified 
against SL 
No. 98. 

130,000 
85,000 

14,839,000 

55,000 


4,000 
4,000 


4,000 
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Sl. Name of the mine 
No, 


Coal Mines (Nationalisation) Act, 1973 





Location of the mine 


Name and address of owners of the mine 





1 2 


218. West Maheshpur , 
219, West Salanpur . 


. Badjna . 

. Basumata . 

. Bhogkat š 

. Chapapur E . 
. Central Shampur . 
. Central Laikdih 

. Chattabar =. 


. Dahibari 
, East Badjna , 


. Hast Kapasara 
East Kumardhubi . 


. Hast Rajpura . 
. Hast Shampur . 


. Edgarcoor (Durga- 
mata) . 
A Edgarcoor 


. East Palasia . 


Edagarcoor (Agar- 
walla) 
. Jumdohi 
mata . 
. Jamburya (Selected 
Jamburya). 
. Kalimata 
. Kapasara . 


Basanti- 


. Khas Kalimati 
. Khas Nirsha . z 
. Khoodia . : 


. Khas Badjna . 


245, Khas Brindabanpur 
246, Khas Edgarcoor) . 
247, Kooardih . 

248. Lower Badjna ` 
249. Lower Begunia 

250. Merah . 3 . 
251. Nayadanga . . 


cee a ee E E ASE, 


3 


Post Offce Tundoo 
Post Office Katrasgarh 


Bihar—Raniganj 


Post Office Nirshachati 
Post Office Nirshachati 
Post Office Mugma 
Post Office Nirshachati 
Post Office Nirshachati 
Post Office Mugma 


Post Office Mugma 
Post Office Nirshachati 


Post Office Mugma, 
Post Office Chirkunda 


Post Office Mugma 
Post Office Kumardhubi 


Post Office Chirkunda 
Post Office Kumardhubi 
Post Office Mugma 
Post Office Nirshachati 
Post Office Mugma 
Post Office Nirshachati 


Post Office Mugma 
Post Office Mugma 


Post Office Kumardhubi 
Post Office Nirshachati 
Post Office Nirshachati 


Post Office Nirshachati 


Post Office Mugma 

Post Office Kumardhubi 
Post Office Barakar 
Post Office Nirshachati 
Post Office Mugma: 
Post Office Chirkunda 
Post Office Nirshachati 


4 


Sri Agarwalla Coal Company, Post Office 
Tundoo, Dhanbad. 

Ganga Bishan Mohandra, Post Office 
Jharia, Dhanbad. 


(Mugma Coalfield) 


Oriental Coal Company Limited, 25, 
Brabourne Road, Calcutta, 

E. N. Chandra and Brothers, Post Office 
Nirshachati Dhanbad. 

Banga Laxmi Coal Company, Post Office 
Mugma, Dhanbad, 

B. N. Dutta and others, Post Office 
Nirshchati, Dhanbad. 

A. K. Chandra and others, Post Office 
Nirshachati, Dhanbad, 

Central Laikdih Colliery Company, Post 
Office Mugma, Dhanbad. 

Messrs. New Chattabar Coal Company 
Limited, Post Office Chirkunda, Dis. 
trict Dhanbad. 


Dahibari Coal Company, Post Office Mugma. 


S. N, Chanda and Brothers, Post Otice 
Nirshachati. 

Banga Laxmi Coal Company, Post Office 
Mugma, Dhanbad. 

Sri Laxmi Narain Trust, Post Office 
Jharia, Dhanbad. 

Rajpura Coal Company, Post Office Mugma, 

Oriental Coal Company, Pest Oifice 
Kumardhubi, Dhanbad. 

Durgamata Coal Company, Post Office 
Chirkunda, 

Srimati Sankarben Patel, Post Office 
Kumardhubi, Dhanbad. 

Shri K. K. Goswami, Post Office Mugma, 
Dhanbad. 

B. R. Agarwalla and Company, Post Office 
Kumardhubi, Dhanbad. 
Jamdohi Coal Company, Post Office 

Mugma, Dhanbad. 

Eest “Indian Coal Company Limited, 
4, Clive Row, Calcutta, 

G.L, Dubey, Post Office Mugma, Dhanbad. 

Bibar Coal Syndicate (Private) Limited, 
Post Office Mugma, Dhanbad. 

Khas Kalimati Coal Company, Post 
Office Kumardhubi, Dhanbad. 

Mchatta Brothers, 19, British 
Street, Calcutta-1. 

Khoodia Coal Company, Post Office 
Nirshachati, Receiver. Onkarmal Agar- 
walla, Post Office Barakar, Burdwan, 

Western Bengal Coalfields Limited, 
Administrative Office, Post Office 
Moria Colliery, Burdwan. 

Bal Krishna Coal Company, Post Office 
Barakar, 

B. N. Mondal and L., L. Agarwalla, Post 
Office Kumardhubi, Dhanbad. i 
Banerjee and Company, Post Office 

Barakar, 

Associated Laikdih Colliery Limited, 18, 
Netaji Subhas Road, Calcutta. 

Associated Laikdih Colliery Limited, 18, 
Netaji Subhas Road, Calcutta. 

Raghunath Agarwalla, Post Office Chir- 
Eunda, 

K. G. Saiji_& Sons, Post Office Searsole 
Rajbari, Burdwan, 


Indian 


A. L R. 


Amount 
(in rupees} 





28,59,02% 
4,000: 
5,000 

25,000" 
-o 28,000» 
3 * 4,000: 
: "18,000: 
* 7,50,1C0 
1,09,000 
:37,000° 
715,000: 


10,400 
16,000» 


5,20% 
14,400- 
32,800 
31,000: 

4,43,800- 
1,24,000- 


1,24,300+ 
65,300. 


1,00,000- 
2,738,000 
2,18,000» 


11,12,00% 


7,000: 
4,000 
1,29,000- 
7,52,000- 
4,000- 
1,28,000- 
1,02,000s 
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Sl. Nameofthe mine Location of the mine Name and address of owners of the mine _Amount 








No. (in rupees) 
1 2 3 4 5 
> 7 f 
252. Nirsha Khas , . Post Office Nirshachati Nirshe Khas Colliery (Private) Limited, 1,387,800 


: Post Office Searsole Rajbari, Burdwan. 
253. North Badjna . Post Office Nirshachati North Badjna Coal Company (Private) ¥8,27,000: 
Limited, Post Office Ranaghat, Nadia. 


254, North Laikdih . Post Office Nirshachati North Laikdih Coal Company, 22, Strand 2,17,000: 
Road, Calcutta, 

255. Oriental Š . Post Office Kumardhubi Oriental Coal Company, Post Office 41,000: 
Kumardhbubi, 

256. Pure Laikdih . Post Office Nirshachatl Pure Laikdih Colliery (Private) Limited, 2,18,400 

- 26A, Fern Road, Caleutta-19. 

257. PureMandman . Post Office Mugma East Indian Coal Company Limited 4, 1,46,000: 
Clive Row, Calcutta. 

258. Pure Rajpura . Post Office Kumardhubi Shrimati Sankarben Patel, Post Office 79,000: 

: Kumardhubi, Dhanbad. 

259. Pure Shampur . Post Office Nirshachati D, ae ee Post Office Nirsha- 8,04,000- 
chati 

260. Palasia . k . Post Office Mugma K. K. Goswami, Post Office Mugma, 73,000 

261. Pure Hariajan . Post Office Nirshachati East Indian Coal Company Limited 4, 78,000 
Clive Row; Calcutta, . 

262. Pure Singhpur . Post Office Nirshachati Satya Pal Kapoor, Kapoor Niwas, Dhan- 1,68,000: 
bad. 

263, Rajpura 3 . Post Office Mugma K. K. a Company, Barakar (West 87,000 
Bengal). 

264. Reliance . . Post Office Kumardhubi Reliance Coal Company, Post Office 1,380,000: 
Kumardhubi, Dhanbad. . 

265. Ramkrishna . . Post Office Chirkunda P. N. Mukherjee, Post Office Chirkunda, 83,600: 

266. Raj Š ‘ . Post Office Kumardhubi D.N. Sen, Post Office Mugma, Dhanbad. 10,000- 

267. Satyanarayan . Post Office Kumardhubi Rurmal Agarwal, Post Office Satya. 55,700: 
narayan Colliery, Kumardhubi. 

268. Shampur ; . Post Office Nirshachati Khas Shampur Coal Company, Post Office 2,51,000° 
Nirshachati, Dhanbad. 

269, Shampur è . Post Office Nirshachati The Kamala Coal Company, Post Office 17,400: 
Nirshachati, Dhanbad. , 

270. South Marma . Post Offie Mugma Galerie) sneatiatle Post Office Jharia, 29,800: 
Yhanbad. . 

271. Shri Durgamata . Post Office Mugma er oe & others, Post Office Chir- 81,700. 
kunda. 

272. Shri Gopinathpur . Post Office Nirshachati Srimati Mahamaya Devi, Post Office 823,400 
Nirshachati, Dhanbad. 

278. Shri Lakhmimata. Post Office Chirkunda J.K. Garai & Company, Post Office 1,55,000, 
Mugma, Dhanbad, 

274, Sudarshan Sham- Post Office Nirshachati K.L. Bhambri & Company, Post Office 1,07,800: 

pur. . Nirshachati, Dhanbad. 

275. Shri Raghunathjl . . Post Office Chirkunda Shri Raghunathji Coal Company, Post 90,600: 
Office Chirkunda. 

276. Selected Fatka  , Post Office Nirshachati Shri Krishna Colliery Company (Private), 1,138,000: 
Limited, Post Office Kumardhubi, 

: Dhanbad. i 

277, South Badjna . Post Office Nirshachati South Badjna, Coal Company, Post Office Amount in. 

Nirshachati, Dhanbad. cluded in the- 


amount specja- 
fied against 


' Sl. No. 258. 
278. Shampur ‘ . Post Office Mugma The Durga Coal Company, Post Office 39,000 
ugma. 
279. Selected Bhaljori . Post Office Dhanbad Selected Bhaljori Colliery Company 4,000. 
; (Private) Limited, Post Office Nirsha. 
chati, Dhanbad, 
280. Selected Laikdih ~ Post Office Govindpur Satya Narayan Agarwala & Partners, Post 8,000 
Office Nirshachati, Dhanbad. 
281. South East Badjns. Post Office Nirshachati J. K. Banerjee & others, Post Office 4,000: 
Nirshachati, Dhanbad. 
282. Tewari’s Beldanga Post Office Churulia M/s. S. C, Tewari & others Post Office 4,000- 
Khas Í Parsundi, District Birbhum. | 
283. Upper Mehtađih . Post Office Nirshachati East dtan Coal Company, 4, Clive Row 1,69,000 
aleutta-L. 
284, West Barakar . Post Office Kumardhubi Binendes Nath Das, Post Office Kumar- 4,000. 
ubi. 





*This amount includes the amount payable in respect of coal mine specified against Sl. No. 277, 











Post Office Kuju 


ALR, 


Amount 
-(in rupees) 





5 
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Sl. Name of the mine Location of the mine Name and address of owners of the’mina ` 
No, 
1 2 3 4 
285, West Barakar Post Office Mugma Bihar Fire Bricks and Potteries Limited, 
: i 22. Strand Road, Calcutta-1. 
286. West Chanch . Post Office Nirshachati West Chanch Coal Company, Post Office 
Barakar. 
287. West Laikdih Post Office Mugma West Laikdih Coal Company, 152, B. K. 
Pal Avenue Caleutta-5. 
288. West Rajpura Post Office Magma Kalyaneshwarl Coal Company, Post Office 
i Mugma, Dhanbad. 
289. West Shampur Post Office Nirshachati Beharilal Agarwalla, Post Office Nirsha- 
chati Dhanbad, 
Karanpura Coalfields 
290. Ara g i . Post Office Kuju North Ramgarh Colliery Company (Private) 
Limited, 8, Deodar Street, Caleutta-19. 
291. Banwar s . Post Office Mandu Raghunath Bhagat Hazaribagh, - 
992, Churi . - Post Office Ray United Karanpura Colliery Company 
(Private) Limited, 91, Stephen House, 
Calcutta, 
293. Contral Saunda Post Office Saunda United Collieries Limited, 5, Royal Ex- - 
i change Place, Caleutta-1. 
294. Dakra Buk Buka . Post Office Khalari United Karanpura Colliery Company 
(Private) Limited, 91, Stephen Housa 
n Calcutta, 
295, Damodar Valley Post Office Hendogir B. K. Bhaduri & Sons, 10 Purulia Road, 
Ranchi, 
296. Datma . $ . Post Office Kuju M, K. Rana (Receiver), Bansilal Chowk, 
; Hazaribagh, 
297, Gidhania , Post Office Ramgarh (1) Dhori Coal Company Limited. 
(2) M/s. Anderson Wright Limited, 34/4, 
Gross Venor House, Old Court House, 
. : Calcutta. 
298. Hindegir , . Post Office Hindegir Hindegir Mining Corporation Limitei 
Hirapur, Dhanbad. 
299, Hessagora , Post Office Kuju Hessagora Coal Company, ‘Post Office 
Kuju, 
800. Jharkhand . Post Office Ghatutand (Ownership under dispute) 
801. Karanpura Dewar- Post Office Khalari Karanpura Dowarkhand Colliery Com- 
khand pany Limited, F. 3. Gillanders House, 
, Calcutta. 
802. Karkata é . Post Office Khalari Ajit Prasad Singhdeo & others, 82, Stephen 
House, Caleutta.1. 
303, Karanpura Post Office Patratu Associated Karanpura Colliery (Private) 
Limited, 18, Netaji Subhas Road, 
i; Calcutta- 1. — MES 
:804. Khas Karanpura Post Office Patratu . Khas Karanpura Collieries Limited, 73, 
Ganesh Chandra Avenue, Calcutta. 
‘803. Kedla . , . Post Office Ghatutand (Ownership under dispute) 
806, Kuju Post Office Kuju Euju Colliery Company (Private) Limited 
. Post Office, Kuju. 
307, Lapanga Post Office Bhadami- Hindustan Coal Company, Bhadaminaga, 
nagar Hazaribagh, 
-808, Laiyo . f « Post Office Daneya North Bokaro Coal Company, Post Office 
Daneya, Hazaribagh. 
.809. Manki Post Office Ray National Cement Mines & Industries, 82, 
f Stephen House, East Calcutta-1, 
.B10, Mael . . . Post Office Chitarpur © Rajballav Singh Chitarpur, Hazaribagh, 
811. Model Dhori . Post Office Chainpur Model Dhori Colliery Company, Hazari- 
bagh. 
-812. Mourpa Post Office Kuju à. K. Roy & R. P. Choudhury, Post Office 
Kuju. 
:813, Mangardh , Post Office Mandu Mani Chatterjee, Hazaribagh 
.814, New Sirkar Col. Post Office Mandu (Ownership under dispute) 
` liery 
315. Pindra 5 x 


Pindra Coal Company, Ram Narain Jai’s 
Compound, Ranchi, 








15,000 
8,000 
64,200 
8,000 
4,000 


6, 87,000 
4,000 


4,40,000 
28.00,000 
25,84,000 


1,31,000 
4,000 
4,000 


5,45,000 
88,000 


11,000 
10,83,000 


5,16,000 
12,14,000 


8,30,000 


80,000 
1,82,000 


2,386,000 
1,89,500 
2,58,000 


73,000 
39,000 


2,29,500 


Amount in- 
cluded in the 
amount spe- 
cified against 


Sl. No. 327. 
4,000 
2 93,000 
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a Name of the mine Location of the mine Name and address of owners of the mine 
No. 
1 2 8 4 
316. Pakribarwadia Post Office Barkagaon Sayed Bokir Mehdi, Ranchi. 
B17, Ray, Post Office Ray N.C.M.I, Limited, 82, Stephen House, 
Calcutta, F 
318, Rauta . : . Post Office Ramgarh (Ownership under dispute) 
Cantonment 
319, Religara s . Post Office Religara The Karanpura Colliery Limited, Char- 
‘ tered Bank Building, Calcutta-1, 
820, South Karanpura . Post Office Hindegir | Chauhan Brothers, Old Commissioner’s 
Compound Ranchi. 
B21. Sugia . Post Office Chitarpur Sugia Coal Company, Chitarpur. 
7322. Saunda D (Bird’s) Post Office Bhurkunda Karanpura Collieries Limited, Chartered 
Bank Building, Caleutta-1, 

3323, Sirka . .. Post Office Argada South Karanpura Coal Company Limited, 
Chartered Bank Building, Calcutta-1, 
324, Sarubera R Post Office Kuju ` North Ramgarh Coal Company Limited, 

8, Deodar Street, Calcutta-19, 
395. Semra .  .. . Post Office Manda B. M. Moy, Burrabazar, Hazaribagh., 
:326. Toera . . Post Office Kuju M. N. Chatterjee, Post Office Kuju, 
3327, Topa . . Post Office Kuju Topa Coal Company, Kuju. Receiver: 
. M.: H. Chatterjee and S. K, Banerjee, 
Post Office Kuju, Hazaribagh, 
328, West Tamang . Fost Office M, C. . Chauhan Brothers, Old Commissioner's 
Chuskieganj Ranchi. Compound, Ranchi. 
Giridih i 
829. Kabribad . .. Post Office Beniadih Serampore Coal Company, Post Offices. 
Girldih, 
MADHYA PRADESH 
; Central India Coalfields 
3380. Chirimiri .. . Post Office Chirimiri  Chirimiri Colliery Company (Private) 
Limited, 18/22, Sheik Memon Street, 
Bombay-2, 
3381. New Chirimiri . ‘Post Oce Chirimiri  Dadabhoy’s ‘New Chirimiri Ponri Hill 
(Ponri Hill) Company (Private) Limited, Post Box 
No. 85, Nagpur. 
332, North Chirimiri Post Office Gelhapani United Collieries Limited, 25, Brabourne 
Road Calcutta. 
333. North Jhagrakhand «Post Office Jhagrakhand Jhagrakhand Colliery (Private) Limited, 
Colliery 18, Gariahat Road, Calcutta-19, 
384, Pure Chirimizi .: Post Office Chirimiri -K. N. Dhady, Post Office Chirimi-i. 
335. Rajnagar . .& Post Office Rajnagar M/s. Dalchand Bahadur Singh, 15, Garia- 
Colliery hat Road, Calcutta-19. 
3336. Ramnagar Post Otice Ramnagar Vindhya Colliery. (Private) Limiteđ, 18 
Colliery. Netaji Subhas Road. Caleutta-1. 
837, South Jhagrakhand -Post Odice Jhagrakhand Jhagrakhand Collieries (Private) Limited, 
Colliery 15, Gariahat Road, Palenitta: 12, 
938. West Chirimiri Post Office Chizimiri Indra Singh & Sons (Private) Limited. 
7, Wellesly Place, Caleutta-1. 
839. West Jhagrakhand Post Office West Jha- Jhagrakhand Collieries (Private) Limited. 
grakhand 18, Gariahat Road, Caleutta-19. 
Pench-Kanhan Valley Coalfields 
_ 3340. Ambara a a Post Office Junnerdeo N.H. Ojha & Company Limited, F-3, Gil- 


Jander House, 
Caleutta 


8 Netaji Subhas Road, 





Amount 
(in rupees) 


5 


` -4,000 
5,63,000 


4,000 
77,70,000* 
1,25,000 


4,500 
Amount in. 
eluded in the 
amount spe- 
cified against 
SI, No, 319. 

28,83,000 


2,42,000 
9,000 


1,12,000 
1,23,000+ 


2,89,500 


28,000 


37,51,000 
63,60,000 


15,01,000 
61,42,000} 


1,80,000 
14,71,000 


12,02,000 


Amount in- 
cluded in the 
amount spe- 
cified against 
Sl. No. 338. 
33,75,000 


Amount in- 
cluded in 
‘the amount 
specified 
against Sl. 
No, 388, 


5,41.000 


* This amount includes the amount payable in respect of coal mine specified against SI No, 322. 
+ This amount includes the amount payable in respect of coal mine specified against Sl. No. 318. 
4 This amount includes the amount payable in respect of coal mines specified against Sl, Nos, 337 and 338 


1873 Acts 10. 
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Sl. Name of the mine Location of the mine Name and address of owners Amount (im 
No. of the mine rupees) 

1 2 3 4 5 
841.. Barkui . 5 . Post Office Pazasea Pench Valley Coal Company Limited, 58,08,000” 


‘Hong Kong House’, 31, Dalhousie 
Square, Calcutta-1, 


842. Barkuhi West . Post Office Parasea M/s. J. A. Trivedi Brothers. Post Box 2,16,000 
. No. 1, Balaghat, District Chnindwara.. 
343. Bhamorl à . Post Office Parasea Amalgamated Coalfields Limited, ‘Hong. 94,04,000} 
Kong House’, 31, Dalhousie Square, 
Calcutta-1, 
844. Chandamata . . Post Office Parasea Pench Valley Coal Company Limited, Amount in- 
Post Office Parasea, Chhindwara, cluded in 


the amount 
specified 
against Sl, 
No. 341, 
345. Datla East . s M/s. Amalgamated Coalfields Limited, Amount in- 
Post Office Parasea, District Chhind- cluded in 
wara. the amount 
speci fie® 
against Sl. 
pe No. 343, 
346, Datla West . . Post Office Junnerdeo Amalgamated Coalfield Limited, ‘Hong Amount in- 
Kong House’, 81. Dalhousie Square, cluded in 


Caleutta-1. the amount 
speci fied 
against Sl, 
No. 343, 

347, Damua è . Post Office Damua (Ownership under dispute) 6,76 000$ 
Colliery 
348. Dhao . - « Post O@ce Dhao Shri Durga Prasad, Dhao Colliery, 21,500 


TEI Junnerdeo, Chhindwara. ae , 
349. East Dongarchickli Post Office Parasea Pench Valley Coal Company Limited, Amount ln- 
‘Hong Kong House’, 31, Dalhousie cluded in 


Square, Calcutta-1, thé amount 
speci fied 
against 8l. 
No, 341. , 
350. Eklehra, . . Post Office Pavasea Amalgamated Coalfields Limited, ‘Hong Amount in- 
Kong House’, 31, Dalhousie Square, cluded in 
Calcutta-1. the amount. 


speci fied 
against Sl, 


No. 343. 
851. East Barkuhi. . Post Office Parasea J. A. Trivedi and Brothers. Balaghat, 4,000 
. Chhindwara. Madhya Pradesh. 
352. Ghorawari-Hirda- Post Office Ghorawari- J. A. Trivedi and Brothers. Balaghat, 3,47,006 
garh . & . Khurd Chhindwara, Madha Pradyesh. 
853. Ghorawari Kalan . Post Office GŁorawari T. K. Sukhla, Post Office Ghorasoza, 4,000 
. Chhindwara. 
354. Jamkunda . . Post Office Junnerdeo N.H, Ojha and Company Limited, F/3, 4,000 
Gillander House, 8, Netaji Subhas. 
i Road, Calcutta-1. 
355. Kalichhapar . e Post Office Damua (Ownership under dispute) Amount in- 
Collieries cuded in 
the amount 
spec fied 
against §l. 
ho, 347. 
356, Newton Chickli . Post Office Parasea Newton Chickli Collieries (Private) 52 01,006. 
? Limited, Post Office Parasea, Chhind.- 
wara. E g 
357. North Chandameta. Post Office Parasea Pench Valley Coal Company Limited, Amount 1n- 
‘Hong Kong House’, 31, Dalhousie cluded in 
Square, Caleutta-1, the amount 
specifi eg 
against Sl, 
No. 341. 
*This amount includes the amount payable in respect of coal mines specified’ against SI. Nos, 344, 34% 
and 357. 
{This amount Includes the amount payable in respect of coal mines specified against Sl. Nos, 345, 346, 
350 and 360. 


{This amount includes the amount payable in respect of coal mine specified:against Sl, No. 355, 
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§1. Name of the mine Location of the mine Name and address of owners Amount (in 

No, of the mine rupees) 

1 2 3 : 4 5 

358. Nandora : « _ Post Office Parasea Pench Valley Coal Company Limited, 41,000 

Parases. 
359. Rakhikel . . Post Office Rakhikol S. C. Kambata (Private) Limited, Mahar- 2,51,000 
r shi Karve Road, Bombay-20, 
360. Rawanwara . . Post Office Parasea Amalagmated Coalfields Limited, Post Amount in. 
Office Parasea, Chhindwara. cluded in 
the amount 
speci fied 
. against Sl. 
i SE No, 343. 
861. Rawanwara Khas . Post Office Parasea Oriental Coal Company Limited, 25, 9,14,000 
Brabourne Road, Calcutta. 
862. Sial Ghogri . . Post Offce Junnerdeo Sial Ghogri Group, Nelson Square, Nagpur 2,94,000 
863. Sukri . 3 . Post Office Parasea The Jamai Majri Coal Company Limited, 6,92,000 
Post Office Parasea, Chhindwara, 
364. South Panara. . Post Office Junnerdeo Lala Bikimla Jagannath, Post Office 4,000 
Junnerdeo, Chhindwara. 
; Raigarh Coal field 
365, Baroud:. ` ‘ Post Office Ghorghoda P., R, Gupta and Others, Raigarh, Madhya 11,000 
Pradesh, 
366. Domnara ‘ . Post Office Kharsiae R., N. Poddar, North Ambajhari Road, 12,000* 
Raigarh Nagpur. 

367. Dumnara. è Sri J. K. Poddar, 82 Wardh Road, Nagpur, Amount in. 
cluded in 
the amount 
speci fied 
against Sl, 
No, 366, 

Sohagpur and Johilla Coalfields 
868. Amlai. ; . Post Office Dhanpuri Rewa Coalfields Limited, 4, Bankshall 97,42,000} 
Street Calcutta-1, 
369. Bhadra . % . Post Office Kotma Rewa Minirg Company Limited, Post 6,27,000 
Office Kotma 
370, Bixsingpur . . Post Office Birsingpur Johilla Coalfields Limited, Post Office 22,138,000 
Pali Birsingpur Pali, District Sahdol. 
371, Burhar No. 1 and 2 Post Office Dhanpuri Rewa Coalfields Limited, 4, Bankshall Amount in- 
Street, Calcutta-1, cluded in 
the amount 
speci fied 
against Sl, 
; No, 368, 
372, Burhar No, 3. . Post Office Dhanpuri Rewa Coalfields Limited, 4, Bankshall Amount in. 
Street, Calcutta-1, cluded in 
the amount 
Spect fied 
against Sl, 
j No, 368. 
373, Kotma . x . Post Office Kotma Associated Cement Company Limited. 44,28,000 
Colliery 121, Maharshi Karve Road. Bombay-20, 
374. Nowrazabad `. . Post Office Nowrazabad Associated Cement Company Limited, 121, 82,41,000 
Maharshi Karve Road, Bombay-20. 
375. Rungta ; . Post Office Rungta Mahabir Prasad Rungta and Partners, 4,42,000 
Colliery Post Office Rungta Colliery. 
376. Umaria . < . Post Office Umaria Rewa Coalfields Limited, Post Offce Amount in. 
Umaria, District Sahdol, eluded in 
k tke amount 
- specified, 
against Sl. 
No. 368. 
MAHARASHTRA 
Kamoptee Coalfield 
377, Inder . M/s. Oriental Coal Company Limited, 25 8,29,000 


Brabourne Road, Caleutta-1. 











nomen = 


*This amount includes the amount payable in respect of coal mines specified against Sl, No. 867. 

}This amount includes the amount payable in.respect of coal mines specified against Sl. Nos. 371, 372 
and 376, 

{This amount includes the amount payable in respect of coal mines specifiedegainst Sl, Nos, 381 and 385, 
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Sl. Nameofthe mine Location of the mine Name and and address of owners Amount (in 
No, of the mine rupees) 

1 2 8 : 4 5 
878. Kamptee. .. . Post Office Kamptee M/s, Oriental Coal Company Limited, 21,22,000 


25, Brabourne Road, Calcutia-1. 


Wardha Valley Coalfield 


879, Ballarpur Žž . . Post Office Ballarpur § Ballarpur Collieries Company, Biseswar 88,77,000$ 
House, Lajpat Rai Marg. Post Box, 
No, 11, Nagpur. 


880, Chanda Rawatwari. Post Office Chanda R. B. Seth and Sri Ram Durga Prasad 8,21,000 
Tumsar, District Bhandara, 
881. Ghugus . . . Post Office Maneakpur Ballarpur Collieries Company, Biseswar Amount in. 
` House, Post Box No. 11, Nagpur. cluded in 
tbe amount 
specified 
against SI, 
No, 379, 
382. Hindustan Lalpeth Post Offica Chanda Perfect Pottery Company Limited, Hanu- - 17,80,000 
g ar, mantlal, Jubbalpore, 
383. New Majri . . Post Office Shivaji Sethia Mining & Manufacturing Corpor. 10,10,000 
Nagar, Chanda, tion, 4, Bakul Bagan Row, Caleutta-25, 
384, Rajur . . . Post Office Rajur Rajkumar Mining ‘Company. 75,000 
385. Sasti . ; . Post Office Ballarpur ~ Ballarpur Collieries Company Limited, Amount in. 
ee Temple Road, Post Box No. 11, Nagper. cluded in 
: the amount 
specified 
against Sl. 
. No. 379. 
386, Shri Mahakali . Post Office Mahakali Shri Mahakali Coal Mines Limited 23B, - 4,000 
Netaji Subhas Road, Calcutta-1. 
(Under Liquidator), 
MEGHALAYA 
Khasi and Jaintia Ccal fields 
387, Barsora . e « , Assam Bengal Cement Company Limit. 4,000 
ed, 7, Wellesley Place, Culcutta-1. 
888. Cherapunji . . Post Office Cherapunji, The Cherrachhatak Ropeway Company 4,000 


District Kand J. Hills Limited, 1 & 2, Old Court House 
Corner, Calcutta- 1. 


989. Laitryngew . 2 The Cherrachhatak Ropeway Company 4,000 
Limited, 1&2 Old Court House Corner, 
Calcutta-1. 
390. Laitryngew . a The Laitryngew Cherra Coal Association, 4,000 
: : Post Office Cherapunji; District U, K, 
Hills. 
891, Mawsynram . . PostOfficeMawsynram. Messrs, Sidroka Marbaniang, Post Office 4,000 
: U, K. Hills. Shillong. 
392, Thangjinath , . Post Office Pynursla Assam Trading & Mining Company 7,000 
(Private) Limited, Shillong. 
ORISSA 
Ib Valley Coalfield 
398, Hingir Rampur . Post Office Rampur Hingir Rampur Coal Company Limitad, 18,74,000 
Colliery. Post Box 109, Home Street, Fort, 
i Bombay. s 
394. Ib River n . Post OfficeBrajrajnagar Chandmal Indra Kumar Karnani, 3, 1,50,000 
Synagogue Street, Calcutta-1. ; 
395. Orient . P . PostOficeBrajrajnagar Western Bengal Coal Company Limited, 34,90,000 


Administrative Office, Moira Colliery, 
Distriet Burdwan, 


WEST BENGAL . 3 

896. Ajoy Bank . . PostOffice Nutandanga Ajoy Coal Company (Private) Limited, 47,000 
i Sardar Sankar Road, Calcutta.29, 

397. Ardhagram Khas . Post Office Ardhagram M/s, R. K. Agarwala & Sons (Private) 4,000 


Limited, Lal Bazar, Post Office Jharia, 
Dhanbad, 
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Sl. WNameofthe mine Location of the mine Name and address of owners Amount 
No. of the mine {in rupees) 
1 2 3 4 5 
898. Adjoy Second . Charanpur Bengal Coal Company Limited, 8, Clive Amount in- 

Row, Calcutta-1, eluded in 
the amount 
spec ified 
against Sl. 

, No, 432. 
399. Alkusa 7 . Post Office Samdi J. D. Mondal, Post Office Samdi, Burdwan. 16,000 
400. Alkusa Gopalpur , Post Office Samdi Khanna Coal Cor poration, Post Oifice 1,381,000 

Samdi. 

401. Aldih . a. . Equitable Coal Company Limited, 1/2, Amount in- 

Lord Sinha Road, Calcutta.16, cluded in 
the amount 
specified 
against Sl. 
Yo. 411. 

402, Akhalpur F . Post Office Charanpur West Jamuria Coal Company Limited, 2, 4,000 
: Brabourne Road, Calcutta-1, 
408, Aurung ; . Post Office Kaste Kasta Coalfields Limited, 8, Synagogue 4,000 

Street, Calcutta-1. 

404, Barmondia 3 & 4 Post Office Kanayapur New Beerbhum Coal Company Limited, 8, 8,90,000 
Pits . , . Clive Row, Caleutta-1. 
405, Bhamuria . Post Office Bhamuria Naturia Coal Company (Private) Limited. 1,381,000 

Post Office Bhamuria, District Purulia, 

406. Burradheme . . Post Office Sitarampur North Dheme Coal Company Limited, 1,12,000 
. 135, Canning Street Caloutta-1, 
407. Babisole e « Post Office Ondal Bharat Mining Corporation Limited, 91, 85,100 


Stephen House, 5th Floor, Dalhousie, 
Square, Calcutta, 


408. Belbaid. . e Post Office Toposi Belbaid Collieries Limited, Post Office 2,06,000 
Raniganj, Burdwan. . 
409. Bankola «  « Post Office Ukhra Burrakar Coal Company Limited, Char- 36,78,000 


: tered Bank Building, Calcutia-1, s 
410. Banksimula 7 & 8 Post Office Charanpur Bengal Coal Company Limited, B, Clive Amount in- 
Pits . . . Row, Caleutta-1. eluded in 
i 5 the amount 
spec ified 
against Sl. 

No, 482. 
411. Bhanora .  . Post Office Charanpur Equitable Coal ee Limited, 1/2, 1,41,30,000* 
Lord Sinha Road, Caleutta-16, 

412. Bhanora South . Post Office Charanpur Equitable Coal Company Limited, 1/2, Amount in- 


Lord Sinha Road, Calcutta-16, cluded in 
the amount 
specified 

£ against Sl, 
No, 411. 
413. Bright’s Rana . Post Office Charanpur D. Bright & Company (Private) Limited, 2,30,000 
i Post Office Charanpur, Burdwan, 
414, Benodi Katta. . Post Office Samdi Jiwanlal Collieries (Private) Limited, 19,000 
Post Office Samdi. 
415. Bhagran ; . Post Office Salanpur The South Bhagran Coal Company, Post 1,01,000 
ý Office Salanpur, Burdwan. 
416. Bon-Jemihari . Post Office Salanpur Bon-Jemihari, Anthracite Coal Company, 2,65,000 
7 7 Post Office Salanpur, Burdwan, 
417. Benali . : . Post Office Raniganj Nimcha Coal Company (Private) Limited, 45,000 

21, Jatindra Mohan Avenue, Calcutta-6. 

418. Bhadulia . . Post Office Khoirasole Dubrajpur Coal Company (Private) Limit- 15,000 
X ed, Post Office Bhadulia, Birbhum. r 
419, Bejdi . š . Post Office Sitarampur Equitable Coal Company, 1/2, Dord Sinha Amount ln- 

Road, Caleutta-16. cluded in 
the amount 
specified 
against Sl. 

No, 411. 
420, Bhutdoba . . Post Office Asansol À. P. Dutta & Company. Hutton Road, 4,000 

Asansol, 

421. Borachak . . Post Office Asansol Borachak Collieries Company, Post Office 4,000 
f Sitarampur. 








*This amount includes the amount payable in respect of coal mines specified against Sl. Nos. 401, 412, 
419, 452, 471, 510, 517, 518, 527, 563 and 629, 





150 [Act 26] Coal Mines (Nationslisation) Act, 1973 A.L R. 








Sl. Name ofthe mine Location of the mine Name and address of owners cf the mine Amount 








No. (in rupees) 
1 2 3 4 5 
422, Bhatmura . E P. K. Agarwalla & Others, Post Offices 4,000 
Jharia, Dhanbad. i 
423. Bhavatchak . ; B. N Sanyal (Private) Limited, District 4,000 
Burdwan. 
424, Borejore 3 . Post Office Hazaribagh Samla Kajora Coal Company, Post Office 4,000 
Hazaribagh, Birbhum, . 
425, Banksimula Old Bengal Coal. Company, 8, Clive Row, Cal- Amount in- 
Pits . í r cutta, cluded in 
the amount 
speci fied 
against Sl. 
a : No, 432, | 
426. Bansrachak . . New Birbhum Coal Company Limited, Amount in- 
Burdwan, cluded in 
the amount 
Speci fied 
against Sl, 
No, 611. 
427, Bamanbandh , . Post Office Charanpur Gopal Narayan Singh, Nageswar Bag, Post 
, Office Buniadganj, Gaya, 4,000 
428. Bon-biddi . . Post Office Salanpur Shri Durgadas Maji, Village Khurdika, 
Post Office Salanpur, District Burdwan. 34,000 
429. Bastabpur i . Post Office Khyeresel Sakti Pada Nayak and Others, Post Office 4,000 


P Bhadulia, Burdwan. | | ; 
430. Banksimula 11&12 Post Office Charanpur Bengal Coal Company Limited, 8, Clive Amount İn- 


Pits, Row, Calcutta. cluded in 
the amount 
specified 
ageinst Sl 
No, 482. 

431, Belrui Dishergarh. Post Office Sitarampur M/s, Belrui Dishergarh Colliery (Private) 4,000 


. i Limited, Post Office Salanpur, Burdwan. 
432. Chinakuri No.1 & Post Office:Sunderchak Bengal Coal Company Limited, 8, Clive  3,75,06,000* 


2 Pits, Row, Calcutta, 
433. Chinakuri No, 3 Post Office Sunderchak Bengal Coal Company Limited, 8, Clive Amount in- 
Pit, Row, Calcutta, cluded in 
the amount 
specified 
ageinst SI. 
: No, 432. 
434, Chowkidanga . Post Office Toposi Birbhum Mining (Private) Limited, 7, 16,000 
Monoharpukur Road, Calcutta, 
435, Central & Lower Post Office Bahula East Babula Collieries Limited, 18, Neta?i 534,000 
Jambad. Subhas Road, Calcutta.1, 
436. Chora Pits Post Office Bahula, Chora Coal Company, 8, Synagegue Street, 11,77,000 
1. Chora-10 Pits. Burdwan Calcutta.1, 
2, Chora.7 and 9 
Pits. 
437. Central Satgram , Post Office Jaykaynagar Harsookdas Balkissendas, 22, Burtolla 9,486,000 
3 Street, Calcutta. 
438. Chalbalpur . . Post Offce Jaykaynagar K. L. Selected Coal Concern, Post Office 98,000 
Jaykaynagar, 
439, Chapui Khas . . Post Office Kalipahari Sahu Minerals & Properties Ltd., A-3, 16,28,000 
Prithviraj Road, Jaipur, 
440, Central Jamuria . Post Office Nandi B. D. Gorach, Nuraddin Road, Post Office 9,000 
Asansol, Burdwan. 
441. Chaptoria . . Post Office Salanpur East Chaptoria Coal Company (Private) 99,000 
Limited. 22, Canning Street, Caleutta.l. ` 
442. Chinchuria . . Post Office Asansol Ajoy Bank Minerals, Post Office Churulia, 4,000 
Burdwan. 
443. Chak Keshabganj . Shrimati Indumati Devi C/o, Kartick Ch, 4,000 
Mukherjee. Village Jasidih, Post Office 
Dishergarh, District Burdwan. 
444. Chowrassia . : Chowrassia Coal Company, Post Office 4,000 
g Kalipahari, Burdwan, 
445. Chinchuria and Bahadur Singh Bhutoria & Others, Post 4,000 
Chinchuria East, Office Asansol, Burdwan. 





* This amount includes the amount vayable in respect of coal mines speci fied against Sl. Nos. 398, 
410, 425, 430. 433, 494, 526, 604, 606, 635, 642, 643 and 644, 
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Sl. Name ofthe mine Location of the mine Name and address of owners of the mine Amount 
No. (in rupees) 

1 2 3 4 5 

446. Central Nandi . Post Office Nandi Sri Nathumal! Layelka Post Office Rani- 4,000 

i ganj, Burdwan, 
447. Central Sitapur , Kanailal Mukherjee, Village Rajpur, 4,000 
f Nandi, Post Office Jamuria, Burdwan. 
448, Central Kenda  . Fost Office Toposi Gopal Prasad Pandey, Central Kenda 4,000 
Collieries, Post Office Toposi, g 
449. Chora Khas . . Post Office Chora Selected Chora Coal Company Limited, 4,000 
i J 6, Ezra Street, Calcutta-1, 
450. Central Dishergarh, Central Dishergarh Central Dishergarh Coal Company Limited, 4,000 
Ma 174 Harrison Road, Caleutta, 
451. Chakbaga Khas . District Bankura Sankar Prasad Singh Deo, Post Office 4,000 
` i Panchaketeraz, Parulia, . 
452. Chowrashi . . Pest Office Neturia Equitable Coal Company Limited, 1/2, Amount in- 
Lord Sinha Road, Caleutta-16, cluded in 
the amount 
. specified 
against Sl. 
No, 411, 
453, Churulia East . Post Office Churulia East Churulia Colliery Company, Post 4,000 
Office Churulia Burdwan. 
454, Central Kajora . Post Office Kajoragram Dutta’s Kajora Coal Company Limited, 15,000 
y g 1 Netaji Subhas Road, Calcutta, 
455. Chinchurla Khas . Post Office Asansol Khas Chinchurig Collieries Limited, Post - 4,000 
Office Asansol, 
456. Charanpur, + Post Office Charanpur Iswar Shib Thakur Sabehat, Post Office 4,000 
: À , Nirsachatti. 
457, Churulla . Post Office Churulia New Churulia Coal Company (Private) 6,000 
' . Limited, 4, Lyons Range, Calcutta. 

458, Central Baraboni . Post Office Baraboni Sri A. K. Ghosh and Shri B.N. Tarka- 4,000 

ice . ? tirtha, Post Office Baraboni, Burdwan. 

459. Central Poniati . Post Office Nandi Central Poniati Coal Company 8, Clive 4,000 

i . Row, Calcutta, 
460. -Deoli (Mondal’s) Post Office Dishergarh B, N. Mondal and Company, Post Office 1,56,000 
. : ; Dishergarh, Burdwan, 
461. Dhemomain . . Post Office Sitarampur Dhemomain Collieries and Industries 9,27,000 
; Ltd., 36, Chowringhee Road, Caleutta-16, 
462. Darula . s Post Office Pandaveswar East Satgram Coal Company Limited, 135, 5,41,000 
i Canning Street, Calcutta. 
463. Domoda Post Office Raniganj Damodar Coal Company (Private) Limited, 5,64,000 
. Post Office Raniganj, Burdwan. 
464, Damra . Post Office Kalipahari Katras Jherriah Coal Company, 8, Clive 17,41,000 
R Row, Calcutta. 
465. Dabor . . Post Office Samdi H. Roy and T., Roy: Dabor Colliery (Pri- 85,000 
, i vate) Ltd., Post Office Samdi, Burdwan. 
466. Damagoria Amdiha, Post Office Samdih Damagoria Amdiha Coal Company, Post 1,831,000 
; Office Salanpur, 
467. Deshermohan Post Office Churulia C, L. Poddar and Others, Post Office 1,09,000 
Churulia. 
468. Dalmiya Post Office Salanpur BR. S. Dalmiya, 26, New Alipdre Road, 1,07,000 
g p Caleutta-27. ; 
469, Damra . . . Post Office Kalipahari A, P. Dutta & Company, Hutton Road, 4,000 
Asansol. 
470. Develia and W, Post Office Kalipahari K. D. N. Singh, Chattapathar, Post Office 4,000 
Develia . . Kalipabari, 
en. Dhussal i Se Equitable Coal Company Limited, 1/2, Amount in. 
Lord Sinha Road, Calcutta-16. cluded in 
the amount 
specified 
against Sl. 
f No, 411, 
472, Dhundabad + . Post Office Samdi J.B, Mondal & Company, Post Office 4,000 
Samdi, Burdwan. 
413. Bhadka . . Post Office Asansol Dhadka Colliery Company Limited, Post 4,000 
Office Asansol, 
404, Dignli à  . . Post Office Churulia Oriental Mining & Trading Syndicate, 4,000 
- Post Office Churulia Burdwan. 
475. Hast Jambad . Post Office Kajoragram ‘Amalgamated Jambad Syndicate (Private) 1,98,000 


D 


Limited. 33, Biplabi Rash Behari Bose 
Road, Caleutta-1, 
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81. Name of the mine Location of the mine Name and address of owners of the-:mine Amount 
No, (in rupeesy 
i 2 8 4 5 
476. Hast Kajora . . Post Office Ondal Swadeshi Mining & Manufacturing: Com- 56,000 
pany Limited, 88, Netaji Subaas Road, 
i Caleutta-1, 
477. East Sitalpur « Post Office Ukhra East Barrakar Coal Company (Private) 7:75,00% 
. , : Limited, Post Office Ukhra, 
478. East Jameharl . Post Office Raniganj Harsookdas Balkissendas, 22, Burtolla 2,09,000 
Street, Caloutia-7. 
479, East Nimcha . Post Office Jaykaynagar East Laikdih Colliery Company (Private) 69,56,000- 
Lid., Post Office Jaykaynagar, Burdwan. 
480. Hast Satgram . Post Office Jaykaynagar East Satgram Coal Company (Private) 4,000 
i Limited, 185, Canning Street, Calcutta-1. 
481. East Baraboni . Post Office Charanpur East Baraboni Coal Company (Private) 4,000 


Limited, 4, Mandevilla Gardens, 
Caleutts-19, 


482, Hast Jamuria . Post Office Topcsi East Jamcria Coal Company, Post Offices 93,000 
Toposi, Burdwan, 
483. East Ramnagar . Post Office Salanpur D. R. Sabklok (Through Constituted Attor- 44,000 


ney B. L. Satnalika, Post Office Salan- 
i i pur, Burdwan), 
484, Hast Lachipur . Post Office Sitarampur Hast Lachipur Collieries Balrui Disher. 4,000 
garh Colliery Company, Post Office 
Sitarampur, Burdwan, 


485. Hast Dhundabad . Post Office Samdi East Dhundabad Colliery, Post Office 4,000 
: i Sitarampur, 
486, East Parsundi . Post Office Barhra, Dis- East Parsundi Collieries Limited, 2, Com- 4,000: 
trict Birbhum mercial Building, 102, Netaji Subhas 
A Road, Caleutta-1, 

487, Hast Searsole , . Post Office Raniganj Shri Jaysnta Kr, Banerjoo & Others, 4,000 
Burdwan. 

488, East Bonbiddi . Post Office Salaapur Shri T, K. Mehto, Managing Agent, 4,000 

| Salanpur, Burdwan, 
489, Ekrah Nandi Ekrah Nandi Coal Company, F-2 Cliva 4,000 
(New Jamuri) Building 8, Netaji Subhas Road, 

Caleutta-1. 

490. Goenka Kajora . Post Office Kajoragram Goenka Ccal ‘Company, S. B. Goenka, Poss 7,175,000 
Office Ukhra, Burdwan, 

491, Guru Gopinath . Post Office Ukhra Gnananda Industries (Private) Limited, 86,000 

; p a Post Office Ukhra, Burdwan. 
492, Ghusick x « Post Office Kalipahari Coal & Mineral Syrdicate, 36, Strand 4,75000 
: z : Road, Calcutta-1. 
493, Ghusick r . Post Office Kalipahari Ghusick & Muslia Collieries Limited. 5,44,000 
are Post Office, Kalipahari Burdwan, . 

494, Glrmint + . Post Office Charanpur Bengal Ccal Company Limited, 8, Clive Amount in- 

Row, Calcutta-1. eluded in the 


amount spe- 
elfied against. 


Sl. No. 482. 
495, Gourangdih , . Post Office Panuria Gourangdih Colliery Company (Private) 1,33 000 
, : Limited, Post Office, Panuria. Burdwan. 

496, Gaurangdih Begunia Post Office Jamgram Jamgram Coal Company (Private) Limit- 1,08,000- 
ed, Post Office Jamgram, Burdwan. 

497, Gangaram Chak . Post Office Barkara Mishra Mukherjee & Company, Post Office 26,000: 

$ Sagarbhanga, Birbhum. 
498. Gopalpur ì . Post Office Mejia Shri D, B. Parmar, Post Office Ardha- 4,000 
i g gram, Bankura, 
499, Hirakhun , . Post Office Neturla Shrimati Durgadevi Singhania, Posi 7,000 
. Office Neturia, District Purulia. 

500. Haripur . . Post Office Bahula Selected Baraboni Coal Company (Privats) 9,32,000- 

Limited, 18, Netaji Subhas Road, 
, i Calcutta-1, 
501, Hindustan Alkusa Post Office Samdi Shri S. N. Agarwala, Post Office Burra- 98,000: 
3 r kar, Burdwan. 
502. Hamirpur, . Post Office Mejia Ban- New Hamirpur Colliery Company, Post 4,000 
kura. Office Toposi, Burdwan. 
503, Itapara , ò . Post Office Entapara, Shri Keshordeo, Post Office Jharia, 4,000: 
District Burdwan. Dhanbad. 

504, Jorekuri « «a Post Office Churulia Jorekuri Coal Company (Private) Limited, 26,000- 
Post Box No. 55 Dhanbad. 

505, Jambad Selected . Post Office Kajoragram Shri Devji Gelabhai & Others, Post Office 4,85 000 


Kajoragram, Burdwan. 
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Sl. Name of themine Location of the mine 
No, 





1 2 3 


. Jaipuria Kajora , Post Office Ondal 


507. Jotejanki Khas Post Office Toposi 

508, Jambad Kajora , Post Office Siduli 

509, Jaykaynagar Post Office Jaykay- 
nagar, 

510, Jamuria A and B , 


Post Orifice Nandi 
Pits. . 


. Jambad f . Post Office Kajoragram 


. Jamuna Kanali New Post Office Mejia, Dis- 


trict Bankura, 


513, Jamehari Selected. Post Office Raniganj 
514, Jotedhemo . Post Office Ukhra 
515, Jamehari Khas East Post Office Searsol Raj- 


bari. 


. Jambad . Post Office Kajoragram 


. Jamuria 5 and 6 , 


Post Office Charanpur 
Pits 


518, 


Jamuria 7 and 8 , Post Office Charanpur 


Pits 


519, 


Kasta Bengal Post Office Churulia 


520, Kajora and Western 
Kajora _ 
Kajora (Guzdar) 


Post Office Kajoragram 


521, Post Office Kajoragram 


522. Kajora Selected .- Post Office Raniganj 


523, Khas Kajora , Post Office Kajoragram 


524, Khas Searsole e Post Office Searsole 
i Rajbari. , 

525, Krishnagar « Post Office Toposi 

526, Kunustoria . Post Office Toposi 

527. Kottadih + ,. 


Post Office Kottadih 


528, Kumardih 7 - Post Office Ukhra 


529, Kumarkhala . « Post Office Bahula 


530. Khas Chadbalpur . Post Office 


nagar,- 


Jaykay- 
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Calcutta-1, 
Messrs, 


Burdwan. 
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Name and address of owners of'the mine Amount 
(in rupees): 
4 5 
Swadeshi Mining & Manufacturing. Com- 7,24,000- 
pany Limited, 88, Netaji Subhas, Road, 
Banerjee Santan, Post Office 2,12,000-- 
Toposi, Burdwan. 
Jambad Kajora Colliery Company (Pri- 4 33,000- 
vate) Limited, Post Office Siduli; 
Aluminium Corporation of India Limited, ` 10,88, 000- 


Post Office Jaykaynagar, Burdwan, 
Equitable Coal Company Limited, 


1/2, 
Lord Sinha Road, Caleutta-16. : 


North Adjoy Coal Company, Post Office 
Kajoragram, Burdwan. 

New Jamuna Kanali Colliery- Company, 
Post Office, Rajgaran, District Bankura. 

Coal Products (Private) Limited Post 
Office Natandanga. District Burdwan. 

Jotedhemo Colliery Company (Private) 
Limited, 23/B, Netaji Subhas Road, 
Calcutta-1. 

Jamehari Khas Colliery Private Limited, 
Post Office Searsol Rajbari. 

S. S. Devi’s Jambad Coal Concern (Pri- 
vate) Limited, 10, Akhil Mistri Lane, 
Calcutta, 

Equitable Coal Company Limited, 2, 
Fairlie Place, Calcutta, 


Equitable Coal Company Limited, 2, 
Fairlie Place, Calcutta, 


Kasta Coalfields Limited, 3, Synagogue 
Street, Calcutta. 

Shri K. C. Palchowdhury, Post Office 
Kajoragram, Burdwan, 

The Guzdar Kajora Coal Mines Limited, 
Post Office, Kajoragram, 

Kajora Selected Colliery Company Limit- 
ed, 135, Canning Street, Caleutta-1, 

Khas Kajora Coal Company Limited, 18, 
Netaji Subhas Road, Caleutta-1, 

Kumar K. N. Maliah, Post Office Searsole 
Rajbari 

Parasea Colliery Limited, 
Subhas Road, Caleutta 1., . 

Bengal Coal Company Limited; 8, Clive 
Row, Calcutta-1. 


25, Netaji 


Equitable Coal Company Limited; 1/2, 
Lord Sinha Road, Calcutta, 


Kumardih Coal Company, Post Office 
Ukhra, Burdwan, 

Kumarkhala Colliery Company, 
Office Bahula, Burdwan. 

Rani H, Devi and Rani K. Devi; Post 
Office Searsole Rajbari; Burdwan. 


Post 


Amount in- 
cluded in the 
amount spe- 


` elfied against 


SI. No, 421. 
15.000: 


4 000° 
4,000- 
15,000- 


4,000” 
4,000- 


Amount in- 
cluded in the- 
amount spe. 
ci fied against 
Sl. No, 411. 
Amount in- 
cluded In ths- 
amount spe- 
cified against 
Sl. No. 411, 

. 13,000- 


2,07,000- 
2,24,000> 
3,38,000« 
21,09,000- 
7,000- 
1,18,000 


Amount in. 
cluded in the- 
amount spe- 
cified against 
S1. No. 432. 
Amount in- 
cluded in the- . 
amount spe- 
cified against- 
SL. No. 411. 
11,19,000 


2,36,000* 
6,97,000- 





*This amount includes the amount payable in respect of coal mines specified'against Sl, No, 598, 
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Sl. Name of the mine Location of the mine Name and address of owners of the mine Amount 
No. (in rupees) 
1 2 8 4 5 
531. Kalipabhari . . Post Office Kalipahari Ghusick and Muslia Colliery Limited, 4,03,000 

Post Office Kalipaharf, Burdwan 
582. Kuardib $ . Post Office Kalipahari Kuardih Coal Company (Private) Limit- 39,82,000 
ed, 41, Chowringhee Road, Caleutta-16, 
588. Khas Baraboni . Post Office Raghunath A.K, Collieries Company, 34-A, Sardar 19,000 
Chak, g Sankar Road, Calcutta-29. . 
534. Kbas Mohanpur . Post Office Samdi Late Shri Ramgoti Hazra, Post Office, 74,000 
Kajoragram, Burdwan. 
535. Khoirabad . . Post Office Panuria M/s, Jamgram Coal Company (Private) 51,000 
Limited, Post Office Bara Kalibari, 
District Bankura, i 
636. Kalikapur . . Post Office Bara Kali. ‘Sbri Harihar Banerjee and Others, Post 4,000 
5 bari. Office Bara Kalibavi, District Burdwan. 
$37. Kanyapur . . Post Office Neturia Neturia Coal Company Limited, Post 4,000 
Office Neturia, District Purulia. 
588. Khas Dhundabad . Post Office Samdi pee Collieries Limited; Post Office 4,000 
Sarodi, 
$39. Khas Sitalpur . Post Office Ukhra N. H. Ojha Company (Private) Limited, 4,000 
Clive Building, Netaji Subhas Road, 
Calcutta-1. 
540, Kajora (Roy Dutta) Post Office Kajoragram Roy Dutta and Company, Post Office 4,000 
Kajora, Burdwan, 
$41. Khandra Sitalpur . N. H. Ojha Company (Private) Limited, 4,000 
Clive Building Netaji Subhas Road, 
Calcutta-1, 
42, Khadika .  . Post Office Salanpur Sri „Krishna Colliery, Post Office 4,000 
Salanpur. 
5483. Kalidaspur . . Post Office Mejia Shri M D. Chatterjze, 2, Thana Road, 4,000 
oo Asansol, 
544, Khiratore Khas . Post Office Khiratore Messss. Sankari Prasad Singh Deo, Post 4,000 
Office, Panchakot Raj, Purulia, 
645, Khas Jambad . Post Office Ukhra Shri Mohanlal Goenka, Post Office 11,000 
. Ukhra, Burdwan, 
546. Kumarpur . . Post Office Sitarampur Shri. M. M., Bose. Borachak, Past Office 4,000 
Sitarampur, Burdwan. 
§47. Kankartola . . Post Office Kankartola Kankartola Collieries (Private) Limited, 75,000 
Post Office Kankartola, Burdwan. 
548, Kasta , a . Post Office Churulia Kasta Coalfields Limited, 3, Synagogue 26,000 
. Street, Calcutta, 
549. Lachipur 3 . Post Office Kajoragram Katras Jherriah Coal Company, 8 Clive 10,53,000 
Row, Caleutta-1, 
650, Lower Kenda. . Post Office Kajoragram Kbas Kenda Colliery Company (Private) 5,49,000 
. i Limited, 135, Canning Street, Cal- 
cutta.1, 
651, Lohat . . . Post Office Salanpur Shri Bhuramal Agerwal, Post Office 64,000 
g Salanpur, Burdwan. . 
652, Lakshmi F A Shri Sahadev Dutta, Birbhum. 4,000 
3658. Monoharbahal . Post Office Asansol Messrs. Chandramal Indra Kumar (Private) 4,99,000 
Limited, 8 Synagogue Street, Calcutta-1. 
554, Mukherje’s Jote Post Office Topasi Shri C. R. Mukherjee, Netaji Subhas Road, 27,000 
Janki . . e Raniganj, Burdwan. 
-555, Madhujore . . Post Office Kajcragram Madhujore Coal Company (Private) Limit- 80.13,000 
. , ed, 135, Canning Street, Calcutta 1. 
:556. Mahabir, . . Post Office Raniganj Mahabir Collieries Limited, 178, Mahatma 1,483,000 
. ; Gandhi Road, Calcutta. 
-557, Moira , : . Post Office Moira Col. Western Bengal Coalfields Limited, 9/1. 43,15,000 
i liery R. N, Mukherjee Road, Calcutta, 
-558. Mithapur 7 . Post Office Searsole Shri Nirmal Kumar Geaulecha, 7/2 Babu 1,593,000 
Rajbari. Lal Lane, Caleutta-7. 
559. Modern Satgram . Post Office Raniganj West Bengal Mining Company, Post Office 12,98,000 
- h Raniganj. 
60. Muslia . . . Post Office Kalipahari Ghusick and Muslia Collieries Limited, 60,000 
, p Post Office Kalipahari, Burdwan. 
$61. Mohanpur . - Post Office Samdi S. N. Chaudhury & Company, Kartar 1,19,000 
i Nivas, Burnpur Road, Asansol. 
562. Madhabpur . . Post Office Ondal Madhabpur Coal Company, 3 Synagogue 1,54,000 


Street, Calcutta, 


—_ 
Eran san oitinrreeraeninssneneehpi fer 
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Sl. Nameofthe mine Location ofthe mine Name and addres of owners of the mine | Amount 
No. (in rupees) 
1 2 8 4 5 
:563. Methani . Post Ofice Sitarampur Equitable Coal Company, 1/2, Lord Sinha Amount in- 
Road, Calcutta, cluded in 
the amount 
specified 
against Sl. 
: No, 411. 
564. Mondal's Nandi Post Office Nandi Mondal and Company; Post Office Disher- 4,000 
garh. 
565. Middle Kajora & Post Office Kajoragram Shri K. C. Pal Choudhury, Kajoragram. 4,000 
Southern Kajora . 
566. Mondalpur Post Office Nandi Mondalpur Coal Company Limited, Post 4,000 
Office Neamatpur. 
:567. Mangalpur Post Office Raniganj New Beerbhoom Coal Company Limited, 4,000 
Managing Agents M/s. Andrew Yule and 
Company Limited, Post Box 150, Cal- 
cutta-L. 
568. Sheikhpur . Shri M. M. Chatterje, Ondal 4,000 
569. Mouthdih Post Office Sunderchak Messrs, Mouthdih Coal Company, Disher- 4,000 
garh 
570, Madanpur Ghanshyam Coal Industries (Private) 4,000 
Limited, 9, Bhawani Dutta Lane, Cal. 
cutta-7, 
571, New Kenda Post Office Toposi New Birbhum Coal Company Limited, 8, 41,238,000 
Clive Row, Caleutta-1, 
572. North Jambad . Post Office Kajoragram North Jambad Coal Company Post Office 98,000 
Kajoragram, Burdwan, 
573, North Searsole Post Offica Searsole Searsole Mining and Industries (Private) 12,33,000 
Rajbari Limited, Post Office Searsole Rajbari, 
Burdwan. 
574, Nag’s Kajora Jam. Post Office Ukhra Shrimati Ashalata Nag and Others, 4, 8,57,000 
bad, ‘ è Mandevilla Gardens, Calcutta 
575. North Chora . Post Office Bahula Shri B. M. Dutta, North Chora Colliery 68,000 
Company, Post Office Bahula, Burdwan. 
576, NewJamehari Khas Post Office Jaykay- New:Jamehari Khas Colliery (Private) . 13,47,000 
nagar Limited, Post Office Searsole Rajbari, 
Burdwan. 
577, New Satgram. Post Ofice Devchand- Shethia Mining and Manufacturing Com. 18,70,000 
nagar pany Limited, 4, Bakul Bagan Row, 
: ‘Monohar Mahal’, Calcutta-25, 
578, Nimcha . Post Office Raniganj Nimcha Coal Company (Private) Limited, 3,32,000 
1/1, Rowland Road, Calcutta.20, 
579, North Brook , Post Office Jaykay- Shri Bimal Kanti Roy, Post Office Jay- 5,58,000 
nagar kaynagar. 
580. New Ghusick . Post Office Kalipahari West Ghusick Coal Company Limited, 10, 2,538,000 
Netaji Subhas Road, Calcutta 1. 
581. North Charanpur Post Office Charanpur Shri B.N. Ganguly, Ushagram. Post Office 18,000 
x Asansol, Burdwan. p 
582, North Ghusick Post Office Majihara Shri Ganesh Coal Company, Post Office 36,000 
Asansol, Burdwan, ; 
583, New Damagoria Post Office Salanpur New Damagoria Coal Company (Private) 4,06,000 
Limited, Post Office Salanpur, Burdwan. 
$84. North East Salan- Post Office Samdi Shri A. R. Acharyya, Post Office Heamat- 1,28,000 
pur. pur, Burdwan. 
585, North West Salan- Post Office Samdi Shri A. N. Mukherjee and Others, Post 32,000 
pur . : Office Samdi, Burdwan. 
586. New Bhagran. Post Office Sitarampur Shri S. :Banerjee (Nilachal), Post Office 4,000 
f Baraboni, Burdwan, ; i 
587, North Poniati Post Office Baraboni Shri B. B. Dutta, Post Office Baraboni, 18,000 
Burdwan. 
588. New Ardhagram Post Office Ardhagram Shri B. P. Singhdeo, Post Office Pancha- 4,000 
kotraj, District Purulia. 
589. New Bamna . Post Office Salanpur New Bamna Colliery Company, Mehta 58,000 
Press, Asansol, E 
590. Nakrekonda Baljuri Western Bengal Coalfields Limited; 15, Amount _ in- 
Nabaghanapur India Exchange Place, Caleutta-1, cluded In 
Maheshpur . the amount 
specified ~ 
against S1, 


No, 654, 
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Sil. Name oftbemine Location of the mine Name and address of owners of the mine Amount 

No. {in rupees) 
1 2 3 4 5 





591, Nakrekonda and 
Sarpi . s š 


592. New South Bare- 

boni . ” 3 
593. Narsamuda . P 
594. North Mosila, x 


595. New Berni: . ’ 
596. Nuni 


597. New Mangalpur . 
598, North Haripur 


599. New Madhabpur . 


600. New Nandi . è 


601. New Jamuria, ` 


602. Palasthali . . 


603. Pariarpur . 
604, Parbelia e 


605. Patmohana . . 


606. Poidih . 


607, Prossono Dutia’s 
Kajora 

608. Parascole $ 

609. Parasea, * G 


610. Proper Kajora 


611. Pure Bansra . 
612. Purs Jambad 
613. Pure Kajora . 








Post Office Baraboni 
Asansol 
Post Office Kalipahari 


Post Office Barakar 
Post Office Ethora 


Post Office Ghore 


Post Office Nandi 


Post Office Nandi 
Post Office Churnlia 


Post Office Kalipahari 
Post Office Neturia 


Post Office Patmohana 


Post Office Sunderchak 


Post Office Kajcragram 
Post Office Kajoragram 
Post Office Kajoragram 


Post Office Kajoragram 


Post Office Raniganj 
Post Office Kajoragram 


Post Office Kajoragram 





Western Bengal Coalfields Limited, 15; 
India Exchange Place, Calcutta-1. 


Messrs. Amiya Bala Ghose and Sons, Post 
Office Baraboni. 

Sanpukuria Asansol Colliery Limited, 18, 
Mission Row, Calcutta, 

North Mosila Colliery Company, Post 
Office Kalipahari. 

Shri S. K. Mukherje, Barakar. 

Mukherjee P. (Ral Bahadur), G. T. Road, 
Delhi. 

Shri Jaladhar Mondal, Village Bonbiddi, 
Post Office, Salanpur. 

Previously owned by Shri K. L. Dutta, 
Post Office Bahula, Burdwan, Dutta Pal 
and Company, North Haripur Colliery, 
Post Ottice Bahula (Partners—K. L, 
Dutta and D. N. Pal}, Burdwan. 


A.B, Ojha and Company, 23/B, Netaji 
Subhas Road, Calcutta, 


Shrimati Gayatri Devi, wife of Shri 
Subodh Mukherjee, Feeder Road, Rani- 
ganj. 


Selected Satgram Collieries Limited, 18, 


Netaji Subhas Road, Calcutta. 

Palasthali Coal Concern (Private) Limit. 
ed, 58, Mechua Bazar Road, Chinsura 
(Hooghly). 

Shri Shewslamal Agerwalla, Post Office 
Sainthia, Birbhum. 

Bengal Coal Company Limited, 8, Clive 
Row, Calcutta-1. 


Messrs, Patmohana and Bharatchak Col- 
lieries (Private) Limited, Post Office 
Sitarampur, Burdwan. 

Bengal Coal Company Limited, 8, Clive 
Row, Caleutta-1, 


Shri P. C. Dutta and Sons, 71A; Netaji 
Subhas Road, Caleutia-1. 

Parascole Coal Company, 13, Netaji 
Subhas Road Calcutia-1. 

Parasea Collieries Company, 25, Netaji 
Subhas Road, Caleutta-1. 

Shri Nimbarak Proper Kajorn Coal Com- 
pany (Private) Limited, 185, Biplabi 

Rash Behari Bose Road, Caleutta-1, 

Pure Kustore Colliery Company Limited, 
8, Lyons Range, Caleutta 

Pure Jambad Colliery Private Limited, 
135, Canning Streat, Calcutta. 

East Barakar Coal Company (Private) 
Ltd., 18, Netaji Subhas Road, Calcutta, 





Amount in- 
cluded * in 
the amount 
specified 
against Sl. 


Amount in. 
cluded in 
the amount 
specified 
against SI, 
No, 529, — 
Amount | ins 
eluded in. 
the amount 
specified 
against Sl 
No, 618. 
4,000 


4,000: 
8,000 


4,000 


Amount in. 
eluded in 
the amount 
specified 
against Sl, 
No, 432, 
9,45,000 


Amoant in- 
cluded in 
the amount 
Specified 
against $l. 
No, 432, 
1,830,000 
16,586,000 
29,19,000 


1,27,000 


10,39,000* 
3,52,000 
6,40,000 





* This amount includes the amount payable in respect of coal mines specified against Sl. No. 426. 
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1 


:§86, 
637. 


sl. N 
No, 


. Raniganj 


Name of the mine 


2 


. Pure Kenda . 
. Pure Searsole 

. Pansuli ‘ 
. Pure Samla . 


. Pure Sitalpur 


. Pottery , š 
. Pretoria 


. Purushottampur 


and Abhirampur. 


. Pandaveswar 


. Premier Nandi 


. Pure Dalurband 


(Near Samla 
i: Dalurband). 


. Poniati Mines 


. Ramjibanpur 


(Nag’s). 


. Ranipur s 


. Real Kajora . 


. Real Jambad 
. Ratibati 4 


. Rana Number 6 


Pit. 


Radhaballaypur 


Rangakanali 


. Pansuli Nutandanga 


. Poniati Baraboni , 


. Radhamadhabpur . 


. 


Coal Mines (Nationalisation) Act, 1973 


ere RR 


Location of the mine 


3 


Post Office Ukhra, 

Post Office Searsole 
Rajbari 

Post Office Nutandanga 

Post Office Nutandanga 


Post Office Ukhra 


Post Office Gogla 
Post Office Raniganj 
Post Office Charanpur 


Post Office Barakar 
Fost Office Charanpur 
Post Office Nandi 


Post Office Nandi 


Post Office Sitarampur 


Post Office Dishergarh 


Post Office Kajoragram 
Post Office Babula 
Post Office Kalipahari 
Post Office Kalipahari. 
Post Office Kalipahari 


Post Office Raniganj 


Post Office Samdi 
Post Office Samdi 


Name and address of owners of the mine 


4 


Pure Kenda Coal Company, Post Office 
Ukhra, Burdwan. 

Kumari Rani H. Devi, Post Office Sear. 
sole Rajbari, Burdwan. 

Krishna Valley Selected Coal Company, 
Post Office Nutandanga. 

Sun Distributors and Mining Company 
Ltd., 14, Netaji Subhas Road, Calcutta, 
Pure Sitalpur Coal Concern (Private) 
Limited, 23-B, Netaji Subhas Road, 

Calcutta, 

Shri D. T Dhanuka, Post Office Nutan- 
danga, Burdwan. 

Burn & Co., 12, Mission Row, Calcutta. 


Seebpore Coal Company Limited, 8, Clive 
Row, Calcutta, NAN 
Tata Iron & Steel Company Limited, 


Shri Pandaveswar Coal Company Limited, 
Post Officé Salanpur, Burdwan, 

Shrimati Ashalata Nag and Others, 4, 
Mandevilla Gardens, Caleutta-19, 

Shri Sunil Kumar Mitra, 19/A, Dalimtala 
Lane, Calcutta-6. 

Pure Dalurband Coal Company, Post 
Office Pandayeswar, Burdwan. 


. Krishna Valley Selected Coal piece: 


Post Office Nandi, Burdwan. 


Ramjibanpur Coal Company Limited, 4 
Mandevilla Gardens, Calcutta, 


Equitable Coal Company Limited, 1/2, 
Lord Sinha Road, Calcutta, 


Real Kajora Colliery Trust, 24, Strand 
Road, Caleutta, 


Oriental Coal Company (Private) Limited, 
25, Brabourne Road, Calcutta, 

West Bengal Mining Company, Post 
Office Kalipahari Burdwan. 

Ghusick and Muslia Collieries. Limited, 
Post Office Kalipahari, Burdwan. 

Lodna Colliery Company (1920) Limited 
6, Lyons Range, Calcutta, 


Bengal Coal Company, 8, Clive Row, 
Calcutta. 


Automotive Manufacturer’s Agenices, 
P-27, Princep Street, Caleutta-13, 

Messrs, Surajmal Gupta and Others, 185, 
Biplabi Rashbehari Bose Road, Cal- 
eutta-1. 
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_Amount 
(in rupees) 


5 





4,000 
2:48,000 
33,000 
2,78,000 
3,50,000* 


3,01,000 
4,000 
4,000 
4,000 


4,000 
4,000 
4,000 


Amount in. 
cluded in 
the amount 
specified 
against Sl. 
No, 660, 


11,000 


4,20,000 


Amount in- 
cluded in 
the amount 
specified 
against S1. 
No, 411, 

1,48,000 


4,66,000 
19,29,000 
71,000 
94,66,000} 


Amount in- 
cluded: in 
the amount 
specified 
against $l. ` 
No, 432. 

14,000 


82,000 


* This amount includes the amount payable in respect of coal mines specified against Sl. Nos, 599 and 


681, 


+ This ee includes thé amount payable in respect of coal mines specified against Sl. Nos, 669, 670, 


and 6 
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8l. 
No. 


1 


638. 


639. 


Name of the mine 


2 


Real Salanpur 


Real Raniganj I 


640. Real Nandi 


641, Russa 


642. Sanctoria . 


643. 


844. 


645. 
846. 
647. 
648. 


849. 
850. 
651. 


852. 


653. 
654. 


655. 


656. 


857. 


658. 
659. 


660. 


Seetalpur : i 


Sodepur 9 and 10 
Pits. 


South Joyramdanga 
Searsole - 
Singaran . . 


Sitaldassji Selected 


South Jambad è 
South Parasia 


Samla Baidyanath- 
pur. 


Samla Chatrisgonda 


Samla Dalurband . 


Samla Manderboni. 


Samla Kendra í 
Samla Pandaveswar 
Samla Ramnagar . 
Sarpi Kajora . 


Selected Kajora 
Jambad. 


Selected Samla 








Coal Mines (Nationalisation) Act, 1973 A.I. RB. 
Location of the mine Name and address of owners of the mine Amount 
(in rupees} 
8 4 5 
Post Office Salanpur Salanpur Syndicate Limited, 3, Synagogue 4,000- 
. p Street, Calcutta. 
Post Office Raniganj Real Raniganj Coal Company Limited, 4,000 
r : Post Office Raniganj. 
Post Office Nandi Real Nandi Collieries Limited, 98/2, 4,000: 
i Hastings Street, Calcutta. 
Post Office Russa Selected Raniganj Collieries, 21, Ekdalia 4,000 


Road, Calcutta, 
Post Office Diskergarh Bengal ‘Coal Company Limited, 8, Clive 
Row; Caleutta, 


Post Office Dishergarh Bengal Coal Company Limited, 8, Cliva 
Row, Calcutta. 


Post Office Sunderchak Bengal Coal Company Limited, 8, Clive 
Row, Caleutta-1.: 


Post Office Asansol Dishergarh Coal Company Limited, 3, 
Synagogue Street, Calcutta. 


Post Office Raniganj Searsole Coal Company Limited, 22, Chitte- 


ranjan Avenue, Calcutta; 


Post Office Toposi Singaran Coal Syndicate Limited, 287- 
P/1A, Manicktola Main Road, Calcutta, 
Post Office Searsole Messrs, Puranmal! Shreeniwas and Brc- 
Rajbari thers, Searsole Rajbari, Burdwan. 


Post Office Kajoragram South Parasia Collieries (Private) Limited, 
33, Canning Street, Caloutta-1. 

Post Office Kajoragram South Parasia Collieries (Private) Limited, 
25 Netaji Subhas Road, Calcutta-1, 

Post Office Pandaveswar Ashoka Mineral and Compsny, "Post 
Office Pandaveswar, Burdwan. 


Post Office Pandaveswar Swadeshi Mining and Manufacturing Com- 
pany Limited, 88, Netaji Subhas Road, 
Caleutta-1, 

Post Office Pandaveswar Samla Dalurband Coal Company (Private) 
Limited, Post Office Jharia, Dhanbad. 

Post Office Pandaveswar Western Bengal Coalfields Limited, 9/1, 
R. N. Mukerjee Road, Calcutte-1, 

Post Office Pandaveswar Swadeshi Mining and Manufacturing Com, 
pany Limited, 83, Netaji Subhas Road, 
Caleutta-1, 

Post Office Pandaveswar Swadeshi Mining and Manufacturing Com- 
pany Limited, 33, Netaji Subhas Road, 


Calcutta-1. 

Post Office Pandave- Swadeshi Mining and Manufacturing 
swar. Company Limited, 33 Netaji Subhas 
Road, Calcutta, 

Post Office Ukhra Sarpi Kajora Coal Mines (Private) Limit- 


ed, 88, Canning Street, Calcutta. 
Post Office Pandave- Selected Kajora “Jambad Colliery, Posi 


swar. Office Ukhra, Burdwan, 
Post Office Pandave- Selected Dalurband Coal Company (Pri- 
swar, vate) Limited, 137, Cotton Street 
Calcutta.7, 


Amount in- 
cluded in 
the amount 
specified 
against SL 
No, 432. 


Amount jin- 
cluded in 
the amount. 
Spacified 
against Sl. 
No, 432. 

Amount in- 
cluded in 
the amount 
specified 
against Sl. 
No, 432. 

4,72,000« 
2:61,000 
1,02,000 


2,80,000 


8,000 
1,14,000 
2,88,000 


2,31,000- 


6,25,000- 
24,67,000* 


11,34,000" 
2525,000° 
4,50; 000: 


6,49,000 
1,31,006 


7,04,000} 





* This amount Includes the epiount payable in respect of coal mines specified against Sl, Nos. 590 ang 


591. 


+ This amount includes the amount payable in respect of coal mines specified against S1, No. 625, 
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Sl. Name of the mine Location of the mine Name and address of owners of the mine 

No, 

1 2 3 4 
661, Siduli Post Offica Ukhra Siduli Colliery Company, Post Office 
$ Ukhra, Burdwan. 

662, Sitalpur Post Office Siduli Sitalpur Coal Company, (Private) Limit- 
ed; Post Office Siduli, Burdwan, 

663. South Adjai . Post Office Gogla Gopal Collieries Limited, 174, Mahatma 
Gandhi Road, Caleutta-7. 

664, Sunkerpore Post Office Ukhra Ukhra Minerals (Private) Limited, Post 

_ Office Ukhra, Burdwan. 
665. Satgram (Nageswar) Post Office Searsole Nageswar Coal Company Kargali Colliery, 
` Rajbari. Post Office Bermo, Hazaribagh, ©  ~ ` 

866. Selected Searsole Post Office Raniganj Puranmal Jagannath, Post Office 
Raniganj. 

667. Sri Amritnagar Post Office Raniganj Sriniwas and Sons, Post Office Raniganj. 

Selected, 

668. Seebpore Post Office Charanpur Katras Jherriah Coal Company Limited, 
8, Clive Row, Caleutta-1, 

669, Sripur Incline Post Office Kalipahari Lodna Colliery Company (1920) Limited, 


670, 
‘671, 


672. 
673, 


674, 


675, 
676, 
677. 


678. 
679, 
680, 
681, 


682, 


683. 
684, 


685. 
886. 








Sripur 1, 2 anã 3 
Pits, 


Sripur 4, 5 and6 
Pits, 


Samdi Sangramgarh 


Shibpur . x A 
Shri Ghanashyam , 


Shabanpur 
Selected Kajora 


Selected Dhunda. 
bad. 


South Nawpara 
Sitalnagar 
Sree 


Sree Sitalpur. . 


Selected Banskuri . 


Santalmoutha 


South Kenda 


Sibdaspur 


Selected Jamuria . 


Post Office Kalipshari 
Post Office Kalipahari 
Post Office Samadi 


Post Office Kajora 


Post Office Salanpur 
Post Office Raniganj 
Post Office Salanpur 


Post Office Ondal 


6, Lyons Range, Calcutta-1, 


Lodna Colliery Company (1920) Limited, 
6, Lyons Range, Calcutta-1, 


Lodna Colliery Company (1920), Limited, 
6, Lyons Range, Calcutta-1, 


B. Hazra and Company, Post Office 
Samdi. 

Manish Kumar Mukherjee and Doctor 
A. K. Bhattacharjee, Post Office Shib- 
pur, Burdwan, 

Ghanashyam Coal Industries (Private) 
Limited, 7, Bhowani Dutt Lane, 
Caleutta-7, 

Shridhar Mukherjee New Beerbhum Coal 
Company, Burdwan, 

Kajora Selected Colliery Company, 185, 
Canning Steet, Calcutta-1. 


Selected Dhundabad Colliery Company, 


Post Office, Salanpur. 


Pure Dishergarh Coal Company Limited, 
51, Garanhatta Lane, Calcutta. 


Post Office Kajoragram Jagannath Buchasia and Others, Purna 


.’ Post Office Charanpur 


Post Office Mejia 


Post Office Neturia 
Post Office Toposi 


Post Office Salanpur 
Post Office Nandi 


t 


Nibash Mansion, Raniganj, 

Belbaid Colliery Limited, Post Office 
Raniganj. 

Pure Sitalpur Coal Concern, 23/B, Netaji 
Subhas Road, Caleutta-1. 


Selected Banskuri Colliery Company, 3, 
a car Sarayan, Post Office Rani- 


gan 

Moatha Dishergarh Coal Company, Post 
Office Barakar, 

South Kenda Coal Company (Ratanlal 
Goenka and Surajbhan Ganeriwala), 
- Post Office Toposi, 

Sibdaspur Colliery Company, Post Office 
Sitarampur, Burdwan, 

A, K. Goswamy, Post Office Birkulti, 
Burdwan. 
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Amount 
(in rapees) 


5 





1,42,000 
3,02,000 
4,000 

- 4,17,000- 
4,75,000. 
4,88,000- 
14,41,000- 


4,000: 


Amount in- 
eluded in tha 
emount spe- 
cified against 
Sl. No. 634, 
Amount in- 
eluded in the 
amount spee 
cified against 
Sl. No, 634, 
Amount in. - 
cluded in the 
amount spe- 
cified against 
S1. No, 634: 
3,44,000- 


4,000: 
53,000 


4,000- 
4,000- 
4,000: 


4,000- 
4,000 
4,000» 
Amount in. 
cluded in the. 
amount spe- 
cified against. 
SL. No, 618. 
4,000 
4,000- 


15,000- 


4,000: 
4,000» 
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SL Name of the mine Location of the mine Name and address of owners of the mine Amount 
‘No, (in rupees) 
l 2 3 i 4 5 
1687. Satpukuria . . Post Office Asansol Satpukuria and Asansol Collieries Limit-. 4,000 

ed, 18, Mission Row, Calcutta. 
«688. South Samla . . Post Office Pandave- Kalyanji Mavji and Company, 14, Netaji 11,000 
swar. Subhas Road, Calcutta. ; 
+889. Salanpur A Seam , Post Office Salanpur New Sergarh Coal Company, Post Office 4,000 
Salanpur, Burdwan. 
“690, South East Bara- Post Office Charanpur Bharat Collieries Limited, 11, Clive Row, 4,000 
boni Khas, Calcutta, 
+691, Shyamsundarpur , Post Office Ukhra Burdwan Collieries Limited, 5, Synagogue 15,000 
Street, Calcutta, 
892. Samla Govindpur . Post Office Pandave- Samla Govindpur Collieries (Private) 4,000 
swar. Limited, 33, Canning Street, Calcutta-1. 
693, Selected Nandi . Post Office Siduli J Potma Devi, Post Office Sitarampur, 4,000 
urd wan, 
$94. Saltore . > . Post Office Saltore Barakar Coal Company, Chartered Bank 4,000 
Building, Calcutta, 
+895, Selected Baraboni. Post Office Charanpur Selected Baraboni Coal Compary Limited, 4.C00 
Post Office Charanpur, Burdwan, 
#696, Toposi . è . Post Office Toposi Associated Nandi Collieries Limited, 18, 7,65,000 
Netaji Subhas Road, Caleutta-1. 
697. Tara . F . Post Office Birkulti Tara Colliery Limited, 19, Radha Nagar 1,07,000 
Road, Burnpur, Asansol, .- 
898, Toposi Koradanga , Post Office Toposi Toposi Koradanga Coal Concern, Post 4,000 
i Oftice Toposi, Burdwan. 
99, Uttat Dhadka . Post Office Kajoragram New Beerbhum Coal Company, 8, Clive 4,000 
f Row, Calcutta. : 
“700. Upper Kajora . Post Office Kajoragram Hari Prasad Bhan Singha, 29-A, Sir H. 4,000 
i Goenka Street, Calcutta-7. 
701. Victory Group , Post Office Nutandanga Coal Products (Private) Limited, 3, Bank- 12,55,000 
; shall Street, Calcutta, 
4902. Visheshari Khan. Post Office Ukhra N. H, Ojha and Company, Gillander’s 9,37,000 
dra, House, 18, Netaji Subhas Road, Calcutta. 
“708. Viceroy (Mandal’s) Post Office Dishergarh B. N. Mandal and Company, Parekh’s 4,000 
; Building, 22, Canning Street, Calcutta, 
‘304, Western Kaiora , Post Office Kajoragram Western Kajora Collieries (Private) 2,37,000 
Limited, 178, Mahatma Gandhi Road, 
Calcutta, 
-%05, West Baraboni . Post Office Raghunath Modern Coal Trading Company (Private) 71,000 
Chak, Limited, Post Office Raghunath Chak, 
Burdwan. 
“406, West Palasiha . Post Office Asangole P. K., Agarwala and Others (B. L, Agar- 4,000 
wala and Sons), Post Office Jharia, 
“307, West Jamuria . Post Office Charanpur West Jamuria Coal Company Limited, 2. 4,000 


Brabourne Road, Calcutta, 


Darjeeling Coalfield 


-708. Dalingkota . . Post OfficePillan’sHat Himalaya Coal and Mineral Industries, 4,000 
3 N Post Office Bagrakote, Darjeeling, 

703, East Bagrakote . Post OfficePillan’sHat Dalingkote Colliery, Post Office Pillan’s 4,000 
: Hat, Darjeeling. 

"710. Cagu. . Post Office Menabari Choudhury and Chakravarty Chaturbhati: 4,000 
. Post Office Bagrakote. 

"71L. Lithi Valley. . Post Office Fagu B. D, Sharma, Darjeeling, 4,000 





Explanation. — In this Schedule, wherever any amount, specified in the fifth column against a coal 
mine, has been declared in the foot notes to include also the amount payable in relation to one or more 
-ather coal mines, all the coal mines in relation to which such amount has been specified in the said 
column as payable, shall be deemed, for the purposes of this Act, to constitute a group of coal mines, 


4973 © 


THE APPRENTICES (AMEND- 
MENT) ACT, 1973 
(Act No. 27 of 1973)* 
{7th June, 1973.} 
An Act further to amend the Apprentices 
Act, 1961. 
Be it enacted by Parliament in the Twenty- 


fourth Year of the Bepublic of India as 
follows :— 


1. Short title and commencement. 


(1) This Act may be called THE APPREN. 
TICES (AMENDMENT) ACT, 1973. 

(2) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of long title. 

In the long title to the Apprentices Ast, 
1961 (hereinafter referred to as tha principal 
Aat), the words “in trades” shall be omitted, 


3. Amendment of section 1. 

Tn section 1 of the principal Act, in sub- 
section (4),— 

(i) clause (b) shall be omitted; 

(ii) for clause (c), the following clause shall 
‘ba substituted, namely :— 

"(g) any such special apprenticeship scheme 
dor imparting training to apprentices a3 may 
be notified by the Central Government in the 
Official Gazette.”’. 


4. Amendment of section 2. 

In section 2 of the principal Act,— 

(i) clauge (e) shall be re-lettered aa clause 
{aa) and — 

(1) before clause (aa) as so re.lettered, the 
following clause shall be inserted, namely :— 

*(a) “All India Council” means the All 
India Council of Technical Education esta. 
blished by the resolution of the Government 
of India in the former Ministry of Education 
Wo. F. 16-10/44.E. IIL, dated the 30th 
November, 1945;; 

(2) in clause (aa) as so re-lettered, the 
worda "in designated trade” shall be omitted; 


(3) aftor clange (aa) as co re-lettered, the - 


following clause shall be inserted, namely :— 
‘(aaa) “apprenticeship training”? means & 
Ooursa of training in any industry or establish. 
meni undergone in pursuance of a contract of 
apprenticeship and under prescribed terms 
and conditions which may be different for 
different categories of apprentices;’; 
(li) in clauge (d), in sub.clause (1), after 
{*] Received the assent of the President on 7-6-1973. 
Act published in Gaz. of India; 7-6-1973, Part 
IL-8, 1, Ext. P. 829, 
For Statement of Objects and Reasons, see Gaz, of 
India; 21-11-1972, Part II-S. 2, Ext. P. 1123. 


10723 Anta 11 


Apprentices (Amendment) Act, 1973 


[Act 27] 161 


item (a), the following item shall be inserted, 
namely :— 

“(ea) the practical training of graduate or 
technician apprentices, or”; 

(iii) after clause (å), the following clause 
shall be inserted, namely 

‘(dd) "Board or State Council of Technical 
Education” means the Board or State Council 
of Technical Education established by the 
State Government;’; 

(iv) in clause (e), for the words "means a 
trade”, the words "means any trade or occu. ` 
pation or any subject field in engineering or 
technology”’ shall be eubstituted; 

(v) for clauses (j) and (k), the following 
clauses shall be substituted, namely :— 

‘(i) “graduate or technician apprentice” 
means an apprentics who holds, or is under. 
going training in order that he may hold a 
degres or Giploma in engineering or techno. 
logy or equivalent qualification granted by 
any institution recognised by the Government 
and undergoes apprenticeship training in any 
such subject field in engineering or technology 
as may be prescribed; 

(k) “industry” meana any industry or busi. 
nees in which any trade, occupation or subject 
field in engineering or technology may ba 
specified as a designated trade;’; 

(vi) after clause (m), the following clause 
shall be ineerted, namely :— 

‘(mm) ‘Regional Board” means any board 
of Apprenticeship Training registered under 
the Societies Registration Act, 1860 ai Bombay, 
Calcutta, Madras or Kanpur;’; 

(vii) after clause (p) the following clause 
shall be inserted, namely :— 

‘(q) "irado apprentice” means an apprentice 
who undergoes apprenticesbip training in 
aay such trede or occupation as may be 
prescribed.’. 


5, Amendment of section 3. 

In section 3 of the principal Act, in tha 
proviso, the following shail be added at the 
end, namely :— 

“and for difforent categories of apprentices”. 


6. Insertion of new section 3A. 


After section 3 of the principal Act, the 
following section shall be inserted, namely: — 


Reservation of training places for the 
Scheduled Castes and the Scheduled 
Tribes in designated trades. 

*3A. (1) In every designated trade, training 
places shall be reserved be the employer for the 
Scheduled Oastes and the Scheduled Tribes. 

(2) The number of training places to be 
reserved for the Scheduled Castes and tha 
Scheduled Tribes under sub-section (1) shall 
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ba such as may be prescribed, having regard 
to the population of the Scheduled Castes and 
the Scheduled Tribes in the Stata concerned. 


Explanation, — In this section, the expres- 
sions "Scheduled Castes” and Scheduled 
Tribes” shail have the meanings as in 
clauses (24) and (25) of artisle 366 of the 
Constitution.’. 


7, Substitution of section for 


new 
section 4. 
For ‘section 4 of the principal Act, the 
following section shall be substituted, 
namely :— 


“4, Contract of apprenticeship. 

(1) No person shall be engaged as an ap. 
prentice to undergo apprenticeship training 
in a designated trade unlezs auch pergon or, 
if he is a minor, his guardian has entered 
into a contract of apprenticeship with the 
employer. 
` (2) The apprenticeship training shall be 
deemed to have commenced on the date on 
which the contract of apprenticeship hag been 
entered into under sub-section (1). 

(3) Every contract of apprenticeship may 
contain such terms and conditions as may be 
agreed to by the parties to the contract: 

Provided that no such term or condition 
. Shall be inconsistent with any provision of 
this Act or any rule made thereunder. 

(4) Every ‘contract of apprenticeship en- 
tered into under sub-section (1) shail ke sent 
by the employer within such period ag may 
be prescribed to the Apprenticeship Adviser 
for registration. 

(5) The Apprenticeship Adviser shall not 
register & contract of apprenticerhip unless 
he is satisfied that the person described as an 
apprentice in the contract is qualified under 
this Act fox being sngaged as an apprentice to 
undergo apprenticeship training in the desig. 
nated trade specified in the contrast. 

(6) Where the Central Government, after 
consulting the Central Apprenticeship Council, 
makes any rule varying the terms and condi- 
-tions of apprenticeship training of any cate. 
gory of apprentices undergoing such training, 
then, the terms and conditions of every con- 
tract of apprenticaship relating to that cate- 
gory of apprentices and subsisting immediately 
before the making of euch rule shall be 
deemed to have been modified accordingly.. 


8. Amendment of section 6. 

Tn gestion 6 of the principal Act,— 

(i) in Gauge (e), — i 

(a) for the word "apprentices", the words 
“trade apprentices” shall be substituted : 
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(b) for the words “‘thaé-Council,” the worde 
“that Council or by an institution recognised: 
by that Cauncil” shall be substituted; 

(ii) after clause (a), the following clauce- 
shall be inzerted, namely :— 

(am) in the aeee of trade apprentices who, 
having undergone institutional training in a 
school or ‘other institution affiliated to ox 
recognised by a Board or Btate Council of 
Technical Education or any other authority 
which the Central Government may, by notifi- 
cation in the Official Cazette specify in this 
behalf, have passed the trade testa conducted 
by that Board or State Council or authority, 
the period of apprenticeship training shall be 
puch ag may be prescribed;”’; 

(iii) in clause (b), for the word "apprentices", 
the words "irade apprentices” shall be sube 
stituted ; 

(iv) after clause (b) the following clauco 
shall be inserted, namely :— 

(c) in the case of graduate or technician 
apprentices, the period of apprenticeship train. 
ing shall be such as may be prescribed.”. 


9. Amendment of section 8. 

In section 8 of the principal Act,— 

(i) for subsections (1), (2) and (3) the 
following {sub-sections shall be substituted,. 
namely :— 

‘(1) The Central Government ehall, after 
consulting the Central Apprenticeship Council 
by order notified in the Official Gazette, deter- 
mine for each designated trade the ratio of 
trade apprentices to workers other than 
unskilled workers in that trade : 

Provided that nothing contained in this 
sub-section shail be deemed to prevent any 
employer from engaging a number ot trade 
apprentices in excess of the ratio determined 
under this sub-section. 

(2) In determining the ratio under rub. 
section (1), the Central Government shall 
have regard to the facilities available for 
apprenticeship training under this Act in the 
designated trade concerned as well as to the 
facilities that may have to be made available 
by an employer for the training of graduate. 
or technician apprentices, if any, in pursuance 
of any notice issued to him under sub-sec- 
tion (3A) by the Central Apprenticeship Ad- 
viser or such other person asis referred to 
in that sub-section. 

(3) The Apprenticeship Adviser may, by 
notice in writing, require an employer to 
engage such number of trade spprenticer 
within the ratio determined by the Central 
Government for any designated trade in hia 
establishment, to undergo apprenticeship tiain- 
ing in that trade and the employer shall 
comply with such requisition ; 
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Provided that in making apy requisition 
under this sub-sechion, the Apprenticeship 
Adviser shall have regard tothe facilities 
actually available in the establishment con- 
cerned. 


(34) The Central Apprenticeship Adviser 
or any other person not below the rank of au 
Assistant Apprenticeship Adviser authorised 
by the Central Apprenticeship Adviser in 
writing in this behalf shall, having regard to— 

(i) the number of managerial persons (in. 
cluding technisal and supervisory persons) 
employed in a designated trade; 

(ii) the number of management trainees 
engaged in the establishment; 

(iii) the totality of the training facilities 
available in a designated trade; and 

(iv) such other factors as he may consider 
fit in the circumstances of the cage, 
by notice in writing, require an employer to 
impart training to such number of graduate 
ox technician apprentices in such trade in his 
establishment as may be specified in such 
notice aud the employer shall comply with 
such requisition. 


Explanation. — In this sub-section the ex. 
pression “management trainee” means a per- 
gon who is engaged by an employer for under. 
going a course of training in the establish. 
ment of the employer (not being apprentice. 
ship tvaining under this Act) subject to the 
condition that on suicessful completion of 
Buch training, such person shall be employed 
by the employer on & regular basis.’; 

(ii) in sub-section (5), after the words “in 
excess of the ratio determined by the Central 
Government’, the words, brackets, figure and 
letter ‘or in excess of the number specified 
in a notice issued under sub-section (3A)” 
shall be inserted. 


10. Amendment of section 9. 

In section 9 of the principal Act,— 

(i) in sub-section (2),— 

(a) in the opening paragraph, for the words 
“The Central Apprenticeship Adviser”, the 
words “The Central Apprenticeship Adviser 
or any other person not below the rank of 
an Assistant Apprenticeship Adviser autho. 
rised by the Central Apprenticeship Adviser 
in writing in thig behalf” shall be sub. 
stituted; 

(b) in the proviso, for the words “the 
State Apprenticeship Adviser’, the words 
“tho State Apprenticeship Adviser er any 
other person not below the rank of an Assis. 
tant Apprenticeship Adviser authorized by 
ths State Apprenticeship Adviser in writing 
in this behalf” shall be substituted: 

(ii) for sub-section (3), the following sub- 
section chall be substituted, namely :— 
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(3) Such of the trade apprentices as have 
not undergone institutional training in a 
schoo! or other institution recognised by the 
National Oounai! or any other institution 
affiliated to or resognised by a Board or Stata 
Counsil or Technical Education oz any other 
authority which the Central Government 
may. by notification in the Official Gazettes. 
specify in this behalf, shall, before admission. 
in the workshop for practical training; 
undergo 8 course of basic training,”; 

(iii) in sub-gection (4), for the words “the 
apprentices”, the words ‘the trade appren. 
tices” shall be substituted; 

(iv) after sub.seation (4), the following sub- 
sections shall be inzerted, namely :— 

“(4A) Notwithstanding anything contained 
in sub-section (4), if the number of appren. 
tices to be trained ateny time in any establish. 
ment in which five hundred or more workers 
are employed, is less than twelve the em. 
ployer in relation to such establishment may 
depute all or any of such spprentises io any 
Basia Training Centre or Industrial Training 
Institute for basic training in any designated 
trade, in either case, run by the Government. 

(4B) Where an employer deputies any ap. 
prentice under sub-section (4A), such em- 
ployer shall pay to the Government the ex- 
penses incurred by the Government on such 
training, at such rate as may be specified by 
the Central Government.”; 

(v) im sub.sections(5) and (6), for the 
words “the apprentices,” the words "the trade 
apprentices” shall be substitated; 

(vi) in gub.scction (7), for the words "The 
syllabus of”, the words “In the caseof an 
apprentice other thana graduate or techni- 
Gian apprentice, the’ syllabus of” shall be 
substituted; : f 

(vii) after sub-section (7), the following 
sub-section shall be inserted, namely :— 

“(7A) In the case of graduate or technician 
apprentices the programme of apprenticeship 
training and the facilities requized for such 
training in any subject field in engineering 
or teshnology shall be such as may be ap- 
proved by the Central Government in con- 
sultation with the Central Apprenticeship 
Council.”; 

(viii) in sub-section (8),— 

(a) in clause (a), for the words, brackets 
and letter “practical training imparted to ap-- 
prentices other than those referred to in 
clause (a), the words, brackets and letters 
‘practical training, including basic training, 
imparted to trade apprentices other than 
thoge referred to in clauses (a) and (aa)” shall 
be substituted; 

(b) in cleuse (b), for the words, brackets 
and letter "practical training imparted to 
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apprentices referred to in clause (a), the 
words, brackets and letters ‘practical trein- 
ing, including basic training, imparted fo 
trade apprentices referred to in clauses (a) 
and (aa)” shall be substituted; 

(c) after clause (b), the following clause 
shall be ingerted, namely: — 

“(e) recurring costs (excluding the cost of 
atipends) incurred by an employer ia connec- 
tion with the practical training imparted to 
graduate or technician apprentices shall be 
borne by the employer and the gost of sti- 
pends shall be borne by the Central Govern- 
ment and the employer in equal sbares up to 
such limit as may be laid down by the Central 
Government and beyond that limit, by the 
employer alone.” 


11. Amendment of section 10. 

In section 10 of the principal Aci,— 

(i) in sub-section (1), foz the words "An 
apprentice”, the words “A trade apprentice” 
shall be substituted and for the words ‘'the 
apprentice”, the words "the trade apprentice” 
shall be substituted; 

(ii) in sub.section (3), for the words “an 
apprentice” the words “e trade apprentice’ 
shail be substituted; 

(iii) for sub-section (4), the following sub- 
sections shall be substituted, namely:— 


(4) In the case of trade apprentices who, 
after having undergone a course of inatitu- 
tional training, have passed the trade tests 
` gonducted by the National Council or have 
passed the trade teats and examinations con- 
ducted by a Board or State Council of Tech- 
nical Education or any other authority which 
the Central Government, may, by notification 
in the Official Gazette, specify in this behalf, 
the related instruction may be given on such 
reduced or modified scale as may be pres- 
gribed. 

(5) Where any person has, during his course 
‘in a technical institution, become a graduate 
or technician apprentice and during hia 
apprenticeship training he has to receive 
related instruction, then tha employer ehall 
release such person from practical training 
to recsive the related instruction in such 
institution, for such period as may be specified 
by the Oentral Apprenticeship Adviser or by 
any other person not below the rank of an 
Assistant Apprenticeship Adviser authorised 
by the Central Apprenticeship Adviser in 
writing In this behalf.” 


12. Amendment of section 11. 

In section 11 of the principal Act, in 
clause (b), for the words "duly qualified’. the 
words “who possesses the prescribed quali- 
fications” shall be substituted. 
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13. Amendment of section 12, 


Section 12 of the principal Act shall be re- 
numbered as sub-section (1) thereof, and— 

(a) in sub-section (1) 23 so re-numbered, 
for the words "Every apprentice’, the words 
"Every trade apprentice” shall be substituted; 

(b) after sub-section (1) as s0 re-numbered, 
the following sub-section shall ke inserted, 
namely:— 

“(2) Every graduate or technician appren- 
tice undergoing apprenticeship training shall 
have the following obligations, namely:— | 

(a) to learn hia eubjeot field in enginsering 
or technology conscientiously and diligently 
at his place of training: 

(b) to attend the practical and instructional 
Glasses regularly; 

(o) to carry out all lawful orders of his 
employer and superiors in the establishments; 

(d) to carry out hia obligations under the 
contract of apprenticsehip which shall inciude 
the maintenance of such records of his work 
ag may be prescribed.”. 


14. Amendment of section 13. 

Tn gestion 13 of the principal Ast,— 

(i) in sub-section (1), for the words "pres. 
ribed minimum rate”, the words, lettera and 
figures “prescribed minimum rate, or the rate 
which was being paid by the employer on Ist 
January, 1970 to the catagory of apprentices 
under which such epprentice falls, whichever 
is higher,” shall be substituted; 

(ii) for sub-eection (2), the following sub- 
section shall be eubstituted, namely: =— 

"(2) An epprentice shall not be paid by his 
employer on the basis of piece work nor ghall 
he be required to take part in any output 
bonus or other incentive scheme.”, 


15. Amendment of section 17, 

In section 17 of the principal Act, for the 
words “applicable to workers in the trade”, 
the worda “applicable to employees of the cor- 
responding category” ehall be eubstituted. 


16. Amendment of section 21. 

In section 21 of the principal Act,— 

(i) in sub-section (1), for the word “appren- 
tice”, the words "trade apprentice” shall be 
substituted and for the words ‘served hia 
apprenticeship’, the words “undergone his 
apprenticeship training” shall be substituted; 

(ii) in sub-section (2), for the word “ap- 
prentice’, the words “trade apprentice” shall 
be substituted; 

(iii) after sub-section (2). the following sub- 
sections shall ba inserted, namely:— 

(3) The progress in apprenticeship training 


of svery graduate or technician apprentice 
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shall be assessed by the employer from time to 
time. $ 


(4) Every graduate or technician appren- 
tice, who completes his apprenticeship train- 
ing to the satisfaction of the Central Appren- 
ticeship Council, shall be granted a certificate 
of proficiency by that Council.”. 


17. Amendment of section 23. 


In gection 23 of the principal Act,— 

(i) in sub-section (1), items (e),and (£) shall 
be -re.lettered as items (b) and (i) respectively 
and before item (h) as so re-lettered, the 
following items shall be inserted, namely: — 

"(o) The All India Council, 

(f) The Regional Boards, 

(g) The Boards or State Councils of Techni. 
cal Education,’’; 

(ii) after sub-section (2), the following sub. 
section shall be inserted, namely :— 

“(2A) Every Board or State Council of 
Technical Education and every Regional 
Board shall be affiliated to the Central Ap- 
prenticeship Council,” 

(iii) in sub.gestion (3), in the proviso, after 
the words "the State Apprenticeship Council,” 
the words ‘and the Board or State Council of 
Technical Education” shall be ingerted. 


18. Amendment of section 24. 

In section 24 of the principal Act,— 

(i) in sub-section (2),— 

(a) for the words "a Ohairman”. the word3 
"a Chairman and a Vice-Chairman” shall be 
substituted; . 

(b) in clause (b), the word “and” occurring 
at the end shall be omitted; 

(c) in clause (e), for the words “industry 
and Iabour,”, the words “industry, labour and 
technical education, and” shall be substituted; 

(da) after clause (c), the following olzuse 
shali be inserted, namely :— 

“(d) representatives of the All India Coun. 
cil and of the Regional Boards.”; 

(ii) in sub-section (4),— 

(a) for the words “a Chairman”, the words 
"a Chairman and a Vice-Chairman” shall be 
substituted; 

(b) in clause (b), the word “and” occurring 
at the end shal! be omitted; 

(e) in clause (c), for the words ‘industry 
and lebour,”, the words “industry, labour and 
technical education, and” shall be substituted: 

(d) after clause (c), the following clause 
shall be inserted, namely :— 

"(d) representatives of the Board or of the 
State Council of Technical Education’; 

(iii) in sub-section (6), for the words “the 
Ohsirman” in both the places where they 
occur, the words ‘'the Chairman and the Vice- 
Chairman” shall be substituted. 
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19. Amendment of section 27, 

In section 27 of the principal Act,— 

(i) in sub-section (1), for the words “may 
appoint suitable persons aes Deputy end Assis. 
tant Apprenticeship Advisers’, the words “may 
appoint suitable persons as Additional, Joint, 
Regional, Deputy and Assistant Apprentice- 
ship Advisers” shall be substituted; 

(ii) in sub-section (2), for the words ‘‘every 
Deputy or Assistant Apprenticeship Adviser”, 
the words “Every Additional, Joint, Regional, 
Deputy or Agsistans Apprenticeship Adviser” 
shall be snbatituted. 


20. Amendment of section 28. 


In section 28 of the principal Act, for the 
words “every Deputy or Assistant Apprentice. 
ship Adviser”, the words "every Additional, 
Joint, Regional, Deputy or Assisiani Appren. 
ticeship Adviser” shall be substituted. 


21. Amendment of section 29. 


In section 29 of the principal Act, in- Bub- 
section (1),— 

(i) for the words “‘Osntral Apprenticeship 
Adviser”, the words ‘Central Apprenticeship 
Adviser or euch other person, not selow the 
renk of an Assistant Apprenticeship Adviser, 
ag may be authorised by the Central Appren- 
tiseship Adviser in writing in this behalf” 
shall be substituted; 

(ii) in the proviso, for the words “a State 
Apprenticeship Adviser’, the words “a State 
Apprenticeship Adviser or such other person, 
not below the rank of an Assiatant Apprentice. 
ship Adviser, a8 may be authorised by the 
State Apprenticeship Adviser in writing in 
this behalf” shall be substituted. 


22. Amendment of section 30. 

In ection 30 of the principal Act. in sub- 
section (2), in clause (b), for the words “the 
Central or the State Apprenticeship Adviser”, 
the words “the Centra} or the State Appren- 
ticeship Adviser or such other person, not 
below the 1ank of an Assistant Apprenticeship 
Adviser, a3 may be authorised by tha Central 
or the Stata Apprenticeship Adviser in writ. 
ing in this behalf” shall be substituted. 


23. Amendment of section 35. 
In seation 35 of the principal Act. in sub. 


section (2), in clause (b), for the words “a 
Deputy or Assistant Apprenticeship Adviser”, 
the words “an Additional, a Joint, s Regional, 
a Deputy or an Assistant Apprenticeship Ad- 
viser” shall be substituted. 


24. Amendment of section 37. 

In section 37 of the principal Ac‘. in sub. 
section (3), for the words “or in two succes. 
sive sessions, end if before the expiry of tha 
session in which it is so laid or the gession 
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immediately following”, the words “cr in two 
` cr more successivo sessions, and if, before the 
expiry of the session immediately following 
the session or the succassive sessions aforesaid” 
shall be substituted. 


THE MANIPUR APPROPRIATION 
ACT. 1973 


(Act No. 28 of 1973)* 
[31st July, 1973] 


An Act to authorise payment and appro” 
priation of certain sums from and out 
of the consolidated Fund of the State 
of Manipur for the services of the 
financial year 1973-74. 


[Text of the Act is not printed.] 


THE ANDHRA PRADESH APPRO- 
PRIATION (No. 2) ACT. 1973 


(Act No. 29 of 1973)t 
[31st July 1973} 


An Act to authorise payment and appro- 
priation of certain sums from and out 
of the consolidated Fund of the State 
of Andhra Pradesh for the services of 
the financial year 1973-74, 


[Text of the Aot is not printed.) 


THE ORISSA APPROPRIATION 
(No. 2) ACT, 1973 i 


(Act No. 30 of 1973jt 
[31st July 1973} 


An Act to authorise payment and appro- 
priation of certain sums from and out 
of the consolidated Fund of the State 
of Orissa for the services of the finan- 
cia! year 1973-74. 


[Text of the Act i3 not printed. ] 


te e 








[*] Received the assent of the President on 81-7- 
1978. Act published in Gaz..of India, 31-7- 
1973, PartI(-S.1, Ext., p. 359. For Statemeni 
of Objects and Reasons, see Gaz. of India, 
24-7-1973 Pi, IL-8. 2. Ext., p. 634 


[f] Received the assent of the President on 81-7~ 
1973; Act published in Gaz. of India, 31-7- 
1973, Part 11-8. 1, Ext., p. 362. For Statement 
of Objects and Reasons, seo Gaz, of India, 
25-7-1973 Part II.8. 2, Ext., p- 639 


[f] Received the assent of the President on 
81-7.1973. Aot published in Gaz. of India, 
81-7-1973, Part JI-8. 1, Ext., p. 866. For 
Statement of Objects and Reasona, sea Gaz. cf 
India, 28-7-1973 Part II-S. 2, Ext. p. 645, 


Mysore State (Alteration of Name) Act, 1973 
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THE MYSORE STATE (ALTERA- 
TION OF NAME) AOT, 1973 


{Act No. 31 of 1973)" 
[21st August 1973] 


An Act to alter the name of the State 
of Mysore. 


Be it enacted by:Parliamsent in the Twenty- 
fourth year of the Republic of India ag 
follows :— 


1. Short title and commencement. 


(1) This Act may ba called the MYSORE 
STATE -(ALTERATION OF NAME) ACT, 
1973, 

(2) It shall come into force on such date ag 
the Central Government may by notification 
in the Official Gazette, appoint. 


2. Definitions. 

In this Act, onless the context otherwise 
requires,— 

(a) “appointed day” means the date ap- 
pointed under sub.seation (2) of section 1 for 
the coming into force of thia Aci. 

(b) appropriate Government’? means, as 
respects & lew relating to a maitar enumerated 
in Lisi I in the Seventh Schedule to the 
Constitution, the Central Government, and as 
respects any other law, the State Government, 

(o) law’? includes any enactment, ordin. 
ance, regulation, order, bye-law, rule, schema, 
notification oz others instrament having the 
force of law in the whole or any part of the 
State of Mysore. 


3. Alteration of name of State of Mysore. 


As from the appointed day, the Siate of 
Mysore shall be known as the State of 
Karnataka. 


4. Amendment of article 168 of the Con- 
stitution :— 
In sub-clause (a) of clause (1) of artisla 168 
of the Constitution, for the word “Mysore” 
the word '‘Karnataka” shall be substituted. 


5. Amendment of first and Fourth Sche- 
dules to the Constitution :— 

(1) In the First Schedule to the Constitu. 
tion under the heading “I THE STATES” for 
the figures and word "9 Mysore” the figure 
and word “9 Karnataka” shall be substituted. 


(2) In the Fourth Schedule to the Con- 
stitution for the figurea and word:10 Mysore” 
the figures and word “10 Karnataka” shall be 
substituted. 


[*] Received the assens of the President on 21-8- 
1973, Act published in Gaz, of India; Pat II- 
B. 1 


For Siatndnt of Objects and Reasons, see Gaz. of 
India; 19-12-1972, Part II-S, 2, Ext. P, 1822. 
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6. Power to adapt laws:— 


(1) For the purpose of giving effeat to the 
alisration of the name of tha State of 
Mysore by section 3, the appropriate Govern. 
ment may, before the expiration of one year 
from the appointed day by order make such 
adaptations and modificationg of any law 
mada before the appointed day, whether by 
way of rapsal or amondment ag may be neses- 
dary or expedient, and thereupon every such 
daw shall have effect subject to the adaptations 
and modifications so made, 


(2) Nothing in sub-section (1) shall be 
desmed to prevent a competent Legislature 
or other competent authority from repealing 
or amending any law adapted or modified by 
the aporopriate Government under the said 
sub-section, 

7. Power to construe laws :— 

Notwithstanding that no provision or in- 
sufficient provision has been made under 
section 6 for the adaptation of a law made 
before the appointed day,.any Court, tribunal 
or authority required or empowered to enforce 
auch law may construe the law in such 
manner, without affecting the substance ad 
may he necessary or proper in regard to the 
matter befora the Court tribunal or authority. 
8. Legal Proceedings :— 

Where immediately before the appointed 
day any legal proceedings are pending to 
which the State of Mysore is a party the State 
of Karnataka shall ba deemed:to be sabstituted 
fox the State of Mysore in those proceedings. 





THE NATIONAL CO-OPERATIVE 
DEVELOPMENT CORPORATION 
(AMENDMENT) ACT, 1973 
(Act No. 32 of 1973)* 

[2ist August, 1973] 
An Act to amend the National Co-opera- 


tive Development Corporation Act, 
1962. 


Ba it enacted by Parliament in ths Twenty. 
fourth Year of the Bepublic of India as 
follows :— 

i, Short title. 
This Act may be called the National Co. 


Operative Developmen} Corporation (Amend. 


ment) Act, 1973. 
2. Amendment of section 1. 


In sub-section (2) of section 1 of the Na. 
tlonal Co.operative Development Corp2ration 


[*] Received the essent of the President on 
21-8-1973, Act published in Gaz. of India, 
22-8.1973, Part II-S. 1, Ext., p. 377. For 
Statement of Objects and Reasons, see Gaz. of 
India, 18-4-1973, Part II-S. 2, Ext., p. 335. 


Act, 1962 (hereinafter referred to as the prin. 
cipal Act), the worda “except the State of 
Jammu and Kashmir” shall be omitted. . 


THE UTTAR PRADESH STATE 
LEGISLATURE (DELEGATION 
OF POWERS) ACT, 1973 
(Act No. 33 of 1973)+ 

[22nd August 1973] 
An Act to confer on the President the 


power of the Legislature of the State of 
Uttar Pradesh to make laws. 


[Text of the Aot is not printed.] 


THE LACCADIVE, MINICOY AND 
AMINDIVI ISLANDS (ALTERA- 
TION OF NAME) ACT, 1973 
(Act No. 34 of 1973)! 

[26th August, 2973] 
An Act to alter the name of the Union 
territory of the Laccadive, Minicoy and 
Amindivi Islands 
Ba it enacted by Parliament in the Twenty. 
fourth Year of the Re-public of India aa 
follows: 


1. Short title and commencement. 


(1) This Act. may be called the LACCA. 
DIVE, MINICOY AND AMINDIVI ISLANDS 
(ALTERATION OF NAMBE):AOT, 1973. 


(2) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint, 


2. Definitions. 

In this Act. unless the contex otherwise 
requires 

(e) “appointed day” means the date ap. 
pointed under sub-eeation (2) of section 1 for . 
the coming into force of this Act; 


(b) “law” includes any enastment, Ordin- 
ance regulation, order, bye-law, rule, scheme, 
notification or other instrament having the 
force of law in the whole or any part of the 
Union territory of the Laccadive, Minicoy 
and Amindivi Islands. 


[t] Received the assent of the President on 
22.8.1973. Act published in Gaz. of India, 
22-8-1973, Part JIS. 1, Ext., p. 379. 

[tf] Received the assent of the President on 6-8-1973 
Act published in Gaz, of India; 27-8-1978, 
Part [1-8.1, Ezt., p. $81. 

For Statement ct Objects and Reasons, see Gaz 
of India; 18.12-1972, Part IL-S. 2, Ext, p. 1784, 
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3. Alteration of name of the Union 
territory of the Laccadive. Minicoy 
and Amindivi Islands. 

As from the appointed day, the Union 
territory of the lLiaceadive, Minicoy and 
Amindivi Islands shall be known as the 
Union territory of Lakshadweep. 


4. Amendment of Article 240 of the Con- 
stitution. 


In article 240 of the Constitution, in 
clause (1), for entry (b), the following entry 
shall be gubstitnéed, namely :— 

(b) Lakshadweap;”. 


5. Amendment of First Schedule to the 
Constitution. 

In the Firat Schedule to the Constitution, 
under the heading “II. THE UNION TER. 
RITORINS”, in entry 3, for the worde ‘The 
Laccadive, Minicoy and Amindivi Islanda.’’, 
the word “Lakshadweep.” shall be substituted. 


6. Power to adapt laws. 

(1) For the purpose of giving effect to the 
alteration of tha name of the Union territory 
of the Iaccadive, Minicoy and Amindivi 
Ielands by section 3, the Oentral Government 
may, before the expiration of one year from 
the sppointed day, by order. make such 
adaptation and modifications of any law made 
before the appointed day, whether by way of 
repsal or amendment as may be necessary or 
expedient, and thereupon every such law shall 
have effect aubject to the adaptations and 
modifications so made. 


(2) Nothing in sub-section (1) shall be 
deamsd to prevent Parliament or other com. 
patent authority irom repealing or amending 
any law adapted or modified by the Central 
Government under the said gub.sestion. 


7. Power to construe laws. 
Notwithstanding that no provision or in- 
sufficient provision has been made under 
section G for the adaptation of a law made 
before the appointed day, any court, tribunal 
or authority required or empowered to enforce 
such law may construe the law in such 
manner, without affecting the cubstance, ag 
may be necessary or proper in regard to the 
matier before the court, tribunal or authority. 


8. Legal proceedings. 

_. Where immediately before the appointed 
day any legal proceedings are pending to 
which the Administrator of the Union terri. 
tory of the Laccadive, Minicoy and Amindivi 
Islands ia a party, or the Union of India re. 
presented by the said Administrator is a party, 
then, for the purposes of those proosedings, 
any reference to the Administrator of the 


Union territory of the Lacoadive, Minicoy and 
Amindivi Islands shall be construed as a 
relerence to the Adiministzatc: of the Union 
territory of Lakshadweep. 


THE APPROPRIATION (No. 3) 
ACT, 1973 
(Act No. 35 of 1973)*§ 
[28th August 1973] 

An Act to authorise payment and appro- 

priation of certain further sums from. 

and out of the Consolidated Fund of 

India for the services of the financial 

year 1973-74, 


(Text of the Act is no} printed.) 


THE CUSTOMS, GOLD (CONTROL) 
AND CENTRAL EXCISES AND 
SALT (AMENDMENT) 

ACT, 1973 
(Act No. 36 of 1973)*t 

{1st September 1973} 

An act further to amend the Customs 

Act, 1962, the Gold (Control) Act, 1968 

and the Central Excises and Salt Act, 
1944, 


Ba it enacted by Parliament in the Twenty. 
fourth Year of the Republic of Indis ae 


follows :— 
CHAPTER I 
PRELIMINARY 
1. Short title. 
This Act may becalled the CUSTOMS, GOLD 
(CONTROL) AND CENTRAL EXOCISES AND 
SALT (AMENDMENT) ACT, 1973. 


CHAPTER H 

AMENDMENT TO THE Cosrome AoT, 1983 
2. Amendment of section 311. 

In section 111 of the Customs Act, 1962 
(hereafter in this Chapter referred to as the 
Customs Act), in clause (m), for the words 
“any dutiable or prohibited goods which do 





[*§] Received the assent of the President on 28-8- 
1973 Act published in Gaz, of India; 29-8-1973, 
Part II-S. 4, Ext. p. 385. 

[*t] Received the assent of the President om 
1-9-1973. Act published in Gaz. of India, 
3-9-1973, Part II-S. 1, Ext,, p. 495. For State» 
ment of Objects and Reasons, geo Gaz. of 
India, 18-12-1972, Pert II-S. 2, Ext; p, 1728, 
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not correspond in any materiel partionlar”, 
the words ,aay goods which do not corres. 
pond in respeat of value or in any other 
particular” ehall be substituted., 


3. Amendment of section 112. 


In section 112 of the Customs Act, after 
clause (ii), tha following clauses shall be 
inserted, namely :— 

(ii) in the case of goods in respect of 
which the value stated in the entry made 
under this Aci ox in the case of baggage, in 
the declaration made under section 77 (in 
either case hereafter in this section referred to 
as the declared value) is higher than the value 
thereof, to a penalty not exceeding five times 
the difference between tha declared value and 
the value thereof or one thousand rupeea, 
whichever is tho greater; 

(iv) im the case of goods falling both under 
clauses (i) and (iii), to a penalty not exceeding 
five times the value of the goods or five times 
the difference between the declared value and 
the value thereof or one thousand rupees, 
whichever is the highest; 


(v) im the case of goods falling both under 
clauge: (ii) and (iii), to a penalty not exces. 
ding five times the duty sought to be evaded 
on such goods or five times the difference 
between the declared value and the value 
thereof or one thousand rupees, whichever is 
the highest.”’. 


4. Amendment of section 123. 


In section 123 of the Customs Act, for sub. 
section (1), the following sub-section shall be 
substituted, namely :— 

(1) Where any goods to which this section 
applies are seized under this Act in the rea. 
sonable belief that they are smuggled goods, 
the burden of proving that they are not 
smuggled goods shall be— 

(a) in a case where such seizure is made 
from the possession of any pergon,— 

(i) on the person from whose possession the 
goods were seized; and 

(ii) if any person, othez than the parson 
from whose possession the goods wore seized, 
Claims to be the owner thereof, also on such 
other person; 

(b) in any other case, on the person, if any, 
who claims to be the owner of the goodi so 
seized.’’. 


5. Amendment of section 135. 
Section 135 of the Customs Act shall be 
re-numbered as sub.section (1) thereof, and— 
(i) in sub-section (1) as so re.numbered,— 
(a) in clause (i), for the words "five years”, 
the words "seven years” shall be substituted; 
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(b) in alausa (ii), for the words "two years’, 
the words ‘three years’ shall be substituted; 

(ii) after sub-section (1) as so renumbered, 
the followiag sub-sections shall be inserted, 
namely:— 

(2) If any person convicted of an offence 
under thia section or under sub-section (1) of 
section 136 is sgain convicted of an offence 
under this section, then, he shali ba punish. 
able for the second and for every subsequent 
offence with imprisonment for a term which 
may extend to seven years and with fine: 

Provided that in the abssnce of special and 
adequate reasons to the contrary to be re. 
corded in the judgment of the cours such im. 
prisonment shall not be for less than siz 
months. 

(3) For the purposes of gub-sections (1) and 
(2), the following shall not be considered as 
special and adequate reasons for awerding & 
sentence of imprisonment for a term of less 
than six months; namely :— 

(i) the fact that the accused has been con- 
victed for the first time for an offence under 
this Act; 

(ii) the fact that in any proceeding undexz 
this Act, other than a prosecution, the accused 
has been ordered to pay a penalty or the goode 
which are the subject-matter of such proceed- 
inga have been ordered to be confiscated ox 
any other action has been taken against him 
for the same act which constitutes the offence; 


(iii) the fact that the accused was not the 
principal offender and was acting merely as & 
carrier of goods or otherwise was & secondary 
party to the commission of the offence; 


(iv) the age of the accused.”. 


6. Insertion of new sections 135A and 
135B. ‘ 


After gection 135 of the Customs Act, the. 
following sections shal! be inserted, namely:— 


Preparation. 

"135A. If a person makes preparation to 
export any goods in contravention of the pro. 
visions of thie Act, and from the circumstances 
of the casa it may be reasonably inferred that 
if not prevented by circumstances independent 
of his will, he is determined to carry out his 
intention to commit the offence, he shall be 
punishable with imprisonment fos a term 
which may extend to three years, or with fine, 
or with both. 


Power of court to publish name, place of 
business, etc.. of persons convicted 
under the Act. ; 

135B. (1) Where any parson is convicted 
under this Aci for contravention of any of the 
provisions thereof, it shall be competent for 
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the cours convicting the person to cause tha 
name and place of business or residence of 
such person, nature of the contravention, tha 
fact that the person has been so convicted and 
‘such other particulars as the court may con- 
‘sider to be appropriate in the circumstances 
of the case, to be published at the expense of 
such person in sush newspapers or in fuch 
manner as the court may direst, 


(2) No publication under sub-section (1) 
‘shall be made untill the period for preferring 
an appeal against the orders of the court has 
expired without any appeal having been pre- 
ferred, or such an appeal, having been pre. 
ferred, has been disposed of. 

(3) The expanses of any publication unde 
-sub-section (1) shail be recoverable from . the 
‘eonvicted person a3 if if were a fine imposed 
by the court’. 


7. Amendment of section 136, 

Tn section 136 of the Customs Act, in gub- 
‘section (1), for the words “two years”, the 
words ‘‘threa years” ehall bo substituted. 


8. Amendment of section 138. : 
In section 133 of the Customs Act, for the 
words, brackets and figures “ander clause (i) 
of section 135", the words, brackets and 
figures "under clasae (i) of sub-section (1) of 
section 135 or under sub-section (2) of thai 
` gection’’ shall be substituted. 


9. Insertion of new sections 138A and 
Aiter section 138 of the Oustoms Act, the 
following sections shall be inserted, namely: — 


Presumption of culpable mental state. 
'188A. (1) In any proseontion for an offence 
ander this Act which requires a culpable 
mental state on the part of thea accused, the 
court shall presume the existence of such 
mental state but it shall be a defensa for the 
accused to prove the fact that he had no such 
mental state with respeot to the act charged 
@3 an offence in that prosecution. ; 
Explanation. — In this section, “culpable 
mental stato” includes intention, motive, 
knowledge of a fast and belief in, or reason 
to believe, 'a fact. 
7 (2) For the purposes of this segtion, a faci 
is said to be proved only when the couri 
believes it to exist beyond reasonable doubt 
and not merely when its existence is esta. 
blished by a preponderance of probability. 


. Relevancy of statements under certain 
circumstances. 


138B. (1) A statement made and signed by 
& person before any gazetted officer of customs 
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during the course of any inquiry or proceed. 
ing under thi; Act shall be relevant, for the 
purpose of proving, in any prorecution for an 
offence under this Aci, the truth of the facie 
which it contains,— 

(a) when the psrgon who made the state. 
ment is dead oz cannot be found, or is incap" 
able of giving evidence, or is kept out of the 
way by the adverse party, or whose presence 
cannot be obtained without an amount of 
delay or expense whish, under the circum. 
stances of the case, the court considers un- 
reasonable; or i 


(b) when the person who made the state. 
ment is examined as a witness in the case 
before the gourt and the court is of opinion 
that having regard to the circumstances of the 
case, the statement should be admitted in 
evidence in the interests of justice. 


(2) The provisions of sub-section (1) shall, 
so far as may be, apply in relation to any 
procesding under this Act, other than a pro. 
ceeding before a court, as they apply in rela. 
tion to a procseding before a court.’. 


10. Substitution of new section for sec- 
tion 139, 

Wor section 139 of the Customs Aot, the 

following section shall be substituted, naamely:— 


Presumption as to documents in certain 
cases, 

"139. Whers any document— 

(i) is produced by ‘any person or has been 
seized from the custody or control of any 
person, in either case, under this Act or under 
any other law, or 


(ii) hes been received ‘from any place out. 
side India in the course of invesiigation of any 
offence alleged to have been committed by 
any person under this Act, 
and such document is tendered by tha prose- 
cution in evidence againss him or against him 
and any other person who is tried jointly with 
him, the curt shall — 

(a) pre:ume, unless the contrary is proved, 
that the signature and every other part of 
such document which purports to ba in the 
handwriting of any partigular person or which 
the Court may reasonably assume to have been 
signed by, or to be in the handwriting of, any 
particular person, is in that person’s hand. 
writing, erd in the case of a dosument exe- 
cuted or attested, that ii was executed ox 
attested by the person by whom it purports to 
have been so executed or attested; 

(b) admit the document in evidence, not- 
withstanding that itis not duly stamped, if 
cuch dosument is otherwise admissible in 
evidence; 
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(o0) in e case falling under clause (i) also 
presume, unless the contrary ia proved, the 
truth of the contents of such document”, 


11. Insertion of new section 140A’ 


‘In Chapter XVI of the Customa Aot, after 
section 140 the following section shall be 
inserted. namely ;— 


Application of section 562 of the Code of 
Criminal Procedure, 1898, and of the 
Probation of Offenders Act, 1958. 
"140A. (1) Nothing contained in section 562 

of the Code of Criminal Procedure, 1898, or 

{in the Probation of Offenders Act, 1958, shali 

apply to æ person convicted of an offence 

under this Act unless that person is under 

‘eighteen years of age. 

(2) The provisions of sub-section (1) shall 

- have effect notwithstanding anything con. 

tained in sub.seotion (3) of seation 135.”. 


12. Amendment of section 156. 


In section 156 of the Customs Act, in sub- 
section (2), after clauso (f), the following 
elause shall be added, namely :— 

"(g) the publication, subject to euch condi. 
tions as may be specified therein, of names 
aud other particulars of persons who have 
been found guilty of contravention of any of 
the provisions of this Act or the rules.” 


OHAPTER III 
AMENDMENTS TO THE GoLD (ConrRoL) 
Aor, 1968 
13. Amendment of section 67, 


In section 67 of the Gold (Control) Act, 
1968 [hereafter in this Chapter referred to as 
the Gold (Control) Act], for the words “Where 
egy document is produced by any person 
under this Act or has been ceized thereunder 
from the custody or control of sny person 
and such document ia tendered by the prose. 
cution in evidence against him", the words 
“Where any document is produced by any 
person or has been seized from the custody or 
control of any person, in either case, under 
his Aci or under any other law and such 
dcogument ia tendered by the prosecution in 
evidence against him or against him and any 
other person who is tried jointly with him” 
shall be substituted. 


14. Amendment of section 85. 

Section 85 of the Gold (Control) Aci shall 
be re-numbared as sub.section (1) thereof, 
and— 

(i) in sud.section (1) a3 so re-numbered, for 
the portion beginning with the words “‘shall, 
without prejudice to any action” and ending 
with the words ‘which may be less than six 


months”, the following shall be substituted, 
namely :— 

“shall, without prejudice to any other action 
that may be taken under this Act, be punish. 
able— s 

(a) if the offence is under clause (i), (ii), 
(iii), (iv) or (viii) [the offence under clause (viii) 
being a contravention of sub-section (3) of 
section 55] and the value of the gold involved 
therein exceeds one lakh of rupees, with im. 
prisonment for a term which may extend to 
seven years and with fine: 

Provided that in the absence of special and 
adequate reasons fo the contrary to be re. 
corded in the judgment of the Court such im. 
prisonment shall not be for a term of lees 
than six months: 


(b) in any other case, with imprisonment 
for a term which may extend to three years, 
os with fine, or with both.”; i 


(ii) after sub.section (1) ag go ra.nuwbered, 
the following sub.sections shall ba inserted, 
nenely :— 

“(2) If any person convicted of an offence” 
under this section, or under gub-geciion (2) of 
section 95, is again convicted of an offence 
under this section, then, he shall be punish. 
able for the secand and for every subsequent 
offences with imprisonment for a term whick 
may oxtend to seven years and with fine: 

Provided that in the absence of epecial and 
adequate reasons to the contrary to be record. 
ed in the judgment of the Oourt such impri. 
sonment shall not be for a term of less than 
six moz the. 

(2) For the purposes of sub.seotions {1) and 
(2), the following shall not be considered as - 
special and adequate reasons for awarding a 
sentence of imprisonment for a term of fess 
than six monthe, namely: — 


(i) the fact that the accused has been con. 
victed for the first time for an offence under 
this Ast; 

(ii) the fact that in any proceeding under 
this Act, other than a prosecution, the accused 
has been ordered to pay a penalty or the 
goods in relation to such procsedings have 
been ordered to be confiscated or any other 
action has been taken against him for the 
same eci which constitutes the offence; 

(iii) the faot that the accused was not the 
principal offender and wag acting merely as & 
carrier of goods or otherwise was & secondary 
party to the commission of the offence; 

(iv) the age of the accuced.”, 


15. Insertion of new section 96A. 

After section 96 of the Gold (Oontrol) Act, 
the following section shall ba inserted, 
namely :— 
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Certain offences to be non-cognisable. 

“96A. Notwithstanding anything contained 
in the Code of Criminal Procedure, 1898, an 
offence under sectoin 85 or seaiion 37 or sec. 
tion 88 or section 89 or sab.section (2) of 
seotion 95 shall be deemed to be now.cognis. 
able within the meaning of thatCode.”. 


16. Amendment of section 98. 


In section 98 of the Gold (Control) Act, for 
clause (ii) the following clause shall be substi. 
tuted, namely :— 

“(ii) every offence against this Ast, other 
than an offence punishable under clause (a) 
of gub-segtion {1), or under sub-saction (2), 
of section 85, may be tried summarily by a 
Magistrate”. 


17. Insertion of new sections 98A, 98B, 
98C and 98D. 


In Chapter XV of the Gold (Control) Act, 
after section 98, the following sections shall 
be inserted, namely :— 


Power of court to publish name, place of 
business, etc, of persons convicted 
under the Act. 

‘O8A, (1) Where any person is convicted 
under this Act for contravention of any of the 
provisions thereof, it shall be competent fox 
the court convicting the person to caure the 
name ‘and place of business or rezidence of 
such person, nature of the contravention, the 
fact that the person has been so convicted and 
such other paxticulars as the court may con- 
sider to be appropriate in the circnmetances 
of the case, to be published at the expense of 
such perron in such newspapers or in such 
manner as the court may direct. 

(2) No publication under sub-section {1) 
shall be made until the period for preferring 
am appeal against the orders of the Court has 
expired without any appeal having been pre- 
ferred, or such an appeal, having been pre. 
ferred, has been disposed of, 

(3) The expenses of any publication under 
sub-section (1) shall be recoverable from the 
convicted person as if it were a fine imposed 
by the court, 


Presumption of culpable mental state. 
98B. (1) In any prosecution for sn offence 
under this Act which requires a culpable 
mental siate on the part of the accused, the 
gourt shall presume the exietence of sach 
mental state bui it shell be open to the ac. 
cused to prove the faci that he had no such 
mental state with respect to the aci charged 
as an offence in that prosecution. 
Explanation. — In this sestion, 
mantal state” inctudes 


“culsable 
intention, motive, 
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knowledge of a fact and belief in, reason to 
believe, a fact 

(2) For the purposes of this sation: e fact 
ig said to be proved only when the court 
believes it to exist beyond reasonable doubt 
and not merely when its existence is este- 
blished by a preponderance of probability. 


Relevancy of -statements under certain 
circumstances. 


98C. (1) A statement made and signed by 
a person before any Gold Control Officer of a 
gazetted rank during the course of any inquiry 
or proceeding under this Act shall be relevant, 
for the purpose of proving, in any prosecution 
for an offence under this Act, the truth of the 
facts which it containg.—- 

(es) when the person who made the state. 
ment is dead or cannot be found, or i3 incap- 
able of giving evidence, or is kept ont of the 
way by the adverse party, or whose presence 
cannot be obtained without an amount of 
delay or expense which, under the circum. 

pienes of the case, the court considers un- 
reasonable; or 

(b) when the person who made the state. 
ment ig examined a3 a witness in the case 
before the court and the court is of opinion 
that, having regard to ths circumstances of 
the case, the statement should ba admitted in 
evidence in the interests of iustice. 


(2) The provisions of sub.cection (1) shall, 
go far as may be, apply in relation to any 
proceeding under this Act, other than a pro. 
ceeding before & court, as they epply in rela- 
tion to a proceeding before a conrt. 


Application of section 562 of the Code of 
Criminal Procedure, 1893, and of the 
Probation of Offenders Act, 1958. 

98D. (1) Nothing contained ia section 562 
of the Code of Criminal Procedure, 1898, or 
in the Probation of Offenders Act, 1958, shall 
apply to a person convisted of an offence 
under this Aot unless that person is under 
eighteen years of age. 

(2) The provisions of sub-section (1) shall 
have effect notwithstanding anything contained 

in sub.section (3) of section 85.’, 


18. Amendment of section 100. 
In section 100 of the Gold (Control) Aot, in 
gub.section (4), for the words "Nothing in this 
section shall apply to a petty trancaction”’, the 
following shall be substituted, namely :— 
“Nothing in this section shall apply to the 
asceptance, purchase or other receipt, by way 
of potty transactions, in the course of è day, 
of gold up to & quantity of one bundred 
grammes, by a licensed dealer or refiner or 
certified goldsmith, as the cage may ba.” 
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19. Amendment of section 114. 

In section 114 of the Gold (Oontrol) Act, in 
aub.section (2), after clause (j), the following 
lausa shall be inserted, namely :— 

"(ij) the publication subject to such condi- 
tions #3 may be specified therein, of names 
and osnsr particulars of persona who have 
been found guilty of contravention of any of 
the provisions of this Ast or the rule made 
thereunder.’’. 


CHAPTER IV 
AMENDMENTS TO THE CENTRAL ELOISES AND 
Savr Act, 1914 
20. Amendment of saction 9. 


Section 9 of the Central Excises and Balt 
Act, 1944 thereafter in this Ohapter referred 
to ag the Central Hixcises and Salt Act), shall 
be renumbered as s3ub.section (1) thereof, 
and— 

(i) in eub-section (1) as so re.numbered,— 

(a) after clause (b), the following clauses 
ahıli be inserted, namely :— 

(bb) removes any excisable goods in con- 
4ravention of any of the provisions of this Ast 
cr any rule made thereunder or in any way 
concerns himself with such removal; 


(bbb) acquires possession of, or in any way 
concerns himself in transporting, depositing, 
keeping, concealing, selling or purchasing, or 
in any other manner deals with any excisable 
goods which he knows or has reason to believe 
are liable to confiscation under this Act or any 
rule made thereunder;”’; and 

(b) for the words “shall, for every such 
offence, be punishable with imprisonment for 
a term which may extend to six months, or 
with fine which may extend to two thousand 
rupees, or with both ”, the following shall be 
substituted, namely :— 

“shall be punishable,— 

(i) in the case of an offence relating to any 
excisable goods, the duty leviable thereon 
ander this Aot exceeds one lakh of rupees, 
with imprisonment for a term which may 
extend fo seven years and with fine: 

Provided that in the absence of special and 
adequate reasons to the contrary to be recorded 
in the judgment of the Oourt such imprison- 
ment shall not be for a term of less than 
six months; 


(ii) in any other case, with imprisonment 
for a term which mey extend to three years 
or with fine or with both.”; 


(ii) after sub-section (1) as so re-numbered, 
the following sub-sections ghall be inserted, 
namely :— i , 

"(2) If any person convicted of an offence 
ander this section is ageiu convicted of an 
offence under this gection, then, he shall be 
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punishable for the second and for every subse- 
quent offence with impriscnment for a term 
which may extend to seven years and ,with 
fine: 

Provided that in the abeence of special and 
adequate reasons to the contrary to be re- 
corded in the judgment uf the Court euch 
imprisonment shall not be for a term of less 
than six months. 

(3) For the purposes of sub.cections (1) and 
(2), the following shall not be considered as 
special and adequate reasona for awarding a 
sentence of imprisonment for a term of less 
than six months, namely :— 

(i) the fact that the accuced kas been con- 
victed for the firat time for an offence under 
this Act: 

(ii) the fact that in any proceeding under 
this Act, other than a prosecution, the accused 
has been ordered t9 pay a penaliy or the 
goods in ralation to euch proceedings have 
been ordered to be confiscated or any other 
action has been taken against him for the 
same act which constitutes the offance; 


(iii) the fact that the accused was not the 
principal offender and was acting merely sa a 
carrier of goods or otherwise was & secondary 
party in the commission of the offence; 


(iv) the age of the accused.”. 


21. Insertion of new sections 9A, 98, 9C, 
9D and 9E. 
After sestion 9 of the Central Excises and 
Sait Act, the following sections shail be 
inserted, namely ;— 


Certain offences to be non-cognisable. 


‘9A. Notwithstanding anything contained 
in the Code of Criminal Procedure, 1898, 
offences under section 9 shall be deomed to be 
non.cognisable within the meanirg of that 
Code. 


Power of Court to publish name, place of 
business, etc., of persons convicted 
under the Act. 

9B. (1) Where any person is convicted 
under thii Act for contravention of any of the 
provisions thereof, it shall be competent for the 

Court convicting the person to cause the name 

and place of business or segidence of such per- 

son, nature of the contravention, the fact that 
the person has been so convicted and such other 
particulars as the Court may consider to be 
appropriate in the circumstances of the case, 
to be published at the expense of such person, 
in puch newspapers or in such manner as the 

Court may direct. 

(2) No publication under sub-section (1) 
shall be made until the period for preferring 
an appeal against the orders of the Court has 


Pal 
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expired without any appeal having been pre. 
ferred, or euch ‘an appeal, having been pre. 
ferred, has been disposed of. 

(3) The expenses of eny publication under 
subsection (1) shall ba recoverable from tha 
convicted person a3 if it were a fine imposed 
by the Court. 


Presumption of culpable mental state. 


90, (1) In any prosecution for an offence 
under this Act which requires a culpable 
mental state on the part of the saecused, tha 
Court shall presume the existencs of such 
mental state but it shall be a defence for the 
accused to prove the fact that he hed no such 
mental state with respect to the ach charged 
ag an offence in that prosecution. 

Explanation — In this section, ‘culpable 
mental state’ includes intention. .motive, 
knowledge of a fact, and belief in, or reason 
to believe, a fact. 

(2) For the purposes of this gestion, a fact 
is said to be proved only when the Court 
' balieves it to exist beyond reasonable doubt 
and not merely when its existence is esta. 
blished by s preponderance of probability. 


Relevancy of statements under certain 
circumstances, 

9D, (1) A statement made and signed by a 
person before any Oontral Excise Officor of a 
gazetied rank during the course of any inquiry 
or proceeding under this Act shali be relevant, 
for the purpose of proving, in any prosecution 
for an offence under thia Act, the truth of the 
facts which it contains,— 

(a) when the person who made the state. 
ment is dead or cannot be found, or is incap. 
able of giving evidenas, or is kept ont of the 
way by the adverse party, or whose presence 
cannot ba obtained without an amount of 
delay or expanse which, under the circum. 
stances of the case, the Court considers un. 
reasonable; or 

(b) when the person who made the state. 
ment id examined as @ witness in the case 
before the Court and the Oourt is of opinion 
that, having regard to the circumstances of 
the case, the statement should be admitted in 
evidence in the interests of the justice, 

(2) The provisions of sub.section (1) shall, 
so far as may be, apply in relation to any 
proceeding under this Act, other than & pro- 
ceeding before a Court, as they apply in rela- 
tion to a proceeding before a Court, 


Application of section 562 of the Code of 
Criminal Procedure. 1898, and of the 
Probation of Offenders Act, 1958. 
9E, (1) Nothing contained in section 562 

of the Codo of Oriminal Procedure, 1898, or 
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in the Probation of Offenders Act, 1958, shall 
apply to & person convicted of an offence 
undez this Act unless that person is under 
eighteen years of age. 

(2) The provisions of gub-seotion (1) shall 
have effect notwithstanding enything con- 
tained in sub-saction (3) of seation 9.’. 


22. Insertion of new section 34A. 


After section 34 of the Central Excises and 
Salt Act, the following section shall be in- 
serted, namely :— 


Confiscation or penalty not to interfer? 
with other punishments. 

“34A. No confiscation made or penalty 
imposed unde: the provisions of this Ast or of 
any rule made thereunder sheli prevent the 
infliction of any other punishment to whioh 
the person affected thereby is liable under the 
provisions of this Act or uader sny other 
law.’ 


23. Insertion of new section 36A, 

In Chapter VI of the Oantral Excises and 
Salt Act, after section 36, the following sec- 
tion shall be inserted, namely :— 


Presumption as to decuments:in certain 
cases. 

“36A, Where any document is produced by 
any person or has been seizad from the 
custody or control of any person, in either 
case, under this Act or under any other law 
and such document is tendered by the prose. 
Gution in evidence against him or against him 
and any other person who is tried jointly 
with him, the Oouxt shall.— 

(a) unless the contrary is proved by such 
parson, presume— 

(i) the truth of the contents of such doou- 
ment ; 

(ii) that the signature and every other part 
of euch document which purports to ba in the 
handwriting of any particular person or which 
the Court may reasonably assume to have 
been signed by, or to be in the handwriting 
of any particular person, is im that por- 
son’s handwriting, and in the case of a 
document executed or attested, that it was 
executed or attested by the person by whom is 
purports to have besn so execnted or attested: 

(b) admit the document in evidence, not. 
withstanding thatitis not duly stampad, if 
such document is otherwise admissible in 
evidencs.”’. 


24. Amendment of section 37. 

In section 37 of the Central Excises and 
Salt Ast,— 

(i) in sub-section (2), after clause (xx), the 
following clause shall be inserted, namaly:— 
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“(xxi) provide for the publication, subject 
to such conditions as may be specified therein, 
of names and other particulars of persons who 
have been found guilty of contravention of 
any of the provisions of this Act or of any 
rule made thereunder.”; 

(ii) after sub-section (4), the following sub- 
section shall be inserted, namely :— 

(5) Notwithstanding anything contained in 
pub.ssciion (3), the Central Government may 
make rules to provide for the imposition upon 
gny person who acquires possession of, or is in 
any way Goncernod in transporting, removing, 
depositing, keeping,,concesling, selling or pur. 
chasing, or in any other manner deals with, 
any excisabie goods which he knows oz has 
rearon to believe are liable to confiscation 
under this Act or the ruies made thereunder, 
a ponalty not exceeding threa times the valus 
of such goods or five thousand rupees, which. 
ever is greater.”. 
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THE AGRICULTURAL REFINANCE 
CORPORATION (AMENDMENT) 
ACT, 1973 
(Act No. 37 of 1973)t 

[ist September, 1973] 
An Act further to amend the Agricul- 
tural Refinance Corporation Act, 1963. 
Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
follows : 


1. Short title. 


This Aot may be called the 
TURAL REFINANCE 
(AMENDMENT) AOT, 1973. 


2. Amendment of section 22. 


In section 22 of the Agricultural Refinance 
Oorporation Act, 1963, for sub-section (4), the 
following aub.geations shall be substituted, 
namely :— 

(4) No accommodation ehall be granted 
under clause (a), or clause (d) of sub.gection (3) 
to an eligible institution unless it is fully and 
unconditionally ‘guaranteed by Government as 
to the repayment of principal and payment of 
interest: 

Provided that no such guarantee shall be 
required in cages in which— 

(i) security, to tha satisfaction of ihe Board, 
is furnished by the eligible institution, or 

(ii) the Board, for reasons to be recorded 
by ig in writing, decides that no such security 
Or guarantee is necessary. 


[t] Received the assent of the President on 1-9-1973- 
Act published in Gaz, of India, 3-9-1973: 
Part II-S. 1, Ext. p. 507. 

For Statement oi Objects and Reasons, see Gaz, 
of India, 23-4-1973, Part IES. 2, Ext. p. 348, 
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Provided further that any suma received by 
an eligible institution in repayment or realise. 
tion of loans and advances refinanced either 
wholly or partly by the Corporation shall, to- 
the extent of the assommodation granted by 
tha Oorgoration remaining outsianding, be 
deemed to have been received by the eligible 
institution in trust for the Corporation, and 
shali accordingly be paid by such eligible 
institution to the Corporation: 

Provided also that in Gases where accommo.. 
dation has been granted to an eligibie institu. 
tion without obtaining such guarantee or 
security, all eecurities held, or which may be 
held by such eligit's institution, om account of 
any transaction in respect of which such ac. 
sommodation has bsen granted’ by the Corpo. 
ration, shall be held by such eligible instiiution 
in trust for the Corporation. 

(4A) Nothing contained in the segond pro- 
viso to sub.section (4) shall apply to any 
accommodation granted by the Corporation 
before the commencement of the Agricultural 
Refinance Corporation (Amendment) Act, 1973, 
to an eligible institution which was not a 
scheduled bank on the data on which such 
accommodation was grented.’’. 


THE APPROPRIATION (RAILWAYS) 
No. 3 ACT, 1973 
(Act No. 38 of 1973) 
[1st September, 1973] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1972-73 for the purpose of Rail- 
ways. 
(Text of the Act is not printed.) 


THE PAYMENT OF BONUS 
(AMENDMENT) ACT, 1973 


{Act No. 39 of 1973)** 
{1st September, 1973] 


An Act further to amend the Payment of 
Bonus Act 1965. 


Be it enacted by Parliament in the Twenty- 
fourth Year of the Republic of India as. 
follows:— 


[}] Received the assent of the President on 1-9-1973+ 
Act published in Gaz. of India, 3-9-1973, 1978; 
Part II-S. 1, Ext. p. 509, 

For Statement of Objects and Ressons, see Gaz. 
of India, 23-8-1973 Part II-S. 2, Ext. pe 759. 
(**) Received the assent of the President on 1-9. 


1973. Act published in Gaz, of India, 3-9-1973,. 
Part 11-8, 1, Ext. P. 511. 
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1. Short title. 


This Act may be called the PAYMENT OF 
BONUS (AMENDMENT) ACT 1973. 


2, Amendment of section 10. 


In section 10 of the Payment of Bonus Act, 
1965 (hereinafter referred to as the principal 
Act), after sub-section (2), the following sub. 
ection shall be inserted, nemely:— 

"(3) The provisions of sub-section (2) shall 
apply in relation to the payment of minimum 
bonus by every employer to every employee in 
wespsct of the acconating year commencing on 
any day in the year 1972 as they apply in 
relation to the payment of minimum bonus 
in respect of the accounting yeas commencing 
on any day in the year 1971 and accordingly 
‘for the purposes oi such application, the re- 
‘ferenca to ‘the accounting year commencing on 
- any day in the year 1971’ or any reference to 
“that accounting year’, in thet sub.section shall 
be construed as a referenca to ‘the accounting 
year commencing on any day in the year 
1972", 


3. Amendment of section 13. 


In section 13 of the principal Act, in the 
_ proviso for the words and figures “in respect 
of the accounting year commencing on any day 
in the year 1971”, the words and figures “‘in 
respect of the accounting year commencing on 
any day in the year 1971 and in respect of 
the actounting year commenting on ans day 
in the year 1972” shall be substituted. 


-4, Amendment of section 19. 

Tn section 19 of the principal Aci, after sub. 
-section (7), the following sub.gection shall be 
dnserted, namely:— 

(8) The provisions of sub-sections (2) to 
(7) (both inclusive} shall apply in relation to 
the percentage of the salary or wage of an 
employee payable {in cash or as the case may 
be, partly by remittance for crediting in hia 
- „provident fund account and partly ia cash) by 
way of bonus under this Act (including sec. 
tion 34) in the accounting year commencing 
.on any day in the year 1972 as they apply in 
relation to the percentage of the salary or 
wage of av employee payable as aforesaid by 
sway of bonus under this Act (including seo. 
‘tion 34) in the accounting year commencing on 
any day in the year 1971 and accordingly for 
-the purposes of such application— 

(i) any xveference to the accounting year 
commencing on any day in the year 1971 ‘in 
-sub-sections (2), (3) and (4), sbeall be construed 
-as a reference to the accounting year com- 
mencing on any day in the year 1972; and 

(ii) the reference to sub-section (2) of ses. 
tion 10’ in sub seciion (4) shall be construed as 
a reference to sub-section (3), of section 10”. 
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THE EMPLOYEES’ PROVIDENT 
FUNDS AND FAMILY PENSION 
FUND (AMENDMENT) ACT, 1973 


{Act No. 40 of 1973}t 
(6th September 1973] 


An Act further to amend the Employees’ 
Provident Funds and Family Pension 
Fund Act, 1952 and to incorporate an 
explanatory provision connected there- 
with in section 405 of the Indian Penal 
Code, 


Be it enacted by Parliament in the Twenty- 
ede Year of the Republic of India as fol. 
ows :— 


1. Short title and commencement. š 
(1) This Act may be called THE EMPLO. 
YEES’ PROVIDENT FUNDS AND FAMILY 
PENSION FUND (AMENDMENT) ACT, 1973. 
(2) It shall come into force cn such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 8, 


In section 8 of the Employees’ Provident 
Funds and Family Pension Fund Act, 1952 
(19 of 1952) (hereinafter referred to as the 
principal Act), for the words ‘be resovered by 
the appropriate Government’ the words "be re- 
covered by the Central Provident Fund Oom- 
missioner or such other officer as may be 
authorised by him, by nolification in the 
Official Gazatts, in this behalf” shall be sub. 
stituted, 


3. Amendment of section 11. 


Section 11 of the principa! Ast shall be re- 
numbered as sub-section (1) thereof, and— 


(a) in eub-section (1) a3 so numbered, for 
the words and figures ''seotion 230 of the 
Indian Companies Act 1913 (7 of 1913) the 
words and figures “section 530 of the Oom- 
panies Act, 1956 (1 of 1856) shali be substi- 
tuted, 

(b) after sub.section (1) as so re.numbered, 
the following sub.section shall be ingerted, 
namely :— 

(2) Without prejudice to tha provisions of 
sub-section (1), if any amount is due from an 
employer in respect of the employee’s contri. 
bution (deducted from the wages of the em- 
ployee) for a period of more than six months, 
the smount go due shall be deemed to be the 
first charge on the assets of the astabiishment, 
and shall, notwithstanding anything contained 
in any other law for the time being in force, 
be paid in priority to all other debts.” 

(t) Received the assent of the President on 6-9- 
g 1978, Act published in Gaz. of India, 7-9-1973, 

Part II-S. 1, Ext., p. 518. 
For Statement of Objects and Reasons, see Gaz, 
of India; 7-3-1978, Part II-S. 2, Ext, P. 115. 
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4. Amendment of section 14. 

In section 14 of the principal Act,— 

(a) after sub.section (1), the following sub- 
section shall be inserted, namely :— 

“(1A) An employer who contravenes, or 
makes default in complying with, the provi. 
gions of section 6 or clause (a) of aub.sec. 
tion (3) of section 17 in so far as it relates to 
the payment of Inspection charges, of para. 
graph 38 of the scheme in so far as it relates 
to the payment of administrative charges, 
shall be punishable with imprisonment for’a 
term which may extend to six months, but— 

(a) which shall not be less than three 
months in case of default in payment of the 
employees’ contribution which has been de. 
ducted by the employer from the employees’ 
AWALES; 

(b) which shall not be less than one month, 
dn any other case; 
and shall also be liable to fine which mey 
extend to two thousand rupees : 

Provided thai the court may, for anv 
adequate and special reasons to be recorded 
in the judgment, impose a sentence of 
imprisonment for a lesser term or of fine 
only in lieu of imprisonment; 

(b) in sub-section (2), for the words “The 
Scheme” the words ‘Subject to the provisions 
of this Act, the Scheme” shail be substituted; 


(a) sub-section (3) shall be omitted. 


5. Insertion of new sections 14AA, 14AB 
and 1440 — After cection 14A of the princi. 
pal Act, the following sections shall be 
inserted, nemely ;— 

“14AA. Enhanced punishment in certain 
Gases after previous conviction — Whoever, 


having been convicted by a court of an offence ` 


punishable under this Act, the Scheme or the 
Family Pension Scheme, commits the same 
‘offence shall be subject for every such sub. 
sequent offence to imprigonment for a term 
which may extend to one year but which 
‘shall not be lesa than three months and shall 
also be lisble to fine which may extend to 
four thousand rupees. 

14AB. Certain offences to be cognizable — 
Notwithstanding enything contained in the 
Oode of Oriminal Procedure 1898 (5 of 1898) 
an offence relating to default in payment of 
sontribution by the employer punishable 
under this Act shall be cognizable. 

14A0. Cognizance and trial of offence — 
(1) NO court shall take cognizance of any 
offence punishable undar this Act, the Scheme 
or the Family Pension Scheme except on a 
~ report in writing of the facts constituting such 
offence made with the previous sanction of 
the Central Provident Fund Commissioner ox 
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such other officer as may be authorised by the 
Oentral Government, by notification in the 
official Gazette, in his behalf, by an Inspector 
appointed under section 13. 


(2) No court inferior to that of a Presidency 
Magisirato or a Magistrate of the first class 
shall try any offence undae this Act or the 
Scheme or the Family Pension Scheme.” 


6. Amendment of seetion 14B — In section 
14B of the principal Act— 


(a) after the words “contribution to the 
Fand” the words “cr the Family. Pension 
Fand” shall be ingerted. 

(b) for the words “the appropriate Govern. 
ment” the words ‘the Central Provident Fand 
Commissioner or such other officer as may be 
authorised by the Central Government, by 
notification in the official Gazette in this 
behalf” shall be substituted; 

(o) the worda ‘twenty-five per cent of” 
shall be omitted; . 

(d) the following provizo shall be inserted 
at the end, namely :— 

“Provided that before levying and recover. 
ing such damages the employer shall be given 
a reasonable opportunity of being heard.” 


7. Insertion of new section 14C. 

After section 14B of the principal Act, the 
following section shall be inserted, namely 

"140—Power of court to make orders—(1) 
When an employer is convicted of an offence 
of making dofault in the payment oi any con. 
tribution to the Fund or the Family Pension 
Fund or in the transfer of accumulation re. 
quired to be transferred by him under sub. 
section (2) of section 15 or sub-section (5) of 
section 17, the court may, in addition to 
awarding any punishment, by order in writing 
require him within s period specified in the 
order (which the Court may, if it thinks fit 
and on application in that behalf from time’ 
to time, extend), to pay the amount of contri. 
bution or transfer the ascumulations, as the 
case may be, in respect of which the offence 
was committed. 

(2) Where an order ig made under sub. 
section (1), the employer shall not be liable 
under this Actin respect of the continuation 
of the offence during the period or extended 
period, if any, allowed by the court, but if, 
on expiry of such period or extended period, 
es the case may be, the order of the court has 
not been fully complied with, the employes 
shall be deemed to have committed a further 
offence and shal! be punished with imprison- 
ment in respect thereof under rection 14 and 
shall also be liable to pay fine which may 
extend to one hundred rupees for every day 
after such expiry on which the ordar has not 
been complied with.” 





178 [Kot 41] Coking and Non-Coking Coal Mines (Nationalisation) Etc., Act, 1973 A, L Re 


8. Insertion of new section 17B. 
- After, section ITA of the principal Act, the 
following section shall be inserted, namely :— 
"17B—Liability in case of transfer of esta. 
blishment — Where an employer, in relation 
to an establishment, transfers that establich. 
ment in whole or in part, by sale gift, lease 
or licence or in any other manner whatsoever, 
the employer and the person to whom the 
astablishment is so transferred shall jointly 
and severally be liable to pay the contribu. 
tion and other sums due from the employer 
under any provision of this Act or the Scheme 
or the Family Pension Scheme, asthe case 
may be, in respect of the period upto the 
date of such transfer : 
Provided that the liability of the transferee 
Bhall be limited to the value of the assets 
obtained by him by such transfer.” 


9. Amendment of Act 45 of 1860. 


To section 405 of the Indian Penal Code: 
the following Explanation shall be added 
namely :— 

“Explanation: — A person, being an em. 
ployer, who deducts the employee's contribu. 
tion from the wages payable to the employes 
for credit to a Provident Fund or Family 
Pension Fund established by any law for the 
time being in force, shall be deemed to have 
been entrusted with the amount of the contri. 
bution go deducted by him and if he makes 
default in the payment of such contribution 
to the said Fund in violation of the said law, 
shall be deemed to have dishonestly used the 
amount of the said contribution in violation 
of a direction of law as aforesaid.” 

THE COKING AND NON-COKING 
COAL MINES (NATIONALISATION) 
AMENDMENT ACT, 1973 


: (Act No. 41 of 1973)* 
[6th September 1973] 


An Act to amend the Coking Coal Mines 
(Nationalisation) Act, 1972 and the 
Coal Mines (Nationalisation) Act, 1973. 


Ba it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India ag 
follows :— 


1. Short title and commencement. 

(1) This Act may be called THE COKING 
AND NON.COKING COAL MINES (NA. 
TIONALISATION) AMENDMENT ACT, 1973, 


(2) The amendments to the Coking Coal 
Mines (Nationalisation) Act, 1972, shall be 


[*] Received the assent of the President on 8-9-1973, 
Act published in Gaz, of Ind., 7-9-1973, Part II- 
8.1, Egt., p. 519 
For Stnternent of Objects and Reasons, ree Gaz 
of India, 7-8-1978, Part II-S. 2, Ext. P, 115. 





deemed to havea come into foree on the lab 
day of May 1972, and the amendments to the 
Cosi Mines (Nationalisation) Act, 1973, shall be 
deemed to have come into forge on the Ist 
day of May 1973. 


2. Amendment of section 4 of Act 36 of 
1972, 

In section 4 of the Coking Ocal Mines 
(Nationalisation) Act, 1972 {hereinafter re. 
ferred to as the Coking Coal Act), after sub. 
section (2), the following sub-section shall be 
inserted, namely :— 


"(3) If after the appointed day, the Central: - 


Government is satisfied, whether from any: 
information received by it or otherwise, that 
there has been any error, omission or mig- 
description in relation to the particulars of a 
coking coal mine included in the First Sohe. 
dule or the name and address of the owner 
of any such coking soel mine, it may, by 
notification, correct such error, omission or 
misdescription, and on the issue of such notifi- 
cation, the relevant entries in the First Sohe. 
dule shall be, and shall ba deemed always to 
have been, corrected accordingly : 

Provided that no such correction in relation 
to the ownership of a coking coal mina shall 
be made where such ownership is in dispute.” 


3..Amendment of section 5. 

Section 5 of the Coking Cosi Act ehall be 
re-numbered as sub-section (1) thereof, and 
after sub-section (1) ss so re-numbered, the 
following sub-section shall be inserted, 
namely :— 

“(2) If after the appointed day, the Central 
Government is satisfied, whether from any 
information received by it or otherwise, that 
there has been any error, omission or mis. 
description in relation to the particulars of a- 
coke oven plant included in the Second Sche. 
dule or the name and address of the owner of 
any such coke oven plant, it may, by notifica- 
tion, correct such errer,: omission or misdeg. 
cription, and on the issue of such notification. 
the relevant entries in the Second Schedule. 
shall be, and shall he deemed always to have 
been, corrested accordingly : 

Provided that no such correction in relation 
to the ownership of a coke oven plant shall be 
made where such ownership is in dispute,” 


4. Insertion of new section 12A. 

After section 12 of the Coking Coal Aoi, 
the following section shall be inserted, 
namely :— 


Workers’ dues to be paid out of the 
amount. 
“12A. (1) Out of the amount payable— 
(a) under section 10 and section 12 to the 


` 
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owner of every coking coal mine or group of 
coking coal mines ; 

(b) under section 11 and section 12 to the 
owner of every coke oven plant, 
there shall be paid to every person employed 
by such owner, a sum equal to the amount cf 
arrears due. on the appointed day, to such 
employee, — 

(i) in relation to a provident fund, pension 
fund, gratuity fund or any other fund estab. 
lished for the welfare of such employee ; and 

(ii) as wages. 

(2) Every employee to whom the whole or 
any part of the arrears referred to in sub- 
section (1) ie dua shall file the proof of his 
claim to the Commissioner within such time, 
after the commencement of the Coking and 
Non coking Coal Mines (Nationalisation) 
Amendment Act, 1973, as the Oommissioner 
may fix. ; 

(3) The provisions of section 23 shall aa 
far ad may be, apply to the filing, admission 
or rejection of the proofs referred to in sub. 
section (2), 

(4) Tho Commissioner shall, after the 
admission oz rejection of the claims made 
under sub-section (2), determine the total 
amount of the arrears referred to in sub.se6- 
tion (1), and shali, after such determination, 
deduct, in the first instance, out of the amount 
paid to him under section 21, a sum equal to 
the total amount of suzh arrears. 

(5) All sums deduated by the Commesioner 
under sub-section (4) shall, in accordance with 
such rules ag may be made under this Act, be 
credited by the Commissioner to the relevant 
fund or be paid to the persons to whom such 
gums are due, and on euch credit or payment 
the liability of the owner of the coking coal 
mine or group of coking coal mines or coke 
oven plant, as the case may be, in respect of 
the amounts of arrears due as aforesaid, shall 
stand discharged, 

(6) The deductions made by the Commis. 
sioner under sub.section (4) shall have prio- 
rity over ali other debts, whether secured or 
unsecured, 

(7) Save as otherwiss provided in the fore. 
going sub.sections, avery secured debt due 
from the owner of a coking coal mine or group 
of coking, coal mines or coke oven plani, a3 
the case may be, shall have priority over all 
other debts and shall be paid ia accordance 
with the rights and interests of the secured 
Greditors.”. 

5. Amendment of section 23. 
In section 23 of the Coking Coal Act,— 


(i) after sub.gection (1) the following sub. 
section shall be inserted, namely :— 


"(1A) Without prejudice to the provisions 
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of sub-section (1), claims in relation to & pro. 
vident fund, pension fund, gratuity fund or 
any other fund established for the welfare of 
the persons employed by the owner of a 
coking coal mine or group of coking coal 
mines or a coke oven plant may be: filed on 
behalf of the persons so employed by the 
Coal Mines Provident Fund Commissioner 
appointed by the Central Government under 
section 30 of the Coal Mines Provident Fund, 
Family Pension and Bonus Schemes Act, 1948; 
and the claims so made shall be deemed to 
have been made by the persons having a 
claim against the owner of a coking coal mine 
or group of coking coal mines or a coke oven 
plant, ag the case may be : : 

Provided that no such claim shall'be made - 
by the Coail Mines Provident Fand Commis. 
sioner im relation fo s person who has already 
made 2 claim under sub.gection (1),”; 

(ii) in sub.geotion (2),— 

(a) clause (b) shall be omitted; 

(b) for clause (d), the following clause shall 
be substituted, namely :— 

“(d) all sums deducted by the employer 
from the salary or wages of any workman or 
other employee of the coking coal mine or 
group of coking coal mines or coke oven plant, 
as the case may be, for credit to any provident 
fund, or any other fund established for the 
welfare of such workmen or othor employees 
but not deposited to the credit of the said 
fund;”: 

(c) in clause (e), for the words “'as royalty, 
rent or dead rent, ag the case may be”, the 
words ‘including royalty, rent and dead rent” 
shall be substituted; 


(iii) to sub-section (10), the following pro. 
viso shall be added, namely :— 


“Provided that where a person who isa 
Judge of e High Court is appointed to be the 
Commissioner, guch appeal shell lie to the 
High Court for the State in which the coking 
coal mine or coke oven plaint, as the casa 
may be, is situated, and auch appeal shall bo 
heard and disposed of by not less than two 
Judges of that High Oourt.”. 


6. Amendment of section 20 of Act 26 
of 1973. 

Section 20 of the Coal Mines (Nationaliga. 
tion) Act, 1978, shall be re-numbered as gub. 
section (1) thereof, and after sub-section (1) 
as so renumbered, the following sub.section 
ghall bo inserted, namely :— 

(2) Without prejudice to the provisions of 
sub.gection (1), claims in relation to a provi- 
cent fund, pension fund, gratuity fund or any 
other fund established for the welfare of the 
persons employed by ihe owner of a coal mine 
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or group of coal mines may be filed on behalf 
of the persons so employed by the Coal Mines 
Provident Fund Commissioner appointed by 
the Central Government under rection 3C of 
the Coal Mines Provident Fund, Family Pen. 
sion and Bonus Schemes Act, 1948 and the 
claims so made shall be deemed to have been 
made by the persons having a claim against 
the owner of a coal mine or group of coal 
mines : 

Provided that no such claim shall be made 
by the Coel Mines Provident Fund Commis- 
sioner in relation ftos person who hag already 
made a claim under gub.sestion (1).”. 

THE ORISSA APPROPRIATION 
(NO. 3) ACT, 1973 


(Act No. 42 of 1973)*+ 
[7th September, 1973] 


An Act to authorise payment and ap- 
propriation of certain further sums 
from and out of the Consolidated Fund 
of the State of Orissa for the services 
of the financial year 1973-74. 


(Text of the Act is xo} printed) 


THE MANIPUR APPROPRIATION 
(No. 2) ACT, 1973 


(Act No. 43 of 1973)** 
{7th September, 1973} 


An Act to authorise payment and ap. 
propriation of certain further sums 
from and out of the Consolidated Fund 
of the State of Manipur for the services 
of the financial year 1973-74, 


(Text of the Act is not printad) 


ee amen 


THE RESERVE BANK OF INDIA 
(AMENDMENT) ACT, 1973 
(Act No. 44 of 1973)t 

{15th September, 1973] 

An Act further to amend the Reserve 
Bank of India Act, 1934. 
Be it enacted by Parliament in the Twenty. 
fourth Year of the Republic of India as 
{cus0Ws:— 


(*}) Received the assent of the President on 7-9- 
1973. Act published in Gaz. of India, 10-9- 
1978, Part II-S, 1, Ext. P. 525, 


(**) Received the assent of the President on 7-9- 
1973 Act published in Gaz, of India, 10-9-1973, 
Part IL-8. 1, Ext. P. 523. 

LH] Received the assent of the President on 15-9-1973, 
Act published in Gaz. of India; 15-9-73, Part 
II-S. 1, Ext. P 627. 

For Statement of Objects and Reasons, see Gaz, of 
India 24-7-1973 Part II-S. 2, Ext. F..680. 


Indian Railways (Amendment) Act, 1973 





A. 1. R. 
1. Short titie. 


This Act may be called the Reserva Bank 
of India (Amendment) Act, 1973, 


2. Amendment of section 17. 


In cection 17 of the Reserve Bank of India 
Act, 1934, after clause (13), the following 
clause shall be, and shall be deemed always 
to have been inserted, namely:— 

"(134) participation in any arrangemens 
for the clearing and settlement of any amounta 
due from, or to, any person or authority on 
account of the external trade of India with 
any Other country or group of countries or of 
any remittance to, or from, that country or 
group of countries, including the advancing, 
or receiving, of any amount in any currency 
in connection therewith, and, for that purpose, 
becoming, with the approval of the Central 
Government, a member of any international 
or regional clearing union of central banka, 
monetary or other authorities, or being asso. 
ciated with any such clearing arrangements 
or becoming a member of any body or agso. 
ciation formed by central banka, monetary or 
other similar authorities, or being associated 
with the same in any manner,” 


m ——__.. 


THE INDIAN RAILWAYS (AMEND- 


MENT) ACT, 1973 
(Act No. 45 of 1973)t 


[15th September, 1973] 
An Act further to Amend the Indian 
Railways Act, 1£90. 

Ba it enacted by Parliament in the Twenty- 
fourth Year of the Republie of India ag 
foilows:— 

1. Short title. 


This Act may be called the Indian Rail- 
ways (Amendment) Act 1973, 


2. Amendment of Section 47, 


(1) In section 47 of the Indian Rail waya 
Act, 1890 (hereinafter referred to ag the 
principal Act),— 

(a) in sub-section (1), after clause (b), the 
following clause shell be inserted, namely:— 

“(bb) for the cancellation of tickets (whe. 
ther with reservation of accommodation og 
not), the circumstances under which, and tha 
tima.limit within which, such cancellation 
may be allowed and the charges payable 
therefor;”; 

(b) in sub.section (2), for the worda “fifty 
rupees,” the words “one hundred and fifty 
rupees” shall be substituted. à 


a tea a ne eet ht 

[}] Received the assent of the President on 15-9-1973. 
Act published in Gaz. of India; 15-9-1973, Part 
II-8. 1, Ext. P. 527. 

For Statemant of Objects and Reasons, see Gaz, of 
India; 8-8-1973. Part IL-8. 2, Ext. P. 123. 
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(2) All charges levied and collected, or pur- 
ported to have been levied: and collested 
ander the principal Act for concellation of 
tickets (whether with regervation of acsommo- 
dation or not) t any time before the com- 
mencement of this Act, shall be deemed to 
have been validly levied and collected in 
accordance with law and accordingly no suit 
or other proceeding shall be maintained in 
any court for the refund of any such charges. 


3. Amendment of section 82C. 

In section 820 of the principal Act,— 

(a) in sub-section (1), for the words “may 
be made,” the words “may be made to the 
Claims Commissioner” shall be substituted: 

(b) after sub-section (2), the following sub- 
Bection shall be inserted, namely: — 

"(2A) If an applicant desires to be paid 
Interim relief under section 82HH, he may 
send to the railway administration a copy of 
the application made under sub-section (1) 
with a request for payment of such interim 
zelief.”; 

(a) in the Explanation, after the wordas "In 
this section,’ the words, figures and letters 
"and section 82HH” shall be ingerted. 


4. Amendment of section 82E. 

In section 82H of the principal Act, in the 
proviso to sub-section (1),— 

(a) in clause (ii), the word “and” shall be 
omitted: 

(b) for clause (iii), the following clauses 
shall be substituted, namely:— 

"(iii) the payment by way of interim relief, 
li any, made to the applicant by the railway 
administration under eection 82HH is not 
adequate: and 

(iv) the amount of compensation directed 
to be paid under this section together with 
the payment by way of interim relief, if any, 
made under section 82HH ig not likely to 
exceed the actual amount of compensation 
that may ultimately become payable.” 


5. Insertion of new section 82HH. 


After section 82H of the principal Act, the 
following section shall be inserted namely:— 
Interim relief by railway administration. 

"82HH. (1) Where on receipt of an applica- 
tion under sub-section (2A) of section 820 and 
after making ruch enquiry as it may deem fit, 
the railway administration ia satisfied that 
circumstances exist which rsquire relief to be 
afforded to an applicant for compensation 
immediately, it may, pending determination 
of the actual amount of compensation payable 
ander section 82A, pay to any person who has 
sustained injury or suffered any loss, or where 
death hag resulted from the accident, to any 
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dependent of the deceased, such sum as it 
considers reasonable for affording such relief: 
so however, that the sum paid shall not ex. 
ceed the amount of compenestion payable at 
the rates prescribed under the rules made 
under section 82J. 


(2) The railway administration shall, as 
goon gs may be, after making an order regard. 
ing payment of interim relief under sub. 
section (1), send a copy thereof to the Claims 
Commissioner. 

(3) Any sum paid by the railway adminis. 
tration under sub-section (1) shail be taken 
into account by the Claims Oommissioner 
while determining the amount of compensa- 
tion payable.” 


6. Amendment of section 821. 

In section 821 of the principal Ach, for the 
figures and letter “82H.” the figures and 
letters "82HH” shall be substituted. 


7. Amendment of section 108. 

In section 108 of the principal Act, the 
following proviso shsll be inserted at the 
end, namely :— 

“Provided that in the absence of special 
and adequate reasons to the contrary to ba 
mentioned in the judgment of the court. 


where a passenger, without reasonable and © 


sufficient cause, makes usa of the alarm chain 
provided by 2 railway administration, he shall 
be punished— 

(a) in the case of conviction for the firat 
offence, with fine which shall not be less than 
twenty-five rupees; and 

(b) in the case of conviction for the szcond 
or subsequent offence, with imprisonment for 
a term which shall not be less than one 
month.”, 


8 Amendment of section 118. 


Jn section 118 of the principal Act,— 

(a) in sub-section (1) for the words “with 
fins which may extend to twenty rupees”, the 
words “with imprisonment for a term which 
may extend to one month, or with fine which 
may extend to fifty rupees, or with both” 
shall be substituted; 

(b) in sub-section (2), for the words “with 
fine which may eztend to fifty rupees”, 
the words “with imprisonment for a term 
which may extend to three months, or with 
fine which may extend to one hundred and 
fifty rupees, or with both” shall be eubsti. 
tuted. 

9, Amendment of section 120A. 

In section 120A of the principal Aot, — 

(a) in sub-section (1), the following proviso 
shall be inserted at the end, namely:— 

“Provided that in the absence of special 
and adequate reasons to the contrary to be 





. 
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mentioned in the judgment of the court, such 
fine shall be not.les3 than fifty rupses.”: 

(b) after sub section (1), the following sub- 

‘section shall be inserted, namely: — 

“(1A) If any perzon convicted of an offense 
under sub-section (1) commits a like offence 
afterwazds, he shall be punished with impri. 
sonment for a term which may extend to six 

+ months, of with fine which may extend to two 
hundred and fifty rupees, or with both.”; 

(o) in sub.gection (2), after the word, 
brackets and figure “sub-section (1)", the 
words, brackets, figure and letter ‘‘ox sub. 
section (14) shall be inserted. 


10. Amendment of section 122. 

In tection 122 of the principal Act,— 

(a) In gub.section (1), for the words "with 
fine which may extend to twenty rupees”, the 
words “with imprisonment for a term which 
may extend to one month, or with fine which 
may extend to fifty rupees, or with both” shall 
be aubatituied; 

(b) in sub-section (2), for the words "with 
fine which may extend to fifty rupees”, the 
words "with imprisonment for a term which 
may extend to three months, or with fine 
which may extend to one hundred and fifty 
_ rupees, or with both” shall be substituted. 


11. Amendment of section 126. 

Bection 126 of the principal Act shall be 
re.numbered as sub-section (1) thereof, and— 

(a) in sub-section (1) a3 so re-numbered, for 
the words "If a person unlawfully—”, the 
words, brackets and figure “Subject to the 
provisions of sub.sestion (2), if a person un- 
lawfully—” shall be substituted; 

(b) after sub.section (1) as so re-numbered, 
the following sub-section shall be inserted, 
namely:— 

. “{2) If a person unlawfully does any act or 
thing referred to in clause (a) or clause (b) or 
clause (c) or clause (d) or clause (e) of sub- 
section (1),— 

(i) with intent to cauee the death of any 
person and the doing of such act or thing 
causes the death of any person; or 

(ii) with knowiedge that such act or thing 
is so imminently dangerous: that if must in 
all probability cause the death of any person 
or such bodily injury to any person as is 
likely to cause the death of such person, 
he shall be punished with death or imprison. 
ment for life”. 


12. Insertion of new section 126A, 

After section 126 of the principal Act, the 
following seciion shall be inserted, namely:— 
Damage to, or destruction of certain rail- 

way properties. 

"196A. (1) Whoever, with intent to cause 
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or knowing that he is likely to cange damage 
or desseuction to any of the properties of a 
railway referred to in sub section (2) causes 
by fire. explosive substance or otherwise, 
damage to such property to the amount of one 
hundred rupees or upwards, or destruction of 
sach property, shall be punished with impri- 
sonmeni for a term which may extend to ten 
years. 


(2) The properties of railway referred to 
in sub-section (1) are railway track, bridges, 
station buildings and installations, carriages 
or wagons, locomotives, signalling, telesom- 
munication, electric traction and blosk equip- 
ments and such other properties as the 
Oentral Government, being of opinion that 
damaga thereto or destruction thereof is 
likely to endanger the operation of a railway: 
may, by notification in the Official Gazette 
specify. 

(3) Every notification issued under gub- 
section (2) shail be laid before each House of 
Parliament immediately after it ia made if it 
is in session and on the first day of the com. 
mencement of the next session of ihe House 
if it is not in session, and shall cease to 
operate at the expiration of forty days from 
the date of its being ao laid or from the re. 
easembly of Parliament, as the case may be, 
unless before the expiration of that period a 
resolution approving the issue of the notifica- 
tion ig passed by both Houses of Parliament. 


Haplanation.—Where the Houses of Parlis. 
ment are summoned to re.assemble on diffe. 
rent dates, the period of forty daya shall be 
reckoned from the later of those date3.’”’. 


13. Amendment of section 131. 


In section 131 of the principal Act, in sub- 
section (1), after the figures ''126”, the figures 
and letter "12GA’’, shall be inserted. 


TRE FOREIGN EXCHANGE RE- 
GULATION ACT, 1973 
(Act No. 46 of 1973)§ 
[19th September, 1973] 
An Act to consolidate and amend the law 
regulating certain payments, dealings 
in foreign exchange and securities, 
transactions indirectly affecting foreign 
exchange andthe importand export 
of currency and bullion, for the con- 
servation of the foreign exzchange re- 


[§] Received the assent of the President on 20-9-1973, 
Act published in Gaz. of India; 20-9-1973, Part 
II-S. 1, Ext. P. 585. 

For Statement of Objects and Reasons, see Gaz, of 
Indie; 29-8.1972 Part II-S. 2, Ext. P. 946, 

For Joint/Select Committee Report, see Gaz, of Indias 
28-4-1873, Part II-S. 2, Ext. P, 344/5, 
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sources of the country and the proper 
utilisation thereof in the interests of the 
economic development of the country. 


Be it enacted by Parliament in the Twenty. 
His Year of the Republic of India as fol. 
lows :— 


1. Short title, extent, 
commencement. 


(1) This Act may be called the Foreign 
fixchange Regulation Act, 1973. 

(2) It extends to the whole of India. 

(3) It applies also to all citizens of India 
outside India and to branches and agencies 
outside India of companies or bodies cor. 
porate, registered or incorporated in India. 


(4) It shall come into force on such date as 
¢he Contral Government may, by notification 
> m Official Gazette, appoint in this be- 
hali : 

Provided that different dates may bo ap- 
pointed for different provisions of this Act 
and any reference in any such provision to 
the commencement of this Act shall be cons. 
érued ag a reference to the coming into force 
0f that provision. 


application and 


2. Definitions. 

In tbis Aci, unless the context otherwise 
mequires,— 

(a) ‘Appellate Board” means the Foreign 
xchange Regulation Appellate Board cons- 
tituted by the Oentral Government under 
sub-section (1) of section 52; 

(b) “authorised dealer” means a person for 
the time being authorized under section 6 to 
deal in foreign exchange; 

(0o) bearer certificate’ means a certificate 
of title to securities by the delivery of which 
{with or without endorsement) the title to the 
securities is transferable; 

(d) ‘certificate of title to a security” means 
any document used in the ordinary course of 
business as proof of the possession or control 
of the security, or authorising or purporting 
to suthoriss, either by an endorsement or by 
delivery, the possesior of the document to 
‘transfer or receive the security thereby re- 
presented; 

(e) 'ooupon” means a coupon representing 
dividends or interest on & security; 

(£) “currency” includes all coins, currency 
notes, bank notes, postal notes, postal orders, 
money ordera, cheques, drafts, travelier’s 
hequeg, letters of credit, bills cf exchange 
and promissory notes; 

(g) "foreign currency” means any currency 
-othsr than Indian currency; 

(h) “foreign exchange” means foreign cur- 
gency and includes— 


Foreign Exchange Regulation Act, 1973 


[Act 46] 183 


(i) all deposits, credits and balances pay- 
able in any foreign currency, and any drafts, 
traveller's cheques, letters of credit and bills 
of exchange, expressed or drawnin Indian 
currency but payable in any foreign currency; 

(ii) any instrument psyable, at ihe option 
of the drawee or holder thereof or any other 
party thereto, either in Indian currency or in 
foreign currency or partly in one and partly 
in the other; i : 

(i) "foreign security” means eny security 
created o issued elsewhere than in India, 
and any security the principai of or interest 
on which is payable in any foreign currency 
or elsewhere than in India; 


(i) “gold” includes gold in the form of 
coin, whether legal tender or not, or in the 
form of bullion or ingot, whether refined or 
not and jewellery or articles made wholly or 
mainly of goid. 


Explanation. — Any jewellery or article 
which contains gold shall be deemed to be 
made wholly or mainly of gold, if the value 
of the gold contained therein exceeds such 
percentage (not being below forty per cent.), 
as the Reserve Bank may, from time to time, 
notify in the Official Gazette, of the value of 
such jewellery or article; 

(k) “Indian currency” meene currency 
which is expressed or drawn in Indian rupees 

„but does not include special bank notes and 
special one-rupee-notes issued under £ec- 
tion 28A of the Reserve Bank of India Act, 
1934; 

(1) ‘Indian customs waters” means the 
waters extending into the sea to a distance of 
twelve nautical miles measured from the ap- 
propriate base line on the coast of India and 
includes any bay, gulf, harbour, creek or tidal 
river; 

(m) “money.changer” means & person for 
the time being authorised under section 7 to 
deal in foreign currency; 

(n) “overseas market”, in relation to any 
goode, means the market in the country out- 
side India and in which such goods are intend- 
ed to be sold; 

(o) “owner”, in relation to any security, 
includes any person whe has power to rell or 
transfer the security, or who has the custody 
thereof or who receives, whether on bis own 
behalf or on behalf of any other person, divi- 
dends or interest thereon, and who has any 
interest therein, and in & case where any secu. 
rity is held on any trust or dividends or inte. 
rest thereon are paid into a trust fund, also 
includes any trustee or any person entitled to 
enforce the performance of the trusi or to 
revoke or vary, with or without the consent 
of any other person, the trust or any terms 
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thereof, or to control the investment of the 
trust moneys; 

(p) “person resident in India” means— 

(i) a gitizen of India who bas, at any time 
affer the 25th day of March, 1947, been stay- 
ing in India, but does not include a citizen of 
India who has gone out of, or stays outside, 
India, in either case — 

(a) for or on taking up employment outside 
India, or 

(b) for carrying on outside India a business 
or vocation outside India, or 

(c) for any other purpose, in such circum. 


stances as would indicate his intention to stay - 


outside India for an uncertain period: 

(ii) a citizen of India, who having ceased by 
virtue of paragraph (a) or paragraph (b) or 
paragraph (a) of sub.clause (i) to ba resident 
in India, returns to, or stays in, India, in 
either case — 

(a) for or on 
India, or 

(b) for carrying on in India s business oz 
vosation in India, or 

(o) for any other purpose, in such circum. 
stances as would indicate his intention to stay 
in India for an uncertain period; 

(iii) a person, not being a citizen ot India, 
who has come to. or stays in, India, in either 
case-— 

(a) for or on taking up employment in 
India, or 

(b) for carrying on in India a business or 
vocation in India, or 

(e) for staying with his or her spouse, such 
spouse being a person resident in India, or 

(d) for any other purpose, in such circum. 
stances a3 wouli indicate his intention to stay 
in India for an uncertain period; 

(iv) a citizen of India, who, not having 
stayed in India at any time after the 25th 
day of March, 1947, comes to India for any 
of the purposes referred to in paragraphs (a), 
(b) and (c) of sub-clause (iii) or for the pur- 
pose and in the circumstances reférred to in 
paragraph (d) of that sub.clanse or having 
come to India stays in India for any such pur- 
pose and in such cireumstances. 

Explanation, — A person, who has, by rea. 
gon only of paragraph (a) or paragraph (b) or 
paragraph (d) of sub-clange (iii) been resident 
in India, shall, during any period in which he 
is outside Indig, be deemed to be not resident 
in India; 

(q) "person resident outside India” means 
& pereon who is not resident in India; 

(r) “precious stono” includes pearl and 
somi. precious stone and such other stone or 
gem as the Central Government may, for the 
purposes of this Act, notify in this behalf in 
the Official Gazette; 


taking up employment in 
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(e) “prescribed” means prescribed by rules 
made under this Act; 

(t) “Reserve Bank” means the Regervo 
Bank of India; 

(u) “security” means shares, stocks, bonds, 
debentures, debenture stock, Government 
recurities as defined in the Pablic Debt Act, 
1944, savings certificates to which the Gov. 
srament Savings Certificates Act, 1959 ap. 
plies, deposit receipts in respest of deposits. 
of securities, and units or sub-unite of unib 
trusts and includes certificates of title to secu. 
rities, bub does not include bills of exchange. 
or promissory notes other than Government 
promissory notes; 

(v) “silver” includes silver bullion or ingots 
silver sheets and plates which have undergone 
no process of manufacture subsequent to roll- 
ing and uncurrent silver coin which is not. 
legal tender in India or elsewhere and jewel. 
lery ox articles made wholly or mainly of 
silver; 

(w) "trangfex’”’, in relation to any gecurity:. 
includes transfer by way of loan or security. 


3. Classes of officers of Enforcement. 


There shall be the following classes of 
officers of Enforcement, namely :— 

(a) Direstors of Enforcement ; 

(b) Additional Directors of Enforcement ; 

(e) Deputy Directors of Enforcement ; 

(d) Assistant Directors of Enforcement > 
and 

(e) such other class of officers of Enforce. 
ment as may be appointed for the purposes of 
this Act. 


4. Appointment and powers of officers 
of Enforcement. 


(1) The Centzal Government may appoint 
such persons as it thinks fit to be officers of 
Enforcement. 

(2) Withont prejudice to the provisions of 
sub-section (1), the Central Government may 
authorise a Director of Enforcement or am 
Additional Director of Enforcement or ® 
Deputy Direstor of Enforcement or an Assis. 
tant Director of Enforcement to appoint 
cfficars of Enforcement below the rank of an 
Assistant Director of Enforcement, 

(3) Subject fo such conditions and limita. 
tions as the Central Government may impose, 
an officer of Enforcement may exercise the 
powers and discharge the duties conferred ov 
imposed on him under this Act. 


5. Entrustment of functions of Director 
or other officer of Enforcement. 

The Central Government may, by order 
and subject to such conditions and limitations 
as ij thinks fit to impose, authorise any officer 
of customs or any Central Excise Officer og 
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any police officer or any other oficer of the 
- Central Government or a State Government 
to exercise such of the powers and discharge 
such of the duties of the Director of Enforce. 
ment or any other cfficer of Enforcement 
under this Act as may be specified in the 
order. 


6. Authorised dealers in foreign ex- 
change. f 

(1) The Reserve Bank may, on an applica. 
tion made to itin this behalf, authorise any 
person to deal in foreign exchange. 

(2) An authorisation under this section 
shall be in writing and— 

(i) may authorise dealings in all foreign 
Gurrencies or may be restricted to suthorising 
dealings in specified foreign currencies only ; 

(ii) may authorise transactions of all des. 
criptions in foreign currencies or may be 
restricted to authorising specified transactions 
only ; 

(iii) may be granted to be effective fore 
specified period, or within specified amounts į 

(iv) may be granted subject to such condi. 
tions as may be specified therein. 

(3) Any authorisation granted under sub. 
section (1) may be revoked by the Reserve 
Bank at any time if the Reserve Bank is 
satisfied that-— 

(i) it is in the public interest to do so; or 

(ii) the authorised dealer has not complied 
with the conditions subject to which the 
authorisation was granted or has contravened 
any of the provisions of this Act or of any 
rule, notification, direction or order made 
thereunder : 

Provided that no such authorisation shall be 
revoked on the ground specified in clause (ii) 
unless the authorised dealer has been given a 
reasonable opportunity for making a represen. 
tation in the matter, 

(4) An authorised desler shall, in all his 
dealings in foreign exchange and in the exer. 
cise aud discharge of the powers and of the 
functions delegated to him under section 74, 
comply with such general or special directions 
oz instructions as the Reserve Bank may, 
from time to time, think fit to give, and: 
except with the previous permission of the 
Reserve Bank, an authorised dealer shall not 
engage in any transaction involving any 
foreign exchange whish is not in conformity 
with the terms of his euthorisation under 
this section. 

(5) An authorised dealer sball, before 
undertaking any transaction im foreign ez- 
change on behalf of any person, require that 
person to make such declarations and to give 
such information as will reasonably satisfy 
him that the transaction will not involve, and 
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is not designed for the purpose of, any con- 
travention or evasion of the provisions of this 
Act or of any rule, notification, direction or 
order made thereunder, and where the said 
person refuses to comply with eny such 
yequiremens or makes only unsatisfactory 
compliance therewith, the authorised dealer 
shell refuee to undertake the transaction and 
shall, if he has reason to believe that any 
such contravention or evasion as aforesaid is 
contemplated by the person, report the matiex 
to the Reserve Bank. 


_7. Money-changers.’ 


(1) Ths Reserve Bank may, on an applica. 
tion made to it in this bebalf, authorise any 
person to deal in foreign currency. 

(2) An authorisation under this section. 
shall be in writing and— 

(i) may authorise dealings in all foreign. 
Gurroncies or may be restricted to authorising 
dealings in specified foreign currencies only 5. 

(ii) may authorise transactions of all des. 
criptions in foreign currencies or may be 
restricted to authorising specified transactions 
only ; 

(iii) may be granted with respect to a parti- 
cular place where slone the money.changer 
shall carry on his business ; 

(iv) may be granted to be effective for e 
specified period, or within specified amounts ; 

(v) may be granted subject to such condi. 
tions as may be specified therein. 

(3) Any authorisation granted under sub. 
section (1) may be revoked by the Reserve 
Bank at eny time if the Reserve Bank ip 
satisfied thai— 

(i) it is in the public interest to do so ; or 

(ii) the monsy.changer has not complied 
with the conditions subject to which the 
authorisation was granted or has contravened. 
any of the provisions of this Act or of any 
rule, notification, direction oz order made 
thereunder : 

Provided that no such authorisation shall be 
revoked on the ground specified in clause (ii) 
unless the money-chauger has been given w 
reasonable opportunity for making a represen- 
tation in the matter. 

(4) The provisions of sub.gections (4) and 
(5) of section 6 shall, inso far as they are 
applicable, apply in relation to a money- 
changer as they apply in relation to an autho. 
rised desler. 


Explanation. — In this section, “foreign 
currency” means foreign currency in the form 
of notes, coins or fraveller’s cheques and 
“‘degling” means purchasing foreign currency: 
in the form of notes, coins or traveller's 
cheques or selling foreign currency in the 
form of notes or coins. 
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8. Restrictions on dealing in foreign ex. 
change. : 

(1) Except with the previous general or 
‘epecial permission of the Reserve Bank, 
mo person other then an authorised dealer 
shall in India, and no person resident 
ån India other than an authorised dealer shall 
outside India, purchase or otherwise acquire 
-or borrow from, or self, or otherwise transfer 
‘or lend to ox exchange with, any person not 
‘being an authorised dealer, any foreign ex- 
change : 

Provided that nothing in this sub-seation 
shall apply to any purchase or sale of foreign 
currency effected in India between any person 
and a money-changer. 


Haplanation,—For the purposes of this sub- 
fection,-& person, who deposits foreign ex- 
change with another person or opens an ac- 
‘Gount in foreign exchange with another per- 
-gon, shall be deemed to lend foreign exchange 
to auch other person. 


(2) Except with the previous general or 
special permission of the Reserve Bank, no 
~parson, whether an authorised dealer or ae 
money-changer or otherwise, shall enter into 
any transection which provides for the con. 
version of Indian currency into foreign cur- 
rency or forsign currency into Indian currency 
at rates of exchange other than the rates for 
the time being authorised by the Reserve 
Bank. 

.(3) Where any foreign exchange is acquired 
by any person, other than an authorised dealer 
or a money.changer, for any particular pur- 
pose, or where any person has been permitted 
conditionally to acquire foreign exchange, the 
said person shall not use the foreign exchange 
so acquired otherwise than for that purpose or, 
a6 the case may be, fail to comply with sny 
condition to which the permission granted to 
-him i3 subject, and where any foreign exchange 
-§0 acquired cannot be so used or the conditions 
«cannot be complied with, the said person shall, 
within a period of thirty days from the date 
on which he comes to know that such foreign 
exchange cannot be go used or the conditions 
Cannot be complied with, sell the foreign 
exchanges fo an authorized dealer or to a 
money.changer. 

(4) For the avoidance of doubt, it is hereby 
declared that wheres a person acquives foreign 
exchange for sending or bringing into India 
- any goods but sends or brings no such goods 
or does not send or bring goods of s value 
representing tho foreign exchange acquired, 
within a reasonable time or sends or brings 
any goods of a kind, quality or quantity 
different from that specified by him at the 
dime of acquisition of the foreign exchange, 
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such person shall, unless the contrary is pro. 
ved, be presumed not to have been able to use 
the foreign exchange for the purpose for 
which he acquired it or, a8 the case may be, to 
have used the foreign exchange so acquired 
otherwise than fog the purposes for which it 
Was acquired, 


(5) Nothing in this section shall be deemed 
to prevent a person from buying from any post 
offics, in accordance with any law or rules 
made thereunder for the time being in force, 
any foreign exchange in the form of postal 
orders or money orders. 


9. Restrictions on payment. 


(1) Save as may be provided in and in 
accordance with any general or special exemp- 
fion from the provisions of this sub-section 
which may be granted conditionally or uncon. 
ditionally by the Regerye Bank, no person im 
or resident in; India shall— 

(a) make any payment to or for the credit 
of any person resident outside India; 

(a) receive, otherwise than through an 
authorised dealer, any payment by order or on 
behalf of any person resident ontside India. 


Explanation. — For the purposes of this 
clause. where any person in, or resident in, 
India receives any payment by order or on 
behalf of any person resident outside India 
through any other person (including an autho. 
rised dealer) without a corresponding inward 
remittance from any place outside India, then, 
puch person shall be deemed to have received 
such payment otherwise than through an 
authorised dealer; 

(o) draw, issue or nagotiste any bill of ex. 
change or promissory note or acknowledge 
any debt, so that a right (whether actual or 
contingent) to receive a payment is created or 
transferred in favour of any parson resident 
outside India; 

(d) make any payment to, or for the credit 
of, any person by order or on behalf of any 
person resident outside India; 

. (e) place any sum to the credit of any per. 
son resident outside India: 

(f) make any payment to, or for the credit 
of, any person or receive any payment for, or 
by order oron bebalf of, any person 23 con- 
sideration for or in association with,— 

(i) the receipt by any person of a payment 
or the acquisition by any person of property 
outside India, 

(ii) the creation or transfer jn favour of 
any person of a right (whether actual or con. 
tingent) to receiye payment or acquire pro- 
perty outside India; 

(g) draw, issue or negotiate any bill of 
exchanges or promissory note, transfer any 
security or acknowledge any debt, so that a 
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right (whether actual or contingent) to re- 
ceive a payment is created or transferred in 
favour of any person as consideration for or 
in ageociation with any matter referred to in 
slauge (£). 

(2) Nothing in sub-section (1) shall render 
unlawfui— 

(2) the making of any payment already 
authorised either with foreign exchange ob. 
gained from an authorised dealer or a money- 
ehanger under seation 8 or with foreign ex- 
Change retained by a person in pursuance of 
an authorisation grented by the Reserve 
Bank; 

(b) the making of any payment with foreign 
exchange received by way of salary cr pay- 
mont for services not arising from any busi- 
ness in, or anything done while in, India. 

(3) Save as may be provided in, and in 
accordance with, any general or special 
exemption from the provisions of this sub. 
gection, which may be granted conditionally 
or unconditionally by Reserve Bank, no per. 
gon shall remit or cause to be remitted any 
amount from any foreign country into India 
exceptin such a way that the remittance is 
zaceived in India only through an authorised 
dealer. 

(4) Nothing in this section shali restrict 
the doing by any person of anything within 
the scope of any authorisation or exemption 
granted under this Act. 

(5) For the parposss of this section and 
section 19, “seduzity” includes coupons or 
warrants representing dividends or interest 
and life or endowment insurance policies. 

10. Blocked accounts. 

(1) Where an exemption from the provi. 
giona of section 9 is granted by the Reserve 
Bank in reapeot of payment of any sam to 
any person resident outside India and the 
exemption is made -subject to the condition 
that the payment is mads t) æ blocked 
ascount— 

(a) the payment shall be made to a blocked 
account in the name of that person in such 
manner as the Reserve Bank may by general 
or spacial order direct; 

(b) the crediting of that aum to that ac. 
unt shall, to the extent of the sum credited, 
ba a good discharge to the psrson making the 
payment. 

(2) No gum standing at the gredit of a 
blocked account shall be drawn on except in 
accordance with any general or special per. 
mission which may be granted conditionally 
or otherwise by the Reserve Bank. 

(3) In this section, “blocked account” 
means an eccount opened, whether before or 
after the Gommencement of this Act, as a 
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blocked account at any office or branch in 
India of a bank authorised in this behalf by 
the Reserve Bank, or an account blocked, 
wheather before or after such commencement, 
by order of the Reserve Bank. | 


11. Restrictions regarding assets held by 
non.residents. 

Where the Reserve Bank considers it neceg- 
sary or expedient in the public interest so to 
do in respeta of any asset in India held by or 
accruing to or transferred to or to be trans. 
ferred to, either a person resident outside 
India or a person intending to become resi- 
dant ontside India, it may impose a condition 
that the said asset shall not be transferred, 
assigned, pledged, charged or dealt with in 
any manner whatsoever except in accordance 
with any ganeral or special permission, which 
may be granted conditionally or otherwise, 
by the Reserve Bank. 


12. Special accounts. 


(1) Waere in the opinion ‘of the Central 
Government it is necessary or expedient to 
regulate payments dus to persons resident in 
any territory, the Central Government may, by 
notification in the Official Gazettes, direat that 
such payments or any class of such payments 
shall be made only into an account (heresfter 
in this section referred to as a special account) 
to be maintained for the purpose by the Reserve 
Bank or an authorised dealer apasially autho. 
rised by the Reserva Bank in this behalf. 

(2) The credit of a sum to & special account 
shall, to the extent of the sum credited, be a 
good discharge to the person making the 
payment; 

Provided that where the liability of the 
person making the payment is to make the 
payment in foreign currency, the extent of 
the discharge shall be ascertained by convert. 
ing the amount paid into that currency ab 
such rate of exchange as is for the time being 
authorized by the Resarve Bank. 

(3) The sum standing to the credit of any 
special“accounst shall, from time fo time, be 
applied — 

(a) where any agreement is entered into be. 
tween the Oentral Government and the Govern. 
mont of the territory to which the aforesaid 
notifleation relates, for the regulation of pay. 
ments beiwaen persons residentin ladia and in 
tha territory, in such manner as the Reserve 
Bank, having regard to the provisions of such 
agceament, may direct, or 

(b) where no such agreement is entered 
into, for the purpose of paying wholly or 
partly, and in such order of preference and at 
such times as the Oontral Government may 
direct, debts due from the persona resident in 
the said territory to parsons resident in India 
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or in such other territories as the Central 
Government may by order specify in this 
behalf. 

13. Restrictions on import and export 
i of certain currency anå bullion. 
(1) The Central Government may, by noti. 


fication in the Official Gazette, order that,’ 


subject to such exemption, if any, as may be 
specified in the notification, no person shall, 
except with the general or special permission 
of the Reserve Bank and on payment of the 
fee, if any, prescribed, bring or send into 
India any gold or silver or any foreign ex- 
change or any Indian currency. 

Explanation. — For the purposes of this 
sub.section, the bringing or sending into any 
port or place in India of any such article es 
aforesaid intended tə be taken out of India 
without being removed from the ship or con- 
veyance in which it is being carried shall 
nonetheless be deemed to be « bringing, or, 
as the case may be, sending, into India of 
that artisle. 

(2) No person shall, except wish the gene. 
ral or special permission of the Reserve Bank 
or the written permission of a person autho- 
rised in this behalf by the Reserve Bank, 
take or send out of India any gold, jewellery 
or precious stoned or Indian cuxrency or 
foreign exchange other than foreign exchange 
obtained by him from an authorised dealer or 
from a money- changer, 


14. Acquisition by Central Government 
of foreign exchange. 

The Central Government may, by notifica- 
tion in the Official Gazette, order every per. 
son in, or or resident in, India— 

(i) who owna or holds such foreign ex. 
change as may be specified in tha notification, 
to offer it, or cause it to be offered, for scale 
to the Reserve Bank on behalf of the Contral 
Governmeni or to such person, as the Reserve 
Bank may authorise for the purpose, at such 
price as the Central Government may fix, 
being a price which is not less than tha price 
calculated at the rate of exchange for the 
time-being authorised by the Reserve Bank; 

(b) who is entitled to assign any right to 
receive such foreign exchange as may be speci- 
fied in the notification, to transfer that right 
to the Reserve Bank on behalf of the Central 
Government on payment of euch considera. 
tion therefor as the Central Government may 
fix having regard to the rate for the time 
beizg anthoriced by the Reserve Bank in 
pursuance of eub.section (2) of section 8 for 
conversion into Indian currency of the foreign 
Gurrency in which such foreign exchange is 
expressed: 


Provided that the Central Government 


@ 
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may, by the said notification or by a separate 
order, exempt any person or Glass of persons- 
from the operstion of the order made in the 
said notification: ` 

Provided farther that nothing in this sec- 
tion shall apply to any foreign axchange ac. 
quired by a person from an authorised dealer 
or from a money.changer and ‘retained by 


‘him with the permission of the Reserve Bank 


for any purposes 


15. Power of Central Government to 
direct payment in foreign currency: 
in certain cases. 

(1) Notwithstanding anything contained 
in the Indian Coinage Act, 1906, or in the. 
Reseryə Bank of India Act, 1u34 or in any 
other law for the time being in force, the. 
Central Government may, by notification in 
the Official Gazette, direct that every porson. 
resident outside India and who is on a visit. 
to India shall, for discharging such of his- 
liabilities as may be specified in the notifica. 
tion, wake payments only insuch foreign 
currencies as mey be specified therein. 


(2) Where payment is required to be made 
under sub.section (1) in any foreign our. 
rency, the person to whom euch payment is 
made shall receive the payment only in such 
foreign currency. 

(3) The Oentral Government may, if itis 
of opinion that it is necessary or expedient. 
in the public interest so to do, by notification 
in the Official Gazette, exempt any pereon or 
Glass of persons from the operation of the 
provisions of sub-section (1). 


16, Duty of persons entitled to receive 
foreign exchange, etc, 

(1) No person who has « right fo re. 
ceive any foreign exchange or to receive 
from s person resident outside India a pay- 
ment in rupees shell, except with the general 
or special permission cf the Reserve Bank. 
do or refrain from doing anything, or take or 
reirain from taking any action, which has the 
efiect of securing— 

(a) thet the receipt by him of the whole 
or part of that foreign exchange or payment 
is delayed, or 

(b) that the foreign exchange or payment 
ceases in whole or in part to be receivable by. 
him. 

(2) Where a person has failed to comply 
with the requirement of sub-section (1) in 
relation to any foreign exchange or payment 
in rupees, the Reserve Bank may give to him 
such directions as appear to be expedient for 
the purpose of securing the receipt of the 
foreign exchange or payment, as the case 
may be, ` 
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47. Power to regulate the uses, etc. of 
imported gold and silver. 


The Central Government may, by notifica- 
tion in the Official Gazette, impose such con. 
ditions as it thinks necessary or expedient on 
the use or disposal of, oz dealings in, gold 
‘and silver prior to, or at the time of, import 
¿nto India. 


48. Payment for exported goods. 

(1) (a) Tho Central Government may, by 
notification in the Official Gazette, prohibit 
the taking or sending cut by land, sea or air 
hereafter in this section referred to as ex. 
port) of all goods or of any goods or class of 
goods specified in the notification from India 
directly or indirectly to any place so specified 
unless the exporter furnishes to the prescribed 
authority a declaration in the prescribed form 
supported by such evidence as may be pres. 
@ribed or go specified and true in all material 
particulars which, among others, shall include 
dhe amount representing — 

(i) the full export value of the gooda; or 

(ii) if the full export value of the goods is 
aot ascertainable at the time of export, the 
‘value which the exporter, having regard to 
the prevailing market conditions, expects to 
zeceive on the sale of the goods in ihe over. 
soas market, 
and affirms in the said declaration that the 
full export value of the gooda (whether as. 
wertainable at the time of export or not) has 
been, or will withia the orescribed period be, 
‘pald in the prescribed manner. 

(b) If the Central Govarnment is of opinion 
‘that it ia nesessary or expedient in the pablic 
interest so to do, if may, by nojification in 
he Official Gazette, specify any goods, from 
among those goods to whicha notifization 
under clause (a) applies, and direct that in 
«aspect of the goodsso spacified, where an 
exporter makes a declaration under sub. 
lause (ii) of clause (a) of the value which 
cho, having regard tothe prevailing market 
‘gonditions expects to receive on the sale of 
such goods in the ovarseas market, he shall 
not, excapt with the parmission of the Reserve 
Bank on an application made to the Reserve 
‘Bank by the exporter in thia behalf, authorise 
-or permit or allow or inany manner be a 
party to, the sale of such goods fora value 
Jess than that dedlared : 

Provided that no parmission shall be re. 
fused by the Reserve Bank under this clause 
unless the exporter has been given & ressona- 
ble opportunity for making a representation 
dn the matter: 

Provided further that where the exporter 
makes an appiication tothe Reserve Bank 
dor permission under this clause and the 
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Reserve Bank does not, withina period of 
twenty days from the date of receipt of the 
appiication, communicate to the exporter that 
permission applied for has been refused, it 
shall be presumed that the Reserve Bank 
has granted such permission. 


Explanation. — In computing the giad 
of twenty days for the purposes of the second 
proviso, the period, if any, taken by the 
Reserve Bank for giving an opportunity to 
the exporter for making a representation 
under the first proviso shall be excluded. 

(2) Where any export of goods, to which 
a notification under clause (a) of sub-ses- 
tion (1) applies, has been made, no person 
shall, except with the permission of the 
Resarve Bank, do or refrain from doing any. 
thing, or fake or refrain from taking any 
action, which has the effect of sesuring— 


(A) in a cage falling under sub-clause (i) or 
sub-clause (ii) of clause (a) of sub-section (1),— 

(a) that payment for the gooda— 

(i) is made otherwise than in the prescribed 
manner, or 

(ii) ia delayed beyond the period prescribed 
under clause (a) of sub-section (1), or 

(b) that the prosesds of sale of the goods 
exported do not yepreeent the full export 
value of the goods subject to such deductions 
if auy, as may be allowed by the Reserva 
Bank; and 

(B) in a case falling under sub-clause (ii) of 
clause (a) of sub-section (1), also that the sale 
of the..goods is delayed to an exten which is 
unreasonable having regard to the ordinary 
course of trade: 

Provided that np proceedings in respect of 
any contravention of the provisions of this 
sub.section shall be instituted unless the pres. 
cribed period has expired and payment for the 
goods representing the full export value has 
not been made in the prescribed manner 
within the prescribed period. 

(3) Where in relation to any goods to which 
a notification under clause (a) of sub-section (1) 
applies the prescribed period has expired and 
payment therefor has not been made aa 
aforesaid, it shall ke presumed, unle3s the 
contrary is proved by the person who has sold 
or is entitled to zell the goodi or to procure 
the sale thezeof, that such person hag not 
taken all reasonable steps to receive or recover 
the payment for the goods a$ aforesaid and he 
shall accordingly be presumed to have contra. 
vened the provisions of sub-section (2). 

(4) Where in relation to any goods to which 
a notification under clause (a) of sub-section (1) 
applies the prescribed period has expired and 
payment therefore has not been made as afore. 
said, the Reserve Bank may give to any person 
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who lias cold the goods or who is entitled jo 
sell the goods or procure the sale thereof, such 
directions as appear to it to be expedient for 
the purpose of gecuring— 

(i) if the goods have been sold, the pay- 
ment therefore, or 

(ii) if the goods have not been cold, either 
the sale of the goods and payment therefor as 
aforesaid, or the re-import of the goods into 
India as the circumstances permit, 
within such period ag the Reserve Bank may 
specify in this behalf and without prejudice to 
the generality of the foregoing provision, may 
direct that the goods, the right to receive the 
payment therefor or any other right to en- 
force such payment shall be transferred or 
assigned to the Central Government or to a 
person specified in the directions. 

(5) Where any goods or a right to receive 
payment or any other right to enforce such 
payment, are or is transferred or assigned in 
accordance with sub-section (4), the Central 
Government shall pay to the person trans. 
ferring or assigning the same, the amount 
recovered by or on behalf of the Central 
Government in respect of the goods, aftex 
deducting all costs, cherges and expenses in. 
curred by the Central Government in selling 
the goods or in recovering or realising the 
amount in respect of such goods, 

(6) Without prejudice to the provisions of 
sub-section (1), where the value of the goods 
specified in the declaration furnished under 
that sub-section is lesa than the amount which 
in the opinion of the Reserve Bank, in a case 
falling under sub.clauge (i) of olause (a) of 
that sub-section, represents the full export 
value of those goods, or in @ case falling 
under sub-clause (ii) of that clause, the value 
which the exporter cau, having regard to the 
prevailing market conditions, expec} to receive 
on the sale of the goods in the overseas 
market, the Reserve Bank may issue an order 
requiring the person holding the shipping 
dosuments to retain possession thereof until 
puch time as the exporter of the goods haa 
made arrangements for the Reserve Bank or a 
person authorised by the Reserve Bank to re. 
ceive on behalf of the exporter payment in 
the prescribed manner of an amount which in 
the opinion of the Reserve Bank represents 
the full export value of such goods or the 
valus which the exporter, having regard to the 
prevailing market conditions, can be expected 
to receive on the rala of the goods in the over- 
geas market. 

(7) For tke purpose of ensuring compliance 
with the provisions of this section and any 
order or direction made thereunder, the Re. 
gerve Bank or the prescribed authority re- 
ferred to in gub-section (1) may require any 
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person making any export of goods to which 
& notification under clause (a) of that sub. 
section applies to exhibit contracts with his 
foreign buyer or other evidence to show that. 
the full export value of the goods, or, as the 
case may be, the value which the exporter, 
having regard to the prevailing market condi- 
tions, expects to receive on the sale of the 
goods in the overseas market, has been, or 
will within the prescribed period be, paid in 
the prescribed manner. 

(8) Without prejudice to the provisions of 
sub-sections (1), where the Reserve Bank has 
permitted any authorised dealer to accept for 
negotiation or collection of shipping docu. 
ments covering exports from his constituent 
[not being a person who has signed the decla. 
ration in terms of sub section (1)), such autho. 
vised dealer shall, before accepting such 
documents for negotiation or collection, re. 
quire the constituent concerned also to sign 
such declaration and thereupon such consti.. 
tuent shall be bound to comply with such re. 
quisition and the original declarant and such: 
constituent signing the declaration shell each: 
ba considered to be the exporter for the pur- 
poses of this section, and ehall be governed by 
the provisions thereof accordingly. 


(9) Without prejudice to the provisions of 
sub.section (1), in relation to export of goods 
to which a notification under olauee (a) of that 
sub.section applies, the Reserve Bank may, 
for the purpose of ensuring that the full ex- 
port value of the goods or, as the case mey be,. 
the value which the exporter, having regard 
to the prevailing market conditions, expects to 
receive on the sale of the goods in the over. 
seag market, ig received in proper time or 
without delay, by general*or special order, 
direct from time to time, that in respect of 
export of goods to any destination or any 
class of export transactions or any class of 
goods or class of exporters, the exporter shall, 
prior to the export of the goods, comply witk: 
any or atl of the following conditions ag may 
be specified in the order, namely :— 

(a) that any contract or other arrangement. 
for the sale of the goods shell be registered in 
such manner end with such authority or orga.- 
nisation as may be specified in the order; , 

(b) that the payment for the goods is co. 
vexed by an irrevocable letter of credit or by 
such other arrangement or document as may 
be epecified in the order; 

(o) that a copy of the declaration to be- 
furnished to the presorived authority under 
sub.gection (1) shall be submitted fo suck 
authority or organisation as may be specified 
in the order for certifying thai the value of 
the goods specified in such declaration repre. 
sents the proper value thereof; 
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(d) that any declaration to be furnished to 
the prescribed authority under gub-section (1) 
shall be submitted to the Reserve Bank for 
its prior approval, which may, having regard 
to the circumstances, be given or withheld or 
may be given subject to such conditions as the 
Reserve Bank may deem fit to impose. 


Provided that no approval shaill be with- 
held by the Reserve Bank under this clause 
unless the exporter hag been given a reason. 
able opportunity for making a representation 
in the matter. 


(10) Where the Central Government is of 
opinion that, in respect of any goods or class 
of goods or class of exporters, or in respect of 
export to any destination, the practice of 
exporting goods in accordance with any term 
to the effect that the goods will be sold on 
account of the exporter and the account of 
Buch sales rendered to the exporter has 
resulted or is likely to result in the full 
export value of the goods not being brought 
into India in the prescribed manner or within 
the prescribed period, it may, by general or 
special order, prohibit the export, in accord. 
ance with such term, of such goods or Glass of 
goods or by such exporters or to such 
destination. 


19. Regulation of export and transfer of 
securities, 

(1) Notwithstanding anything contained in 
nection 81 of the Companies Act, 1956, no 
person shall, except with the general or special 
permission of the Reserve Bank.— 

(a) tako or send any security to any place 
outside India; 

(b) transfer eny security, or create or 
transfer any interest in a security, to or in 
favour of a person resident outside India; 

(c) transfer any security from a register in 
India to a register outside India or do any 
act which is calculated to secure, or forms part 
of a serios of acts which together are caloulat. 
ed to secure, ths substitution for any security 
which is either in, or registered in, India, of 
any security which is either oujside, or regis. 
tered outside, India; 


(d) issue, whether in India os elsewhere, 
any security which is registered or to be 
registered in Indis, to a parson residen} out. 
side India; 

(e) acquire, hold or dispose of any foreign 
socurity. 

(2) Where the holder of a security is a 
nominee, neither he nor any person through 
whose sgency the exercise of all or any of the 
holder's rights in respect of the security is 
controlled shall, excep with the general or 
spacial permission of the Reserve Bank, do 
any act, wheraby he recognises or gives effect 


Foreign Exchange Regulation Act; 1973- 


[Act 46] 192 


to the substitution of another person as the- 
person from whom he direstly receives in- 
structions, unless both the person previously 
instructing and the person substituted for 
that person were, immediately before the 
substitution, resident in India. 

(3) The Reserve Bank may, for the purpose: 
of securing that the provisions of this section. 
are not evaded, require that the person trans- 
forring any security and the person to whom 
such security is fransferred shall subscribe to 
a declaration that the transferse is not resis 
dont outside India. 

(4) Notwithstanding anything contained im 
any other law, no person shall, except with 
the permission of the Reserve Bank,— 

(a) enter any transfer of securities in any 
register or book in which securities are regis. 
tered or inscribed if he has any ground for 
suspecting that the transfer involves any. 
contravention of the provisions of thia gec. 
tion, or 

(b) enter in any such register or book, in- 
respect of any security, whether in connection: 
with the issue or transfer of the security or . 
otherwise, an address outside India except by. 
way. of substitution for any such address in- 
the same country or for the purpose of any 
transaction for which permission hag been 
granted under this gection with knowledge 
that it involves entry of the said address, or 

(a) transfer sny share from a register out. 
side India to a register in India, 

(5) Notwithstanding anything contained in: 
any other law, no transfer of any share of a. 
company registered in India made by a person 
resident outside India or by. a national of m- 
foreign State to another person whether resi. 
dent in India or outside India shall be valid. 
unless such transfer is confirmed by the- 
Reserve Bank on an application made to it in 
this bebalf by the transferor or the transferee.. 


(6) If the Central Government is of opinion. 
that it is necessary or expedient in the public 
interest so to do, it may, by notification in 
the Official Gazatie, exempt any transfer 
referred to in sub-section (5) or class of such 
transfers from the operation of the provisions 
of that sub-section, subject to such conditions, 
if any, as may be specified in the notification, 

(7) For the purposes of this section, ~> 

(a) “holder,” in relation to a bearer gecu- 
rity, means the person having physical custody 
of the eecurity; provided that, where a bearer 
sesurity is deposited with any person ina 
locked or sealed receptacle from which the 
person with whom if is deposited is not en. 
titled to remove it without the authority of 
some other person, that other person ehall be- 
deemed io be the holder of the security; . 
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(b) “nominee” means a holder of any secu- 
‘rity (inoluding a bearer security) or any 
oupon representing dividenda or iateres: 
who, a3 reapeats the exercise of any rights in 
-espect of the security or coupon, is not 
entitled to exercise those rights except in 
accordance with the instructions given by 
-some other person, and a person holding a 
ecurity or coupon ad a nominee shall be 
deemed io act ss nominee for the person who 
da entitled to give instructions either directly 
-or through the agency of one or more persons, 
as to the exercise by the holder of the security 
or coupon of any righta in respect thereof and 
ia not, in so doing, himself under a duty to 
-comply with instructions given by some other 
person. 


20. Restrictions on payment in respect cf 
certain securities. 

Notwithstanding anything contained in any 
ther law or in any contract, agreement or 
other instrament, the holder of any Govern. 
ment security, ag defined in the Public Debt 
Act, 1944, created and issued for the purpose 
-of raising a public loan before the 18th day of 
August, 1947, in respect of which the principal 
sor interest or both are for the time being 
payable outside India in any country or place 
notified in this behalf by the Central Govern. 
‘ment, shall mot be entitled, except with the 

-general or special permission of the Reserve 
Bank, to have any such payment made at any 
«place in India, 

„Explanation. — In this section, ‘holder 
-ghall have the same meaning as in clause (a) 
of sub-section (7) of seation 19. 

21, Custody of securities. 

(1) The Central Government may, by noti- 
“fication in the Official Gazette, order every 
person by whom or on whose behalf a security 
or certificate of title to  sscurity spe. 
ified in the order is held in India to cause 
‘the said security or certificate of title to be 
skept in the custody of an authorised deposi- 

tory named in the order ; 

Provided that the Reserve Bank may, by 
order in writing, permit any such security to 
-be withdrawn from the custody of the autho- 
- vised depository subject to sush conditions as 
. may be specified in the order, 


(2) No authorised depository may part with 
-any security covered by an order under sub- 
-gaction (1) without the general or special per- 
. mission of the Rezerve Bank except to, ox to 

the order of, another authorised depository. 

- (3) Except with the general or special per- 
- mission of the Reserve Bank, no authorised 
-depository shall— 

(a) accept or part with any security covered 

sby an order under sub-section (1) whereby the 
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security is transferred to the name of & person 
resident outside India, or 

(b) do any act whereby he recognises or 
gives effect to the substitution of another 
person as the person from whom he directly 
receives instructions relating to such security 
unless the person previously so instructing 
him and the,person substituted for that person 
were, immediately before the substitution, 
resident in India. 

(4) Except with the general or special per. 
mission of the Reserve Bank, no person shall 
purchase, sell or transfer any security, or 
certificate of title to a security, covered by an 
order under sub-section (1) unless sush secu. 
rity or certificate of title has been deposited 
in accordance with the order under sub. 
section (1). 

(5) Excapt with the general or special per- 
mission of the Reserve Bank, no capital 
moneys, interest or dividenda in respect of 
sny security covered by an order under sub- 
section (1) shall be paid in India except to or 
to the order of the authorised depository 
having the custody of the security. 


(6) For the purposes of this section — 

(a) “authorised depository” means a person 
notified’ by the Central Government to be 
entitled to accept the custody of securities 
and certificates of title to securities, and 

(b) “security” includes coupons. 


22. Restrictions on issue of Beater secu- 
rities. 

The Central Government may, by notifica. 
tion in the Official Gazette, order that except 
with the general or special permission of the 
Reserve Bank no person shall, in India, and 
no person resident in India shall, outside 
India, create or issue any bearer certificate or 
coupon or so alter any document that it 
becomes a bearer certificate or soupon. 


23. Acquisition by Central Government 
of foreign securities. 

(1) Subjest to any exemptions that may be 
contained in the notification, the Central 
Government may, if itis of opinion that it 
is expedient so to do for the purpose of 
strengthening its foreign exchange position, 
by notification in the Official Gazette,— 

(a) order the transfer to itself of any 
foreign securities specified in the notification 
at a price so specified, being a price which, in 
the opinion of the Contral Government, is nob 
less than the market value of the securities 
on the date of the notification, ox 

(b) direct the owner of any foreign seou- 
vities specified in the notification to sell or 
procure the sale of the securities and there. 


_after to offer or cause to be offered the net 


foreign exchange proceeds of the sale to the 
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Resezve Bank on behalf of the Ocntral 
‘Government or to such person as the Reserve 
‘Bank may authorise for the purpose, st such 
price as the Central Government may fix, 
‘being a price, which is not less than the price 
Galontated at the rate of exchange for the 
time being authorised by the Reserve Bank. 

(2) On the issue of a notification under 
Alauge (a) of sub-section (1),— 

(a) the securities to which the notification 
relates shall forthwith vest in the Central 
Government free from any mortgage, pledga 
ox charge, and the Central Government may 
doa) with them in such manner as it thinks fit; 

(b) the owner of any of the securities to 
which the notification relates and any person 
‘who is responsible for keeping any registers 
or books in which any of those securities are 
registered or inscribed, or who is otherwise 
<aoncerned with the registration or inscription 
of any of those securities, shall do all such 


things ag sre necessary or as the Central. 


Government or the Reserve Bank may order 
to ba done, for the purpose of securing that— 

(i) tho securities and any certificates of 
title relating thereto axe delivered to the 
Oentral Government and, in the case of regis. 
tered or ingoribed securities, that the securi- 
dies axe registered or inscribed in the name of 
‘the Central Government or of such nomines 
of s Central Gavernment as it may specify, 
On 

(ii) any dividends or interest on those secu. 
rities becoming payable on or after the date 
«f the iesue of the notification are paid to the 
Osntral Government or its nominee as afore. 
said and where in the case of any security 
payable to bearer which is delivered in pursu- 
ance of the said notification, any coupons 
representing any such dividends or interest 
are noi delivered with the security, such 
reduction in the price payable therefor shall 
tha made as the Oentral Government thinks fit: 

Provided that where the prica specified in 
the notification in relation to any security is 
ex-dividend or ex.interest, this sub.clause 
Shall not apply to that dividend or magica or 
40 any coupon representing it. 

(3) A certificate signed by any person 
authorised in this behalf by the Oentral 
Government thit any specified securities are 
pegurities transferred to the Oentral Govern. 
ment under this section shall be treated by 
all persons concerned gs conclusive evidence 
that the sesurities have been so tzansferred. 
24, Restriction on settlement, etc. 

No person resident in India shall,. except 
with the general or special permission of the 
Reserve Bank, settle, or make a gift of, any 
property so thats person who ab the time of 
the settlement or the making of the gift is 
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resident outside India, elsewhere than in the 
territories notified in this behalf by the 
Reserve Bank, will have an intere:t in the 
property, or exercise any power for payment 
in favour of a person who af the time of the 
exercise of the power is resident outside India 
elsewhere than in such notified territories ; 

Provided that any settlement or gift made 
Or any power exercisei as aforesaid without 
tha permission of the Reserve Bank shall not 
be invalid moreiy on the ground that such 
permission has not been obtained. 


25. Restriction on holding of immovable 
property outside India. 

(1) No person resident im India shall, ex- 
sept with the permission of the Reserve Bauk, 
acquire or hold or transfer or dispəse of by 
asle, mortgage, lease, gift, settlement or 
otherwise, any immovable property situate 
outside India: 

Provided that nothing in this sub-section 
shall apply to the acquisition ox transfer of 
any such immovable propertv by way of lease 
for a period not exceeding five years. 

(2) Any person resident in India and hold. | 
ing any immovable property outside India at 
the commencement of this Act shall, before 
the expiry of a period of three months from 
gush Gommencement or su3h further period as 
the Reserve Bank may allow in this behalf, 
declare sugh holding to the Reserve Bank in 
puch form and containing such particulars as 
may be spesified by the Reserve Bank. 

(3) Notwithstanding anything contained in 
this Act or in any other law for the time 
being in force, if the Central Government is 
satisfied that it is necessary or expedient in 
the publio interest go to do, it may, by order; 
direct any person holding any immovable 
property outside India to sell the whole or 
any pari of such property. subject to such 
terms and conditions as if may deem fit, and 
require the proceeds of such sale to be recsiv- 
ed in India through an authorised dealer. 

(4) Nothing in this section shall apply to a 
national of a foreign State. 

26. Certain provisions as 
panies. 

(1) Where there is served on any person 
resident in India a notice in writing that the 
Central Government or the Reserve Bank 
wishes any such requirements as are horeafter 
mentioned to be complied with by any such 
company a3 is specifiel in Explanation I 
[boreaftor in this sub-section and in sub. 
rection (2) referred to as foreign company] 
end that person can by doing or refraining 
from doing any ast— 

(a) cause the foreign company fo comply 
with any of tho requirements, or 

(b) remove any obstacle to the foreign 
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company complying with any of the require. 
ments, or 

(o) render itin any respect more probable that 
the foreign company will comply with any a 
the requirements, 

. then, except so far as parmission ‘to the con. 
trary may be given by-the Central Govern. 
ment or, as the case may be, by the Reserve 
Bank, thet person shall do or, as the case 
may be, refrain from doing that act. 

(2) The requirements with respect to which 
a notice under sub section (1) may be given 
are a9 follows, that is to say, the foreign com. 
pany shall— 

(i) furnish to the Central Government or, 
a3 the casa may be, to the Reserve Bank such 
particulars as to its assets and business as 
may be specified ia the notice; 

(ii) sell or procure the sale toan authorised 
dealer of any foreign exchange specified in 
the notice, being forsign exchange which it is 
entitled to sell or of which it is entitled to 
procure the gale: 

(iii} declare end pay such dividends as may 
be spasified in the notice; 

(iv) realise any of its assets specified in the 
notice in such manner as may be so specified; 

(v) refrain from selling or transferring or 
doing anything which affects its rights or 
powers in relation to any such instruments or 
securities as may be specified in the notice. 

(3) Except with the general or special per- 
mission of the Reserve Bank, no parson resi- 
dent in India shall, in respect of any business 
outside India, in which the non-resident 
interest i3 forty-nine per cent, or lesa, do any 
act, whereby the non-resident interest in that 
business becomes more than forty-nins per cent. 
_ (4) Notwithstanding anything contained in 
any other law, no transfer of any interest in 
any business in India made by a parson resi- 
dent outside India to any parson alzo resident 
outside India shall be valid unless such trans. 
fer ig confirmed by the Reserve Bank on an 
application made to it in this behalf by the 
transferor or the transferee. 

(5) Except with the general or special per- 
mission of the Reserve Bank, no gerson regi. 
dent in India shall transfer any interest in 
any business in India, or create any interest 
in such business, to or in favour of a person 
or company referred to in sub.sestion (1) of 
section 29. 

(6) Except with the general or special per. 
mission of the Oentral Governmant, or the 
Reserve Bank. no person resident in India 
shall give a guarantee in respect of any debt 
or other obligation or Hability— 

(i) of a person resident in India, and due 
or owing tog person resident outside India, 
or 
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(ii) of a person resident outside India. 

(7) Except with the general or special por- 
mission of the Reserve Bank— 

(i) no person resident in India shall lend 
any money to, or deposit any money with, a 
firm or company (other than a banking com. 
pany) in which the non-resident interest is 
more than forty per cent, and 

(ii) no firm or company (other than a bank.. 
ing company) in which the non-resident 
is more than forty per cent. shall borrow 
money from a person resident in India, ox 
accept a deposit of money from such person. 

Explanation I. — The companies referred. 
to in sub-section (1) are companies nob incor- 
porated under any law in force in India im 
the cass of which any of the following condi. 
tions is fulfilled: — 

(a) that the company is one in which the 
non.resident interest is forty-nine per cent., or 
less, or 

(b) that more than one-half of the sums- 
which, on a liquidation thereof, wouid be- 
receivable by holders of share or loan capital, 
would be receivable directly or indirestly by, 
oz for the benefit of, persons resident in 
India; or 

(a) that more than one-half of the assets- 
which on gs liquidation thereof, would be- 
available for distribution after the payment to 
creditors, would be receivable directly or in. 
directly by, or for the benefit of, persone 
resident in India; or 

(d) thet more than one-half— 

(i) of the interest payable on its loans and 
loan capital, if any, or 

(ii) of the dividends payable on its prefe. 
rence ghare capital, if any, or 

(iii) of the dividends payable on its share- 
capital, if any, not being preference share. 
capital, 
ia receivable directly or indirectly by, or for- 
the benefit of, persons resident in India, 

Explanation II. — Where the identity of 
the persons by whom, or for whore benefit. 
any sum, assets, interests or dividends are 
directly or indirectly receivable dependa on 
the exercige by any person resident in India. 
of a power vested in him in that behalf, the 
sum, assets, interest or dividends shail, for 
the purposes of clause (b) of Explanation L. 
be deemed to be receivable directly oz ine. 
direatly by, or for the benefit of, persons resi- 
dent in India. 

Raplanation HI.—For the purposes of this 
tection and sections 28, 29 and 31, “non. 
resident interest” means participation in the 
share capital by, or entitlement to the distri. 
butable profits of, any individual or company 
resident outside India, or any company not 
incorporated under any law in force in Indias 
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or any branch of such company wheather resi- 
dent outgide India or not, 


27. Restrictions on persons resident in 
India associating themselves with 
or participating in concerns outside 
India. 

(i) Without prejudice to the provisions of 
clause (e) of sub section (1) of section 19, xo 
person resident im India shail, without the 
previous permission of the Csnirel Govern. 
meni, associate himself with, or participate in, 
whether as promoter or otherwise, any con- 
cern outside India engaged in, or intending 
to engage in, any activity or a trading, com. 
mercial or industriel nature, whether such 
concern is a body corporate or not. 

(2) Any person desiring to gst permission 
under sub-section (1) may make an applica. 
tion to the Oentral Government in such 
form, in such manner and containing such 
particulars ac may be prescribed. 

(3} On receipt of an application under sub. 
section (2), the Central Government may, 
after making such inquiry a3 it deems fit, 
allow the application subject to such condi. 
tions, if any, as it may think fit to impose or 
reject the spplication: 

Provided that no application shall be re- 
jected under this sub-section unless the appli. 
cant has been given a reasonable opportunity 
for making a representation in the matter. 

(4) Any permission granted under this 
section shall le> be subject to the condition 
that the person o whom such person hag 
been granted shall comply with such require. 
ments as the Reserve Bank may, from time 
to time, direct. 

(5) If any person to whom a permission hag 
been granted under this section does not 
comply with any condition imposed by the 
Central Government under sub-section (3) or 
any requirement directed by the Reserve Bank 
under sub-sestion (4) to be complied with, 
then, without prejudice to any other action 
that may be taken againat him under this Act, 
the Central Government may, by order, 
revoke the permission granted to him under 
this section: 

Provided that no -order under this sub. 
section shall be made unless the person to ba 
affected thereby has been- given a reasonable 
opportunity for making s representation in 
the matter. 

(6) (a) Every person resident in India who, 
at the commencement of this Act, is as- 
sociating himself with, or participating in, 
whether as promoter or otherwise, any 
concern referred to in sub-section (1) shail, 
within a period of ninety days of such com- 
mencement or guch further pexiod as the 
Ceniral Government may allow in this behalf, 
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make an application to the Oontral Govern. 
ment in euch form, in such manner and con- 
taining such particulars as may be prescribed 
for permission to continue such association or 
participation. 

-(b) The provisions of sub-sections (3) to (5) 
(both inclusive) shall” apply in relation to any 
application made under this sub-section as 
they apply in relation to an application made 
under sub-section (2). 

(7) Nothing in this section ehall apply to a 
national of æ foreign State. 

Explanation. — For the purposes of this 
section, a person shall nob be deemed to bs 
associating himself, with, or participating in, 
whether as promoter or otherwise, in a con. 
cern referred to in sub-cection (1) merely by 
resson of the fact that he is an employes in 
such concern, 


28. Restrictions on the appointment of 
certain persons and companies as 
agents or technical or management 
advisers in India. 

(1) Without prejudice to the provisions of 
section 47 and notwithstanding anything con. 
tained in any other provision of this Act or the 
Companies Act, 1956, a person resident outside 
India (whether a citizen of India or not or 
a person who is not a citizen of India but is 
resident in India, or a company (other than 
a banking company) which is not incorporated 
under any law in foros in India or in which 
the non. resident interest is more than forty 
per cent, or any branch of such company, 
shall not, except with the general oz gpesial 
permission of the Reserve Bank,— 

(a) act, ‘ox accept appointment, as agent in 
India of any person or company, in the trad- 
ing or commercial transactions of such person 
or Gompany; or 

(b) act, or accept appointment, as technical 
or management adviser in India of any person 
or company; or 

(o) permit any trade mark, which he or if 
is entitled to use, to be used by any person or 
company for any direct or indirect consi- 
deration. 

(2) Where any such person or company 
(including its branch) 2s is referred to in sub. 
section (1) acts or accepts appointment as such 
agent, or technical or management adviser, or 
permits the use of any euch trade mark, 
without the permission of the Reserve Bank, 
such acting appointment or permission, as the 
case may be, shall be void. 

(3) Where any such pergon or company 
(including its branch) as is referred to in sub. 
section (1) acts as, or holds the appointmon$ 
of, any such agent or technical or manage. 
mont advisar as is referred to in that sub- 
section at the commencement of this Act, 
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ox where & permission for the use of any such 
trade mark granted by such person or gom- 
peny (including itg branch) continues to be 
valid at such commencement, such person or 
company (including its branch) shail, within 
a period of six months from such commenca- 
ment or such further period asthe Reserve 
Bank may allow ia this behalf, make an ap. 
plication to the Reserve Bank in such form 
and containing such particulars as may be 
apecified by the Reserve Bank for permission 
to continus to act,or to hold the appoint. 
ment, as such or, as the case may be, to con- 
tinue to permit the use of any such trade mark. 

(4) On receipt of an application under sub. 
section (3), the Reserve Bank may, afier 
making such inquiry as it deems fit, either 
allow the application subject to such condi. 
tions, if any, as the Reserve Bank may think 
fib to impose, oz reject the application; 

Provided that no application echall be re. 
jected under this sub-section unless the par. 
ties who may be affected by such rejection 
has been given a reasonable opportunity for 
making a representation in the matter. 

(5) Where any application has been re. 
jected under sub-section (4) the acting, ap. 
pointment or permission, a3 the case may be, 
shall be void onthe expiry of a period of 
ninety days, or such other later date as may 
be specified by the Reserve Bank, from the 
date of receipt by the person or company 
(including its branch) concerned of the com. 
munication conveying such rejection. 


(6) Where no application has been made 
under sub-section (3) by any such person or 
company (including its branch) as is referred 
to in sub-section (1) the Reserve Bank may, 
by order, direct such person or company 
(including its branch) to desist from such 
acting or appointment or, as the case may 
be, from permitting the use of any such trade 
merk on the expiry of such period a3 may be 
specified in the direction: 

Provided that no direction shall be made 
under this sub-section unless the parties who 
may be affected by such direction have been 
given a reasonable opportunity for making 
& representation in the matter. 

(7) Where any direction made under sub- 
section (G) has not been complied with by 
any person or company (including its branch) 
then, without prejudice to any action that 
may be taken under. this Act, the acting, ap. 
pointment or permission, as the case may be, 
shall ba void with effect from the expiry of 
the period specified in the direction. 

Explanation — For the purpose of this 
section :— 

(a) “agent” includes any person or com. 
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pany (including its branch) who or which 
buys any goods with a view to sell such goods 
before any procsasing thereof; 

(b) “company” mesns any body corporate 
and includes a firm or other association of 
individuals; 

(c) “processing? means any arb or process 
for producing preparing or making an article 
by subjecting any material to a manual, 
mechanical, chemical, electrical or any other 
like operation bu} does net include any pro- 
cess incidental or ancillary to the completicn 
of 2 manufactured product such as dividing, 
pressing, compressing, packing, re.packing, 
labelling, re-labelling, branding or the adop- 
tion of any such treatment as is necessary to 
vender such product marketable to the con- 
sumer, . 

(d) “technical or management adviser” in- 
eludes any parson or company (including its 
branch) required to tender any technical or 
management advice, even though the tender- 
ing of such advice is incidental to any other 
bervices required to be rendered by such per. 
son or Gompany. 


29. Restrictions on establishment of place 
of business in India. 


(1) Without prejudice to the provisions of 
section 28 and section 47 and notwithsianding 
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anything contained in any other provision of. — 


this Act or the provisions of the Companies 
Act, 1956, a person resident outside India 
(whother a citizen of India or not) or & per- 
son who is not a citizen of India but is resi- 
dentin India, ora company (other than a 
banking company) which is not incorporated 
under any law in force in India or in which 
the non-resident interest is more than forty 
per cent. or any branch of such company, 
shall not, except with the general or special 
permission of the Reserve Bank,— 


(e) carry on in India, or establish in India ~ 


& branch, office or other place of business for 
carrying on any activity of a trading, com. 
mexéial or industrial nature, other than an 
activity for the carrying on of which permis. 
sion of the Reserve Bank has been obtained 
under section 28; or 

(b) acquire the whole or any part of any 
undertaking in India of any person or com. 
pany Carrying on any trade, commerce or in. 
dustry or purchase the shares in India of any 
such company. 

(2) (a) Where any person or company (in. 
cluding its branch) referred toin sub.seo-. 
tion (1) carries on any activity referred to in 
clause (a) of that sub.section at the com- 
mencement of this Act oz has established a 
bransh, office or other place of business for 
the carrying on of such activity at such com- 
mexcement, then, such person or company 
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(including its branch) may make an applica. 
tion to the Reserve Bank within a period of 
six months from such commencement or such 
further period as the Reserve Bank may 
allow in this behalf for permission to con- 
tinue to carry on such activity or to continue 
the establishment of the branch office or 
other place of business foz the carrying on 
of such activity as the case may be, 

(b) Every application made under clause (a) 
shall be in such form and contain such parti- 
culars as may ba specified by the Reserve 
Bank, 

(c) Where any application has been made 
under clause (a), the Reserve Bank may, after 
making such inquiry as it may deem fit, 
either allow the application subject to such 
conditions, if any, as the Reserve Bank may 
think fit to impose or reject the application: 

Provided that no application shall be re- 
jected under this clause unless the parties 

` who may be effected by such rejection bave 
been givens reasonable opportunity for making 
& representation in the matter. 


(d) Where an application is rejected by 
the Reserve Bank under clause (c), the per- 
gon or company (including its branch) con. 
cerned shall discontinue such activity or 
close down the branch, office or other place 
of butiness sstablished for the carrying on 
of such activity, ag the case may be, on the 
expiry of a period of ninety dsys oz such 
other later Jate as may be specified by the 
Reserve Bank from the date of receipt by such 
person or company (including its branch) of 
the communication conveying such rejection. 

(e) Where no application has been made 
ander clause (a) by any person or company 
(including its branch), the Reserve Bank may, 

` by order, direct such person or company (in. 
cluding its branch) to discontinue such activity 
or to close down the branch, office or other 
place of business established for the carrying 
on of such activity, as the case may be, en 
the expiry of such period as may be specified 
in the direction : 

Provided that no direction shall be mada 
under this clause unless the parties who may 
be affected by such direstion have been given 
a reasonable opportunity for making a repre- 

` sentation in the matter. 

(3) Notwithstanding anything contained in 
sub-section (2), the Reserve Bank may, having 
regard to— 

(i) the fact that gny person or company (in- 
cluding its branch), referred to Im sub-geo- 
tion (1), is carrying on sny activity referred 
to in clause (a) of that sub-section at the com- 
mencement of this Act or has established s 
branch, office or other place of business for the 
carrying on of such activity at such commence. 
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ment, in either case, in pursuance of any por- 
mission or licence granted by the Central 
Government; and 

(ii) the mature of the activity which is 
being, or intended to be carried on by such 
person or company (including its branch), 
by order, exempt— 

(a) such person or company (including its 
branch) ; or 

(b) any class of such persons or companies 
(including their branches), 
in relation to such activity as may be specified 
in the order, from the operation of the provi. 
sions of sub-section (2) subject to such condi. 
tions as may be specified in the order: 

Provided that the Reserve Bank shall not 
make any order under this sub-section in a 
case where the activity which is being or in. 
tended to be, carried on is solely of a trading 
nature. 

(4) (a) Where at the commencement of this 
Act any person or company (including ita 
branch) referred to in sub.section (1) holds 
any shares in India of any company referred 
io ip clause (b) of that sub-section, then, such 
person or company (including its branch) shall 
nos be entitled to continue to hold such shares 
unless before the expiry of a period of six 
months from such commencement or such 
further period as the Reserve Bank may allow 
in this behalf such person or company (in. 
cluding its branch) has made an application to 
‘the Reserve Bank in such form and covitain- 
ing such particulars as may be specified by the 
Reservo Bank for permission to continue to 
hold such shares, 

(b) Where an application has been made 
under Clause (a), the Reserve Bank may, after 
making such inquiry as if may deem fit either 
allow the application subject to such condi. 
tions, if any, as the Reserve Bank may think 
fit to impose or reject the application: 

Provided that no application shall be re. 
jected under this clauze unless the parties who 
may be affected by such rejection have been 
given g reasonable opportunity for making a 
representation in the matter. 

(o) Where an application has been rejected 
under clause (b) or where no epplication has 
been made under clause (a), the Reserve Bank 
may, if it ia of opinion that it is expedient so 
to do for the purpose of conserving the foreign 
exchange. direct such person or company (in. 
cluding ita branch) to sell or procure tha sale 
of such shares: 

Provided that no direction shall be made 
under this clause unless notice of such direc- 
tion for a period of not less then ninety days 
has been given to the person or company (in- 
cluding its branch) to be affected by such 
direction, 
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Explanation. — For the purposes of thie 
section, “company” has the same meaning as 
in clause (b) of the Explanation to section 28. 


30. Prior permission of Reserve Bank 
required for taking up employment, 
etc., in India by nationals of foreign 
States. 


(1) No national of a foreign State shall: 
without the previous permission of the Re- 
serve Bank— 

(i) take up any employment in India, or 

(ii) practise any profession or carry on any 
occupation, trade or business in India, 
in a case where such national desires to ac- 
quire any foreign exchange (such foreign ex- 
change being intended for remittance outside 
India) out of any moneys received by him in 
India by reason of such employmant or the 
practising of such profession or the carrying 
on of guch occupation, trade or busingss, as the 
cage may be. 

(2) Where any national of a foreign State 
desires to obtain the permission of the Re- 
serve Bank under sub-section (1), he may 
make an application to the Rezerva Bank in 
such form, im such manner and containing 
such particulars as may be presaribed. 

(3) On receipt of an application under sub- 
section (2), the Reserve Bank may, after 
making such inquiry as if deems ft, allow the 
application subject to such conditions, if any 
as it may think fit to impose or reject the 
application: 

Provided that no application shall be re- 
jacted under this sub-section unless the appli- 
cant has been given a reasonable opportunity 
for making a representation in the matter. 
31. Restriction on acquisition, holding, 

etc, of immovable property in 
India. . 7 

(1) No person who is not a citizen of India 
and no company (other than a banking com- 
pany) which is not incorporated under any 
law in force in India or in which the non- 
resident interest is more than forty per cent. 
shall, except with the previous general or 
special permission of the Reserve Bank, acquire 
or bold or transfer or dispose of by gals, 
mortgage, loaga, gift. settlement or otherwise 
any immovable property situate in India: 

Provided that nothing in this sub-sestion 
shall apply to the acquisition or transfer of 
any such immovable property by way of lease 
for a period not exceeding five years. 

(2) Any person or company referred to in 
sub-section (1) and requiring s special permis. 
sion under that sub-section for acquiring, or 
holding, or transferring, or disposing of, by 
fale, mortgage, lease, gift, settlement or other- 
wise any immovable property situate in India 
may make an application to the Reserve Bank 
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in such form and containing such particulars 
ag may be epecified by the Reserve Bank. 

(3) On receipt of an application under sub- 
section (2), the Reserve Bank may, after 
making such inquiry as it deems fit, either 
grant or refuse to grant the permission 
applied for: 

Provided that no permission shall be ro. 
fused unless the applicant has been given sa 
reasonable opportunity for making & represen- 
tation in the matter: 

Provided further thet if before the expiry 
of a period of ninety days from the date on 
which the application was reesived by the 
Reserve Bank, the Rezerve Benk does not 
Gommunicete to the applicant that the per. 
mission applied for has been refused, it shall 
ba presumed that the Reserve Bank has 
granted such permission. 

Eaplanation. — In computing the period of 
ninety days for the purposes of the second 
proviso, the period, if any, taken by the 
Reserve Bank for giving an opportunity to 
the applicant for making & reprerentation 
under the first proviso shall be excluded. 

(4) Every person and company referred to 
in sub.section (1) holding at the commence. 
mont of this Act any immovable property 
situate in India shall, before the expiry of a 
period of ninety days from such commento. 
menj or such further period as the Reserve 
Bank may allow in this behalf, make a decla- 
ration in such form as may be specified by 
the Reserve Bank regarding the immovable 
property or properties held by such person 
or company. i 


32. Regulation of booking of passages 
outside India and restrictions on 
foreign travels. 

(1) No airline, shipping company, travel 
agent or other person shall carry on in India 
the business of booking passages for foreign 
travel unless such airline, shipping company, 
travel agent or other person, as the case may 
be, holds a valid licence granted in that behalf 
by the Reserve Bank, 

(2) Any airline, shipping company, travel 
agent or other person desiring to carry on 
the business of bocking passages for foreign 
travel may, before the commencement of such 
business, make an application to the Reserve 
Bank in such form and containing such parti. 
oculars ag may be specified by the Reserve 
Bank. 

(3) On receipt of an application under sub. 
section (2), the Reserve Bank may, having 
regard tothe standing of the applicant in 
booking passages for foreign travel and such 
other factors ag the Reserve Bank may con- 
sider fit in the circumstances of the case: 
grant, ox refuse to grant, s licence : 
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Provided that no licenca shall be refused 
ander this sub-section unless the person 
affected thereby is given a reasonable opportu. 
‘nity for making a representation in the 
matter. 

(4) Every licence granted under sub-sec. 
‘tion (3) shall be for such period, and be sub. 


‘fect to such conditions, a9 the Reserve Bank- 


may specify in this behalf. 


(5) Any licence granted under sub.ses. 
tion (3) or deemed to be granted under sub- 
aection (6) mey be revoked by the Reserve 
Bank at any time if the Reserve Bank is 
satisfied that the licensee has not complied 
with the conditions of the licence or has con- 
travensd any of the provisions of this Act or 
-of any rule, notification, order or direction 
made thereunder : 

Provided that no lisence shell be revoked 
ander this sub-section unless the psrson 
affected thereby is given a reasonable oppor- 
tunity for making a representation in the 
matter. 

(6) Notwithstanding anything contained in 
sub.sectiogs (1) to (4), where any permission 
‘has been granted under gestion 18B of the 
orsign Exchange Regulation Aci 1947 by 
the Reserve Bank to any airline, shipping 
-company or travel agent to book passage for 
any psrson for a journey, the whole or pari 
of which is outside Indie, and such permission 
ds valid af the commencement of this Ast, 
then, such permission shall be deemed to be a 
licence granted under sub-section (3) in favour 
of such airline, shipping company or travel 
agent, as the case may be, for the unexpired 
portion of the psriod for which such permis- 
‘dion hag been granted or, where while granting 
such permission no period has been specified, 
‘for a period of three years from such com. 
mencement and thereafter, in either cage, the 
-provisions of sub.gsctions (1) to (4) shall apply 
to such airline, shipping company or travel 
agent accordiugly. 

(7) No airline, shipping company, travel 
agent or other person shall book a passage 
for any person for foreign travel unless the 
‘booking of such passage has been approved by 
the Reserve Bank on an application made to 
it in this behalf in such form and containing 
such particulars as may be specified by the 
Reserve Bank and signed by both the person 
‘intending to undertake such travel and the 
person intending to book the passage : 

Provided that where the Reserve Bank is 
Satisfied that thera are good and suffisiens 
xeasons for dispsnsing with the signature in 
‘such spplication of the persen intending to 
undertake sugh travel, it may dispense with 
such signature. 

(8) On receipt of an application under sub. 
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section (7), the Reserve Bank may, after 
making such inquiry as it deems fit, either 
allow the application subject to such condi. 
tions, if any, as the Reserve Bank may think 
fit to impose or reject the application : 

Provided that no application shall be re. 
jected under this sub-section unless the 
Reserve Bank ig satisfied— 

(i), that the foreign travel intended to be 
undertaken by such person involves or is 
likely to involve the meeting or defraying, in 
whole or in part; the cost or expenses of his 
stay outside India, otherwise than out of the 
foreign exchange acquired by him from an 
authozised dealer, or 

(ii) that such travel involves or affects, or 
is likely to involve or affect, whether directly 
or indirectly, the accrual or expenditure of 
foreign exchange. 

(9) No person shall, without the permission 
of the Reserve Bank,— 

(i) remain outside India beyond the date 
or period ; ox 

(ii) travel to any place outside India other 
than such place or places, 
apecified by the Reserve Bank in this behalf 
in his passport oz on the permit for foreign 
exchange granted to him or on his application 
for booking the passage, as the case may be. 

(10) Where any person acts in contraven. 
tion of the provisions of sub.section (9), the 
Reserve Bank may, on an application made 
to itin this behalf by such person, if it is 
catisfied that the contravention was due to 
unforeseen circumstances or due to circum. 
stances bayond his conirol, by order, condone 
such ach. 

(11) If the Reserve Bank is satisfied that if 
is necessary or expedient in the public interest 
go to do, it may, by general or special order,— 

(i) direct that nothing in sub-section (7) 
shall apply, or the provisions thereof shall 
apply, subject to such restrictions and condi. 
tions if any, as may be specified in the order, 
to any foreign travel or class of foreign 
travels as may be so specified: 

(ii) exempt any person or class of persons 
from the operation of the provisions of sub. 
section (9), subject to such restrictions and 
conditions, if any, as may be specified in the 
order, 

Explanation. — For the purposes of this 
creation, “foreign travel” means a travel, the 
whole or any part of which is outside India. 


33. Power to call for information. 


(1) The Central Government may, at any 
time by notification in the Official Gazette, 
direct the owners, subject to such exceptions, 
if any, as may be epscified in the notification, 
of such foreign exchange or foreign securities 
or immovable properties held outside India ag 
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‘may be so specified, to submit s return, or 
from time to timo returns, thereof to the 
Reserve Bank within such period, and giving 
such particulars, as may be so: specified. 

(2) Where for the purposes of this Act the 
Central Government or the Reserve Bank or 
any offices of Enforcement, not below the 
rank of a Ohief Enforcement Officer, consi- 
ders it necessary or expedient to obtain and 
examine any information, book or othez 
document in the possession of any person or 
which in the opinion of the Cantral Govern- 
ment oz the Reserve Bank or such officer it 
is possible for such person to obtain and 
furnizh, tha Oentral Government or the 
Reserve Bank or, as the case may be such 
officer may, by order in writing. require any 
guch person (whose nama shall bo specified in 
the order) to furnizh, oz to obtain and furnish, 
to the Central Government or the Reserve 
Bank or such officer or any person specified 
in the order with such information, book oz 
other document and thereupon euch person 
ghall be bound to comply with such re. 
“quicition. 

Explanation. — For the purposes of this 
section, section 34 and sections 36 to 41 (both 
inaluatve), “document” includes Indian cur. 
rency, foreign exchange and books cf account. 
34. Power to search suspected persons 

and to seize documents. 


(1) If any officer of Enforcement authorised 
in this behalf by the Central Government, by 
general or special order, has reason to believe 
that any person has secreted about his person 
or in anything under his possession, owner. 
ship or control any documents which will be 
useful for, or relevant to, any investigation 
or proceeding under this Act, he may search 
that pergon or such thing and seize such 
documents. 

(2) When any officer of Enforcement is 
about to search any person under the provi- 
sions of this section, the officer of Enforce. 
ment shall, if such person so requires, take 
such person without unnecessary delay to the 
nearest gazetted officer of Enforcement 
superior in rank to him or a magistrate. 

(3) If such requisition is made, the officer 
of Enforcement may detain the person making 
it until ho can bring him before the gazetted 
officer of Enforcement or the magistrate re. 
ferred to in sub.section (2). 

(4) The gazetted officer of Enforcement or 
the magistrate before whom any sush person 
-ig brought fhall, if he sees no reasonable 
ground for search, forthwith discharge the 
person but otherwise shall direct that search 
.be made. 

(5) Before making a search under the pro. 
‘visions of this section, the officer of Enforce. 
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ment shall call upon two or more persons to 
attend and witness the search snd may issuo 
an order in writing to them or any of them: 
so to do; and the search shall be made in ibe 
presence of such parsons and a list of all 
documents ceized in the course of tuch search 
shall be prepared by such officer and signed. 
by such witnesses. i 
(6) No female shall ba searched by any one 
excepting a female. 
35. Power to arrest, 


(1) If any officer of Enforcement authorised 
in this behalf by the Central Government, by 
general or special order, has reason to believe 
that any person in India or within the Indian 
customs waters has been guilty of an offence. 
punishable under this Act, he may arrest such: 
person and shall, as soon es may be, inform. 
him of the grounds for such arrest. 

(2) Every person arrested under sub.sec. 
tion (1) shall, without unnecessary delay, be 
taken to a magistrate. 

(3) Where any officer of Enforcement bas: 
avrested any person under sub-section {1), ho 
shall, for the purpose of releasing auch person 
on bail or otherwise, have the game powers 
and be subject to the eame provisions as the 
officer.in.charge of a police station has, and is 
subject to, under the Code of Criminal Pro. 
cedure, 1898. 

36. Power to stop and search conveye 
ances. 

If any officer of Enforcement suthorieed Im 
this behalf by the Central Government, by 
general or special order, has reason to believe 
tbat any document which will ba useful for, 
or relevant to, any investigation or proceed. 
ing under this Act is secreted in any aircraft 
or vehicle or on any animal in India or in 
any vessel in India or within the Indian 
customs waters, he may at any time stop any 
guch vehicle or animal or vessel or, in the 
cage of an aircraft, compel it to stop or land, 
and— 

(a) rummage and gearch any parts of the 
aircraft, vehicle ox vessel; 

(b) examine and search any goods in the 
aircraft, vehicle or vessel or on the animal; 

(c) seize any such document as is referred 
to above: 

(d) beak open the lock of any door or 
package for exercising the powers conferred 
by clauses (a), (b) and (o), if the keys are- 
withheld. 

7. Power to search premises. 

(1) If any officer of Enforcement, not 
below the rank of an Assistant Director of 
Enforcement, hag resson to believe that any 
documente which, in his opinion, will be useful 
for, or relevant to, any investigation or pro. 
ceeding under this Act, are secreted in any 
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place, ho may authorize any officer of Enforce- 
ment to search for and seize or: may himself 
search for and seize such documente. 

(2) The provisions of the Code of Criminal 
Procedures, 1898, relating to searches, shall, 
go far as may be, apply to searches under this 
section subject to the modification that sub. 
section (5) of section 165 of the said Code 
shall have effect as if for the word ‘Magis. 
trate,” wherever it ocaura, the words ‘ Director 
of Enforcement or other officer exercising his 
powera” were substituted. 


-38, Power to seize documents, etc. 

Without prejudice to the provisions of seo- 
tion 34 oz section 36 or section 37, if any 
officer of Enforcement authorised in this behalf 
by the Central Government, by general or 
special order, has reason to believe that any 
document or thing will be useful for, or 
relevant to, any investigation or proceeding 
under this Act or in respect of which a con- 
travention of any cf the provisions of this Act 
or of any rule, direction or order made there- 
under has taken place, he may seize such 
document or thing, 

39. Power to examine persons, 

The Director of Enforcement or any other 
officer of Enforcement authorised in this behalf 
by the Central Government by general or 
special order. may, during the course of any 
investigation or proceeding under this Act,— 

(a) require any person to produce or deliver 
any document relevant to the investigation or 
proceeding; 

(b) examine any person acquainted with the 
facts and circumstances of the case. 

40. Power to summon persons to give 
evidence and produce documents. 

(1) Any gazetted officer of Enforcement 
shall have power to summon any person whose 
attendance he considers necessary either to 
give evidence or to produce s document dur. 
ing the course of any investigation or pro- 
ceeding under this Act. 

(2) A summons to produce documents may 
be for the production of certain specified docu- 
ments or for the produation of all documents 
of a certain description in the possession or 
under the control of the person summoned. 

(3) All peracnssosummoned shall be bound to 
attend either in person or by authorised agents, 
as such officer may direct; and all persons so 
summoned shall be bound to state the truth 
upon any subject respecting which they are 
examined or make statements and produce 
such documents as may be required: 

Provided that the exemption under gection 
132 of the Code of Oivil Procedure, 1908, 
shall be applicable to any requisition for 
attendance under this section. 

(4) Every such investigation or proceeding 
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as aforesaid shall be deemed to be a judicial 
proceeding within the meaning of sections 193 
and 228 of the Indian Penal Oocde. 


41. Custody of documents, etc. 


Where in pursuance of an order made under 
sub-section (2) of section 33 or of the provi. 
gions of section 34 or section 36 or section 37 
or of a requisition or summons under section. 
39 or section 40, any document is furnished 
or seized and any officer of Enforcement has 
xeason ġo believe that the seid document. 
would be evidence of the contravention of any 
of the provisions of this Act or of any rule,. 
direction or order made thereunder, and that- 
it would be necessary to retain the doaument. 
in his custody, he way so retain the eaid dogu- 
ment for a period not exceeding one year or 
if, before the expiry of the said period of one ` 
year, avy proceedings— 

(i) under section 51 bave been commenced,. 
until the disposal of those proceedings, includ- 
ing the proceedings, if any, before the Appol- 
late Board and the High Court, or 

(ii) under section 56 have been commenced” 
before a court, until the document has been. 
filed in the court, 


Explanation. — In computing the period of 
one year during which a documents (hereafter 
in this Explanation referred to as the eaid 
document) may be retained under th’s section, 
in any cage where by reason of an injunction 
or order of any court (whether auch injunce 
tion or order is in relation to the said docu. 
ment or is in relation to any other document 
reference to which would be nedeseary for 
examining or using the said document),— 

(a) the said document could not be exa- 
mined fully for the purpose of determining 
whether it would be evidence of the contyaven. . 
tion of any of the provisions of this Aot or of 
any rule, direction or order made thereunder, 


or 

(b) the said document could not be used for 
commencing any proceedings under section: 
51 or section 56, or 

(o) the proceedings under section 51 or 
section 56 could not be commenced, 
the time of the contizuance of the injunction 
or order, the day on which it was issued or 
made end the day on which it was withdrawn.. 
shall be exciuded, 


42. Encashment of cheque, draft. etc. 

(1) Where— 

(i) an investigation is being made into any 
alleged contravention of the provisions of 
section’ 13 or clause (a) of sub.section (1) 
of section 18 or clause (a) of sub.section (1) 
of section 19 read with section 67; or 

(ii) an investigation is being made:into any 
alleged contravention of any other provision of 
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‘this Act or of any rule, direction or order 


‘made thereunder; or 

(iii) any proceeding in respect of any such 
-Gontravention as is referred to in clauee {i) or 
-clause (ii) is pending before an officer of 
Customs or an officer of Enforcement or a 
«Gourt, 
and ony dreft, cheque (including traveller's 
-cheque) or other instrument being the subject 
mattor of such investigation or proceeding is 
‘in the custody of an officer of Customs or of 
zan Officer of -Enforcement or of a court, 
thon, — 

(a) whora such draft, cheque (including 
‘traveller’s cheque) or other instrument is in 
the custody of an officer of Oustoms, the 
‘Collector of Customs: or 

(b) where such draft, cheque (including 
traveller's cheque) or other instrument is in 
-the cuatcdy of an officer of Enforcement, the 
Director of Enforcement; or 

(e) where such draft, cheque (including 
traveller's cheque) or other instrument is in 
the custody of a court the court on an appli. 
“ation made to it in this behalf by che Collec. 
tor of Oustoms or, as the case may be, by the 
Director of Enforcement, 
may, by order, direst that the sum due under 
such drafty cheque (including traveller's 
-theque) or othe: instrument be encashed 
either through the Reserve Bank or such 
other agency as the Collector of Customs or 
the Director of Haforcement or the court: as 
the case may be, deems fit, 

(2) Any proceeds realised in pursuance of 
-& direction under sub.gection (1) shall be kept 
din a separate account to be maintained by 
the pregorihed authority in the prescribed 
“manner. 

(3) Where a direction is made under 
section 63, or an order has been made under 
the Customs Act, 1962 to confiscate any draft 
- cheque (including traveller's cheque) or other 
instrument the proceeds of which have been 
realised under sub-section (1), euch proceeds 
shall vest in the Central Government and in 
«all other cases such proceeds shall be paid to 
-guch person a3 may appear to the officer or 
the court, who or which made the direstion 
under sub.section (1), to be entitled thereto 
-in such currency and in such manner as he or 
„it deems just together with interest at the 
rete of six per cent. per annum from the date 
on which such draft, cheque (including travel- 
-lex’s cheque) or other instrument came into 
his or its custody till the date of payment: 


Provided that nothing in this sub-section’ 


shall affect the liability of any person, who 
“may receive the whole or any’ part of the 
proceeds, to pay the same to the parson law- 
-fully entitled thereto. 
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43. Inspection. 


(1) Any officer of Enforcement not below 
the rank of an Assistant Director of Enforce- 
meni specially authorised in writing by the 
Director of Hinforcement in this behalf, or 
any officer of the Reserve Bank specially 
authorised in writing by the Reserve Bank 
in this bebalf, may inspect the books and 
accounts and other documents of any sutho- 
rised dealer. 

(2) It shall be the duty of every authorised 
dealer and where the authorised dealer is a 
company or & firm, of every director, partner 
or other officer of the authorised dealer to 
produce to any officer making an inspection 
under sub-section (1) all such books, accounts 
and other documents in his custody or power 
and to furnish him with any statement or 
information relating to the affairs of the 
authorised dealer as the said officer may ro. 
quire of him within such time as the aaid 
officer may specify. 

(3) Any officer making an inspection under 
sub-section (1) may examine on oath any 
authorised desler or his agent or, where the 
authorised dealer is a company or a firm, any 
director, partner or other officer of the autho. 
riged dealer in relation to its business. 

(4) If any person fails to produce any book, 
account or other document or to furnish any 
statament or information relating to the 
authorised dealer which, under gub.section (2), 
it is his duty to produce or furnish, or to 
answer any quesiion relating to the business 
of the authorised dealer which he is asked by 
an offices making an inspection under this 
section, he shall be deemed to have contra. 
vened the provisions of this Act. 

(5) The provisions of this section shall, so 


far ag may be, apply in relation to a money. 


changer and to # person to whom a licence 

has been granted or deemed to have been 

granted under section 32 as they apply in 
relation to an anthorised dealer. 

44. Prohibition of disclosure of docu- 
ments or information except in cer- 
tain cases. 

(1) If the Director of Enforcement or any 
other officer of Enforcement not below the 
rank of an Asistant Director cf Enforcement 
is of opinion that the contents of any docu- 
ments which have come into his possession or 
control during the course of any investigation 
or. proceeding under this Act would be useful 
for, or relevant to, any proceeding which isin - 
progress or may be started under any other 
law for the time being in forse, he may dis. 
close such document oz any information son. 
tained therein as he thinks fit to an officer 
duly authorised by or under such other law. 

(2) If any officer of Enforcement, except in 


1973 


Forsign Exchange Regulation Ast, 1973 


[Act 46] 203 


the discharge in good faith of his duty as suc , of Customs, not below the rank of an Assis- 


officer in accordance with sub-section (1), o 
fin compliance with any requisition meade 
‘under any law for the time being in force, 
-discloses any document or information ob- 
tained by him in his official capacity, he shall 
pa punishable with imprisonment for a term 
which may extend to six months, or with fine 
‘which may extend to one thousand rupees, or 
with both. 

45, Power of police officers and other 

officers to enter, search, etc. 

(1) Notwithstanding anything contained in 
éhe Code of Criminal Procedure, 1898, any 
police officer mot below the rank cf a Sub- 
Suspectox of Police, or any other officer of the 
Central Government or a State Government 
authorised by the Oentral Government in this 
bebalf may enter any publio place and search 
and arrest without warrant any person found 
therein who is reasonably suspected of having 
committed cr of committing or of being about 
to commit & contravention of the provisions 
of sub- gestion (1) of section 8. 

Heplanation. — For the purposes of this 

@ub.section, the expression “‘public place” in- 
aludes any publio conveyance, any hotel, any 
ahop or any other place intended for use by, 
or accessible to, the public. 
_ (2) Where any person is arrested under 
sub.seotion (1) by an officer other than a 
police officer, such officar shall, without un- 
necessary delay, take or send the person 
arrested before s magistrate having jurisdic. 
tion in the case or before the officer-in.charge 
of a police station. 

(3) The provisions of the Code of Criminal 
Procedure, 1598, shall, subject to the provi. 
sions of this section, apply, so far as may be, 
‘in relation fo any entry, search or arrest, 
made under this section. 


(4) The provisions of this section shall 
‘have effect notwithstanding anything incon- 
sistent therewith contained in any other pro. 
vision of this Act. 


46. Procedure in respect of foreign ex- 
change or any other goods seized 
by police officers. 

(1) Where any police officer seizes any 
foreign exchange or any other goods which is 
-alleged or suspected to have been stolen, or 
which is found in either case, under cir- 
-cumstences which create suspicion of the 
‘Commission of an offence under ‘this Act, 
puch police officer shall forthwith report the 
seizure of — 

(i) such foreign exchange to the nearest 
-officer of Enforcement, not below the rank of 
an Assistant Director of Enforcement; and 

(ii) such other goods to the nearest officer 


tant Oollector of Customs. 

(2) Notwithstanding anything contained in 
the Code of Criminal Procedure, 1898, in 
every case referred to in sub section (1), the 
police officer shall, immediately after the dis- 
misal of the complaint or the conclusion of 
the inquiry or trial, as the case mey be cause-— 

(i) such foreign exchange to be delivered 
to an officer of Enforcement, not below the 
rank of an Assistant Director of Enforcement; 
and 

(ii) such other goods to be conveyad to an 
officer of Customs, not below the rank of an 
Aggsistant Collestor of Customs. : 


47, Contracts in evasion of the Act. 

(1) No person shall enter into any contrach 
or agresmeni which would directly or in- 
directly ovade or avoid in any way the opers- 
tion of eny provision of this Act or of any 
rule, direction or order made thereunder, 

(2) Any provision of, or having effect 
under, this Act that a thing shall nob be done 
without the permission of the Central Govern- 
mens or the Reservo Bank, shail not render 
invalid any agreement by any pezson-to do 
that thing, if itis a term of the agreement 
that that thing shall not be done unless per- 
mission is granted by the Central Government 
or the Reserve Bank, ag the case may be; and 
it shall be an implied term of every contract 
governed by the law of avy part of India that 
anything agreed to be done by any term of 
that contract which is prohibited to ba done 
by or under any of the provisions of this Act 
except with the permission of the Central 
Government or the Reserve Bank, shail not 
be done unless such permission is granted- 

(3) Neither the provisions of this Act nor 
any term (whether express or implied) eon- 
tained in any contract that anything for which 
the permission of the Central Government or 
the Reserve Bank is required by the said pro- 
visions shali not be done without that permis- 
sion, shall prevent legal proceedings being 
brought in India to recover any sum which, 
apart from the said provisions and any such 
term. would be due, whether as debt, damages 
or otherwise, but— 

(a) the said provisions shall apply to sums 
required to be paid by any judgment or order 
of any court as they apply in relation to other 
sums; 

(b) no steps shall be taken for the purpose 
of enforsing any judgment or order for the 
payment of any sum to which the said provi- 
sious apply except as respects so much thereof 
es the Central Government or the Reserve 
Bank, as the case may be, may permit to be 
paid; and 

(c) for the purpose of considering whether 
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oz not to grant such permission, the Central 
Government or the Reserve Bank, as the case 
may be, may require the person entitled to 
the benefit of the judgment or order and the 
dabior under the judgment or order, to pro- 
duce such documents and to give such infor- 
metion as may be spadified in the requisition. 

(4) Notwithstending anything contained in 
the Negotiable Instruments Act, 1881, neither 
the provisions of this Act or of any rule, 
direction oz order made thereunder, nor any 
condition, whether expressed or to ba implied 
having regard to those provisions, that any 
payment shall not be made without permis- 
sion ‘under thig Act, shall be deemed to pre. 
vent any instrument being a bill of exchange 
or promissory note. 

48. False statements. 

No person shali, when complying with any 
direction or order under section 33 or with 
any requizament under section 43 or when 
meking any application or declaration to any 
authority or person for any purpose under 
this Act, give any information or make any 
statement which he knows oc has reasonable 
cause to believe to be false, or not true, in 
any material particular. 


49. Failure to comply with conditions 
subject to which permissions or 
licences have been given or grant- 
ed under the Act to be contraven- 
tion of the provisions of the Act. 

Where under any provision of this Act any 
permission or licence has been given or grant- 
ed to any person subject to any conditions 
and— 

(i) such person fails to comply with all or 

_ any of such conditions; or 

(ii) any other person abets such person in 
not complying with all or aay of such 
conditions, 
then, for the purposes of this Act,— . 

(a) in a case referred to in clause (i), such 
person shall be deemed to have contravened 
such provision; and 

(b) in a cage referred to in clause (ii), such 
other person shall be dssmed to hava abatied 
the contravention of such provision, 


50. Penalty. 

If any person contravenes any of the provi- 
sions of this Act [other then tection 13, 
clause (a) of sub-section (1) of section 18 and 
clause (a) of sub-section (1) of section 19] or 

_of any rule, direction or order made there- 
onder, he shall bs liable to such penalty not 
` exceeding five times the amound or value in- 
volved im any such contravention or five 
thousand rupees, whichever is more, as May 
be adjudged by the Director of Enforcement 
or any other officer of Enforcement not below 
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the rank of an Assistant Director of Enforce. 
ment specially empowered in this behalf by 
order of the Centrs! Government (in either 
case hereinafter referred to ag the adjudi- 
cating officer). 
51. Power to adjudicate. . 
For the purpose of adjudging under sec- 
tion 50 whether any person has committed a 
contravention of any of the provisions of this 
Act (other than those referred to in that sec- 
tion) ox of any zunle, direction or order made 
thereunder. the adjudicating officer shell hold 
an inquiry in the prescribed manner after 
giving that person a reasonable opportunity 
for making a representation in the matter and 
if; on such inquiry, he is satisfied that the 
person has committed the contravention, he 
may impose such penalty as ha thinks fit in 
accordance with the provisions of that section. 


52. Appeal to Appellate Board. 

(1) The Central Government may, by noti- 
fication in the Official Gazette, constitute an 
Appellate Board to be called the Foreign Hx. 
change Regulation Appellate Bosrd consisting 
of a Chairman [being a person who has for at 
least ten years held a civil judicial post or 
who hae been a member of the Central Legak 
Service (not below Grade I) for at least. 
three years or who has been in practice as 
an advocate for at least ten years] and 
such number of other members, noi exceed. 
ing four, to be appointed by the Central 
Governmen} for hearing appeals against tko 
orders of the adjudicating officer made under 
section 51. 

(2) Any person aggrieved by such order 
may, after depositing the sum imposed hy 
way of peralty under section 40 end withim 
forty. five days from the date on which the 
order is served on the person cammitting the 
contravention, prefer an appeal to the Appel. 
iste Board: 

Provided that the Appellate Board may 
entertain any appeal after the expiry of the caid 
pericd of forty-five days, but noi after ninety 
days, from the date aforesaid if it is satisfied. 
that the appellant was prevented by sufficient 
cause from filing the appeal in time: 

Provided further that where the Appellate 
Board is of opinion that the deposit to be. 
made will cause undue hardship to the appel- 
lant, it may. in its own discretion, dispense 
with such a deposit either unconditionally or- 
subject to such conditions ag it may deem fit.. 

(3) On receipt of an appeal under sub. 
section (2), the Appellate Board may, after 
making such further inquiry as it deems fit, 
confirm, modify or set aside the order appealed 
against and the degision of the Appellate 
Board shall, subject ta the provisions of 
section 64, be final and if the sum deposited 
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by way of penalty under sub-section (2) ex. 
eeeds the amount dirested to be paid by the 
Appellate Boerd, the excess amount shall be 
gefunded. 


(4) The Appellate Board may, for the pur- 
spose of examining the legality, propriety or 
correctness of any*order made by the adjudi- 
gating officsr under gection 50 read with 
section 51 in relation to any proceeding, on its 
own motion or otherwise, call for the records 
of such proceeding and make such order in 
the case as it thinks fit. 

(5) No order of the adjudicating officer 
made under section 50 read with section ‘51 
@hall be varied by the Appellate Board so as 
to prejudicially affect any person without 
giving such person a reasonable opportunity 
for making a representation in the matter; 
and subject thereto. the Appellate Board shall 
follow such procedure, in respect of the pro- 
Geedings before it, as may be prescribed. 


(6) The powers and functions of the Appel. 
fate Board may be exercised and discharged 
‘by Benches consisting of two members and 
constituted by the Ohsirman of the Appellate 
Board: 

Provided that if tha members of the Bench 
differ on any point or points, they shall state 
the point or points on which they differ and 
refer the same to a third member (to be 
specified by the Chairman) for hearing on 
uch point or poin's and such point or points 
shall be decided according to the opinion of 
that member: 

Provided further that it shall be competent 
for the Chairman or any other member of the 
Appellate Board authorised by the Chairman 
dn this behalf to exercise the powers and dis- 
«harge the functions of the Appellate Board 
dn respect of any appeal against an ordez 
imposing a penalty of an amount not exceed. 
ing fifty thousand rupees. 


53. Powers of the adjudicating officer 
and the Appellate Board to sum- 
mon witnesses, etc. 

(1) Without prejudice to any other provi- 
sion contained in this Act, the adjudicating 
officer and the Appellate Board shall have all 
the powers of a civil court under the Coda of 
Civil Procedure, 1908 while trying a sult, in 
respect of the following matters, namely: — 

(a) summoning and enforcing the atten. 
-danca of witnesses; 

(b) requiring the discovery and production 
of any document; 

(c) requisitioning any public record or copy 
thereof from any court or office; 

(d) receiving evidence on affidavits; and 

(e) issuing commissions for the examina- 
tion of witnesses or documents, 
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(2) The adjudicating officer or the Appel- 
iate Board while exercising any powers under 
this Act shall be deemed to be a civil court 
for the purposes of sections 480 and 482 of 
the Code of Oziminal Procedure, 1898. 


54. Appeai to High Court. 


An sppeal shall lie to the High Court only 
on questions of law from any dedision or 
order of the Appellate Board under sub. 
section (3) or sub-section (4) of section 52: 

Provided that the High Court shall not 
entertain any appeal under tbis sestion if it 
is filed after the expiry of sixty days of the 
date of communication of the desision or 
order of the Appellate Board, unless the 
High Oourt is satisfied that the appellant was 
prevented by sufficient cause from filing the 
appeal in time, 

Explanation. — In this cection and in 
section 55, “High Court” means— 

(i) the High Court within the jurisdiction 
of which the aggrieved party ordinarily real. 
des or Garries on business ox personally works 
for gain; and 

(ii) where the Central Government is the 
aggrieved party, the High Court within the 
jurisdiction of which the respondent, or in a 
case whers there are more than one respon- 
dent, any of the respondents. ordinarily resi. 
des or carries on business or personally works 
for gain. 

55. Continuance of proceeding in the 
event of death or insolvency. 

(1) Where— 

(i) a penalty has been imposed under 
section 50 read with section 51 by the adjudi. 
cating officer on any person and no appeal 
against the order imposing such penalty hag 
been preferred to the Appellate Board; or 

(ii) any such appeal has been preferred to 
the Appellate Board, and 

(a) in a case referred to in clause (i), such 
person dies or is adjudicated an insolvent be- 
fore preferring an appeal to the Appellate 
Board; or 

(b) in a case referred to in clause (ii), such 
person dies or is adjudicated an insolvent 
during the pendency of the appeal, 
then, it shall be lawful for the legal repre. 
sentatives of such person, or the official as. 
signee or the official receiver, as the case may - 
he, fo prefer an appeal to the Appellate 
Board, or as the case may be, fo continue the 
appeal before the Appellate Board, in place 
of such person and the provisions of section 52 - 
shall, so far as may bo, apply or continue to 
apply to such appeal. 

(2) Where— 

(i) after the passing of 2 decision or order 
by the Appellate Board, no appeal bas been 


` 
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Fi to the High Court under section 
4; or 

(i) any such appeal has been preferred to 
the High Court, and— 

(a) ina case referred to in clause (i), the 
person entitled to file the appeal dies or is 
adjudicated an insolvent before preferring an 
appeal to the High Court; or 

(b) in s case referred toin clause (ii), the 
person who had filed the appeal dies or is 
adjadicated an insolvent during the pen. 
dency of the appeal before the High Court, 
then, it shall be lawful for the legal repre. 
sentatives of such person, or the official as. 
signee or the official receiver, ag the case may 
be, to prefer an appeal to the High Court or 
to continue the appeal before the High Court 
in place of such person and the provisions of 
section 54 shall, so far as may be, apply or 
continue to apply to such appeal. 

(3) The powers of the official assignee or 
the official receiver under sub-section (1) or 
sub-section (2) shall be exercised by him 
subject to the provisions of the Presidency- 
towns Ingolvency Aot, 1909, or the Provincial 
Insolvency Act, 1920, as the cage may be. 


56. Offences and prosecutions. 

(1) Without prejudice to any award of 
penalty by the adjudicating officer under this 
Act, if any person contravenes any of the 
provisions of this Act [other than eection 13, 
clause (a) of sub.section (1) of section 18, 
Glauge (a) of sub-section (1) of section 19, 
sub.section (2) of section 44 and sections 57 
and 58], oz of any rule, direction or order 
made thereunder, 'he shall, upon conviction 
by a court, be pnnishable,— 

(i) in the cage of an offence the amount or 
value involved in which exceeds one lakh of 
rupees, with imprisonment for a term which 
ehall not be less than six montha, but which 
megy extend to seven years and with fine ; 

Provided that the court may, for any ade- 
quate and special reasons to be mentioned 
in the judgment, impose a sentence of im- 
prisonment for a term of less than six 
months; 

(ii) in any other case, with imprisonment 
for a term which may extend to three yearsor 
with fine or with both. 

(2) Ifany person convicted of an offence 
under this Act [not being an offence under 
section 13 or clause (a) of sub-section (1) of 
section 18 or clause (a) of sub-section (1) of 
section 19 or sub-section (2) of section 44 or 
section 57 or section 58] is again convicted 
of an offence under this Act [not being an 
offence under section 13 or clause (a) of sub- 
section (1) of section 18 or clause (a) of sub. 
section (1) of section 19 oz sub-section (2) of 
section 44 or section 57 or section 58], he 
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shall bs punishable for the second and for 
every subsequent offence with imprisonment. 
for a term which shall not be Jess than six 

months but which may extend to seven years 

and with fine ; 

Provided that ihe couri may, for any ade~- 
quate and special reasons to be mentioned in 
the judgment, impose a sentence of imprison- 
ment for a term of less than six monthe. 


(3) Where a person having been convicted. 
of an offence under ‘this Act [not boing am. 
offence under section 13 or clause (a) of sub. 
segtion (1) of section 18 or clause (a) of sub- 
section (1) of section 19 or sub-seation (2) of 
section 44 ox section 57 or section 58] is 
again convicted of an offence under this Acte 
[not being an offence under saction 13 or 
clause (a) of sub.section (1) of section 18 or- 
clauze (a) of sub-section (1) of section 19 or 
gub.gection (2) of section 44 or section 57 or 
section 58], the court by which such person is- 
convicted may, in addition to any sentence 
which may be imposed on him under this: 
section, by order, direct that that person shalf. 
not Garry on such business as the court may 
specify, being a business which is likely to 
facilitate the commission of such offence, for 
such period not exceeding threa years, as 
may be specified by the court in the order. 


(4) For the purposes of sub.sections (1) and 
(2), the following shall not be considered as 
adequate and special reasons for awarding a 
sentenca of imprisonment for a term of less 
than six months, namely :— 

(i) the fact that the accused hes been oon- 
victed for the firat time ofan oifence under- 
this Act; 

(ii) the fact that in any proceeding under this. 
Act, other than a progecution, the ascnsed 
has been ordered to paya penalty or the- 
goods in relation to such proceedings have: 
been ordered to be confiscated or any other 
penel ection has been taken egainst him for- 
the same offence; 

(ili) the fact that the accused was not the 
principal offender and was acting merely as. 
a Garrier of goods or otherwise was s secondary’ 
party in the commission of the offence; 

(iv) the age of the accused. 

(5) For the purposes of sub.sections (1). 
and (2), the fact that an offence under this 
Act has caused no substantial harm to the 
general public or to any individcal shall be: 
an adequate and special reason for awarding 
e sentence of imprisonment for a term of lees- 
than six months. 

(6) Nothing in the firat proviso to section 
188 of the Code of Oriminal Procedure, 1898- 
shall apply to any offence punishable undsr- 
this section. 


1978 . 


' 57, Penalty for contravention of order 
made by adjudicating officer. Appel- 
late Board and High Court. 


If any person fails to pay the penalty 
imposed by the adjudicating officer or the 
Appellate Board or the High Court ox fails to 
comply with any of his or its directions or 
orders, he shall, upon conviction by a Court, 
be punishable with imprisonment for a term 
which may extend to twe years or with fine 
or with both. 5 


58, Vexatious search, etc., by officers of 
Enforcement. l 

(1) Any officer of Enforcement exercising 
powers under this Ast or any rule made 
thereunder who,-— 

(a) without reasonable ground of suspicion, 
searches or Gauses to be searched any place, 
premises, aircraft, vehicle or vessel; or 

(b) vexatiously detains or searches or 
arrests any person, 
shall, for every such offence, upon conviction 
by a Court, be punishable with fine which may 
extend to two thousand rupees. 

(2) Any person wilfully and maliciously 
giving false information and so causing an 
arrest or a search to be made under this Act 
shall, upon conviction by a Court, be punish. 
able with imprisonment for a term which may 
extend to two years or with fine which may 
extend to two thonsand rupees or with both. 


59. Presumption of culpable mental state. 


(1) In any prosecution for any offence 
under this Ach which requires a culpable 
mental state on the part of the acauszed, the 
Court shall presume the oxistence of such 
mental state but it shall be a defence for the 
accused to prove the fact that he had no such 
mental state with respect to the act charged 
as an offence in that prosecution. 

Explanation. — In this section, ‘culpable 
menial stats? includes intention, motive, 
knowledge of a fact and belief in, or reason to 
believe, a fact. 

(2) For the purposes of thia section, a fact 
is said to be proved only when the Court 
believes it to exist beyond reasonable doubt 
and not merciy when its existence is establi. 
shed by a preponderance of probability. 

(3) The provisions of this section shall, so 
far as may be, apply in relation to any proceed. 
ing before an adjudicating officer as they apply 
im relation to any prosecution for an offence 
under this Act. 

60. Power to tender immunity from pro- 
secution. 

-(1) The Central Government may, if it is 
of opinion (the reasona for such opivion being 
recorded in writing) that with a view to 
obtaining the evidence of any person appearing 
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to have been directly or indirectly concerned 
in or privy to the contravention of avy of the 
provisions of this Ac} or of any rule, dizeation 
or order made thereunder, it is necessary or 
expedient so to do, tender to such person: 
immunity from progecution for any offence 
under this Act oz under the Indian Penal 
Code, or under any other Osniral Act for the: 
time being in force and also from tha imposi.. 
tion of any penalty ander this Act on condi- 
tion of his making a full and true disclosure 
of the whole circumstances relating to suck 
contravention. b 


(2) A tender of immunity made to, and 
accepted by, the parson concerned, shall, to 
the extent to which the immunity extends, 
render him immune from prosecution for any: 
offence in respect of which tender was made- 
or from the imposition of any poneliy under- 
this Act. 


(3) If it appears to the Central Government 
that any person to whom immunity has been 
tendered under this section has not complied 
with the condition on which the tender wags 
made or is wilfully concealing anything or is. 
giving falee evidence, the Central Government- 
may record a finding to that effect, and there- 
upon the immunity shall be deemed to have 
been withdrawn and such person may ba tried 
for the offence in respect of which the tender 
of immunity was made or for any other offence- 
of which he appears to have been guilty im 
connection with the same matter and shall 
also become liable to the imposition of any 
penalty under this Act to which he would. 
otherwise have been liable. 

61. Cognizance of offences. 

(1) Notwithstanding anything contained in 
section 32 of of the Code of Orimina! Proce. 
dure, 1898, it shall be lawful for any magis- 
trate of the first class and for any presidency 
magistrate to pars a sentence of imprisonment 
for a term exceeding two years or of fine 
exceeding two thousand rupess on any person 
convicted of an offence punishable under 
section 56. 

(2) No Court shall take cognizance— 

(i} of any offence punishable under sub- 
section (2) of section 44 or sub.gsection (1) of 
sestion 58, — i 

(a) where the offence is allege? to have 
been committed by an officer of Enforcement. 
not lower in rank than an Assistant Director 
of Enforcement, except with ihe previous- 
sanction of the Centra! Government; 

(b) where the offence is alleged to have 
been committed by an officer of Enforcement 
lower in rank than an Assistant Director of 
Enforcement, except with the previous sanc- _ 
tion of the Director of Enforcement; or 
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(ii) of any offence punishable under ses- 
tion 56 or section 57, except upon complaint 
in writing made by— 

(a) the Director of Enforcement; or 

(b) any officer authorised in writing in this 
‘behalf by the Director of Enforcement or the 
‘Oontral Government; or 

(o) any officer of tha Reserva Bank autho. 
ised by the Reserve Bank by a general or 
-apecial order ; 

Provided that whore any such offence is the 
contravention of any of the provisions of this 
Act or of any zule, direction or order made 
thereunder whioh prohibits the doing of an 
ach without parmission, no such complaint 
Shall be made unless the pereon accused of 
-the offence has been given an opportunity of 
showing that he had such permission, 


62. Certain offences to be non-cognizable. 


Subject to the provisions of sestion 45 and 
notwithstanding anything contained in ths 
ode of Criminal Procedure, 1898, an offence 
punishable under section 56 shall ba deemed 
to be non.cognizable within the meaning of 
that Code. 


63, Confiscation of currency, 
ete, 


Any court trying a contravention under 
gection 66 and the adjudicating officer adjudg- 
ing any contravention under rection 51 may, 
if it or he thinks fit and in addition to any 
‘Sentence or penalty which it or he may 
‘impose for such contravention, direct that 
any currency, sesurity or any other money or 
property in respect of which the contraven- 
4ion has taken place shall be confiscated to 
the Central Government and further direct 
that the foreign exchange holdings, if any, of 
‘the person committing the contravention or 
-any part thereof, shall be brought back into 
India or shall ba retained outside India in 
accordance with the directions made in this 
*pohalf, 

Explanation, — For the purposes of this 
-gection, property in respect of which contra- 
vention has taken place shall include— 

(a) deposits in a bank, where the said pro- 
porty is converted into such deposits; 

(b) Indian currency, where the said pro- 
-perty is converted into that currency; 

(o) any other property which has resulted 
~ut of the conversion of that property. 


security, 


‘64. Preparation, attempt, etc. 


(1) Whoever makes preparation to contra. 
vene any of the provisions of thia Act [other 


‘than section 13, clause (a) of sub-section (1). 


-of section 18, clause (a) of sub-section (1) of 
Section 19, sub-section (2) of section 44 and 
nections 57 and 58] or of any rule, direction 
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or order međa thereunder sud from the cir. 
cumstances of the case it may be reasonably 
inferred that if not prevented ky circumatan. 
ces independent of bis will, the contravention 
as aforesaid would have taken place, shall, for 
the purposes of section 56, be deemed to 
have contravened that provision, rale, dires- 
tion or order, as the case may be. i 


(2) Whoever attempts to contravene, or 
abets any contravention of. any of the provi- 
sions of this Act [other than section 13, 
clauso (a) of sub-section (1) of section 18, 
clause (a) of sub-section (1) of section 19, sub. 
section (2) of section 44 and sections 57 and 
58]-or of any rule, direction or order made 
thereunder, shall, for the purposes of this 
Act, be deemed to have contravened that 
provision, rule, direction or order, as the case 
may be. 


65. Correction of clerical errors, etc. 

Clerice! or arithmetical mistakes in any 
decision or order passed by the Appellate 
Board or the adjudicating officer under this 
Act, or errors arising therein from any atei- 
dental slip or omission may, at any time, be 
corrected by the Appellate Board or the 
adjudicating officer or his successor in offics, 
ai the Gase may be: 

Provided that where any correction pro- 
posed to be made under this eection will have 
the result of prejudicially affecting any person 
no such correction shall be made— 

(i) after the expiry of a period of two 
years from the date of such decision or order: , 
and 

(ii) useless the person affected thereby is 
given a reasonable opportunity ior making a 
representation in the matter. 


66. Application of section 562 of the Code 
of Criminal Procedure, 1898, and of 
the Probation of Offenders Act, 
1958. 

(1) Nothing contained in section 562 of the 
of the Code of Oriminal Procedure, 1898, or, 
in the Probation of Offenders Act, 1958 shall 
apply to a parson convicted of an offence 
under this Act unless that parson is under 
eighteen years of age. 

(2) The provisions of sub-section (1) shall 
have effect notwithstanding anything con- 
tained in sub-section (4) of section 56. 


67. Application of the Customs Act, 1962. 

The restrictions imposed by or under sec- 
tion 13. clause (a) of sub-section (1) of 
section 18 and clause (a) of sub-section (1) of 
gaction 19 shall be deemed to have been 
imposed under section 11 of the Onstomg 
Act, 1962, and all the provisions of that Act 
shall have effect accordingly. 
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68. Offences by companies. 

(1) Where a person committing a contra- 
vention of any of the provisions of tbis Act or 
of any rule, direction or order made there. 
ander is a company every person who, at the 
time the contravention was committed, was 
in charge of, and was responsible to, the 
company for the conduct of business of the 
company as well as the company, shall ba 
deemed to be guilty of the contravention and 
shall be liable to be proceeded against and 
punished accordingly: 

Provided that nothing contained in this 
pub.section shall render any such person 
Hable to punishment if he proves that the 
contravention took plaje without hia bnow- 
ledge or that he exercised all due diligence 
#0 prevent such contravention. 


(2) Notwithstanding anything contained in 
pub.section (1), where a contravention of any 
of the provisions of this Act or of any rule, 
direction or order made thereunder has been 
committed by a company and it is proved 
that the contravention has taken place with 
the consent or connivance of, or is attribut- 
able to any neglect on the part of, any dires- 
ior, manager, secretary or other officer of the 
company, such director, manager, secretary or 
other officer shall alzo be deemed to be guilty 
of the contravention and shall be liable to be 
proceeded against and punished accordingly. 

Explanation. — For the purposes of this 
section — 

(i) “company” means any body corporate 
and includes a firm or other association of 
individuals; and 

(ii) “director”, in relation to a firm, means 
& partner in the firm. 


69. Powers of court to publish name, 
place of business, etc., of companies 
convicted under the Act. 

(1) Whera any company is convicted under 
this Act for contravention of any of the pro- 
visions thereof or of any rule, direction or 
order made thereunder, it shall be competent 
for the court convicting ihe company, to cause 
the name and place of business of the ecm- 
pany, nature of the contravention, the fact 
that the company bas been so convicted and 
such other particulars as the court may 
consider to be appropriate in the circumstan- 
ces of the case, to be published at the expense 
of the company in such newspapers or in such 
other manner aa the court may direct, 

(2) No publication under sub-section (1) 
shall be made until the period for preferring 
an appeal against the orders of the Court has 
expired without any appeal having been 
preferred, or such an appeal, having been 
preferred, has been disposed of. 
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(3) The expenses of any publication under 
sub-section (1) shall be recoverable from the 
company as if it were a fine imposed by the 
Court. 

Explanation. — For the purposes of this 
section, “company” has the same meaning as 
in clause (i) of the Explanation to section 68. 
70. Recovery of sums due to Government, 

(1) Where any penalty impozed on any 
person under this Act is not paid,— 

(i) the adjudicating officer may deduct the 
amount so payable from any money owing to 
such person which may be under the control 
of any officer of Enforcement; or 

(ii) the adjudicating officer may recover the 
amount eo psyable by detaining or selling any 
goods belonging to such person which are 
under the control of any officer of Enforce- 
ment; or 

(iii) if the amount cannot be recovered 
from such person in the manner provided in 
clause (i) or clause (ii), the adjudicating officer 
may prepare a certificate signed by him specify- 
ing the amount due from such person and send 
it to the Collector of the district in which such 
person owns any property or resides or carries 
on hbis business and the said Collector on 
receipt of such certifcate shall proceed to 
recover from the said person the amount 
specified thereunder as if it were an arrear of 
land reverue. 

(2) Where the terms of any bond or other 
instrument executed under this Act or any 
rule made thereunder provide that any 
amount due under such instrument may be 
recovered in the manner laid down in gub. 
section (1), the amount may, without prejudice 
to any other mode of recovery. be recovered 
in accordance with the provisions of that sab- 
section. 

(3) The several modes of recovery specified 
in this section shall not affect in any way— 

(i) any other law for the time being in 
force relating to the recovery of debts due to 
the Government; or 

(ii) the right of the Government to institute 
a suit for the recovery of the penalty due to 
the Government, 
and it shall be lawful for the Central Govern- 
ment to bave recourse to any such law or 
suit notwithstanding that the amount is to be 
recovered by any mode specified in this 
section. 

71. Burden of proof in certain cases. 

(1) Where any person ia procecuted or 
proceeded against for contravening avy of the 
provisions of this Act or of any rule, direction 
or order made thereunder which probibits 
him from doing an act without permission, 
the burden of proving that he had the requisite 
permission shall be on him. 
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(2) Where any person is prosecuted or pro- 
ceeded sgainst for contravening the previ- 
sions cf sub.seation (3) of section 8, the 
burden of proving that the foreign exchange 
acquired by such pereon bas been ared for the 
purpoge for which permission to acquire it 
was granted shall be on him. 

(3) If any person is found or is proved to 
have been in poreession of ary foreign ex- 
change excseding in value two hundred and 
fifty rupees. the burden of proving that the 
foreign exchange came into hia possession 
lawfully shall be on him. 


72. Presumption as to documerts in cer- 
tain cases. 

Where any document— 

(i) is produced or furnished by any person 
or has been seized from the custcdy or control 
of any person in either case, under ihis Act 
or undor any other law,.or 

(ii) hag been received from any place out- 
side India (duly authenticated by euch autho- 
rity or perron end in such manner as may be 
pregoribed) in the courge of investigation of 
any cffence under this Act alleged to have 
been committed by any perecn, 
snd stch document is tendered jn any pro. 
Geedings under thie Act in evidence sgainst 
him, or against him and any other person who 
is proceeded againet jointly with him, the 
Oourt or the adjudicating officer, as the case 
may be, shall — ; 

(a) presume, unless the contrary is proved, 
that the signature and every other part of 
such document which purports to be in the 
handwriting of any particular person or which 
the Court may reasonably assuma to hare 
been signed by, or to be in the handwriting 
of, any particular person, is in thet person’s 
handwriting, and in the case of a document 
executed or attested, ibat it was executed or 
attested by the person by whom it purports 
to have been go executed or attested; 

(b) admit the document in evidence not- 
withstanding that it is not duly stamped, if 
such dccument is otherwice admissible in 
evidende; 

fe) in a case falling under clause (i), aleo 
prerume, unless the contrary is proved, the 
truth of the contents of rush document, 

73. Supplemental provisions. 

(1) For the purposes of this Act and of any 
rales, directions or orders made thereunder— 

(a) in the case of any person wto, havirg 
been resident in India. ceases to be such, the 
Reserve Bank may, by order, declare tbe 
territory in which euch person stall be treated 
as being resident; f 

(b) in the oase of any person rasident in 
india who leaves India, the Reserve Bank 
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may glve a direction to any Fank that until 
the direction is revoked, any sum, from time 
to time, standing to the credit of that person 
and any eecurity held on his bebalf at any 
offica or branch of that bank in India sp: cified 
in tha direction shall not ke dealt with 
except with the permission of the Reserve 
Bank; 

(0) a fiem or the branch of a firm shall be 
trealed in all respects ss i] such firm or 
branch weze & body corporate resident whers 
it is situated; 

(a) subject to the provisions of clauge (c), a 
branch of any business, whether carried on by 
a body corporate or otherwise, shali be treated 
in all respects se if the brarch were a body 
Corporate resident where the brarch is 
tituated; 

(e) the making of any book entry or other 
statement regarding a debit against a branch 
of any business in favour of ihe head office or 
any otker branch of that business shall be 
treated as the acknowledgment of a debt 
whereby a rigkt is created in favour of a per- 
son resident where the head office or other 
branch is situated. 

(2) Nothing in this Ast relatirg to the pay- 
went of any price or sum by the Cent al Gov- 
ernment ehall be construed as requiring the 
Central Government to pay that price or sum 
otherwice than in Indian currency or other. 
wise than in India. 

(3) The Reserve Bank may give direstions 
ia regard to the making of payment and the 
doing of cther acts by bankers, authorised 
dealers, money.chargera, stock brokers, per. 
sons referred to in sub-section (1) of eso- 
tion 32 or oiher persons, who are suthorised 
by the Regerve Bank to do anything in pargu- 
ance of this Act in the course of their busi- 
ness, as appear to it to be necessary or ex- 
pedient for the purpote of securing compliance 
with the provisions of this Aci and cf any 
ruler, directions or orders made thereunder. 

(4) Subject to any other express prevision 
in this behalf contained in this Act, wheze any 
provision of this Act requires ihe permirsicn 
of the Regerve Bank for doing anything under 
euch provision the Reserve Bark may apecify 
the form in which av application for such 
permission shall ke made and the particulara 
which euch application shall ecntain ; 

Provided that different forms and different 
particulara may be specified in respect of 
applications for permission under iifferent 
provisions of tbis Aat. 

74. Delegation. 

The Reserve Bank may, with the previous 

approval of ihe Central Gove:nment, by 


order, delegate any of its powers or fung. 
tions — 
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(i) under section 8, 9, 10 or 11 or sub- 
clause (b) of clause (A) of sub-section (2) of 
section 18 oz sub.section (7) of gection 18 to 
any authorised dealer; or 

(ii) under eection 8 or 9 to any money. 
changer, 
subject to such vestrictions, conditions and 
limitations as may be specified in the order. 


75. Power cf Central Government to give 
directions. 

For the purposes of this Aot, the Central 
Government may, from time to time, give to 
the Reserve Bank such general or special 
directions as it thinks fit, and the Rererve 
Bank shall, in the discharge of its functions 
under this Act, comply with any such 
directions, 


76. Factors to be taken into eccount by 
the Central Government and the Re- 
serve Bank while giving or granting 
permissions or licences under the 
Act. n 

Save as otherwise expressly provided in 
this Act, the Central Government or the Re- 
serve Bavk, as the case may be, shall, while 
giving or granting any permission or licence 
under this Act, have regard to all or sny of 
the followixg factors, namely :— 

(i) conservation of the foreign exchange 
resources of the country; 

(ii) all foreigm exchange accruing to the 
country is properly accounted for; 

(iii) the foreign exchange resources of the 
country are utilized ae best to subserve the 
common good; and 

(iv) such other relevant factors ag the 
circumetances of the cese may require. 


77, Certain officers to assist officers of 
Enforcement. 


The following officers are hereby empower- 
ed and required to assist the officers of En- 
forcement in the enforcement of this Act, 
“namely :— 

(a) officera of the Customs Department; 

(b) officers of the Central Excise 
partment; 

- (o) officars of Police; 

(a) officers of the Central or State Govern- 
mont employed at avy vort or airport; 

(e) such other officers of the Central or 
State Government or a local authority s8 are 
spesified by iha Central Government in this 
behalf by nolification in the Official Gazette. 


78. Bar of legal proceedings. 

No suit, prosecution or other legal pro- 
ceeding shall lie against the Central Govern. 
ment or the Reserve Bank or any officer of 
Government or of the Reserve Bank or any 
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other person exercising any powers or dis. 
charging any functions or perfotming any 
duties under this Act, for anything in good 
faith done or intended to be done under this 
Act or any rule, direction or order made 
thereunder. 


79. Power to make rules. 


(1) The Central Government may, by noti- 
fication in the Official Gazette, make rules for 
carrying out the provisions of this Act. 

(2) Without prejudice to the generality cf 
the foregoing power, such rules may—— 

(a) prescribe the forms and the oiroum. 
a of their use for tke purposes of this 

ct; 

tb) prescribe the’ procedure to be followed 
by the authorised deslers and money.changsra 
and by persons applying for parmission to do 
anything for ithe doing of which permission is 
necessary under this Act; 

(c) prescribe the manner in which inquiries 
way beheld, and orders may be served, 
under this Act and tha procedure to be fol. 
lowed in reepect of the proceedings before the 
adjudicating officer or the Appellate Board; 

(d) provide, subject to such conditions: as 
may be specified therein, for the publication 
of names and other perticulars of persons 
who have been found guilty of any contraven- 
tion of the provision; of this Act, or of any 
tule, direction or order made thereunder; 

(e) provide for any other matter which ia 
to be or may be prescribed under this Act. 


(3) Every rule made under this Act shall ` 
be laid, as soon ag may be after itis made, 
before each Houte of Parliament, while it is 
in session, form total period of thirty days 
which may be comprised in one seesion oc in 
two cx more successive sessions, and if before 
the expiry of the sesion immediately fol- 
lowing the session or the successive sessions 
aforesaid both Houses agree in making any 
modification in the rule, or both Houses 
agree that the ruie should sot be made, tbe 
rule shall, thereafter have effect only in auch 
modified form or be cf no effect, as the case 
may be; so, however, that any such modifica- 
tion or annulment sball be without prejudice 
to the validity of anything previously done 
under that rale. 


80. Power to remove difficuities. 

If any difficulty arises in giving effect to 
the provisions of this Act, the Central Gov. 
ernment may, by order, do anything notin- 
consisient with such provisions for the pur- 
pose of removing the difficulty : 

Provided that no such order shall be made 
after the expiration of two years from the 
commencement of this Act. 
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81. Repeal and saving. 


(1) The Foreign Exchange Regulation Act, 
1947 is hereby repealed. 


(2) Notwithstanding such repeal— 


(a) anything done or any action taken or 
purported to have been dove or taken (in. 
cluding any rule, notification, inspection, 
Order or notice made or issued, or any ap- 
pointment, confirmation or declaration made 
or any licence, permission, authorisation or 
exemption granted or any document or ine. 
trument executed or any direction given or 
any proceedings taken or any confiscation ad. 
judged or any penalty or fine imposed) under 
the Act hereby repealed shall, in so far as it 
is not inconsistent with the provisione of this 
Act, be deemed to have been done or taken 
jG the corresponding provisions of this 

Gt; 

(b) the provisions of section 60 of this Act 
shall apply in relation to the contravention 
of any of the provisions of the Act hereby 
_ repealed or of any rule, direction or order 
made thereunder; 


(c) any appeal preferred to the Foreign 
Exchange Regulation Appellate Board under 
sub-section (2) of section 23E of the Act here. 
by repealed but mot disposed of before the 
Commencement of this Act and sny sppral 
that may be preferred to the said Board 
against any order made or to be made under 
section 28 of the Act hereby repealed may be 
dispozed of by any member of the Appellate 
Board conatituted under this Aciin accor- 
dance with the provisions of sub.gestion (6) of 
section 52 of this Act; 


(d) every appeal from any decision or order 
of the Foreign Exchange Regulation Appel- 
late Board under sub-section (3) or sub.sec. 
tion (4) of section 23E of the Act hereby re. 
pesled ehall, if not filed before the com. 
mencement of this Act, be filed before the 
High Court within a period of sixty days of 
such commencement : 

Provided that the High Oourt may enter- 
tain any such appeal after the expiry of the 
said period of sixty days if it is satisfied that 
the appellant was prevented by sufficient 
cause jrom filing the appeal within the said 
period. 

(3) The mention of particular matters in 
sub-section (2) shall not be held to prejudice 
or affect the general application of section 6 
of the General Clauses Act, 1897 with regard 
to’ the effect of repeal. 
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THE CONSTITUTION (THIRTY-FIRST 
AMENDMENT) ACT, 1973% 
[17th October, 1973.] 
An Act further to amend the Constitution of India. 

Be it enacted by Parliament in. the Twenty- 
fourth Year of the Republie of India as follows:— 
1. Short title. 

This Act may be called THE CONSTITUTION 
(THIRTY-FIRST AMENDMENT) ACT, 1973. 

2, Amendment of article 81. 

In article 81 of the Constitution, — 

{a} in clause (1),— 3 

(i) in sub-clause (a), for the words “five hundred 
members”, the words “five hundred and twenty- 
five members” shall be substituted; and 

(ii) in sub-clause (b), for the words twenty- 
five members’’, the words “twenty members” shal} 
be substituted; 

(b) in clause (2°, after sub-clause (b’, the fol- 
lowing proviso shall be inserted, namely:— 

Provided that the provisions of sub-clause (a) 
of this clause shall not be applicable for the pur- 
pose of allotment of seats in the House of the 
People to any State so longas the population of 
that State does not exceed six millions,” 

8. Amendment of article 330, 

(1) In article 330 of the Constitution, — 

(a) in sub-clause (b) of clause (1), for the words 
“except the Scheduled Tribes in the tribal areas 
of Assam and in Nagaland, and”, the following 
shall be substituted, namely:— 

“except the Scheduled Tribes— 

(i) in the tribal areas of Assam; 

(ii) in Nagaland; 

(iii) in Meghalaya; 

(iv) in Arunachal Pradesh; and 

(v) in Mizoram; and”; 

(b) after clause (2), the following clause shall be 
inserted. namely:— 

(3) Notwithstanding anything contained in 
clause (2) the number of seats reserved in the 
House of the People for the Scheduled Tribes in 
the autonomous districts of Assam shall bear to 
the total number of seats allotted to that State a pro- 
portion not Jess than the population of the Sche- 
duled Tribes in the said autonomcus districts bears: - 
to the total population of the State”. 

(2) The amendment made to article 830 of the 
Constitution by sub-section (1) shall not affect 
any representation in the House of the People 
until the dissolution of the House of the People 
existing at the commencement of this Act. 

4, Amendment of article 332. 

(1) In article 882 of the Constitution, in 
clause (1), for the words "except the Scheduled 
Tribes in the tribal areas of Assam and in Naga- 
land”, the words “except the Scheduled Tribes in 
the tribal areas of Assam, in Nagaland and in 
Meghalaya” shall be substitued. 

(2) The amendment made to srticle 882 of the 
Constitution by sub-section (1) shal] not affect any 
representation in the I egislative Assembly of the 
State of Meghelaya until tbe dissolution of that 
Legislative Assembly existing at the commence- 
ment of this Act. 





[*] Received the assent of the President on: 
17-10-1878; Act published in Gaz. of India, 
17-10-1973, Part II-S, 1, Ext., p. 609. 

For Statement of Objects and Raasons, see Gaz. 
of India, 26-4-1973, Part II-S. 2, Ext , p. 347 


nd 


END 
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NEW YEAR GREETINGS 


This 18th of January 1973 we shall have completed Fifty Years of 
Service in Law Reporting for the Bar and the Bench. Not even a little of 
it were possible except for the subscribers who generously supported the 
service organised by the All India Reporter Ltd., by its Journals, Commen- 


taries, Digests and Manuals. , 


We send our warmest greetings to them all and our best wishes for 
the New Year. 


¥873 Journal 1, 


2 ; ` REVIEWS 


TWENTYFIVE YEARS DIGEST OF 
REVENUE CASES ON ALL RE. 
VENUE LAWS. Vol. I. With a 
Foreword by justice D. B. Padhye, 
Judge, Bombay High Court. Wadhwa 
& Co., Dhantoli, Nagpur 12. 1972. Pp. 
xii & 264. Price, Rs. 25 per volume. 
This is twenty five years’ revenue case law 

in digest form of the judgments of the Supreme 

Court and of the Maharashtra High Court, 

ineluding the Nagpur Bench, and the Maha. 

rashtra Revenue Tribunal, and includes, 
besides reported cases, several unreported 
ones also. The case law is arranged Act. 
wise, in sach act section.wise and in each 
section alphabetical arrangement is followed. 
Each case note bears citation of the journals, 
andin the case of unreported judgements 
case numbers are given. At the end of the 
case law of each section a table of ‘Cross Re. 
ferences’ is given, which provides a further 
list of cases in which the said section is in. 
volved. Almost eighty per cent. of the provi. 
sions of the Tenancy laws of Vidharbha 

Region, Bombay Western, and Marathwada, 

are identical, and Pari Materia provizions 

table is provided so that the publication may 
be useful as a whole in any region. 

2. Tbe Maharashtra Agricultural (Ceiling 
on Holdinge) Act 1961 has 49 sections in. 
cluding chapters on ceiling on holding of 
land, restrictions on alienations and acquisi- 
tion of land and consequences of contraven- 
tion, surplus land, compensation, distribution 
of surplus land, and procedure and appeal. 
Besides, there are the Bombay Tenancy and 
Agricultural Lends (Vidharbha Region) Act 
1958 with its 36 sections, and sections from 
the Rules under Maharashtra Agricultural 
(Ceiling on Holdings) Act 1961, the Bombay 
Prevention of Fragmentation and Consolida. 
tion of Holdings Act 1947, and the Mamlatdars 
Court Act 1906. 

3. The Digest gives ata glance the present 
position in all Maharashtra regions, where it 
is believed to be the first work of its kind. 
The publishers have arranged and grouped 
the heads in such way as torequira minimum 
effort to find outa point. The Head notes in 
each Case are precise, accurate and easy to 
understand, and the selection of precedents 
has been judicious. Lawyers, Courts, and 
authorities dealing with revenue laws, should 
find the volume of great assistance in the ad. 
ministration of up-to-date revenue law. 

4. This Digest is for the years 1948.1979. 
A similar digest for the Gujarat region for 
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1960.1968, in two volumes, has been com. 
piled by H. B. Vaishnav, B.A., LL.B. (1968 > 
The New Gujarat Law Houge, Ahmedabad). 


R.S.S. 


LAW RELATING TO ADVOCATES, 
ADVOCACY, AND PROFESSIONAL 
ETHICS. By C. C. Anajwala, B. A. 
(Bons.) LL.B., Advocate, High Court, 
Bombay. C. Jamnadas & Co, 1460, 
Princess Street, Bombay 2. 2nd Revis- 
ed and Enlarged Edition. 1972. Pp. xviii 
& 219, Price, Rs. 12-50. 


The publication before us covers the course 
prescribed by the various Stata Bar Counoile 
for the Advocates’ Examinations relating to 
advocates, professional conduct and ethics and 
advocacy. It incorporates the Advocates Act 
and other allied acts, with clear and detailed 
commentaries. In order to make it more use. 
ful, questions ret at the various examinations 
have been given. Important propositions of 
law have been supported by authorities and 
abstract rules have been profusely illustrated, 
and instances have been given of some famous 
Grozs examinations. The present edition of the 
book has been improved by being considerably 
re-written in parts and by providing more 
copious illustrations to explain abstruse rules 
and principles and by the citation of latest 
case law, Other useful features are a table of 
cages and general index as well asa question- 
naire added for the benefit of students. 


2. The Advocates Act 1961 has chapters on 
Bar Councils, admission and enrolment of 
advocates, the right to practise, and conduct of 
advocates, and the Legal Practitionera Act 
1879 includes chapters on advocates, vakils and 
attorneys, pleaders and mukhtars, revenue 
agents, certificates, remuneration of pleaders, 
mukhtars, and revenue agents, and penalties. 
Other Parts of the Book cover the Bombay 
Pleaders Act 1920, professional ethics, . profes. 
sional etiquette, and professional conducts. 
which last contains the rules made by the Bax 
Council of India under S. 49 (e) of the Advo- 
cates Act 1961, and on the art of advocacy. 
The azt of advocacy is not confined to the four 
walls of the lawyer's chambers cr the court- 
room, but extends all down tha line from the 
time that a lawyer takes on a client’s case to 
the moment it is finally disposed of, and 
consists essentially in the cultivation of the 
quality of persuasiveness in every detail, bow- 
ever small, . 
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3. The book presents tho laws and funda- 
mental rules essential for the training and 
equipment of a successful lawyer and is de- 
signed so ag to be equally useful to those 
alzeady in the legal profession’ and others 
about to enter’ it. A useful text-book for 
certain law degree examinations the presen- 
tation of the matter is simple and interesting, 


4%. The author refers to a practice concern- 
ing advocates and their appearance in the 
Bombay High Court. By an amendment of 
the Rules of the High Court of Judicature at 
Calcutta, an advocate can now appear on the 
Original side of that High Court without the 
intervention of an attorney. But.the bar on the 
appearance ofan advocate (except an advo. 
cate of the Supreme Court) on the Original 
side of the Bombay High Court still continuss, 
and the Bar Council of Maharashtra resents 
the reservation of the right of appearance on 
the Original side of the High Court through 
Solicitors, a practice for which there seams to 
be little justification. R.S.S. 


LAW AND ORDER (From the Police 
point of view). By S. K. Ghosh, 
Retired Inspector-General of Police, 
Orissa, Eastern Law House, Calcutta, 
1972. Pp. 187, Price, Rs. 20. 

“Directly or indirectly,” bewails the author 
of the book under review, himself a distin. 
guished Police Officer, ‘Police are required to 
operate under a policy or philosophy that 
countezences, permits or condones violations 
of law. No policy which openly permits crimes 
to be committed in the very presence of police 
officers can be a lawful policy no matter how 
politically expedient ii may seem at the mo. 
ment. Our police machinery has not been 
effective nor is our machinery for administer. 


ing justice. Citizens are no longer reasonably 


secure in their homes and in the streets.” 


2. A damning indictment, this. The Police 
force, as Dr. Julian S. Huxley observes, is the 
only substitute in a modern society for orga. 
nised oppression, Grime, or violence, and it is 
of the greatest importance that the public 
should - understand this...and should -be 
brought to grasp that the police are an organ 
of society, acting as agents of the people in 


| general and not merely of the Government or 





the clique temporarily in power. 

8. The present book deals with the law of 
Public Order and the law and order problems 
facing the police. The Policeman’s duty is to 
enforce the law, preserve the peace, protect 
lives and property, and detest and arrest 


offenders. Failure in the discharge of this duty - 


constitutes serious ground for removal from 
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office. The book surveys in detail the reasons 


for the failure of law and order, and suggests 
suitable remedial measures. The author is Gon- 
cerned, in the main, with the law relating to 
offences against the State, against public tran- 
quillity, by or relating to publio servants, and 
against public justice, besides” other cognate 
subjects, like factors responsible for the break. 
down of the iaw aad order machinery and re. 
medies for it, integrity in law enforcement, 
machinery for enquiry. into complaints against 
the police, provisions for legal and financial 
assistance to the police, and political inter. 
ference in law enforcement, Appendices hava 
been added, dealing with prevention of offences 
(including administrative provisione, legal pro- 
visions under the Code of Criminal Procedure, 
1898, the Police Act. 1861, the Law of Pre. 
ventive Detention, the Maintenance of Inter. 
nal Security Act, 1971, and the Defence of 
India Act, 1962) and with the emergency 
powers of the President under she Constitu- 
tion of India. The different chapters in the 
book arè concerned with public meetings, pro. 
cessions and demonstrations; treason, sedition, 
and incitement; control of aliens; internal 
security; obstruction and assaults on police; 
integrity in law enforcement; offences by 
Police; public support; political interference; 
aad breakdown of law and order. 


4, It is essential that the police should dig. 
sociate themselves from superfluous considera. 
tions and tackle the situation only as a 
problem of law and order. The supremacy -of 
the Jaw must be made universal. Legal action 
should be taken not only for substantive 
offence but also for incitement. Enforcement 
of order under S. 144 of the Oriminal Proce. 
dure Code should nof be done half-heartedly. 
Whore police cfficers fail to take a decision at 
the earliest opportunity to deal with a situa. 
tion a firm decision is réquired to replace 
those thet have failed. In facing the varied 
police problems, & police officer should himself 
be perfectly clear in his mind about what he 
wants. More attention should be paid to the 
training of Police officers, which has been very 
much neglected. 


5. The author retired as Inspector. General 
of Police after thirty-three years of service, 
and the book is based almost entirely on his 
own direct obgervationa of the police at work, 
There is much food for thought in this book 


r 


for all those who are concerned with the pre.. 


servation of public order, 
8. The book contains a useful index. 
Ra 8S. Ss. 
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SELECTED STATUTES FOR BAR 
EXAMINATIONS: I. Edited by C. A. 
Morrison, M.A. of the Inner Temple. 
Butterworth & Co., (Publishers) Ltd., 
88 Kingsway, London W.C. 2. (Sole 

, Agents: Eastern Law House Private 
Ltd., Calcutta), 1972. Pp. vii & 360. 
Price, Rs. 40. 


The publication of the selection of statutes 
contained in the present volume was autho. 
rised by the Council of Legal Education, 
England, for use in Part I of the Bar Exami- 
nations. Not all the eight subjects of Part I, 
however, are covered in this selection. In 
some subjects statutory intervention has been 
slight, but in the four subjects represented 
here, viz., land law, criminal law, company 
law, equity and trusts, statutes play a consi- 
derable part and the editors have thought it 
desirable to encourage the student to consult 
the statutory wording itself. The statutes 
selected have appeared to them to be the most 
useful and important, but this is no guarantee 
that the questions cet in the Bar examina. 
tions will necegsarily be limited to the material 
contained in these sections. The selected 
statutes must not be taken to define the 
syllabus for any of the subjects concerned, 
and the selection is only intended to provide 
the raw -material for uge in the examination 
room. 

2, The Prescription Act 1832, the Settled 
Land Act 1925, the Law of Property Act 1925, 
the Lend Charges Act 1925, the Law of Pro- 
perty (Amendment) Act 1926, the Inheritance 
(Family Provision) Act 1938), the Perpetuities 
and Accumulations Act 1964 and the Law 
of Property (Joint Tenants) Act 1964 and the 
Law of Property Act 1969, find a place in the 
section on land laws. It also gives extracts from 
the Matrimonial Homes Act 1967 under the 
heads of protection against eviction from matri. 
monial home of spouse not. entitled to occupy 
it, effects of statutory rights of occupation as 
Gharge on dwelling house, restriction on 
registration where spouse is entitled to -more 
than one charge, cancellation of registration 
after termination of marriage, and releass of 
rights of occupation, and postponement of 
priority of charge. The Family Law Reform 
Act 1969 has been included under the head- 
ings, reduction of age of majority and related 
provisions and property rights of illegitimate 
children. 

3. Included in tha subject of equity and 
trusts, are the Trustee Act 1925, the Ohari- 
table Trusts (Validation) Act 1954, the Recrea- 
tional Charities Act 1958, the Variation of 
Trusts Act 1958, the Charities Aci 1960 and 
the Trustee Investments Act 1961. The Com. 
panies Act 1948 hag different Parts on incor- 
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A, I. B: 


poration of companies and matters incidental 
thereto, share capital and debentures, regis. 
tration of charges, the management and adini. 
nistration, winding up, and receivers and 


managers. 


4, Under ithe subject of Criminal Law, we 
have Offences against the Person Act 1861, 
the Perjury Act 1911, the Forgery Act 1913, 
the Homicide Act 1957, and the Abortion Act 
1967. Under the Road Traffic Act 1960, 
offences connected with the driving of motor 
vehicles refer to the causing of desth by 
reckless or dangerous driving, reckless or 
dangerous driving generally, and careless 
and inconsiderate driving, while the Criminal 
Law Act 1967 specifies penalties for assisting 
offenders and penalties for concealing cffences 
or giving false information. Basic definition 
of theft, robbery, burglary, aggravated burg. 
lary, removal of articles from places open to 
the public, taking motor vehicle or other 
conveyance without authority, abstracting of 
electricity, and extension to thefts from maila 
outside England and Wales and robbery on 
such theft are among the exiracts from the 
Theft Act 1968. Obtaining property by decep. 
tion, obtaining pecuniary advantage by decep- 
tion, blackmail, handling stolen goods, adver. 
tising rewards for goods stolen or lost, scope 
of offences relating to stolen goods, going 
equippsd for stealing, search for stolen goods, 
and evidence and procedure on charge of 
theft or handling stolen goods, are some of 
the other extracts. 


8.8: 


: THE GUJARAT MUNICIPALITIES 
ACT, 1963. By Ranchhodlal M. Shah 
B. A, LL. B., Advocate. All India 
Institute of Local Self Government, 
Horniman Circle, Bombay 1. 1972. 
Pp. xxxiv & 497. Price Rs. 30. 


The present publication contains section. 
wise commentaries and references to impor. 
tant decisions of several High Courts with 
regard to the Gujarat Municipalities Act 1963. 
Local Self.Government in its present form ig 
& product of slow and gradual evolution ex- 
tending over a century from about 1850. Upto 
that date Local Self-Government in urban 
areas was practically non. existent in the Bom- 
bay Presidency, The Act of 1850 set the ball 
rolling and a beginning towards the establish- 
ment of Self.Government was made. 


2, For discharging the functions with which 
municipalities are entrusted they have a 
variety of financial resources such as taxes on 
property like buildings and land, taxss on 
trade, fees on licences, renis of lands and 
houses, fees from educational and medical 
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institutions, and income from commercial 
undertakings and Government grants. Munici. 
palities are subject to control by the State 
Logislature, the State Judiciary and the State 
executive, the statutes by which they are 
constituted, their organisation and functions. 
They are not competent to exceed the powers 
conferred upon them. For individuals and 
associations aggrieved by the actions of muni- 
cipalities and their servants, the Courts pro- 
vide a number of remedies like declaration, 
damages, injunction, writs of certiorari and 
mandamus. 

3. The governing authority whose consti- 
tution and internal organisation is specified in 
the Municipal Act is primarily a deliberative 
body. It lays down the policies or the prio. 
rities in respect of the items on which its 
revenues are to be spent, imposes taxes, passes 

bye.laws and sanctions the budget. The powers 
` of the governing deliberative body and those 
of the executive are laid down by the Munici- 
pal Act. 

4%. The first 30 sections of the Gujarat 
Municipalities Act deal with the election of 
councillors, election offences, and requisition. 
ing of premises for the purpose of holding 
elections. ‘The functions of President or Vice- 
President, Chief Officer and other officers, 
committees and joint transactions with other 
bodies are considered. Several sections are 
concerned with contracts, compulsory acqui- 
sition of land, liabilities of councillors, officers 
and servants, validity of proceedings, municipal 
accounts, and special trusts. They sover also 
the imposition of taxes, assessment of and lia. 
bility to taxes on buildings and laad, power 
to levy fees, octroy and tolls, and powers of 
State Government in respect of munipal taxes. 
Next come the municipality's power in respect 
of streets, powers to regulate buildings and drai- 
nage, water supply and external structures, 
and powers for the promotion of public health, 
safety and conveniences and for the prevention 
of nuisances. The regulation of markets, sale 
of foods, regulation of dairies and cattle sheds, 
prevention of dangerous diseases, regulation 
of pilgrims’ Jodging houses, powers in case of 
fire, and service of notices, summons ete, 
There are seven schedules and ten appendices, 
and recent case Jaw has been included. 


5. The author has intimate knowledge of 
Local Self: Government institutions in Gujarat 
resulting from his long association with the 
Nadiad Municipality and with the All India 
Institute of Local Self.Government. Tke in- 
elusion of notifications issued from time to 
time and comparative statement showing the 
corresponding provisions of the Bombay Dis. 
trict Municipal Act 1901 and the Bombay 
Municipal Boroughs Act 1925, which are re. 
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pealed by the Gujarat Act of 1963, and a 
historical note on the growth ot Self Govern. 
ment in Gujarat and Maharashtra have gone 
to ingrease the usefulness of the volume, 
especially to the legal prefessien and the Local 
Self-Government institutions. gä 
B.8.8. 


PROBATION OF OFFENDERS IN 
INDIA. By R. A. Kulkarni, B.A. 
(Hons.} LL.B, Joint Civil Judge, Maha- 
rashtra State. Foreword by S. P. 
Kotval, Chief Justice. Bombay High 
Court. Sangli Law Publication, 1117/8 
Khavate Building, Maruti Road, Sangli. 
1971. Pp. xxx, 536 and 379. Price 
Rs, 40. 


This well.arranged commentary on the 
Probation of Offenders Act 1958 opens with a 
brief sketch of the historical background 
tracing the evolution of the probation system 
in India, and discusses the provisions of the 
Central Act in comparison with the provi- 
sions of analogous Acts elsewhere in the 
country. The Probation of Offenders Aci 
1958 substitutes, subject to sertain condi- 
tions, four different modes of dealing with 
youthful and other offenders in lieu of 
awarding punishment under the normal penal 
law. These modes consist of release after 
admonition; releases on entering “bond on 
probation of good conduct with ox > without 
supervision, and on payment by the offender 
of compensation and costs.to the victim if so 
ordered, the court being empowered to vary 
the conditione of the bond and to senience 
and impose a fine ifhe fails to observe the 
conditions ef the bond; persons under 21 are 
not to be sentenced to imprisonment unless 
the court cally for a report from the proba- 
tion officer or records reazons to the contrary 
in writing; and the pereon released on proba- 
tion does not suffer a disqualification attached 
40 a conviction under any other law. 


8, The commentary often makes suggestions 
to law courts and probation officers as regards 
the form and substance of probation orders, 
and these suggestions and views have several 
times been endorsed by court rulings. The 
law has been expounded with the help of the 
latest decisions of the various High Courts 
and the Supreme Court. When necessary the 
author hag freely made use of Englieh and 
American judicial precedents as æ guidance 
to lawyers and law courts, the Indien case 
law being brought down to Osicber 1971. 
Illustrations from case law, with the facts 
fully stated, have :been freely interspersed so 
that lawyersand law courts may not always 
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be obliged to go through the full-length re- 
ports contained in the Law Reports. 

&.°The second part of the book consists of 
Appendices on the Report of the Joint Com- 
mittee; svalogous law in Jammu and Kashmir 
and Hyderabad, topically arranged, text of 
French Decree previously obtaining in Pondi. 
cherry; relevant provisions from Children 
Acts; Reformatory Schools Act, and Sup- 
pression of Immoral Traffic Act; old statutory 
references; list of I, P. O, offences eligible or 
not eligible for admonition or probation; and 
Rules and Forma under State Acte and the 
Oentral Act topically arranged. There is a 
well. planned synopsis of notes at the beginn- 
ing of the commentry on each section as well 
as en exhaustive subject index and table of 
_ Gages. 

4%. While the Probation of Offenders Act 
1958 is all right as far as it goes, it does not 
go far enough. It has not kept pace with the 
understanding and treatment of crime which 
western countries have lately witnessed 
through the spplication of psychiatry in the 
field of juvenile crime, which ig largely the 
result of psychological ‘and psychopathic 
factors induced by hunger, poverty, want or 
sociological surroundings. Mr. Kotval ob- 
serves that in India juvenile crime is treated 
as if its origin and basis are the same as 
adult.crime, the difference in dealing with 
the criminal appearing after conviction. There 
is 10 scope for future prevention, a vitel part 
of the treatment of juvenile offenders, and 
the Act does not at all consider the applica- 
tion of modern methods of psychological 
analysis of the mind and iis motivations and 
psychiatric treatment. On the other hand 
it is becoming imperative that psychiatrists 
should know more about the law and its ap. 
plications through e Court and the legal pro- 
fession should get increasingly acquainted 
with the fundamentals of psychiatry and 
psychotherapy. 

5. There is no doubt that the present 
publication will be of great assistance to ori- 
minal courts, lawyers, probation officers and 
students and others interested in tho ge. 

R.S.S. 


LAW OF PARTNERSHIP -CASES 
AND MATERIALS. By G. M. Sen, 
Faculty of Law, University of Delhi, 
Metropolitan Book Co. (P) Ltd., 
Delhi 6. 1972. Pp. xvi & 241. Price 
Paperback, Rs. 16.50; Deluxe, Rs. 24. 


The law of Partnership is primarily con- 
cerned partly with the rights and duties of 
patiners between themselves and partly with 
the legal relations between partners and third 
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persons which flow from or are incidental to a 
partnership. In India the law relating to 
partnership was codified in Ohapter XI of the 
Indian Contract Act, 1872 which was based 
on the Rules included in the Report of the 
Indian Law Commission 1866; these Rules 
were based on English precedents. The ques- 
tion of enacting a separate and more elaborate 
code replacing Obapter XI of the Indian Con. 
tract Act was not taken up until much later. 
The main principles and important details of 
the Indian Partnership Act, 1932 are the same 
a3 those of its English counterpart of 1890. 
Whatever deviations there are in principle are 
on minor points and have been introduced in 
order to adapt the law to Indian conditione, 
or to supplement it in places where it is 
incomplete oz is supported by thé views of 
acknowledged authorities. The Report of the 
Law Commisiion of India (1957) on the 
Partnership Act, 1932 suggests important 
modifications regarding the contract determin. 
ing the sights and duties of Partners and 
regarding the registration of firms, and it isa 
moot point how fer the adminisirative and 
other difficulties in the way could be got over. 
Even the Law Commission, however, hes not 
found it necessary to alter any of the funda. 
mental concepts of the law or add anything 
more to it. 


2. The present book in the early pages 
describes the contract of partnership, illegal 
partmerships, minors vis.a.vis partnerships 
the nature of the rights and liabilities generally 
and as to the property of the firm, the implied 
authority of a partner and the liability of a 
firm for the ‘wrongs’ of a partner. The change 
of membership of the firm and consequences 
of such changes, dissolution otherwise than by 
judicial process and by judicial process, pro. 
cedure for registration of e firm, and conse. 
quences of non-regisiration are then con- 
sidered. Registered societies, Oo.operative 
societies and model questions and answers, 
are dealg with in the Appendix, which also 
ees the text of the Indian Partnership 

t. 


3. A reliable text book should contain pro. 
perly edited cases well arranged, together with 
sufficient other material interspersed, just as 
the case method of imparting legal education 
has-also to be supplemented at times by simple 
courses of lectures. The present book has been 
designed with the sbove considerations in 
mind so as ta provide a suitable guide book 
both for the instructor and the student in the 
law of Partnership. The procedure edopted is 
to present the cases themselves first without 
explanatory notes and aids at the beginning of 
every chapter in order that the student may 
read and study tho materials and deduce the 
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principles and rules, all by himself. Explana. 
tory notes, questions fo stimulate thought on 
further ramifications of the rules and prin- 
ciples already deduced, and suggestions for 
further reading are then given at the end of 
the chapter. Further edditional information 
is also given so as to make the entire study 
comprehensive. The reported cases are suit. 
ably edited and adapied where necassary. 

%. Carrying as it dces a table of cases and 
index, the volume should prove highly useful 
for teaching and studying the subject in a 
systematic way. R.S.S. 


ESTATE DUTY LAW AND CASES. 
By Mangal Chandra Jain Kagzi, Facul- 
ty of Law, University of Delhi. Metro- 
politan Book Co., Private Ltd., Faiz 
Bazar, Delhi 6. Revised 1972 Edition 
Pp. ix & 438, Price, De Luxe Edition, 
Rs. 30]- Students’ Edition, Rs, 22.50. 
The Estate Duty Act 1953, which is the 

subjact matter of the present volume, was 

enacted with the object of giving effect to the 

Directive Principles of State Policy as enshrin- 

‘ed in the Indian Constitution. They require 

the State to lessen the economic inequalities, 

to seo thatthe rich do not become richer by un- 

‘ehecked concentration of wealth in a few hands, 

and.to rectify unequal distribution of wealth 

while assisting the State in financing its de. 
velopment schemes. The Act imposes a tax in 
respect of the estato of a deceased person, and 
the estate includes all property that passes or is 
deemed to pass in terms of the provisions of this 

Act. Immediately on the death of a person estate 

duty becomes payble in respect of his proper. 

‘$y which passes on hig death. The liability 
gomes into being even before it passes and 
what brings it into existence is the death of 
the person to whom the property belongs. 
‘The estate duty is a capital levy taxing capi- 
tal wealth which accumulates after payment 
of the other taxes aud meeting expenditure. 
While the law provides for the exemption of 
sertain proparties, it also provides for aggre. 
gation of proparty forrate purposes, with the 
result that the rate ig enhanced. It provides 
foz bringing within ita purview the properties 
sransferred to controlled companies. 


& When the book was originally published 
in 1962 there was hardly any case Jaw and 
reliance had fo ba placed on English decisions 
—fee ESTATE DUTY CHANGES 1969 : 
Butterworths (In India: Estern Law House 
Private Ltd., Caloutta), without due care 
being paid to the differences in our laws, 
property transfers, trust and succession. This 
gecond edition, however, makes up for it in 
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some measure, because it gives proper: re. 
ferences to the decisions of the Supreme Court 
and the several High Courts in Indis. It also 
presents select cases in a separate part, making 
a case book on Estate Duty. The first part of 
the book on Estate Duty in India deals with 
tax base-property passing on death, property 
deemed not to pass, exemptions and exceptions, 
aggregation and valuation, account and assess. 
ment, payment and recovery, accountable per. 
sons, estate duty authorities and appellate 
tribunal, jurisdiction of the Supreme Court and 
the High Courts and proceeds of Estate Duty. 
The case book, which is Part 2, covers proper- 
ty end interest in property, property passing 
on death and tax proceedings. The text of the 
Estate Duty Act 1958 is given inan appendix, 
while there is also a general table of gaseg 
and s general index. 

8. This is a balanced treatment of the sub- 
ject in simple and easily understandable 
language against the background of numerous 
amendments and rapidly growing case law. 
A useful book in the Departmept of Direct 
Taxes and the lawyer's chambera, it should 
be of great value also to students of law and 
those preparing for departmental examina. 
tions. Those in charge of estate duty cases in 
the law Courts should find the volume highly 
helpful. 

4. The Indian Estate Duty legislation ia 
based on the English law on the subject, and 
the general principles and fundamental con- 
cepts, and even the language of the Hstate 
Duty Act, have been borrowed from the Bng- 
lish statute. A knowledge of the English enact- 
ment and case law is therefore of great prad- 
tical importance, The provisions of the Indian 
Act however, must ba understood in the con- 
taxt of their peculiar background and setting, 
due regard being paid to the personal laws 
and the statutory property and trust laws 
which are very different from English laws, 
socio-economic conditions, customs and reli- 
gious practices obtaining in India. mae 


THE ENGLISH LEGAL SYSTEM: By. 
R. J. Walker, Lt. B. (Lond.) and M. G. 
Walker, M. A., Lt. B. (Cantab) Butter- 
worths, London (in India; Eastern 
Law House Private Ltd., Calcutta} 3rd- 
Edition. 1972. pp. xxxiii & 577, Price. 
£3. 60. 


Extensive changes in the areas of law and 
procedure covered by the work before us have 
necessitated the production of this edition. Of 
these changes the most important have been 
the abolition of assizes end quarter sessions 
and the creation of Orown Oourt by the 
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Courts Act 1971, the creation of ihe Family 
Division of the High Court by the Adminis. 
tration of justice Act 1969 and of the National 

, Industrial Relations Court by the Industrial 
Relations Act 1971, the new rules of the 
Supreme Court dealing with discovering, 
inspection, end related procedures, and interim 
payment of damages, attachment of earnings 
and the new County Court Rules. There has 
also been extensive re-writing to take account 
of other statutes and rules and about 70 new 
Gages. 


2. The historical, legal and literacy sources 
of English law and the Divisions of English 
law, the administration of justice, civil | proce. 
dure, criminal procedure and the law of evi. 
dence, are the titles of the different parts 
which comprise the present volume. The 
origins and Courts of the common law as well 
as the civil and criminal procedura in them 
are described, after which the origins and 
Courts of equity and-relationship with comnon 
law is discussed. Other historical sources and 
administrative reforms of the 19th Century 
are considered as well a3 the divisions of 


Buglish Law, viz., criminal law, law of torts, - 


law of contract, and law of proparty. A second 
part is concerned with tho functions of legisla. 
tion and the interpretation and construction 
of statutes, law reports and precedents, and 
text books. The book deals with the royal 
prerogative, the Courts, the judiciary, juries, 
the legal profession and legal aid. 

3. The rules of the Supreme Court, issue 
and service of the writ, proceedings after 
appearance, pleadings, procedure from the 
clore of pleadings to the trial, originating sum. 
mons procedure, costs and the enforcement of 
judgments, procedure in County Courts and 
civil appeals are tackled. Another part focuses 
attention on preliminary considerations in 
criminal procedure, trial of an indictable 
offence, appeal following conviction on indict- 
ment, summary procedure and appeal after 
summary trial. Finally there is an outline of 
the law of evidence under the heads; what is 
evidence ?; relevance and admissibility, the 
onus of proof, ths means of proof and the 
means of proof which are generally inadmis- 
sible. 

A, All English Courts derive their jurisdic- 
tion directly or indirectly from the Crown, 
the jurisdiction of judges being, in theory, 
an extension of the royal prerogative. 
There are @ large number of Courts of 
_ varying degrees of standing and jurisdiction. 
The two fundamental divisions of English Courts 
are Courts of record and Courts nob of record, 
and superior and inferior Courts. Classifying 
Courts according to their functions we have 
Courts of Civil and Courts of criminal jurisdic. 
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tion, but most English Courts try both civi 
end criminal cases. There are also Courts of 
original and Courts of appellate jurisdiction, 
but even. this division is not of general appli- 
cation. 

5. Professors Brian Abel-Smith and Robert 
Stevens in their outline of the English lega} 
system (IN SEARCH OF JUSTICH: Penguin 
Press, London) have drawn particular atten. 
tion to the points where that system fails to 
serve the public interest, suggesting, in the 
process, how in the’ future it might be made 
more responsible to changing needs. They 
have evaluated all aspects of the legal profes- 
sion against the needs of modern society and 
proved that a whole.sale reconstruction of the 
system is called for. Time must show how far 
the latest reforms in English judicial proceduro- 
and organisation have succeeded in rectifying 
matters. 

6. An Index, table of cases, and table of 
statutes are useful adjuncts io the present 
volume, which states the law as at ist April 
1972. R. 8. 8. 


urmanam ee 


THE ORISSA TENANCY ACT. By 
Raghunath Das, Advocate, Cuttack, 
1972. Available at Cuttack Law Times, 
Cuttack. Pp. xxiv & 199. Price, Rs. 16, 


When Orissa was separated from Bengal it 
became difficult to ascertain the particular 
provisions of law applicable to a large number 
of rights and interests and if became neces. 
sary to frame & self contained code of provi. 
sions adapted to the local conditions. With this 
object, the Orissa Tenancy Act (IE of 1918 
B & O) was passed and it repealed the earlier 
enactments. The Act aimed at consolidating, 
simplifying and re-arranging the greater part. 
of the statute law relating to landlord and 
tenant and at restoring to holders of gub- 
proprietary interests the position which they 
had held for nearly @ century. It secures the 
ryots in the enjoyment of their existing rights, 
statutory and customary, and makes a definite 
extension of the area held as private lands by 
proprietors and sub.proprietors, It improves 
the procedure for the recovery of rents due, 
and removes defects, ambiguities, and anom- 
alies and prevents encroachment on lands 
over which commercial rights exist. 

2. The provisions of the Act have under- 
gone several modifications. The Orissa Act 
VIII of 1938 abolished the registration fes 
charged by the landlord, and bettered the 
rights of occupancy ryots. Orissa Act X of 1946 
conferred occupancy rights on all tenants in 
respect of their homesteads and Act XVIII of 
1950 enabled service tenure holders to deter. 
mine their liability to render service and ac. 
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quire occupancy rights. The Orissa Estates 
Abolition Act of 1952, the Orissa Tenants’ 
Protection Act 1947 and the Orissa Tenents’ 
Relief Act, 1955, the Orissa Survey and Settle- 
ment Act, 1958, and the Orissa Land Reform 
Act, 1960 are some of the other amendments 
which have changed the face of the Jaw. 


8. There are over 250 sections classified 
under nineteen heads in the Orissa Tenancy 
Act. The classes of tenants, tenure holders, 
ryots holding at fixed rates, occupancy ryots 
are described. General provisions as to rent, 
miscellaneous provisions regarding landlords 
and tenants, distraint, judicial procedure, 
summary procedure for the recovery of rents 
and gale for arrears under decree, contract 
and custom, and limitation, are considered. 
The book also includes the Rules under the 
Orissa Tenancy Act, 1913 and contains model 
questions, a table of cases, and subject index. 


æ. More than ten years elapsed after Orissa 
got her tenancy Act of 1913 before an anno- 
tated edition thereof was published in 1924. 
The present publication appears after nearly 
fifty yeara. This commentary on the Act 
should help lawyers and legislatures and 
others who deal with land Jaws to have a 
clearer perspective of the changes. The Orissa 
Tenancy Act, 1913 was the first attempt at 
consolidating the lend laws of Orissa that were 
fill then in a nebulous form, based more or 
less on custom and usage. It is a landmark 
from which we can measure the steps taken 
in our advance towards social justice. Since its 
enactment a good many changes have been 
effectad by legislation from time to time 
making some of the provisions out-dated. 

R. 8. 8. 


FIRST REPORT OF THE STUDY 
GROUP REVIEWING LEGISLA- 
TION AFFECTING BANKING: 
BANKING LEGISLATION. Banking 
Commission, Government of India, 
1971. Manager of Publications, Delhi. 
Pp. xxiv & 325. Price, Rs. 12.50. 


The Banking Oommission was set up by 
the Government of India in February 1969 to 
review the working of the banking system as 
a whole and that of the non-banking financial 
intermediaries including indigenous bankers. 
It was also specifically asked to review the 
existing legislative enactments relating to 
commercial and co-operative banking. It set 
up a Study Group to make, inter alia, a study 
of the various enactments by the Centre and 
the States which have an impact on the banking 
system and to examine the epecial legislation 
relating to banks and co-operative credit 
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institutions. The Study Group issued a ques- 
tionnaire which highlights the problems arising 
for consideration with reference to the seversl 
branches of the laws affecting Banking, has 
given a3 background the prevailing position 
in davelopsd countries, and refera to the 
alternatives that could be considered to 
remedy the situation. 


2. The First Report of the Study Group 
deals with banking definition, clagsification of: 
banking institutions, banking regulation, 
national banks, banks and secrecy, repayment 
of deposits and release of assets by banks, 
credit information, and other laws affecting 
banking. They have indicated their prima facia: 
views on the laws relating to negotiable in- 
struments, other negotiable documents and 
loans and advances, and have referred to the 
importance of the review of such laws from 
the point of view of banking development. 
The Study Group, which was specifically asked 
to study the provisions of the State Bank of- 
India Act, 1955, the State Bank of India. 
(Subsidiary Banks) Act, 1959, and the Bank.. 
ing Companies (Acquisition and Transfer of 
Undertakings) Act, 1970 has bestowed con. 
siderable attention on them and made suitable 
recommendations, 


3. The Study Group considers that it ia 
necessary in tho public interest that there. 
should be some similarity in the treatment 
meted oui to all cash lenders. There is the- 
need for co-ordination of the regulation relat. 
ing to lending by money-lenders on the one 
hand aad the banks and finansial institutions. 
on the other. For this purpose there should 
be a review of the money lending legislation 
of-the States. A model legislation may be 
framed for the consideraiion of the States 
regarding the regulation of the business of 
lending against hundies which would only be 
a form of money.lending. The laws relating 
to and affecting banking of the Union and the- 
States, should be rational, devoid of complica. 
tions and complexities, and be conducive to 
the spread and -effective funationing of the. 
banking system. This could be achisved only 
by a constant review cf such laws. For the 
purpose of such review. there should be a. 
special body constituted by the Central 
Government and presided over by a jurist. 


& The Study Group has initiated a review 
of the laws relating to, and affecting banking. 
and ag part of the process of review, if hag 
taken note of the probleme arising for con. 
sideration. The terms of reference of the 
Banking Commission and the Quoesticnnaire 
(Paris 1-21) have been included in the Ap. 
pendix of the Report, which also contains a. 
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table of cases and index. There is also a 
‘detailed table of contents giving paragraph 
‘headings and numbers. RB.S.8. 


a — 


REVENUE LAW. By Barry Pinson, 
LL.B., Fellow of the Institute of Taxa- 
tion. Sweet & Maxwelli, London (In 
India: N. M. Tripathi Private Ltd,, Bom- 
bay 2). Fifth Edition, 1971. Pp. Ixvi 
& 641, Price, £3.30 Net. 


The latest edition incorporates the changes 
‘in Revenue Law made by the Finance Act 
1971. The tax on short term gains has now 
been abolished as well as the betterment levy. 
“The charge to capital gains tax cn death has 
‘been removed in regard to deaths occurring 
after 30th March 1971. The system of capital 
allowances for expenditure on Machinery and 
plant has been restructured, and there have 
been important amendments to the shortfall 
provisions. The Finance Act also contains 
provisions to enable husband and wife to have 
their earnings taxed separately and for the 
dis-aggregation of the income of a child with 
‘that of its parents. A number of stamp duties, 
such a3 mortgage duty, have been abolished 
with effect from ist August 1971. 

2. The Finance Act 1971 provides for the 
introduction of a new method of charging 
income.tax from 1973.74 and the author has 
4nmfroduced a new chapter summarising the 
legislation. He has also summarised the Gov- 
-ernment’s proposals for reform of the Corpora. 
dion Tax. In addition to the up-dating of the 
text to take account of the lates} judicial 
decisions and other matters, the law being 
stated as at 5th August 1971, the author has 
taken the opportunity to re-write sections of 
the text which needed some clarification. 

3. The present publication isin four parts. 
Part I deals with taxes on income and capital 
‘gains. There are four divisions dealing, res- 
pectively, with the taxation of the income of 
non.Gorporate bodies, the taxation of com- 
panies, the taxation of capital gaine, and 
‘administration and assessment, Part IL deals 
with estate duty, Part II with stamp duty, 

- and Part IV offers the reader a glimpse of the 
‘kind of problems which are common in connec. 
tion with gifts, arrangements, settlements on 
divorce and separation, wills, and pension 
schemes, The firat three parts of the kook 
‘have been devoted to » statement of the funda. 
mental principles of income and capital gains 
‘taxation, estate duty, and stamp duties. In the 
last part some aspects of these subjects are 
-considered in relation to problems af tax and 
estate planning (ie), the’arranging of a per. 
-son's affairs with a view to minimising the 
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burden of taxation in various forms, The 
rates of estate duty, general exemptions and 
reliefs, gifts, settled property, partnership 
interests, joint property, life policies, con. 
trolled companies, valuation and payments; 
and incidence of estate duty, are considered. 
Part III is concerned with conveyance or 
transfer duty, voluntary dispositions and settle- 
ments, lease duty, share and loan capital. com. 
panies and miscellaneous commercial bodies. 
The volume has è table of cases, a table of 
statutes, and index. 

% The intention is that the present boek 
should act as an introduction to the study of 
Revenue Law for the reader who already has 
gome knowledge of basic legal principles. The 
main object has been to state the principles of 
revenue law in an intelligible form. No 
attempt is made to be exhaustive but the 
reader is referred to standard worka where 
necessary. There are of course several books 
on each of the subjects of income and capital 
gains taxation, estate duty, stamp duty and 
tax planning published by Sweet & Maxwell 
and reviewed in these pages. Law of Income. 
tax, Surtax and Capital Gains Tax (Nutshell 
series); Elements of the Law of Income and 
Capital Gains Taxation, by O. N. Beattie; 
Estate Duty in England and Wales, by 
Douglas Lawton: Estate Duty on Settled 
Property, by John Mowbray; Potter and 
Monroe’s Tax Planning; Life Assurance and 
Tax Planning, by Harris and Heugon. But it 
ia believed that this remains the only text- 
book treating the whole of revenue law in a 
single volume. 

5. Lhe book can be used gs a text book for 
examinations and should also be of value to 
the practisisg lawyer and accountant, who, 
not an expert in this field, is faced with 
practical problems. R.S.8. 


PRINCIPLES OF LABOUR LAW. By 
Roger Rideout, LL.B., Ph. D., Reader 
in English Law, University College, 
London. Sweet & Maxwell, London 
(In India: N. M. Tripathi Private Ltd. 
Bombay). 1972. Pp. xxxii & 422. 
Price, £5.25 Net. 


This isa general text book which will 
enable the student, setting out to study 
labour law, to see the different aspects of it 
in the context of one another. The author 
has sought to include all the aspects which 
commonly form the general siudy, whether 
or not they are popularly deemed to be part 
of labour law. As no judicial comments are 
yət available on any part of the vast implica. 
tions of the Industrial Relations Act 1971, 
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he has thought it proper to include relatively 
substantial comment upon the common law 
relating to wrongful dismissal and to the 
sconomic torts, Much of this material, it is 
hoped, will have a significant influence on 
the development of the application of this 
Ast. 

2. Tha book consists of four Parts. Part I. 
on the Contract of Employment, deals with 
the forms of engagement of labour, collective 
sources of the terms of employment, the legal 
effect of collective agreements, terms implied 
by the common law, termination of the con. 
tract of employment, remedies fer dismissal 
and calculation of damages, discrimination in 
employment, statutory control of wages and 
hours of work, and redundancy. Generally, 
and for all purposes within the ecope of this 
book, labour is supplied under some form of 
Gontract. General rules of the law relating 
to the formation of a contract are varied 
considerably to suit the realities of the situa. 
tion, So farasa remedy for the breach of a 
eontraes of smployment is concerned, the 
subject involves consideration of the method 
of calculating damages, and some of the mora 
significant aapects of it are covered, parti. 
eularly in the light of the ability of indus. 
trial tribunals to take all factors into ac- 
count, 


3. Part II, on employer's liability, des- 
sribes the forms of liability, duty of care, 
negligence, the nature of vicarious liability, 
methods ef enforcement of industrial safety 
legislation and the safety provisions, while 
Part III sovers sickness and unemployment 
benefits, industrial injuries, prescribed dis. 
#ases, and claims and adjudication. The final 
Part, on industrial organisations, examines 
the topies of the rules of a trade union, 
registration, winding-up, the rights of œ 
member, strikes intimidation and conspiracy, 
and unfair industrial practices, whether by 
the workers or the employers. 


4 The Industrial Relations Act 1971 intro. 
duces into British collective bargaining the 
‘concept of the statutory sole bargaining agent, 
who ean be any single organisation of wor- 
kers or a joint negotiating panel having ex- 
elusive bargaining right fora unit of wor- 
kers. But the Commission for Industrial 
Relations, which has the task of deciding 
whether the unit isan sppropriate one, has 
been given little statutory guidance. An 


-application fora sole bargaining agency can 


be made by one or more registered trade 
unions, or the employer may take the initia- 
tive, or a joint application may be made by 
‘both employer and union. The Royal Cəm- 
mission on Trada Unions, 1965-1968, recom. 
mended the establishment of the Commission 
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of Industrial Relations to enquire into the 
proper functioning of the collective bargain- 
ing maghinery and the commission is there. 
fore regarded as the prime instrument in 
guiding the reconstruction of the bargaining 
procedure to make it relevant fo modern 
conditions, and in this process the Royal 
Commission on Trade Unions suggested oer. 
tain guiding principles. The Industrial Rela. 
tions Act 1971 applies the term. ‘Trade 
Union” only toa registered organisation of 
workers or a ‘Federation of Workers’ or. 
ganisations. Although the common law in 
England emphasises the contract of employ. 
ment, the factual structure of industrial rela. 
tions is collective; and the Act of 1971 marks 
a substantial advance on the road to peace in 
Industry. 


5. The present publication includes an 
index, a table of cages, and table of statutes. 
It is offered primarily to the student to indi- 
Gate some firm ground of study, for it will 
take some time for the labcur law to sottle 
into new and defined lines. 

B.S.8. 


— — 


THE ENGLISH LEGAL SYSTEM (In 
a Nutshell). (By Charles Conway, M.A. 
(Cantab), LL.B. (Cantab). Sweet & Max- 
well Ltd.. 11 New Fetter Lane, Lon- 
don, 1972. (In India: N. M. Tripathi 
Private Ltd, Bombay). Pp. viii & 81. 
Price 60p Net. 

Intended to assist students whe are pre. 
paring to sit for examinations in the English 
legal system, the early chapters in this Nut 
shell deal with the organisation and functions 
of the Courts of law, Viz., the Appeal Courts, 
the High Court of Justice, Crown Courts, 
Magistrates’ Courts, County Courts, Coroner's 
Court, Courts Martial, and Restrictive Prac- 
tices Court, as well as with Tribunals, In. 
quiries and Arbitration. Juries, the Judiciary, 
the Legal Profession, Legal Aid and Advice, 
and some branches of English law like crimi. 
nal lew. tort, contract and the law of property, 
and the Codes of Civil and Criminal Procedure 
are considered. Finally we have the history of 
English law, the development of the courts of 
common law, the sources of English law, the ` 
law merchant and courts merchant, equity, 
and the reforms of the nineteenth century. 


2. The present edition has been revised to 
take into account the legislative enactments 
since the last edition in 1957 and the in. 
creasing emphasis tast ie now being placed on 
the working of the present-day evstem rather 
than its historical development. This change 
of emphasis is also reflected in the examina. 
tion questions at the end of the book. To 
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answer these questions fully the student will 
have to consult not only the modern text 
books on the subject but also keep abreast of 
changes in the English Legal System by con- 
sulting the numerous law journals. Among the 
text bocks recommended by the present author 
for reference are the English Legal System by 
R. J. Walker & M. G. Walker (1972. Butter. 
worths, London: Eastern Law House Private 
Ltd., Calcutta.) and A First Book of English 
Law, By O. Hood Phillips (6th Edition, 1970). 
Sweet & Maxwell, London: N. M. Tripathi 
Private Ltd., Bombay. Butterworths’ Publi- 
cation referred to above (3rd Edition, 1972) 
takes account of recent extensive changes in 
the areas of law and procedure, the most im- 
portant of them being the abolition of assizes 
and quarter sessions and the creation of ihe 
Crown Courts by the Courts Act, 1971, the 
creation of the Family Division of the High 
Court by the Administration of Justice Act, 
1969, and of the National Industrial Rele. 
tions Court by the Industrial Relations Act, 
1971. It also considers the new Rales of the 
Supreme Court dealing with discovery, inspec. 
tion, and related procedures, interim payment 
of damages, attachment of earnings, and the 
new County Court Rules. Sweet and Max- 
well’s book is an elementary introduction to 
the study of English law briefly surveying its 
characteristics and the principles on which 
justice is administered in England. (Seo also 
Radcliffe and Oross: the English Legal System. 
Butterworths. London, 5th Edition, 1971). 


8. The present author has had to omit & 
chapter on Evidence owing to shortage of 
space, but students could obtain guidance on 
the subject in the Nutshell on Evidence (By 
R. J. Clayton, B.A. B.C.L., Sweet & Maxwell, 
London), All the publications referred to 
above have been duly noticed already in these 
- columns. The present Nutshell, which carries 
an useful index, contains a succession list of 
English sovereigns since the Conquest and 
their regnal years. 


4 Tho Nutshell series of handbooks pro- 
vides a handy introduction and guide to the 
subject covered by it and is invaluable as a 
revision aid. Everything ig dealt with under 
neat headings divided up ints sections and 
sub.sections. R. 8. 8. 


ADVANCED LEVEL LAW (CONCISE 
COLLEGE TEXTS). By Barry Jones, 
B. A., Headmaster, Avonhurst School, 
Bristol. Sweet & Maxwell, London, 
1971. (In India : N. M. Tripathi Private 
Ltd, Bombay 2.). Pp. xvii & 157. 
Price, £1. 10 Net : 
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The book before us covers in a compact 
form the current syllabus of the Associated 
Hixemining Board Advanced Level G. C. B. 
Examinations in general principles of English 
Law. It sets cut clearly the basie principles 
which the student must know, together with a 
substantial number of ceses used in an illus. 
trative manner. 


2. The book is divided into two parts, the. 
firss dealing with the English legal syatem, 
the development of English law, the adminis. 
tration of justice, the law of persons, the law of 
tort and the law of property. The nature and 
purpose of law, the cources of English law. 
the development of the Common Law, and the 
development of delegated legislation are con- 
sidered. Then are described the Courts of eri- 
minal jurisdiction, appeals, the Courts of civil 
jurisdiction, the jury system, the sanctions of 
the law, the legal profession in England and 
administrative tribunals. The author is next 
concerned with the topic of natural persons, 
British aliens and citizenship. juristic porsons, 
and publie authorities. He covers the general. 
liability of tort, vicarious liability in tort, 
general defences in tort, negligenee, trespass, 
nuisance, defamation, and the Rule in Ry- 
lands v Fletcher. Thera is a diseuxion of real 
and personal property, legal estates, legal 
and equitable interests and ownership and 
possesgion. : 

8. The whole of Part II is devoted to the 
Law of Contract, dealing first with simple 
contracts, and Gontinving with contractual 
capacity vitiating factors, terms and privity 
of contract, and the discharge of contracts. 
Offer, acceptance, consideration and intention 
to create legal relations are described, and the 
contractual capscity of minors, insane and 
drunken persons, and corporations, dis. 
cussed. The author then considers mistake at 
common law, mistake in equity, misrepre. 
sentation, duress and undue influence, illega. 
lity, contravention of publie policy wagering 
and gaming, and necessity for writing a con. 
tract. The terms of a contract, exemption 
clauses privity of contract, discharge of a con- 
tract by performance, discharge by agreement, 
discharge by frustration and discharge by 
breach of contract, are discussed as well as 
remedies for breach. 


4. Although the book states the law as at 
ist May 1971 the text includes references to 
the provisions of the Courts Act 1971 and 
the Animals Act 1971; the former is to be 
brought into effect ona day to be appointed 
and the old law and the new law have there. 
fore ‘been noted together. The aim of the 
Concise College Texts Series is to cover in 
detail the current law and practice with help. 
fal explanation at manegeable length. The. 
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emphasis is on Clarifying and placing in proper 
context recent legislation and case law. The 
essentials of the subject are clearly explained 
and presented in a way which should enable the 
student to acquire a thorough understanding 
of the law and its practical background. 


5. The book is equipped with a table of 
cases, table of statutes, and index. 
R. 8. 8. 


a 


GALE ON EASEMENTS, By Spencer 

G. Maurice & Robert Wakefield. Sweet 

& Maxwell, Londen (N. M. Tripathi 

Private Ltd, Bombay 2.) 14 Edition. 

1972. Pp. xlix & 410, Price, Not stated. 

The rules relating to easements lay down 
the rights which ẹ man, sometimes has over 
-one piece of immovable property by reason of 
his ownership of another. In the one hundred 
and thirty-three years since the publication of 
the first edition, Mr. Gale’s book bas been 
edited by many hands and its contents have 
undergone much revision. Since the issue of 
the last edition thirteen years ago many im. 
portant cases on the law of easements have 
been before the Cousts and that hes meant 
much new matter and consequential revision. 
New statute law, particurarly the Rights of 
Lights Act 1959 and the Water Resources 
Acts 1963 and 1968 have received detailed 
treatment. The chapter on Nuisances and their 
Legalisation has been omitted and the lengthy 
passages from judgments have been pruned. 
In considering recent authorities, however, 
the author has usad the method of verbatim 
Citation where if seemed useful. 

4. It is noteworthy that Gale treats of 
various matters which are strictly outside the 
logical scope of a work on easements, like the 
natural rights incidental to the ownership of 
land at common law and the right to the 
uninterrupted flow of water in a natural gad 
defined channel; the law relating to party 
walis, banks, boundary trees and - buildings. 
He examines in the chapter on Equitable 
Rights to Easements, estoppel interests illus- 
trated by the recent cases of Ward v. Kirkland 

ond E. R., Ives Investment Ltd. v- High. More 
attention is paid to profits in this edition than 
in the last one, since ths rulea and principles 
of the acquisition, extinguishment and dis. 
turbance of Profits & prendre are generally 
applicable to them. Because compulsory re. 
gistration of land is spreading rapidly, a com. 
pletely new chapter on easements and regis. 
tered land has been included. 

8. The book opens with a dessription of the 
essential characteristic of an easement, exam- 

ples of easements, rights analogous to ease. 
ments incidents of easements, licences, extent 
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and mode of enjoyment, and classification of 
profits. It describes the creation of easements 
by statute, creation inter partes, creation by 
implication, and creation by general words, 
and deals with the establishment of easements 
by prescription, considering the length of 
time during which the enjoyment must be had, 
the persons against whom and by whom the 
enjoyment must be had to give a prescriptive, 
title qualities and character of the necessary 
enjoyment, and prescriptive right to cause 
nuisance. It discusses natural rights in water 
resources, prescriptive right, artificial water 
courses, purity and pollution, and acquisition 
of water rights. It examines the nature and 
rights of way acquired by user and extent of 
righta of way acquired by grant, naturel sup. 
port to land, support of buildings by land, 
and support of buildings by buildings. It 
analyses the extinguishment of easements by 
express release and inplied release, and re. 
medies for disturbance of easemenis by act of 


i) 

PHIPSON’S MANUAL OF THE 
OF EVIDENCE. By D. W. EIA: 
LL. B., Professor of Law, Univers a 
of Newcastle-Upon-Tyne. Sweet & 
Maxwell, London (in India: N. M. Tri- 
pathi Private Ltd,, Bombay 2). 10th 
Edition, 1972. Pp. xxxvi & 338. Price, 
£3,50 Net. 


The volume under review stajes and ex. ` 
plains the leading principles of the law of ovi; 
dence, In matters of legal procedure a party 
or person is usually” required to prove his 
statement. Rules lay down what may be used 
by way of proof, how such facts may be 
proved. and what weight is to be attached to 
the proof adduced. Where one party is enti- 
tled to prove his allegations, the other party 
is equally entitled to disprove or rebut them. 
Ths rules of evidence are concerned with 
these main topics. 


2. In any action or prosecution there‘may 
be disputes as to the law or as to the facts, or 
as to both. Matters of law, other than foreign 
law, do not come within the province of evi. 
dence. But the dispute as to the facts should 
be defined precisely. The method by which 
the issus as to the facts is formulated is a 
matter of pleading; the rules of evidence 
determine what is or is not admissible in evi. 
dence to prove the allegations of fact set forth 
in the pleadings and the means whereby such 
admissible evidence can properly be brought 
before the Court. With exceptions the rules 
of evidence sre fhe same in civil or criminal 
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proceedings. In civil actions hearsay evidence 
is generally allowed, but not in criminal pro- 
ceedings. There are rules, peculiar to criminal 
trials, as to confessions, complaints, and other 
statements es to the calling and cross.exa- 
mination of accused persons and their spouses. 

8. When there is an issue of fact to be 
determined the burden of proof rests upon the 
person who must fail on that issue unless he 
establishes the facts. Certain matters how- 
ever, like, matters of law, need not be proved 
by evidence. Evidence directly establishing or 
contradicting the facts in issue is admissible 
in order fo prove or rebut them and the law 
is also coneerned with laying down rules as to 
the facts which are relevant to the issue. An 
admissible fact ig proved by testimony of wit- 
nesses, the production of documents, and the 
inspection of things. There are cases where 
the law declares that certain evidence shall be 
conclusive, or at least sufficient. Hvidence 
which convinces is Gogent, and evidence which 
does not convince can have no weight what- 
ever, There are rules laying down when the 
evidence of a witness is to be corroborated by 
Other evidence for a variety of reasons. 


A. Matters which may be established other. 
wise than by evidence, facts which may be 
proved by evidences, relevant and irrelevant 
facts, hearsay, and statements admissible 
under Oivil Evidence Act 1968, are considered, 
and the author discusses admissions, confes- 
sions, statements by deceased persons, state- 
ments in public documents, burden of proof, 
corroboration, competence of witnesses, their 
examination, and documentary evidence, Subs- 
tantial changes in this edition are due to the 
Civil Evidence Act 1968, which has rendered 
large areas of the previous law of little practi. 
cal importance, The chapter on “Statements 
by Deceased Persons” haa been retained be. 
cause that Act applies only to civil cases and 
the superseded doctrines are in theory still 
applicable in criminal cases. The law has been 
stated as at the beginning of the Long Vaca- 
tion in 1971, but note has been taken of two 
important billa passing through Parliament in 
February 1972. Footnote references are made 
to Cockle’s Oases and Statutes on Evidence 
(11th Edition, 1970) (already reviewed in 
these pages) for the reader’s convenience. 

5. Apart from the table of cases, table of 
statutes, table of statutory instrnomenis, table 
of Rules of the Supreme Court, and index, we 
have the Criminal Evidences Act 1898, the 
Civil Evidence Act 1968, and the Judges’ 
Rules among the Appendices, 

BS.8, 
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TORT (CONCISE COLLEGE TEXTS). 
By C. D. Baker, M.A. B. C. L., Lecturer 
in Law, University of Leicester. Sweet 
& Maxwell, London (In India : N. M. 
Tripathi Private Ltd., Bombay 2) 1972. 
Pp. xxii & 295. Price, £2.50 Net, 


A tort consists in some act done by the 
defendant whereby: he has without just cause 
done some kind of harm to the plaintiff. The 
law of torts prevents men from hurting one 
another whether in respect of their property, 
persons, reputation, or anything else. To com- 


stitate a tort, there must be a wrongful act or - 


omission‘ i. e., breath of duty by a person, the 
wronful act or omission must result in legal 
damage to another; and the wrongful act or 
omission must be such as to give rise to a legal 
remedy in the form of an action for damages. 
The purpose of the present work is to stete 
the main rules of the law of tort in an easily 
comprehensible fashion and to provides useful 
introduction to the subject and act as æ 
companion volume with one of the larger 
works like, perhaps, General Principles of the 
Law of Torts by Philip S. James (3rd Edition, 
1969, Butterworths and Eastern Law House.. 
Calcutta) and Cracknell’s Law Studentg’ 
Companion No. 2. Torts (Butterworths). 

2. The Courtshave tended to place emphasis 
on the interest that is infringed and on whether 
this wss worthy of being protected against the 
defendant’s conduct. The present work has 
therefcre adopted a classification of torts 
besed upon the interest protected, beginning: 
with the tortious infringement of the most 
imoortant interests, those in personal security 
and property, and continuing with the protea- 
tion of interests in reputation, in economic 
security, in domestic relationships and in 
various miscellaneous matters such as the 
right to vote, Negligence being pre-eminently 
important in protecting interests in person 
and property, it is treated as a whole in the 


pages desling with torts to person or pre." 


perty. Defences to the intentional forts te 
person or property, breach of duty, caucation 
of damage, employer's liability to workmen, 
nuisance, liability for the escape of fire, liabi- 
lity for animals, breach of statutory duty, 
vicarious liability, and torts of atricé, liability, 
passing off deceit and injurious falsehood, 
malicious prosecution and doubtful torts, are 


N 


some of the headings under which the subject - 


is daalt with. 

8. A full account of the Animals Act 1971 
has been included, but the Industrial Rela- 
tions Act 1971 became law too late for it to be 
included in the text; however, an account of 
that part of it which is relevant for the pur- 
poge of economic torts has been written in the 


appendix. The appendix also contains an 
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account of several recent decisions (which were 
decided after the work had gone into proof) 
including the Privy Council decision in Mutual 
Life and Citizens’ Assurance Co, Ltd., v. 
Evatt and the House of Lords’ decision in 
Onssel & Co. Ltd. v. Broome and British Rail. 
ways Board v. Herrington. 

4, The book should be sufficient in itself to 
satisfy the needs of asiudent doing non-degree 
courses in law. The main concentration of the 
book is on the more interesting and important 
aspects of tort. The. substantive issues of 
tortious liability, particularly liability in 
negligence, are given asufficiently full account. 
Less emphasis is placed on matters like 
damages, extinction of tortious liability and 
parties in tort. The book carries a table of 
Gases, a table of statutes, and index, end the 
appendix ig devoted to recent A 

R. S. 8. 


‘GUIDE TO THE LEGAL PROFES. 
SION IN EAST AFRICA. By Tudor 
Jackson, LL.B: (Lond.), F. C.C. S., 
D.M. A. Senior Lecturer in Law, Kenya 
School of Law. Sweet and Maxwell, 
London, 1970 (in India: N. M. Tripathi 
Private Ltd., Bombay 2). Pp. xii & 88, 
Price, £1. 5sh. Net. 


This is No. 29 in the Law in Africa series. 
Its objeat is to present a factual account of 
the different methods of qualifying as a lawyer 
in Hast Africa. The author provides valuable 
practical advice on all aspects of a legal 
career in East Africa, beginning with the 
desision to study law. continuing through in. 
formation on entrance to and work at the 
centres for law study, the qualifications, and 
careers generally. Reference is made to rele. 
vant syllabuses, courses. and text.books, with 
particular attention being devoted to Hast 
African text.books and legal periodicals. In. 
formation is also given about the various 
training courses for non.professional magis- 
trates, and the form which the courses take. 

2. The book ig divided into four main Parts. 
Part I deals with the methods of qualifying as 
an advocate in Kenya, Tanzania, and Uganda, 
and Part II with the different courses for 
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training ley-magistrates in thoge territories, 
Part III considers text books, common law 
subjects; equity trusts, company law and. 
partnership; Jew of property; criminal law; 
practice, procedure and evidence; family law; 
constitutional law, administrative law, and 
the legal systems of Hast Africa; jurisprudence, 
international law. professional ethics and 
practice. The final Part considers some of the- 
careers open to the newly admitted adyccaie, 
or the graduate in law. It should bensfit the 
citizen, trained locally, who wishes to use his 
qualification to advantage. Mention is made. 
of the career open in the public service and in 
private practice, but many other fields, like 
commerce and industry, teaching and local 
Government, offer opportunities. 


8. The history, structure, and work of the 
main law centres, the Faculty of Law at 
University College, Dar-es-Salaam, the Kenya. 
School of Law, Nairobi, the Uganda Law 
Developments Ventre, and the Department of 
Law at University College, Nairobi are all 
explained in full, and details are given of the 
necessary addresses, fees and preliminary 
qualifications. 

4. The study of law locally in East Africa, 
and the facilities for studying it, have drawn 
the anxious eyes of many young men’ and 
women in that country keen on pursuing a 
legal career. Until now they have not been 
able to turn to any single book which told 
them of the different ways in which they 
sould do this. They have had to rely on advice 
from Career masters or on replies to enquiries 


‘from the institutions concerned with thig sort 


of education, so that the present publication 
may be said to fill a desideratum. On the 
whole the book should snewer effectively 
almost every question which could be put by 
a student on the subject of beginning a legal 
career in Hast Africa, on obtaining his quali. 
fications, and on the subsequent development 
of his career. Really a valuable publication 
which should prove to be an asset, not only to 
young men and women interested in careers, 
but also to schools, libraries and academia 
institutions in Hast Africa. 
5. The book has a useful index. 
R.8.8. 
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DIGEST OF REVENUE TENANCY 
TENURE ABOLITION LAWS: By 
H. B. Vaishnav, B.A., LL.B., Ex-Presi- 
dent, Gujarat Revenue Tribunal. Fore- 
word by P. N. Bhagwati, Chief Justicé, 
High Court of Gujarat. Gujarat Law 
Reporter Office, 57/2 Gandhi Road, 
‘Ahmedabad. 1st Edition, 1972. Pp. xix 
& 296. Price, Rs. 27.50. 


Land reform laws, including tenancy and 
inam laws, constitute an inportant branch of 
Jaw and a Digest which. deals with decisions 
in this branch of law should be even more 
` useful to the Bar and Bench than a general 
digest of degisions, There are more than 
twenty tenure abolition laws in Gujarat which 
present a confusing picture, as they are al- 
ways ina state of flux. The interpretation of 
these revenue laws became therefore difficult 
and complicated, and the present author, who 
is a retired President of the Gujarat Revenue 
Tribunal and a practising lawyer, has sol. 
flected, collated and classified these decisions 
‘en the revenue law by the Supreme Court, 
Gujarat High Court, and the Gujarat Revenue 
Tribunal, whether reported or unreported. 
Tho first two: volumes covered the period 1960. 
1968 and the present one deals with the 
period 1968.71. 

2. Like the previous two Salama: the pre- 
gent volume also lists the various laws on 
which decisions are digested, and aleo contains 
an additional useful feature, a Table of Oases. 


' 3. Land Reform Laws are ‘still evolving 
and are being amended and re-amended and 
therefore interpreted avd re-interpreted,’ so 
that the value and utility of a Digest such as 
the one we are considering must be clear. It 
should be useful not only to the members of 
the Bar practising in the Revenue Courts bub 
also to the litigant public. R.S.S. 


F ; 
SOME INSIGHTS INTO FUNDA- 
MENTAL RIGHTS. By P. K. Tripathi, 


University of Bombay. Fort Bombay 32. 


1972. Pp. xi & 313, 


In these Kashinath Trimbak Telang Endow. 
ment Lectures of tha Bombay University, 
Prof, P. K. Tripathi, Dean of the Faculty of 
Taw in the University of Delhi and now 

. member of the Law Commission, ‘deals with 
the nature and scope of the- fundamental 
sights under the Indian Constitution and 
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discusses the relevant decisions of the Supreme 
Oourt in an objective and thought. provoking 
manner. He dilates his view about Parlia. 
ment’s competence to amend fundamental 
rights by means of a constitutional amend- 
ment under Art. 368 and also covers the 
topics of the right to equality and the consti. 
tutional protection to property. 


2. The volume opens with a critique of the 
Golaknath case the majority judgments of 
which are subjected to fresh attack, emphasis 
being placed on the distinction between ‘law’ 
and ‘constitution’. As a result of the Supreme 
Court judgment in the Golaknath case, 
Parliament has felt justified in adopting the 
24th Constitution Amendment:Act, which does 
not confer any new powers on it but only 
clarifies the position about the scope and 
effect of Arts. 368 and 13 (2). By making 
suitable amendments Parliament has removed 
the ambiguity about the effect of these Articles 
and declared that the interpretation placed on 
them in Bankari Prasad’s case, reaffirmed by 
the majority decision in Sajjan Singh’s case, 
was the correct interpretation. On many 
‘major constitutional issues, which the Supreme’ 
Court and the High Courts have had to con. 
sider, two views are always possible and it 
would be futile to assert that any particular 
view on a specific question is the only right . 
view, but Professor Tripathi has taken serious 
exception to the majority view in that case, 


8. Dealing with equality, the lecturer points 
out that the Courts in the United States have 
long recognised the principle that a law is not 
violative of equal protection if it makes a 
Classification which is reasonable. This prin. 
Giple, recognised by Courts in India also, 
leaves the Courts free to examine the entire 
social and legal milieu in which a differential 
treatment is devised and to adjudge its rea- 
sonableness in that setting. But the Indian 
Courts have bound themselves down to the 
‘nexus’ test, which they seem to regard as 
being capable of universal application. The 
author questions the soundness of this attitude 
as well as its usefulness in a number of equal 
protection situations. He suggests that Arti. 
cle 29 (2) prohibits segregation and has been 
wrongly understood to condone discrimination 
on the basis of sex, and recommends a con. 
stitutional amendment investing Parliament 
with the power to legislate for the enforce. 
ment of the rights in Arts. 15 and 16, cor. 
responding to the power -of the American 
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Congress under the 14th amendment of the 
U. 8. Constitution. 

& The author criticises the view taken by 
the Supreme Courtin the Bank Nationalisa. 
tion case, that laws of requisition must satisfy 
the test of reasonableness under Art. 19 (5) 
and sounds a note of warning that this view 
_ would render Government powerless against 
foreign corporations having investments in 
India, and opines that confusion about the 
interpretation of property rights is the result 


of the failure to study carefully and apply the . 


American doctrines accurately. The Bank 
Nationalisation case involved the considers. 
tion of several important problems in consti. 
tutional law, like the’Ordinance making power 
of the President, the extent and purpose of 
Parliament's competence to acquire property, 
and the legal meaning of banking and the 
functions of bankers. 

5. The present book puts forward challeng. 
ing ideas, cogently argued, in a forthright 
manner. It should be found useful by judges, 
lawyers and others interested in the study of 
constitutional provisions and their role in the 
achievement of social equality and economia 
justico under the rule of law. The 24th, 25th 
and subsequent Constitution Amendment Acts 
have lately been mercilessly. attacked by 
Mr, N. A. Palkhivala and equally skilfully 
defended by Mr. H. M. Seervai in the Supreme 
Oourt, whose decision the country is awaiting 
with interest, 

6. Included in the book are an useful table 
of cases and index. R.S.S. 
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COMMENTARIES ON THE ANDHRA 
PRADESH CHIT FUNDS ACT 1971. 
By M. Balasubrahmanyam, B.A., B.L., 
Advocate, High Court of Andhra Pra- 
desh. New India Publications. 1-1- 
189/6 Viveknagar, Hyderabad 20. Pp. 
xv &85. Price. Rs. 3. 

More than a decade ago the Tami] Nadu 
Legislature passed the Tamil Nadu Chit Funds 
Act 1961 and Andhra Pradesh has’ now ‘fol. 
lowed suit. The present small book contains 
the text of the Act, the Rules, rates under 
sections, an additional commentary, case law 
supplement, various appendices, besides an 

. Informative index indispensable to the Bench, 
the Bar and everybody connected with and 
interested in the Chit Fund business in 

Andhra Pradesh. 

2. While the business of Chit Funds seems 
fo be growing and, consequently, the litiga- 
tion arising from it,s0 far no authoritative 
commentary on the ‘Chit Fund Act seems to 
have appeared. The present author has tried 
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to bring out in a consolidated manner the Act 
and the Rules made under it, and the book 


should easily serve the immediate needs of ` 


the Court, the Bar and the public concerned: 
with the subject, f 
3. The book carries an useful index. 
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FOREIGN EXCHANGE: By B.C, Mitra, 
B.A., LL.B., Senior Advocate, Supreme 
Court of India, Eastern Law House 
Private Ltd., 54, Ganesh Chunder Ave- 
nue, ` Calcutta. 1972, Pp. xix, 207 & 
A. 219. Price Rs. 40/-. 


On the outbreak of the Second World War 
in 1939 a system of exchange control was set 
up in India through a series of rules under the. 
Defence of India Act 1939. These Rules 
expired on 30ih September 1946 but were 
retained in foras for a period of six month 
by Ordinance. The Foreign .Exchange Regu- 
lation Act 1947 embodied the financial provi- 
sions of the Defence of India Rules relating 
to exchange control with necessary modifica- 
tions and amendments. It was drafted im 
such a manner that ‘the degree of restriction 
on foreign exchange transactions could be 
relaxed or increased by executive orders, 
either generally or for particular foreign cur. ` 
rencies, in accordance with the needs of trade 
and finance and international agreements.” 
In the work before us, the author elucidates 
the provisions of the 1947 Act, drawing ‘libe. 
rally on important judicial decisions and on 
the contents of the Exchange Control Mannak 
of the Reserve Bank of India, 6th Edition 


. (1961). The 1947 Act was originally enacted: 


as @ temporary measure but was placed per.. 
manently on the statute book by the Amend. 
ment Act XXXIX of 1957. Of course various. 
amendments were made prior -to 1957 and 
several amendments have since been made, 
and these amendments have algo been referred 
to and commented on in the book, - 


2, An introductory chapter inthe book 
describes the general principles in the inter. 
pretation of statutes, and the text of the’ 
Foreign Exchange Regulation Act is followed 
by a section-wise commentary. In the Appen- 
dix are included the English Foreign Ex. 
change Control Act 1947, the Imports and 
Exports Control Order 1947, the Importe 
(Control) Order 1955, the Exports (Con. 
trol) Order 1968, the Gold. (Control) Order 
1968 and its amendment Order of 1969,. 
the Defence of India Rules, the Foreign 
Exchange Regulation Rules, the Adjudication 
Proceedings and Appeal Rules, and Notifica.. 
tions issued by the Central Government and 
the Reserve Bank of India, Specimen R. B. J- 
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Forms and Returns, table of cases and index 
are other useful features of the book. 


8. There is no doubt that the book should 
be of considerable interest and use to those 
who have occasion to consult it. The law on 
the subject of foreign exchange control is con- 
tinually changing and is being supplemented 


from time tə time by various rules, notifica- . 


tions, and directives, so that lawyer and lay. 
man alike are likely to get lost in the maze, 
and an attempt has therefore been made to 
bring the book upto-date. Fresh matter which 
the author came across while the book was in 
the press has been included in the Addenda. 


B.8.8. 





THE WEST BENGAL EMPLOYEES’ 
PAYMENT ` OF COMPULSORY 
GRATUITY. ACT 1971: By Jaysankar 
Gupta, M.A., LL.B., Dip. S.S.A,, Advo- 
cate, 1st Edition 1972, Eastern Book 
Agency. 4 Wood Street, Calcutta 16, 
Pp. xi & 38., Price Rs. 7.50. 


The West Bengal Payment of Compulsory 
‘Gratuity Act 1971 is a piece of social welfare 
legislation, the object of which is fo provide 
for the payment of a retirement benefit to 
employees engaged in factories, plantations, 
shops and establishments. The Central Legisla. 
ture has also passed a Payment of Gratuity 
Act recently, which came into force from 
15.9.1972. ‘The benefit of statutory gratuity 
“will be available therefore to industrial and 
commercial employees throughout India. 


. 2. In writing the present commentary on 
the different sections of the Act—it has 13 seo- 
tions—the author did not have the advantage 
of judicial decisions on the controversial por. 
tions. He has therefore tried to make good 
the deficiency by incorporating principles 
desided by the Courts of law on various topics, 
although in a different context. 

8. Employers who have to implement the 
provisions of the Act should benefit greatly by 
the use of this publication, which carries an 
useful table of cases and index. R.8.8. 


THE WEST BENGAL PREMISES TE- 
NANCY ACT, 1956. By Badrinarayan 
Sur, M. Com, LL.B., Advocate, Cal- 
cutta High Court. Foreword by Mr. 
Sankar Prasad Mitra, M.A.. (Cantab,) 
‘Bar-at-law, Chief Justice, Bengal. Eas- 
tern Book Agency, 4, Wood Street, 
Calcutta 16. 1st Edition. 1972. Pp. xxiii 
& 223. Price, Rs. 15/-. 

The West Bengal “Premises Tenancy Act, 

1956 is a permanent measure for the regula. 
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tion of the Incidents of tenancy in Caloutta. 
and some other areas of West Bengal, It con- 
tains over 40 Sections with separate chapters 
on provisions regarding rent, suits and pro. 
ceedings for eviction, deposit of rent, appoint. > 
ment of the Controllér and other Officers, their 
powers and functions, appeals, revision, and 
review, and penalties. The Act provides for 
the fixation of fair rent and the circumstances 
in which such rent can be increased or revised, 
and protects tenants against eviction, and 
lays down the grounds in whick a landlord 
may recover possession of any premises. It 
specifies the conditions for entitling a tenant 
to the benefit of protection against eviction, 
and restricts sub.letting, tranefer or assign. 
ment except with the previous consent of the 
landlord. It obliges the tenant and the sub. 
tenant to notify the creation or termination 
of every sub-tenancy, It clarifies the position 
of sub.tenants who were inducted before the 
commencement of this Act without the consent ` 


` of the landlord, the deposit of rent, tho mak- 


ing of repairs and adoption of other measures 


‘to keep the premises wind amd water-tight, 


and the penalties for the resovery of rent 
paid in excess of fair rent. Important provi. 
sions of the Act are fast changing in faveur 
of the tenant owing to the rapid growth of a 
socialistic outlook, the most radical of them 


. being found in Ss. 13 and 17 of the Act. 


2. Among the new features in the present 
volume are the texts of the amemdments in. 
troduced up to-date, and aldo of the two mew 
Acts, viz. the West Bengal Apartment Owner. 
ship Act, 1972 and the West Bemgal Apart. 
ment (Régulation of Construction and Trass- 
fer) Act, 1972, and the utilisation of the 
latest decisions as reported in the CWN aad 
AIR as well as unreported decisions. - The 
exposition is simple, all relevant case laws 
are listed at the beginning of each section, 
and exhaustive references are made to Indian 
case law and Supreme Court decisions. Open. 
ing with a brief historical introduction on 
rent control legislation in England and 
Bengal, the book includes a useful table of 
cases and a comprehensive index. R88. - 





SALES TAX CIRCULARS (Trade), 
Compiled and Edited by G. C. Mookeriji. 
LL.B., Advocate, Eastern Book Agency, 
4, Wood Street, Calcutta 16. 1972. 
Pp. xii, 36, ix, & vi, Price, Rs. 8. 


- In West Bengal the Public Relations Officer, 
Directorate of Commercial Taxes, has issued 
Trade Circulars from time to time explaining 
the department's view of various changes in 
the West Bengal sales tax Jaws. They 
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do not override. the particular- Acts and 
- Rules in force, but are in the nature of execu- 
tive instructions, and in the booklet before 
us all the circulars published between 18th 
January 1961 and 8th February 1972 have 
been brought together, with useful head notes 
written by the author, 

2. The three Parts of the book deal, respec- 
tively, with the trade circulars, extracts from 
letters written to different Obambers of Oom- 
merce, and Notifications segarding Bureau of 
Investigation, the first pari opening with a 
chronological index of the circulars. An up.to. 
date publication, with subject index for parts 1 
and 2, it is proposed to issue regular supple. 
ments annually in the month of January. 


8. A statute has to be construed on its 
terms, and a Construction placed upon it by 
the executive of Government cannot bind a 
‘judicial or. quasi-judicial tribunal. This holds 
good particularly in the matter of a taxing 
“statute. The executive instructions or adminis- 
trative directions issued by the State regulat. 
ing the working of the Departments do not 
clothe any person with vested rights, when 
they are of non-statutory character. Violation 
of such instructions cannot form the subject 
matter of a proceeding in a civil court, or in & 
proceeding for the issue of a prerogative writ. 


‘Ruyraws 


Ł 


, 


Subordinates who cffend such instructions, it 


is held, lay themselyes open only $o any disci- 

plinary action that may be taken against them. 

%, The publication should be found quite 
useful by those for whom it ia ae P 
B.8.8. 





CASES AND MATERIALS ON EAST 
AFRICAN MERCANTILE LAW 
(Law in Africa Series No. 30) By R. W. 
Hodgin; Sweet & Maxwell London 
CN. M. Tripathi Private Ltd., Bom. 
bay 2). 1972. Pp. xxviii & 224. Price 
£ 4.0 net. . 

The present case book draws exclusively 
from local case material, statutes, and azticles 
written on Hast African Law. It ‘includes 
several unreported decisions of the High Courts 
-of the three Countries, Kenya, Uganda, and 
Tanganyika. ‘The largest section of the book 
Govers cases on the law of contract, as contract 
isthe basis of mercantile law. A brief outline 
of the Court system is included as well as an 
explanation of the importance of Hast African 
and English cases. There is, however, no 
uniformity in the length of the extracts or 
even in the length of the chapters, dus to the 
scarcity of matezial and the fact thet the 
judgments in the early days contained very 
few worthwile extracts. Tho author has also 
taken extracts from articles and notes in 
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English case books on specifically Mast African 
topics. On the whole, there is little or no 
difference between the judgments enunciated 
in the East African Courts and those of their 
English counterparts. 3 


2. The book contains a table of ċases, table 
of English statutes, table of Hast African 
statutes, diagram of courts, and index. 


8, Intended primarily for the growing 
number of students who are required to read 
a law subject in a non-LL.B, degree courses, it 
should also be of use to students in commercial 
colleges who are studying for ` profecsional 
examinations and who may be having less 
extensive library facilities than the Univer. 
sities. `- ‘B.S.S. 





THE SOURCES OF NIGERIAN LAW 
(LAW IN AFRICA SERIES No. 6). 
By A. E. W. Park, B.A., Lecturer in 
Law, University of Lagos, Sweet and 
Maxwell, London (N. M. Tripathi Pri- 

` vate Ltd., Bombay 2)- 2nd Impression, 
ae Pp. xvii and 161: Price £1.50 

et. 


Students of law in countries which once 
Jorid part of the British Colonial Empire 
have genorelly the difficulty of grappling with 
a system of law developed from two basie 
sources, the law the British brought with them 
and those parts of the indigenous customary 
laws which were allowed to remain in force, 
There ig not only the conflict between tha 
English lew and customary law, but alse 
between different systems of customary law. 
Here is a clear account of the ways in which 
the Courts and the Legislatures have attemp- 
ted to resolve these difficulties. 

2. The law is stated as at the end of March 
1963. No systematic reports, however, hava 
yet been published of cages decided by the 
Federal Supreme Court since the middle of 
1961, so that itis possible that the Court 
might have delivered some judgments of mora 
or less importance. Since the publication date, 
April 1963, Nigeria has become a Republie, 
and the change may involve either the repeal 
of or substantial amendments to the present 
constitutions, a3 a result of which references 
to these constitutions may have become out 
of date, 


- 8. The book carries a table of cases, a table 
of statutes, a table of abbreviations, and an 
index. Itis. intended principally for studenta 
of Nigerian law, but it should also be of 
interest to qualified lawyers who are interested 
in the subject, RSS 7 


« 
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THE LAW OF CARRIERS IN INDIA 
(Exhaustive Commentaries on the 
Carriers Act, 1865). By A. B. Gandhi, 
Advocate, High Court, Bombay, ist 
Edition, 1972. pp. xv and 183. Price, 

_ Rs. 20 net. 

The law defining the position of a common 

-Qarrier with respect to the safety of the goods 

Carried has of late become very important, 


Although in India the bulk of the goods is 


earried by rail and coastal shipping, inland 
transport by motor vehicles and river naviga- 
tion have also become competitive, The open. 
ing of various inter-State and intra.State 
roadways has greatly increased the importance 
of the subject, and disputes regarding the loss 
of or damage to cargoes in transit are per. 
petually cropping up. In many cases insur. 
ance. companies also have been invoived in 
litigation as they .have to bear the brunt of 
the loss. There are now.a.days any number 
of transporting agents, or common carriers, 
and in the vast volume of goods on the move 
some damage or loss is invariably bound to 
eccuz, not to speak of changes of climate 
which greatly affect the goods. 


2. The Law of Carriers comprises four 
Central Acts viz., the Carriers Act, 1865, the 
portion of the Indian Railways Act, 1890 (as 
amended in 1961) which covers railways 
liabilities as carriers, the Oarriage of Goods 
by Sea Act, 1925, and the Oarriege by Air 
Aci, 1934. The-present book deals only with 
the Carriers Act, 1865, which applies mainly 
to road transport carriers and inland naviga- 
tion. Like the law of. Contract, it is & part of 
the Common Law of England as adopted in 
India with suitable modifications. At the 
. Common Lav, the liability of the common car. 
rier for loss or damage of the customer’s goods 
is absolute, and he stands more or less in the 
position of an insurer of the customer's goods. 
He is, therefore, liable in all events, except 
when the loss or damage is caused by an act 
of God, the enemies of the State, or inherent 
vices. Of course the owner of the goods may 
algo sué the common carrier for breach of the 
common law duty in an action in tort (the 
Irrawaddy Flotilla Co. v. Bugwandas, F891, 
IER 18 Cal. 620 P. 0.). In cases where there 


is e contract between the owner and the oar.. 


‘Hier, itis upto the owner to sue the carrier 
either on contrach or in tort at his option. 


8, In the opening chapter the full implica. 
tions of the Carriers Ast, 1865 are brought out 
“with elaborate commentaries, followed by the 
Statement of Objects and ‘Reasons and the 
Preamble. The Act contains eleven seations, 
of which 8.3 makes carriers not liable for 
the loss of certain goods above one hundred 
rupees in value, unless they are delivered as 
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such. The carrier may fix the rates ‘for carry. 
ing, but the person who is entitled to recover 
money for loss or damage may also recover 
the money paid for the carriage. Section 6 
specifies the categories of goods regarding 
which the liability. of the carrier is not limited 
or affected by Public Notice, and lays down 
that carriers, with some exceptions, msy limit 
liability by special contract. A common sar- 
rier is liable for the loss or damage caused by 
neglect or fraud of himself or his agent, but, 
plaintiffs in suits are not required to prove 
negligence or criminal act, although. notice of 
logs or injury is to be given within six months. 
The second chapter deals with the common 
carrier's liability under the Indian Penal 
Code, while the English Oarriers Act, 1830 is 
reproduced in an appendix. There sre also a 
useful table of cases and an index in the book. 
The case lew has been brought upto December | 
1971. 


%. As the Indian Act is based on the English 
Oarriers.Act, 1830 all important English cases 


-have been cited. But itis worth bearing in 


mind the recent judgment of the Kerala High 
Court (R. R. N. Ramalinga v. Narayana, A LR 
1971 Ker. 197) which says, inter alia, “the 
fact that once the rules of English common 
law were normally adopted a3 indicating rules > 
of justice, equity, and.good conscience, need 
not compel continuance of the same approach 
for all time.” That is to say, where a dispute - 
could be decided by referring. to the provisions 
of the Indian Law, a reference to the Hsglish 
law on the point is not necessary. Eas 


a 


BANKING LAW AND PRACTICE: By 
P. N. Varshney, ‘M.A. Ph.D., Senior 
Lecturer in. Commerce, Hastinapur 
College, ‘University of Delhi. Foreword 
by H.C. Sarkar, Secretary and Trea- 
surer, State Bank of India, New Delhi, 
Sultan Chand and Sons, 4792/23, Darya- 
ganj, Delhi 6, 2nd Edition, 1971. Pp. 

- xv and 400, Price, Students’ Edition, 
Rs. 11.50. 

The publication of the volume under review 
at a time like the present is timely in.as. 
much.as the banking industry in India is at 
present passing through a period of radical 
changes. Branch banking is muliiplying at 
an unprecedented pace and the basic concepts 
and objectives of banking are undergoing 
significant changes, the nationalised banks 
seriously trying to bring within their fold 
new classes of people, hitherto neglected, in 
their concerted march to the goal of our gogio. 
esonomic objectives, The attitude and zeg. 
ponsiveness of the people to the banking 
system have to be changed and they have to 


. 
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be enlightened about the banking institution, 
their modus operandi, and the related law. 


2. A banker is concerned with specific legis. 
lative enactments like ‘the Banking Regula. 
tion Act 1949, the Reserve Bank of India Act 
1934, and the Negotiable Instruments Act 
1881. He must have a thorough knowledge 
of other relevant enactments. like those relat. 
img to contracts, sale of goods, transfer cf 
property, partnerships, and joint stock com. 
panies. The relevant provisions of these enact. 
ments, as amended upto.date, have beén dis. 
cussed iu the present publication. Selected 
legal decisions have also been referred to 
where desirable, 


8. The latest banking practices in India 
have been discussed in an easily understand. 
able manner as well as important directives 
issued by the Reserve Bank of India, which 
regulates the banking business toa large ex- 
tent. Pro formas of various documents used 
in banks have been included as well as a large 
number of selected practical problems in bank. 
ing with suggested answers. Selected statisti. 
cal tables have been included a8 appendices to 
give the réader an over all view of banking 
trends and other factual information. 


' A., The soeomd edition of the volume under 
notice, whese first edition appeared less than 
a year ago, bas been thoroughly revised, en- 
larged and brought upto.date, Special men. 
tion may be made of Part III on Employment 
of Bank Funds, which now comprises five now 
chapters on Analysis of Financial Statements. 
Guarantees, Purchase and Discounting of Bills, 

, Export Fisance, and Advances to Priority and 
Neglested Sectors. The other chapters in this 
Part desi with liquid assets, loans and ad. 
vances and secured advances. , The book opens 
with an introductory chapter on commercial 
banking in Indis, followed by an account of 
banking legislation in India, while-the topics 


of the relationghip between banker and custo. ` 


mer, customer's account with the banker, and 
special types of bank customers, are covered 
is a separate Part. Finally, the book deals 
with negotiable instruments, endorsements, 
payment by cheques, collection of cheques, 
bills of exchange and promissory notes, and 
rights and liabilities of parties to negotiable 
instruments. It includes a table of important 
cases. All that any undergraduate student of 
an Indien University and candidates for the 
C. A. I. I. B. are expected to know about bank. 
ing law and practice ig to ba had between 
these two covers, It should also meet the 
needs of advanced students of banking law, 
while the chapter on negotiable instruments 
should be of interest to practising bankers as 
well, 





A. L B. 


“§, The Study Group of the Banking Com. 
mission; set up in 1969, has initiated a review 
of the laws relating to banking, and, in the 
process of review, taken note of the problems 
arising for consideration. It considers that 
the laws relating to banking should be ‘rational, 
devoid of complications and complexities, and 
be conducive to the effective functioning of - 
the banking system, This could be achieved 
only by a constant review of such laws by & 
special body constituted by the Central Goy. 
ernment and presided over by a jurist. 

B.8.8. 


rma e 


INDIAN LAW OF MARRIAGE AND 
DIVORCE, By Kumud Desai, M. As 
Bar-at-law. N. M. Tripathi Private Ltd., 
Samaldas Gandhi Marg, Bombay 2, 2nd 
Edition, 1972. Pp. xiii & 453. Price, 
Rs. 35/-. 


In India the practice of applying matrimo. 
nial law according to the religious faith and - 
belief has led to the prevalence of different 
matrimonial laws, besides the one general 
statutory law. The present publication containg 
the Special Marriage Act 1954, the Hindu 
Marriage Act 1955, the Muhammadan Law of 
Marriage and Divorce, the Parsi Marriage Act 
1931, and the Obristian Marriages Act 1872, 
and the Indian Divoree Act 1869, and Desi. : 
sions on Jewish Marriage and divorces, ard a 
general part consisting of some of the legal . 
concepts and case law, Indian and English, 
relevant in most of the above Acts, and ruleg 
under the Acts made by some of the High 
Courts, some forms of pleadings, and related 
enactments which are required in actual 
practice. The Special Marriage Act 1954 deals 
with the solemnization of special marriages, 
registration of marriages celebrated in other 
forms, consequences of marriage under the 
Act, restitution of conjugal rights and judicial 
separation, nullity of marriage, and divorce, 
and jurisdiction and procedure. The other Acts 
also cover the respective subjects under more 
or less the same headings. The. Special 
Marriage Act 1954 provides for a civil form 
of Marriage which can be availed of by anyone 
domiciled in India irrespective of religion. 


The Hindu Marriage Act 1955 introduced 


monogamy, and provides for judicial separa. 
tion, divorce, and nullity, thus revolu. 
tionising the orthodox system of Hindu Law. 


. 2. A Muslim is governed by his personal 
law of marriage and divorce, mainly uncodi. 
fied law derived from principles of the Koran 
and judicial decisions, and partly codified by 
the Dissolution of Muslim Marriages Act 1939, 
under which a Muslim wife has acquired the 
right of divorce on certain grounds. A Muslim 
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male can have as many as four wives, and a 
Muslim husband has the right of divorce with. 
out recourse to s court and without assigning 
seasons. The Parsi Marriage and Divorce Act 
1936 brings their law of marriage and divorce 
án conformity with the conditions and views 
of the Parsi community at that time. - Simi. 
Yarly the Jews have their own customary law 
derived from the traditional Mosaic Law 
4ollowed in decisions of the courts in India. 
‘The Converts Marriage Dissolution Act 1866 
provides for dissolution of a marriage of & 
person belonging to a community other than 
Obristian, Muslim, or Jew, and has become a 
Sonvert to Christianity. Certain common 
slomenis in these different systems like resti- 
ution of conjugal rights, judicial separation, 


divorce, maintenance and custody are cor.” 


‘Sidored in the final part of the book, Part VI. 


8. In the second edition of the book we are 
seviewing, the author has added a number of 
mew topics while discussion of some other 
4opics has been elaborated. Appropriate cage 
flaw has been referred to where necessary, 

. judicial decisions upto the end of December 
4971 have’ been noted in the commentary, 
and subsequent decisions are to be found in 
the Addenda. 

4. Article 44 of the Constitution of India 
Jays down that the State shall endeavour to 
gecure for the citizens a uniform civil code 
éhroughout the territory of India, but there 
bas been no progress in this direction, although 
the Central Government wanted to appoint a 
Qommittee in 1963 to recommend changes in 
the personal laws of the Muslims on the basis 
of Ghanges in the law made by predominantly 

. Muslim countries, but opposition to such re- 
forms continues to be strong. As a step towards 

- one Gode of marriage and divorce, it is possi- 
ble to incorporate in one statute different 

Soremonies and forms of marriage according 

ġo the personal law based on religious faith 
and common beliefs. It has therefore been 
thought worthwhile to include the diverse 
flaws of marriage and divorce in India ina 
aingle volume, which the present volume does 
admirably. 

8. There is a general index and table of 

GABES. B.8.8. 


CHARLESWOTH & CAIN: COMPANY 
LAW. 10th Edition, 1972. By T. E. 
Cain, M.A. (Oxon.) Stevens & Sons, 
11, New Fetter Lane, London (N. M. 
Tripathi Private Ltd., Bombay) Pp. XII 
& 555. Price, £.2.25 Net. 

Tn this edition a new chapter, ‘Enforcement 
of Directors’ and Contzolling Members’ Duties’ 
rings together the rule in Foss v. Harboitle 
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and Statutory Protection of Minority Share. 

holders (winding up by the Court on the ‘just 

and equitable ground’, the alternative remedy 

to winding up in cases of oppression, mis. 

feasance proceedings in a winding up and 

inspection), There ig a short new chapter 

which sets out Controlling Members’ Duties. 

Boasides, the former Chapter 1 has been split. 
into two, the first of them, Nature of Regis. 

tered Companies, including Registered Com. - 
panies and Partnerships Contrasted. The 

second Ohapter (Classification of Registered 

Oompanies) includes Companies Limited by 

Guarantee and Unlimited Companies, Private 

Companies, and Holding and Subsidiary Oom- 

panies. 

2. The Ohapter on Share Capital now 
includes notes on Raising of Share Capital 
and Maintenance of Share: Capital. The rule 
in Royal British Bank v, Turquand has been ~ 
detached from the Chapter on Directors and 
now forms a separate chapter, Payment for 
shares, including the issue of Shares at a 
Discount and issue of shares at a premium, 
has been moved forward from the chapter on 
membership to that dealing with Allotment, 
Preference shares are now dealt with before 
variation of Olass Rights, and Charges Secur- 
ing Debentures hea been moved back so that 
this topic immediately precedes Registration 
of Oharges. A number of new topics have 
been rewritten including the Objects. of the 
Company and Duties of Directors, and some 
new material has been included in the chapter 
on Prospectuses. In the place of the Report 
of the Oompany Law Oommittes, that Com. 
mittee’s recommendations have been incorpo. 
rated at the appropriate places. 


8. A major innovation in this edition is the 
inclusion of a considerable amount of Scottish 
meterial. A small number of references to 
Australian cases helpful to British readers hag 
been’ included as well as references to all 
relevant English cases decided since the ninth 
edition was prepared. The law stated is 
besed on materials available at Sydney in 
November 1971, but a note following the 
preface deals with the European Commu. 
nities Bill, as it will affect Oompany Law. 


` The Memsrandum of Association, Articles of 


Association, Promoters, Contracts, Commis- _ 
gions and Discounts, Allotment and Oom- 
mencement of Business, are disouesed. The 
subjects of msmbership, Directors, Secre-- 
tary, génerel meetings, accounts, auditors and 
dividends, are covered. The author then 
Gonsiders winding up by the Court, contribu. 
tories and creditors, voluntary winding up 
reconstruction and amalgamation, foreign 
companies and taxation. The table of cases 
table of statutory instruments, table of sta. 
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tutes, table of Rules of Supreme Court and 
index, complete the usefulness of the present 
volume. Olear and useful in its exposition, it 
should maintain its position among the text. 
books for students preparing for examinations 
for a professional qualification, such as the 
Bar Final and the Law Society’s Final and also 
for students reading at University. 


4, Mostly : concerned with registered com. 
panies, whether, public or private and limited 
by shares, the terms ‘Member’ and ‘Share. 
holder’ used in the book are fox most 
purposes synonymous. Generally speaking, refe- 

- rences to Sections and Schedules are to those 
of the Companies Act 1948, on which is based 
our own Companies Act 1956. With its 658 
sections and 12 schedules, the Indian Act is a 
piece of fundamental socio-economic legisia- 
tion containing certain additional provisions 

. fo meet the peculiar business conditions in 

India, and it is calenlated to achieve India’s 

aspirations as codified in the Directive Prin. 


Giples of State Policy naa IV of the Consti.. 


tution). R88. - 


SECULARISM: PRINCIPLES AND 
APPLICATION. By J. M..Shelat, M.A., 
(London), Judge, Supreme Court of 
India.. N. M. Tripathi Private Ltd. 164 
Samaldas Gandhi Marg, Bombay 2, 
-1st Edition. 1972, Pp. xiv & 144, Price 
Rs, 20/-. 


The monograph before us contains the three 
lectures delivered by Mr. Justice J. M. Shelat, 

. Judge of the Supreme Court of India, in 
memory of Late Lala Lajpat Rai -at New 
Delhi. Apart from the introductory and 
summing up chapters, the lectures deal 
. with the growth of secularism in the West, 
the operation of a secular State in the West, 
. the historical setting of secularism in India, 
and the secular State under the Constitution. 
They analyse the essentials of the concept of 
a secular State and the basic factors that 
are necessary for its growth, and critically. 


assess the origin, growth, and operation of the ` 


concepts of secularism and secular State, and 
the conflicts between the Church and State 
in Western Countries. They recapitulate the 
. development of secularism in India against 
the historical setting of the country, leading 
to the conclusion thet Indian secularism is a 
recent development arising out of Indian 
setting and Indian problems, though it might 
have been influenced to a certain extent by 
India’s contact with Western thought. They 
analyse and examine the establishment of & 
secular State under the Indian Constitution 


and the scope of freedom of religion as guaran- ` 


teed by the Constitution and determined by 


Ruvinws 


judicial decisions, and record the failings of 


the Indian people in attaining the goal of B 


secular State, 

2. Does the long Indian tradition of dives. 
sity of religions opinions facilitate the accept- 
ence of a secular State? Is the assurance ef 
æ secular State closely interwoven with the. 
assurance of democratic set-up of Government 
founded on equality and equal protection of 
law? While the Constitution guarantees full 
freedom to all religions in India, it is subject. 
to certain limitations. As obgerved by Mr. P. B. 
Gajendragadkar (Secularism and the Indian 
Constitution : University of Bombay, (1971)), 
“whether one emphasises the width of the 
guarantee or the width of the limitations 
imposed upon that guarantee would depend 
upon the approach one adopts in dealing with 
the problemi.” If we look for- freedom of 
religion, we must emphasise the breadth and 
width of the guarantee enshrined in Arts. 25 
and 26 of the Constitution. If, on the othor 
hand, we are emphasising the doctrine ef 


secularism, dedicated to the creation of a new — 


social order founded on justice, social, ecome- 
mic and political, we should be laying stress 
on the.limitations imposed upon the right to 
exercise freedom of religion. The -values of 
our national life, spitomised in the ‘Preamble 
to the Constitution and contained in iis diffe. 
rent provisions of common citizenship, of 
basio unity in apparent diversity, of religious 
liberty in its comprehensive sense, and equa- 
lity, will have to be ceaselessly asserted by 
one and all. Last year’s Bangladesh episode 
hes exploded the ill conceived theory that: 
religious sentiment alone is enough to bring. 
about political unity and proved to the hilt. 
that democracy and theocracy can never te- 
exist, but should have separate fieldn in 
which they operate. 

3. Secularism is not anti-God, but sims at 
an understanding on the subject of God, 
without which an understanding between man. 


and man cannot be meaningful. Several sta- 


tutes touching upon the freedom of religion 
clauses in the Constitution have gone into the 
statute book. As a result of them and alse 
independently of them numerous problexes 


have reached the Courts, calling upon then. | 


to construe and apply those clauses. Besides, 
in the wide range of extant redding matter 


-there has been so much diversity of opinion, 


both on the character and nature of the Indian 
State and the principles governing it that the 
author has thought fit to cover the subjest 
again afresh. 

3.-A table of cases, index, anit: bibliography 


_add to the usefulness of the monograph. 


8. B. 
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THE NIGERIAN PENAL SYSTEM 
(LAW IN AFRICA SERIES No. 32). 
By Alan Milner, M.A. (Oxon), LL.B., 
PH.D. (Leeds), LL.M. (Yale). Sweet 
& Maxwell Ltd., London (N. M. Tri- 
pathi Private Ltd, Bombay). 1972. 
Pp. xxxix & 446. Price £4.50 Net. 


The work under review has been written in 
the belief that it is more important to ex- 
plore what society is trying to achieve with 
its legal rules and how-it goes about this task 
than to study the rules themselves. Tho 
author's interest is in the techniques used to 
deal with those who break the law, ie., in the 
problems of sentencing and treatment of 
offenders. At the present stagé of Nigerian 
development, there are .few systematic re. 
search studies to draw upon, and the details of 
crime patterns, the personal characteristics of 
offenders and the effectiveness of penal 
methods, are simply matters for speculation. 
Nevertheless the author makes several tenta- 
tive suggestions for reform which are incor. 
porated into the chapfers dealing with the 
different penal measures, the more funda. 
mental of them being collested in Chapter 13 
under the heads of communal values and cri- 
minal penalties, the structure of sentencing, 
the sentencing process, and the range of sen- 
tonces. It discusses how far the modern ori- 
minal law and -penal system in Nigeria are 
really modern Nigerian institutions, and whe. 
there it is possible or desirable that they should 
be stamped with a peculiarly Nigerian stamp. 


` 3. The material contained in the book is 
accurate upto the end of 1970, and it should 
help to bridge a gap between Nigeria’s law- 
yers and those who work in the penal system. 
Judges, practitioners and lawyers, as well as 
workers in the penal and social welfare ger. 
vices-should find practical assistance in this 
Srst full-length study of the problems of gen. 
tencing and treatment of offenders in an 
African country, drawn on the author's per- 
sonal exyerience and research work in Nigeria. 
_ Ehe book is equipped witha table of cases, 

table of legislation, statistical tables, biblio. 
graphical note, and index. 

R.S.S. 


INTERNATIONAL LAW THROUGH 
UNITED NATIONS. Edited by R. C. 
Hingorani. N. M. Tripathi Private 
Ltd., 164 — Samaldas Gandhi Marg, 
Bombay 2. 1st Edition, 1972. Pp. x & 
202. Price, Rs. 30. 


The United Nations is commonly known as 


an international organisation for preventing 
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the breach or the threat of a breach of inter- 


` national peacé and-security,,bué little is known 


about its constructive role as a law making. 
body, and the book before us tries to describe. 
this constructive role. It was only recently 
that Secratary-General Waldheim emphasised 
the new type of non-political issues before: 
U. N. like Environment and. the emerging law 
of sea and*ocean floor. Although fhe United: 
Nations has contributed greatly to the develop. 
ment of international law, only a few topice 
like decolonisation, human rights, outer space; 
seabed, and use of force, are here discussed. 
These ‘articles where read st a seminar ab 
Patna of which Dr. Hingorani was Director. 
The subjests covered are topical and impor. 
tant, consisting of burning legal issues with 
which the United Nations and India are 


. Closely concerned and with which the United 


Nations is becoming more and more deeply 
involved. : 


2. The Patna seminar felt that the United 
Nations was doing an useful job but should 
intensify its efforts to make the Rule-of Law _ 
universal among the: Community of nations. 
It issued a Declaration on its conclusiom 
(Appendix). The articles in the present publi- 
cation sre thoughi-provoking and should 
encourage the study of problems of Inter. 
national Law and Organisation in Indian: 
Universities. : 

i R.S.B. 


RULES OF THE HIGH COURT OF - 
ORISSA. 1248. Commentary by Raghu- 
nath Das,- Advocate. Vols. I & II. 
Cuttack Law Times, Cuttack 2. Ist Edi- 

- tion 1972. Pp. ii & 64. Price, Rs. 10. 


The Rules of the Orissa High Court were: 
passed following the pattern of the parent High 


Court of Patna, which had been fashioned 


after those of the High Court at Fort William; 
Calcutta, and these last mentioned Rules were 
themselves founded upon the Rules of the 
Courts in England. These Rules, which are 
perpetually being changed, altered, or added 
to have become very complicated ‘and knotty 
for the laymen and litiganis as well as the 
lawyers and the judges. The author of the 
present work has therefore endeavoured te 
re-assemble them topic-wise, giving commen. 
tary ‘and case law and amendments to the 
Bules brought upto the end of February 1972, 


"9, Included in the book are rules regarding 


. an Advosate’s clerk, University and other 


questions, a table indicating how the limita- 
tion period is computed in Appeals and Ap. 
plications before the High Court, an index of 
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_@ases, and a general index. There is no doubt 
that legal practitioners and students of law, 
dor whom the book is primarily meant, will 
greatly benefit by it. 

R. 8. S. 


LAW OF INDUSTRIAL DISPUTES. 
By P. R. Bagri, B. Com., LL. B., Advo- 
cate, Eastern. Law House, 54 Ganesh 
Chunder Avenue, Calcutta 13, 1972. 
Pp. (179) & 1242. Price Rs. 65. 

Here is another voluminous Commentary 
-on the Industrial Disputes Act, 1947, With the 
mrowth of trade and industry in the post. 
Independence period, Central and State 
Governments have been extensively using this 
enactment. New types of industrial disputes 
-auch as claims for retrenchment compensation, 
dnvoluntary unemployment relief, and other 
matters not visualised at the time, have since 
` ome up before Tribunals, High Oourts, and 

the Supreme Court, and a- great deal of case 
ilaw has developed during the years. The Act 
‘hag undergone several amendments, which are 
- discussed under the head ‘Legislative History’ 
in the commentary on each section. The 
‘volume opens with a description of the histo. 
sical background, the principles of industrial 
‘adjudication, the concept of social justice and 


“yepugnancy between Central and State Acts. - 


How the Act is to be interpreted as a piece of 
social legislation, whether it acts ae a bar in 
‘Civil suits and whether it is constitutionally 
valid is examined. The volume contains a 
table of cases aud index.’ 

2. The application of the concept of social 
justice in industrial matters is fraught with 
-serious difficulties. Industrial adjudication has 
to do not merely with the administration of 
justice according to law, but goes much further 
and endeavours to ensure an era of industriel 
peace. Just as the rights of a citizen are sub- 
‘ject to reasonable restrictions in the public 
‘interest. in consiitutional law, in industrial 
adjudication the claims of employer, based on 
freedom of contract, have to be adjusted to 
‘the worker's claim for social justice. 

l s R.S.S. 
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‘PRINCIPAL PANDIT, .LAW AND 


LEGAL EDUCATION. Edited by. 


M. B. Mujumdar, Civil Judge, Poona. 
Foreword by Justice Y. V. Chandra- 
chud, of the Bombay High Court. 1972. 
Pp. x and 118. Price, Rs. 10. 


When Mr. G. V. Pandit, Principal of the . 


Law College, Poona, retired, the Felicitations 
Oommities prepared a Souvenir in his 
honour and they have thought it desirable 


Ravinws 





to bring together the’more important of the 
articles in i} in the present neat little publica- 
tion. Apart from the opening article by Prin- 
pal Pandit himself, there are about ten articles 
by distinguished writers like Dr, Derrett, Prof. 
Balsera, Principal Tope, Mr; P. B. Gajon- 
dragadkar, Mr. Talashikar, Mr. Ureekar and 
Mra. Alice Jacob of the Indian Law Institute 
dealing with legal education and judicial ap- 
pointmenizs, legal secularism, the place of the 
judiciary in the economy, and the interpreta. 
tion of laws, criminal punishment. and legisla. 
tion to minimise damage caused-by periodical 
floods “If the individual is rotting, what is 
all the progress for?” asks Principal Pandit, 
who deplores that now-a.days the individual, 
who is the central point of creation, is no. 
where in the picture,- and his contribution ig 
followed by three others which should be a 
fitting’ introduction to the study of the man 
himself. These articles deal with Principal 
Pandit’s life and work and-explain why he hag 
go successfully endeared himself to students 
and colleagues alike. Students of law, lawyers 
and judges should alike find the book instruc. 
tive and often provocative of thought. 


ahehe 


—— 


MADHYA PRADESH LABOUR 
MANUAL (Three volumes) Vol, I. By 
N. D. Ajwani, B. Com., LL. B., Advo- 

. cate. Foreword by Justice G. L. Oza, 
of the Madhya Pradesh High Court. 
Wadhwa & Co.; 27 M. G. Road, Indore 
1. 1972. Pp. xvi, 332, & xviii, Price, 
Rs. 27,50. 

The work before us is a detailed exposition 
of the principles of the Madhya Pradesh Indus- 


triel Relations Act, 1960 in the light of the — 


decisions of the Supreme Oourt, the M. P. and 
other High Oourts and the M. P. Industrial 
Court, together with Rules and Notifications, 
Alongside we have the Madhya Pradesh Indus. 
trial Employment (Standing Orders) Act 1961, 
with Rules, Standard Standing Orders and 
Notifications. Equipped with an index and 
table of cages, the book should be of guidance 
and assistance to those connected with indus- 
trial and labour disputes in M. P. HER 


ma ama m m aee 


THE BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS ACT. By C.C. 
Anajwala, B. A. (Hons.), LL.B., Advo- 
vate, High Court, Bombay. C. Jamna- 

. das & Co., 140-C, Princess Street, Bome 
bay 2. 2nd Edition, 1972. Pp. xxvi & 
298. Price, Rs. 17. 

The first edition of the volume under re. 


A. L È: 





view appeared in 1969. In the present ‘edition — 
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4ho author has incorported the latest amend- 
ments to the law and the rules effected both 
in Maharashtra and Gujarat, shown separately 
the text as in vogue in the two areas, revised 
and re-written in part the commentaries on 
Several sections and brought the case law up to 
date. He has algo added an Introduction to 
the book incorporating a study on land re. 
forms, which should be of benefit to students 
of land laws. The Schedules and Notifications, 
48 well as a table of cases and a general index 
re other useful features. The publication 


should prove to be useful to the legal profession, 


Government officials, aa well as students and 
4he general publio. 
R.S.B. 


LEGAL PROBLEMS OF AN ENLARG- 
ED EUROPEANCOMMUNITY. Edit. 
ed By M. E, Bathurst, K.R. Simmonds, 
N. March Hunnings, and Jane Welch 
{British Institute of Studies in Interna- 
tional and Comparative Law No. 6) 
Stevens and Sons Ltd., 11 New Fitter 
Lane, London (in India: N, M. Tripathi 
Private Ltd., Bombay) Ist Edition, 1972. 
Pp. xix and 369, Price, £.6.75 net. 


The European Economic Community, creat. 
ad by the Treaty of Rome of 1967, was the 
product of much preliminary negotiation in 
which diverse national interests were taken 
into ‘account. The Community has evolved 
since those early formative days. Its mem- 
‘ers’ trade with one anoiher has increased; 
they have lowered their external tariffs, play- 
ing an important role asa single economic 
anit The Summit meeting of E. E. O. Minis. 

` gors at the Hague in December 1970 gave an 
impetus in new directions and re-affirmed the 
‘principle of enlargement by the accession of 
other European Countries, thus opening the 
way to the latest negotiations with the United 
Kingdom, Norway, Denmark, and the Re. 
publio of Ireland. ° 


8. The enlargement of the Community in 
1973 presents problems and orestes new situa- 
tions. In anticipation of the legal problems 
that will arise, the British Institute of Inter- 
national and Comparative Law convened a 
gonference in Dublin in .1970, af which law- 
yerg from different countries vitally affected 
‘by the enlargement discussed a wide range of 
problems of both immediate and long term 
significance. Since the meetings, the interval 
has been utilised to revise the background 
papers prepared for that Conference, and they 
have been brought together in the volume be- 
Žore us. 


Rzvinws 
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3. The Conference study themes were © 
chosen in order to provoke disoussion on mats 
ters of especial difficulty for the applicant 
countries in the following fields; the impact of 
Community law upon municipal courtè and 
their resources for dealing with it; the nature, 
effect and control of Community Legislation; 
the development of European company law 
and the role of a multinational company in an 
enlarged Community; agricultural marketing 
and the common agricultural policy of ths 
Community; transport policy; actual and 
potential foreign and regional relationships of 
the Community. 


4, The papers in the Volume present an 
authoritative survey of many problems under. 
lying the latest negotiations for an expansion 
of the membership ofithe E.E C. and reflect the 
principal expectations and fears of both the 
old and new members. Useful adjuncts in. the 
present work are a table of treaties and con- 


‘ventions, index to legislation, table of cases, 


and index. 


MULLA’S PRINCIPLES OF MAHO- 
MEDAN LAW. 17th Edition. 1972. 
By M. Hidayatullah, Retired Chief 
Justice of India. - (N. M. Tripathi Pri- 
vate Ltd., Bombay 2). 1972. Pp. 1xii, 
& 392. Price, Rs. 22. . 


Mulla’s Mahomedan Law isa legal classic. 


_ Having appeared for the first time in 1906, 


the present edition isthe seventeenth ons; | 
this one and the previous edition baing edited 
by Mr. Hidayatallah, Popular among both 
students and lawers, it explains the principles 
tothe former ina very simple way and the 
latter turn to it asan ideal source to consult. 
The latest edition has been completely roe. 
vised, the text being re-written in some 
places to take noteof the suggestions and 
criticisms, but where Mr. Hidayatullah dis- 
agrees, he has added some materials to make 
the position clear. i 


2. The introduction in the earlier editions 
was & brief one, but in the sixteenth edition 
for the first time Mr. Hidayatullah gives a 
proper weight to the mechanics and me- 
thodology of Mahomeden or, preferably Islamia 
law, and rounds off the account with « bird’s 
eye view of the reforma now being made and 
the problems attending them, placing the: 
whole matter thus in proper perspective. A. 
short bibliography relative to the topics in 


- the introduction has been added. 


“8, Islamic countries have already faced re- 
forms of penal laws, laws of evidence, obliga» 
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tions and status. In India ‘also the Islamio 
law of Evidence, Crimes, Sales, Obligations 
does not obtain. Reforms into the law ro- 
lating ‘to the family have taken place in 
several Muslim countries, and in India too 
writers like Ameer Ali and Iqbal have main. 
‘tained the possibility of reform. The Indian 
Constitution holds out the promise of a uni- 
form civil code and the reform of Muslim law 
is only a stage in its evolution, but there has 
been considerable opposition to reform from 
obscurantist quarters. 
R.8.58. 


THE LEGAL.REGIME OF HYDRO- 
SPACE (The Library of World Affairs 
No. 70). By E. D. Brown, Ph. D., B.L., 
Sr. Lecturer in International Law, 
University College, London. 
& Sons, London, (N. M: Tripathi Pri 

> vate Ltd, Bombay 2.). 1971. Pp. xx. 
236, & (viii). Price, £ 4.50 Net. 


Although the present work is concerned 
. With the seabed and sub.goil, the problema 
raised by the exploitation of thess areas ex. 
tend to the superjacent waters, and the ove. 
rall problem for the law-maker is to develop 
. Rot merely a legal regime for the sea-bed and 
ocean.floor, but all that part of the globe 
which extends vertically downwards to in. 
clude the bed and snb-soil of the sea ag well 
as horizontally from land onwards to the 
deep oceans, and the term ‘Hydrospace’ is 
- used in this work to embrace the whole ides. 


2. The. community of Stateshas recently 
become aware of the necessity togolve a 
number of problems relating to the law of 
the sea. Clear boundaries for the territorial 
sea and the continental shelf are needed to 


halt the extension of jurisdictional claims into _ 


the high seas. New machinery is needed to 
ensure the efficient exploitation and equitable 
sharing of the resources of the ocean bed; 
freedom of acientific research, the pzevention 
of marine pollution, and militarisation of the 
ocean bed are some of theattendant problems. 
The General Assembly of the United Nations 
is Gonvening & conference in Geneva in 1973 
for further work on the problems examined 
in this book. ‘ 


3. Besides an index of persons and subjest 
index, the volume includes a table of casos, a 
table of treaties, and a table of international 
institutions. The other subjects in the Ap- 
pendix relate to the status of Conventions of 
` Law of the Sea as at ist January 1971, 


Stevens. 
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Bilateral Treaties on the Oontinental Shelf, 
and a bibliographical note. : ae 5 


1 
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SHOPS AND OTHER ESTABLISH- 
MENTS (WITH BIHAR SHOPS & 
ESTABLISHMENTS (AMEND- 
MENT) ORDINANCE . 1972. By 
Bijoy Kumar Sinha, Advocate, Patna 
High Court. Foreword by Justice 
N. L. Untwalia. Sharma Publishing 
House, Dariapur-Gola, Patna 4. 1972. 
Pp. x &70. Price Rs. 5. 


The freedom of contract of employment 
between master and servant has been greatly 
eroded through various legislative enactments. 
They often overlap one another and cause 
the greatest confusion to employer and em. 
ployee alike about theix respective rights and 
duties. A great deal of time is therefore 
wasted in fruitless litigation and industrial 
peaca is often at stake. The labour laws, 
enacted by the Centre and the States, are 
many and at times apparently conflicting, 
and they affect quito a large section of 
society. But the law thatis to be found in 
æ labour enactment like the Bihar Shops aad 
Establishments Act 1953 has tobe clearly ' 


- analysed and explained to ba of benefit to the 


vast majority of those affected by it And 
this, precisely, is what the present author has 
tried to do. 


2. As pointed out by Justice Nand Lal} 
Untwalia, the Commentary should gain use. 
fuluess by comparison with other similar 
legislation elsewhere, and a subsequent edi. 
tion may adopt this suggestion with benefit. 

R.S.8. 


AMENDING PROCEDURES. OF THE 
CONSTITUENT INSTRUMENTS- 
OF INTERNATIONAL ORGANISA- 

. TIONS. By J. N. Saxena, LL.M. 
PH.D., Reader, Faculty of Law, Univer. 
sity of Delhi. Dhanwantra Medicał 
and Law Book House, 592 Lajpatrai 
Market, Delhi 6.1972. Pp. 226. Price, 
Rs. 25. 


It was Dr. Nagendra. Singh, Judge of the 
World Court, who observed that the faith of 
humanity has come to resi on the effective 
functioning of the international organisations 
for the attainment of lasting international 
peace. Butit would be necessary for them 
to adjusts their working in accordance with - 
the developing scientific, economic, social and 
‘technological advancement’ of the present-day 
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world. Thisis possible only if their cons. 


‘situent instruments are kept up-to-date by the . 


‘incorporation of suitable amendments. The 
present study, which consists essentially of 
4he thesis approved for the Doctorate of the 
Delhi University, isa study of the formal 
procedures of amendments incorporated in 


the constituent instruments of inter.Govern.. 


mental organisations, especially the United 
Nations and its specialised agencies, and the 
actual amendments introduced in them, thus 
forming a part, ina manner of speeking, of 
the “Constitutional Law of International 
Organisations.” 


2. The present author has described various 
formal amendment procedures and, siter 
dealing with the different stages of its passing, 
tho makes suggestions which may be helpful 
in amending the existing constituent instru. 
ments and in the drafting of an ideal amend. 
mont clause. The study may be useful in 


understanding the problems in framing the. 


gonstitutions of new international organisa- 
tionsand in helping the existing ones to 
amend their constitutions inline with the 
vequirements of a fast-changing world. Re- 
#erence may be made to the index and the 
‘ibliographical note. 

R.8.8. 


COMMENTARY ON THE MADHYA 
PRADESH PUBLIC TRUSTS ACT 
1951. By S. R. Phadnis, Advocate. 
With a Foreword by G. L. Oza, Judge, 
High Court, Madhya Pradesh. Wadhwa 
& Co., 27 24. G. Road, Indore. 1st Edi- 
tion 1972. Pp. viii & 320. Price, Rs. 22.50. 


The Madhya Pradesh Publio Trusts Act 
91951 lays down the manner of registering 
publio trusts and management of trust pro. 
perty, and contains provisions for audit and 
@ontzol, It enumerates the categories of pub- 
fic trusts which are exempt from its opere. 
tion, and the Registrar under the Act has been 
given sufficiently wide powers to superinten. 
dent the administration of pubic trusts. The 
‘idea is to exert minimum control over them, 
tha powers of the Court being invoked only 
‘where there isa failure in carrying out the 
object of the trust, or trust property is mis- 
managed, or where the Court has to issue 
directions for its management. 


2. Divided into 4 Parts, Part I of the ahii 
cation before us gives the M. P. Trusts Act 
‘and Rules, and in the Second Part isa general 
introductory chapter followed by chapters 
dealing with the impact of the Union and 


State Taxation on Madhya Pradesh public . 
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trusts, the relation of these trusts to some 
other relevant Acts, and religious and chari- 
table endowments under Hinduiam, Sikhism, 
Jainism, Islam, Christianity, and Zorcastri- 


‘anism. We have æ section-wise commentary 


on the Act, with case law, in the Third Part, 
while the fourth and last Part containa the 
M. P, Societies Registration Act,.1959, Wakf 
Act, 1954, Official Trustees Act, 1913, Chari. 
table Endowments Act, 1890, Religious Bn- 
‘dowments Act, 1863, Religious and Charitable 
Trusts Act, 1920, and the Religious Sosieties . 
Act 1880. The volume carries a subject Index 
and a table of cases, and each chapter and 
commentary is preceded by an useful synopsis. 


8, In order to be of practical use to those 
in the manegement of public trusts in Madhya 
Pradesh and their beneficiaries, purely acade. 
mais discussion has been reduced to a minimum, 
The book should be found useful by lawyers, 
tax consultants and the publio alike. ie 

i R.S.S, 


PROBATION AND ALLIED SER- 
VICES. (Criminology in Action Vol.1.) 
APTO Monographs No. 4. International 
Journal of Offender Therapy, 100 Glou- 
cester Place, London N. W. 1. Pp. 66. 

. Price, £1-40. 


It is well-known that progress in crimino. .- 


logy and developments of sociat services depend 
to a large extent on international exchangs of 
information, which helps us to become aware 
of our own limitations and achieveme ents. The 
different approaches to the treatmené of offem. 
ders are so deeply rooted in the political, 
social and administrative siructure and back. 
ground of the countries concerned that any 
useful comparison is next to impossible. The 
articles contained in the Monograph before ua - 
however, raise certain important issues and 
pose certain crucial questions, as for example, 
what types of personnel resources are most 
needed? To what purposes might these re- 
sources best be put? ` 


2. The Monograph gives an account of how 
the British Probation Service has grown up 
and become specialised, and now deals with 
very varied cases ranging from matrimonial 
conciliation, supervision of serious offenders to 
aftercare work with prisoners and their 
families. Another article describes how they 
recruit-and train volunteer teams for prison 
welfare and after.care. There are articles on 
New Zealand, the Scandinavian countries, 
Belgium, Israel and Poland. 


3. In India the Probation of Offenders Act. 
1958 substitutes four different modes of desl- 
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ing with youthful and other offenders in lieu 
of awarding punishment under the normal 
penal law, but it does not seem to consider 
the application of modern methods of psycho- 
logical analysis of the mind and its motiva- 
tions and psychiatrie treatment. There has, 
however, recently been a certain disillusion. 
ment .with psychiatric methods. The validity 
of psychological tests, of psychiatric diagnosis, 
and the value of psycho-analytic therapy is 
being questioned, and it may take a couple of 
decades for these issues to be clarified. In the 
meanwhile monographs like the present one 
should stimulate thinking on the best way in 
which the probation services of any country 
can adapt themselves to their own particular 
needs and requirements. 
BSS. 


LAW OF PARTNERSHIP. By Charles 
D. Drake, M.A., LL.B. (Cantab.) Sweet 
& Maxwell, London (N. M. Tripathi 
Private Ltd. Bombay 2). 1971. Pp. ix 
& 118, Price, £2.50. 


This is Pollock on Partnership pruned and 
re-written, with new chapters added but with 
the passages receiving citation being retained. 
The introductory chapter puts partnership in 
, its true setting as one of alternative forms of 
business organisation, and the book includes 
chapters on Actions by and against Partners, 
Bankruptcy and Administration, Limited 
Partnerships aad Registration of Business 
Names. Partnership Precedents and Taxation 
of Partnership Profits are also covered. The 
Indian Partnership Act 1932 is based mainly 
on the English Act and incorporates many of 
its provisions, though it does not depart 
substantially from the iaw previously pre. 
yailing in the country. The present Sweet 
& Maxwell publication is a guide in a compact 
form to the taw of Partnership for the benefit 
of the student and the lawyer alike, RAS 


LAW OF INDUSTRIAL DISPUTES. 
By Jaysankar Gupta, M.A., LL.B., Dip. 
S. S. A. Advocate, Calcutta High Court, 
Eastern Book Agency, 4 Wood Street, 
Calcutta 16. Pp. xxviii & 298. Price, 
Rs. 25. 


The National Oommission on Labour has 
suggested basic changes in the Industrial 
Relations Act 1947, which provides for the 
investigation and settlement of industrial 

disputes, and Government may effect these 
' changes by legislative enactment. In order 


to facilitate the correct appraisal of the provi. 


Reviews . 


ALR: 


sions of the Act, the author of the present 
volumé recapitulates the evolution of the 
legislation on industrial disputes through- 
successive stages. 


2. In the present up-to-date commentary:. 
with case law, on the Industriel Disputes Act. 
1947 are included the Central and West. 
Bengal Rules and the Employees Family 
Pension Scheme 1971 with annotations and 
ready-reckoner charts. The Industriel Dis. 
putes Act 1947 deals with the relevant 
authorities like the works committees, conci- 
liation officers, courts of enquiry, labour 
courts and national tribunals, and prohibits 
illegal strikes and lock-outs and extension of. 
financial aid to them, The topics of lay-off. 
and retrenchment, penalties, reference to 
courts and tribunals, and the powers and 
duties of the Authorities, are covered, The 
industries which may be declared to be public: 
utilities, and matters within the jurisdiction. 
of labour courts and’ industrial tribunals are 
also listed. The Amending Acts and Adapta. 
tion Orders are listed, and the volume con. 
tains a table of cases and index. It should 
be useful to personnel officers, trade unionists: 
and members of the legal profession. 


8. The National Commission on Labour 
proposed the setting up of an Industrial 
Relations Commission permanently at the 
Centre and one in each State in the place of 
the present 'ad hoo’ industrial tribunals. The. 
National Industriel Relations Commission 
would deal with disputes of all-India impor. 
tance. Their Main functions will be adjudica- 
tion, conciliation, and certification of unions. 
Standing Labour Courts should be constituted 
in each State and appeal should lie to the 
High Court of the State concerned. There 
should be siatutory recognition of representa. 
tive unions as collective bargaining agents. 
The existing conciliation machinery should 
be retained as part of the Industrial Relations 
Commission, and should not be made subger. 
vient in any way to the State Governments, 
if they are to inspire confidence. RES 


SALES TAX LAWS IN WEST BEN. 
GAL (As amended upto 15th june. 
1972). By G. C. Mookerji, LL. B., Advoo 
cate. Eastern Book Agency, Calcutta 16. 
1972. Pp. LXXXIX & 634. Price, Rs. 45. 


Said to be the first book of its kind on the 
sales tax laws of West Bengal, here isan ex- 
heustive and up-to-date commentary giving 
the text of the Law with Rules and describing 
the legislative changes since 1941. It deals 
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with the Amending Acts, Ordinances, and 


Orders, and makes a comparative study of the 
‘West Bengal laws in relation to tho sales tax 


_ laws of other States, giving a comparative 


chart showing the sections of the sales tax laws 
of different States. The commentary provides 
an useful synopsis, aud discusses the décisions 
of courts and tribunals exhaustively. Lawyers, 
Chartered accountants, students, and commer. 
cial establishments should find the book of 
practical assistance, R.S.S. 
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THELAW OF OWNERSHIP FLATS 
AND APARTMENTS. By A. E. Kar- 
mali, B, A. (Hons.), LL.B., Advocate, 
High Court, Bombay. N. M. Tripathi 

_ Private Ltd., Bombay 2. 2nd Edition. 
1972. Pp. xlii & 560. Price, Rs. 35. 


The Maharashtra Ownership Flats Act, 1963 
regulates the transactions. relating to the sale 
and purchase of the ownership flats in such a 


i way as to protect the rights and interests of 


the fiat purchasers. The volume under notice 
explains the legal implications involved in 
ownership flat transactions. This two-volume- 
In.one publication deals also with the Law of 
Apartment Ownership 1971. The commentary 
and caselaw have been brought up-to-date, 


| with rules and notifications. The rights and 


` well as those of a member ofa housing Oo. . 


privileges of a flat owner are described ag 


operative society. Recent judgments of the 
Bupreme Court and High Courts have been 
included, and precedents and model bye-laws 
sre given. The second volume on the Law of 
Apartment Ownership gives a detailed com. 


- mentary section by section with relevant case 


law and a comparative study of the subject in 
Australia, America and Germany. Flat purcha- 


THE LAW COLLEGE MAGAZINE, 
ERNAKULAM. 1972. Edited and 
published by Prof. dose’ T. Manjooran. 
Pp. 89. 


REVIRWS ' 


‘find the volume ants useful, i 
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serg, promoters and legal practitioners should: 
R.S.S. 
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BHARAT. NU SAMVIDHAN(IN GUJA- 
RATI); by P., T. Chhaya, B.A., LL.B., 
published by Chhaya Prakashan, | 
Rajkot; distributed by M/s. C. C. Vora, 
Law Publishers and Law Book Sellers, 
Gandhi Road, Ahmedabad. Price Rs. 25 
Pp. VIII + 36 + 1004 + 51. 


It is not very often that one.gets an: 
opportunity of reviewing a book on our 
Constitution written in one of the languages. 
recognised by Sch. VIII, Shri P. T. Ohliaya, 
therefore, deserves our special thanks for his 
book “BHARAT NU SAMVIDHAN” written 
in Gujarati. It seems to be a pioneer work in 
the field of Constitutional Law in Gujarath 
and makes a distinctive contribution to works 
on Constitutional Law. It is not a mere 
prosaic translation of the Articles but a. 
rendering understandingly made in intelligi- 
ble and lucidly simple language. His comments 
are based on judiciously selected decisions of 
our Superior Courts. 
` A knowledge of the Constitutional provi. 
sions is essential to impress upon the laymen 
the underlying unity in apparent diversity. It 
helps to clear popular misconceptions and 
misgivings about dispensation and dispensers. 
of justice and brings home to them the limita: 
and limitations of the judiciary in interpreta.. 
tions of statutes and-statutory provisions, 

Sri. Chhaya's book is a most- welcome addi. 
tion to legal literature in a local language 
inasmuch as mother.tongue médium of instruc... 
tion is being favoured and adopted at all 
levels of studies. The book is thus surely to 
be appreciated by the Lawyers and laymen, 
the teacher and the taught aar 

.@.T./K.K. 


BOOK REGEIYED 


THE MODERN LAW REVIEW 
INDEX TO VOLS. 1--33. Stevens & 
Sons Ltd.,11 New Fetter Lane, London: 
(N.M. Tripathi Private Ltd., Bombay: 
2). 1971. Pp. ix & 118, Price £2.50. 
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V. V. Chitaley Memorial Law Lecture Series 


The Union Law Minister, Hon. Shri H. R. Gokhale, on March 10, 
1973, inaugurated a new law lecture series, founded to commemorate the 
founder of the ALL INDIA REPORTER LTD. It was a short and sweet 
function largely attended by the Judges and the legal elite of this historic 
city. 


The Scheme envisages an annual donation of Rs. 5000/- by the 
All India Reporter Ltd., to the Trust for organising, every alternate year, a 
law lecture series, on a topic under the Constitutional or International law, 
by a chosen eminent Indian Jurist or Authority. 


The function opened with welcome speeches by Adv. A. S, Bobde, 
one of the Trustees of the Scheme and Shri D. V. Chitaley, Managing Editor, 
of All India Reporter Ltd., Shri P. P. Deo (Retd. Judge), Chairman of the 
Board of Directors, All India Reporter Ltd., and ex-officio Trustee of the 
Scheme, explained its purpose. 


The Union Law Minister, Shri H. R. Gokhale, in his inauguration 
speech gave a preview of the proposed improvements in the procedural law 
to minimise the proverbial law’s delays and spoke of the proposed scheme of 
Legal Aid to the poor. He paid glowing tributes to the founder of the All 
India Reporter in whose memory the series has been founded. He appreciated 
the topics chosen for the series and hoped that they would prove beneficial 
to all concerned with the law. 


The function ended with a vote of thanks by Shri V. P. Sathe, M. P. 
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ODGER’S PRINCIPLES OF PLEAD- 
ING AND PRACTICE. (In Civil actions 
in the High Court of Justice), 20th 
Edition, 1971 by Giles Francis Har- 
wood M.A. (Oxon), Stevens & Sons 
Ltd. 11 New Fetter Lane, London 
(N. M. Tripathi Private Ltd, Bom- 
bay 2) Pp. xii & 555. Price, £4.25 Net. 


It is now eighty years since the first edition 
of the above work was published. The Civil 
Evidence Act, 1968 and the Administration of 
Justice Act 1969 have resulted in many new 
rules. Other developments like the legislation 
resulting from the Report of the Oommittes 
on the Enforcement of Judgment Debts are 
expected fo affect parts of the text. The 
chapter on Execution and Enforcement of 
Judgments may have to be revised. The pro. 
cedure for appeals direct to the House of 
Lords is still new, as well as the provisions 
for claiming interim payments in personal 
injury cases, And applications in interlocutory 
proceedings under O. 38, Rr. 27 and 28 are 
still rather rare and any comment on their 
practical utility has therefore been avoided. 


2. The main purpose of the present work i8 
to describes the procedure in an action com 
menced by writ of summons in the Queen’s 
Bench Division. The procedure in an action 
in Chancery Division. which is not now very 
different, is also desli with. There is however 
a difference in fhe interlocutory proceedings 
in the two Divisions and there are also 
matter G)mmenced by originating summons 
and a few by petition, and these are also des. 
Gribed in the book. 


8. The book deals with matters to be consi. 
dered before and after writ, the writ and its 
endorsement, as well as pleadings, material 
facts, certainty, and answering and attacking 
the opponent's pleading. It deals with amend. 
ment, statement of claim, defence, sat.off, and 
counter.claim and reply. It is concerned with 
discovery of documents, settling an action, 
summons for directions, interrogatories and 
advice on evidence, appeals and costs. The 
appendices give Rules of particular use to 
students and Precedents, and there is a table 
of cases, a table of statutes, a table of Rules 
and Orders, as well as an index. B.8.8. 


THE MAKING OF BUSINESS CON- 
TRACTS. (Concise College (Texts). By 
A. Harding Boulton, LL.B., F. C, I. S. 
2nd Edition 1972. Sweet & Maxwell 
Ltd, 11 New Fetter Lane, London 
(N. M. Tripathi Private Ltd, Bom- 
bay 2) Pp. xiv & 220. Price, £3.50 Net. 


Concerned as it is with the borderland 
where the law and the practice of industry 
and commercs meet, the present publication 
must be considered an attempt to break new 
ground, Several minor changes have been 
introduced in the latest edition. Notice has 
been taken of statutes passed since the prepa- 
ration of the lst edition in 1985, including 
the Misrepresentation Act 1967 and the 
Trade Descriptions Ac} 1968, A section has 
been added dealing with the special features 
of hire purchase contracts, and another with 
special considerations applying to the interna. 
tional carriage of goods. There is a short 
chapter on price variations and a longer one 
reviewing the nature of the contract of insur- 
ance. And, finally, there is a brief note about 
legal case references. 


2, Divided into two Parts, the first Part 
describes the sale and purchase of goods, con- 
tracts for buildings, engineering works and 
the erection of machinery price variation in 
Contracts, and the carriage of goods. The 
second Pari on other commercial contracts, 
includes insurance, contract of employment, 
‘know-how’ agreements, distributor agreements, 
and the writing of the commercial agreement. 
There are liste of statutes and cases referred 
to in the text, three appendices, and an index. 


3. The book should help the business execu- 
tive to see contract documents in their right 
perspectives and to read them with discern- 
ment, Various suggestions are made regard. 
ing the content of various typical forms of 
agreement in order to assist the businegs 
executive to clarify his thoughts. Necessarily 
selective in treatment, the book is coloured 
by the author’s experience in the enginesring 
industry. 

R88, 
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THE LAW OF LAND, SUCCESSION, 
MOVABLE PROPERTY, AGREE- 
MENTS, AND CIVIL WRONGS. (Re- 
statement of African Law 4. Malawi). 
By J. O. Ibik, LL.M. Ph.D. Sweet & 
Maxwell (N. M. Tripathi Private Ltd., 
Bombay 2) 1971. Pp. xiii & 209 
Price £5 Net. 


Conferences of various kinds have often 
urged the necessity for an early and compre. 
hensive study of African customary laws and 
for a country-by-country recording of the 
customary laws regarding the family, mar. 
riage, property and succession. The London 
School of Oriental and African Studies there. 
fore initiated its own comprehensive research 
scheme, the Restatement of African Law Pro- 
ject, in 1959. The object of the Scheme wes 
to facilitate, and where feasible undertake or 
assist, the recording of customary laws in 
Commonwealth African countries and their 
publication in a uniform Re-statement of 
African Law Series. This re.statement process 
involves the re.arrangement, in an improved 
and simplified form, of statements of the 
eXisting law. The law recorded in this Series 
is the contemporary customary law, due 
regard being paid to the impact of statutory 
law gnd judicial decisions on the customary 
law. 


2. The present volume covers the customary 
land laws and laws of succession as well as 
movable property, agreements, and civil 
wrongs. In Part A, Land, the main topics are 
categories of land, categories of interest and 
interest holders, customary land controlling 
authorities, allocation of land, transfer and 
acquisition of interests in land, and extinction 
of interests by forfeiture and surrender, In 
Part B, Succession, the main topics are the 
definition of the estate, administration, rules 
of interstate succession, dispositive and testa- 
montery succession and disinheritance. The 
topics in Part O treat categories of movable 
property and rules regarding its enjoyment 
and disposal, customary agresments and civil 
wrongs such as damaging person’s name. 


There is a map of the principal tribes of 
Malawi and a table of statutes and Orders, as 
well as an index. R.S.S. 


THE RULE OF LAW AND THE 
INDIAN CONSTITUTION. By Justice 
J. C. Shah (Retd.). N. M, Tripathi 
Private Ltd, Bombay, Pp. vii & 95. 
Price, Rs. 11. 


In these Dorab Tata Memorial lectures, 
Mr. J. O. Shah deals at length with the deve. 
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lopment and the structure and objectives of 
the Rule of Law on an academic plane. He 
analyses our constitutional provisions for deter. 
mining whether and how far the Indian Con. 
stitution is founded on the Rule of Law, and 
whether any departures have been made from 
its accepted pattern and whether it is possible 
to realise within its framework the social 
order promised by the Constitution makers. 
He finds the constitutional provisions adequate 
to establish the fact that its makers were fired 
with a zeal to set up a Governmental mechi. 
nery infused with the Rule of law. By and 
large the constitutional scheme has main. 
tained the essence of the Rule of Law notwith- 
standing the assaults of differing political 
ideologies, In a separate lecture Mr. Shah 
examines briefly the rationale and extent of 
the power of judicial review under our consti- 
tutional framework. 


2. Mr. Shab describes the Rule of Law as 
a system of Government designed to ensure 
the dignity of the individual citizen. To pre- 
serve and interpret the Rule of Law, the 
Constitution contemplates a Judiciary af im. 
partial and independent judges with well- 
defined powers, owing allegiance to the Con. 
stitution and not committed to any political 
ideology or party. The point is emphasised 
that India has not adopted the British doctrine 
of the supremacy of Parliament and the Lok 
Sabha’s authority is limited by clear consti. 
tutional mandates, The Indian judiciary ig 
the constitutional guardian of the rights of 
citizens and the possibility of judicial review 
greatly reduces the chance of administrative 
and legislative tyranny. R.S.S, 


COPINGER AND SKONE JAMES ON 
COPYRIGHT: ilth Edition, 1971, 
By E. P. Skone James, M, A. Sweet 
& Maxwell (N. M. Tripathi Private 
Ltd., Bombay 2) Pp. xviii & 920. Price, 
£ 13 Net. 


The 11th Edition of this well-known work, 
which first appeared in 1870, has been revised 
thoroughly to bring it up to date in the light 
of recent cases and statutes and re-written. 
Following the introductory Part, there are 
six other parts dealing, respectively, with the 
general law of copyright, copyright in special 
circumstances, arrangements between authors 
and publishers, international copyright and 
the protection of works originating outside 
the United Kingdom, copyright laws of Com. 
monwealih and foreign countries, and forms 
and precedents. United Kingdom Statutes 
and Orders, Oopyright Conventions and 
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Agreements and the American Oode are given 
in the Appendix, while there are separate 
tables of statutes, Rules of the Supreme 
Court, statutory instruments and cases, ss 
well ag an index, 


2. The main development since -the last 
edition (1965) apart from interesting judicial 
decisions, has been the enactment oi the 
Design’ Copyright Act 1968. which radically 
changes the relationship between artistic copy- 
right, under the Copyright Act, and design 
copyright. In the international field there 
have been further Orders extending the 
Copyright Act 1956 to various part; of the 
Commonwealth and other Orders amending 
the 1964 Order which applies that Act to 
foreign countries. The most important deve- 
lopment, however, has been the Stockholm 
revision of the Bern Convention in 1967. 

B.8.8. 
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WEINBERG ON TAKE-OVERS AND 
MERGERS, 3rd Edition, 1971. Sweet 
& Maxwell (N. M. Tripathi Private 
Ltd., Bombay 2) Pp. xxxi & 533. Price, 
£ 9 Net, 


A 'Take.over' is a transaciion or a series 
of transactions whereby one (a person or a 
company) acquires control over the assets of a 
company. ‘Two enterprises by or under the 
control of a body corporate ceasing to be 
distinct enterprises’ is a merger. The present 
edition of this standard work on teke-overs 
and mergers incorporates all the important 
developments that have ocourred in the law 
and rules of practices since the 2nd edition 
(1967). 


2. The book containes point-by-point ana. 
lysis of procedure and information to be 
followed in a document recommending an 
offer, the summary of the tax provisions 
affecting a company, its Directors and share. 
holdars, and the tax effects of a take-over or 
merger. The Appendices contain extracts 
from relevant statutes, statutory instruments, 
stock exchange requirements and the Oity 
Code and Practice Notes. It analyses the 
City Code and the Take.over Panel’s practice 
in detail and relates this analysis to the strict 
legal position and other practical require- 
ments. The problems arising in an inter. 
national merger are also covered. 


3. The five Parts in the book deal, respec- 
tively, with the economic and legal back- 
ground, the forms and legal mechanics of 
take overs and mergers, detailed procedure 
for take-over bids, fiscal and accounting 
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matters, and the Directors of the offeree com. 
pany. There are tables of cases, statutes and 
statutory instruments, and an index. All 
those who come into contact with or are 
affected by a take-over or merger should find 
in this volume a clear explanation of what is 
involved. 
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HINDU LAW OF SUCCESSION: By 
S. V. Gupte and G. M, Divekar. N, M. 
Tripathi Private Ltd. Bombay 2. 
2nd Edition 1972, Pp. xliii & 636. Price, 
Rs. 40/.. 


The changes made in Hindu law by the 
Hindu Succession Act, 1956, the Hindu Mar. 
riage Act, 1955, the Hindu Adoptions and 
Maintenance Act, 1956, and the Hindu 
Minority and Guardianship Act, 1956 are 
comewhat radical. The present suthor has 
already published the Hindu Law of Marriage, 
which includes a commentary on the Hindu 
Marriage Act, 1955. This was followed up 
in 1963, by the author’s commentary on the 
Hindu Succession Act, 1956, The study is 
preceded by a study of the old law. for other. 
wise it would be impossible to appreciate the 
nature and extent of the changes made. The 
Act itself refers to the different schools, of law 
and the concepts of that law such as joint 
family, joint family property. limited estate, 
and stridhana. Apart from the introductory 
part this book treats the Taw of succes. 
sion in two Parts, the first one covering 
the Hindu Law of auccession prior to the 1956 
Act, and the second covering the law as 
embodied in the Hindu Succession Act, 1956. 
In the earlier Part, the topics of succession to 
males, succession to females, and widow's 
estate or limited estate are dealt with, while 
the next Part gives the text and commentary 
on the Hindu Succession Act, which has 
separate chapters an intestate succession, 
testamentary succession, repeals and the 
schedule. In the second edition the judicial 
decisions have been brought upto date; they 
primarily relate to Sestions 6, 8 and 14. The 
vario is decisions have been carefully sxamined 
and their ratio has been fully brought out, 
The volume contains a table of cases and 
index. 


2. The author’s commentary on the Hindu 
Law of Adoption Maintenance, Minority and 
Guardianship was already published in 1970 
(N. M. Tripathi). There is no doubt that these 
commentaries should prove interesting and 
useful alike to the lawyer, the student and the 
general public. RS.6. 
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A HISTORY OF ENGLISH LAW, By 
Sir Wm. Holdsworth. Vol. xvii: 
General Index by John Barke, Bar-at- 
law, Sweet & Maxwell (N. M. Tripathi 
Private Ltd., Bombay 2), 1972. Pp. 551, 
Price, £8 Net. 


Sir William Holdsworth’s work on the 
History of Engligh Law is a classic. It spans 
the period from Anglo Saxon times to the 
Judicature Acts of 1873-75. The first volume 
made its appearance in 1903 and the work 
had reached Vol. XII when the author died 
in 1945. Succeeding volumes, first based on 
the author's typescript and, later, on manu- 
script notes, were edited by Prof. A. L. 
Goodhart and Prof. H. G. Hanbury. 


2. An index to the first nine Volumes was 
prepared by Edward Potton and was published 
in 1932, but there has not hitherto been an 
index to the complete work. This volume 
remedies the situation and provides an 
adequate key to this treasure house of learning. 
The present Index has been prepared from the 
pages of the text and the work has been 
checked against the indexes at the back of 
each volume and with the entries in Mr. 
Edward Potions index to the first nine volumes, 


3. With masterly precision and shrewd 
judgment, Holcsworth meticulously cets the 
law in the comlex frame.work of its political 
history. Simple and concise despite their 
buik, these volumes are a unique contribution 
to the literature of English Law, 

B.8.8. ° 


GRUNDY’S TAX HAVENS (A WORLD 
SURVEY). Edited by Milton Grundy, 
M. A. (Cantab) Sweet & Maxwell (N. M. 
Tripathi Private Ltd., Bombay 2). 2nd 
Edition 1972, Pp. 173. Price, £/6 Net. 


Here is basic information about the principal 
tax havens in the world as at 1st January 
1972. It covers the territories of the Bahamas, 
Bermuda, British Virgin Islands, Olayman 
Islands, Gibraltar, Hong Kong, the Isle of 
Man, Jersey, Liberia, Liechetenstein, Luxem. 
bourg, Netherlands Antilles, New Hebrides, 
Norfolk Island, Panama and Switzerland. 
Compiled by experts, each pays regard to 
factors such as communications, political 
stability, freedom of currency movement, 
availability of professional and financial 
services as well as the nature and level of 
direct taxation. The fiscal advantage des. 
cribed is of a general nature and not merely 
of limited application to a narrow range of 
circumstances. The nature of the entities 
which are known to their local law are indi. 
cated ag well as the kind of use which can be 
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made of them by persons ‘whose residence or 
main seat of business is outside the territory 
concerned. The present book should give -the 
reader an idea of what can or cannot be 
achieved in the various tax havens. He should 
then be able to decide which territory best 
meets his neede in the context of a particular 
problem. R.S.S. 


~ 


CHARLESWORTH’S MERCANTILE 
LAWS. 12th Edition 1972. By Clive 
M Schmitthoff, LL. D, and David A, G. 
Sarre, M. A. Stevens & Sons Ltd. 
(N. M. Tripathi Private Ltd, Bombay 
2). Pp. xlix & 485 Price, £2 Net. 


The latest edition of the volume under 
review has been brought upto.date by the 
inclusion of references to new decisions of the 
Court and to new statutes enacted since the 
previous edition went to press (1967). The 
text has been thoroughly revised and & more 
convenient arrangement adopted. There ia a 
new Ohapter on the Contract of Employment, 
and a new section in the Hire Purchase 
Chapter reviews the leading cases on this 
subject. There is also a brief summary of tke 
main changes, which will be introduced by the 
Carriage of Goods by Sea Act, 1971, and each 
chapter is followed by a select biblicgraphy, 


2. Theze are 10 Parta in the book. The 
first six deal with contract, contract of agency, 
employment, and partnership, sale of gcodg 
and hire.purchase, competition, negotiable 
instruments, and commercial securities. The 
others cover insurance, carriage by land, sea, 
and sir, bankruptcy and arbitration. The 
volume has a table of cases, a table of statutes, 
and an index. 


3. Primarily intended as a text-book for 
students the book uses illustrative cases to 
explain how the principles of law are applied 
to actual problems- R 


NIGERIAN LAND LAW (LAW IN 
AFRICA NO. 29) By T. C, Elias, LL. M., 
Ph. D. Federal Attorney General, Nige. 
ria. Sweet & Maxwell (N. M. Tripathi 
Private Ltd., Bombay 2) 4th Edition 
1971. Pp. xxxix & 393. Price, £ 6 Net. 


The customary and non.customary land 
laws of Nigeria at present are the subject. 
matter of this publication. The text has been 
revised in the light of the case law and statu. 
tes that have grown up in the last ten years. 
The most significant change since the last 
edition is the inclusion of new chapters on the 
laws of Freshold Co-ownership of land; Esta. 
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tes in Land; Easements, Profits a Prendre and 
Restrictive Oovenants; Lease-holds; Mortga. 
ges; Future Interests; Trusts for Sale and 
Strict Settlements; and Land Registration. 
The, older chapters, deal with the problems of 
ownership, incidents of State ownership, the 
Ohief and the Family Land, the rights of 
individuals in land, alienation of land. and 
inheritance and succession. There is an index, 
table of cases and a table of statutes, 


Although written primarily for students! 
the book should be of value to the adminis. 
trator and investor and members of the 
Nigerian Bar. All those interestsd in compa. 
rative law, especially in the study of the inter. 
action between English law and indigenous 
African customary Jaw should find it a reliable 
guide. R.8.8. 


EAST AFRICAN CASES ON THE 
LAW OF TORT (Law in Africa 
No. 31). By E. Veitch. Sweet and Max- 
well (N. M. Tripathi Private Ltd. 
Bombay 2). 1972. Pp. xxiii & 283, 
Price £-4 Net. 


The presen} case book, slthough intended 
primarily for students and teachers in East 
Africa, should be of value to the practitioner be- 
cause of the unreported cases it includes and to 
others interested in the comparative method. 
The cases have been chosen to show the his- 
torical Development of ihe received law since 
colonialisation, the interaction of the customary 
with the received law and the hindrances to 
the development of an independent law of 
tort. There are chapters In the book on Negli. 
gence, Vicarious Liability, Liability for Harm 
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Done by Dangerous Things, Nuisance, Defa- 
mation; Trespass to the Person, Trespass to 
Goods; Trespass to Land; Deceit and Passing. 
off; and Damages. There is an index, tables of 
United Kingdom and Commonwealth statutes 
and cases and tables of Hast African cages; 
statutes, Orders and Decrees. B.8.8. 
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TSWANA FAMILY LAW (RESTATE- 
MENT OF AFRICAN LAW; BOTS- 
WANA I): By Simon Roberts, LL. B. 
Ph, D. Sweet & Maxwell (N. M. Tri- 
pathi Private Ltd. Bombay 2) 1972. 
Pp, xv & 340. Price, £ 6.50 Net. 


The object of the present work is to provide 
primarily for other scholars working in the 
field of African customary Law, an account of 
the family law of the tribes as administered 
in the Ohief’s Oourt of each tribe. The 
investigation is focussed on what is actually 
happening in the Ohief Court of given tribe, 
the main sources being the records kept in 
the gustomary Courts and the help of infor. 
manis. In esch chapter there is a fairly 
lengthy introduction dealing with the neces. 
sary aspects of the law of persons. Many 
common features were inevitable considering 
the close association of the tribes and a certain 
amount of repetition has been preferred to 
the extensive cross referencing that would 
otherwise have been necessary. The author 
hag investigated the family law, land and law 
of succession to property of eight Tswana 
tribes with a view to preparing re-statamenta 
of these areas of customary law for use in 
Courts. The book contains a map of Tswana 
tribes of Botswana, tabies of cases and statutes 
and an index, - 





BOOK RECEIVED 
Calicut Law College Mazagine 1972: Editor: K, C. Eapen. 


This college magazine coniains, among 
others, interesting articles on social security 
legislation in post-Independent India; the 
importance and utility of comparative law; 


Incomes which do not form part of total 
income: juristic personality of a Corporation; 
and a critical review of the doctrine of pros. 
pective over-ruling. 
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The Hon'ble Mr. Justice, R. L. AGARWAL 
Judge, Bombay High Courts : 


The Hon'ble Mr. Justice 
B. LENTIN 
Judge, Bombay High Court. 
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The Hon’ble Mr. Justice 
Cc. L. DUDHIA 
Judge: Bombay High Court. 
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The Hon’ble Mr. Justice The Hon’ble Mr. Justice 


J. M. GANDHI P. B. SAWANT 
Judge, Bombay High Court. Judge, Bombay High Court. 
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The Hon'ble Mr. Justice 
DEBIPRASAD PAL 
Judge, Caleutta High -Court, 
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THE LAW OF DEMURRAGE, By 
Hugo Tiberg. Stevens & Sons, London 
(N.M. Tripathi Private Ltd., Bombay 2) 
2nd Edition 1971. Pp. lxxx & 676. Price, 
Not stated. 


When the Law of Deraurrage was published 
about a decade ago, it was a little noted 
subject treated chiefly in general works on 
maritime law, but specialised monographs have 
since appeared and the law has been developed 
through several important decisions, especially 
in the United States and Britain, and a second 
revised edition was therefore badly called for. 
But this new edition also incorporates the 
substance of a separate book, The Olaim for 
Demurragé, publighed in 1962. As before, the 
work deals mainly wiih American, Englieh, 
Scandinavian, German, ‘French, Belgian, 
Italian and Dutch law, with more emphasis 
being placed on Continental law than in the 
first edition. 


2. The term, demurrage, gives to the practi. 
cal shipping man or to the maritime lawyer 
the idea of a payment due for the detention of 


a ship, but it is so vague that it covers a wide ` 


variety of phenomena which it is the purpose 
of the present book to define within limits. 
Demurrage is concerned with delay during the 
terminal operations, and delays during the 
voyage, before tha ship has reached her des- 
tination, are not covered by it, and the grounds 
for a demurrage regulation and its practical 
functions form the subject of the present 
study. An investigation is made into the 
charterex’s duties and thelr relation to his 
obligation to pay demurrage. From this view- 
point are- considered the loading and unload. 
ing situations and the effect of damages and 
demurrage proper in various forms. The 
charterer’s options and view-point of foresees. 
bility axe considered separately, followed by 
a study of the Custome of the port and the law 
applicable, specifically, to demurrage probleme. 
After dealing with the conditions under which 
a demurrage claim will arise and the circum. 
stances which determine the amounts due, the 
author considers who are the parties to the 
claim and how the claim may be enforced or 
lost, 


8. Opening with an introduction, the book 
is divided ito three Parts, The charterer’s 


duties, the charierer’s options, foreseeability, 
influence of customs, and applicable law, aro 
considered in the first Part, while the next 
Part is concerned with the lay time obligation, 
beginning of the lay time, calculation of the 
lay time, excuses, despatch calculation, and 
the end of the charterer’s liability. Demur- 
rage, damages for detention and the claim for 
demurrage, are then dealt with. 


%, Abbreviated literature, seleat biblio. 
graphy, tables of cases and of statutes, and 
index, are useful features of the book, 


R.8.8. 
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FREIGHT FORWARDERS. By D. J. 
Hil, LL.M., Ph.D., Assoc. Inst. T. 
Stevens & Sons, London (N. M. Tri- 
pathi Private Ltd.; Bombay 2), 1972. 
Pp. xxxl & 376, Price, £8.50 net, 


Much of the commercial activity in tho field 
of tvansportation in the modern world hag 
long been channelled through a wide range of 
intermediaries of which little has been written, - 
and the volume before us tries to fill the gap. 
The forwarder, or shipping and forwarding 
agent, is an intermediary between either the 
consignor or consignee of goods, and the 
transport Carriers, customs authorities, and 
other parties with whom the buyer or seller 
of goods would otherwise have to negotiate 
himself. He performs a multiplicity of func. 
tions and the present volume traces hig 
historical origins in the principal trading 
nations of the world. The volume relates new 
law and changing practice to eaxisting prece. 
denis, the more generally used standard trad. 
ing conditions, and international conventions. 
It places emphasis on surface transport and 
those aspects of carriage of goods common to 
all forms of transportation. It covers the 
field of the relationship between agency and 
carriage, the law being placed within its 
commercial framework instead of trade prac- 
tice being squeezed into a legal framework. 
The common law countries of the Common. 
wealth are treated as a single jurisdiction and 
American law and practice hay been referred 
to where relevant. Reference has siso been 
mede to Continental civil law, although the 
disewgaion here has beem restricted to the 
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questions of status and secured rights over 
goods for non-payment. 


2. The discussion covers the forwarder dis. 
tinguished from other intermediaries, his legal 
status, Government regulation and the con. 
flict of lawa, the forwarder’s liability in negli- 
gence, for delay, and in relation to conversion, 
his obligation, and the forwarding of dange- 
rous goods. The financial limitations on the 
forwarder’s liability, hia liability to third 
parties and in relation to billa of lading and 
other documentis, claims and astions, and 
charges are described, as well as the customs 
broker, and the forwarder and insurance. The 
book is furnished with a table of cases, for. 
warding conditions, principal conventions and 
Agreements, Commercial and Civil Codes, and 
index, 


&.3. The author has brought together many 
diffused threads of law and practica-from seve- 
ral countries, and they should be of particular 
value to forwarders, clearing agents. . inter. 
national carriers and trade associations. The 
book should be of assistance also to legal 
practitioners, banks and insurance companies. 
Here ia a laudable attempt to incorporate all 
available materials upto date in this rapidly 
developing subject. 
z R.8.8. 


PRECEDENTS ON INTELLECTUAL 
PROPERTY ANDINTERNATIONAL 
LICENSING. By L. W. Melville, 
LL.B. (Hons,) Sweet & Maxwell (N. M. 
Tripathi Private Ltd, Bombay.) 2nd 
Edition, 1972. Pp. XXXII & 368, 
Price, £7.50 net. 


Since the preparation of the first edition, 
there has been a sharpening of the apparent 
Gonflict between"the*public interests and the 
various practices followed in the licensing of 
intellectual property, aud this development is 
responsible for the many revisions and re. 
arrangements in this edition. It has been com. 
pletely re-written and new precedents have 
been added, although the most useful prece. 
dents of the previous edition have been re. 
tained. Two new chapters have been added, 
one on copyright and the other on the difficult 
problems facing the draftsman contsrned with 
the effects of anti. monopoly laws; Appendices 
give relevant extracts from the antlmonopoly 
laws of the U.K., U.S.A., E. H.30.,:Germany, 
and France. 


9, This useful book contains fully drafted 
examples of commercial agreements and as- 
signments and offers a comprehensive collec- 
tion of examples of transactions relating to 
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intellectual property whether by way of con. 
tract, license or assignment, and covers patents, 
designs, copyrights, trade marks, certification 
marks. endorsement agreements, trade secrete, 
and know-how. Trade and business names, 
design registration, and. registered users and 
licences of trade marks, are also dealt with. 


8. There are six chapters which deal, res. 
pectively, with licensing in relation to statu. 
tory monopoly, patents, the fine arts and sp- 
plied arts, goodwill and trade mark licences, 
quality control by public and private schemes, 
and contractual and other terms relating to 
intellectualZproperty. The book includes tables 
of cases, statutes, Rules and’Orders and Pre. 
cedents, as well as an useful index. 


4. This edition retains and improves upon 
the useful clauses. Index, which prerents s 
more precise method of losating e wanted 
clause. With ita aid any combination of clauses 
can be put together as a series of numbered 
references and s suitable draft easily produc. 
ed. Standard precedents do not solve all con- 
ceivable problems, and this book should help 
in such cases. It should be of considerable 
value to practitioners, patent agents, trade 
mark agents, lawyers in commerce and in. 
dustry and all concerned with international 


licensing. T 


WURTZBURG & MILLS, BUILDING 
SOCIETY LAW. By John Mills, 
O. B. E., Q. C., Stevens & Sons, London 
(N. M. Tripathi Private Ltd., Bombay 2). 
13th Edition. 1970. Pp. xlvii & 632. 
Price, Not stated. 


The text of the 13th edition of this work 
has been brought upto date, most of the 
changes affecting building sobieties since the 
last edition (1963) being mentioned right at 
the beginning of Chapter 1. Among innova- 
tions in this edition may be mentioned ‘new 
look’ Mortgage Forms and Olauses, Save-as. 
you Can, Housing Societies, Minors, the 
Taxor, Inspection of the Register of Members, 
Flats and Maisonettes, Property acquired by 
Gift, Unions, and Mergers, 


2..The book deals with the formation, in. 
corporation, and the rules of building society, 
commencement of business and general 
powers, borrowing and deposits, accounts, 
returns and taxation. It considers membership 
and meetings, mortgages and their miscel- 
laneous incidents, additional security, dis- 
putes, and officers. It is concerned with trang. 
fors of engagements, and unions, termination 
or dissolution, the Ohief Registrar and the 
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Central Office. The book contains tables of 
Gages, statutes, statutory instruments, Rules 
of the Supreme Court, several appendices, and 
an index, to'which last special attention has 
been paid. The law laid down is as it existed 
in midsummer 1970. 


8. Building Society Law (Cases and Mate. 
rials), By Thoruton and Macbrien (Sweet & 
Maxwell. 1970),2 companion volume, gives 
particular attention to the judgments of 
courts called upon to apply ihe provisions of 
the statute to specific ciroumstances. 


R.8.8. 


MULLA'S CODE OF CIVIL PROCE- 
DURE, 10th Edition, 1972, By T. L. 
Venkatarama Aiyar, (N. M. Tripathi 
Private Ltd., Bombay 2.) Pp. cvii & 884. 
Price, Rs. 38. 


Over six decades have elapsed since the 
publication of the lst edition of Mulla’s Code 
of Civil Procedure, and now the tenth edition 
(students edition) has been edited by Mr. T. L. 
Venkatarama Aiyar, with illustrations, notes 
and commentaries. Of the eleven Farts of 
the Code, the first one deals with the juris. 
diction of the courts and res judicata, place 
of suing, instituticn of suits, summons and 
discovery, judgment and decree, interest, and 
costs, and the next Part is concerned with 
courts by which decrees may be executed and 
the questions to be determined by tha court, 
transfers and legal representatives, procedure 
in execution, arrest and detention, attach. 
ments, sale, distribution of assets, and re- 
sistance to execution. Suits by or against the 
Government or public officers, suits by aliens 
and by or against foreign rulers, suits 
against rulers of former Indian States, appeals 
from original and appellate decrees, appeals 
from orders, and appeals to the Supreme 
Court are considered in two other Parts. The 
other Parts are concerned with commissions, 
arbitration and suits relating to public matters, 
supplemental proceedings, special provisions 
relating to the High Courts, and Rules. The 
First Schedule, containing over 50 Orders, 
occupies more than a half of the book. 


2, Amendments made since the 8th edition 
were incorporated in the 9th edition (1954) 
and more amendments would still seem to be 
on the legislative anvil. Since 1954, numerous 
decisions have been made by the Sapreme 
Court of India and various High Courts and 
the Legislature has introduced many amend. 
ments to the Code, which have all been in- 
corporated in this, the latesi; edition. The 
table of cases has been revised to include the 
new decisions. Forms ef pleadings, process, 
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discovery, inspection and admission, and 


decrees, are included in the Appendices. 


8. With its useful general index, the publi. 
cation should be useful not only to students 
but alto to practising lawyers. : 

R.5.5. 


INDIVIDUAL EMPLOYMENT LAW. 
By B,A. Hepple, M.A., LL.B, & Paul 
O’ Higgins, M.A., Ph.D., Sweet & Max- 
well N. M. Tripathi Private Ltd., 
Bombay 2), 1971. Pp. xxiii & 203. 
Price, £2.25 net. a 


With the passing of the Industrial Relations 
Act 1971 in England the publio debate has 
more or less concentrated on the new collec. 
tive rights and liabilities. The Act raises new 
problems such as the effect of atrike notice 
on the individual contract of employment and- 
the legal enforcement of collective agreements 
by the individual. The law affecting the in. 
dividual emplyment relationship is broader 
than the Industrial Relations Act, and theze 
are over 70 Acts of Parliament directly affect. 
ing this relationship. The aims and scope of 
these measures cannot be understood without 
an appreciation of the general principles under. 
lying it, The present introduction to this law 
gives a systematic and integrated view of 
Common Law and statutosy duties, the authors 
placing main emphasis on actual industrial 
practice. They show how far these industrial 
practices, crystallised in works rules books and 
collective agreements, are recognised and en. 
forced by law. 


9. The book deals with the terms and con. 
ditions of employments and discipline and loss 
of employment. It concerns the contract of 
employment, incorporation of collective terms 
and awards, co-operation, care and fidelity, 
remuseration, hours and holidays, unfair dis. 
crimination, apprenticeship and training. Disci- 
plinary action, frustration, summary dismissal, 
termination by notice, unfair dismissal and 
compensation for it, are considered. The book 
contains tables of cases, statutes, and rules 
and orders, bibliography and index. The law 
is stated as at 5.8.1971. í f 


3. The book re.examines many old princi. 
ples in the light of statutory controls. There 
is a valuable commentary on the seotions of 
Industriel Relations Act dealing with the rela. 
tions between the individuel ‘worker snd the 
employer, as well as other connected enact. 
ments. The general principles governing the 
legal relationship between the individual em. 
ployer and worker have been deals with, but 
safety and welfare legislation and claims for 
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damagee and benefits in respect of work 
injuries and diseases have been omitted, as 
well as the collective aspects of labour law, 
such as the law relating to strikes and trade 
unions, 


4%. The book should be useful not only to 
those actually concerned with industrial rela. 
tions but also to lawyers and students as an 
introduction to this particular branch of law. 


R.S.£. 


BRIGHOUSE’S, SHORT FORMS DF 
WILLS; By Edward F, George LL.B, 
A.T.LI. & Arthur George. Sweet & 
Maxwell, London (N. M. Tripathi 
Private Ltd., Bombay 2). 9th Edition, 
1972. Pp. xv & 203. Price, £3 net. 


Since the last edition (1964), there have 
been several Parliamentary enactments torch. 
ing the subject of wills. Phe age of majority 
has been lowered fo 18 years, illegitimate 
relationships have been put on the same foot. 
ing as legitimate, and capital gains tax iniro- 
duced in 1965, and estate duty has undergone 
refinements. These changes in the law have 
to be borne in mind in advising testators. The 
present reference book comprises all the forms 
commonly required in practice and is useful 
in drafting wills and in advising how moat 
effectively to frame the dispositions of testa. 
tors, particularly in regayd to taxation. 


2. This edition pays particular attention to 
children. Further thought has been given to 
the position of dependants, and the family 
settlements section has been revised, a prece- 
dent for a trading trust being added. Every 
precedent has been reconsidezed in the light 
of present conditions and improving alters. 
tions have been made. The six parts in the 
book deal, respectively, with introduction; 
common form clauses, forms of gifta to child. 
ren and forms of beneficial trusts; wills of 
bachelors and spinsters, wills in contemplarion 
of marriage, wills of married persons, wille of 
widowers and widows, snd wills providing for 
and excluding dependants, The other parts 
cover wills of traders, wills of farmers, family 
Govenants, trusts and settlements. 


3. The notes in the book have been kept to 
a minimum and in revising forms and pr3ce. 
denis the authors have borne in mind the 
recent legislation, Although prepared before 
the 1971 taz changes. they have not meant 
more than the minimal amount of amend. 
ments to forms and precedents. The aim has 
been to provide clear and relatively short 
forms for the use of ordinary testators, and 
even so the revisions hava been numerous. 
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There is an useful index at the end. 
R. 8. 8. 


CONSTITUTIONAL AND ADMINIS- 
TRATIVE LAW (CONCISE COL- 
LEGE TEXTS). By H. W. Clarke, 
LL. M, D. P. A. Sweet & Maxwell 
(N. M. Tripathi Private Ltd., Bombay 
2).1971. Pp. XVI & 206. Price £1.25 
net, 


The book under review sims at giving con. 
cise introduction to the subject of constitu- 
tional law together with an outline of admi. 
nisirative law. Although intended primarily 
for students at intermediate professional and 
university level and for the G. E. O, ‘A’ ievel 
examination. It should be of interest algo 
to the general reader, 


2. The book deals with the nature and. 
scope of constitutional law and its sources, 
general constitutional dostyines, the Parlia. 
ment and its meeting and procedure, perlis- 
mentary privilege, and the control of national 
finance. It is concerned with the Monarchy 
and the royal prerogative, Government De. 
partiments, the Oivil Service and the Armed 
Forces and the judicial system. It considers 
delegated legislation, administrative adjudi. 
cation, the administration and the Courts, pub. 
lic corporations, local goverment, and also 
covers civil liberties and public order, nationa- 
lity avd the status of aliens and the Oommon- 
wealth. There is a select bibliography and an 
appendix on recent developments; there are 
also tables of cases, statutes and an index. 


3. Recent laws have been incorporated in 
the text together with an indication of farther 
changes contemplated for the future. The law 
is generally given as at 1st January 1971, but 
a number of amendments had to be included 
at the proof stage. 

B.S.8. 


J. S. KBHERGAMVALA ON THE 
NEGOTIABLE INSTRUMENTS 
ACT. 14th Edition, 1972. By M. S. 
Parthasarathy. (N. M. Tripathi Private 
Ltd., Bombay 2.) Pp. XXI & 240. Price 
Rs. 15. 


The Negotiable Instruments Act; 1881 lega. 
lises tho system under which negotiable in- 
struments, like cheques, promissory notes and 
bills of exchange, pass from hand to hand 
like ordinary goods. The Indian Act follows 
the English law as far as possible and often 
reproduces the principles of English law as 
enunciated in English decisions and English text 
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books. As a help to the student, the present 
author has tried to lay bare the elementary 
principles, with illustrations, to explain the 
rules laid down. He seta forth in a concise, 
connected and assimilable form the present 
State of the law on the sudject. In preparing 
the present edition care has been taken to 
4nolude references fo important xecent deci- 
sions, Indian and English, and the notes to 
several of the sections have been re-written. 


2, The Act has 187 sections divided into 17 
-eonvenient chapters which include thoge on 
notes, bills and cheques, parties to them, 
negotiation, presentment, payment and inte. 
zost, Other chapters dwell on discharge from 
diability on their account, notice of dishonour, 
noting and protest, and reasonable time. 
Acceptance and payment for honour and 
reference in cage of ‘need, compensa- 
tion, special rules of evidence, crossed 
cheques, bills in sets, related international law 
and nofaries public are also dealt witb. The 
Appendices include a note on Hundies, forms 
of promissory notes, and the texts of Bills of 
Exchange Act and the Oheques Act. Apart 
from the table of case3, there is an useful 


index. 
R.S.S. 


THE MODERN LAW OF EMPLOY- 
MENT. By G. H. L. Fridman, Stevens 
& Sons (N. M. Tripathi Private Ltd, 
Bombay 2) 1972. Price, 82.25 net. 


This third supplement brings the main work 
apto lst January 1972. The major provisions 
of the Industrial Relations Act 1971 have 
been incorporated in it as it will have o 
tremendous impact on cortain aspects of the 
Jaw of employment. The Act affects employ. 

` ment under the Crown, and it is not generally 
possible to contract out of its provisions. The 
Minister of Labour has now become Secretary 
of State for Emloyment and Productivity,and 
the Minister of Social Security has become 
Searetary of State fox Social Services, The 
‘aupplement brings up to date the law on re. 
dundancy payments, selective employment 
tax, prices and incomes control and national 
Ansurance, as well as chavges in regard to yace 
«xelations and diplomatic immunity so far as 
‘they affect employment. New Parliamentary 
‘and delegated legislation as well as the deci. 
sions of the courts and tribunals have been 
inoluded. 


2. The main work deals, inter alia, with 
employment as a legal relationship, the con- 
tract of employment, terms and conditions of 
employment, hours of work, holidays and the 
- gafety, health and welfare of workers, Also 
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included are the amount payable to an em. 
ployee, the employee’s duties, termination of 
the relationships, remedies for breach of con. 
tract of employment, remedies for breach of 
duties, smployer's liability to third parties, 
State protection of the employee, security of 
employment, compensation for injuries, un. 
employment, sickness and retirement. settle. 
ment of disputes, registered trade unions, 
their functions and criminal and civil liability 
in Gonnection with their activities, and ac. 
tions by or against trade unions, are also 
covered. Tha Supplement contains aleo tables . 
of cases, statutes, statutory instruments, and 
subordinate legislation under Industrial Re. 
lations Act 1971. 
B.8.8, 


THE NIGERIAN LAW JOURNAL, 
Vol V. 1971. Sweet & Maxwell (N. M. 
Tripathi Private Ltd, Bombay .2). 
Pp. 168. Price £2. 90 net, 


Apart from eight full.length articles, this 
issue includes as usual a few notes and com. 
ments and book reviews. Ih opens with a 
summary account of the important cases 
arising out of the Nigerian Civil War which 
raise issues of international law indicating the 
contribution to the subject which Nigeria has 
made in the past four years of her national 
crisis. A second article notes thai under the 
customary law affecting family landed pro. 
pexty, two of the problems relate to the 
ownership of the property and the inflexible 
system of alienation. Fair hearing ag a Consti» 
tutional requirement, Fair hearing 89 a re. 
quirement of natural justice and essential 
features of fair hearing are discussed in ano. 
ther article on Nigerian Administrative Ad- 
judication. 


2. One of the contributors reviews the 
statutory provisions of the Workmen’s Com. 
pensation Act in Nigeria in its working during 
the last ‘30 fyeara in the light of the judicial 
decisions, with a view to spotlighting the need 
for reform, and this is followed by æ critical 
analysis of the grounds for divorce under the 
Matrimonial Causes Decree 1970, which 
effected important and far-reaching changes in 
various. aspects of the law, such as domicile, 
nullity, reconciliation and divorce, There ia 
an account of the judicial settlement of 
boundary disputes in Western Nigeria which 
especially examines inter.community disputes, 
the extent of the effectiveness of purely judi. 
cial settlements of those disputes, and makes 
suggestions about the methods adopted. 


8. One of the articles considera the burden 
of proof in land suits and the evidence of 
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title by which the burden may be discharged, 
and, finally, there is an appreciation of the 
application of Islamic law in Nigeria under 
the heads of nature and contents of Islamic 
law and some conflict of law problems and 
the constitutional position. The Notea and 
Comments refer inter alia, to military decrees 
in Nigeria and judicial approach to defects in 
marriage ceremonies, 
R.8.8. 


WORLD PATENT LAW & PRA- 
CTICE. By J. W. Baxter. Sweet & 
Maxwell (N. M. Tripathi Private Ltd,; 
Bombay 2). 1972, Price, 81°25 net. 


This is the third cumulative supplement to 
Baxter's World Patent Law and Practice, 
brought upto lst January 1972. It makes 
changes in almost all the chapters of the 
book ineluding those on the kinds of patents; 
application for patent; examination of appli- 
cation; novelty; post.acceptance; terms of 
patents; renewal fees; working, licensing; 
conventions; -contributory > infringement; 
interference and conflict and new legisla. 
tion. 


The Indian Patents Act 19'70 received the 
Presidential assent on 19.9-1970, but the 
provisions will not come into force until a date 
to be appointed by Government; different 
dates may be fixed for different provisions of 
the Act. Although the working provisions of 
the Act are based generally on those of the 
United Kingdom Patents Act 1949, certain 
provisions give to the Government far 
reaching powers, particularly in relation to 
the use of patented articles. R.S.S. 


CHITTY ON CONTRACTS. VOL. I 
GENERAL PRINCIPLES. Sweet & 
& Maxwell (N. M. Tripathi Private 
Ltd; Bombay 2). 1972. Price, £1.70 
net. 

This is the third cumulative supplement to 
the 23rd edition of Chitty on Contracts 
brought upto 1st October 1971. Apart from 
the table of cases and table of statutes, the 
supplement has a bearing on almost all the 
chapters of the book, such as the contracts 
agreement, consideration; form, mistake, 
misrepresentation, duress, and undue influence 
persozal incapacity of parties and corporations, 
and unincorporated associations. The other 
chapters refer to the Crown aud public authoyi- 
ties, political and professional immunity and 
incapacity, express terms, implied terms, and 
exemption clauses. Arbiration clauses, illega. 
lity and public policy, privity, assignment, 
death and bankruptcy, are some of the other 
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topics. The other chapters cover performante; 
discharge by agreement, by frustration, breach;. 
other modes of discharge and the discharge of 
joint obligations; damages, specific perfor. 
mance and injunctions, limitation of actions, 
restitution and quasi contracts and conflict of 
laws. 

2. Other authoritative books on Contracts 
are by Fifoot and Oheshire (1969. Butter. 
worths) and by G. M. Treitel (1970 
Stevens) 

R.S.S. 


THE COMPANY LAW, By C, R. Datta 
M. A„ LL. B., Bar-at-law. Eastern Law 
House Private Ltd., 54 Ganesh Chunder 
Avenue, Calcutta 13. 1973. Pp. (84) 
815, & 521, Price; Rs. 65. 


The present Commentary on the Companies 
Act, 1956, with related Acts, Rules; Notifica. 
tions and Directions and supported by up to 
date English and Indian judicial decisions 
aims at providing a lucid account of the legal ` 
implications of the intricate provisions of the 
Act. It has references to other Acts bearing 
on the subject, the procedure, and certain new 
developments in corporate law and practice. 
In view of the Oompanies (Amendment) 
Act XVII of 1969, references to Managing 
Agents have been omitted. 


2. The implications of several other Acts 
on the working of particular provisions of the 
Companies Act have been noted, among them 
being, inter ‘alia, Capital Issues (Control} 
Act, 1947, Induatries (Development and:Regu. 
lation) Act 1951, Monopolies and Restrictive. 
Trade Practices Act 1969, Societies Registra. 
tion Act 1960. Foreign Exchange Regulation. 
Act, Income Tax Act 1961, Insolvency Acts. 
and several other Rules and Directions, 


8. With its 658 Sections and 12 schedules 
the Companies Act 1956 is based mainly on 
the English Companies Act 1948, but it con- 
tains Certain additional provisions to meet the 
peculiar business conditions prevailing in 
India. The Indian Act consists of 13 Parts, 
Parts 2.5 dealing with incorporation, pros- 
pectus and allotment of shares, share capital 
and registration of charges, while Parts 8 -13 
cover application of Act to ‘companies formed 
under other laws and several allied matters. 
Management, winding. up and administration 
are considered in ag much as two-thirds of the 
Aot, the 13 Chapters of Parts 6 and 7. 


A. The author deals with the modern de. 
velopments such as the abuse of the corporate. 
morality, lifting the corporate veil, debentures 
convertible in shares, issue of shares geared to- 
the cost of living index, take-over bids and 
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valuation of shares, liabilities of directors 
and officers for honest but negligent acts and 
reliefs and immunities they may claim. 


5. The work provides simple and direct 
answers to several of the problems confront. 
ing lawyers and company officers. The author 
comments on the law as it exists today and is 
administered in Indian Courts, with indica- 
tions given :of drafting defects in the Act. 
Where there are conflicting decisions on the 
same point, the author takes what he thinks 
is the rational view, but always presents the 
other side of the picture also, 


6. The work is provided with a comparative 
fable of the relevant Sections of the Indian 
and English Acts and includes an index and 
table of cases. It is announced that replace. 
ment pages with annotstions on all amend. 
ments to the Oompanies Act 1956 that may 
take effect within December 1973 will be sup- 
plied free of cost to all purchasers of 7 book. 

R.S.8. 


ee rere 


INDUSTRIAL LICENSING, MONOPO- 
LIES AND RESTRICTIVE TRADE 
PRACTICES (LAW AND PRAC- 
TICE) By F. L. Berarwalla, M A. 

LL.M, Jasmine Law Publishers, 53 
Divyang, Sassoon Docks, Colaba, Bom- 
bay 5. 1973. Pp. xviii & 1056. 


This is a volume of elaborate commentaries, 
each with synopsis and notes on the Industries 
(Development and Regulation) Act 1951 and 
the Monopolies and Restrictive Trade Prac. 
tices Act 1969, Rules and Regulations under 
both the Acts as amended upto date, Forms of 
applications, texts of judgments, relevant 
Notitications and Press Notes and Note on the 
working of the British Monopolies Commis. 
sion, These two Acts have to be put together 
if jurists are to make a complete study of 
them. Most of the provisions of the M R TP 
Act have been adopted from the U, K. legisle. 
tion, and considerable case law is available 
pertaining to restrictive trade practices, mer. 
gers and takeovers. But the provisions aimed 
against concentration of economic power are 
peculiar to Indian conditions alone. 


2. The commentaries on the I. D. R. Act 
and the MRTP Act 1969 are followed by 
the texts of those two Acts. The earlier one 
has chapters on the Ceniral Advisory Council 
and Development Oouncils, regulation of sche. 
duled industries, direct management and con. 
trol by Central Government in certain cases, 
power to provide relief to certain industrial 
undertakings, liquidation or reconstruction of 
companies, and control of supply, distribution 
and price of certain articles. The MRTP Aot 
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hag chapters on Monopolies and Restrictive 
Trade Practices Commission, their powers and 
procedure, concentration of economic power,, 
monopolistic trade practices, power to obtain 
information, and offences and penalties. 


8. The author has presented the economic- 
and political philosophy underlying the I.D.R. 
Act and the MRTP Aot, the legislative mea. 
sures in force in the Commonwealth countries- 
and U.S.A. the decisions of the courts in. 
India and the Commonwealth, and the im. 
portant orders and rules framed under the 
two Acts. He has analysed the provisions of 
the MRTP Act, probed into the object of the. 
legislation and the foreign law on the subject. 
A dispassionate study of the legislation from- 
the viewpoint fof the professional, the discus. 
sion expounding the judicial and economie: 
principles is fruitful and it makes suggestions 
for improvements. 


4%. Foreign decisions are not of course bind. 
ing on Indian Courts, but English and Ameri. 
can decisions may be referred to with advan 
tage when the Indian Act has been paseed or 
the came lines and in the same terms as the. 
English Act. Ordinarily English equity cases 
are good guides, and if a novel point is raised 
and there is no Indian precedent, foreign de.. 
Gisiong may be usefully consulted. Generally 
speaking administrators, the business commu.. 
nity, lawyers and the public should greatly 
profit from fhe book. 


5. There isa table of cases and index at 
the end. 
R.S.S. 


THE LAW OF CIVIL PROCEDURE. 
By S. C. Sarkar & Prabhas C. Sarkar, 
5th Edition by Prabhas C. Sarkar & 
Sudipto Sarkar, B.A., LL.B. (Cantab), 
Vol. 1. S. C. Sarkar & Sons Private 
Ltd., 1.C Bankim Chatterjee Street, Cal- 
cutta 12. Pp. (16) & 530, Price Rs. 30. 


The Code of Qivil Procedure (Acè V of 
1908) consolidated and amended the laws re. 
lating to the procedure of the Courts of Civil 
Judicature. The Special Committee on the 
Oode had placed the arbitration clauses in a 
special schedule of the Code, but they ware 
transferred bodily to the Indian Arbitration 
Act, 1940. During the years numerous deci. 
sions have been made by the Supreme Ooust. 
of India and various High Courts, and the 
Legislature has also introduced many amend. 
ments to the Code, many of them being still 
on the legislative anvil. 


2. There are 11 Parts In the Code- The first 
one deals with jurisdiction and res judicata, 
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placo of serving, institution of suits, summons 
and discovery, judgment and decrea, and inte- 
rost and costs, and the next Part is concerned 
-with Courts by which decrees may be exe. 
cuted and the questions to be determined by 
them, transfers and legal representatives: pro. 
~cedure in execution, arrest and detention, 
attachment, sale, distribution of aseets, and 
resistance to execution. Suits involving the 
‘Government or public officers, aliens, foreign 
‘rulers and rulers of former Indian States, and 
appeals, are considered in two other Parts. 
‘The other Parts are concerned with Commis. 
sions, suits relating to public matters, sup- 
plemental provisions and special provisions 
relating to the High Courts, and Rules, The 
First Schedule contains more than 50 Orders. 


8. The essence of a Code is to be exhaustive 
on the matters in respect of which it declares 
the law and the object of codification is that on 
any point specifically deals with by it, such 
daw should be in the Gode. which therefore 
binds all Courts. In the latest edition of the 
volume under review the commentaries on 
-many sections had $o be re-written in view of 
‘many Supreme Court decisions and important 
decisions of several High Courts. As in the 
previous editions the amendments raade to the 
- Order portion by the various High Oouris 
have been given below the rnles concerned, 


4, The book contains practically everything 
a lawyer needs and in reasonable bulk, It in. 
corporates all the changes that have been 
made in the Code by recent legislation and its 
-casga law and commentary are quite handy and 
useful. The commentary is illuminating, case 
Jaw aptly chosen, and arrangement of contents 
pleasing. The notes are concise, without being 
-unnecessarily elaborate. The law being accu. 
vately summarised, it is at once convenient and 


-ugeíul. 
R. S. S, 


‘PRACTICE AND PROCEDURE OF 
THE SUPREME COURT OF INDIA. 
By B. R. Agarwala, M.A., LL.B., Ad- 
vocate, Supreme Court, Metropolitan 
Book Co. (Pvt.) Ltd., 1 Netaji Marg, 
New Delhi. 6. 1st Edition 1973. Pp. xxix 
and 376, Price Rs. 25, 


There is perhaps no otker tribunal in the 
-world upon which have been conferred jurie- 
dictions a9 wide as those enjcyed by the 
Supreme Court. The highest court of appeal, 
it has also original jurisdiction to try writ 
petitions for the enforcement of the Funda. 
mental Rights, suits between one State and 
another, and suits between a State and the 
‘Union of India. It has besides special jurisdic- 





tions to hear disputes relating to the election 
of the President and Vice-President of India, 
and to hear references made to it by the 
President. 


2. And yet, as observed by My. Justice J, M. 
Shelat, the Supreme Court has had to evolve its 
own practice and procedure by means of Rulea 
under Article 145 of the Oonatitution. These 
rules have had to be revised from time to 
time and have sometimes come} up before the 
Court for its construction and elucidation. 
Opinions expressed by the Court have often 
been no more than observations scattered in 
different cases, not readily found collested in 
s single place. But a knowledge of this Prac. 
tice and Procedure is necessary not only to 
the advocates practising in Delhi but also to 
those practising elsewhere. It can save the 
tima of the Couri and unnecessary applica. 
tions, delays and expenses can be avoided. In 
1967 “Practice and Procedure of the Supreme 
Court’ was published. But since then many 
material changes in the Rales and many new 
judicial decisions have seen the light of day. 
The book needed to be re-written, and in the 
volume before us decisions upto December 
1972 and all amendments to the Rules of the 
Supreme Cour 1966, have been incorporated. 

8. The book falls into two Parts, the first Part 
deals with each of the different jurisdictions, 
and the second with the Rules separately. 
These Jurisdictions cover Writ Jurisdiction 
Original Jurisdiction, Appellate Jurisdiction, 
Exira.ordinary Jurisdiction, Special Jurisdic- 
tion, and Advisozy Jurisdiction. The Special 
Jurisdiction covers Representation of People 
Act, 1951, Income.tax Act, 1961 and Mono. 
polies and Restrictive Trade Practices Act, 
The procedure in civil appeals, enforcement 
of decrees, and taxation of costa have been 
discussed, Each chapter opens with an useful 





Synopsis, and the book includes sẹ table of ` 


cases and index. 
R. 8. 8. 


GRUNDY’S TAX HAVENS. Edited by 
Milton Grundy. Sweet & Maxwell, 
London. 2nd Edition 1972. :Pp. 173. 
Price, £6 net. 


Here is basic information about the principal 
tax havens in the world as at Ist January 


1972. It covers the territories of the Bahamas, ` 


Bermuds, British Virgin Islands, Cayman 
Islands, Gibraltar, Hong Kong, the Isle of 
Man, Jersey; Liberia, Liechtenstein, Luxem. 
bourg, Netherlands, Antilles, New Hebrides, 
Norfclk Islands, Panama, and Switzerland. 
Oompiled by local experts, each pays regard 
to such factorg as communications, political 
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Stability, freedom of currency movement, 
«availability of professional and financial 
services, and the level of direct taxation. The 
‘fiscal advantage desoribed is of a general 
nature and not confined to a narrow range of 
-Gircumstances. Several territories have been 
excluded on one or more of these grounds, 
-and among them sre Andorra, Antigua, 
Bahrein, Barbados, Campione, Hire, Greece, 
Haiti, Jamaica, Lebanon, Malta, Monaco, 
Netherlands, Naum, 8% Vincent, Sark, Torka 
-and Caicos Islands, and Uruguay. 


2. The tax havens have been criticised on the 
grounds that they axe used for the manipula. 
‘tion of the world’s currency markets and for 
‘enabling a wealthy pexson to conceal his 
-income and fortune from the communify in 
vwhich he lives. Ii is however agreed that the 

tax havens must cause some loss to the fiscal 
authorities throughout the world at the same 
time that a good deal of business ig being done 
„in them which otherwise might not materialise. 


3. It is clear that there is a demand for 
freedom of manoeuyze in depreciation, profit, 
„profit accumulation and investment switching, 
in privacy, in provision for inheritance and 
ain other respects, to which the tax havens are 
responding satisfactorily. 


4, The present book should give the reader 
-an idea of what can or cannot be achieved in 
‘the various tax havens. He should be able to 
decide which territory best meets his needs in 
the context of æ partionlar problem. The con- 
‘tributora to this book were selected becanss of 
their expertise in this field and they would 
‘gladly deal with the reader's inquires regard. 
“ing their respective territories. B.8.8. 


COMMENTARIES ON MODERN 
HINDU LAW (CODIFIED AND UN- 
CODIFIED). By Paras Diwan, LL.M., 
Ph.D., Prof of Laws, Punjab Univer- 
sity. Allahabad Law Agency, 9 Univer- 
sity Road, Allahabad 2. 1st Edition, 
1972. Pp. xxxii and 508 and xxxiv. 
Price, Rs. 25, 


The present work, which includes all the 
-usual topics :of Hindu law, contains also & 
-Ohapter on Hindu philosophy, Hindu social 
structure and Hindu cmeept of law, subjects 
of which some knowledge is necessary for the 
better understanding of the rules of codified 
‘Hindu law. Woman’s estate, Stridhan, and 
Section 14 of the Hindu Succession Act, 1956 
are dealt with in a separate chapter, and some 
relatively minor topics like impartible estates, 
-damdupes, and benam transactions are dealt 
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with in bare outline. Some of the more 
important subjects like Mitakshara Go- 
paxcenary, sapinda relationship, some aspects 
of the law of partition and succession parti- 
Cularly succession under Section 6 of the 
Hindu Succession Act, 1956, have been con. 
sidered in a simple manner, with the help of 
diagramé and illustrations. In the Appendix 
have been included the text of the Hindu 
Marriage Act, 1955, Hindu Succession Act, 
1956, Hindu Adoptions and Maintenance Act, 
1956, the Hindu Minority and Guardianship 
Act, 1956, the Dowry Prohibition Act, 1961, 
the Ohild Marrisge Restraint Act, 1929, and 
the Hindu Widow’s Remarriage Act, 1856. 


2. The book, which states the Iaw as at the 
end of April 1972 and contains a subject index 
and case index, describes the sources of Hindu 
law, Schools of Hindu law, migration, and 
change of religion, the concept of marriage 
and theories of divorce. I¢ then deals with 
marriage, matrimonial causes, adoption and 
guardianship. The Mitakshara.and Dhayabhaga 
joint families, alienations, partition, succes. 
sion, maintenance, and religious and charitabie 
endowments axe considered. 


3. The author has included all the important 
decisions in uncodified and codified law, and 
if a point is covered by a later decision ib is 
cited, though the earlier ones ave given in the 
footnote. Important cases whose facts illus- 
trate a principle are cited in the text and the 
others in a foot-note. 


4%. The student, the practitioner, and the 
general publio should profit by this book, 
particularly those working for s law degree. 


R.8.8. 


enn tomcat 


WOOCDFALL’'S LAW OF LANDLORD 
AND TENANT. Vols. 1 & 2 Sweet and 
Maxwell. Price £2. 


Rent Control in England, which bagen in 
1915, had for its basic idea that the rent of 
every dwelling house should be restricted to 
the rent paid at a particular date (standard 
rent) with certain permitted increases, and no 
lendlord should obtain possession of such & 
house except on certain limited grounds. 
The booklets under notice are Vols. 1 & 2 of 
the second cumulative supplement to the 
27th Edition of Woodfall. In both volumes 
there are supplementary tables of cases and 
tables of statutes. In the first volume is 
additional or new matter on Chapters 1 to 20, 
on relationship of landlord to tenant; who 
may grant leases, and to ‘whom: contract for 
lease; species of tenancy; distress for rent and 
recovery by action; rates, faxes and assess. 
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menta; preservation and improvement of pre- 
mises; rights. and liabilities as between land. 
lord or tenant and third parties; assignment 
and gub-lease; determination of tenancy and 
recovery of premises by the landlord: criminal: 
law and offences relating to landlord and 
tenant. Agricultural tenancies, business tenan- 
cies, the Rent Acts and the various Appendices 
and forms are included in Volume 2. 


a ee 


UNITY AND DISCIPLINE THROUGH 
LAW. Edited by H. S. Bhatia. Deep 
& Deep, New Delhi, 1972. Pp. 160. 
Rs. 16/-. 


The Civil and Military Law Journal, New 
Delhi, established in 1965, with 'Unity and 
Discipline through Law’ as its motto, recently 
conducted an essay competition on this theme. 
Jt was called the ‘aw Minieter of India Gold 
Medal Essay Competition’ and the author of 
the article adjudged best among the entries 
was awarded a gold medal. A number of 
„entries were received from students and 
members of the public, both in India and 
abroad, and the handy little book before us 
collects together all the prizewinning entries, 
along with photographs and biographical 
details about their authors. This is a first 
attempt to mobilise and co-ordinate the views 
of many believers in the efficiency of law as & 
harbinger of unity and discipline, 


2. The suitability of the laws to specific 
circumstances, saya Mr. G, M. Nair, the Gold 
medalist, has to be periodically checked. If 
the social conditions congenial to unity and 
discipline are provided, the anarchic condi. 
tions may not be allowed to raise their heade. 
In the final analysis, cays he, the application 
of laws needs imagination and foresight on 
the part of the exeentive, for unity and disci. 
pline are relative concepts ix respect of time 
and social changes. The silver medalist, Mr, 
O. Anandram, analyses the Articles of the 
Indien Constitution with a view to examining 
which cf them are calculated to hesten our 
objectives and which to frustrate them. There 
are altogether sight prize-winning essays. 


3. Unity and discipline is the sine gua non of 
economic and social progress and, as observed 
by Dr. G. B. Dhillon, in the Foreword, without 
them, we should be missing the underlying 
aim of any legal system. Because of the decline 
of other traditional forms of expressing the 
moral semse of society in s period of social 
and industrial change, ‘law’ remains the most 
appropriate instzument for creating and main. 
taining unity and discipline. 


Raviews 


4, i È. 


4. The book should be found interesting by 
law students and lawyers as well aa the 
general public. : 


RIGHTS AND RESPONSIBILITIES. 
OF GOVERNMENT SERVANTS, By 
Kalicharan Patnaik, B. A, B. L., 
Advocate, Bhubaneswar, 4th Edition. 
1973. Pp. xxv & 383. Price, Rs. 25/-. 


The work under review contains provisions 
relating to Government servants’ condudt,. 
their dismissal, removal, retirement, re- 


‘employment, suspension, deparimental pre. 


ceedings, double punishment, criminal cases,. 
and writ applications, with the latest amend. 
ments. It presents a complete picture of the- 
essential rules and orders thst have been 
framed to regulate the conduct of Government 
servants. It deals with the legal formulae- 
arising out of a dispute relating tc a Govern. 
ment servani’s conduct. 

2, There are six Parts in the book, the first. 
one dealing with rules of conduct, constitu. 
tional safeguards and redress through courts 
and the principle of double jeopardy, while 
Parts II to IV desl with Orders relating: 
primarily to matters of suspension, retirement, 
dismissal, removal or reduction in rank, and 
consider sanction fox prosecution, legal pro. 
ceedings against Government servants, attach. 
ment of pay and properties, Disciplinary Pro. 
ceedings Rules 1951 and precedure and dis. 
posal of memorials and representations to- 
Government. The nature of the proof required. 
and the special formalities laid down in the 
Prevention of Corruption Act 1947 and the 
Code of Criminal Procedure hava been given 
side by side, 

8. Since the appearance of the 3rd edition 
in 1968, some statutory rules and orders have 
been amended, some High Court decisions. 
reversed or overruled by the Suprema Court, 
and a few more decisions have appeared. The 
book has therefore been revised thoroughly 
and brovght up-to.date, and changes and modi. 
fications upto September 1972 have beem- 
included. 


A. The book contains several useful appen.. 
dices ag well as an index and table of cases. 


probe 


LAW, LAWYERS AND JUDICIARY. 
By N. G. Shelat, Ex-Judge, Gujarat: 
High Court. The New Gujarat Law- 
House, near Three Gates, Ahmedabad. 
Pp. viii & 128. Price, Rs. 15. 


The next little book under notice brings 
together several of the lectures and articles. 
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of justice N, G, Shelat on different aspects of 
¢he administration of justice affecting the Bar, 
the Judiciary, the Government, and the public. 
‘The book is divided into three Parts. The 
main article in the first part touches the law 
relating to contempt of court, followed by 
an article which is intended to guide aspiring 
@tudents of law. The role of the legal pro- 
fession in the democratic cet.up of Government 
ds described, and another article emphasises the 
necessity of not only the rule of law but also 
of respect for that rule and treating the Con. 
stitution of India as a sacred document. The 
fast article in this Part relates to the role of 
the judiciary. 


2. The article on ‘Secularism’ in the second 
Part is of general importance inasmuch as it 
explains what a secular state means in iaw 
and dispels the notion that the State should 
be anti.religious. Two other articles deal with 
the general clamour about not getting justice 
‘Cheaply and quickly, the author trying to 
show how, even with the law and procedure 
as they stand, the situation Gan be met with. 
in reason. The author explaina the importance 
of the costume which the judge puts on while 
discharging his duties and finally lays down 
some guidelines for the Bench and the Bar. 
The articles in the third part are of a general 
mature, except for the one on ‘Problems before 
District Judiciary’, R.8.8. 


LAW YER’S GUIDE TO SURVEY AND 
PLEADER-COMMISSIONER’S 
DIARY. By Jugal Kishore Chatterjee, 
BSc, B.L., Advocate. S.C. Sarkar & 
Sons (Private) Ltd., 1.C-College Square, 
Calcutta 12. 2nd Edition. 1972. Pp.xv 
& 224. Price, Rs. 10. 


Mainly intended for lawyers in dealing with 
gazed involving Oommissions for Local Inves. 
tigation and for Partition under Order 26, 
O. P. C., the details of surveying are now 
Clearly explained for the benefit of the Banch 
and the Bar. It should help them greatly in 
checking reports and mapa submitted by the 
Pleader-Commigsioner and in grasping the 
mode of allotments in Partition. Points for 
@ross-examination are a special feature of the 
book, which includes also some sample ques- 
tions. Ths book, which includes an index and 
table of cases, describes the instruments of 
surveying, scales and their uses, general 
principles of surveying and relaying, and its 
legal aspects. Im this second edition of the 
book a chapter on Levelling and & chapter on 
Applied Surveying have been added and the 
ease law has been brought upto date. 
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2. The Pleader.Commisgioner’s diary dis. 
closes the practical methods of local investiga. 
tion, partition, and demarcation of decretal 
lands during delivery of possession; incident- 
ally it throws side.lights on the suthor’s 
adventures during his working, obstacles met 
with, methods of surveying on a summit of a 
hill, of several super-positions, experiences 
among the aboriginals of Obhotanegpur, ond 
of field-work during the Durga Puja festival. 

8. The Bench, the Bar and the general 
public slike should find the book useful and 
interesting. R.S.8. 





THE ALL INDIA SERVICES LAW 
JOURNAL. Vol. 1. No. 1. January 
1973. 


This is a new monthly journal serving 
gervicemen, the Bench and the Bar, with up 
to date legal dicta on the law of the Services, 
and published from 89 Hokiket Nagar, Mall 
Road, Delhi. Its Managing Editor ia Mrs. 
Shubh Malhotra, assisted by a board of Editors, 
its annual subsoription being Ra. 40 (Single 
copy Res. 5). 


3. The Journal has two Parts, the Reports 
part, and the Service Rules and Regulations, 
The inaugural number contains the Central 
Civil Services (Pension) Rules 1972, and con. 
tains reports of seventeen cases, covering the 
Supreme Court, the Bombay High Court, the 
High Courts of Delhi, Orisaa, Madras, Mysore, 
Allahabad and Kerala. The reported cases 
cover the subjects of administrative ordera, 
confidential reports, the Constitution of India, 
delegation of powers, departmental enquiry, 
discretionary powers, evidence, natural justice, 
pension, period of limitation, practice, proba. 
tion, promotion, seniority, protection by 
statute, and writ of mandamus. The more 
fmportant of the points made out in these 
cases axe that administrative orders confer no 
justiciable right, but this rule ig subject to 
exceptions; future promotions cannot be with. 
held on the basis of unconveyed adversa 
annual confidential reports, and discretionary 
powers vested in the Government or high 
officials of Government is not ox-facie bad. 


——— 


KURUKSHETRA LAW JOURNAL 
(Hindu Law Special). Vol. 1. 1974, 
Published by the Faculty of Law, Uni- 
versity of Kurukshetra. Editor.in- 
Chief: S. K. Singh LL.M., Aligarh. 
Annual subscription, Rs. 5. 


Itself a young university hardly fifteen 
years old, the Law Faculty of the Kurukshetra 
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University is youger still, having been started 
in August 1969, the only Law Faculty in the 
entire State of Haryana. Steps are being 
taken to stasi the LL.M, and PhD. Courses. 
The Journal should encourage students and 
staff of the University to think seriously about 
legal issues and problems and air their con- 
sidered views. After all, legal education aims 
not only at the production of professional 
lawyers, but also ihe stimulation of research 
into the scientific and philosophical aspects of 
law. ' 


2, In April 1971 the Faculty of Law spon- 
sored an All India Seminar on “Recent Legis- 
lation on Hindu Law; Ita Socio-Legal Impli- 
cations,’ and the Issne under notice con- 
tains an account of the proceedings of that 
seminar and the texts of the papers read at it. 
They deal, inter alia, with the codification of 
Hindu Law, uniformity of personal law with 
special reference to marriage, judicial trends 
under the Hindu Marriage Act 1955, divorce 
and its sosio-legal complications in the context 
of the Hindu view of life, position and legal 
status of sons of void marriages, problems of 
de facto guardians, and some observations on 
the maintenance of ‘Child.’ The Notes and 
Comments include the topics of bigamy, debts 
under Hindu law, what is ‘reasonable excuse’ 
and whether hereditary trusteeship i3 pro. 
perty. There is siso a separate section for 
Book Reviews. B.8.8. 


INDIAN. CONTRACT ACT 1872. By 
Satish Chandra Jain, Advocate, and 
Sushil Kumar Aggarwal, Advocate. 
Jayna Publishers, Prempuri, Muzatfar- 

- nagar (U. P.) ist Edition, 1973. Pp. 273 
& iv, Price, Rs. 16, 


An agreement enforceable by law is a con- 
tract; it must be made by the free consent of 
the parties competent to contrac}, for a lawful 
consideration, and with a lawful object. Prior 
to the passing of the Indian Contract Act 
1872, the law applied by the High Courts was 
the Common Law of England and, where 
Hindus and Muslims were concerned, by their 
respective customs and usages. The Indian 
Act is the work of the English lawyers and 
embodies the main principles borrowed from 
English law- 


“22. The book before us is a handy commen. 
tary on the Ach all the leading cases and 
decisions of the Supreme Court of India are 
set out, and the notes are quite brief, the sim 
being to place before the public the implica- 
tions of the Act in a cleax manner, its intri- 
cate principles being explained by means of 
suitable illustrations. 


A. I Bs 


3. The 238 Sections of the Indian Act have: 
been divided into ten chapters, dealing, res. 
pectively with the acceptance and revocation: 
of a proposal; voidable contracts and void 
agreements; contracts which musi be per.. 
formed and by whom; time and place of 
performance; consequences of breach of con- 
tract, and indemnity and guarantee; bailments. 
and suits by bailees or bailors; agents and’ 
their duty to the principal, and effects of 
agency on contracis with third persons, 


4, There is an index at the end. 
B.8.8. 


RELIABILITY OF EVIDENCE. By 
Arne Tranbell, Swedish Council for 
Social Science Research, Beckmans,,. 
Stockholm. 1972, Pp. 165. 


The Law of Evidence lays down rules as 
to what matter is or is not admissible for the 
purpose of establishing facts in dispute and as 
to the manner in which such matter may be 
placed before the Court. Tha one thing on 
which the decision of every case depends is 
evidence and every lawyer and judge should 
have a thorough grasp of the Law of, Evi. 
dence. Whenever a witness distorts reality or 
describes it in a misleading way, the distor- 
tions or incortect interpretations can be 
traced back to their origins. Oftenit might be 
possible to reconstruct the real course of events 
behind the distorted reports, provided the 
factors which gave rise to the content and 
form of the Statements are detected and 
described. 


2, The main objective of the work before 
us, therefore, is to introduce a system of ideas. 
on how evidence based on human observation 
ought to be analysed so as to ensure scientific 
precision and integrity. The book is addressed 
primarily to lawyers and professional psycho. 
logista as well as to sociologists and anthro.. 
pologists interested in methodology. 


3. Of the threa parts in the book, the fisst 
on “Foundations of Statements,” acquaints 
the reader with the concepts of psychologists 
in their analysis of human perception, human: 
memory, and human verbal communication. 
The second part, "Experimental Witness 
Psychology,” is confined to two experiments, 
whose main purpose is to demonstrate how 
Inaccuxasies and deviations found in witness 
statements arise. The first experiment, ‘Mur. 
der in the Corridor,” is concerned with social 
psychological factors, and consisis of a well- 
planned incident enacted ‘before a gathering 
of uninitiated people who were aftezwards 
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asked to report their observations. The pur. 
pose of this reality experiment was to study 
the observational capacity of an audience 
during a state of panic. The second experiment: 
YA thick bundle of brown envelopes,” is con. 
cerned with the mechanisms which is responsible 
for the introduction of falte information into 
witnesses’ memory images. In the third part 
of the book, Techniques of Analysing Witness 
Statements,” a methodology is presented for 
the witness psychologist’s Investigation, under 
the heads of experimental data, data for in. 
terrogation, general psychology as a courge of 
information, the significance of individual 
characteristics, social psychology as a frame of 
reference, statement reality analysis, co.ordi. 
nation of methods. and the psychologist as an 
expert witness, 


4. During the last 20 yeays the anthor has 
acted as an expert on witness evidence in 
criminal cases in Sweden and he has used a 
number of cases in actual experience in the 
creation of a useful technology of witness 
psychologists. Explanations of technical con. 
cepts and further references are useful features 
of the book. 


errer 


JOURNAL OF THE BAR COUNCIL 
OF INDIA, Vol, I, November 1972. A 
quarterly. Single copy: Rs. 3. Annual 
Subscription Rs. 12. The Bar Council of 
India, AB/21 Mathura Road, Facing 
Supreme Court Building, New Delhi. 


It would seem to be that, for the last seve- 
ral years, even though various decisions, 
orders. resolutions and views were expressed 
by the Bar Council of India, there has been 
no effective medium through which all of 
them could have been made known to each 
and every advocate in the country. For the 
effective dissemination of these news and 
views a publication of the type we are .consi- 
dering was necessary. As & matter of fact, in 
many countries governed by the Rule of Law, 
Bar Associations and Bar Councils have their 
own journals, as im some States in India. and 
besides containing material for the legal pro- 
fession concerning important matters, they, 
are being highly influential in moulding the 
shape and content of law reform, legal educa- 
tion and progressive legislation. 

2. The Journal of the Bar Council of India 
will devote itself to. the publication of matters 
relating to the Bar Council of India cr infor- 
mation on matters that may require publica- 
tion; the orders or proceedings of the Dieci- 
plinary Committees of the State Bar Councils 
or of:any: of its activities: decisions of the 
Supreme Court and the High Couris on mat- 
ters of interest to the profession; matters 
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connected with the Bar or Judiciary in coun. 
tries outside India; amendments of the Advo. 
oates Act, 1961 ox of other enactments com- 
nected with the legal profession; proceedings 
of legal conferences or seminars; articles on 
matters relating to the Bar or the judiciary; 
and matters connected with law refozm. 


3. Opening with a number of messages and 
the Chairman’s page, which will project the 
policies of the Bar Council of India and con. 
tain the Chairman’s :personal comment on 
matters of interest and significance tothe Bar, 
like the Bombay Conference of the Bar As. 
sociations of India, of the International Bar 
Association, the exit of the death penalty in 
America, and the Joint Committee Report on 
the Advosates (Amendment) Bill 1970. There 
are separate sections for Jadicial, From the 
Secretarias of the Council, and Miscellaneous.. 
Far and away the most important section is: 
that on Articles, There axe highly interesting: 
and provocative articles on the Role of Advo.. 
cacy by the Lord Chancellor of Great Britain, 
new professional standards in the U. S. and 
the Indian Bar, the Indian Judiciary, legeb 
aid and practical legal education and a sug.. 
gested cole for the Bar Council Legal Edu. 
cation Committee, and Mr. N. A. Palkbivala’s, 
reflections on the betzayal of basio freedoms. 

4%. The Journal should ‘be easily able to 
promote and maintain the High standerds of 
the legal profession and earn for itself respect 
as an enlightened source of public opinion on. 
matters concerning the Indian Bar and Bench. 

R.S.S 
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JURISPRUDENCE. By M. J. Sethna, 
Ph.D., Prof. of Law. University of 
Bombay. Revised and Enlarged third: 
Edition by Jehangir M. J. Sethna, LL.M. 
(Harward), Advocate, Bombay High. 
Court. Lekhani Book Depot. Bom.. 
bay 4. Pp. xxvii & 697, Price Rsii45. 
Jurisprudence is the study of fundamentah 

legal principles, including their historical, 

philosophical, and sociological bases and an 
analysis of legal concepts. Jurisprudential. 
thought has of late undergone changes in the. 
realm of social philosophy underlying law. It 
has zepercussions on other subjects also. The. 
law of crimes calls for a good knowledge of 
criminology and psychiatry. and the law of 
contract calls for a general knowledge of eco. 
nomics and economic theory. The objecé of 
jurisprudence is that of examining the existing 
law and the principles on which it is based, 
analysing its concepts, testing its utility and 
its consequences on social welfare, and sug. 
gesting improvements. 

a. The present third edition of this work 
om Jurisprudence has been completely revised, 
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"The Introduction deals, inter alia, with the 
interrelation between jurisprudence and other 
studies, and gives a brief review of legal 
‘theory and an ides of the various schools of 
‘thought. The utility of social inetitutions in 
the giudy of jurisprudence is described in the 
Introduction. which concludes with & brief 
survey of Hindu end Mahomedan Jurispru. 
dence. 

8. Law, the sources of law, the doctrine of 
‘atare decisis, theories relating to tha State and 
administration of justice, legislation, custom, 
and precedent, find their place in Part I, and 
Part IT deals with legal rights, titles and 
obligations, property and status, and the prin. 
iples relating to civil and criminal liability, 
and legal personality, as well as ownership, 
possession, Acts, Knowledge, Intention and 
Motive. The legal principles pertaining to pro- 
atedure and evidence are covered in Part ITI. 


4%. The principles of law have been discussed 
‘in the light of a comparative study and with 
-@pecial reference to the Indian legal system 
wand decisions. Cases have been brought up to 
‘date and added. Much material hag been re. 
formulated so as to bring the work in confor. 
mity with the latest ideas. A chapter op Law 
sand;Morality® has been added. At all relevant 

places reference has been made to the prin- 
-giples of Hindu and Mahomedan juris- 
„prudence. 

5. The select bibliography has been res 
‘tained with additions and alterations, and the 
‘table of cases and index complete the useful. 
‘mors of the volume. R. 8. 8. 


WEALTH TAX, GIFT TAX, AND 
ESTATE DUTY LAWS IN PRAC- 
TICS. By Shiavax Mistry, M. Com, 
A.C. A, Chartered Accountant. Tax- 
mann Publications Private Ltd., Kucha 
Chelan Khari Bhaoli, Delhi, Ist Edi- 
tion, 1972. Price Rs. 25. 


The Estate Duty Act, 1953, along with the 
"Wealth Tax Act, 1957 ond the Gift Tax Act, 
1958, was enatted in order to give effect to 
the Directive Principles of State Policy con. 
tained in the Indian Constitution. They require 
the State to lessen economic inequalities, 


[*] See the nuthor’s “Law and Morality.” Univer- 
sity of Bombay 1969, 
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check concentration of wealth, and rectify un. 
equal distribution of wealth while assisting 
the .Siate in financing its development 
schemes, Against the background of the taxa. 
tion systems of Western Countries, it is not 
surprising that the Indian Legislature should 
have thought of imposing a fax on property 
passing to others on the death of a person. 

2. The Estate Duty Act, deals with the ex. 
tent of charge, property which is deemed to 
pass, special provisions relating tc transfers, 


. exGeptions, and rates of duty. The Act covers 


value chargeable, deductions, collection, and 
facilities for raising the duty. The Wealth Tax 
deals with assets subject to charge, wealth tax 
authorities, assessment, liability, revisions and 
references, payment and recovery, as well as 
refunds. The Gifts Tax Act covers gifts subject 
to the levy, gift tax authorities, and other 
topics similar to those deals with by the 
Wealth Tax Act. 

3. The volume before us throws ample light 
on the complicated questions arising in the 
administration and practice of these laws. 
The first Part gives, under each of the three’ 
Acts, practicsl illustrations, colutions, notes, 
and summary, as well as rates and duties, each 
chapter being preceded by a subject index. 
The Second Part covers words distinguished, 
tax glossary, Board's ciroulars, limitations, 
penalties and court-fees, and subjectwise cita. 
tions. The final Part gives the text of the 
various Acts and Ruler. i 

%. The author has tried to simplify the sub. 
ject by means of profuse illustrations, brin. 
ging out their practical aspects, but a member 
of the Bar arguing a tax matter’ before the 
Bench is pzimarily concerned with the general 
principles of liability to these taxes as opposed 
to the details of assessment. The Indian estate 
duty legislation is based on the English law 
on the subject and the general principles and 
fundamental concepts, and even the language 
has been borrowed from the English enact- 
ment, and a knowledge of the English enact. 
ment and case law is therefore important. The 
provisions of the Indian Act, however, must 
be understood, in the context of their peanliar 
background and setting, due regard being paid 
to the personal laws and the statutory pro. 
porty and trust laws, which differ widely from 
English laws and socio.economic sag 


BOOK RECEIVED 


BOLTON’ S APPORTIONMENT 
TABLES. Stevens & Sons London 
` (N. M. Tripathi Private Ltd., Bombay 
2). 2nd Edition 1970, Price £2 net., 


showing the proportion for any. 
number of days of any rate or other 
yearly or half-yearly amounts. 
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JUSTICE BY TRIBUNALS. By M M 
Singh, M.A ,LL.B., D.Litt. World Press 
Private Ltd., Calcutta. 1st Edition, 1973. 
Pp. xxxi & 374. Price Rs. 30/-. 


What are the criteria for distinguishing a 
4ribunal from a Court? How are tribunals 
suited to render justice better than the Courta? 
Ts the system of tribunals in India different 
from that in any other common law country? 
dg that difference necessary to fulfil the 
objectives for which tribunals have come into 
axistence? Is the system adequate? How to 
smake it operate more efficiently? The work 
before us attempts to answer these and other 
questions more or less satisfactorily. 


2. The book deals with the nature of 
tribunals in the context of the ‘oult of’ quasi. 
gudicial, and shows they have greater affinity 
with the judiciary than with the executive and 
are not a mere annexe to the administration. 
The evolution, law, organisation, procedure 
and functions of the tribunals are described, 
the tribunals being grouped into seven cate. 
gories, viz, constitutional, departmental, 
regional and local authoritie3; adjudicatory 
powers of revenue authorities; tribunals for 
selection affairs; tribunals for acquisition, 
requisition, claims and compensation proceed- 
ings; tribunals for industrial, commercial 
Jabour and welfare matters; tribunal powers 
of transport authorities, and sadjudicatory 
powers of the regulatory agencies. 

3. The organisational and operational aspects 
of the control exercised by the Oourts over 
tribunals are dealt with, bringing out how 
‘justice by tribunals is an integral part of the 
administration of justice in Indis. Tribunals 
ave looked upon as agencies of summary justice 
‘Of a technical nature called for by changing 
ocio-economic and technological changes. 
‘There are of course gaps and contradictions 
in the principles, Jaws and practices relating 
to the tribunals, and useful suggestions have 
been made for rationalising the system. 
‘There are four appendices each dealing with 
domestic bodies, adjudicatory proceedings in 
emergencies, investigation by administrative 
agencies and commissions, and questionnaire 
for facilitating field research work. The book 
includes a map showing India and other 
common Jaw countries, list of cases, biblio- 
graphy and index. 

4, This is a thesia approved for the D.Litt 
‘degrea of the Qalcutta University, ani is 
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among the first booka in which the working of 
& larga number of tribunals has been related 
by the author. He ha; examined the nature, 
organisation, methods, extent and limitations 
of the Courts’ control over tribunals, and 
pleads for a more flexible and practical 
approach to the administration of justice by 
the tribunals. 


Students of public law and public adminis. 
tration everywhere should find the volume 
highly instructive. R.S.S. 


COMMENTARY ON THE PAYMENT 
OF GRATUITY ACT, 1972. By Jay- 
sankar Gupta, M.A., LLB, Advocate, 
Calcutta High Court Manisons Publish- 
ing House, D2/2 Bidhan Ch. Roy 
Market, Calcutta 13, 1973. Pp. 240 & vii. 
Price, Rs. 20. 


This is a section.wise commentary, with 
synopsis, of the Payment of Gratuity Act, 
1972, which is a piece of social welfare legis. 
lation aired at providing gratuity to employees 
engaged in factories, mines, oil fields, planta. 
tions, ports, railway companies, and shops and 
establishments. Several State Governments 
having voiced their intention of legislating on 
lines similar to those followed earlier in 
Kerala and West Bengal, 2 Oentral law on the 
subject was found necessary‘in order to ensure 
a uniform pattern throughout the country. A 
uniform law would obviate differential treat. 
ment of the employees of a concern working 
in different State branches, especially on 
occasions when they happen to be transferred 
from one State to another. Gratuity is payable 
after a continuous servica of not less than 
five years, and it will be at the rate of 15 days’ 
wages based on the wages last drawn. The 
maximum gratuity payable should not in any 
case exceed twenty months’ wages. 


2. The book under review also incorporates 
the relevant provisions of the Income.tax Act 
and the Rules in respect of gratuity. A table 
of ready reckoner on calculating gratuity has 
been included, as well as the notifications 
issued by the Central Government in respect 
of the officers who have been designated as the 
controlling authorities and appellate autho. 
ribies under the Act. There is an index, index 
of cases, and a “Due Slip’ which will entitle 
every purchaser of the book to receive, on 
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payment of Rupee one,:a.copy of the West 
Bengal Gratuity Rules when they are published, 
8. There has been little time for a body of 
case law to be built around the subject. The 
author has therefore had to make use of 
principles decided by the Qourts on various 
topics. B.8.8. 


QUESTIONS AND ANSWERS ON 
TORTS. By Rajni Roy, LL.B. Sweet & 
Maxwell Ltd., London (N. M. Tripathi 
Private Ltd., Bombay 2). 1972. 


A tort usually consists in some act done by 
the defendant whereby he has without just cause 
done some kind of harm to the plaintiff. The 
law of torts prevents men from hurting one 
another, whether in respect of their property, 
persons, reputations or anything else. To con- 
stitute a tort, there must be a wrongiul act or 
omission, i. 6 breach of duty by a person; 
the wrongful act or omission must result in 
legal damage to another and if must be of 
such a nature as to give rise to a legal remedy 
in the form of an action for damages. The 
questions and answers contained in the present 
booklet have been grouped togsther under the 
heads of Parties, General Principles, negligence 
and Remoteness of Damage, Dangerous Fro. 
perty and Srich Liability, Injuries to the 
Person and Abuse of Legal Process Wrongs in 
Relation to Property, Defamation, Deceit, 
Injurious Falsehood and Passing Off, and 
Injuries to Contractual Relations. 


2. This is an aide memoire for a student 
preparing for a Law Society. Bar or 3 degree 
examination. To obtain maximum benefit the 
student should first gain his knowledge from 
text books and lectures (for e.g., General 
Principles of the Law of Torts by Philip 
S. James, Casebook on Torts by M. M. Scott, 
and Oracknell’s Law Students’ companion, 
No. 2: Torts. These are Butterworth publica. 
tions), then select come questions and compare 
them with the answers in this book, which 
should help him to improve his examination 
technique. The facta of many of the quoted 
cases have been omitted, but references are 
given so that the student can incorporate 
them in his answers. B.8.8. 


LAW OF CONTEMPT OF COURT, 
By A. K. Avirah B. A., B, L., Advocate, 
Ernakulam, & P. Parameswaran Mo- 
othath, B. A. B. L., Travancore Law 
House, Ernakulam. 1st Edition, 1973. 
Pp. ii & 102, Price Rs. 10. 


Any act of disobedience of a lawful order of 
a court or ony act which interferes with the 
administration of the law by a court falls 
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within the category of contempt of Courte 
Before the present Act, the law relsting to 
contempt of Court was uncertain, undefined 
and unsatisfactory. Contempt of Court is 
defined at the beginning of the Act, and the 
whole Act is intended to adhere to and ex- 
pound the implications of the definition. 


2. The authors of the present neat little 
book have tried to present the scattered law 
relating to contempt of Court in India in a 
systematic form for purposes of ready refer. 
ence. The contempt of Courts Act 1952, the 
Sanyal Committee Report, the Contempt of 
Conrts Act 1971. and the Rules made by the 
High Courts of Kerala, Allahabad, Mysore, 
Madras, Andhra Pradesh and Calontta, have 
been included. The Sanyal Committee had in 
its report recommended various changes in 
the existing law, and some of them bave been 
incorporated in the new Act. The Sanyal 
Committee Report contains chapters on, inter 
alia, the historical background, constitutional 
provisions relating to contempt, definition and 
classification, contempt in relation to pending 
proceedings, contempt in relation to imminent. 
proceedings, contempt relating to innocent 
dissemination, contempt in relation to pro. 
ceedings in chambers or camera, defences, 
practice and procedure, and right of appeal, 


8. The book should be found useful by the 
Courts and lawyers alike, 
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THE BOMBAY TOWN PLANNING 
ACT. By R. M. Shah, Advocate, and 
Harshad R. Shah, B. E., M. S. Gujarat 
Law Reporter Publications, 57/2 Gandhi 
Road, Ahmedabad. Pp. A16 & 208 
Price Rs, 18. 


This is a critical commentary with case law. 
index, rule3 and notifications, on the Bombay 
Town Planning Act, 1955 as applicable to the 
State of Gujarat. There has been little plan. 
ning in the growth of many of our cities and 
towns, with the result that public amenities like 
hospitals, schools, colleges and libraries, recrea.. 
tion parks, roads and drainage, and other 
things are being found inadequate, and the 
Bombay legislature felt that towns should be 
allowed to grow only on planned schemes.. 
The Bombay Town Planning Act containg 
large technical details. The stages prescribed 
for the town planning sshemes are spread 
over different chapters such as Development 
Plan, Making of Town Planning Scheme, De- 
claration of Intention to make a Scheme and 


- Draft Scheme, the Town Planning Officer and 


Court of appeal, splitting up of schemes into- 
sections, Joint Town Planning Schemes and 
Finance. The authors have tried to cover the 
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complete course of town planning technique 
and methodology, land acquisition proces- 
dings and the valuation of such land. The 
book incorporates the town planning law as 
interpreted by the Supreme Court of India 
and various High Courts, This is a compact 
book elucidating the principles of the Act for 
the benefit of town planning and development 
Officers, local authorities and the general 
public, 

The table of cases and subject index are 
useful features, B.8.8. 


TELLICHERRY COURTS CENTE- 
NARY SOUVENIR 1973. Published by 
the Tellicherry Bar Association. 


The District Court of Tellicherry, North 
Malabar, completed 165 years of its existence 
in 1972, The legal luminaries who adorned 
that Court were many, and if was presided 
over by several very able judges. Originally 
designated as the Zilla Oourt of North Malabar 
Division in 1807, its name was changed to the 
Zilla Court of North Malabar until 1827. 
From 1827 to 1843 it was called the Auxiliary 
Court of Tellicherry and when the Madras Civil 
Courta Act was passed in 1873, the Court was 
designated aa the District and Sessions Court 
of North Malabar. In 1807 and for some years 
later the decisions of the Court were given in 
Malayalam on engrossed stamp paper of nomi- 
nal value, although the presiding officer was 
invariably a European. About 1820 the desi. 
sions came to :be recorded in English and 
Malayalam. This practice continued till 1880, 
since when the English language has held 
away. The illustrated Souvenir before us pze. 
sents its inspiring history and of the men who 
shaped its past in a series of highly interesting 
articles, 


2. Among several articles more or less 
equally interesting many of them highlighting 
the well.known personalities and the leading 
landmarka in the history of the last hundred 
years and more, reference may be®made to 
those on the reform of Muslim personal law 
ia India and on Rationalism and Muslim 
Law. Law end social change in the medieval 
period is the subject of another instructive 
contribution. In fact law as an instrument of 
social change, how law and social change have 
acted and reacted on each other are the main 
theme of most of the articles. Mr, Raghunath 
Reddy, Union Minister for Labour cites the 
recent constitutional amendments as the most 
striking example of legislation enasted to 
reshape the law so as to tailor if to the pre. 
vailing social aspirations. Mr. H. M. 8. Nambu. 
dripad describes how the social changes in 
Kerala led to the reform of the laws and 
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shows: how law’ caninat be: indifferent to social 
changes, 


8. While political, decisions, economic caps. 
bilities and technological know-how dictate 
the direction and pace of the new order the 
actual change.over, opines Mr. V. R. Krishna 
Tyer, Member of the Law Commission can be 
effectively achisved only through the legal 
process a3 long as we are constitutionally 
wedded to the rule of law. Failure to associate 
law men with economic, social and technologi. 
cal changes is shortsighted and a re.orienta- 
tion of the outlook of the Planning Commis. 
sion is urgently called for. Whatever the 
formsof government law has to be administered 
and justice meted out: and there cannot be 
law without lawyers. The Janior ‘Advocates 
Association, Tellicherry calls therefore for a 
remodelling and re-vamping of the entire 
judicial system and lawyers should be widely 
appointed on quasi-judical bodies and tribu. 
nals algo. 

RSS. 


PROFESSIONAL ETHICS FOR LE- 
GAL PRACTITIONERS. By Raghu- 
nath Das, Advocate, Cuttack. Cuttack 
Law Times, Cuttack 2. 1973. 1st Edi- 
tion. Pp. iii & 160. Price, Rs. 10. 


Should a lawyer conduct his own personal 
case? Should he accept the brief of a close 
relation or intimate friend or in æg brief in 
which he is a likely witness ? Should he accept 
a brief against his own conscience, or against 
s personal friend? Should he act as a junior 
to a lay.man or departmental man, or should 
he always and in any circumstance include the 
scandalous charges of his client in his plead. 
ings? Fairly adequate answers to the foregoing 
questions are given in the work before 
us which includes chapters each beginning 
with a- synopsis on disciplinary proceedings, 
Rules of the Bar Council of India and its Dis. 
Giplinary Committee -eand the Supreme Court 
Rulea and «the lawyer’s ten commandments, 
Hoffman’s Fifty Resolutions ani canons of 
the American Bar Association. Opening with 
an introductory chapter the book includes 
separate chapters on the legal profession the 
lawyer's duty to the client and the Court and 
his other obligations. 


2. The author has tried ‘to acquaint ‘the 
reader with the historical growth of the legal 
profession, its contribution to the national 
movement, its social utility and role in esta. 
blishing a social order, its place in the judicial 
structure. He has tried to warn the unwary 
practitioner of the limits and obligationa of 
his profession, For legal practitioners in 
England, we have W. W. Boulton’s “A Guide 
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to Conduct and Etiquette at the Bar of 
England and Wales” (1971, Butterworths). 


3. The book under review is adapted to the 
needs of law students and young practitioners 
at the Bar, and a sei of model questions have 
been provided for them. It carries a useful 
table of cases and index. nas 
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THE EMPLOYEES’ STATE INSUR- 
ANCE ACT 1948. By C. C. Anajwala, 
B.A. (Hons.), LL.B.C. Jamnadas & Co., 
140-C Samaldas Gandhi Marg, Bombay. 
2nd Edition, 1973. Pp. xxiv and 238. 
Price, Rs. 12.50. 

The Employees’ State Insurance Act, 1948, 
is a piece of social security legislation seeking 
to remove some st least of the evils that 
afflict society. The book before us containg 
the text of the Act as amended upto date, 
Employees’ State Insurance (Central) Rules 
1950, Employees’ State Insurance (Jeneral) 
Regulations 1950, Bombay Employees’ Insur- 
ance Oourt Rules 1951; Bombay Employees’ 
State Insurance (Medical Benefit) Rules 1954, 
and explanatory and critical commentaries 
covering the latest case law. 


9. The Act seeks to extend to the employees 
of factories and establishments certain cash 
benefits and medical care. The benefits are in 
the nature of benefits for sickness, maternity, 
disablement, and dependants and funerals, 
besides medical attention, these benefits com. 
ing from Contributions made by employers, 
employees and the Government. The present 
book covers the entire gamut of the insurance 
acheme, including the powers snd functions of 
the E. 8. I. Corporation, the Medical Benefit 
Council and the Insurance Court, ss also the 
rights and obligations of the employers and 
employees. In the latest edition of the book 
several of the commentaries have been re. 
written having regard to the latest judicial 
pronouncements, and an Introduction has been 
added for an easier understanding of the 
scheme and the basic principles of the Act. 
A table of cases and general index have also 
been included. The book should be highly 
useful to industrial establishments, trade 
unions, professional lawyers and students 
alike. 

2, The seventeen social security measures 
obtaining in India require consolidation and 
rationalisation, and it is not known whether 
the special officer appointed to integrate them 
and evolve a common cods has yet made his 
recommendations. 

R.S.S. 


nm. 


Revinws 


A. I. R. 


THE LEGAL SYSTEM OF SOMALI 
DEMOCRATIC REPUBLIC. By Haji 
N. A. Noor Muhammad, M.A, B.L., 
LL.M. The Michie Company, Char- 
lottville, Virginia, U.S.A. 1972. Pp. xviii 
and 429. 


Mr. Noor Muhammad is known to the 
reader as the author of ''The Development of 
the Constitution of the Somali Republic’ 
(1969), already reviewed in these columns. 
Unlike several other African States, Somalia 
has inherited two distinct legal systems, the 
Italian and Anglo.8axon systems co.existing 
with Shariat (Islamic) law and customary law. 
The present work is so planned that it sketches 
the historical events that enabled Britain and 
Italy to superimpose their influence on the 
Islamic nomads. 


2. The book records the development of the 
legal systems that were the legacy of these 
powers to Somalia. There is a detailed exami. 
nation of the legal systems introduced into 
Italian Somalia and British Somaliland. The 
main sources of law in the colonial era are 
emphasised as well as the judicial systems 
established during that period. Developments 
since Independence are treated in greater 
detail. Constitutional law, the powers and 
functions of various organs of State, the sources 
of Law, and ihe judicial system of the Re. 
public are esit with at length. It is algo 
devoted to the methodology adopted for the 
integration of the laws, with an analysis of the 
most important branches of Jaw. Mention ig 
made of the Jaws on legal education and the 
legal profession as a whole. The law is stated 
as at 31st December 1970. 


8. The Komali Jegal system has retained 
without radical change the vitel principles of 
Shariat law while incorporating modifications 
in customary law and institutions. It has also 
adopted the received Jaws, which are part of 
the legacy from colonial rule. 


The book carries an index. 
RSSB. 
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CARRIAGE OF GOODS BY SEA AND 
BILLS OF LADING. By A. B. Gandhi, 
Bar.at-Law. Milan Law Publishers, 
15/2, Navjivan Society, Bhadkamkar 
age Bombay 8, 1973. Pp. 393. Price 

s. 30. 


The principal Indian enactments regarding 
the carriage of goods by sea are the Bills of 
Lading Act IX of 1856 and the Carriage of 
Goods by Sea Act XXVI of 1925, the provi. 
sions of which are substantially the same ag 
those of their English counterparts, with 
necessary modifications to suit local conditions. 





We have here aclear commentary, with synop. 
gis, on both the Acts. It covers also Salvage 
and Freight, and the Admiralty Jurisdiction 
of the Indian High Courts. To understand the 
latter topic, it has been necessary to include 
the Colonial Courts of Admiralty Act, 1890 
and the Colonial Courts of Admiralty (India) 
Aat, 1891. Forms of various Bills of Lading 
and charter.parties are given in order to help 
one to undarstand the salient features of the 
statutory provisions. The Marine Insarance 
Ast, 1963 is discussed in outline ,to faci- 
litate the study in proper perspective of the 
Carriage of Goods by Sea Act, 1925. There is 
a historical introduction which gives the back- 
ground of the Act, and the table of cases and 
index are useful. 

2. The Hague Rules 1924, which was the 
basis of the Carriage of Goods by Sea Act, 
1925, were amended by the Brussels Protocol 
1968, and England has given effect to the 
Gonsequential changes, and India too may have 
to follow suit. More changes are expected in 
respect of the rights and liabilities of Shipping 
Companies under the Bills of Lading. The 
Indian judicial decisions on the subject of 
shipping laws are comparatively few andthe 
author has therefore made extensive use of 
English and American decisions. 

3. The book should be of assistance to law. 
yers, students and persons conne3ted with the 
shipping industry in India. R.S.8. 


ALIGARH LAW SOCIETY’S' RE- 
VIEW. Vol. II. 1971. Faculty of Law, 
Aligarh Muslim University, Aligarh. 
Editor : M. Moshir Alam. LL.M. 
(Final). 


The second issue of this annual review is 
devoted to the manitold problems of Muslims 
and their solutions, With a solitary exception, 
all the articles are original and have not been 
published earlier. There are more than 15 
articles, and, of them about eight cover the 
topics of general and economic backwardness 
of the Muslims and their marriage and divorce 
problems. The Faculiy Report for 1971.72 
gives particulars about the staff and research 
workers, aud the titles of various papers sub- 
mitted by them and publications issued. There 
are articles, inter alia, on British Indian 
Legislation of Muslim Personal Law, recent 
trends in the judicial interpretation of Islamic 
Law, and the Common Civil Code. 

2. That the dowry system is entirely un. 
Islamic is proved by one of the contributors, 
while another considers a separate political 
party for the Muslims suicidal. As regards, 
Urdu it is contended that it is not a rival of 
Hindi and should therefore be given its right. 
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ful place. Another writer gives his dispas. 
sionate views on divorce and pols gamous 
marriages. Leaving aside both the reformiats 
and the antireformist schools regarding Muslim 
personal law, Islam allows polygamy, but 
forbids it if equal justica cannot be meted out 
to all the wives, and it should therefore be 
retained, especially in particular special situa. 
tions, The law of divorce should be humanised 
and protection afforded to women, and some 
change must be introduced to protest the 
interests of orphans who may lose their fathers 
while their grandfathers are alive. nae 


ARTICLES ON TAXATION AND 
OTHER LAWS. By Chavali Surya- 
narayanamurti, B. Com.. B.L., Advo- 
cate. Bharati Publications, Chikadpalli, 
Hyderabad A. P. Ist Edition. Vol. I. 
1973. Pp. 124. Price Rs. 10. 


The author of "Commentaries on the Andhra 
Pradesh General Sales Tax Law,” Mr. Sarya- 
naraysnamurti, contributed articles to several 
professional journals on the constitutional 
aspects of some of the provisions of that Act, 
which, along with some others, have been 
brought together in the present book. On tha 
question whether there can be a valid sale 
without transfer of title the author thinks 
there can he, because to constitute a valid 
sale, transfer of property in the gooda to the. 
buyer is sufficient. He feels that a provision. 
should be made for the reseption of evidence, 
on affidavit in proceedings before Jncome.tax, 
Authorities, and discusses the extent of the, 
applicability of the I, P. O. to special Acts like 
Income.tax Act and Rent Control Act and the 
compounding of offences under the direct tax 
laws. He examines the nature of Penalty and 
Tax Proceedings uader the tax law and the 
law applicable to the penalty proceedings On 
the concept of freedom of contract, he con- 
siders that in modern times there can be & 
valid contract even if the parties have freedom 
to exercise volition, which is the kernel of a 
contract of sale with regard to all or any 
fundamentals of contract. He also studies the 
constitutional implications involved in the 
provisions relating the registration of a rica 
miller who is not§a dealer. The legal aspects 
of the bye.laws made by a co-operative society, 
concept of turnover in the eales tax laws, the 
liability of a court decree to sales tax, and 
implications of the Supreme Court's decision 
in Melaram’s case (AIR 1956 S O 367) are 
among the other topics discussed. 

R.S.S, 
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ONE WORLD ONLY: EMPLOYMENT 
& EDUCATIONAL TRAINING IN 
AN EXPANDING SOCIETY. Report 6. 
Published by Friedrich Ebert Stiftung, 
10 Mori Building, 28 Sakuragawa—Cho, 
Tokyo, Japan. Pp. 210. 


Experts from nine Asian countries and 
from eight international organisations met 
in Tokyo during the VI International Forum 
from 15-11-1971 to 19-11.1971 to chalk out 
a long range programme to solve the problems 
of "Employment and Vocational Training in 
en Expanding Society”. In their efforts to 
find guidelines for an integrated social and 
esonomic development, trade union leaders, 
scholars, Government planners end experts 
from industrial agsociations joined hands. The 
present publication comprises the lectures, 
the national reports and papers presented at 
the Conference, A brief introduction reflects 
& few of the major items of discussion. 

2. The contributions, in the firat Part of the 
Report, offer new concepts on a realistic basia 
for improving employment and vocational 
training in Asia. Mr. M. M. Mehta, I. L. O. 
Regional Manpower Planning and Employ- 
ment Adviser, writes on the evaluation of 
experience and comprehensive planning from 
the view point of the U. N. Asian Institute. 
Mr. V. M. Bhatt, Chief of the Research and 
Economic Division of EOAFH, writes on 
labour intensive production policies from 
HOAFE perspective. Part 2 deals with the 
experiences of an industrialised country like 
Germany, and Part 3 with National reports 
from countries in Asia. In this Part, Mr. Brij 
Mohan Toofan, of the Socialist Party of India, 
writes on vocational training for the masses. 

3, The appendices give the welcome addres- 
ses af the Oonference and particulars about 
the participants. The need for more research 
and for collection and dissemination of in. 
formation and exchange of experience was 
stressed. Existing organisations in the field 
must secure mora public support, and co- 
operation between industrialised and develop- 
ing countries should ba enlarged. These were 
the conclusions in a nut-shell. 

R.8.8. 


INDIAN LAW OF PATENTS AND 
DESIGNS. By K. K. Gujral, B. Sc., 
LL. B, Advocate, 164/15 W. E. A. 
New Delhi 5. 1971. Pp. 229 and 114. 
Price, Rs, 25. 


That part of mergantile law which deals 
with patents and designs is sometimes regarded 
ag specialised, but there are matters which 
concern not merely the specialist, but also 
the lawyer and businessman. Because many 


Reviews 


A. I. R. 
disputes in this field ariss from failure to 
foresee the likelihood of legal rights being 
infringed, the present publication should be 
of great practical assistance. The Indian 
Patents Act, 1970, which came into force on 
20.4.1972, ia generally based on the U. K. 
Ast of 1949, but: contains provisions giving 
the Government far-reaching powers regarding 
the use of the patented article. 


2. The book deals with inventions not 
patentable, applications for patents, examina. 
tion of application, opposition to grant of 
patent, anticipation, provisions for secrecy of 
certain inventions, and grant and sealing of 
patents. It covers patents of addition, amend- 
ment of applisationa and specifications, res- 
toration of lapsed patents, and surrender - and 
revocation of ‘patents. The Register of 
Patents, Patent Office and its establishment, 
powers of Controller, are considered. Other 
chapters are concerned with the working of 
patents, compulsory licences, licences of right 
and revocation, use of inventions for purposes 
of Government, suits concerning infringe. 
ments, appeals, penalties, patent agents, and 
international arrangements. The book con- 
tains also the Designs Act 1911-1970 (as 
amended by the Patents Act 1970) and the 
Patents Rules 1972. The comments are clear 
and the synopsis of each chapter quite usefal. 
There is a general index. 

R. 8. 8, 


et aame 


COMPENSATION CLAIMS (Under 
Motor Vehicles Act etc.) By G. S. 
Gupta, Advocate, South India Book 
House, Ongole, A. P., Ist Edition, 1973. 
Pp. 354- Price, Rs. 17.50. 


Although more than fifteen years ‘have 
elapsed since the Claims Tribunals under the 
Motor Vehicles Act were established, there 
seems to be no standard book on the subject. 
The reporting of relevant™case law has been 
more or less poor until the advent of spacial 
journals like Accidents Claims Journal. In the 
present book the author has included allied 
topics like Railways & Workmen’s compen. 
gation, and has covered the subjects of contri- 
butory negligence, vicarious liability, collision, 
motor insurance, limitation, civil Courts and 
tribunals, powers, procedure, and practice of 
tribunals ‘and appeals. He is concerned algo 
with Workmen’s Compensation Act and Com. 
pensation, Fatal Accidents Act and Oompen. 
gation, and Railways and Compensation. 


2. Each chapter is preceded by a synopsis. 
The assessment of compensation is considered 
under the heads of principles, death and 
bodily injuries, damage to property, pecuniary 
and non-pecuniary loss, criteria for fixing 
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damages, mitigation of damages, apportion. 
ment of compensation, and interference by 
appellate Court. The constitution, jurisdiction, 
and personnel of Claims Tribunals are dealt 
with. The appendices include the quantum 
of compensation granted as gathered from 
precedents, relevant sections of the “Motor 
Vehicles Act, and various forms of applica. 
tion. There is also an useful index. 


8. In this cowcise volume, the topics have 
been analysed and dealt with under different 
headings with reference to the latest case law. 
It shouid prove useful not only to the law. 
yera but also to the genoral publio- å 

5. 


BIHAR BAR COUNCIL JOURNAL. 
Vol. I, No. 1. January, 1973, Monthly. 
Editor ; Shankar Kumar. High Court 
Poicing: Patna., Annual subscription, 

s. 18, 


This is the latest yeornit to the ranks of 
Bar Council Journals in India, apari from 
the Journal of the Bar Council of India. 
These Bar Councils and Advocates’ Assosia. 
tion journals have been serving a very useful 
purpose, Legal practitioners stand greatly to 
benefit from their interesting articles, the 
latest law notes on important recent cases 


Ravizws 


Journal 63 


from the Supreme Court as well as the State 
High Courts, as well as much professional 
information about disciplinary and other pro. 
ceedings involving lawyers. 

2, The Journal of the Bihar State Bar 
Council includes the Rules framed by the Bar 
Council of India and the State Bar Council 
on the condust of Advocates and professional 
etiquette, It publishes important decisions of 
the Bar Council of India and other State 
Councils on disciplinary proceedings and 
enrolment. In order to encourage research 
and a critical study of law it was decided to 
publish articles like the one in the current 
issue on "Socisty, State, Law, and Bove- 
roignty”. The latest judicial pronouncements 
in the Patna High Court and the Supreme 
Court sre quickly made available to the mem. 
bers as well ag short notes of cases on civil, 
criminal, Gonstitutional and other branches 
of law. 

8. The publishers have decided to publish 
all Bihar Acts, Ordinances, Rules and Notifica. 
tions from this year as well as important 
Central Acts, Rules and Notifications. It is 
their special aim to include in the Journal 
casei bearing on labour, taxation, civil, crimi. 
nal, and constitutional matters, decided by 
the Patna High Court and the Supreme Court. 


R.S.S, 
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BOOKS RECEIVED 


RULES AND PROCEDURE FOR RE- 
GISTRATION OF FIRMS UNDER 
PARTNERSHIP ACT, 1973. Available 
from J. M. Jaina and Bros Mori Gate 
Delhi 1-110006, Price Rs. 2/-. 


RENT CASES 1973. Part 1, D/- loth 
Jan. 1973, Annual subscription Rs. 18/-. 
A Monthly Law Reporter Dealing 
with Law relating to Rent Control, 
eviction, protection of the rights of the 
tenants etc. containing Judgments of 
Supreme Court, Punjab and Haryana 
and Delhi High Courts Available at 
Rent cases office 1562, Church Road, 
Kashmere Gate Delhi, 6. 


(i) Service LAW CASES 1973. Part II, 
D/- 1st February, 1973, Annual subs- 
cription Rs. 30 = 00. A Monthly Law 
Reporter Dealing with Law relating to 
Promotion, Discharge etc. containing 


Judgments of Supreme Court and High 
Courts. 

Gi) MUNICIPALITIES AND COR- 
PORATION CASES 1973. Part II, D/- 
15th February 1973, Annual Subscrip- 
tion, Rs. 40 = 00. A Monthly Law Re- 
porter dealing with Law relating to 
Municipalities and Corporations etc. 
containing Judgments of Supreme Court 
and High Courts. 

(ii) ALL INDIA PREVENTION OF 
FOOD ADULTERATION CASES 
1973, Part 1 D/- 7th Jan. 1973, Annual 
Subscription Rs. 30 = 00. A Monthly 
Law Reporter dealing with the law re- 
lating to Food Adulteration and Drugs 
etc. containing Judgments of Supreme 
Court and High Courts. 

Available at International Law Book, 
Company Law Publishers, Nijhawan 
Building Church Road, Kashmere Gate 
Delhi. 
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The Hon’ble Mr, Justice DEVI DAS THAKUR 
Judge, Jammu & Kashmir High Court. 
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The Hon'ble Mr. Justice M. L. MALIK © 
Judge, Madhya Pradesh High Court. Q 
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The Hon’ble Mr. Justice 
RAMESHWAR PRASAD SINHA 
Judge, Patna High Court. 





The Hon’ble Mr. Justice DURGA PRASAD SINHA 
Judge, Patna High Court. 
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Judge, Paina High Court. 
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The Hon’ble Mr. Justice A 
` LALIT MOHAN SHARMA ` 


Judge, Patna High Court, > 





The Hon’ble Mr. Jastice SUSHIL KUMAR JHA 
Judge, Paina High Court. 
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caine eae EEN 
A. L R PUBLICATIONS 
By 
CHITALEY & RAG 
BOOKS Under Print 
(1) CONSTITUTION OF INDIA 2nd Edn. (In Five Volumes) 
Vols. I-IV already Gespatched Vol. V in Press. 
(2) A. i. R. MANUAL 3rd Edn’ in 22 Volumes, 
Vols, 1 to 17 already despatched. Vol. 18 under despatch. 


Rady for Despatch 


1. MOTOR VEHICLES ACT (IV of 1939) (Ist Edn: in One Volume): 
2. FIFTEEN YEARS’ DIGEST (1951 to 1965) (Includes also cases 
of 1950) (Civil, Criminal & Revenue) (in 14 Volumes.) 


3 QUINQUENNIAL DIGEST (1966 to 1970) 
in § Vols. (Civil, Criminal & Revenue) In Five Volumes: 
Vols. 1 to 3 under Reprint, 


JOURNALS : 


ALE INDIA REEORTER 
CRIMINEL LAW JOURNAL 

LABOUR & INDUSTRIAL CASES 

TAXATION LAW REPORTS (From April 1974) 


A. i. R. Back sets (only available sets) 
Gr. L. J. Back sets (only available sets) 
L. i ©, Bask year sets. 


Quotations on request. Supply will be made subject to previous engagements: 
: Morsy payable at Nagpur. 


Sales Manager, 


AN India Reporter Ltd. 
(Post Box No. 209) NAGPUR 12. 
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AN A L R PUBLICATION 


Fifteen Years’ Digest 
1951-1965 


(Civil, Criminal & Revenue) 


(in 14 Volumes) 


N 
fo make i$ a Buprəme Court Digest up to 1988, cases of 1980 
have been included in it, 


A masterpiece of Consolidation $% A monumental work: 


in A. I. R. tradition 


A “MUST BUY” FOR EVERY LAWYER 


A key to the vast mass of case law of the post-Constitution, 


period, incorporating all the special features of 
Digests bublished by 


ALL INDIA REPORTER LTD. 


Tr 
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Manager’s Notice 


J. (a) Owing to the heavy cost of paper and 
printing now-a-days, we are printing cnly as 
many copies as-are actually required and are not 
keeping a large stock of loose parts on hand, 

(b) Moreover, when we send a duplicate part 
to a subscriber, whole vear’s set is made useless. 
Hence we are obliged to fix the price cf duplicate 
parts at Rs. 15/- per part for A.I.R. and at Rs. 5/- 
per part for Cr. L. J, and Rs. 4/- for L. I, C. & 
Rs. 9/- for T. L. R. 

All prices and charges mentioned in this 
notice are inland prices and charges. 
a»2, Complaints as to non-receipt of A. I. R., 
Cr. L. Jay eoi; & T. L. R. monthly parts 
sent under V.P P. or Regd. Post will not be consi- 
dered unless the complaint regarding A I. R. 
reaches the office before 25th of the particular 
month and that of Cr. L, J. before 8th of next 
month and that of T. L. R. by 2nd of next month 
and that of L.LC. before 14th of next month. No 
duplicate copy of the part will be supplied free of 
cost on complaints received thereafter. 


8. Despatch of monthly parts under Regd. Post 
ensures safe delivery. 


4. Journal subscriptions are always payable in 
advance. 

5. Subscriptions are payable at Nagpur. Pay- 
ment by cheque should include Bank charges 
@ 50 P. per hundred. 

6. When payments to A.J. R. are effected by 
cheque or drafts, it is requested that the same be 
made payable to “The All India Reporter Ltd.” 
and not to “Manager, Secretary, Superintendent 
or Director” thereof. 

7. Publications are not sold through any agency. 
No bookseller can book orders for A. I.R. You 
are requested to advise this office the name of any 
person (other than the duly authorised person) 
who attempts to supply or book orders for A. I. R. 
Authority card has been Issued by the office to 
every representative of this institution, The names 
of Representatives appear in A. I. R. Parts occa- 
sionally. 


Sales Manager: All India Reporter Ltd , NAGPUR 42. 








OUR REPRESENTATIVES 


1. Below we give list of Represenzatives of the All India Reporter Ltd., who are working 


in the field. 


2. If any Representative ceases to represent us, the information will be published in 


these columns, 


3. Addresses of Representatives, who are stationary, are given. 


a. Ahuja M. S. M. 3/9, Road No. 11, Kajen- 
dranagar, PATNA 16, (Bihar), 
Phone No. 50239. 
. 2. Charankar, R. A. 
3. Das S.C. 
4. Erande V. R., ‘VASVI NILAYA’ 17th 
Cross, 14th Main Road, BANGALOEBE, 3. 


5, Hasin Ahmad, 16.2.51, Aksarbaghb, 
Malakpet, HYDERABAD, 500036, 
Phone No. 52320. 

6. Khanna P. C. 


7. Khanna S. C., 10/2, Vidyarthi Market, 
Govindnagar, KANPUR (U. P.) 


8. Malhotra R. K. 
9. Malhotra S. L., House No. 390, Adarsha 
Nagar, JULLUNDUR.City (Pb.) 
40. Mani R. 5. 
11. Mehra A. K. 
12. M. Saifuddin Khan. 


13. Rajan O. P. 20-A, Panthady, 3rd Street 
MADURAL1 (Tamil Nadu). 


14. S. Lal. 


Sales Manager, A. I. R. Ltd. 


15. Seth J. K., 3, Ghosh Market, 28, Mahatma 
Gandhi Marg, ALLAHABAD.1 (U. P.) 
Phone No. 3907. 


16. Seth K. K. 2nd Floor, Guru Nanak Niwas 
Ambawadi, AHMEDABAD.6 (Gujarat). 


17, Seth O. K., 85-148, Greater Kailash ` 
New-DELHI-48, Phone No. 78052. 


18. Shaligram R. G., P.249, Purnadas Road, 
CALCUTTA-29 (W: B.), Phone No. 
46.5975, 


19. Sharma P, N., 9-A, New Market, Begum 
Pul, MEERUT (U. P.) 

20. Soinde, M. B. 

21. Sushil S. K. 


22. Tahiliani L. C., C/o. All India Reporter 
Lid., Medows House, Nagindas Master 
Road, BOMBAY-1 (B. R.), Phone Nos. 
Office ; 250814, Residence ; 475122. 


23. Yerma H R., 15/50, Char Su. Darvaza 
Ghattia Azam Khan, AGRA.3 (U. P.) 


Vithalrao K. A. 38, Sarojini Street, 
Ramnagar, COIMBATORE.9(Tamil Nadu.) 
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Latest Law Books for your Library 
CIVIL LAWS 


ATHAR HUSAIN & KHALID RASHID — Waki Laws & Administration in India, 


2nd Ed. . 1973 32,50 
AGARWALA. 0, L. — Law of Hundis & Negotiable Instruments. 9th Ed, 1972 30.00 
AMIN & SASTRY — Law of Easements, 4th Revised & Enlarged Ed. with Supple. 1973 27.50 
AUTAR SINGH, Dr. — The Principles of Mercantile Law 1973 25.00 


CHADHA, P, N. — Commentaries on Partnership Act. 2nd Ed. with Supplement 1973 82,50 
CHAKRAVERTI, S. — Cases & Materials on Civil Procedure Code with Supplement 1972 45.00- 


CHAKRAVERTI, S. — Natural Justice, 2nd Ed. with Supplement 1973 17.50 
E. B. C. — Code of Civil Procedure with All India States Amendments 1972 20.00 
IMAM. M. — Indian Supreme Court & the Constitution with Supplement 1973 32.50- 
MAHAJAN, V. D, — General Clauses Act, 4th Ed. , 1972 40.00: 
MAHAJAN, V. D. — Public International Law, 5th Ed. 1973 30.00 
MALIK, S. — The Fundamental Rights Cases, 1950—1973 1973 35.00 
MALIK, S, — The Complete Digest of Supreme Court Cases, 1950—1972 in: 8 Vols, Per Vol. 35.00 
MALIK, S. —- Supreme Court on Constitusional Law, in 2 Vols, 1978 100,00 
PARAS DIWAN, Dr. — Law of Parental Control, Guardianship & Custody of Minor 3 
Children 1973 45.00 
RAMACHANDRAN, V. G, — Law of Contract in India, in 8 Vols. , 1971 120.00 
RAMACHANDRAN, V. G. — Fundamental Rights & Constitutional Remedies in 
2 Vols., 2nd Ed., 1970 with Supplement 1972 96.00- 
RAMACHANDRAN, V. G. — Law of Land Aogmi nikon & Compensation, 5th Ed. in 
2 Vois, 1972-73 70.00 
RAMACHANDRAN, V. G. — Law relating to Parliamentary Privileges in Indis, 
with Supplement 1972 45.00 
RAMACHANDRAN, V. G. — Contempt of Court, 3rd Ed. 1973 45.00 
SAXENA, K. C. — The Provincial Small Cause Courts Act, 1887, 8rd Ed. with 
Supplement 1973 15.00 
SHIV GOPAL — All India Control of Bent & Eviction Cases, 2nd Ed. 1972 60.00: - 
SHIV GOPAL — Conveyancing Precedents & Forms, 4th Ed, 1972 15.00: 
SHUKLA, V. N. — Commentaries on Constitution of India, Sth Ed. (Reprinted with meee 
Amend. upto 80th Constitution Amend. Act) 1972 32.50 
SINGH. S, D. — The Law of Arbitration, 6th Ed. 1972 40.00: 
VARADACHARI, V. K. — Law on Commissions & Receivers 1972 17.50 
SINGH, 5 D, — Principles & Law of Sales Tax in India 1973 80.00- 
SINGH, S. D, — Law of Central Sales Tax. 1971 Ed. with Supplement 1978 32,50: 


SINGH, S. D, — Law of Sales Tax in J. P, in 2 Vols, with Supplement, 3rd Ed. 1978 60,00 


CRIMINAL LAWS 


GAUR, A. N. — Law relating to Arms, Ammunition & Explosives, 2nd Ed, ? [1978 *30.00 
GAUR, A, N. — Evidence Act Governing Criminal Laws with Supplement € 1972 25,00 
GAUR, A. N. — Powers & Jurisdiction of Criminal Courts & Criminal Trial with 
Supplement 1973 35.00 
L. — The Oriminal Court Handbook (three Major Acts) 18th Ed. 197 
MoR A. P. — Commentaries on Gambling Acts in India, 2nd Ed, 1978 30.00 
MATHUR, A. P. — Commentaries on Prevantion of Corruption Act, 2nd Ed. with 
Supplement 1970 50.00 
MATHUR, A. P. — Commentaries on Prevantion of Food Adulteration Act, 6th Ed, 
with Supplement 1972 27.50 
MATHUR, A, P. — Commentaries on Motor Vehicles Act in 2 Vols., 7th Ed. 1973 70.00 
MAZHAR HUSAIN — Law relating to Foreigners in India and Citizenship Laws 
of India, 5th Ed. 1972 22.50 
MEHROTRA, K. €, — Sessions Trial. 3rd Revised & Enlarged Ed. 1972 20.00 
RAJU, V. B. — Commentaries on Evidence Act in 2 Vols. 3rd Ed. with Supplement 1973 60.00 
SRIVASTAVA, V. P. — The Accidents, Compensation & the Law 1978 30,00 





Can be had from: 
EASTERN BOOK COMPANY 


Law Publishers, Lalbagh, LUCKNOW. 
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A, Judiciary Made to Measure 
edited by N. A. PALKHIVALA 


The first edition of 20,000 copies has been sold out 
within three months. 


Every advocate, law student and citizen should read and own 
this 56-page monograph edited by Mr. N. A. Palkhivala. 


Contributions by 


Jayaprakash Narayan; three former Chief Justices of India, 
M. Subba Rao, M. Hidayatullah and J. C, Shah; 
two former Attorneys-General of India, 
M. C. Setalvad and C, K. Daphtary ; 
H. V. R, Iengar, N. A. Palkhivala 
and A. G. Noorani. 


“Indian Express” says: “All lovers of liberty will welcome 
this book. An independent judiciary is the best 
safeguard of a constitution.” 


Price Rs. 2/- (two only). 


Send a sum of Rs. 2.50 by Bank Draft or crossed Postal 
order (in favour of M. R. Pai) to cover cost of the 
book and postal charges by ordinary post, or . 

Rs. 3.50 by registered post. Cheques 
not accepted. No V.P.P. 


M. R. PAIL PUBLISHER 


“Piramal Mansion”, 235, Dr. D. N. Road, 
BOMBAY 400001 


( Booksellers, write for terms ) 
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Just Published 


| LAW OF TORTS 


RATANLAL RANCHHODDAS, B.A., LL.B., 
ADVOCATE (0.8.) BOMBAY HIGH COURT, 
AND 
DHIRAJLAL KESHAVLAL THAKORE, B.A, 


BARRISTER-AT-LAW 


Revised by MANHAR R. VAKIL, Barrister, Editor: The Bombay Law Reporter. 
AND 


AMIYA K. SARKAR, M.A. LL.B., Assistant Editor: The Bombay Law Reporter. 
20th EDITION 


41978 Pages 890 Prica Re. 48.00 


This edition has undergone a thorough and careful revision. Many portions 
have been re-written and re-cast in the light of important decisions laying down new 
principles and still more important statutory changes in common law. The case-law 
has been brought down to date. Not a ge English or Indian case of any importance 
on the Law of Torts has been omitted. The book not only meets the needs of students 
of law for a handy text-book but will be useful to the Bench and the Bar as a reliable 
work of ready reference for an up-to-date statement of the law on the subject. 





Some epinions on earlier editions. 


Lord Herschell (Lord High Chancellor of England): —" Wherever I have tested it, the statement 
of the law appears very accurate and clear’’. 


Lord Russell of Killowen (Lord Chief Justice of England) s— " It seems to me to be carefully 
done and to be well arranged. The principles are lucidly explained”. 


Sir A. L. Smith (Master of the Roles, England) : ~ "I had occasion not long since to refer to it 
in relation to the liability of owners of property to passers-by, and I found all the cases relating thereto 
well collected together which was of great utility to me”. g 

Sir Lawrence Jenkins (Chief Justice, Bombay High Court): — "On looking that part of your 
book on Torts which deals with a subject full of difficulty I find it treated in a way which leads me to 
believe that the whole book must have been written with great care and sound judgment", 

The Law Journal (London): — “The Authors have evidently brought learning and industry to 
their task, and the result is a work which, we have no doubt, will be highly appreciated by practi- 
tioners in India”. 

The Juridical Review (Edinburgh, : — " The book furnishes a systematic examination and 
statement of the principles of the English common law and of the Indian case law. The merits of 
its first edition have been appreciated ever since its publication. In its well arranged chapters the 
practitioner will find all that a text-book can give, clearly and tersely set forth, scrupulously vouched, 
while for scientific jurist it has peculiar interest”. ` 

The Irish Law Times (Dublin) : — " By the present work the learned authors have undoubtedly 
supplied a long-felt desideratum — the lucid exposition and methodical arrangement of the principles 
of the English common law so far as the same are embodied in Indian case-law”. 

The Harvard Law Review (America): — “The work is more comprehensive than many other 
text-books on the subject”. 

> The Columbia Law Review (America) : — "This is a very interesting and instructive book. 
It is especially instructive by reason of its full and careful statement of Indian case-law ; while the 
greater part of the text is devoted to the exposition of English common law principles”. 


THE BOMBAY LAW REPORTER 
“KRISHNA MAHAL”, 63 MARINE DRIVE, BOMBAY 20- 


Apply to: 
N. W. TRIPATHI (Private) ETB., 16% Saualdas Gamdki Marg, Bombay.2. 
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Phone : 3441 Grams : Document Houses, SIM L A- Zeo 
( A. 1, F. D. INVESTIGATION BUREAU) 41980 - 1978 
FULLY EQUIPPED LABORATORY at SIMLA 
For AUTHENTICATED; SKILLED, DEXTEROUS 
and of more than 43 ( Forty-three) Years Successful Experience 
GRORS-EXAMINATIONS on Document Examiners and Ballistic Experts 
with NO EQUIVALENT & NOTHING PARALLEL 
Refer to: SENIOR CONSLT. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 


on Examination of Questioned Documents, Inks & Paper Analysts & Ballistic Ezpertsi 

Dr BAWA R. SINGH, Ph D, Goid Medallist, 
(Great Britain), etc. F. R. M. S., M. R. P. S. 

QUESTIONED DOCUMENT EXAMINER'S HOUSES, SIMLA-3ə 





Grams ; “EXPERT JAIPUR” _ Telephone ; 72185 


EEN One, KNOWN EXPERT 
AIN AT YOUR SERVICE 


Prof. B. B. Kash yap 


BA, Ba LL.B. (Delhi), M.LA.I. (U.S.A,), F.R.M.S. 1y 
HANDWRITING & FINGERPRINT EXPERT 


Recontly visited New Scotland Yard of London and various Forencia Solence 
Baboratories of 16 countries of Europa, Africa and Anla, i.e. England, Danmark, Norway, 
Sweden, Finland, Holland, Belgium, Fracss, West.Germany, Switzerland, Italy, Greate, 
Nepal, U. A. R, Iren and Afghanistan, where Kashyap had gemo te attend tue 
International Comfersneas, advanced study and leatera sour, 


Chitaranjan Marg, C-Scheme, Jatpur-). (Raj. E 








ene en 


TELEPHONE; 23113 TELEGRAMS: “EXPERT, NAGPUR” 
Wor Expert Opinion & Evidence 


C. T. BHANAGAY 


TRAINED IN ENGLAND FAs Fo8oe B.A, ULB. FRL, (LONDON) 
CONSULTANT TQ GOVERNMENT OF RAJASTHAN 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


Ramdaspeth, NAGPUR - 10. 


Grams : “Forgefoe” ; Phone: 71182 
HAND WRITING EVIDENCE 
By E. S. RAMAMOURTHI, Handwriting Expert (46 years standing) 
8, III Main Road, Gandhinagar, Adyar, MADRAS: 600020. 
Foreword by tha Honourable Mr. Justice G. RAMANUJAM, Judge High Court, Madras. 
Honourable Mr. Justice PARTHASARATHY, Judge High Court, Hyderabad. 
' says the book is indispensable in the conduct of disputed document cases. Price Rs. 80/=. 
Copies from X, S. PRASAD, Handwriting and Finger Print Expert. 
3, II Maim Road, Gandhinagar, Adyev, Madras : — 600020. 





78 Aun Inpr4 REPORTER, 1973 DEOEMBER 


DISPUTED DOCUMENTS? Phone: 565485 
Consult: Mio Ke MEHTA, Examiner, Questioned Documents, 
15-A4/33, Western Extension Ares, Ajmal Khan Road, Karol Bagh, NEW DELHI-&, 
Author of | IDENTIFICATION OF HANDWRITING & CROSS-NXAMINATION OF EXPERTS, 


4th enlarged & revised edition. Price Rs. 32-56 
IDENTIFICATION OF THUMB IMPRESSIONS & OROSS-EXAMINATION OF 
FINGER PRINT EXPERTS. {nd Hdition. . Price Rs. 15-66 


The Supreme Const & almost all the High Courts have purchased the books for Judges’ Library, 
Fertows Courts throughout India send original dosumenta to M, K. MEHTA foy optnion. 








Articles on Taxation and Other Laws 


By CHAVALI SURYANARAYANA MURTY, B.Com., B.L. 
Advocate £ Tax-Consuliant, High Court of A. P., Hyderabad. 


SOME REVIEWS OF THE EBOOK 
". 2.2» Very helpful to practising Lawyers and presiding Judges....... 
Sd/- MANOHAR PERSHAD, Rtd. Chief Justice, Andhra Pradesh, High Court. 
Me . . This book will prove highly useful not merely to Legal Profession but to all those 


concerned with "Tax Laws oses.. 
Sd/- P. RAMACHANDRA REDDI, Advocate-General, Andhra Pradesh. 


Reviewed at page 61 of the Journal section of the A. I. R. 1973 September issue. 

t, 5... 2» Well reasoned Articles e, g. “Penal Code and Direct Tax Laws”, “Concept of 
Freedom of Contract in Modern Times” and “Legal aspect of Bye-laws made by Co-operative Society”, 

(Reviewed in Bombay Law Reporter, August Issue, 1973). 


“aa. +. e Readers of Taxation ..... may find this book worth reading... ...” 
(‘Taxation’ New Delhi, June issue 1978). 


“, e.o» . The readers will find these articles useful and instructive. .... .” 
(‘CURRENT TAX BULLETIN’, Calcutta, in its issue dated 15-4-1973). Price per copy Rs. 10]. 


By The Same Author : 
AN INTRODUCTION TO SALES TAX LAW IN INDIA 


Very useful to Students, Tax Practitioners and Advocates, Price per copy Rs. 10/- 
a. THE DAW & PRACTICE OF SALES TAX IN ANDHRA PRADESH 
In 2 Volumes Price per Set Rs, 45/. 


Copies can be had of: C, Vi CHAINULU P.B. 1823, 
Chikkadpalli, HYDERABAD—500020 (A. P.) 





vm. 








The Civil Servant under the Law and the Constitution 


By Dr. N. NARAYANAN NAIR, 
Principal, Kerala Law Academy Law College, Trivandrum. 


(First Edition, 1973 ) 
With a Foreword by Dr. P. B. GAJENDRAGADKAR, Former Chief Justice of India. 


Here is a comprehensive and exhaust ve study of the subject with all relevant Supreme Court and 
High Court decisions and statutory material, based on a doctoral dissertation fcr which the author 
received the first ever Ph, D. Degree in Law ož the Kerala University, 


Royal Size — Calicobound with an atiractive art jacket. 
Pp. 500 (approx.) Price: Rs. 50/-. 
Place your orders with : 
THE ACADEMY OF LEGAL PUBLICATIONS, 
24/352 Punnen Road, TRIVANDRUM-1. 


. 
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Qualify asa 


BDOCUHENT EXAMINER 
for a ‘BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE a 


COLLEGE OF 


DOCUMENTS SPECIALISTS 


( Established ; 1930) 


Re.stavisd after partition of tha Country 
Prospectus fos Postage utamps of only eighty-five paise, 
QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIMULA-&, 








Egra- Phors No. 16888 


In: DISPUTED DOCUMENTS cases, please consult, 
PURUSHOTTAM KASHYAP 


GOVERNMENT CONSLT. EXAMINER, OF QUESTIONED DOCUMENTS Ê 
Srimati Satya Kashyap, B.A. Associate Expert, 


84-Nehru Nagar, 


AGR A-2 (Near Park ) 


Fees moderate, Prompt service, Enquiries solicited. Many Courts from 
all over India sending originals for examination and report. 





pwe 
har ma raresa 





FAMINE 
eet, 





CLASSIFIED ADVERTISEMENTS 





Phone: 6853 Grams ‘DOCUMENTS ’” 
CONSULT INDORE - 3. 


C. T. SAR WATE, B.A. LLB., F.RM.S. 
Consultant to 
MADHYA PRADESH & RAJASTHAN 


Boy Disputed Documents, Finger-Prints 
& Fire-Arms 


Can send Photographer 
4 15, Yeshwant Colony, INDORE-3. (M. P.) 


mcnnnrcsen ct ENN: 








't Examination of age af ink, identification of 
typing-machine, disputed writings, Finger 
Prints & Fire-arms undertaken. Scientific 
Laboratory. Hagiqat Nagar, SAHARANPUR. 
Cyoss-Examination—a speciality. Courts send 
the original documents & Exhibits.” 

Phone: 3741 
Huperts : 
A. S. NANDA, M.A, : 








K. S. NANDA, B.A. 








$ SUBSORIBERS 
or A. I Ruo only 


REIRA HERGA RRR 


i in Rs. 45/- per V.P. P. 











“FOR DISPUTED DOCUMENTS AND 
FINGER PRINT CASES” 


T, P. PATIL, B.A., LL.B., 
(Trained in England) 
DOCUMENT EXAMINER 
Jatharpeth Road, AKOLA (M. S.) 


Bombay Office Address !+— 3rd floor 43, Veer 
Nariman Road, Fort, Bombay—L. 


Akola Phone 339 Bombay Phone 252648 


Consulé : 








IIE a ssazil 
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CLASSIFIED ADVERTISEMENTS 





Phone No.: 33432 Telegrams : ‘Dixit Expert’ 
consunr  Nagpur-4. 
SENIORMOST GOVT. EXPERT 
RA B. D IXIT, M.A., LB. 


Govt. Heaminer of Ouestioned Documents M. P. 
CAN SEND PHOTOGRAPHER 


Near Mecosabagh High School, 
NAGPUR-.4. 


omens o: 


PARMESHWAR DAYAL 





Examiners of Questioned Documents 
Forgery Detection Bureau, 
Medows House, Medows Street, 
Fort, BOMBAY — 400001. 


Phones Office : 2541083 Resi. : 533785 











A. Tv. BHANAGAY, 
B.A., B.SC., LL.B., M. I. Å T, 
Examiner of Questioned Documents 


(Formerly a Govt. Examiner of Questioned 
Documents in Bombay State for over 12 years) 


369-A, Gandhinagar L. A. D. College Square 
North Ambazari Road, NAGPUR. 





COMMENTARIES ON CONDUCT RULES 


.By A. S BHATNAGAR 
Retd. Addl. Dist. & Sessions Judge 
Containing exhaustive commentaries on Central 
Civil Services, Railway Services, All India 
Services, Bombay, Madhya Pradesh, Rajasthan 
Civil Services, Punjab Govt. Employees and 
U. P. Govt. Servants Conduct Rules. July 
1978 Edition, Price Rs. Twenty. 
P. 8, 8. PUBLICATIONS, 
Hanuman Road, P. O. SHAMLI (U. P.). 





“SWAGAT” RAMDASPETH, NAGPUR—-10 
Offers: POSTAL COURSES in Identification of 
a) HANDWRITING (2) FINGERPRINTS 
(8) FIRE ARMS (FORENSIC BALLISTICS) 
For Prospectus Send by M. O. Bs. 4. 
Miss P. K. SARASWATHY, 

Asst. Director (Admn.). 














E 
& 
ANIL KUMAR MATHUR 
F 


j EXAMINATION OF EXPERTS, ‘undertaken 








Phone {ee 259688 
T. J. GAJJAR H. T. GAJJAR 
GAJJAR & GAJJAR 
Handwriting Experts 
Examiner Press Building 
35, Dalal Street, BOMBAY- 4. 





Refer your problems of Handwriting—Fingez- 
prints requiring Lego-scientific accurate 
solutions Phone: 689 


To, ©. SESH AGIRI RAO, B.A., Bx. 


HANDWRITING & FINGERPRINT EXPER? 3 
8/257 Ilírd. Road, ANANTAPUR-2, (Andh-Pra.). f; 


CROSS-EXAMINATION OF EXPERTS, 
PREPARATION OF NOTES FOR CROSS. 





Consult : 


G. S. PRAKASA RAO 
Handwriting & Finger Print Expert 
34, Madhava Nagar, NAGPUR - 30, 
Knows Indian scripts — Devanagari 


Telugu, Tamil, Kannada, Urdu & 
Others. Fees reasonable. 








Phone No. 38562 


For Finger-prinis, Tyre, or anything abous 
a Contested Document ..+.. CONSUL? 


H. L. BADHWAR 


EXAMINER OF QUESTIONED BOCUMENTS, f: 


B1 Sir Hukamchand Bhawan, Nasia Read 
( near Janta Hotel ) INDORE (M, P.) 


Consulted by Govt. — Experience over 25 yeara. f 


Just released 


THE LIABILITY OF RAILWAYS AB | 


CERRIERS IN INDIA 
by A. B. GANDHI, Bar-at-Law 


Exhaustive commentary on the eavriage part 
of the Indian Railways Act, 1890 with Teris 
Rules and case law in over 415 pages. 
Price Rs. 35/- 

Milan Law, 15/2 Nayjivan, BOMBAY-8. 











sea Pa 
pi 








JOURNAL SECTION 


. 1973 December 


REVIEWS 


HOTEL AND CATERING LAW (Con- 
cise College Texts). By David Field, 
B.A. Sweet & Maxwell (N. M. Tripathi 
Private Ltd., Bombay 2), 1971. Pp. xv 
& 204, Price £1.50 Net. 


_As in India, so in Britain, the hotel and 
catering industry is one of the largest. With 
the growth of tourism and the increasing de. 
mands for recreational facilities, the industry 
has been developing rapidly. There are over 
a hundred colleges in England providing 
courses in hotel and catering end parti. 
cular attention ig now being focuesed on 
further education and training, The present 
author provides in a single volume a readable 
text book and reference work designed to suit 
the needs of the students and managers who 
require a knowledge of the law as it affects 
them. The book has been written from a 
practical standpoint, leading cases are men- 
tioned where they serve to illustrate the text, 
and relevant sections of the statutes are set 
out fully. 


2. Wages, working conditions and Govern. 
ment controls are among the subjects dis. 
cussed. The Wages Councils Act, 1959, the 
Truck Acts, Income.tex and national insu- 
rance, are dealt with. Reference is made to 
the Shops Act, 1950 and the Offices, Shops 
and Railway Premises Act, 1952, which im. 
pose certain basic working conditions for the 
benefit of the staff. It considers the Redun. 
dancy Payments Act, 1965, which is an 
attempt by Parliament to protect employees 
against the consequences of a fature reduction 
in staff by employers. It also deals with the 
law relating to food and drink under three 


categories, viz., duties imposed by criminal. 


law, duties imposed by contract and duties 
imposed by the law of negligence. Among 
other chapters, are those on the rights and 
duties in respect of premises, liquor licences, 
registered clubs, and the contract of employ. 
ment. 


3. In addition to the index, there are sepa. 
rate tables of cases, of statutes, and of Rules 
and Orders. The book which meta feli need 


in Britain, is largely the result of the author's 
experiences as a teacher. Not an academio 
work, it should mest the requirements of 
managers and students who are required to 
know a certain amount of law, but to know it 
in detail. R.S.S. 


REGISTERED LAND (Modern Legat 
Studies). By David J. Hayton, LL. B., 
Sweet & Maxwell (in India: N. M. Tri- 
pathi Private Ltd., Bombay 2). Pp. xxii 
& 169, Price £ 2.25 Net. 


Modern Legal Studies is a series written. 
for students of law in Universities, Polytech- 
niques, and other institutions of higher edu- 
cation, a series of short, scholarly monographs: 
in different areas of the law (Cf. Concise Col. 
lege Texts and Cracknell’s Law Student's 
Companion). The law relating to the system 
of registration of title to land in England is 
contained in the Land Registration Act, 1925, 
af amended in 1936, 1966 and 1971, and the 
rules made under it. Though largely based 
on the Land Transfer Act, 1897 and the Law: 
of Property Act, 1922, the emphasis moved 
away from merely simplifying and facilitating 
conveyancing towards providing State guaran. 
teed titles to land. 


2. The present publication is calcalated to 
develop a real understanding of the new prin. 
ciples underlying the system while stimu. 
lating fresh thinking on particular aspects of 
it. It guides the reader through a volumin- 
ous mass of legislation, the system of regis- 
tration slways balancing the interests of 
purchasers and the interests of occupiers. The 
book begins by examining the system in gene. 
ral and proceeds to deal with a few select. 
vital topics in depth, according to their practis 
cal significance. 


3. The book deals with the general princi. 
ples of registration of title, the system in. 
operation, leases, getting on to the Register 
over-riding interests, mortgages and priori. 
ties, and rectification and irdemnity. Compul.. 





B2 Journal 


‘Bory registration areas are given in an 
appendix and the book is provided with a 
table of cases, table of statutes, table of rules, 
-and index. The law is stated from sources 
available on Ist July, 1972, though come foot. 
notes have been added to deal with develop. 
ments upto 1st November 1972. 

4%. The book is mainly intended for students 
-of land law or conveyancing as part of a 
-university or professional course, and should be 
useful for anyone who wants to familiarise 
himself with the principles of registered con. 
‘vyeyancing. B.8.8. 


VALUATION OF IMMOVABLE PRO- 
PERTIES. By M. N. Dange, 11, 
‘SNEH’, D. S. Babrekar Marg (Ash 
Lane), Dadar, Bombay. Ist Edition 
1973. Pp. 264, Price Rs. 35. 

The value of anything means its worth or 
“atility as also the qualities inherent in the 
‘thing on which its utility or worth depends, 
and the valuation of anything is an estimate 
of the value of that thing in terms of money. 
Formerly it was the architect who valued 
‘dmmovable property mostly for transfer of 
that property or for division of property. The 
multiplicity of the laws of taxation has how. 
ever greatly increased the importance of such 
valuation. The law has become complicated 
in view of the different types of property 
-market, such as ownership flats and multi. 
Atorey sky.scrapers, bui Indian works on the 
subject are no} many (J. A. Parks, Eastern 
Law House, 1970). The present author orga. 
«ised therefore a seminar on the subject, in 
which experts took part and which offered 
foundation material for the present book. 

2, The author has dealt with important 
„aspects of valuation such as valuations 
required for tax purposes, and explained the 
valuation relating to the Land Acquisition 
Act-and valuation related to the standard rent, 
“The importance of the Constitutional provi. 
gions touching this subject and the valustion 
„reports in respect of different types of propo. 
„Bals in urban areas are covered. Other typea 
include valuation for advancing finance for 
‘bank purposes; for Town Planning Act; for 
pecial buildings; for advice to clients: for 
Court Orders; for agricultural lands, for mort. 
age purposes and auction reserve. The author 
deals algo with a number of problems relating 
to diffarent types of valuation and indicates 
the approach to them. The valuation and 
«acquisition of land and buildings, the valua- 
tion of leases and leasehold properties, and 
the methods of valuation, are some of the 
other chapter heads. There is a bibliography 
sab the end, 
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8. A useful text book for valuers and stu- 
dents, its importance can hardly be under. 
rated. R.8.8. 


AN INTRODUCTION TO LEGISLA- 
TIVE DRAFTING. By P. M. Bakshi, 
Secretary, Law Commission of India. 
N. M. Tripathi Private Ltd., Bombay 2. 
2nd Edition 1972. Pp. 111. Price 
Rs. 15. 


Legislative drafting is the drafting of mea- 
sures intended to become a part of Statute 
law. It also includes the drafting of statu. 
tory orders, rules and other instructions 
issued by Government as well as the drafting 
of bye.lawa of corporations and other forms 
of subordinate legislation. The general prin- 
Giples applicable to these forms of drafting 
are the same as those for the drafting of 
Bills, though there may be sometimes a few 
special considerations. 


2. This second edition has appeared fifteen 
years after the publication of the first edition; 
it has been revised and enlarged, some of the 
chapters having been re-written. The book 
deals with the classification of statutes, the 
mechanism of an Act, title and preamble, 
commencement clause, and definitions. It 
considers the subjects of precision, clarity, 
policy of legislation, flaws in drafting, and 
king's Englieh. It is concerned with sub. 
ordinate legislation, munisipal bye.laws, dele. 
gation of legislative powers, and protection 
Clauses and finality clauses. The value of 
words, rules of composition for legislative 
drafting, model clanses and skeleton bills, 
and index, complete the usefulness of this 
handy book. 

3. That lawyers should have some familia. 
rity with legislative drafting goes without 
saying. The subject has been dealt with in 
this book in a lucid and attractive manner. 
Comprehensive and modern, it explains the 
basic principles with illuminating illustra. 
tions. The forms of legislative language, and 
the ways in which they oan and should be 
used, have been very clearly presented. 


4. Nomography (or the art of writing 
laws) is an applied art which has an end to 
attain, for beauty has to be combined with 
utility. The abstract sense of beauty has to 
be applied to practical details. Oumbrous 
details and numerous exceptions might have 
to be woven into a law for its practical 
utility, while they may mar the felicity of ita 
expression. It is the good draftman’s busi. 
ness to barmonise the two. And his draft 
has to be supplemented by interpretation by 
the courts. Legislation and case law thereon 
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always exist together, complementary to each 
other, It is interpretation by sa court that 
pours life into a statute, rounds off its angles 
and gives if smoothness ‘‘by solving the fric- 
tion caused by the jarring noises of its pro- 
visions,” 

5. The book should be useful not only to 
students of law but also to all others who 
have to deal with statute law. Having been 
with the Law Commission for several years, 
the author has had the opportunity of seeing 
the law in the making and the law in its 
working on @ variety of subjecis of varying 
dmportance, B.8.8. 


THE LAW OF INDUSTRIAL DIS- 
PUTES (In two volumes). By O. P. 
Malhotra. With a Foreward by M. C. 
Setalvad, N. M. Tripathi Private Ltd., 
Bombay 2. 2nd Edition, 1973. Vol. I, 
Pp. cxxv and 1202. Price, Rs. 65, 
Vol. II Pp. Ixxxviii and 1004. Price, 
Rs, 55. 

Comprehensive and exhaustive in its cove- 
yage, the treatise before us, largely re.written 
and enlarged in the present edition, has not 


inaptly been called “the Indian Labour Oode.” ` 


The first edition simply presented the princi. 
ples of industrial jurisprudence as evolved by 
judicial decisions; the present edition exa- 
mines fairly, objectively, yet critically, the 
important industrial decisions. Since the 
aim hag been to present the whole of the law 
relating to industrial disputes in an integrated 
manner, apart from the basic Acts, other 
relevant legislation, the decisions of Indian, 
English and other courts and other extra- 
legal sources, like the Report of the National 
Labour Commission, have been made ure of, 
and suggestions have even been made for law 
reform wheze desirable. 

2. Volume I contains the commentary on 
the Industrial Disputes Act, 1947. Volume II 
has four divisions, The firat division deals 
with the Payment of Bonus Act and the Pay. 
ment of Gratuity Act. The second division is 
concerned with wages, dearness allowance, 
and fringe benefits, The third division “In. 
dustrial Employment and Job Security,” 
deals with all aspects of the relationship of an 
employer and employee, including the ques. 
tions of disciplinary action, domestic inquiry; 
and the reliefs awarded by the tribunals. The 
last divieton considers the constitutional 
remedies of writs and appeals. Both the 
volumes are separately paged and each carries 
its own table of casea and index as well as 
numerous appendices and schedules. Separate 
books on each of these topics, written by 
different authors and published by N. M, 
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Tripathi, Eastern Law House, Eastern Book 
Company, and Eastern Book Agency, have 
been already reviewed in these pages. 


8. The commentary on each section in the 
present publication has been epitomised as 
indicated in the synopsis added immediately 
after each section. The author has adopted a 
new system; he gives at the commencement 
under each head a numbered synopsis of the 
different subjects under a heading, and this 
again has sub.headings which are numbered, 
go that the practitioner or student can very 
casily find the information he seeks. The 
decisions of the Labour Appellate Tribunel, 
the High Courts and the Supreme Court are a 
distinguishing feature of the present work. 
The case law evolved by the Labour Appel. 
lato Tribunal and the High Oourts have been 
analysed and commented upon. But since 
most of the industrial law has merged in the 
cases decided by the Supreme Court, the 
reader's attention has been focussed mainly 
on the law laid down by that Court. The 
cace law discussion serves the purpose of 
illustrating or explaining the legal aspects of 
the industrial adjudication in question. Apart 
from dealing with legislation and cage law, 
the book considers algo the judicial review of 
industrial adjudication by the High Courts 
and the Supreme Court in order to uphold 
the Rule of Law. The Jaw is stated as pro. 
nounced by the Supreme Court and the High 
Oourts and reported in the Lsbour Law 
Journal, All India Reporter, and Labour and 
Industrial Cases, upto 31st October 1972. 

4. This new edition should proye of great 
assistance to practising Jawyers, employers 
the workmen’s unions and students interested 
in labour law, B.8.8. 


LEGAL EDUCATION IN INDIA (PRO- 
BLEMS AND PERSPECTIVES). Ge- 
neral Editor; S. K. Agrawala, N. M. 
Tripathi Private Ltd.. Bombay 2 1973, 
Pp. xxvi & 447. Price, Rs. 45. 
ln pursuance of the decision of the Legal 

Education Commitiee of the University Granta 

Commission, Dr. Agrawala of the Poona Uni. 

versity, organised a Seminar in February 

1972 on the subject of legal education in 

India. Among the seventy participants and 

more, were eminent Indian jurists, law ieachers 

and advocates, as well as some distinguished 
jurists from abroad. The present publication 
brings together the papers prepared for the 

Seminar and includes the key-note address of 

Dr. A. T. Markose of the Cochin University, 

and the inaugural sddress of Dr. G. 8. 

Pathak, Vice President of India, and recorda 

the observations and recommendations on 
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_ whioh concensus was evolved af the end of 
deliberations, 


2. The publication consists of two Books. 
Book I consists of four Parts while Book II 
contains the observations and recommenda. 
tions-of the Seminar. Book I has four Parts, 
the first of them dealing with the objectives 
of legal education, and the re-organisation of 
legal education — foreign experiences; the 
second is concerned with curriculam reform 
and teaching methods; Part III contains a 
discussion of post graduate teaching and re- 
search, while the three gections of Part IV 
Gover the problems of faulty recruitment, 
training and facilities for research, examina. 
tion and student-work assessment, and law 
libraries. 

3. The question of legal education is dealt 
with in all its aspects and the scheme of the 
publication is logical. In spite of different 
shades of opinion, there was general agre®- 
ment on the common purpose of making legal 
education relevant to the democratig aims and 
sepirations of the Indian people. All the 
participants keenly insisted on the relevance 
of what ia taught in our law colleges to the 
reality of national aims and aspirations. 

4, There is much food for thought and 
many guidelines for action in the pages of this 
volume, The responsibility for implementing 
the recommendations of the Seminar is that 
of the Universities, the University Grants 
Commission, the Bar Council of India and the 
Indian Law Institute. Law teachers, the Bar, 
and educational plenners generally should find 
the book highly instructive. B.8.8. 


REVIEWS 





A. 1. R, 


COMPANY LAW DIGEST. P. O. Box 
No. 1368, Delhi 6. Quarterly journal. 
Annual subscription: Rs. 25. : 


About five or six issues of this quarterly 
journal have already appeared. Several tick. 
lish questions have been snewered in them, 
and among the contributors have been well- 
known figures like N. A. Palkhivalis, L. N. 
Birla, B. L. Kirloskar, N. V. Iyer, Prof. 
Mazumdar and Mr. 8. Narayanaswami, M.L.0. 
of Madras. Is sach and every book and paper 
to be made available under the Companies 
Act? Can the Court call the Annual General 
Meeting under its inherent powers ? Can a 
Director employ an agent for inspecting the 
QOompany’s books ? These are only some of 
the questions raised, The Digest conteine. 
thought-provoking articles on various aspecte 
of corporate management and informative- 
commentaries on importan# items of Company 
and Monopoly Lawe. Expert opinions on in.. 
tricate aspects of corporate laws and olari. 
fications and interpretations given by the 
Company Law-Board on various provisions of 
the Act are made available to the reader. 
There is also a valuable digest of important 
cases relating to the Oompanies Act and the 
monopolies and Restrictive Trade Practices 
Ast, and the problems raised by the Company 
law and the solutions available. The prompt 
reporting of cases, points, statutes, rules and 
regulations and the growing volume of infor. 
mation regarding companies is bound to serve 
a multitude of useful purposes, ae 


BOOKS RECEIVED 


THE PAYMENT OF BONUS ACT. 
1965. As amended by the Payment ot 
Bonus (Amendment) Act, 1972, and the 
Payment of Bonus Rules, 1965, with 
introductory comments, Notes, latest 
case law, and Questions and Answers, 
Akalank Publications,.3367 Mori Gate, 
Delhi 110006, Pp, 45. Price, Rs. 5. 


THE PAYMENT: OF BONUS ACT 
1965. By Bijoy Kumar Sinha, Advo.- 
cate, Patna. With a Foreword by Jus- 
tice K. B. N. Singh. Sharma Publishing 
House, Patna 4. Pp. 96. Price, Rs. 7. 
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Deshmukh W. H. v. Gopal Ramchandra 
See (Sep) 2102 

Devender Singh M, L, v, Syed Khaja 

(Nov) 245! 

Devidas Vithaldas & Co, Bombay v 

esas of I-T., Bombay City I, Bom: 
_ (Feb) 31 

ole Das v. State of U. P, 

(Sep) 219! 

Dharma Ram Bhagare v. State of Maha: 
rashtra (Feb) 47¢ 
Dhrangadhra Chemical Works Ltd. v 
State of Gujarat (May) 104! 
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Jidar Singh v. District. Magistrate, Am= 
ritsar (Jun) 1264 
Director of Industries and Commerce, 
A. P, Hyderabad v, V, Venkata Reddy 
(Apr) 827 
urai Muthuswami v. N. Nachiappan 
(Jul) 1419 
Duraipandi Thevar v. State of Taal 
Nadu (Mar) 659 
Durga Das v. State of H. P. (Jul) 1379 
Dwarka Prasad v, Harikant Prasad 


(Mar) 655 
Smployers of Thungabhadra Industries 
. Ltd. v, Workmen (Oct) 2272 


Faqir Chand v, Rattan Bhanot 
(Apr) 921 


atima Biv. Dy. pie esp _ General, 
Evacuee Property, New Del. 
Pa 1304 


‘onseca (P.) Ltd. v. L. C. Gupta 
(Mar) 563 
. C. College, Assam v. Gauhati Univer- 
sity (Apr) 761 
G. Murugesan & Brothers v. Commr, of 
I.-T., Madras (Oct) 2369 
Gajadhar Prasad v. Babu Bhakta Ratan 
(Nov) 2593 
Gajraj Singh v. State of Madh. Pra. 
| (Jul) 1285 
anga Devi v. Ram Saran (Apr) 778 
angadhar Palineth v. Commr. of In- 
: come-tax, U. P. See (May) 1011 
Gangadhar Narsinghdas Agarwal v. P. S. 
Thrivikraman (Feb) 350 
Ganga Ram v. State of Madh. Pra. 
(Apr) 852 
Garib Singh v. State of Punjab 
(Feb) 460 
Ghanshyam Das Shrivastava v. State of 
Madhya Pradesh (Jun) 1183 


Ghasi Ram v. State of U. P. (Jan) 211 
Giani Bakshish Singh v. Govt. of India 
(Dec) 2667 

Godfrey Phillips India Ltd. v. Manik 
Vasudeo. See (Jun) 1227 

Gopal Dass Sharma v. District Magis- 
trate, Jammu (Jan) 213 

Gopalan Nair v. State of Kerala 


(Apr) 806 
Gorakh Nath v, Hari Narain Singh 

(Nov) 2451 
Goswami B. C. v. Delhi Administration 

(Aug) 1457 


Govt. of Madras, Home Dept. v. Zenith 
Lamps and Electrical Ltd. (Apr) 724 
Govindaraja Mudaliar T. v. State of 
Tamil Nadu (May) 974 
Govind Lal v. State of Uttar ieee 
Jul) 1415 

Gulam Abbas v. Haji Kayyam Ali 
(Mar) 554 
Gupte K. 5. v. Harbans Kaur. See (Apr) 


2 
Gurcharan Singh v. State of Haryana 


(Mar) 486 
Haji Lal Mohd. Biri Works, Allahabad v. 
State of U, P, (Sep) 2226 


Hansraj Gupta & Co. v. Union of or 
Harbanslal Jagmohandas Firm v. Pra< 

bhudas Shivlal (Aug) 2056. 
Hari Chand Madan Gopal and Co. v. 


State of Punjab (Feb) 381 
Hari Krishna v., Vaikunth Nath 
. (Nov) 2479 
Hari Prasad Mulshankar v, V. B. Raju 
(Nov) 2602 
Harish Uppal v. Union of India 
(Feb) 258 


Har Jas Dev Singh v. State of Punjab 
(Nov) 2469 
Harnandrai Badridas v. Debidutt Bhag- 
wati Prasad (Oct) 2423 
Har Prasad Choubey v., Union of India 
(Oct) 2380 
Haryana Co-op. Multipurpose Society v. 
Collector of Kaithal. See (Apr) 710 
Hazari Singh v. Union of India (Jan) 62 
Himat Lal K. Shah v. Commissioner of 
Police, Ahmedabad (Jan) 87 
Hind Tobacco & Cigarette Co. Ltd. v. 
Union of India (Apr) 751 
Hindustan Lever Ltd. v. Ram Mohan Ray 
. (Jun) 1156 
Hindustan Steel Ltd, v. Their Workmen 


(Jul) 397 
Hindustan Steel Limited, Rourkela v. 
Kalyani Banerjee (Feb) 408 


Hindustan Times Ltd. v. Union of India. 
See (Jan) 106 


‘Hiralal Ratan Lal v. Sales Tax Officer, 


Section III, Kanpur (May) 1034 
Hira Nath Mishra v. Principal, Rajendra 

Medical College, Ranchi (Jun) 1260 
Holar v. State of Haryana (Jul) 1413 
Husainbhai Nabibux Kunjada v. Modhia 

Chhotalal Mansuklal (Sep) 2169 
Inder Sain v. State of Punjab 


(Oct) 23809 

Indian Express (Madurai) Pvt. Ltd. v. 

Registrar of Newspapers for India, 
New Delhi. See (Jan) 106 


Indradeo Mahato v. State of W. B. 


(May) 1062 
Iqbal Singh v. G. S. Badal - (Mar) 581 


Iyer V. V. v. Jasjit Singh, Collector of 


Customs (Jan) 194 
Jagdev Singh v. State of Punjab 
(Oct) 2427 
Jagdish Chander v. State of Delhi 
(Sep) 2127 
Jagdish Narain. Maltiar v. State of Bihar 
(Jul) 1343 
Jagmohan Singh v. State of U. P. 
May) 947 
Jainarain Singh v. State of Madh, Pra. 
(Nov) 2543 
Jai Singh Murarji v. Sovani (P.) Ltd. 
(Apr) 772 
Jalaja v. Lakshmi (Dec) 2658 


Jambhekar P. D. v. State of Gujarat 


ea 
Janki Prasad v. State of J. & K 
(May) 930 
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` Jaswant Singh v. State of Punjab 


(Apr) 707 
Jayaram Mudaliar v. Ayyaswami 
(Mar) 569 
Jeewan Prakash v, State of Maharashtra 
-(Feb) 278 
Jiwan Pat Dr. v. Brij Mohan Mehra 
(Mar) 559 
Johri Lal (H.U.F.) Agra v, Commr. of 
L-T. (Oct) 2352 
Jose v. State of Kerala (May) 944 


Joydeb Mittra v. State of W. B 


Apr) 912 
. Jugal Kishore v. Dhanno Dev 
(Nov) 2508 
Jugal Kishore Mandal v. Fani Bhushan 
Kundu (Oct) 2341 
Kailash Rai v. Jai Jai Ram (Apr) 893 
Kalamma v. Janardhanan Pillai 
: (Jun) 1134 ` 
Kali Ram v. State of Him. Pra. 
(Dec) 2773 
Kamdar V. N. v. Municipal Corporation, 
Delhi - (Sep) 2246 
Kanpur Vanaspati Stores, Kanpur v. 
Commr. of S. T., U. P. Lucknow 
(Oct) 2373 
Kanu Sanyal v. District Magistrate, 
Darjeeling (Dec) 2684 


Kapoor Nilokheri Co-op. Dairy Farm 
Society Ltd. v. Union of India _ 
(Jul) 1338 
Kapurchand Kesrimal Jain v. State of 
Maharashtra (Feb) 243 
Karamchand Thapar and Brothers (P.) 
Ltd. v. Their Workmen (Jun) 1266 
Karan Singh v. State of U. P 


(Jul) 1385 

, Kashinath Krishna Jadhav v. State of 

Maharashtra (Jun) 1219 

Kelvinator of India Ltd, v. State of Har- 

yana - (Nov) 2526 
Kesava Mills Co. Ltd. v. Union of India 

(Feb) 389 


Kesavananda Bharati Sripadagalvaru v. 
State of Kerala (Aug) 1461 


Keshav Dev Chunilal v. State of U. P. 


(Mar) 482 
Khashaba Maruti v. State of Maharash- 
_ tra (Nov) 2474 
Kishanlal Harichand v. L-T. O., Nizama- 
bad (May) 1010 
Kishan Narain v. State of Maharashtra 
(Dee) 2751 
Krishan Chander v. Ram Lal 
(Nov) 2513 
Krishéna Kumar v. Saksena S. P. 
i (May) 1065 
Krishna Govind Patil v. State of Maha- 
rashtra (Jul) 1388 
Krishnaswamy M. K. v. Union of India 
(Jun) 1168 
Kodavandi. Moidean v. State of Kerala 
(Feb) 467 


Kulbhushan Lal v. State of Haryana. See 
(Dec) 2641 

Lachminarayan Madan Lal v. Commr. oi 
L-T., W. B. (Oct) 233¢ 

Lakshmi Kant Jha v. Commr. of W. T.. 
B. & O. (Oct) 22583 


Lala Bishambar Math v. Agra Nagar 
Mahapalika, Agra (Jul) 1289 
Lalji v. State of U. P. (Nov) 2505 


Latafat Ali Khan v. State of U. P. 
(Sep) 2070 
Laxmi & Co. M. v. Dr. Anant R. Desh- 
pande (Jan) 171 
Lt. Governor, Delhi v. Ganesh Flour 
Mills Co. Ltd. (Apr) 705 
Lekha Yadav v. State of Bihar 
(Sep) 2241 
Liyakat Mian v. State of Bihar 
(Apr) 807 
M. K. Erothers (P.) Ltd. v. C. I. T. Kan- 
pur (Mar) 524 
Madan Lal v.’ Bhai Anand Singh ` 
(Apr) 72] 
Madan Lal v. Sain Dass Berry 
(Mar) 585 
Madan Mohan Prasad v. State of Bihar 
(Jun) 1133 
Madho Ram v. State of U. P. (Feb) 469, 
Manoni Commercial Co. Ltd. v. C.LT.. 
W. (Feb) 430 
Mahadeo v. State of U. P. See (Feb) 343 
Mahendra Singh v. State of W. B. 
(Oct) 2288) 
Mahomed Ekramul v. State of Bihar 
(Jul) 1395: 
Mahommed Iftikhar Ali Khan v. Union 
of Incia. See (Aug) 1461 : 
Mahommed Illahamuddin v. Bhivasan 
(Mar) 599 
Mahomed Sagiruddin v. Dist. Mechanical 
“Engineer, North-East Frontier Railway 


(Jul) 1306 
Mohd. Subrati v. State of W. B. 

(Jan) 207 
Mahomed Yamin v. State of U, P. 

(Mar) 484 
Malai Chami P. v. M. Andi Ambalam 

(Sep) 2077 
Malkani R. M. v. State of Maharashtra 

(Jan) 157 


Management of Brooke Bond India (Pri- 
vate) Ltd. v. ¥. K. Gautam 

(Nov) 2634 

Management of Hindustan Steel Ltd. v. 

Workmen (Apr) 878 

Management of Kirloskar Electric Co. v. 


Their Workmen (Sep) 2119 
Management of Oriental Mercantile 

Agency v. Presiding Officer 
(Jun) 1143 


Management of Tournamulla Estate v. 
Workmen (Oct) 2344 
Manager Larsen and Toubro Ltd., Bom- 
bay v. K. P. Ganghare. See (June) 1227 


Managirg Director (MIG) Hindustan 
Aeronautics Ltd.. Balanagar, Hydera- 
bad v. Ajit Prasad Tarway (Jan) 76 
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Manasvi D. M. v. Commr. of L-T., Ah- 
medabad ia 22 
Manilal Chatterjee v, State of W. 
{J a "1280 
Manle Desai M. B. v. Siddalingappa 


(Jan) 190. 


Manphul Singh v. Surinder Singh 
(Sep) 2158 
Man Singh v. State of Haryana 


ee 910 

Mantu. Chalak v. State of W. 
. Prab) 316 
Manu Bhusan Roy Prodhan v. State of 
W. B. Ri 295 

Manzoor Khan v. State of U. 
Nov) 2548 

Masood Alam v. Union of India 

(Apr) 897 


Mewar Sugar Mills Ltd. v. Commr. of 
I.-T., Rajasthan (Oct) 2326 


Mir Ghulam Hussan v, Union of India 


(Jun) 1138 

Mohandas Lalwani v. State of M. P. 
(Dec) 2679 
Mone. Singh Oberoi v. Commr. of I.-T., 
(Mar) 651 
WER Singh v. Delhi Administratjon 
(Mar) 697 
Moeaa Suganchand v. CIT. New 
elhi (Jan) 15 


ie S. Madha & Azam S. Madha v. 
Commr. of I.-T., W. B., Calcutta 
; (Oct) 2356 
Mritunjoy Pramanik v. State of W. B. 
(Apr) 847 
Muffakham Jah Bahadur v. Commr. of 
Expenditure Tax, Hyderabad 
(Oct) 2346 
Mukhtar Hussain Ali Hussain v. State of 
Gujarat. See (Jun) 1222 
Muktajivandas v. Devendraprasadji 
Mar) 582 
Municipal Corporation, Jabalpur v. Soor- 
ji Bhanji (Apr) 764 
Municipal Corporation of Greater Bom- 
bay v. B S. T. Workers’ Union 
(Apr) 883 
Municipal Council, Bhopal v. Sindhi Sa- 
hiti Multipurpose Transport Co-op. So- 
ciety Ltd. (Oct) 2420 
Munshi Singh v. Union of India 
om, 1150 
Muralidhar Malla v. State of W. 
des 767 
Mustaq Ahmed Mohmed Hussain v. State 
of Gujarat A ` (Jun) 1222 
Mysore State Road Transport Corpn., 
Bangalore v. Presiding Officer, Labour 
Court, Hubli. See (Oct) 2448 
Mysore State Road Transport Corpora- 
tion, Bangalore v., S. K. Athani 
(Oct) 2448 
Nagappa V. v. Iron Ore Mines Cess Com- 
missioner (Jul) 1374 


Nagen Murmu v. State óf W. B. 
(Apr) 844 


Nageshwar Sh. Krishna Ghobe v. State’ 


of Maharashtra (Jan) 165 
Nagpur Improvement Trust v. Ganesh 
Kulkarni (Mar) 696 


Nagpur Improvement Trust v. Vithal 
Rao (Mar} 689 

Nambiar A. K. K. v. Desraj. District 
Supdt. of Police, Special Police Esta- 
blishment, C. I. A. Il. New Delhi 


(Jan) 203 
Nanhey v. State of U. P. (Jan) 224 
Nanhku Singh v. State of Bihar 

(Mar) 491 
Narasareddy v. Sughra Begum 

(Oct) 2378 
Narasimhan G. v. Union of India. See 

(Jan) 106 

Narinderjit Singh v. State of U. P. 


(Mar) 552 
Nasiruddin Khan v. State of Bihar 

(Jan) 186 
Nathan v. State of Madras (Mar) 665 


Nathusingh v. State of Madh. Pra. 
(Dec) 2783 


National Iron & Steel Co. Ltd. v. Work- 
men (Oct) 2354 
Navnit Lal Manilal Bhat v. Uhion of 
India (Jun) 1167 
Nepal Hait v. State of W. B. (Feb) 466 


Neptune Assurance Co. Ltd. v. Union of 
India (Mar) 602 
Neti Sreeramulu v. State of Andh. Pra. 
(Nov) 2551 
Nirmal Enem Horo v. Jahan Ara Jaipal 
Singh (Jul) 1406 
Official Liquidator Supreme Bank Ltd. 
v. P. A. Tendolkar (May) 1104 
Oil and Natural Gas Commission v. 
Workmen (May) 968 
Oriental Coal Co. Ltd. v. Union of India. 
See (Aug) 1461 


Pallegar S. N. v. State of Mysore 


(Mar) 671 
Panipat Co-operative Sugar Mills v. 
Union of India (Mar) 537 


Pannalal v. Dy. Commissioner, Bhandara 


(Jun) 1174 

Parkash Chand Khurana v. Harnam 

Singh (Sep) 2065 
Parmeshwari Prasad v. Union of India 

(Oct) 2389 


Parthasarathi S. v. State of A. P. 
(Dec) 2701 
Pashupati Singh v. State of Bihar. See 
(Dec) 2699 
Patel India (Private) Ltd. v. Union of 
India (Jul) 1300 
Patiraji v. Mamta (Jul) 1329 
Phool Rani v. Naubat Rai Ahluwalia 
(Sep) 2110 
Pillani Investment Corporation Ltd. v. 
Commr. of Income-tax (Central) 
(May) 1030 
Podar Mills Ltd. v. Bhagwan Singh 


(Sep) 2224 
Prahladdas Khandelwal v. Narendra 
Kumar Salve (Jan) 178 
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Pratap v. State of U, P, (Apr) 786, 
Prem Datta Gautam v, State of U. P. 
; (Nov) 2496 


Prem Lata v. Arhant Kumar Jain 
(Marj 626 


President of the Bihar State Board of 
Hindu Religious Trust v. Mahant 
Ramanand Das, See (Nov) 2578 

President of the Bihar State Board of 
Religious Trust v. Nalini Choudhari - 

(Nov) 2578 

Pritam Singh v. State of Haryana 

(Jul) 1354 
Pukhraj v. State of Rajasthan 
(Nov} 2591 

Punjab National Bank v. New Delhi Mu- 
nicipal Committee (Mar) 674 

Purshottam Lal v, Union of India 

(May) 1088 

Purshottam N. Amarsay v. Commr. of 
W. T., Bombay City II (Oct) 2335 

Radhey Krishan Singh v. Shiva Shankar 
Singh (Oct) 2405 

Raghunath v. State of U. P. (May) 1100 

Raghunath Prasad Poddar v. Commr. of 
I-T., Calcutta (Aug) 2061 


Rahim Beg v. State of U. P. (Feb) 343 
Hela F agdish Pratap Sahi v. State of 


. P. (May) 1059 
Rajbali Singh v. Shyamalal (Feb) 276 


Rajendar Singh v. Santa Singh 


Non 2537 

ee rege Ramasaran Dass Sharma 
State of Maharashtra trast 1180 
Rajendra Ram v. Devendra (Feb) 268 
Raj Kumar Divender Singh v. State of 
Punjab (Jan) 66 
Raj Narain Pandey v. Sant Prasad Tewari 
(Feb) 291 

Ramachandraiah v. Land Acquisition Offi- 
cer (Mar) 701 
Ramamurthi Aiyar R. v. Raja V. Raje- 
shwararao (Mar) 643 


Ramanathan Chettiar K. V. A. L. M. v. 
C. I. T., Madras (Sep) 2172 


Ramanatha Pillai N. v. State of Kerala 


(Dec) 2641 
Ramanlal Bhogilal Shah v. D. K. Guha 

(Jun) 1196 
Ramayan- Harijan v. State of W. B. 

(Apr) 758 
Ram Dayal v. Narbada (Apr) 804 


Ramesh Chandra J. Thakur v, A. P. Jha- 
veri (Jan) 84 
Rameshwar v. State of U. P, (Apr) 926 
' Rameshwar Prasad Bagala v. Commr. of 
I-T., U. P., Lucknow (Jan) 182 
Ram Kishan Bedu Rane v. State of Maha- 


rashtra (Feb) 246 
Ram Lal v. Piara Lal Gobindram _ 
(Sep) 2124 
Ram Narain v. State of Rajasthan 
(Jun) 1188 
Ram Narain v, State of Uttar Pradesh 
(Sep) 2200 


Ram Parkesh v. State of Him, Pra, 
(Apr) 780. 


Ram Prakesh v. Mohammad Ali Khan - 
(Jun) 1269 
Ram Prakesh Arora v. State of Punjab 


(Mar) 498 

Ram Prasad v. Commr, of I-T., New 
Delhi -(Mar) 637 
Ram Prasad v., State of U, P. 
f (Dec) 2673 

Ram Pujan v. State of U, P, (Oct) 2418 
Ranbir v. State of Punjab (Jul) 1409 
Rangnekar P. S, v, Dy. Commr, of Police, 
Maharashtra (Mar) 630 


Rani Manprasad Gordhandas v, Gopichand 
Shersingh (Mar) 566 
Ranjit Singh v, State of U. P, — Sea 

(Mar) 552 
nea i ee Ltd., Rampur v, I-T. O. 
(Jul 1 1362 


Ree of High Court of M, P. v. B. A, 
Nigam (sui) i275 

Rita aas v. Union of Indi 
(May) 1050 


Roop Singh v. State of Punjab 
(Nov) 2617 
Rosy Jacob v. Jacob A. Chakr: 


am 
f (Sep) 2090 
Roy A. K. v. Voltas Ltd. ] 
S. T. O., Navgaon v. Timber 
Corpn, Orchha (Oct) 2350 
Sahaj Ram v. State of U. P. (Mar) 618 . 
Saharanpur Co-operative Cane Develop- 
ment Union Ltd, v. Lord Krishna Sugar 
Mills Ltd. (Aug) 1451 
Sakharkherda Education Society v. State 
of Maharashtra — See (Mar) 588 
Saktu v. State of U. P., (Apr) 760 
Sambasiva Rao M. v. Union of India 


~ (Apr) 850 
Sambhu Ker v. State of W. B. 
(May) Ea 
Sambhu Neth Sarkar v. State of W. B 
(Jul) 1425 
Santiranjan Das Gupta v. M/s, Dasuram 
Murzam: (Jan) 48 
Santokh Singh v. Delhi Administration 
(May) 109% 
Santokh Singh v. Izhar Hussain 


(Sep) 2190 
Saraspur Mills Co. Ltd. v. Ramanlal 
Chimanlal (Oct) 2297 
Sardarmal Lalwani v. State of U. P. 
Gal 1383 
Saroj Kumari v, State of U, P, 


(Jan) 201 
Sarupuri Narayanamma v. Kadiyala Ven= 
`- katasubbziah (Sep) 2114 
Sathi Prasad v. State of U. P, (Feb) 448 
Satyabrata Seal Dulu v. State of W. B. 
(Apr) 756 
pei vanseayana Sinha v. s. Lal & Co. (P.J 
(Dec) 2720 
Seelik Rehman v. State of Bihar 
(Jan) 239 
Senpoda Gounder K. M. v. State of Mad» 


(Oct) 244% 
Sana Phillip v, P. Philip (Apr) 376 
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Sesamma Phillip v. Sm. P, P. Richel = 
See (Apr) 875 
adi Lal v. Nagin Chand (Apr) 176 
Shadi Lal Gupta v. State of Punjab 
(Jun) 1124 
haikh Mohd, Ali v. State of Maharashtra 
(Jan) 43 
Sh. Raghunath Rao Ganpat Rao v. Union 
of India — See (Aug) -1461 
haik Rashid v, State of W, B. 
` (Apr) 824 


Shamlal Batra v. Bhagwandas Narandas 
(Apr) 816 
Sham Lal Shaw v. State of W. B. — See 
veel a h v. Rajinder Prashad 
Shamsher Singh v. Rajinder 
(Oct) 2384 
Shariful Islam v. State of U. P, (Jan) 82 
Sharma A. C. v. Delhi Administration 
(Apr) 913 
Sharma R. C. v. Govt. df M. P., Bhopal 
(Oct) 2279 
Shaukat Hussain Ali Akram v. Bhunesh- 
| wari Devi (Mar) 528 
‘Shere Punjab Silk Stores, Delhi v. Com- 
missioner of Income-tax, Delhi 
(Oct) 2401 
Shethia Mining and Mfg. Corpn. Lid. v. 
Union of India — See (Aug) 1461 
Shew Kissen Bhattar v, Commr. of I.-T., 


Calcutta (Oct) 2348 
Shivaji Sahebrao v. State of Maharashtra 
i (Nov) 2622 





Shivji Genu Mohite v. State of Maha- 
rashtra (Jan) 55 
Shiv Singh v. Union of India (May) 962 
Sohan Lal v. Amin Chand & Sons 
(Nov) 2572 
‘Sohan Lal v. Shiv Dayal — See (Nov) 
. 2572 


Shree Sita Ram Sugar Co. Ltd. v. Presid- 

ing Officer, Labour Court (Oct) 2281 
Shreewant Kumar v. Baidyanath 

(Apr) 717 

Shri Ambica Mills Ltd. v. The Textile 
Labour Association, Ahmedabad 

~ (May) 1081 

Sri Bhimeshwara Swami Varu Temple v. 


Pedapudi Krishna Murthi (Jul) 1299 
Sri Chandra Prabhuji Jain Temple v. 
Harikrishna (Nov) 2565 


Sri Ramamohan Motor Service v. Com- 
missioner of I.-T., Hyderabad 


(Aug) 1445 

Sirsi Municipality v. Cecelia Kom Francis 
Tellis (Apr) 855 
Siya Ram v. State of Bihar (Jan) 51 


Sockieting Tea Co. (Private) Ltd. v. Govt. 
of Assam (Apr) 851 
State of A. P. v. ‘Andhra Provincial Pot- 
teries su (Oct) 2429 
State of A. P. v. Narayana Velur Beedi 
Manufacturing Factory (Jul) 1307 
State of A. P, v. S. M. K, Parasurama 
Gurukul _ (Sep) 2237 
State of Assam v. Basanta Kumar Das 


(Jun) 1252 
Stato of Assam v. Krishna Rao (Jan) 28 


State of Assam v. Om Prakash Mehta 
n 678 
State of Bihar v. Bhagirath Sharm 
(Sep) 2198 
State of Bihar v, Deokaran Nenshi 
(Apr) 908 
State of Bihar v. Pashupati Singh 
(Dee) 2699 
State of Gujarat v. Manshankar Prabha- 
shankar (Feb) 330 
State of Gujarat v. Prakash Trading Co., 
Ahmedabad (May) 960 
State of Gujarat v. Vallabhdas Gordhan- 
das Thakkar — See (Feb) 330 
State of Haryana v. Raja Ram 
{Apr) 819 
Siate oi Haryana v. Subash Chander Mar- 
(Sep) 2216 
State of Kerala v. A. Pareed Pillai 
(Feb) 326 
State of Kerala v. Gwalior Rayon Silk 
Mfg. (Wvg.) Co. Ltd. (Dec) 2734 
State of M. P. v. Firm Gobardhan Dass 
Kailash Nath (Jun) 1164 
State of Maharashtra v. Laxman Chiman 
Naik (Oct) 2415 
State of Maharashtra v. Lokamanya 
Mills Barsi Ltd. — See (May) 1021 
State of Maharashtra v. Lok Shikshan 
Sanstha (Mar) 588 


State of Maharashtra v. Rajan (Textile) 
fon Private Ltd., Barsi — See (May) 
State of Mysore v. Abdul Razak Sahib 
(O a 2361 
State of Mysore v. K. G. Jagannat 
aay 2165 
State of Mysore v. Krishna Murthy 
(Jun) oor 
State of Mysore v. Mallick Hashim & Co. 
id 1449 
State of Mysore v. R. N. Rajann 
(Feb) 364 
State of Mysore v. R. V, Bidap 
(Nov) 2520 
State of ae vV. Harbant Singh — See 
(Nov) 246 
State of Punjab v. Jagir Singh Baljit 
Singh and Karam Singh (Oct) 2407 
State of Punjab v. Joginder Singh 
(Jun) 1258 
State of Punjab v. K. R. Erry and Sobhag 
Rai Mehta (Apr) 834 
ore ger Punjab v. Khaushal Singh — See 
pr 
State of Saniab v, S. P. Sharm 
(Nov) 2468 . 


State of Rajasthan v. Jaipur as eo 
Apr 
State of Rajasthan v. Noor Mohammad 


(Dec) 2728 
State of Rajasthan v. Rajendra Singh 
(Sep) 2121 
State of Rajasthan v. Tarachand Jain 
(Sep) 2131 
State of Tamil Nadu v. Burmah Shell Oil 
Storage & Distributing Co. of India, 
Ltd, (May) 1045 
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State of Tamil Nadu v. Cement Distribu- 
tors Private Lid. (Mar) 668 
State of Tamil Nadu v. 
ea Ine., Madras — See (May) 
State of Tamil Nadu v. K. A. Ramudu 
Chettiar & Co. (5ep) 2230 
State of Tamil Nadu v. Rev. Brether 


Joseph (Nov) 2463 
State of Tamil Nadu v. Star Tobacco Co. 
(Jul) 1387 

State of Tamil Nadu v. Thiruvalargal 


India Cement Ltd—See (Mar) 668 
mee of U. P. v: Annapurna Biscuit Mfg. 
(Jul) 1333 
State of U. P. v. Dyer Meakin Breweries 
Ltd. 


(Det) 2366 
State of U. P. v. Iftikhar Khan (Apr) 863 
State of U. P. v. Jai Prakash ‘Apr) 762 
State of U. P. v. Janki Saran Kailash 
Chandra (Sep) 2071 
State of U. P. v. Kailash Nath Agarwal 
(Sep) 2210 

State of U. P. v. Kapil Deo Shula 
(Mar) 494 

State of U. P. v. Paras Nath Singh 
(Mayy 1073 


_ State of U. P. v. Zahoor Ahmad 
(Nov) 2520 

Subba Rao N. v. Union of India 
(Jan) 69 
Subbiah Thevar v. State of Tamil Nadu 
(Apr) 785 
Sudhakar Bhanji v. State of Maharashtra 
(Sep) 2187 


Sudhir Kumar Mukherjee v. State of 
W. B. (Dec) 2655 
Sumitra Devi v. Shri Sheo Shanker Pra- 
sad Yadav ‘Jan) 215 
Surendra Prasad Verma v. State ‘of Bihar 
Mar) 488 
Suresh Elwadhi v. Union of India — See 
(May) 1050 


Tara Devi- Aggarwal v. Commr. of I-T., 
W. B., Calcutta (Feb) 254 
var an & Steel Co. Ltd. v. Their Work- 
(Jul) 1401 
Thakker Keshavalal Mohanlal v. Parekh 
Amrutlal Harilal (May) 1099 
Thakorlal D. Vadgama v. State of Gujarat 
(Oct) 2313 

Thakur Singh v. Rambaran Singh 
(Jan) 45 
Thapar I. M. v. Commissioner of Ex- 


penditure Tax, Calcutta (Apr) 905 
Thulia Kali v. State of Tamil Nadu 
(Mar) 501 


Tilok Chand Prasan Kumar v. State of 
U, P. — See (May) 1034 

Tirath Ram Rajindra Nath, Lucknow v. 
State of U. P. (Feb) 405 

Tribhuvan Nath v. State of Maharashtra 


(Feb) 450 
Trimbak Narayan Hardas v. Babulal 
Motaji (Jul) 1363 


Trustees of Gordhandas Govindram 
Family Trust, Bombay v. C. I. T., Bom- 
` bay (Mar) 623 


Esso Standard, 


Umakant Saran Dr. v. State of Bihar 
May) 964 
Umakant Vishnu Junnarkar v, Parashu- 
ram Damodar Vaidya (Jan) 218 
Union of India v. G. R. Prabhavalkar 
(Sep) 2102 
Union of India v. I. C. Lala (Sep) 2204 
Union of India v. K, P. Joseph (Feb) 303 
Union cf India v. M/s. Modi Industries 
Ltd. (Jul) 1281 
Union of India v. Ram Mehar (Feb) ‘305 
Union of India v. Rampur Distillery and 
Chemical Co. Ltd. (May) 1098 
Union of India v., S. B. Kohli Mrs. | 
(Apr) 811 
Union of India v. Sahibganj Municipality, 
(Jun) 1185) 
Union of India v. Sri Sarada Mills Ltd. 
(Feb) 281 
Upper nas Valley Electricity Supply 
Co. Ltd v. U. B. Electricity Board 
(Mar) 683 
U. P. Co-operative Federation v. State of 
. P. May) 1068 
U. P. Co-operative Federation Ltd. v. 
State of U. P. — See (May) 1068 
U. P. Scate Electricity Board, Lucknow 
v. Official Liquidator, Lower Ganges 
. Jammuna Electricity Distributing Co. 
Ltd (Nov) 2546 
Commr. of Nagpur 
Division, Nagpur (Mar) 549 
Varadachari N. S. v. G. V. Pai (Jan) 38 
Veerpal Singh -v. Deputy Registrar Co- 
operative Societies, Meerut (May) 1052 
Veerpal Singh v. Registrar Co-operative 
Societies, U. P. (Jun) 1249 
Venkateswararao Naidu E, v. Union of 
India (Mar) 698 
Vijay Kamar Dr. v. M/s. Raghbir Singh 
Anokhsingh (Sep) 2254 
Wasting House Saxby Farmer v. Work- 


td. 
Uttarwaz R. K. v. 


men (Aug) 1442 
Watel S. P. v. Bhagwat. Dayal — See 
(Jul) 1293 
Watel S. P. v. State of U. P. (Jul) 1293 


Western India Mazch Co. Ltd. v. Work- 
men (Dec) 2650 

Woolcombers of India Ltd. v. Woolcom- 
ber Workers’ Union (Dec) 2758 

Workmen v. Hindustan Lever Ltd. — See! 
(Jun) 1156 

Workmen v. Management of Dunlop Rub- 


ber Cc. of India Limited (Oct) 2394 
Workmen v. Sijua (Jherriah) Electric 
Supply Co. Ltd. (Dec) 2766 


Workmen of Calcutta Dock Labour Board 
v. Employers in Relation to Calcutta 
` Dock Labour Board (Sep) 2251 
Workmen of Calcutta Electric Supply 
Corporation Ltd. v. Calcutta Electric 
Supply Corporation Ltd. (Sep) 2148 
Workmen of D. E. S. Undertaking v. 
Management of D. E. S. Undertaking 
(Feb) 365 
Workmen of Firestone Tyre & Rubber 
Co. of India P. Ltd. v. Management 
(Jun) 1227 } 
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Workmen of Government Silk Weaving 
Factory, Mysore v. Presiding Officer, 
Industrial Tribunal, Bangalore 

(Jul) 1423 

Workmen of y, M. T. v. Presiding Officer, 
National Tribunal Calcutta (Oct) .2300 

Workmen of Swadeshi Cotton Mills Co. 

Ltd. v. Swadeshi Cotton Mills Co. Ltd. 
- (Sep) 2138 


Works Manager, B. S. S. Factory, Sindri 
v. C. P. Singh . (Feb) 273 
Yeshwant v. State of Maharashtra 
(Feb) 337 
Yograj Singh v. Registrar Co-operative 
Societies, U. P. — See (Jun) 1249 
Zilla Parishad, Bhandara v. Agriculture 
Produce Market Committee, Amgaon 
(Apr) 848 


SUBJECT INDEX 


Administration of Evacuee Property Act 
(31 of 1950), Ss. 27, 28 — Power of revi- 
sion under Section 27 is not taken away 
by Section 28 (Jul) 1304 A 
——S. 27 — Power under is not curtailed 
by any limitation of time (Jul) 1304B 
——S, 27 — Notice seeking revision on 
ground of fraud — Certiorari against will 
not lie (Jul) 1304 C 
——S§. 28 — See Ibid, S. 27 

(Jul) 1304 A 
Advocates Act (25 of 1961), Pre. —- See 
Constitution of India, Art. 246 


(Jan) 231 A 
—S. 22 — See Constitution. of India, 
Art. 246 (Jan) 231 A 


Andhra Pradesh Charitable and Hindu. 


Religious Institutions and Endowments 
Act ar of 1966), S. 15 — Function of ap- 
pointing non-hereditary trustees is not 
quasi-judicial (Sep) 2237 
A. P. Civil Services (Disciplinary Proceed- 
ings Tribunal) Act (2 of 1960) 
See under Civil Services. 


Andhra Pradesh Civil Services (Discipli- 
nary Proceedings Tribunal) Rules (1953) 


See under Civil Services. 


Arbitration Act (10 of TPAD, p 13 (b) — 
See Constitution of India, Art. 136 
Tov) 2572 D 


S. 28 (2) — Enlargement of time for 
making award by consent of parties — 
Consent must be post reference consent. 

(Nov) 2479 
—S. 30 — Error of law — An award 
can be set aside only if there is an error 
of law on face of record (Mar) 683 A 
——S. 30 — Only a part of award found 
invalid—Invalid part severable —- Entire 
award need not be set aside (Mar) 683 C 
——S. 30 — Setting aside award — Ques- 
tion of law — Interference (Jul) 1338 
——-S. 34 — Stay of suit — Expression 
“steps in the proceedings” — Connota- 
tions of (Sep) 2071 A 


—-S, 34 — Stay of suit — Application 
by Government Pleader for adjournment 
for filing written statement — Govern- 
ment taking benefit cannot plead that ap- 
plication was unauthorised 

(Sep) 2071 B 





Arbitration Act (contd.) 
—-S. 34 — Stay of suit — Grant of — 
Discretionary (Sep) 2071 C - 
—-Sch. 1, Cl. 3 — See Ibid, S. 28 (2) 
(Nov) 2479 
Arms Act (54 of 1959), S. 27 — Mere pos- 
session of arms is no offence — Intention 
to use the arms must be established 


(Oct) 2288 C 
Army Act (46 of 1950), S. 157 — Power 
to confirm sentence — Exercise of 

(Feb) 258 C 


—-S. 157 — Confirmation of sentence — 
Confirming authority is not bound to give. 
a hearing (Feb) 258 D 
——S. 160 — Revision of sentence — Sen- 
tence whether can be enhanced 

(Feb) 258 A 
Banking Companies Act (10 of 1949), 
S. 45-O — Claim by liquidator is a claim 
by Company (May) 1104A 
—S. 45-0 (ii) (As amended in 1959) — 
Section confers new right of counting 
period of limitation (May) 1104B 
Bengal Finance Sales a Act (6 of 1941) 

See under Sales Tax. 


-Bengal Land Registration Act (7 of 1876), 
S. 4 — Entries in Register ‘D’ though are 
prima facie evidence of possession as pro- 
prietor of an estate, that evidence cannot 
be treated conclusive as to proprietary 
title (Feb) 408 C 
Bengal Military Police Act (5 of 1892), 
S. 5 (f) — Offence of desertion — What 
amounts to (Jan) 186 A 
Bihar Essential Commodities other than 
Foodgrains Prices and Stocks (Display 
and Control) Order, (1967), Cl. (4) — 
Failure of dealer to display price list and 
stock position of motor tyres does not con- 
travene Cl. (4) (Sep) 2198B 


Bihar High Schools (Control and Regula- 
tion of Administration) Act (13 of 1960) 
See under Education. 


Bihar Hindu Religious Trusts Act (1 of 
1951), S. 43 — See Ibid, S. 67 
(Nov) 2578 


—-_S, 67 — Prosecution under — Deci- 
sion under Section 43 is not a pre-requi- 
site condition (Nov) 2578 


12 


.Bihar Land Reforms Act (30 of 1950) 
See under Tenancy Laws, 


Bombay Bhil Naik Inam Abolition Act 
(21 of 1955) 
See under Tenancy Laws. . 


Bombay District Municipal Act (3 of 1901) 
See under Municipalities, 
Bombay Industrial Relations Act (11 of 
1947), S. 3 (13) and (14) (e) (as amended 
by Gujarat in 1962) — ‘Employee’ and 
‘Employer’ (Oct) 2297 
~——S. 78 (1) (D) (i) — Six months’ time 
to is not mandatory (Apr) 883 
Bombay Pargana and Kulkarni Watan 

(Abolition) eat (60 of 1950) 

See under Tenancy Laws. 
Bombay Police Act (22 of 1951), S. 33 (1) 
(o) — Rules under, framed by Commis- 
sioner: of Police Ahmedabad, D/- 21-10- 
1965, Rules 7, 13, 14 and 15 — Validity 

(Jan) 87 A 

S. 33 (1) (0) — Section 33 (1) (0) en- 
abling Police Commissioner to make rules 
to regulate the assemblies and proces- 
sions is not violative of rights under 
Article 19 (1) (b) & (d) of the Constitu- 
tion (Jan) 87 B 


——§, 33 (1) (0) — Rule 7 framed by the 
Commissioner of Police, Ahmedabad con~- 
fers arbitrary powers and is violative of 
Article 19 (1) (b) of the Constitution. 
(Jan) 87 C 
——S. 56 — To attract Section 56 all the 
witnesses need not be found un 
give evidence (Mar) 630 a 
~——S. 56 — Proposed externee is not en- 
titled to know specific particulars of the 
material allegations (Mar) 630 B 


S, 56 — Period and area of extern- 
ment depends on-nature of data callected 


in each case Mar) 630 C 
—_—S, 59 — See Ibid, S. 56 (Mar) 630 B 
Bombay Rents, Hotel and Lodging House 


Rates Control Act (57 of 1947) 

. See under Houses and Rents 
Bombay Sales Tax Act (51 of 1959) 

See under Sales Tax. 
Cement Control Order (1958), CL 6 (4) — 
See Sales Tax — T. Nadu General 
Sales Tax Act (1959), S. 2 (n) 

(Mar) 668 A 


Central Civil Service Regulation 
See under Civil Services, 


Central Excises and Salt Act (1 of 1944), 


~——S§_, 4 (a) — “Wholesale cash price” — 
Determination of — Relevant factors 


(Jan) 225 . 


Central Health Service Rules (1963) 
See under Civil Services. 


C. P. and Berar Municipalities Act (2 of 


1922) 
See under Municipalities, 
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Central Sales Tax Act (74 of 1956) 
See under Sales Tax, 


Central Sales Tax (Amendment) Aet 
(28 of 1969) 
See under Sales Tax, 


Citizenship Act (57 of 1955), S. 5 (1) (aj 
— Claim of citizenship — Application for 
being registered as an Indian citizen 
under the section repeals the plea of 
Indian citizenship (Mar) 505 B 
bari Jabalpur Corporation Act (3 of 


See -under Municipalities, 


Civil Procedure Code (5 of 1908), S, 2 (2) 
— See Constitution of India, Art. 136 
(Oct) 2384 A 
—-—S. 9 — Suit by State for recovery of 
r income-tax — Maintainabi- 
(May) 1059 
Sg 11 — Two second appeals arising 
out of two cross suits — One dismissed 
and other allowed — Appeal by special 
leave — Decision in former appeal whe- 
ther operates as’ res. judicata 
(Jun) 1269 B 
——S. 11, Explanation 4 — Constructive 
Res judicata — Applicability — Election 
petition - (Jul) 1406 


——S. 37 — See Lbid, O. 21, R. 29 


(M =) 528 C 
——S, 42 — See Ibid, O. 21, R, 2 
(M far) 528 C 
—=s. 47 — See also : Constitution of 
India, Art. 136 (Oct) 2391 A 
——S. 47 — Suit for partition compro= 
mised but no decree passed — Subse« 
quent suit for recovery of khas posses= 
sion not barred (Jun) 1130A 
——S. 47 — Decree on award — Decrea 
not mentioning its executability on fai- 
lure of a condition — Such non-mention 
does not make the decree unexecutable 
(Sep) 2065 B 
a 47 — Auction purchaser, position 
(Oct) 2428 
os. 60 (1), Cl. (cec) to Proviso (as insert 
ed by Punjab Act 7 of 1934) — Immunity 
from attachment or sale of main residen- 
tial house of judgment-debtor — Nature 
of (Sep) 2124 
—S. 96 — See Constitution of India, 
Art. 136 (Oct) 2384 A 
—S. 100 — See Constitution of India, 
Art. 136 (Oct) 2384 A 
——Ss. 100-101 — See Constitution of 
India, Art. 136 oan 2391 A 
—-S, 107 — See Ibid, O. 30, R. 4 


(Nov) 2572 A 
——S, 115 — See also 
(1) Constitution of India, Ar. 136 


(May) 1096 

(2) Houses and Rents — Boribay Rents, 
Hotel and Lodging ouse Rates 
Control Act (1947), S. 12 (3) (a) and 

(b) (Jul) 1336 B 


——S. 115—Lower appellate court’s order 
within its jurisdiction — High Court 
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Civil P, C. (contd) 


should not interfere even if the order is ' 


right or wrong or in accordance with law 
or not (Jan) Mg 
—O. I, R. 10 — Necessary party — 

a suit ier specific performance ASA a 
purchaser with notice of a prior agrees 
ment of sale the vendor is a necessary 
party 


-——O, 6, R. 2 — See 
(1) nira T Disputes Act OaE Re 
(2) Representation of the People Act 
(1951), S. 83 (1) (Sep) 2158 A 
wot), 7, R. 10 — Presentation of plaint 
in proper court after return — Is nof 
continuation of a suit as filed in wrong 
court so as to attract S, 4 of the Limitas 
tion Act (1908) : (Feb) 313 B 
——O, 7, R. 11 — See Constitution of 
India, Art, 136 
——O, 20, R, 6 — Consent decree — Pres 
paration. of — Irregularity (Apr) 816 
——O, 21, R, 29 — Conditions for applis 
cability of a rule — ‘Such Court’ means 
Court in which suit is pending 
(Mar) 528 B 
——O, 21, R. 29 — Transfer of decree — 
Suit to set aside decree filed in transferee 
Court — Stay of execution by transferee 
Court — Validity (Mar) 528 C 
———{), 21, R. 66 — Sale proclamation — 
Mere mention of valuation of properties 
as stated by decree-holder if material ir- 


regularity (Nov) 2593 
=—O, 21, R, 95 — See Ibid, S, 47 
(Oct) 2423 
R. R. 3 — Sea 
(Mar) 655 B 


p id, O, 41, R. 4 
2) Houses and Rents — Delhi Rent 
Control Act (1958), S. 14 19 10 
=O, 22, R, 4 — Joint claim against de- 
fendants — Failure to implead legal re- 
presentatives of deceased defendant y 
appeal — — Appeal abates against all, as 
whole (Jan) “204 
—O, 23, R. 1 — Suit for partition — 
Withdrawal of suit (Mar) 643 A 
=O, 23, R, 3 — ‘Consent decree’ 
(Sep) 2065 C 
0, Si R, 2 «= See Arbitration Act 
(1940), S, 34 (Sep) 2071 B 


——O, 30, R. 4, S, 107 — Injunction order 

against partners in the name of the firm 

— Death of a partner during pendency of 

presentati railuta. to E perea wa o 
esentatives — App not aba 

g (Nov) 2572 A 


ace), we Rr, 2, 3 = Application ror pa 
mission to sue as pauper rant o: 
ae R. 3 — See Ibid, O, i aan 
— See 
> (Nov) 2508 
—0, R. 1 — See also Partnership 
Act Zioa, S. 43 - (Nov) 2572 © 


{Mar) 655 A. 


(Oct) 2384 A 


Civil P. C. (contd.) 

R. 1 — Interim order of stay 
passed by High Court — Interference by 
Supreme Court (Aug) 1451 
——O, , R. 1 — Grounds of objection 
— Appeal against combined order grant- 
ing review and disposing of application 
for injunction on merits (Nov) 2572 B 
—— O , R. 4 — Suit for specific per- 
formance against vendor and subsequent 
purchaser — Appeal against abates if 
heirs of deceased vendor are not’ brought 


on record (Mar) 655 B 
ow OQ, 41, R. II — Summary dismissal of 
(Jan) 218 


first appeal — Permissibility 
~——O, 41, R, 22 — Cross-plea by respon= 
dent ov) 2565 D 
-—O, 41, R. 33 — See also Constitution 
of India, Art. 136 (Jan) 171 B 
——O, 41, R 33 — Appellate Court will 
not call for original accounts where at 
least verified copies thereof were not filed 
in the trial Court (Jul) 1363 B 


CIVIL SERVICES 
wAndhra Pradesh Civil Services (Disci- 
oy gpa Tribunal) Act (2 of 
1960), S, 7Y proviso read with Rule 7 (6) 
framed under Section 10 — Scope and 


object (Oct) 2275 
-——S, 8 — See Ibid, S, 7, Proviso 
(Oct) 2275 — 


e—S, 10 — See Ibid, S, 7, Proviso 

(Oct) 2275 
Andhra Pradesh Civil Services (Discip- 
limary Proceedings Tribunal) Rules (1953), 
R. 7 — See Civil Services — Andhra Pra- 
desh Civil Service Saget sre eee 
at Tribunal) Act (2 of 1960), $ Pro- 

: (Oc us 2275 
— Central Civil Service Regulations, 
Art, 349-AA — See Ibid, Art, 465-AA 

(Sep) 2121 
om—Arts, 465-AA, 349-AA — Police perm 
sonnel not patene by Article 349-AA 
cannot be ily retired under 
Article 465-AA (Sep) 2121 
«Central Health Service rane (1963), 
R. 4 — See Ibid, R, 8 (3), Proviso 

(Apr) sT B 
=R, 8 (3) —— See also Ibid, Sch, 2, An: 
(Apr) 811 A 

R r (3), Proviso (as amended in 1966 
and 1968) — Interpretation of 


(Apr) 811 B 
icon 2, Annex, I-See Ibid, R, 5 S; 
Provis (Apr) 8 


E Annexure I, Tiems 2 ag : 
Sch. 2, Annexure 2, Item Y (as amended in 
1966 and 1968) — “Post graduate degree 
In the concerned sp ity" — The qualis 
fication of F, R. C. S, cannot be deemed 
to be a Post-Graduate degree in Orthọo= 
paedics {Apr} 811 A 


~——Sch, 2, Anex, 1, Item 3, — See Thid, 
Sch. 2, Annexure I, Item 2 (Apr) 811A 
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Rules (contd.) 


——Sch. 2, Annex 2 — See Ibid, R. 8 (3), ° 





Proviso (Apr) 811 B 
Sch. 2, Annexure 2, Item 7 — See 

Ibid, Sch. 2, Annexure 1, Item 2 
Í (Apr) 811 A 


+-Fundamental Rules, R. 56 (i) — Order 
of retirement — Validity (May: 1065 A 

56 (i) — Validity of retirement 
order (May) 1065 B 


—Hyderabad Civil Service Regulations 
(1337 H), Art. 39 — See also Constitution 
of India, Art. 35 (b) (Apr) 827 A 
——Art. 39 — Mulki Rules — Rules pres- 
cribed requirements as to residence with- 
in whole of Hyderabad State and hence 
are saved and continued in force by 
Art. 35 (b) (Apr) 827 B 
Art. 39 — Mulki Rules — Rules con- 
tinued -in force even after constitution of 
Andhra Pradesh (Apr) 827 C 


—Hyderabad Civil Service (Classification, 
Control and Appeal): Rules (1955), R. 22 
— Removal of servant after domestic 
enquiry — Inquiry conducted by biased 
officer vitiates the order (Dec) 2701 
—Kasbmir Administrative Service Rules, 
R. 4 — See Constitution of India, Art. 311 

(Jun 1138 C 


—Military Engineer Service Class I 
(Recruitment, Promotion and Seniority) 
Rules (1951), R. 4 (as amended in 1969) — 
Applicability (Feb) 441 
—Mysore: Services Regulations, Eighth 
Edition, Arts. 294 and 297 —— Compulsory 
retirement—Age of superannuation—Dis- 
cretion to grant extension (Mar) 671 
Art. 297 — See Ibid, Art. 294 7 
(Mar) 671 
—Posts and Telegraphs Manual, Vol. IV, 
See Constitution of India, 
(May) 962 
.—Punjab Civil Service (Judicial Branch) 
Rules (as adopted by Haryana) Part C, 
R. 8 — Government is competent to fix a 
higher score for selection than one re- 
quired for mere eligibility (Sep) 2216 B 
——R. 10 — Appointment of Subordinate 
Judges — Existence of vacancies does not 
give legal right to a candidate in select 
list to be appointed to the post 
(Sep) 2216 A 
—Punjab Civil Services Rules (Pension 
Rules), R. 6.4 — Reduction in amount of 
pension and gratuity legally payable on 
superannuation -~ Reasonable opportu- 
nity to be given (Apr) 834 
—Punjab Civil Services (Punishment and 
Appeal) Rules (1952), R. 8 — Minor 
punishments — Delinquent employee is 
not entitled to show cause notice against 
proposed punishment (Jun) 1124 A 


R. 8 — Imposition of minor punish- 








ment after considering a report but withe 
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Civil Services — Central Health Service Civil Services — Punjab Civil 


Services 

(Punishment and Appeal) Rules (contd). 
out supplying a copy thereof to the em- 
ployee — Effect (Jun) 1124 B 


—Railway Establishment Code Vol. I 
(1858), R. 152 — See Constitution of India, 
Art. 311 (Jul) 1306 


R. 2046 — Raising of age of retire- 
ment of all railway servants — Exclusion 
of section of employees from benefit — 
Violates Art. 14. (Jun) 1167 


—Rajasthan Service Engineers (Irrigation 
Branch) Rules, 1954, R. 27 — Appoint- 
ments made after consideration and selec- 
tion by Departmental Promotion Commit- 
tee does not fall under Rule 27 ; 

: (Oct) 2290 





Companies Act (7 of 1913), S. 235 — See 
also Torts (May) 1104C 
S. 235 — Only declaratory orders can 
be passed against heirs of deceased Direc- 
tor (May) 1104 D 
S. 235 — Misfeasance resulting from 
negligence of a Director — Effect 

(May) 1104 E 
Companies Act (1 of 1956), S. 220 (3) — 








Failure to file copies of balance-sheet and | 


profit and loss account with Registrar — 
Punishment (Oct) 2429 A 
—Ss. 286, 290 — Case before Act — 
Board of Directors — Meeting — Notice 

. (Oct) 2389 
——S. 290 — See Ibid, S. 286 (Oct) 2389 
——S. 543 — See Companies Act (1913), 
S. 235 (May) 1104 D 


Conduct of Election Rules (1961), R. 36. — 
See Representation of the People Act 
(1951), S. 83 (1) (Sep) 2158 A 
— 93 — An order for inspection of 
ballot papers is bad if no reasons are re- 
corded as required under this rule 
(Mar) 581 
R. 94-A and Form 25 — See Re- 
presentation of the. Keppi, Act (1951), 
S. 82 (b) (Nov) 2513 A 
Constitution of India, Art. 3 — See Civil 
Services — Hyderakad Civil Service Re- 
gulations (1331 H), Art. 39 (Apr) 827C 
Art. 4 —— See Civil Services 
Hyderabad Civil Service Regulations 
(1337 H), Art. 39 (Apr) 827 C 
Art. 5 — Migration and change of 
domicile — Inference of (Mar) 505C 
—Art. 5 (c) — Applicability — ‘Domi- 
cile — What is — Change of domicile — 
Burden to prove is on him who alleges 
change (Mar) 505 A 


—-Art. 12 — See Public Safety — Main- 
tenance of Internal Security Act (1971), 
S. 17-A (Jul) 1425 A 
—Art, 13 — See also : 
(1) Ibid, Art.. 368 {Aug) 1461 A 
(2) Constitution (Twentyfourth Am- 
endment) Act (1971), (Aug) 1461 B 
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Constitution of India (contd.) 
——Art. 13 — Constitutionality of statute 
— Practice of Supreme Court 

(Nov) 2602 B 
——Art. 13°(2) — ‘Law’ — Meaning of 
— Does not include constitutional amend- 


iments (Aug) 1461 C 
—Art. 14 — See also 
(1) Ibid, Art. 16 (1) (Jun) 1146B 
(2) Ibid, Art. 19 (1) (a) (Jan) 106 D 
(8) Ibid, Art. 19 (1) (5 (Dec) 2641 D 


(4) Ibid, Art. 226 (Mar) 588 A 
(5) Bombay Police Act gas A S. Bee (1) 


(o) Cc 
(6) Civil Services — Central Health 
Service Rules (1963), R. 8 (3), Pro- 
viso (Apr) 811 B 


(7) Civil Services — Railway Establish- 

ment Code, R. 2046 (Jun) 1167 

(8) Education — Grant-in-aid Code 
(Maharashtra), R. 3 (1) and (2) 

(Mar) 588 D 

(9) Exports Control Order (1968), Cl. 6 

1 (Dec) 2711 B, D, E 


(10) General Insurance (Emergency 
Provisions) Act (1971), S. 2 (e) 
(Mar) 602 B 


(11) Land Acquisition (M. P. Amend- 
ment) Act (1959), S. 3 (Jul) 1383 
(12) Penal Code (1860), S. 302 
(May) 947 C 
(13) Public Safety — Maintenance of 
Internal Security Act (1971), S. 17-A 
(Jul) 1425 A 
(14) pora naon of the People Act 
(1951), S. 82 (b) (Nov) 2513 C 
(15) Sales Tax — U. P. Sales Tax Act 
(1948), S. 3-D, Expln. II 
(May) 1034 D 
(16) Tenancy Laws — E. P. Utilization 
of Lands Act (1949), S. 7 
(Apr) 710 B 
(17) Tenancy Laws — U. P. Imposition 
of Ceiling on Land Holdings Act 
~- (1961), S. 6 (xvii) (Sep) 2070 
——Art. 14 — Applicability (Jan) 231 C 
——Art. 14 — Discrimination — Reason- 
able classification — Test of (Mar) 689 A 
—Art. 14 — Constitutional validity of 
Levy Sugar Supply Control Order, 1972 
as framed under Section 3 (3C) of Essen- 
tial Commodities Act (Apr) 734 B 


——Art. 14 — Classification of repatri- 
ates between more- re-settled and less 





re-settled for admission to educational 
institution — Reasonableness of 

(May) 1050 
——Arts. 14, 16 — Non-implementation 


of the report of Second Pay Commission 
in cil ae of certain posts, if violative of 


Arts. 14, (May) 1088 
——Art. ri — See also (1) Ibid, Art. 14 
(May) 1088 


(2) Civil Services — Central Health 
Service Rules (1963), R. 8 (3) Proviso 
(Apr) 811 B 


Constitution of India (contd.) 
——Arts. 16 and 32 — Petition under 
Art. 32 — Petitioner held not entitled to 
any relief as the order cancelling his 
selection was neither invalid nor mala 
fide (May) 962 
——Art. 16 (1) — See also Ibid, Art. 309 
(Jun) 1146 C 
‘Art. 16 (1) — Promotion — Division 
into two classes of members of same ser- 
vice belonging to same cadre violates 
Arts. 14 and 16 (1) (Jun) 1146 B 
Art. 16 (1} — Promotion of Civil 
Judge as Additional District and Ses- 
sions Judge — Seniority — Determina- 
tion (Jun) 1271 
Art. 16 (3) — See Civil Services — 
Hyderabad Civil Service Regulations 
(1337 H), Art. 39 (Apr) 827 B 
Art. 16 (4) — Expression “backward 
class of citizens” — Meaning socially and 
educationally so (May) 930 A 
Art. 16 (4) — The J.-and K. Schedul- 
ed Castes and‘ Backward Classes Reser- 
vation Rules of 1970 are unconstitutional 
(May) 930 B 
Art. 19 — See also (1) Education — 
Grant-in-Aid Code (Maharashtra), Rule’ 
3 (1) and (2) (Mar) 588 C 

(2) Penal Code (1860), S. 302 

(May) 947 A 
(3) Tenancy Laws — U. P. Imposi- 
tion of Ceiling on Land Holdings Act 
(1961), S. 6 (xvii) (Sep) 2070 
Arts. 19, 32 — Shareholders or edi- 
tors of newspapers company — If can 
invoke Art. 19 (Jan) 106 A 




















Arts. 19, 245 — Test of pith and sub- 


stance if relevant to the question of in- 
fringement of fundamental right by the 
Newsprint policy of 1972-73- 
(Jan) 106 E 
——Art. 19 — Constitutional validity of 
S. 9 of the Punjab Security of the State 
Act (May) 1091 B 
Art. 19 (1) (a) & (b) — See also Bom- 
bav Police Act (1951), S. 33 (1) (0) 
(Jan) 87 C 
Arts. 19 (1) (a) and 14.— Freedom 
of Press under Article 19 (1) (a) — News- 
print Policy of 1972-73 if violates Arti- 
eles 19 (1) (a) and 14 (Jan) 106 D. 


Art. 19 (1) (b) & (d) — See Bombay 
Police Act (1951), S. 33 (1) (0) 

(Jan) 87 B 
oo 19 (1) (f) and (g) — See Sales 
— U. P. Sales Tax Act (1948). S. 3-D, 
Expln, II (May) 1034 E 


-——Arts. 19 (1) (£), 31 and 14 — When 
not violated (Dec) 2641 D 
Art. 19 (1) (g) — See (1) Export Con- 
trol Order (1968). Cl. 6 (1) 

(Dec) 2711 A 


(2) Mysore , Vehicles Rules 
(1963), R. 216 (2) (Sep) 2165 
(3) Press and Registration of Books 
Act (1867), S. 8-B (Jan) 213 

















Motor 
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Constitution of India (contd.) 
—Art. 20 (3) — See also Evidence Act 
(1872), S. 8- (Jan) 157 B 
»=—Art. 20 (3) — “Person accused of an 
offence” — A person against whom F.LR. 
in respect of an offence is lodged falls 
within the expression (Jun) 1196 
w—Art, 21 — See (1) Ibid, Art. 32 
. i eb) 258 B 
{2) Evidence Act (1872), S aa ir 
.{3) Penal Code (1860), S. ao 
‘ (May) 947 D 
w=—Art, 22 (5) — See also Public Safety 
e— Maintenance of Internal Security Act 
(1971), S. 3 (Apr) 757 
—Art, 22 (5) — Representation by 
detenu — Gap between its receipt and 
consideration — Effect (Apr) 824 B 
——Art. 22 (5) — Inordinate and un= 
- explained delay in considering represen- 
tation of detenu — Validity of A eann 


y) 9 
»=—Art, 31 — See (1) Ibid, art 19% (1) a 
(Dec) 2641 D 


(2) Constitution eae Am- 
endment) Act (1971), S. 2 (Aug) 1461 D 
@) Tenancy Laws — U. P. Imposi« 
fion of Ceiling on Holdings Act 
(1961), S. 6 (xvii) (Sep) 2070 


Tas 31-A — See also Tenancy Laws 

P., Imposition a coe on Land 

Holding: Act (1961), S. 6 (xvii) 5 2070 
ep 


(Se 
-——Art, 31-A — S. 2 @ of U PB 
Urban Area Zamindari Abolition and 
Land Reforms Act, if protected by Arti- 
cle 31-A (Jul) 1293 
Art 3InA (1) (al — Scope 

(Mar) 689 B 
o-u—Art, 31-B — See Tenancy Laws — 
U. P, Imposition of Ceiling on Land Hold- 
ings Act (1961), S, 6 (xvii) (Sep) 2070 
——Art, 31-C—See Constitution Gens: 
fifth Amendment) Act (1971), S. 3 

(Aug) 1461 k 
mAT 32 — > See also (1) eon 


) 962 
(2) Ibid, Art, 19 (Jan) 106 
{3) Ibid, Art, 226 (Mar) 602 C 
(4) Ibid, Art, 226 (Dec) 2720 B 


(5) Publice Safety — West Bengal 
vention of Violent Activities) Act 
19 of 1970), S. 3 (1) (3) (Feb) 466 


ouw—Art, 32 — Jurisdiction of Supreme 
Court fo adjudicate on Government 
policy measure (Jan) 106 C 
-——Art, 32 — Counter-affidavit in an= 
swer to preventive detention of a defenu 
«~ Duty of Officer concerned 
(Jan) 207 C 
-—Art, 32 = Petition against sentenca 
by an army officer — Supreme Couri 
cannot go into evidenca in support of the 
ges (Feb) 258 B 


Constitution of India (contd. 

—Art, 32 — Petition under — Locus 
standi to apply (Apr) 761 
——Art, 32 — Supreme Court will not 
objectively independently examine alleg- 
ed imminent likelihood of objectionable 


aries as if it were an appellate 
Cour (Apr) 897 B 
kadai 32 — Quo warranto — Writ of 

(Jun) 1138 B 


o-——Art, 32 — Pa per Corpus — Deten- 
tion under S. W. B. `(Prevention of 
Violent. ie attics) Act (1970) — Deten= 
tion period to be over shortly (within 3 
days) — Supreme Court did not inter< 
fere (Jun) 1280 
——Art. 32 — Habeas Corpus — Writ of 
=— Practice and procedure — Production 
of body of detenu — Not essential: be- 
fore application for writ is finally heard 
and decided (Dec) 2684 
———Art. 35 (b) — Ses also Civil Services 
— Hyderabad Civil Service Regulations 
{1337 H), Art. 39 (Apr) 827 B, C 
—-Art. 35 (b) — Law in force — Testi 
is whether the territory is included in 
India after commencement of Constitu- 
tion (Apr) 827 A 
—Art, 132 — New plea — Appeal in 
writ petition — Question of locus standi 
to present writ petition (Dec) 2720 A 
—Art, 133 — See Income-tax Acf 
(1922), S, 4 (Nov) 2600 
—Art, 133 — New point (Jan) 205 B 
— Art, 133 — Appeal by certificate — 
Findings of fact — Supreme Court will 
not generally set aside or ignore the 
findings on fact of ‘the High Courts un= 
less they appear to have been manifestly, 
wrong {Feb} 268 A 
——Art, 1393 — Appeal to Supreme Court 
— New plea cannot be entertained af 
the stage of hearing (Feb) a LE 
—Art, 133 — When the High 

refuses to raise a new point tooling 
question of fact the decision cannot be 
interfered ya in appeal (Mar) 549 
—Aris, 226 — High Court refus- 
ing a bea te file counter-affidavié on 
ground of inordinate delay — Interfer= 
rae by Supreme Court in 'eppoah, a 4 


a 133 —=- New plea involving ins 
vestigation of questions of fact—- Cannot 
be allowed (Jun) 1146 A 
=r, 133 —- Leave granted without 
mentioning under what particular clausa 
it was granted — Objection raised at 
Tate stage cannot be allowed 
` (Jun) 1252 C 
o——=Art, 133 = New case — Supremes 
Court, following its well-settled practice, 
declined to entertain a contention raised 
for the first time (Jul) 188% 
===Art, 133 — Appeal under — Power 
of Supreme Court to interfere with High 
Court’s finding of faci {Oct} 2378 
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Constitution of India (contd.) 
——Art, 133 — Criminal appeal — Con= 
purrent findings of fact — Ttertarence 
(Dec) 2673 A 
Art, 133 (1) — Requirements for con< 


terring right of appeal (Apr) 751 A 
——Art, 133 (1)( a) — Leave to appeal 
under—Grant of—Validity (Jul) 1343 A 


}——-Art, 133 (1) (c) — Appeal arising out 
of fixation of standard rent — Validity 
yf provisions of the Act relating to fixas 
ion of standard rent cannot be gone in- 
to in such appeal F (Sep) 2117 
Art, 134 — See also Cri, P. C. (1898), 
5, 423 (Nov) 2622 A 
p——Art, 134 — Order of acquittal — Seb- 
g aside of, by High Court in appeal — 
nterference by Supreme Court 
(Jan) 55 F 
Arf, 134 — Enhancement of sentence 
by, High Court — Scope and ambit of 
power (Feb) 467 
——Art, 134 — Criminal matters — Cer« 
tificate of fitness for appeal — Grant of 
(Sep) 2198 A 
Arts, 184, 186 — Sentence affected 
by inadmissible evidence — Interference 
by Supreme Court (Dec) 2783 B 
e-—Ant, 136 — See also (1) oe janes 
(2) Industrial Disputes Act (1947), 
I1 (Dec) 2758 A 
{3) Penal Code (1860), S, 304-A 
(Sep) 2127 B 
(4) Representation of the People Act 
uoi S, 116-A (Jan) 215 A 
ATi, 136 — Appeal against convic- 
fion for murder — Appreciation of evi~ 
dence by lower courts — Interference 
(Jan) 1 B 
=—Arf, 136 — Appeal by special leave 
s» Concurrent findings of faci — Intere 
ference (Jan) 5I 
——Art, 136 — Jurisdiction of Supreme 










Court fo examine evidence in appeal 
arising from criminal case (Jan) 165 A 


wumArt, 136 — Court can fake notice of 
subsequent events to shorten litigation, 
to preserve rights of both ‘fhe parties 
and to subserve the ends of justice 


(Wan) 171 B 
=umArt, 136 — Appeal under — New 
case (Jan) 221 A 


commATE, 136 == Appeal under — Appre= 
ciation of evidence by Supreme Court _ 

(Jan) 224 
sAr, 136 — When an appeal in the 
High Court raises substantial and argus 
able questions of fact and ae it would 
not be proper for the High Court fo dise 
miss it in limine ani a PE case tthe 
Supreme Court would have no option 
but to send the case back fo the High 
Court (Feb) 243 
om—Art, 136 — In a special leave appeal 
Supreme Court proceeds on tha basis 

1993 (S. °C.) Indexes/2 


Constitution of India (contd) 
that the records made by the Court or 
the Tribunal regarding what happened 
before it represent the correct facts 
(Feb) 273 
oo—Art, 136 — Re-appraisal of evidence 
= Order of conviction resulting in death 
sentence to two persons found to be af 
flicted with ex facie infirmities nof 
noticed by both the trial court and the 
High Court — Supreme Court can inter 
fere with the order of conviction as 
(Feb) 343 A 
Arf, 136 — Essential and material 
matters not considered by High Court — 
Judgment not sustainable (Feb) 364 
-——Art, 136 — Appeal by special leave 
~ High Court ignoring important points 
fm the evidence and allowing appeal 
against acquittal — Interference _ 
(Feb) 399 A 
——Art, 136 — Appeal by special leave 
«— Criminal case — Interference by Sup- 
reme Court — Held there was no error 
or infirmity to justify interference 
(Feb) 446 
-——Art, 136 — Appeal by special leave 
— New point — Point requiring elucidax 
tion of facts cannot be allowed 
(Feb) 448 B 
—Art, 136 — Appreciation of oe 
(Mar) 491 B 
Art, 136 — Criminal Trial protracted 
for 20 years — Proceedings against ac~- 
cused quashed under S, 561-A, Cr, P, G 
~~ Interference by Supreme Court 
(Mar) 494 
——Art, 136 — Appreciation of evidence 
by Supreme Court (Mar) 498 B 
——Art, 136 — Appreciation of evidence 
-— Appeal against conviction f 
(Mar) 501 A 
Arf, 136 — New plea — Grounds for 
setting aside sale under O, 21, R; 90 not 
canvassed befors courts below — If can 
be raised (Mar) 528 A 
-—Arf, 136 — Special leave granted 
after hearing respondent — Objection as 
fo competency of appeal — Not allowed 
for first time at hearing of appeal 
(Mar) 569 B 
sAr, 136 — Criminal Appeal — In= 
ferferenca with concurrent findings — 
Principles (Mar) 618 A 
——Arf, 136 — In an appeal by special 
leave the Supreme Court does not ordi- 
marily interfere with findings of facts _ 
IMar) 626 A 
mAr, 136 —— The Supreme Court may 
peruse the records in criminal appeals 
involving sentences of death (Mar) 659 


~=--—Art, 136 — Appeal by special leave 
«= Murder case — Where the High Court 
while confirming death sentence ignored 
certain relevant pieces of avidence, the 
Supreme Court interfered (Mar) 665 
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Constitution of India (contd.) 
—~—Art. 136 — Appeal by special leave 


— New plea — When cannot be allowed 

(Apr) 778 B 
——Art, 136 — Special leave to appeal 
— Revocation of (Apr) 804 


——Art. 136 — Criminal jurisdiction — 
Scope (Apr) 807 A 
——Art. 136 — Interference with inter- 
locutory order of High Court (Apr) 848 
——Art. 136 — New point — It is not 
possible in proceeding under Art. 136 to 
allow new pleas to be raised for which 
no foundation is laid at earlier stages 


(Apr) 851 

——Art. 136 — Appeal against acquittal 
(Apr) 863 B 

——Art. 136 — Conclusions of Industrial 
Tribunal based on evidence — Interfer- 
ence by Supreme Court (May) 968 B 
——Art. 136 — Appeal under — New 


point —- When can be raised 
(Mav) 1091 A 

——Art. 136 — Appeal under — Inter- 
ference with judgment of High Court — 
Permissibility (May) 1091 C 
——Art. 136 — Interference with discre- 
tionary order of H. C. in revision 

(May) 1096 
——Art. 136 — Summary dismissal of 
appeal by H. C. — Propriety 

(Jun) 1180 
——Art. 136 — Appeal under — Appre- 
ciation of evidence by Supreme Court, 
when open (Jun) 1204 A 
—Art. 136 — Appeal against acquittal 
— Appreciation of evidence — Supreme 
Court rarely interferes with appreciation 
of evidence (Jun) 1258 
——Art. 136 — Appeal under — Reap- 
praisal of evidence (Jur) 1346 A 
——Art. 136 — New plea (Jul) 1354 A 
—Art. 136 — Appeal by special leave 
— New point (Jul) 1370 A 
——Art. 136 — Concurrent finding as to 
recovery of currency notes on search of 
the person of a public servant — Inter~ 








ference declined (Juz) 1879 A 
——Art. 136 — Award of Industrial Tri- 
bunal —— Interference with question of 
fact (Jul) 1401 
——Art. 136 — Appeal by special leave 
— Criminal case — Appraisal of evi- 
dence (Juz) 1409 C 
‘Art. 136 — Appeal by special leave 
— New plea — When can be allowed 
(Jul) 1413 
Art. 136 — Appeal by special leave 
— Murder case — Supreme Court will 
not re-assess the credibility of witness 
(Jul) 1415 
——Art. 136 — Concurrent firding of 


fact — Suvreme Court will not interfere 

(Aug) 1457 A 
——Art. 136 — New plea of law — Go- 
ing to root of appellant’s conviction can 


Constitution of India (contd.) 

be allowed to be raised for first time 
(Aug) 1457 F 

——Art. 186 — Power to examine evi 

dence for itself or to remand — Whe 

not exercised (Aug) 1457 (C 

——Art. 136 — Special leave — Revoca 





tion of (Aug) 205! 

Art. 136 — Revocation of specia 
leave already granted under Art. 136 
when open (Sep) 2090 4 





Art. 136 — Appeal under — Subse. 
quent event — Effect (Sep) 2102 E 
——Art. 186 — Awards of Industria 
Tribunal — Appeal by special leave — 
Interference by Supreme Court — Scone 


(Sep) AA 
——Art. 136 — Appreciation of evidenc 
by Supreme Court — Extent 
(Sep) 2127 


——Art. 136 — Conclusion of Industria 
Tribunal amply borne out by materia 
on record — No interference 

(Sep) 213 
——Art. 136 — Interference by Suprem 
Court in appeal by special leave 


(Sep) 216 
——Art. 136 — Concurrent findings o 
fact — Re-appraisal of evidence 
(Sep) 2200 
——Art. 136 — Appeal against order re 
versing acquittal — Appraisal of evi 
dence (Sep) 2241 
— Art. 136 — New inconsistent plea o: 
fact in appeal by special leave — No 
permitted to be raised (Sep) 226 





‘Art. 136 — New point — Plea tha 
certain tenancy law gave the party am 
right over the disputed land — No 


allowed (Sep) 2256 
——Art. 136 — Appeal by special leav 
— Power to remand case — Exercise o 


(Oct) 2288 B 

Art. 136 — Appeal by special leave 

— Competency (Oct) 2384 4 

——Art. 136 — New plea — Plea as to 
jurisdiction — If can be raised 

(Oct) 2391 A 

——Art. 136 — Appeal against acquittal 

of accused from offence under S. 302, 

I.P.C. — Sentence of death, when not 

called for (Oct) 2407 B 


——Art. 136 — Scope of appeal fixed 
while granting special leave — Whether 
it can be enlarged (Oct) 2427 


——Art. 136 — Judgment, decree, deter- 
mination or order (Nov) 2572 D 


——Art. 136 — New point — Point nei- 
ther raised before Labour Court nor in 
special leave petition cannot be allowed 
(Dec) 2650 D 

Art. 136 — Re-appraisal of evidence 
(Dec) 2677 

Art. 136 — New plea involving ques- 
tion of fact (Dec) 2708 A 
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Constitution of India (contd.) 

——Art. 136 — New case — Claim to 
benefit of S. 70, Contract Act in Supreme 
Court for first time (Dec) 2724 B 


——Art. 136 — The Supreme Court is 
not ordinarily called upon to re-assess 
the evidence on an appeal by special 
leave (Dec) 2724 D 
——Art. 136 — Appreciation of evidence 
by High Court — Interference with 
(Dec) 2751 A 
Art. 136 — Findings based on appre- 
ciation of evidence — Interference with 
not permissible unless valid grounds are 
there to disturb them (Dec) 2773 B 
Art. 136 (1)— Supreme Court if can 
re-frame the question framed by High 
Court under S. 66. Income-tax Act 
(May) 1023 
——<Art, 137 — Review of judgments by 
Supreme Court — Matter involving right 
of personal liberty is good ground for re- 
viewing its earlier decision 
(Jul) 1425 B 


——Art. 142 (1) — See Ibid, Art. 136 
(Oct) 2288 B 
Representation of 








Art. 171 — See 





‘the People Act (1951), S.6 (Jan) 38 E 
——Art. 171 (2) — Candidate for elec- 
tion held under sub-cls. (a) (b) (c) of 


Cl. (3) need not be a member of the elec- 
toral college in question (Jan) 38 D 
——Art. 226 — See also (1) Ibid, Art. 133 
(Jan) 205 B; 
(Mar) 627 
(2) Administration of Evacuee Pro- 
perty Act (1950). S. 27 (Jul) 1304 C 
(3) Education — Grant-in-Aid Code 
(Maharashtra). Rule 3 (1) and (2) 
(Mar) 588 B, D 
(4) Industrial Disputes Act (1947), 
1 (Dec) 2758 A 
- Act (1947), 
(Jul) 1423 
(6) Motor Vehicles Act (1939), Sec- 
tion 68-C (May) 974 B 
Art. 226—Customs authorities adopt- 
ing one of the two reasonable interpreta- 
tions of an entry under taxation law — 
No interference (Jan) 194 
——Art. 226 —- Matter arising out of con- 
tract — Maintainability of writ 
(Jan) 205 A 
Art. 226 — Administrative order af- 
fecting property —- Order has to be made 
in a manner consonant with the rules of 
natural justice (Jan) 205 C 


1] 
(5) Industrial Disputes 
15 








——Art. 226 — Issue of Mandamus to 
enforce right arising out of administra- 
tive directions (Feb) 303 B 


——Art. 226 — Application of principles 


of natural justice by administrative au- 
thority (Feb) 389 A 
Art. 226 — Respondent in possession 





challenging petitioner’s title — Petitioner 
failing to produce any conclusive evi- 
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Constitution of India (contd.) 

dence — High Court cannot put peti- 
tioners into possession (Feb) 408 D 
——Art. 226 — State policy in the mat- 
ter of giving permission to start educa- 
tional institutions— Interference by High 
Court Mar) 588 A 
Art, 226 — Educational authorities 
refusing to grant permission to start edu- 
cational institution — Interference 





(Mar) 588 E 
——Arts. 226, 32 — Who can apply 

(Mar) 602 C 
—Art. 226 — Writ Petition challenging 
increase of court-fees — Supplemental 


counter-affidavit filed in course of argu- 
ments — Petitioner should be given op- 
portunity to meet that affidavit 
(Apr) 724 B 

Art. 226 — Mandamus for setting 
aside appointments to civil services — 
Person aggrieved — Who is (May) 964 
——Art. 226 — Res judicata 

(May) 974 A 
——Art. 226 — Laches — Stale and be- 
lated claim in service matter — Main- 
tainability of petition (Jun) 1168 
——Art. 226 — Rules of natural justice 
— Applicability (Jun) 1260 
——Art. 226 — Delay by unprovided for 
memorials — Held not excusable 

(Jul) 1343 B 
——Art. 226 — Jurisdictional fact — In- 
terference by High Court (Jul) 1362 A 
—Art. 226 — High Courts power to 
interfere with action of Central Govern- 
ment in equating certain posts under Sec- 
tions 115 (5) (b) and 117 of the States 
Reorganisation Act (Sep) 2102 A 
——Art. 226 — Interference with discre- 
tion exercised by High Court 

(Oct) 2350 A 
——Art. 226 — Exigencies of administra- 
tion requiring alterations in establish- 
ment — No colourable exercise of power 
by the State — No .question of bias or 
mala fides arises (Dec) 2641 C 
——Arts. 226 & 32 — Who can apply — 
Person aggrieved—Application by stran- 








gers. (Dec) 2720 B 
Art. 245 — See also (1) Ibid, Art. 19 
(Jan) 106 E 

(2) Penal Code (1860), S. 302 
(May) 947 B 


(3) es Tax — U. P. Sales Tax Act 
(1948), S. 3-D (May) 1034 G 


—-Art. “245 — Nullification of the effect 
of a judicial decision by amending law 
retrospectively is not an encroachment 
on judicial power (Feb) 405 A 


——Art. 246—See also (1) Iron Ore Mines 
Labour Welfare Cess Act (1961), S. 2 
(Jul) 1374 
(2) Sales Tax — U. P. Sales Tax Act 
(1948), S. 3-D, Expin. II 
(May) 1034 B, C 


! 
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‘Constitution of India (conid.) 

——Art. 246, Sch. 7, List 1, Entries 77, 
78, 96; Sch. 7, List 2, Entry 63 and- ‘Sche-~ 
dule %, List 3, Entries 44, 26 — Imposi- 
tion of stamp duty on the certificate of 
enrolment under S, 22 òf Advocates Act 
— Constitutionality of (Jan) 231 A 
——Art, 254 — Question of repugnancy 
under — When arises - . (Jan) 231 B 
——Art, 265 — See also (1) Ibid, Sch. 7, 
List 2, Entry 3 - (Apr) 724 A 
ie lo) o Control Order (1968), 


(Dee) 2711 C 
A ) LAR Tax =~ U, P. Sales Tax Act 
(1948), S, 3-D, Expln, I. (May) 1034 B, D 
——Art, 265 — Power to legislate in- 
cludes a power to legislate prospectively 
as well as retrospectively (May) 1034 A 
——Art, 266 — See also Ibid, Sch, T, 
List 2, Entry 3 (Apr) 724 A 
—Art, 285 (2) — Railway buildings 
constructed after 31-3-1937 and 25-1-1990 
— Liability to pay municipal taxes 
(Jun) 1185 
——Art, 286 (1) (b) — Sea Sales Tax — 
Central Sales Tax Act, (1956), S. 5 (2) 
(Nov) 2491 
99 — See Government of India 
‘Act Aam. S. 175 (3) (Dec) 2724 A 
—Art, 309 — Conditions of service 
. “Office Memorandum” No. 2 (54) 58/ 
5801/D(Civil), D/- 15-7-1960, Para 3, CL 3 
— Provision creates an exception to the 
general rule that past cases will not be 
re-opened (Feb) 303 A 
Art, 309 — Conditions of service 
“Office Memorandum” No, 2 (54) 58/ 
5801/D (Civil), D/- 15-7-1960 — Not re- 
trospective in operation (Feb) 303 C 
——Art, 809 Proviso — Central Govern- 
ment memorandum raising age of com» 
pulsory retirement from 55 to 58 — Ope- 
ration. of (Mar) 698 A 
~— Art, 309% Proviso — Amendment of 
rule relating to compulsory retirement — 
Effect on notice under unamended rule 





(Mar) 698 B 
wummArt, 309 — Conditions of service — 
Promotion (Jun) 1138 A 


~——Art, 309 — Power fo make rules 
under Art. 309 cannot be used to vali- 
date unconstitutional discrimination in 
promotional chances of Government ser 
vants who belong to same category 
(Jun) 1146 C 
=——ATt, 309 — Executive instruction — 
Memorandum D~ 21-3-1963 issued by 
Assam Government is merely executiva 
instruction and not rule under Art, 
{Jun} 1252 A 
-Arh 309 — Retention of employee in 
service beyond age of superannuation is 
in discretion of Government 
(Jun} 1252 B 
——Art, 309 — Service conditions — In- 
terpretation (Qct] 2279 


Constitution of India (contd.) 
—Arts. 309, 310 & 311 — Creation, con- 
tinuation and abolition of posts — Mat- 
ter relating to Government policy ~ 
Abolition of post is not dismissal or re- 
moval (Dec) 2641 A 
——Art, 310 — See Ibid, Art. 309 

Pen hace A 
——Art, 311 — See also Ibid, 

Deon Sen A 
—Art. 311— Revision of cadre strength 
under Kashmir Administrative Service 
Rules, R. 4 (Jun) 1138 C 
—Art. 311 — Termination of ex-State 
employee before absorption in new State 
— No violation of Article 311 (Jul) 1285 
——Art. 311 — Applicability — Art, 311 
is attracted only when an action results 
in punishment (Jul) 1306 


——Art, 311 (2) — Compulsory retire- ° 
ment — Opportunity to show cause — 
Necessity (Mar) 698 C 





Art. 311 (2) — Termination of tem~ 


porary Government servant, if violative 
of Art. 311 (2) (Jun) 1133 
——Art. 311 (2) —. Enquiry — Delin- 


quent failing to attend enquiry due to 
paucity of funds resulting from non=- 
payment of subsistence allowance — En- 
quiry is invalid (Jun) 1183 
—Arts. 316, 317 and 319 — Scope and 


interpretation (Nov) 2555 
——Art. 317 — See Ibid, Art. 316 
(Nov) 2555 
—Art. 319 — See Ibid, Art. 316 
(Nov) 2555 
—. 326 — See ere coratedon of 
the People Act (1950), S. 30 
(Nov) 2602 A 
—Art. 327 — See Representation of 
the People Act (1950), S. 30 
(Nov) 2602 A 
—Art. 358 — See also Education — 
Grant-in-Aid Code (Maharashtra), Rule 
3 (1) and (2) (Mar) 588 C 


=—Art, 358 — Scope and applicability 


(Jan) 106 B 

=——Art, 368 — See also (i) Thid, Art. 13 
(2) (Aug) 1461 C 
(2) Constitution (Iwentyfourth Am- 


endment) Act (1971) (Aug) 1461 B 


«——Art, 368 (before amendment by 24th 
Amendment) — Scope — All Articles in- 
eluding those relating to fundamental 
rights can be amended — “Amendment” 
— Meaning explained (Aug) 1461 A 
om—Art, 372 — See Ibid, Art. 35 (b) 


(Apr) 827 A 
eu-—Sch, 9, List I, Entry 77 — See Ibid, 
Art, 246 (Jan) 231 A 
eye List I, Entry 78 — See Ibid, 

(Jan) 231 A 
Sch 7, List I, Entry 96 — See Thid, 
Art, 2 (Jan) 231 A 


ae 7, List 2, Entry 3 — ‘Fees taken 
in Couris «= Nature of —~ “Fees taken 
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Constitution of India (contd.) 

in Court” cannot be equated to ‘taxes’ 
(Apr) 724 A 

——Sch. 7, List I, Entry 54 — See Gov~ 


. ernment of India Act (1935), Sch. 7, List 


II, Entry 48 (Feb) 376 A 
—~Sch. 7, List 2, Entry 63 — See Ibid, 
Art. 246 (Jan) 231 A 
—-Sch. 7, List 3, Entry 26 — See Ibid, 
Art. 246 (Jan) 231 A 
' ——Sch. 7, List 3, Entry 44 — See Ibid, 
Art. 246 (Jan) 231 A 
——Sch. 9 — See Constitution (Twenty= 


ninth Amendment) Act (1971) 
(Aug) 1461 F 


Constitution (Twenty-fourth Amend- 
ment) Act (1971) expressly empowering 
Parliament to amend by way of addition, 
variation or repeal any provision of the 
Constitution and making Art. 13 not ap- 
plicable to such Amendment — Validity 

(Aug) 1461 B 


| Constitution (Iwenty-fifth Amendment) 
` Act (1971), S. 2 — Validity — Scope and 
' effect of amendments discussed 


(Aug) 1461 D 
——-§, 3 — Article 31-C, inserted by, va= 
lidity of — First part valid — Second 
part invalid (Aug) 1461 E 


Constitution (Twenty-ninth Amendment) 


| Act (1971) — Validity — Is valid 


(Aug) 1461 F 


' Contract Act (9 of 1872), S. 2 (d) — See 


T. P. Act (1882), S. 108 (Sep) 2065 A 
——S, 7 — Concluded contract — Lease 
of Municipal plot of land — Renewal 


when becomes complete (Mar) 508 A 
——Ss. 7, 10 — Concluded contract — 
What amounts to Mar) 559 A 


——Ss. 7, 8, 10 — Acceptance of tenders 
of certain firm for purchase of forest 
products — Failure of firm to make ini- 
tial deposit — Acceptance, if valid . 
(Jun) 1164 
——S. 8 — See Ibid, S. 7 (Jun) 1164 
—~S. 10 — See also Ibid, S. 7 (Mar) 559 
(Jun) 1164 
——S. 10 — Interpretation of contract 
(Apr) 751 B 


! mS, 19-A — See T. P. Act (1882), Sec- 


' tion 108 





(Sep) 2065 A 
—~—S, 37 — See T. P. Act (1882), S. 108 
(Sep) 2065 A 
——§, 56 — Frustration of contract — 
Refund of consideration with interest 
(Oct) 2380 
——S,. 63 — Remission of promise in part 
— Revision need not be supported by 


consideration — (Feb) 381 F 
——§, 70 — See also Constitution of 
India, Art. 136 * (Dee) 2724 B 


——S, 70 — Section applies not only to 
individuals but also to corporate bodies 
, (Jun) 1174 
(Dec) 2724 C 


and Government 
——S, 70 — Scope 
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Contract Act (contd.) 
—S. 74 — Security deposif — Forfel- 
ture for default — Permissibili 
(May) 1098 
CO-OPERATIVE SOCIETIES 


—U. P. Co-operative Societies Act (11 of 
1966), S. 34 — Nominees of State Gov~ 
ernment on the Committee of manage+ 
ment of Co-operative Federation 
(May) 1068 
—S. 35 (2) — Power:to suspend com-= 
mittee of management and to appoint ad= 
ministrator — Exercise of — Validity 
(Jun) 1249 
—S, 118 — See Ibid, S. 128 
(May) 1052 B 
—S. 128 — Power to annul resolutions 
— Exercise of (May) 1052 B 
—U. P. Co-operative Societies Rules 
(1968), R. 453 (1) (0) — Disqualification 
to be member of Committee of manage~ 
ment — Bye-laws of Bulandshahr Fede~ 
ration, Bye-law No. 1 (Ta) — “Loan” 
(May) 1052 A 


Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valu- 
ations. 
COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (1870), S. 7 (iv) (c) — 
Suit though couched in declaratory form 
in substance for setting aside mortgage 
decree or for consequential relief of in- 
junction — Court-fee payable is ad valo- 
rem (Oct) 2384 B 
— Sch. M, Art. 17 — See Ibid, S. 7 (iv) 
(c) (Oct) 2384 B 


prog Law Amendment Act (46 of 
See under Publie Safety. 


Criminal Procedure Code (5 of 1898), 
S, 32 — See Penal Code (1860), S. 302 
(Jan) 1 € 
— S. 87 — See Publie Safety — Main- 
tenance of Internal Security Act (1971), 
S. 3 May) 1062 A 
——S. 88 — See Public Safety — Main- 
a of Internal Security Act (1971), 


3 (May) 1062 A 
—S. 154 — See also Constitution of 
India, Art. 136 (Feb) 446 


—S. 154 — First information report ~ 
Object and use of — Delay in giving 
first information of offence — Effect of 
— Matters to be considered by court 


(Jan 1A 

——S. 154 — Value of F.I. R. 
(Feb) 476 A 
——S. 154 — How to use first informa- 
tion report (Mar) 491 € 


——S. 154 — Importance of the First 
Information Report — Delay in giving 
information (Mar) 501 B 


22 


Criminal P. C. (contd.) 
——§, 154 — Delay in making first in- 
formation — Effect (Apr) 760 A 
——5. 161 — Examination of witnesses 
by police — Delay does not necessarily 
make the evidence untrustworthy 
(Jul) 1409 B 
——S. 162 — See also Evidence Act 
(1872), S. 8 (Jan) 157 B 
—-—S, 162 — Scope and applicability — 
‘Statement made to a molice officer’ 
What is (Dec) 2773 A 
——S. 177 — See Ibid, S. 531 
(Jan) 186 B 

—-S, 195 (3) — ‘Subordination of Courts’ 
— Court of Additional District Magis- 
trate is not ‘subordinate’ to High Court 
within S. 195 (3) (Sep) 2190 D 
—-—S. 195 (b) — See also Ibid, S. 439 

(Sep) 2190 E 
——S. 195 (b) — Power of Court to direct 
prosecution for giving false evidence — 
Exercise of (Sep) 2190 B 


——S. 195 (1) (ec) — Prohibition against 
complaint by private aggrieved parties 
— Nature of (May) 1100 A 
——S. 196-A —- Offences under Ss. 161, 
165 and 165-A, LP.C. and S. 5, Preven- 
tion of Corruption Act — Sanction for 
prosecution is not necessary 

(Sep) 2204 B 
——S. 196-A — Whether charges which 
require sanction under S. 196-A can be 
tried along with charges which do not 
require such sanction. (Quaere) 

(Sep) 2204 D 
—-S. 197 — Acts of public servant, 
when cannot be said to have been ‘done 
in purported exercise of his duty 

(Nov) 2591 

—Ss. 208; 251-A, 286 — Non-examina- 
tion of all eye-witnesses — Effect 

(Dec) 2673 C 
——§. 239 — See Public Safety — Cri- 
ae Law Amendment Act (1952), S. 7 


(Sep) 2204 C 
——S, 251-A — See Ibid, S. 208 

ea gos c 
——S. 286 — See also Ibid, S. 

Ges) otis Cc 
—-S. 286 — Effect of non-examination 


of material witnesses (Apr)- 163 D 
——S. 310 — Penal Code (1860), S. 303 
— Distinction between. (Apr) 786 A 
—~—Ss. 337 (1) and 338 — Tender of par- 
don — Powers of District Magistrate — 
Nature of (Sep) 2219 A 


——§. 342 — Failure of an accused to 
mention a particular fact in his state- 
ment under Section 342 would go to 
~ show that it is an afterthought 

f] (Mar) 505 B 
Ca 342 — Examination of accused by 
Court — Duty to draw his attention to 
inculpatory material — Non-compliance 
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Criminal P. C. (contd.) 
with the section — Effect o 

tov) 2622 H 
——S. 342-A — Accused voluntarily ap- 
pearing as defence witness — Evidence 
brought out in his cross-examination can 
be used against his co-accused 


(Feb) 450 A 


—S. 344 — An order of remand can- 
not be considered to be invalid merely 
because an accused has not been pro- 
duced before the magistrate (Apr) 850 


—S. 345 — An indivisible permission 
to withdraw a compoundable offence and 
a non~compoundable offence is invalid in 
its entirety (Jan) 84 B 
——S. 367 — See also (1) Evidence — 
Appreciation of (Mar) 498 A 
(2) Evidence Act (1872), S. 3 

(Jan) 153 B 

(Nov) 2622 I 

(Dec) 2695 A 


(3) Penal Code (1860), S. 302 
May) 1073 B 
——S. 367 — Language of judgment 
(Jan) 165 B 
——S. 367 — Benefit of doubt 
(Apr) 863 E 


—S. 367 — Statute providing mini- 
mum sentence but giving discretion to 
Court to award a lesser sentence — Ex- 
ercise of discretion (Jul) 1379 C 


——S. 367 — Conclusion about guilt of 
accused — Duty of Court (Oct) 2407 A 
—S. 367 — Appreciation of evidence 
(Nov) 2622 G 
an 367 (5) — See Penal Code aye 
S. (Jan) 1 C 
T 374 — See also Ibid, S. 410 
(Apr) 863 A 
——S. 374 — Confirmation of death sent- 
ence — Duty of High Court 
(Nov) 2551 A 
aa 410, 374 — Duty of Appellate 
(Apr) 863 A 
er 412 — Grounds of appeal — Lack 
of discussion on a point by High Court — 
‘Presumption (Jul) 1370 B 
—S. 417 — See also Ibid, S. 423 (1) (a) 
(Nov) 2617 
(Dec) 2695 C 
— Ss. 417, 418 and 423 — Appeal against 
acquittal — Power of High Court to re- 
view evidence — Matters to be consider- 
ed before reaching conclusion 
(Jan) 153 A 
—S, 417 — Appeal against acquittal — 
Scope of jurisdiction of Court 
(Sep) 2241 A 
—S. 417 — Appeal against acquittal — 
Power of High Court to reappreciate evi- 
dence — Nature of (Oct) 2443 B 
—Ss. 417 and 423 — Appeal against ac- 
quittal — Power of High Court to review 
evidence and interfere — Matters to be 
considered (Dec) 2679 A 


ease ata a maarre 
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Criminal P. C. (contd.) 
——S, 418 — See also 
(1) Ibid, S. 417 (Jan) 153 A 
(2) Constitution of India, Art. 136 
(Feb) 243 
come 418, 421 — Appeal against con- 
viction raising arguable questions of law 
and fact — High Court is not justified in 
dismissing appeal summarily without a 
speaking order (Jan) 43 
——S,. 421 — See also 
(1) Ibid, S. 418 (Jan) 43 
(2) Constitution of India, Art. 136 
(Feb) 243 
=. 421 — An appeal wherein argu- 
lable issues are raised should not be dis- 
missed summarily (Feb) 278 
—S,. 421 — S dismissal of ap- 
peal raising arguable points is unjustifi- 
a (Jun) 1222 
la 421 — Summary dismissal of ap- 
peal by High Court — Validity 
(Sep) 2187 
——S, 421 — Summary dismissal of ap- 
peal — Recording of reasons — Necessity 
(Oct) 2288 A 
a 423 — See also Ibid, S. 417 
(Jan) 153 A 
(Dec) 2679 A 
‘S498 — Appeal against acquittal — 
| Powers of High Court (Jan) 55 A 
i—Ss. 423 — Appeal against acquittal — 
‘Duty of High Court (Jun) 1204 B 
:——S. 423 — Conviction by High Court 
‘in appeal from acquittal — Appeal to 
‘Supreme Court —~ Application of evidence 
i Proper perspective (Nov) 2622 A 
(==. 423 — Appeal from acquittal — 
| Appreciation of evidence by High Court 
T Guidelines for approach (Nov) 2622 B 
i——S, 423 — Appreciation of evidence — 
Evidence of rustic witnesses — No fetish 
to be made of trial court’s psychic insight 
(Nov) 2622 E 
——S, 423 (1) — Appeal from acquittal — 
High Court can come to its own conclu- 
sion as to guilt or innocence by reapprais- 
ing evidence (Sep) 2195 A 
——Ss, 423 (1) (a) and 417 — Appeal from 
acquittal — Power of High Court to re- 
verse order of acquittal — Matters for 
consideration (Nov) 2617 


| — Ss. 423 (1) (a) and 417 — Appeal 
' against acquittal — Powers of High 
Court to review evidence and to reverse 
order of acquittal (Dec) 2695 C 
———S, 428 — See Constitution of India, 
Art. 136 (Feb) 399 
——Ss. 435, 337 and 338 — Order grant- 
ing pardon’ under Section 337 or 338 is 
revisable (Sep) 2210B 
——S, 439 — See also Constitution of 
India, Art. 134 (Feb) 467 
-——S. 439 — Revisional Powers of High 
Court — Enhancement of sentence in 
peanon, Oy private party in absence of 
appeal by State (Apr) 786 C 





Criminal P. C. (contd.) 
—-S, 439 — Jurisdiction under — Exer- 
cise of (Apr) 799 B 


—S. 439 — Revision against acquittal 
by private party — No defect of proce- 
dure or manifest error on point of law in 
trial Courts judgment — High Court 
cannot order retrial (Jun) 1274 
——S. 439 — Power to order retrial in 
revision against acquittal (Sep) 2145 
S. 439 — Order declining to direct 
prosecution for offence under Sec. 211, 
Penal Code confirmed in appeal — High 
Court, in revision, not justified in itself 
directing filing of complaint 

(Sep) 2190 E 


——S. 439 (4) — Acquittal based on com=< 
pounding of a non-compoundable offence 
— High Court if can set it aside in exer-~ 
cise of its revisional jurisdiction, suo 
motu (Jan) 84 A 


——S. 527 — Three out of four similar 
cases against accused tried at H, while 
fourth, at B — Good ground to transfer 
case at B to H (Jan) 203 
——S. 527 — Expedient for the ends of 
justice — Transfer — Good reason for 
(Apr) 875 
——Ss. 531 and 177 — Trial at Patna of 
personnel of Bihar Military Police for of- 
fence of deserting in Kashmir is not 
vitiated when there is no prejudice 
caused to the accused thereby 
(Jan) 186 B 
——S. 537 — Irregularity or illegality in 
investigation — Effect (Apr) 913 C 
——S, 537 — Police investigation — Jr- 
regularity in — Effect (Jul) 1379 B 
—~—S. 561-A — See also Constitution of 
India, Art. 136 (Mar) 494 


—~—S. 561-A — Inherent Jurisdiction — 
Held High Court was not justified in 
exercising the Jurisdiction (Apr) 799A 
Criminal trial — Proof of guilt — Princi- 
ples (Dee) 2773 C 


Customs Act (52 of 1962), S. 16, Proviso 
— Rate of duty and tariff valuation ~ 
Determination of — Relevant date 
(Feb) 350 
-——_S, 39 — See Ibid, S. 16, Proviso 
(Feb) 350 
Deed — Construction — See Income-tax 
Act (1922), S. 10 (2) (xv) (May) 982 
mstruction — Agreement for sale 
of land — Held one month’s notice before 
instituting suit for possession was not 
necessary (Sep) 2256 A 
——Construction — Principles 
(Nov) 2609 
Defence of India Rules, 1971, R. 155 — 
The Central Government alone can evict 
unauthorised person from public pre=- 
mises (Mar) 563 


Delhi Development Act (61 of 1957), S. 14 
= See Houses and Rents — Delhi Rent 
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Delhi Development Act (contd.) 
Control Act (1958), S. 14, (1), Proviso (k) 
(Apr) 921 
Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 


Delhi Special Police Establishment Act 
(25 of 1946), S. 3 — See Prevention of 
Corruption Act (1947), S. 5-A (Apr) 913 B 


Divorce Act (4 of 1869), S. 41 — Sea 
Guardians and Wards Act (1890), S. 25 
(Sep) 2090 B 


East Punjab Utilization of Lands Act 
(38 of 1949) 
See under Tenancy Laws, 


EDUCATION 


"Bihar High Schools (Control and Regu- 
lation of Administration) Act (13 of 1960), 
S. 5 — See Natural Justice (Jan) 239 


—Grant in Aid Code (Maharashtra) Rules, 
R. 3 (1) & (2) — See also Constitution of 
India, Art. 226 (Mar) 588 A 
——R, 3 (1) and (2) — The Rule has no 
constitutional force (Mar) 588 B 
——R. 3 (1) and (2) — The Rule could not 
be struck down during emergency ie. 
28-10-1962 to 10-1-1968 as violative of 
Article 19 (Mar) 588 C 
——R. 3 (1) and (2) — The Rule does not 
violate Article 14 (Mar) 588 D 
—Punjab University Calendar (1969), 
Vol. 3 (Rules), R. 1 (a) — Power of Prin- 


cipal to condone deficiency in lectures 
(Jan) 221 B 





Electricity Act (9 of 1910), S. 2 (f) and (1) 
— See Ibid, S. 7 (Mar) 683 B 
——Ss. 7, 2 (f) and (1), Sch, Para (VI) 2 
— Compensation on purchase of under- 
taking by Board —Computation of mar- 
ket value of the undertaki 

(Mar) 683 B 


——Sch. Para. (VI) 2 — See Ibid, S. 7 
(Mar) 683 B 


Electricity (Supply) Act (54 of 1948), S. 79 
(c) — Service Regulations Reg. 17 (a) — 
Sub-Stations and Zonal Stations not being 
‘factories’ Technical Superintendents and 
Inspectors working therein are not en- 
titled for over-time pay (Feb) 365 A 
——-Sch. VI, Para. V-A, Sub-Para. (2) — 
See Payment of Bonus Act (1965), S. 6 

` (Dec) 2766 B 
—~Sch. 6, Cl. VA (as amended in 1948) 
— Purchase of Electrical Undertaking by 
Electricity Board — Board claiming de- 
duction from purchase price of the 
amount appropriated towards Develop- 
ment Reserve by undertaking — Claim if 
maintainable (Nov) 2546 


Essential Commodities Act (10 of 1955), 
S. 3 (3C) — See Constitution of India, 
Art. 14 (Apr) 734 B 
——S. 3(3C) — Fixation of fair price of 
sugar — Fair price has to be determined 


Essential Commodities Act (contd.) 
in respect of entire production and not 
of levy sugar only (Mar) 537 
—S. 3 (83C) — Scope — Validity of 
Levy Sugar Supply Control Order, 1972 

(Apr) 734 A 
-—S. 7 — See Bihar Essential Commodi- 
ties other than foodgrains Prices and 
Stocks (Display and Control) Order (1967), 
cl. 4 (Sep) 2198B 
Estate Duty Act (34 of 1953), S. 5 — In- 
come from trust property to be shared 
equally by wife and two sons of settlor 
— On wife’s death only one third of the 
estate “passes” (Sep) 2150 
——S. 10 — Gift by father in favour of, 
sons, of house property occupied by 
as tenant at will — Father, a partner of 
firm — S. 10, if attracted (Jun) 1170 A 
——S. 10 — Transfer of certain sum from 
father’s account in a firm in favour of 
his sons — Section 10, if attracted 

(Jun) 1170 B 
-——S, 10 — Maintenance to donor (de~ 
ceased) not charge on properties settled 
— Section, if attracted (Jun) 1214 B 
——S. 10 — Transfers by deceased from 
his partnership account to the accounts 
of his sons and daughters, other part~ 
ners, whether passed on death of de- 
ceased (Nov) 2598 
-~—S. 12 — Settlement without reserva- 
tion — Section if attracted (Jun) 1214A 
-—S. 24 — Word ‘disposition’ — Mean~ 
ing of (Nov) 2484 
Evidence — Appreciation of — See Penal 
Code (1860), S. 300 (Feb) 264 A 





(May) 944 A 

See Penal Code (1860), S. 366 
: (Feb) 469 
——Circumstantial evidence — Circum~ 


stantial evidence must be so complete as 
to exclude every hypothesis other than 
that of guilt of the accused (Nov) 2474 
——Criminal case — See Evidence Act 
(1872), S. 3, Proved (Nov) 2622 I 
—Criminal trial — Appreciation of evi- 
dence — Principles (Sep) 2195 B 
-—Evidence illegally obtained — Admis- 
sibility of (Jan) 157 € 
-——LEvidence of eye witnesses in accord 
with medical evidence and further cor- 
roborated by recovery of weapons at the 
instance of accused — Conviction upheld 

(Mar) 512 
~—Inimical witness — Evidence must be 
scrutinised carefully (Mar) 491 A 


Evidence of police constable — Value 
of (Nov) 2496 
——Murder case — Evidence of eye wit- 
ness inconsistent with medical evidence 
— Effect (Jun) 1204 C 


———Murder case — Interested witness —~ 
Credibility ` (Sep) 2221 A 


plied in India 


| Penal Code (1860), S. 394 
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Evidence (contd.) 
——Partisan witnesses — Value of 

(Apr) 863 C 
—The maxim “falsus in uno falsus in 
omnibus”, is not a sound rule to be ap- 
(Jul) 1409 A 
——The mere circumstance that the re- 
lations between the accused and his supe~ 
rior were strained is not sufficient to 
establish that he is falsely implicated 

(Apr) 852 

—Trap witness — Evidence of — Cor- 
roboration (Mar) 498 A 
Evidence Act (1 of 1872), S. 3 — See also 
(Feb) 448 A 
—S. 3 — Appreciation of evidence — 
Appeal against acquittal — Appreciation 
of evidence by High Court without in- 
firmity — Inference held was legitimate 

(Jan) 153 B 


| ——S. 3 — Criminal cases — Crodibauy 


: of witnesses — Degree of proof 





| ——Ss. 3 and 157 — Witness 
; mony — Corroboration 


(Feb) 460 A 
——S, 3 — Murder case — Proof 
a) 482 


—S. 3 — Credibility of witn 
(Dec) 2679 B 


—S. 3 — Appreciation of evidence — 


Murder case — Witness related to de- 
ceased and inimical with accused — Testi- 
mony (Dec) 2695 A 
Testi- 
(Dec) 2695 B 
——S. 3, Proved — See Cri. P, C. (1898), 
S. 367 (Nov) 2622 G 
—S. 3 — Evidence, appreciation of — 
Criminal trial — Case hanging on evi- 
dence of only one eye-witness — Corrobo= 
ration, necessity of (Nov) 2622 I 
——Ss. 3, Proved 118 — Police officers as 
prosecution witnesses Evidentiary 
value (Dec) 2783 A 
— S. 5 — See also Constitution of India, 
Art. 136 (Dec) 2751 
—S. 5 — Evidence — Appreciation of — 
Murder — Motive — Adequacy 

(Jan) 55 B 
—S. 5 — Evidence — Appreciation — 
Murder — Motive — Absence of 

(Jan) 55 C 
—S. 5 — Evidence — Appreciation of 
— Ground that witness being village 
Ramoshi would be under police influenca 
— Not a justifiable ground for discarding 


his testimony (Jan) 55 E 
——S. 7 — See Ibid, S. 8 (Jan) 157 B 

. 8 — Tape recorded conversation 
— Admissibility (Jan) 157 B 


—S. 9 — See also Penal Code (1860), 
S. 211 (Sep) 2190 C 


—S. 9 — Identification parade — Sus~ 
pect a bearded man — Other similar 
bearded man not included in parade — 
Held, identification parade was a farce 
(Feb) 337 A 
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Evidence Act (contd.) 
——S. Value of identification — 
Identification parade not conducted pro- 
perly — No reliable corroborative evi- 
dence regarding identification — Accused 
entitled to a benefit of doubt 

(Feb) 337 B 
——S. : — Identification evidence 


Value of (Jun) 1200 A 
——S. 9 — Identification evidence — Re- 
liability (Jun) 1200 B 


——S. 10 — Conspiracy to cheat banks - 
by using ERA stolen negotiable instru- 


ments — Proof (Feb) 450 B 
—S. 13 cia —~ Rule of — Cus- 
(Feb) 268 € 


tomary succession 
——S. 18 — Sworn testimony of accused’s 
counsel — Binding effect on accused 
(May) 1100 B 
aw 24 — See Ibid, S. 25 (Jan) 62 A 
—S. 24 — Retracted confession — 
Necessity of corroboration (Feb) 264 B 
——S. 25 — Confessional statements made 
‘by accused to customs officers, they not 
being Police Officers, do not come within 
the inhibition of Ss. 24 and 25 
(Jan) 62 A 
-——S. 27 — Evidence leading to recovery 
of blood-stained knife — Admissibility 
(Jul) 1385 
-——S. 32 — See also Ibid, S. 114 


(Jul) 1299 
——S. 32 — Dying declaration — Evi- 
dentiary value (Jul) 1395 
——S. 45 — Expert evidence — Evidence 
(Jul) 1346 B 
. 45 — Opinion of handwriting ex- 
pert — Evidentiary value (Sep) 2200 A 
——Ss. 101 to 104 — Where both parties 
have adduced evidence the question of 
burden of proof loses its importance 


(Mar) 626B 
——S. 114 — See also 
(1) Ibid, S. 3 (Feb) 460 A 
(2) Criminal trial (Dec) 2773 C 
. 114 — Non-production of material 
witness by prosecution — Adverse in- 
ference (Mar) 501 € 
9, 114 — Non-production of material 
witness would not introduce infirmity in 
prosecution case based entirely on docu- 
mentary evidence (Mar) 506 A 
——Ss, 114, 32 — Presumption of owner- 
ship and possession of land — Rebuttal 
— Proof (Jul) 1299 
——S. 114 — Presumption of innocence 
of accused — Need for moderation 
(Nov) 2622 C 
-——S. 114, Illus. (b) — See Ibid, S. 123 


(Jun) 1188 

——S. 115 — See also 
(1) Houses and Rents — Delhi Rent 
arta Act (1958), S. 14 RA Pro- 


) 921 
(2) T. P. Act (1882), S. 43 


of handwriting expert 
——S 


(Ap 
(Apr) "it B 


——S, 115 — Estoppel by agreement is 
not binding when a party does not rely 
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Evidence Act (contd.) 
on it and enters into the issue on fact 
(Feb) 268 B 
S. 115 — Relinquishment oi future 
possible right of inheritance by muslim 
heir, for a consideration, may debar him 
from setting up his right (Mar) 554 
——5S. 115 — Where a stipulation in a 
contract is for the exclusive benefit of 
one contracting party and does not create 
liabilities against him, he can waive it 
. unilaterally (Mar) 559 B 
——S. 115 — Estoppel by representation 
— Estoppel does not create interest in 
property except as provided in S. 43, T. P. 
Act (Apr) 814 A 
—-5. 115 — Election petition — Peti- 
tioner’s claim for declaration that he 
himself was elected — Concessions made 
by parties as to votes validly given to 
each other — No question of estoppel 
arises (Sep) 2077 C 
——S. 115 — No estoppel against Gov- 
ernment — General rule and exception 
(Dec) 2641 B 
——S. 118 — See also Ibid, S. 3, Proved 
(Dec) 2783 A 
——S, 118 — Single witness — Evidence 
of — Witness not only a teenager but 
also only eye-witness — Held her evi- 
dence had to be scrutinised with care and 
caution (Jan) 55 D 
——S. 118 — Rustic witnesses — Credi- 
bility (Nov) 2622 D 
—--5S. 118 — Rustic witness — Credibi- 
lity as to sense of time (Nov) 2622 F 
——§S, 133 — Accomplice — Evidence of 
— Nature and extent of corroboration 
(Feb) 450 C 
—S. 133 — Approver’s evidence — Cor- 
roboration — Necessity (Jun) 1188 
—S. 145 — First information report 
(Mar) 491 D 
——S, 157 — See Ibid, S. 3 
(Dec) 2695 B 
Excess Profits Tax Act (15 of 1940), 
Sch. I, Rule 12 — While determining 
whether an expenditure is reasonable 
and necessary regard must be had to the 
commercial expediency (Feb) 416 


Expenditure Tax Act (29 of 1957), S. 5 (0) 
(ii) — Exemption under, from axpendi- 
ture tax — “Realised,” meaning of 
(Oct) 2346 
—~§. 25 (3) — Larger sum held to be 
spent than that shown in return — As- 
sessment of such sum as income from un- 
disclosed source — Application under 
this section as well as Section 66 (2), L-T. 
- Act should be allowed (Apr) 907 


Exports Control Order (1968), Cl. 4 — See 
Ibid, Cl. 6 (1) (Dec) 2711 C 
—Cl. 6 (1) — Scheme of canalisation of 


export through Trading Corporation con= 
tain in Trade Notice dt/~ 29-1-1972 
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Exports Control Order (contd.) 

issued under — Whether violates Art. 19 
(1) (g) (Dec) 2711 A 
——Cl. 6 (1) — Trade Notice dt/- 29-1- 
1972 containing scheme of canalisation of 
export through Trading Corporation — 
Whether violates Art, 14 - (Dec) 2711 B 


-——Cl. 6 (1) — Scheme of canalisation of , 


export through Trading Corporation 
Service charge collected by Corporation 
whether a tax (Dec) 2711 C 
—Cl. 6 (1) — Trade Notice D/- 29-1- 
1972 containing scheme of canalisation of 
export issued under — Whether violates 
Art. 14 (Dec) 2711 D 
——Cl. 6 {1) — Scheme of canalisation of 
export of all grades and varieties of mica 
— Exclusion of mica powder — Whether 
violative of Art. 14 (Dec) 2711 E 


Factories Act (63 of 1948), S. 2 (m) — See 
Electricity (Supply) Act (1948), S. 79 (c) 
(Feb) 365 A 
——S. 106 — Report of accident to wor- 
ker sent to Inspector — Whether con- 
stitutes knowledge of commission of of- 
fence ` (Feb) 309 
Fimance Act (12 of 1959), Sch. 1, Para. D 
Proviso 2, Cl. (1) (a) —- Unabsorbed re- 
duction in rebate for the year 1957-58 — 
Cannot be set off against rebate available 
for assessment year 1959-60 
(Nov) 2524 A 


Foreign Exchange Regulation Act (7 of 
1947), S. 8 (2) read with S. 23-A and Sec- 
tion 23-B (as amended) — Conviction of 
accused on basis of his confession to cus- 
toms officer that he attempted to smuggle 
currency notes, is valid (Jan) 62 B 
-——S. 23-B — See Foreign Exchange Re- 
gulation Act (1947), S. 8 (2) read with 
Section 23-A (Jan) 62 B 
Fundamental Rules 
See under Civil Services. 
General Insurance (Emergency Provi- 


sions) Act (17 of 1971), Ss. 2 (e) and 15 (a) 
— Provisions are not disc¢riminatory 


(Mar) 602 B 
-———S. 15 (a) — See also Ibid, S, 2 (e) 

(Mar) 602 B 
—S, 15 (a) — Interpretation of 

(Mar) 602 A 
Government Grants Act (15 of 1895), S. 2 
— Construction of grant — Section 116, 


T. P. Act is applicable (Nov) 2520 B 
——S. 3 — See also Ibid, S. 2 

(Nov) 2520 B 
——S. 3 — Lease of land for erecting a 
temporary rice mill held was not a Gov- 
ernment Grant (Nov) 2520 A 


Government of India Act (1935) (26 Geo. 
V & 1 Edw. VIEL C. 2), S. 154 — See Con- 
stitution of India, Art. 285 (2) 

(Jun) 1185 


——S. 175 — See Contract Act (1872), 
S, 56 (Oct) 2380 
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xovernment of India Act (contd.) 

——S. 175 (3) — Mere assertions do not 
yperate as evidence of contract with Gov- 
arnment (Dec) 2724 A 
Sch. 7, List II, Entry 48 — Word an 
In the entry has the same meaning 
ziven in Sale of Goods Act (Feb) 376 ‘A 


Government of India (Transaction of 
paners) Rules (1961), R. 11 — See De- 
ence of India Rules (1971), Rule 155 

(Mar) 563 
Grant-in-aid Code (Maharashtra) Rules 
See under Education. 


Guardians and Wards Act (8 of 1890), S. 3 
— Appointment of guardian under in- 
herent powers — Principle underlying 
Section 28 binds High Court even while 
exercising its inherent powers 

(Nov) 2565 A 
——S. 25 — Judicial separation between 
husband and wife — Husband’s right to 
lapply for custody of children — Welfare 
‘of children — Duty of Court 


(Sep) 2090 B 
mS, 28 — See also 
| (1) Ibid, S. 3 (Nov) 2565 A 
(2) Ibid, S. 29 (Nov) 2565 C 
——S. 29 — Sanction to alienate property 
obtained without disclosing existence of 
Will — Effect (Nov) 2565 C 
|—--S. 30 — Avoidance of transaction — 
Benefit received must be restored 
(Nov) 2565 B 


(Nov) 2565 C 
| HIGH COURT RULES AND ORDERS 


—Tamil Nadu High Court (Appellate 
Side) Rules (1965), O. 4, R. 28 — Rule 
prescribing oral application for certificate 
| immediately after delivery of judgment 
i is not ultra vires of Clause 37 of Letters 
_ Patent (Mar) 569 A 





j——S. 31 — See Ibid, S. 29 








Bindu Law — Custom — Proof 

(Jun) 1134 
——Family arrangements (Sep) 2114B 
| —— Joint family — See T. P. Act peg 
S. 52 (Mar) 5 
——Reversioner — Suit by, for ee 
aside alienation made before coming inte 
force of Hindu Succession Act by Hindu 
limited owner — Maintainability 

(Oct) 2405 

HOUSES AND RENTS 


—Bombay Rents, Hotel and Lodging 


i 


| House Rates Control Act (57 of 1947), S. 12 


(3) (a) and (b) — Concurrent finding that 
a suit falls under clause (a) and not under 
clause (b) cannot be set aside in revision 
by High Court (Jul) 1336 B 


——S. 15 (2) — A subsequent assignee 
from a sub-lessee is not entitled to pro- 
tection under S, 15 (2) (Apr) 772 
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Houses and Rents — Bombay Rents, Hotel 
and Lodging House Rates Control Act 
(contd.) 

——S. 28 — Eviction suit — Joinder of 

sub-tenant — Effect (May) 1099 

—S. 29 (2) (before amendment by 

Gujarat Act 18 of 1965) — Scope — Sec- 

tion does not provide for revision to the 

High Court (Mar) 566 

—S. 29 (2) (as amended by Gujarat 

Act 18 of 1965) — Exercise of amended 

jurisdiction retrospectively 

% (Jul) 1336 A 

—Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (e) — See also Ibid, S. 39 (2) 

(Mar) 585 

——S. 14 (1) (e) — Legal Representatives 

of landlord (since deceased) cannot con~ 

tinue the suit for ejection filed on 
ground of personal requirement 
(Sep) 2110 

—S. 14 (1), proviso (k) — Landlord let- 

ting out premises for use against condi- 

tion of his lease — Effect (Apr) 921 

——S. 39 (2) — Finding as to “Bona fide 

requirement” of landlord within S. 14 

(1) (e) is a finding on mixed question of 

law and fact Mar) 585 

—Punjab Public Premises and Land 

(Eviction and Rent Recovery) Act (31 of 

1959), S. 3 (a) — Person in possession of 

property before the date of its sale to 

Government — Cannot be said to be in 

unauthorised occupation within S. 3 (a) 

— Notice under S. 4 (1) for his eviction 

cannot re issued (Jan) 66 

4 (1) — See Ibid, S. 3 (a) 
(Jan) 66 


—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (3) (a) G) 
— Compromise decree for eviction of 
tenant — Court must satisfy that a statu- 
tory ground exists (Jul) 1311 
—West Bengal Premises Tenancy Act 
(12 of 1956), S. 40 (2-A) — See Constitu- 
tion of India, Art. 133 (1) (c) (Sep) 2117 


Hyderabad Civil Service 
(1337-H) 
See under Civil Services. 
Hyderabad Civil Service (Classification, 
Control and Appeal) Rules (1955) 
See under Civil Services. 
Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950) 
See under Tenancy Laws, 


Imp ae ri Exports (Control) Act (18 of 
1947), S. 4 (a) —- See Exports Control 
Order (1968), Cl. 6 (1) (Dec) 2711 C 


Income-tax Act qu of 1922), S. 2 (6-A) (c) 
— See Ibid, S. (May) 1016 
——5. 3 — NENA of persons’ — 
What constitutes — Assessability 

Det) 2369 


(Mar) 524 


Regulation 


—S. 4 — See also 
(1) Ibid, S. 10 





28 SUBJECT INDEX, A, I, R. 


Income-tax Act, 1922 (contd.) 
(2) Sale of Goods Act (1939), S. 23 
(Feb) 430 
-———S. 4 — Income — Auctioneer receiv 
ing sales tax from purchaser of goods but 
not crediting same to Govt. — Sales 
tax so retained is his trading receipt 
(Feb) 376 D 
—S..4 (1) (a) (before amendment by 
A. L, O. 1950) — Income whether realised 
in British India — Finding of fact of Tri« 
bunal as to — Correctness of, would not 
be looked into in appeal under Art. 133 
(Nov) 2600 
——S. 4-A (a) (iii) — It is for the assessee 
to prove that his visit to India during the 
relevant previous year was occasional or 
casual (Oct) 2356 
—S. 7 — Salary — Assessee appointed 
as Managing Director of a Company — 
Remuneration payable to the assessee, 
whether salary (Mar) 637A 
——S. 9 (1) (iv) — Income from property 
— Allowable deductions — Compound 
interest becoming due on capitalised inte- 
rest is not deductible (Oct) 2348 
-~—-§. 9 (2), First Proviso — See Ibid, 
S. 16 (3) (a) (iii) (May) 1056 
——S. 9 (4) (a) — See Ibid, S. 16 (3) (a) 
iii (May) 1056 
-—-S, 10 — Payment made to managing 
agents by way of compensatian on termi- 
nation of managing agency — Whether 
revenue expenditure (Feb) 420 
——S. 10 — Expenditure incurred for the 
purpose of acquiring the sole selling 
agency right constitutes capital expendi- 
ture even though payments is‘ made 
periodically (Mar) 524 
-—S. 10 — Capital receipt or revenue 
receipt — Compensation paid for termi- 
nation of contract under the circum- 
stances held to be not a capital receipt 
(May) 1011 
-—-§. 10 (2) — Capital or revenue expen= 
diture — Acquisition of good-will of a 
business by assessee firm — Payments 
whether deductible (Feb) 318 
——-S. 10 (2) (xv) — Assessee required to 
carry out mining operations to extract 
minerals — Held amount of lease money 
and fee for prospecting licence was capi- 
tal expenditure (Jan) 15 B 


——S. 10 (2) (xv) — Commission paid to 
Selling Agent —- Whether deductible ex~ 
penditure — Illustrative case 

(Mar) 520 


——S§, 10 (2) (xv) — “Wholly and exclu- 
sively for purposes of such business” — 
Agreement — Construction of 

(May) 982 
——S. 10 (2) (xv) — Trading loss — Loss 
of stock-in-trade occasioned by enemy 
action (bombing in this case) must be con- 
sidered as a trading loss (May) 1032 
-——S. 10 (2) (xv) — Business expenses 
— What are (Jul) 1344 


<s 
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Income-tax Act, 1922 (contd.) 
——S. 10 (2) (xv) — Capital and revenu 
expenditure — Acquisition of monopoly 
right to manufacture sugar — Payment 
in respect of monopoly right and toward: 
royalty —— Nature of (Oct) 232 
——S, 10 (2) (xv) — Expenditure for 
usiness — Giving up office allowance 
by managing agent — It is deductible 
under Section 10 (2) (xv) (Nov) 2486 A 
mS. 10 (2) (xv) — Expenditure for busi 
ness — Giving up managing agency com« 
mission —- Whether can be claimed as 
expenditure under S. 10 (2) (xv) _ 
(Nov) 2486B 
——S, 12-B — Capital gain (Jan) 182 B 
——S. 12-B — Nature of transaction — 
Determination. (May) 989 C 
———S. 12-B — Transaction whether sale 
or exchange (May) 989 D 
-——S. 12-B (1} (as substituted in 1956Y— 
Receipts of shareholder on distribution 
of assets of Company in liquidation — 
Not capital gains (Jul) 1357 
——S. 12-B (2), First Proviso — Appli- 
cability (May) 989 B 
——S. 12-B (2) — “Full value of the con- 
sideration for which the sale ......... is 
made” — Meaning of (May) 989 E 
—S. 16 — Grossing up of dividends 
(Mar) 651 
——S. 16 (3) (a) (iii) — Applicability — 
Transfer of income by holder of im» 
partible estate to his wife for life for no 
consideration — It is includible in his in- 
come (May) 1056 
-——S. 23-A — Super tax eas 
May) 1030 A 
-——S. 23-A — No evidence showing un- 
reasonable clogs on actual transfers, the 
mere provision in the Articles to decline 
transfers would not attract S. 23-A 
(May) 1030 B 
———S. 23-A (1) — Exercise of power 
under Section 23-A (1) by L-T. O. — 
Directors of a company unjustifiably re- 
fraining from declaring dividend is a 
condition precedent (Oct) 2323 


~—S. 24 (1), Proviso, Explanation 2 — 
“Transfer of the commodity” — What 
amounts to — Transfer of Pucca Delivery 
orders — Whether a speculative transac- 
tion (Aug) 2061 
-——-S, 26-A — Failure to strictly comply 
with requirements of sub-section (1) or 
sub-section (2) disentitles the applicant to 
the benefit of the section (Aug) 1445 
——S. 26-A — Renewal of registration — 
Actual division of profits or losses of firm 
during the previous year must precede 
application for renewal (Oct) 2407 


——S, 30 (1-A) — Appeal — Who can file 

(Jul) 1362 B 
——S. 33-B — Revisional power of Com- 
missioner (Feb) 254 
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ncome-tax Act, 1922 (contd.) 
—s. 34 — Escapement of range an 
lue to erroneous ‘view taken by I.T. 
Whether Section 34 (1) (a) or (b) a 
lies (Nov) 2585 A 
. 34 (1) (a) — Initiation proceedings 
mder Section 34 (1) (a) — Jurisdiction of 
ncome-tax Officer (May) 989 A 
——S. 34 (1) (a) and (bf — Reassessment 
moro ane under Section 34 (1) (b) — 
ppellate Tribunal cannot convert them 
nto one under Section 34 (1) (a) as condi~ 
fons prescribed in Section 34 (1) (a) are 
tot satisfied (Oct) 2352 
——§, 34 (3}, Second proviso — ‘Finding’ 
Scope of (Oct) 2359 A 
—S, 34 (3), Second’ Proviso — ‘Direc- 
ion? — What it includes (Oct) 2359 B 
. 34: (3), Second proviso — Words 
and “any person” in second pro- 
iso — Construction — Held assessment 
vas saved by second proviso (Oct) 2434 
—s. 34 (3), Second Proviso — Words 
any person” — Construction ° 
(Nov) 2585 B 
—S, 34 (3), Second proviso (as amend- 
id in 1953) — Effect of amendment is not 
o enable the I, T, O. to take action under 
Section 34 where the period mentioned 
ani has expired before 1-4-1952 
(Nov) 2585 C 
—-s, 35 (5) — “Final order” — Order 
#£ Commissioner under S, 33-A (2) re- 
quiring I,-T, O. to look into ‘account: books 
ind to substitute his estimate for income 
ready assessed — Order of Income-tax 
Jfficer substituting his estimate and not 
that of Commissioner held final 
(May) 1010 
——S. 44-F — The deemed dividend con- 
emplated by Section 2 (6-A) (c) cannot 
ye considered as “income” under S, 44-F 
(May) 1016 
——S, 49-D (as amended in 1953) — 
‘Such doubly taxed income” — Construc- 
wan (Sep) 2172 
—-S, 66 — See also Constitution of India, 
Art, 136 (19 (May) 1023 B 
—Ss, 66, 66-4 — Jurisdiction of High 
Sourt and Supreme Court to interfere 
with Tribunal’s finding of fact 
(Jan) 182 A 
——S, 66 — The Supreme Court and the 
Tigh Court when can interfere with the 
indings of facts, indicated (May) 997 
—S, 66 (1} — Point of law — What is 
(Oct) 2359 We 
—S, 66 (2) — See Expenditure Tax Act 
1957), S. 25 (3) (A 
—S, 66-A — See also Ibid, S, 66 
don ae A 
=A — Certificate by High Co 
Reasons — Necessity (any i 15 A 


come-tax Act (43 of 1961), S, 27 (2) = 
= Income~tax Aci (1922), S. 16 16 0) a (aj 





! 
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Income-tax Act, 1961 (contd.) 
——S. 28 — Revenue receipt or Capital 
receipt — Compensation in respect of 
requisition of part of business premises 
not resulting in complete closure of busi- 
ness is a revenue receipt (Mar) 515 A 
=S, 28 — Revenue receipt or capital 
receipt — Determination of — Use of 
precedents (Mar) 515 B 
——S. 28 — Revenue receipt or capital 
receipt — Determination (Mar) 515 D 
—Ss. 37 and 256 — Business expendi- 
ture — Selling agency commission whe- 
ther deductible — Scope of enquiry — 
Refused to state case involving the ques- 
tion held justified (Oct) 2330 
——S, 45 — Managing Director of Com= 
pany — Termination on nationalisation — 
Compensation for loss of service — Is 
capital receipt (Dec) 2733 
, 256 — See also Ibid, S, 3 
(Oct) 2330 


t9, 256 — Finding of facts of the tri- 
bunal are binding on High Court and 
Supreme Court (Mar) 515C 
——Ss, 271, 274 — Satisfaction of In- 
come-tax Officer — Notice to assessee — 
Necessity (Jan) 22 A 
Ss. 271, 274 (2) — Matter referred to 
Inspecting Assistant Commissioner 
Proceedings under Section 271 can still 
be initiated by Income-tax Officer 

(Jan) 22 B 
——S. 271 — Satisfaction of Income-tax 
Officer — Preliminary inquiry regarding 
necessity of initiating proceedings not 


necessary (Jan) 22 C 
——§. 271 (1) (a) G} — Computation of. 
penalty — Mode o pr) 927 
—S. 274 — See Ibid, S. 271 (Jan) 22A 


w——S, 274 (2) — See Ibid, S, 271 


(Jan) 22 B 
Income-tax Rules (1922), R. 2 — See In- 
come-tax Act (1922), S, 26-A 

(Aug) 1445 

(Oct) 2401 


oun, 3 aa See Tncome~fax Act ard 
S, 26-A (Oct J 2 
oR, § — See Income-tax Act “19995 
S, 26-A (Oct) 2401 
ome, 24 — Calculation of income — Al- 
Towable deduction (Nov) 2495 


Indian Independence (Rights Propėrty and 
Liabilities) Order (1947), Cl, 8 (3) — Pun= 
fab a an (Contracts) Order (1947), 
Cl, 2 (d) — The Orders operate In diffe» 
rent fields and there is no overlapping 
(Feb) 381 B 


Industrial Disputes Act (14 of 1947), S, 2 
(i) — Industry’ — Calcutta Dock Labour 
Board functioning under Dock ‘Workers 
(Regulation of Employment) Act, 1948 is 
mot an “ndustry” (Sep) 2251 C 
“~S, 2 (00) — Sea Ibid, Sch. IV, Item 10 

(Jun) 1156 A 
ea, TA and Sch. Il, Item 3 — Proba» 
tioner salesmen — Termination of service 
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Industrial Disputes Act (contd.) 

without assigning reasons before proba- 
tionary period — Validity — Jurisdiction 
of Tribunal — Extent of (Nov) 2634 
——S§. 9-A read with Sch. IV, Item 5 — 
See also Ibid, S. 33 (2) (a) (Sep) 2155 
——S. 9-A — Increase in working hours 
— Nothing to show that working hours 
was a condition of service — S. 9-A not 


attracted (May) 968 A 
——§. 9-A — Condition of service — 
Proof (Jun) 1156 D 


——5S. 10 — Reference on matter not 
covered by a settlement is competent 
(Sep) 2232 
-——-§. 10-(1-A) — See Ibid, S. 11 
(Oct) 2292 
———§. 11 — Plea of infirmity of retrench- 
ment notice required to be specific 
(Apr) 878B 
~——Ss. 11 and 10 (1-A) — Reference to 
National Industrial Tribunal — Proce- 
dure — Pleadings — Proof (Oct) 2292 
——§. 11 — Industrial Tribunal — Award 
— Need for reasons in support of con- 
clusions — Absence of reasons — Effect 
(Dec) 2758 A 
——§, 11-A (as inserted in 1971) — Scope 
~~ Powers of Labour Court or Tribunal 
to interfere with dismissal — Nature 
(Jun) 1227 C 
——l1-A (as inserted in 1971) — Opera- 
tion of section, whether retrospective or 
prospective (Jun) 1227 D 
——§. 15 — See also Constitution of 
India, Art. 136 (May) 968 B 
———S. 15 — Settlement with one of two 
rival groups representing workmen — 
Award — Interference by High Court 
under Article 226 (Jul) 1423 
~——S. 17-A (4) — Power of Tribunal to 
fix time from which the award would 
become effective is discretionary 
(Sep) 2251 B 
~S, 19 (6) — Mere serving of charter 
of demand by union — Previous award, 
if terminated within S. 19 (6) 
(Oct) 2272 


———§, 25 FFF — Closure of even part 
undertaking incurs liability (Apr) 878A 
——Ss. 33 (2) (a) and 9-A — Divali boli- 
day —-Changing declared date of holi- 
day to next date on request of majority 
of workers — Not an alteration in condi- 
tions of service (Sep) 2155 
S. 33 (2) (b), Proviso — Dismissal, 
payment of wages and application for ap- 
proval — Whether form part of same 
transaction — Test 


——§, 33 (2) (b), Proviso — In absence 
of any satisfactory proof as to payment 
of one month’s wages to dismissed em- 
ployee, approval cannot be accorded 
(Sep) 2224 


<D, 33-A — Non-payment of wages 
amounts to alteration in condition of ser- 


(Jul) 1404° 





industrial Disputes Act (contd.) | 
vice an 1156 y 
——S. 33-C — Ses Ibid, S. 3 

sion) 1156 1 


——S. 33-C (2) read with Sch. 3, Item 2 — 
Claim for increased dearness allowance: 
— Maintainability (Oct) 244: 
——Sch. 2, Item 3 — Award for reinstate- 
ment and back wages cannot be sustainec 
when tae employer has lost confidence ir 
such workman (Jul) 140: 
——Sch. 2, Item 3 — Removal from ser: 
vice dve to detention of workers — Ni 
opportunity given to workers — Re-in- 
statement — Extent of relief 

(Sep) 2251 4 
~——Sch. 3, Item 1 — Wages — Minimur 
wage, lair wage and living wage 
Meaning (Dec) 2758 
——Sch. 3, Item 2 — Conveyance allow- 
ance — Revision of allowance 

(Feb) 365 
——Sch_ 3, Item 2 — Dearness Allowance 
—- Payment according to price index 


When called for (Jun) 1261 
——Sch. 3, Item 2 — Overtime allow 
ance (Sep) 21 


——Sch. II, Item 4 — Claim for pait 

holiday on basis of custom and usage — 

Custom not establish — Claim negativer 

(Jul) 139 

-———Sch. 3, Item 5 — Bonus — Availabl 

surplus — Calculation of working capita 

(Feb) 353 

——Sch. 3, Item 5 — Bonus — Availabl 
surplus — Rehabilitation claim 

(Feb) 353 £ 

Sch. 3, Item 5 — Bonus -~ Available 

surplus — Calculation (Feb) 3531 

Sca. III, Item 5 — Matter relating te 











payment of bonus (Aug) 144) 
Sen. 3, Item 5 — Payment of prof 
bonus to new unit (Oct) 2300 





Sen. 4, Item 3 — See Constitution o 
India, Art. 309 (Oct) 2275 
Sch. IV, Item 8 — See Ibid, Sch. IV 
Item 11 (Jun) 1156 € 
Sch. IV. Item 10 — Applicability — 
Retrenchment of workmen is essential 

(Jun) 1156 A 
——Sch. IV, Item 10 — Standardisaticr 
— It is not limited to wages only 

(Jun). 1156 F 
——Sch. IV, Item 11 — Applicability — 
Workmen must be adversely affected 

(Jun) 1156 C 
Industrial Employment (Standing Orders 
Act (20 of 1946), Pre. — Agreement o 
service with a workman — Inconsisten 
with the provisions of standing orders o 
the Company — Not valid 
(Dec) 2650 4 


—Ss. 4, 5 — Certification of Standin; 
Orders — Duties of certifying officer 


(Dec) 2650 I 
—S. 5 — See Ibid, S. 4 (Dec) 2650 I 


Industries (Development and Regulation 
Act (65 of 1951), S. 18-A — Taking-ove: 
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_ Industries (Development and Regulation) 








Kerala Land Reforms (Amendment) 


Act (contd.) 
of a textile mill company under S. 18-A — 
Company whether entitled for further 
hearing and report of Investigating Com- 


mittee (Feb) 389 B 
Interpretation of Statutes—See (1) Pub- 
‘lic Safety — Maintenance of Internal 


Security Act (1971), S. 3 (1), Cl. (b) 
(Dec) 2667 B 
(2) Representation of the People Act 
(1951), S. 97 (Sep) 2077 A 
——Explanation — Construction of — See 
Sales Tax — U. P. Sales Tax Act (1948), 
S. 3-D, Expln. II (May) 1034 F 
——Taxing statute * (Nov) 2524 B 


—— Penal provisions — Interpretation 
(Oct) 2429 B 
——~Rule of construction (Apr) 913 A 
——Rules of 
to Statement of Objects and Reasons — 
Permissibility (Jun) 1227 A 
——Welfare legislation— Beneficent rule 
of construction — Duty of Courts 
. (Jun) 1227 B 
Iron Ore Mines Labour Welfare Cess Act 
(58 of 1961), S. 2 — Power delegated to 


: Government to fix rate of excise duty on 


iron ore does not suffer from vice of ex- 
cessive delegation (Jul) 1374 


Kashmir Administrative Service Rules 
See under Civil Services. 

Kerala Land Reforms (Amendment) Act 
(35 of 1969) 
See under Tenancy Laws. 

Act 

(25 of 1971) 

See under Tenancy Laws. 


Kerala Private Forests (Vesting and As- 
signment Act, 1971 (26 of 1971), S. 1 — 
Act is protected by Art. 31-A (1) — Act 
purports to vest jenmam rights to forest 
lands in Government — Forest lands are 
‘estate’ within Art. 31-A (2) of the Con- 
stitution (Dec) 2734 


Land Acquisition Act (1 of 1894), S. 3 (a) 
— See Land Acquisition (Amendment 


_ and Validation) Act (1967), S. 4 (3) 


(Feb) 305 


` —S$. 4 (1) — See also Ibid, S. 5-A 


(Jun) 1150 
——S. 4 (1) — Section is mandatory — 
Non-compliance vitiates entire acquisì- 
tion proceedings (Mar) 552 
——5. 4 (1) — Notification under — No 
publicity of substance of notification 
given in the locality— Notification would 
be invalid (Oct) 2361 
——Ss. 5-A and 4 (1) — Mere words in 
the notification under S. 4 (1) that the 
land is needed for “planned develop- 


ment of the area” are not sufficient to 
Satisfy the requirements of law 
a (Jun) 1150 


——S. 17 — See U. P. Avas Evam Vikas 
Adhiniyam (1966), S. 49 (Nov) 2548 € 


construction — Reference . 
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Land Acquisition Act (contd.) 
-——S, 17 (4) — See Ibid, S. 4 (1) 
(Mar) 552 
——S. 23 — See also Constitution of 
India, Art. 14 (Mar) 689 A 
——S. 23 — Capitalisation — Acquisi- 
tion of lands under personal cultivation 
of claimants and those cultivated - by 
tenants — Determination of compensa- 
tion (Mar) 701 
—S. 23 — Assessment of market value 
— Fruit bearing trees (Nov) 2463 
Land Acquisition (Amendment and Vali- 
dation) Act (13 of 1967), S. 4 (3) — “Mar- 
ket value” — Solatium payable under 
S. 23 (2) of the Land Acquisition Act 
(1894) cannot form part of the market 


value of the land (Feb) 305 
Land Acquisition (M. P. Amendment) 
Act (5 of 1959), Ss. 3, 4 — Validity — 
Sections are hit by Art. 14 (Jul) 1383 
—S. 4 — See Ibid, S. 3 (Jul) 1383 


Land Improvement Loans Act (19 of 
1883), S. 7 (1) (a) and (c) — See T. P. 
Act (1882), S. 52 (Mar) 569 € 
Land Records Manual — Appointment 
and Qualifications Rules, R. 6 (2) — Ex- 
emption under, in regard to residence — 
Powers of Deputy Commissioner 
: (Feb) 280 + 

Letters Patent (Mad.), Cl. 15— See Mad- 
ras High Court (Appellate Side) Rules 
(1965), O. 4, R. 28 (Mar) 569 A 
—Cl. 37 — See Madras High Court 
(Appellate Side) Rules (1965), O. 4, R. 28 

(Mar) 569 A 
Life Insurance Corporation Act (31 of 
1956), S. 11 — See Life Insurance Corpo- 
ration Rules (1956), R. 12-A 

(Feb) 250 B 
Life Insurance Corporation Rules (1956), 
R. 12-A — Jurisdiction of Tribunal 

(Feb) 250 A 
——R. 12-A: — Jurisdiction of Tribunal 

(Feb) 250 B 
Limitation Act (9 of 1908), Ss. 3, 28, Arts. 
142, 144 — Suit for possession — Adverse 
possession of defendants for over 12 years 
—Limitation — Doctrine of lis pendens, 
if applies (Nov) 2537 
——S. 4 — ‘Court’ means a proper court 
in which a suit ought to have been filed 

(Feb) 313 A 
——S. 5 — Condonation of delay— Facts 
of case justifying condonation of delay 
— Refusal on ground of highly technical 
view of matter held erroneous 


(Mar) 582 
——S, 28 — See Ibid, S. 35 (Nov) 2537 
— Art. 142 — See also Ibid, S. 3 

(Nov) 2537 
—Art. 142 — Adverse possession 

(Oct) 2341 
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Limitation Act, 1908 (contd.) 
—aArt, 144 — See Ibid, S. 3 


Limitation Act (36 of 1963), S, 5 — See 
Limitation Act (1908), S, 5 (Mar) 582 


Madh. Pra. Excise Act (2 of 1915), S. 34 
— Conviction of a car-owner under S. 34 
(a) — Case based on circumsiantial evi- 
dence — Held, owner was entitled to 
benefit of doubt (Nov) 2543 


(Nov) 2537 


Madh. Pra, General Sales Tax Act (2 of 
1959) 


See under Sales Tax, 


Madh. Pra. General Sales Tax Rules- 


(1959) 
See under Sales Tax, 

Madh. Pra. Municipal’ Corporation Act 
(23 of 1956) 
See under Municipalities, 

Madh. Pra. Municipalities Act (37 of 1961) 
See under Municipalities, 


Maharashtra Borough Municipalities (Va- 
lidation of Certain Taxes on Buildings 
and Lands) Act (3 of 1966) 

See under Municipalities, 


Mahommedan Law — See Evidence Act 
(1872), S, 115 (Mar) 554 


Maintenance of Internal Security Act (26 
of 1971) 
See under Public Safety. 


Military Engineer Service Class I (Re- 
cruitment Promotion and Seniority) 
Rules (1951) 

See under Civil Services, 


Mineral os ae 
= See Mines and (Regul, 
and Development) re (1957), S. 8 
(Mar) 678 
-——Expln, to R, 54 — See Mines and 
Minerals a at enon and Development) 
Act (1957), S (Mar) 678 


Mines Act (35 a 1952), S. 66 — Offence 
under is covered by substantive part of 
S. 79 and not by the explanation thereto 
(Apr) 908 
Mines and Minerals (Regulation and De- 
velopment) Act (67 of 1957), Ss. 8 and 13 
— R, 24 (3) and Explanation to R, 54 of 
Mineral Concession Rules, 1960 do not 
contravene ne provisions of S, 8 and ara 
within the rule making powers of the 
Government (Mar) 678 
——S, 13 — Sea Thid, S, 8 (Mar) 678 
Mining Lease gaa ree of Terma] 
Rules (1956), R, 6 — See Tenancy 
Bihar Land Reforms Act (1950), S w 
(Feb) 408 B 
Minimum Wages Act (11 of 1948), S, 9 —- 
Expression "Independent persons” in= 
cludes Government officials also 
(Jul) L307 
Motor Vehicles. Act {4 -of 1939), Ss, 43 (IJ 
Gvi and 44 (3) — Exercise powers 


1960), R. 24 (3) 
ation 
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Motor Vehicles Act (contd.) 
under S. 44 (3) by S.T.A. — Is subject to 
directions issued by State Government 
Lad Fie E (1) — S.T.A, cannot act con- 
(Dec) 2729 C 
KE to tey — See Ibid, S, 43 (1) (iv) 
(Dec) 2729 C 
——S, 44 (3) (b) — Titerpretatian of — 
Contingencies in which S,T.A. entitled to 
perform duties of R.T.A, (Dec) 2729 A 
——S. 44 (3) (b) — ‘Save as otherwise 
provided by or under this Act’? — Intere 
pretation of (Dec) 2729 B 
——S. 63 — See Municipalities — M. P, 
Municipalities Act (37 of 1961), S. 349 (iy 
(Oct) 2420 
SS, 68-A tó 68-J, Chap, IV-A — Sea 
Constitution of India, Art, 226 


(May) 974 A 
-—S, 68-C — See also Ibid, S. 68-D 

(May) 974 D 
mS, 63-C — Hearing of objections — 
Bias in (May) 974 B 


——S, 63-C — Schemes of road trans- 
port — There can be more than one! 
scheme for nationalization of routes — 
Co-ordination of services on all routes is 
not a condition precedent (May) 974 €C 
——S, 68-D — See also Ibid, S. 68-C 

(May) 974 B 
———S, 68-D — Scheme of Nationalisa»: 
tion approved under S. 68-D would pre» 
vail over an Inter-State agreement in: 
respect of an Inter-State route 

(Mar) 534 A 
——§S, 63-D — Nationalisation of Intrae 
State routes — Government can nationa= 
lise Intra-State route even though a pors 
tion of it overlaps the Inter-State route 
——S, 68-D — Objection to scheme 

(May) 974 D 
SS, 7) — Sea Mysore Motor Vehicles 
Rules (1963), R, 216 (2) (Sep) 2165 

a 73 — See Municipalities — M, P, 

Municipalities Act (37 of 1961), B, mu Gij 


2420 
MUNICIPALITIES 
«Bombay District Municipal Act (3 of 
so S. 46 (g) — Sirsi Municipality, 
ule 143 — Unheard dismissal ee 
eS, 48D) — Ses Ibid, S. 60 ae MO 
ay 
i, 60 (a) Gi — Where a Municipality 
passes a resolution enhancing the rate of 
octroi without framing any rules for thai 
purpose or without adopting the Octroi 
Rules (1949) framed by the Stata Gov» 
ernment the enhancement is illegal 
(May) 1042 
wu, GL o See Thid, S. 60 fa) Gi) 
ay} t04 


mi 02 «— See Ibid, S. 60 fa) @ 
(May) 1045 

-€, P, and Berar Municipalities Act (2 

of-1922), S. 66 (1J-- A Municipality cans 


855 


a eee 
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Municipalities — C. P. & Berar Munici- 
palities Act (contd.) 

not impose octroi exceeding the maxi- 

mum rate prescribed by the State Gov- 

ernment (Apr) 764 


City of Jabalpur Corporation Act (3 of 


1950), 5. 3 (2) — See Municipalities — 
C. P. & Berar Municipalities Act (1922), 
S. 66 (1) (Apr) 764 


——§. 120 (3) — See Municipalities — 
C. P. and Berar Municipalities Act (1922), 
S. 66 (1) (Apr) 764 
Madh. Pra. Municipal Corporation Act 
(23 of 1956), S 132 (6) — See Municipalix 
ties — C. P, and Berar Municipalities 
Act (1922), S. 66 (Apr) 764 
—Madh. Pra, Municipalities Act (37 of 
1961), S. 80 —: Sea Contract Act (1872), 
S, 7 (Mar) 508 A 
S. 349 (ii) — Power of Municipality 
‘fo declare a place as Bus stand — It can< 
not compel bus operators to use its Bus 
stand (Oct) 2420 
mS, 355 — Rules under, R, 13 — Mere 
mon-mention of name of the ward in the 
nomination panee does not vitiate the 
nomination pape (Feb) 276 
‘mr, 358 fn) m T See ibid, S, 349 (ii) 
(Oct) 2420 
'eMaharashtra Borough Municipalities 
(Validation of Certain Taxes on Buildings 
and Taa) Act (3 of 1966), S. 3 — Sea 
fhbid, S. (May) 1021 A 
amm SS, Fi 3, 5 — Section 4 did not reviva 
or resurrect Rule 2 (c), much less, give 
ib retrospective operation (May) 1021 A 


oS, 5 — See Ibid, S.4 (May) 1021 A 
Punjab Municipal Act (3 of 1911), 
Section 67 — Power of Municipal Com~< 
‘mittee to amend the assessment list for 
purposes of house tax (Mar) 674 
=U. P., Municipalities Act, 1916 (2 of 
9916), S, 244 — Sale of flour unfit for 
human consumption — Seller placing a 
sign. peed informing buyers that it is 
unfit for human consumption — Orders 
pbsolutaly prohibiting the sales are in- 

valid’ (Jul): 1289 





Mysore’ Motor Vehicles Rules (1963), 
R. 216. (2) — Validity — The Rule fixing 
minimum number of seats to be provided 
fn a bus is intra vires and is not violas 
tive of Art, 19 GJ (g)-of the Constitution 


(Sep) 2165 
Mysore Sales Tax Act (25 of 1957) 
See under Sales Tax, 


Mysore Sales Tax Rules (1957) 

See under Sales Tax, 
Mysore Services Regulations 

See under Civil Services, 
Nagpur Improvement Trust Act (36 of 
1936), S; 68 (1} — Application under for 
abandonment =s Proof of superfluity of 
acquisition is no matter of ‘presumption 


NANO (8 Ma TnAnonclo 


reeds =» Calculation of 


Nagpur Improvement Trust Act (contd.) 
— It is a matter of burden on the appli~ 
cant (Mar) 696 


«-—Sch. Para. 10 (2) (3) read ee S. 61 
«~ See Constitution of India, Art. 14 
tan 689 A 
Natural Justice =» See also (1) Army Act 
(1950), S. 157 (Feb) 258 D 
(2) Civil Services — Punjab Civil 
Services (Punishment and Appeal) Rules 
(1952), R. 8 (Jun) 1124 B 
---—Opportunity. oË being heard 
(Jan) 239 
Opium Act (1 of 1878), S. 9 (a) — Word 
ssesses” in S, 9 (a) connotes conscious 
possession (Oct) 2309 A 
—S. 10 — Presumption under — For 
the presumption to arise it is not neces« 
sary for the prosecution to establish con- 
scious possession (Oct) 2309 B 


PANCHAYATS 


Tamil Nadu Panchayats Act (35 of 
1958), S. 20 — Entry in electoral roll is 
conclusive — Challenge to inclusion of 
name in arene roll — Not permissible 

(Oct) 2362 





Partition Act (4 of chet S. 2 — See also 
Civil P. C, (1908), O. 23, R, I 
(Mar) 643 A 
——S, 2 — “It appears to the Court that 
cases « a division of the property cannot 
reasonably or conveniently be made” ~ 
Meaning of (Mar) 643 B 
——S. 3 — Sea Civil P, C, (1908), O, 23, 
R, 1 (Mar) 643 A 
—S, 3 (1) — “Any other shareholder 
applies for leave to buy af a valuation” 
— Formal application not necessary 
(Mar) 643 C 
Partnership Act (9 of 1932), S. 6 — Part- 
nership, existence of — Held on facts 
that no inference can be drawn as to 
existence of partnership {Fan) 48 
«——§, 14 — Partnership assats 
(Apr) 776 
sS, 43 — Dissolution of firm — Trade 
Mark forming part of assets — Right to 
exclusive use of trade mark — Injunes 
tion to restrain use by one of partners 
(Nov) 2572 C 
Payment of nga Act (21 of 1965), S, 3 
Proviso — Units of establishment, when 
treated as separate establishment for 
‘purposes of computation of bonus 
(Oct) 2300 B 
o-—§, 5 — See also ee Disputes 
Aicé ian, Sch, 3, Item 5 
(Feb) 353 B, C, D 
=S, 5 =» (Case prior fto the Act) — 
Computation of Figaro surplus — = 
ficiency in weight of goods — Sala pri 
{Oct} 2354 
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Payment of Bonus Act (contd.) 
——Ss. 5, 6 — Computation of available 
surplus — Permissible deductions from 
gross profits (Oct) 2394 A 
——Ss. 5, 6 — Available surplus >= Com- 
putation — Return on share premium 
can be deducted (Oct) 2394 B 
s. 5, 6 — Donations cannot be de- 
ducted while computing available sur- 
plus (Oct) 2394 C 
——Ss. 5, 6 — Available surplus — Com- 
putation — Deduction of return on re- 
serves used as working capital — Per- 
missibility (Oct) 2394 D 

—-S. 6 — See also Ibid, S. 5 
(Oct) 2394 A, B, C, D 
—-S. 6 — Bonus — Calculation of avail- 
able surplus (Dec) 2766 A 
—S. 6 and Sch. III, Item 6 — Develop- 
ment reserve — Amount not appropriat- 
ed for earlier years cannot ke appropri- 

ated in the year of account 

(Dec) 2766 B 


—-S. 10 — See Ibid, S. 16 
(Oct) 2300 A 
oo 16, 10 — S. 16 is an exception to 
(Oct) 2300 A 


nae 17, 19 — Claim for bonus — 
Maintainability — Time-for payment of 
bonus (Feb) 353 A 
——S. 19 — See Ibid, S. 17 (Feb) 353 A 


——S. 23 — See Ibid, Sch. II, Item 6 (g) 
(May) 1081 E 
——Sch. I, Item 6 (g) — Grant even to 
an activity which an establishment car- 
ries on is also covered under it 
(May) 1081 A 
—-~Sch. II, Item 6 (g) — Customs draw 
back or rebate on railway freight is not 
‘subsidy’ (May) 1081 B 
——Sch. II, Item 6 (g) — Expression 
“body corporate established by any law” 
in Item 6 (g) —- Scope (May) 1081 C 


—~Sch. II, Item 6 (g) — Subsidy being 
statutorily deductible, the court cannot 
question reasonableness of its deduction 
(May) 1081 D 
——Sch. IT, Item 6 (g) — Subsidy shown 
as income in profit and loss account — 
Employer can yet deduct it from total 
income (May) 1081 E 
—Sch. IT], Item 6 — See Ibid, S. 6 
(Dec) 2766 B 


Payment of Gratuity Act (39 of 1972), 
S. 4 (5) — Agreement between employer 
and employee in force — Act not applic- 
able ` (Oct) 2344 


Penal Code (45 of 1860), S. 21, Ninth 
Clause (before amendment by Act 40 of 
1964) — Person appointed as examiner 
by University — Whether a public ser- 
vant (Feb) 330 A 


——S. 34 — See also Ibid, S. 302 

(Sep) 2221 B 
——S. 34 — Identity of one cf the parti- 
eipants doubtful — Acquittal of remain- 


Penal Code (contd.) 

ing accused depends upon the facts and 
circumstances of each case (Feb) 337 D 
——S. 34 — Section would apply even if 
no charge is framed thereunder when 
evidence establishing it is clear and free 


from doubt (Feb) 460 B 
——S. $4 — Proof of common intention 
(Apr) 863 F 


——S. 53 — See also Constitution of 
India, Art. 134 (Dec) 2783 B 
——S. 53 — Punishment — Punitive stra~ 
tegy of the Code does not sufficiently 
reflect the modern trends in correctional 
treatment and personalised sentencing 
(Nov) 2622 J 
——S. 102 — Right of private defence 


— It is a preventive and not punitive 
right (Feb) 473 
——S. 104 — See Constitution of India, 
Art. 136 (Mar) 665 
——S. 109 — See Ibid, S. 167 F 

(Jul) 1388: 
-——S. 141 — See Ibid, S. 149 

(Nov) 2505 


——S. 149 — See also Ibid, S. 302 
(Mar) 486 
(Sep) 2221 B 
——Ss. 149 and 141 — Free fight between 
two groups — Accused not constructive- 
ly liable for acts of others (Nov) 2505 
——S. 149 — Commor object — Minor 
differences in PIR and evidence of wit- 


nesses — Effec (De a 2673 B 

—S. 151— Soe (1) Criminal P. C. (1898), 

S. 196-A (Sep) 2204 B` 
(2) Evidence — Appreciation of 

(Mar) 498 A 

(3) Prevention of Corruption Act 

(1947), S. 5 (2) (Apr) 707 


——S, 165— See’(1) Criminal P. C. (1898), 
S. 196-4 (Sep) 2204 B 
(2) pues — Appreciation of 

(Mar) 498 A 
——S. 165-A — See also Criminal P. C, 
(1898), S. 196-A (Sep) 2204 B 
——S. 165-A — Sentence — Reduction of 
— Fact that bribe was offered to avoid 
harassment no consideration for reduc- 
tion of the sentence (Dec) 2751 B 
——Ss. 167, 109, 427 — Prevention of 
Corruption Act (1947), S. 5 (1) (d) and 
S. 5 (2) — Illegal cutting of excess trees 
on Government lands by allottee — As- 
sistant Gram Sevak privy to such cutting 
— Offence (Jul) 1388 


——S. 193 — See Ibid, S. 211 

(Sep) 2190 A 
——S. 195 — See Ibid, S. 211 

(Sep) 2190 A 
——S. 211 — False charge of offence — 
Statement on oath falsely supporting 
prosecution case amounts to an offence 
under Ss. 198 and 195 and not under 
S. 211 (Sep) 2190 A 


——S. 211 — False charge of offence — 
Identification of accused at test parades 
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Penal Code (contd.) 
does not amount to a ‘false charge’ with- 
in S. 211 (Sep) 2190 C 
| ———§; 300 — Murder — Circumstantial 
evidence — Sufficiency of (Feb) 264 A 
‘~—iS. 300 — Murder — Conviction can 
be based on the honest and trustworthy 
testimony even of a single witness 
i (May) 944 A 
| —-S. 300 — Murder — Evidence of re- 
‘ lations — Corroboration (May) 1073 A 
:——§. 300 — Trial for murder — Appre- 
i; ciation of evidence (Oct) 2443 A 
-~—~S. 300, Exception 2 — See Constitu- 
tion of India, Art. 136 (Mar) 665 
——S. 302 — See also (1) Constitution of 
India, Art. 136 (Jun) 1258; 
(Jul) 1415 
- (Oct) 2407 B 
(2) Criminal P. C. (1898), S. 374 
. (Nov) 2551 
(3) Evidence Act (1872), S. 3 
(Mar) 482; 
(Dec) 2695 A 
——S. 302 — Sentence — Reasons for 
imposition of lesser penalty not essential 
(Jan) 1 C 
——S. 302 — Murder — Appreciation of 
evidence discrepancy between evidence 
of eye-witnesses and medical evidence 
(Jan) 211 A 
——S. 302— Murder— Sentence of death 
passed -— Sentence held not toc severe 
in the circumstances (Jan) 211 B 
—~—S. 302 — Motive — Discovery of the 
true motive not imperative in every case 
(Feb) 337 C 
——S. 302 — Question of sentence — 
| Relevant considerations (Feb) 476 B 
—Ss. 302/149 — Conviction of each 
member of unlawful assembly under 
Ss. 302/149 —- Legality (Mar) 486 
S. 302 — Premeditated brutal mur- 





der — Death sentence — Correctness of 
(Mar) 697 
——S. 302 — Sentence — Murder to 


avenge insolent humiliation of accused’s 
community — Death penalty needs re- 
duction to life sentence (Apr) 785 
——5. 302 — Murder — Reduction of 
death sentence to life imprisonment 


(Apr) 806 
——S. 302 — Sentence (Apr) 863 G 
——§. 302 — Sentence — Extenuating 
circumstances (Apr) 926 


——S. 302 — Murder — Sentence — Co- 
accused awarded life imprisonment — 
Part played by accused not greater than 
co-accused — Sentence of death reduced 
to life imprisonment (May) 944 B 


——S§. 302 — Capital punishment of death 
sentence cannot be regarded per se as 
unreasonable or not in the public inte- 
rest (May) 947 A 


. cused — Each one causing 


Penal Code (contd.) : 
—S. 302 — Provision does not suffer 
from vice of excessive delegation 
(May) 947 B 
——S. 302 — Provision is not violative of 
Art. 14 of Constitution (May) 947 C 
——S. 302 — Death sentence is not un- 
constitutional (May) 947 D 
. 302 — Sentence — Pre-meditated 
murder motivated by ill-feeling nurtur- 
ed for years — Death sentence held pro- 
per (May) 947 E 
——S. 302 — Sentence — Extenuating 
circumstances — The fact that the accus- 
ed is a successful budding lawyer is no 
reason for lesser punishment 
, (May) 1073 B - 
S. 302 — Evidence and conviction 
(Jun) 1219 
——S. 302 — Charge under S. 302 read 
with S. 149 — Conviction under S. 302 
read with S. 34 — Legality 
= (Sep) 2221 B 


——S. 302 — Two accused charged under 
Ss. 302/34 — Acquittal of the accused 
causing fatal injuries — Second accused 
if can be convicted for murder 
(Oct) 2337 
—-—S. 302 — Death sentence — Reduce- 
tion of — Mitigating circumstances 
(Nov) 2551 B 
=a. 302 — Death sentence — Reduc- ` 
tion of — Long delay in execution of 
death sentence, if a ground 
(Nov) 2551 C 
——S. 302 —- Two murders — Three ac- 
one injury 
each to the two deceased — Difficult to 
say which injury was caused by each 
accused (Dec) 2699 
——S. 303 — Enhancement of sentence 
under — Framing of charge under is not 
necessary (Apr) 786 B 
——S. 304-A — Concurrent finding as to 
rash and negligent driving of accused — 
Interference by Supreme Court 
(Sep) 2127 B 
——S. 304-A — Sentence — Mitigating 
circumstances (Sep) 2127 C 
——S. 307 — Attempt to commit murder 
(Apr) 807 B 
——S. 326 — Sentence — Fact of com- 
promise between accused and injured can 
be considered in determining quantum of 





sentence (Oct) 2418 
——S. 361 — See also Ibid, S. 366 
(Oct) 2313 


— 5. 361 — “Take out of the keeping 
of the lawful guardian” (Apr) 819 


— Ss. 366, 376 — Prosecution under — 
Evidence of prosecutrix — Value of ~ 
Corroboration — Necessity (Feb) 469 
——Ss. 366, 361 — Offence under — Am- 
ple material showing earlier allurements 
— That on the day of occurrence the 
girl voluntarily went to the accused 
would be no defence (Oct) 2313 
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Penal sni (contd.) 
——S, Offence under — Ingredi~« 
ents — Eeoa of (Jan) 201 
——S. 375 — Rape — Evidence — Semen 
stain on langot of a young man — If can 
connect him with the offence 
(Feb) 343 B 
——S, 375 — Rape by a fully developed 
man on a girl of 10 or 12 years whose 
hymen was intact — Absence of injuries 
on male organ of accused would point 
to his innocence (Feb) 343 C 
——S, 376 — See Ibid, S. 366 (Feb) 469 
——S, 384 — Sentence — Propriety of — 
Factors to be considered (Sep) 2200 C 
——Ss, 391 and 395 — Dacoity — Con- 
viction of less than five persons can be 
sustained (Apr) 760 B 
——Ss. 394 and 404 — Conviction under 
— Evidence and proof (Feb) 448 A 
——S. 395 — See Ibid, S, 391 
- (Apr) 760 B 
——S, 404 — See Ibid, S, 394 


(Feb) 448 A 
—S, 409 — Public servant — Criminal 
breach of trust — On evidence accused 
held rightly convicted under S. 409- 
(Jan) 82 
—-S. 409 — Criminal breach of trust — 
Cashier in possession of safe with all its 
keys — Embezzlement of cash — Liabi- 
lity of cashier (Mar) 488 
—-S. 417 — See Constitution of India, 
Art. 136 (Jul) 1413 y 
——S. 420 — Cheating — Dishonest in~ 
tention at time of making promise is 


necessary (Feb) 326 
——S, 427 — See Ibid, S, 167 

(Jul) 1388 
—~-S. 467 — See Constitution of India, 
Art, 136 (Jul) 1413 A 


——S, 511 read with S. 420 — Attempt 
to cheat — Term ‘any act’ under S. 511 
excludes the notion that the final act 
short of actual commission is alone puni< 
shable (Dec) 2655 


Police Act (5 of 1861), S. 42 — Prosecu- 
tion to be commenced within ‘three 
months from completion of the act com= 
mitted (Jul) 1854 B 


Posts and Telegraphs Manual Vol. IV 
See under Civil Services, 


Precedents — See Hindu Law — Custo: 
(Jun) 1134 
-Binding nature of decision of D. 
on Single Judge of H, C., though deck: 
sion of D, B. is wrong (Jun) 1143 
—— Decision interpreting document —~ 
Whether can be used in interpreting 
other documents Sep) 2114 A 


——In interpreting a Tocal statute, the 
view taken by the Court over a 
number of years should mormally be 
adhered fo and not disturbed 

(Febj 291 A 





Precedents (contd.) 
—It is a wise tradition with Courts 
not to decide a constitutional question if 
the case can be disposed of on other 
grounds (May) 1021 B 
—Judgment of the earlier’ Division 
Bench of the High Court is binding in 
subsequent proceedings of the same case 
(Sep) 2131 A 


Presidency Small Cause Courts Act (15 
of 1882), S. 42-A (as incorporated by.. 
Maharashtra Amendment Act, 1963) —j 
‘Word “appear” in S. 42-A means appear- 
ance at the date of the hearing _ 

(Jan) 171 A 


Press and Registration of Books Act (25 
(Jan) 213 
—§, 8-B — Cancellation of declaration 
made under S, 5 without giving an op- 
portunity against proposed action, is 
wrongful and violates the editor’s fun- 
damental! right under Art, 19 (1) (g) 

(Jan) 213 

Prevention of Corruption Act (2 of 1947), 
S. 4 — Mere factum of receipt of money 
raises presumption under the section 
(Jan) 28 

——S, 4—Where marked currency notes 
are recovered from pocket of the shirë 
which the accused was wearing it is for 
him to show how he came into possession 
of the notes 
S. 196-A (Sep) 2204 B 
——i5.. 5 (1) (d) before amendment by 
Act 40 of 1964 — Lecturer of a Govern- 
ment College is not a publice servant 
when he acts as an examiner in a Uni- 
versity Examination (Feb) 330 B 
——S, 5 (1) (d) and (2) — See also (i) 
Evidence — Appreciation of Sac 


(Mar) 
(2) Penal Code (1860), S., 167 
(Jul) 1388 


——§, 5 (1) (d) and (2) — Sentence — 
Special pong for passing sentence less 








than one (Aug) 1457 D 
——S$, 5 B — Bribery case — Evidence 
and p (Apr) 707 


——S, 5-A. — Jurisdiction of Delhi Spe- 
cial Police Establishment to investigata 
offence of bribery and corruption — Not 
exclusive (Apr) 913 B 
——S, 5-A (Before ifs amendment in 
1964) — Offence committed in more than 
one place — Authorization to investigate 
by Magistrate of one place only is suffi- 
cient, (Sep) 2204 A 
—S, 6 — Sanction for prosecution =s 
Validity of — Burden of proof 

(Sep) 2131 B 


Prevention of Food Aduiteration Act (37 
of 1954), S. 7 — Sea Probation of Offen« 
ders Act (1958), S. i {Apr) 780 A, 





` area is bad 


. of India, Art. 22 (5) - 
—s 
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Prevention of Food Adulteration Act 

(contd.) 
.——S. 13 (2) — Manufacturer, distribu- 
tor or dealer thas no right to have sam~ 
ple analysed by the Central Food Labo- 
ratory even when impleaded under Sec- 
‘tion 20-A (Sep) 2246 C 
——S. 16 — See also Probation of Of- 
fenders Act (1958), S. 1 (Apr) 780 A 


——S. 16 — Sale — A sale to Food Ins~ 
pector is a sale for the purpose of S. 16 

(Mar) 484 B 
——S. 20 — Food Inspector need not 
join warrantor as accused in a complaint 
against vendor (Sep) 2246 B 
——S. 20 (1) (Prior to its amendment 
by Act 49 of 1964) — ‘Written consent 





thority — Sufficiency 
——S. 20-A — Magistrates failure to 
implead warrantor as an accused under 
S. 20-A does not bar separate trial against 
him for giving false warranty 

(Sep) 2246 A 
—sS 1) (a) — 


S. 61 ( See Probation of 
Offenders Act (1958), S. 4 (Apr) 780 B 


` Prevention of Food Adulteration Rules 


(1955), Appendix B Para A. _ 07, 05 — 
Shakkar is jaggery (Mar) 484 A 
Probation of Offenders Act (20 of 1958), 
S. 1 — The benefit of this Act is available 
to persons who are found guilty of of- 
fences under the Prevention of Food 
Adulteration Act, 1954 (Apr) 780 A 
—S,. 4 — Powers under — Ought not 
to be used lightly (Apr) 780 B 
—S, 6 — Accused below 21 years of 
age at the time of commission of offence 
— Order under S. 6 should be passed 


(Apr) 906 

—S,. 11 — See Ibid, S. 6 (Apr) 906 
PROHIBITION 

—Bombay Prohibition Act (25 of 1949), 
Ss. 66 (2), 85 (2) — Presumption under — 
Rebuttal. of — Proof as to — Nature of 

(Feb) 246 
——S, 85 (2) — See Ibid, S. 66 (2) 

(Feb) 246 





Public Employment (Requirement as to 
Residence) Act (44 of 1957), S. 2 — Sec- 
tion 2 insofar as it dealt with Telangana 
(Apr) 827 D 


——S. 3 — See Ibid, S. 2 (Apr) 827 D 


PUBLIC SAFETY 
—Cyiminal Law Amendment Act (46 of 


' 1952), S. 7 (3) — Jurisdiction of Special 
i. Judge to 


try offences other than those 
mentioned in Section 6 (Sep) 2204 C 


Maintenance of Internal Security Act 
(26 of 1971), S. 3 — See also Constitution 
(May) 959 

_ 3 — Non-prosecution of person 
concerned for his past activities which 
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Public Safety — Maintenance of Internal 
Security Act (contd.) 

amount to an offence, if operates as a 
bar to his detention under S. 3 | 

(Jan) 207 A 
—S. 3 — Theft of electric Copper wires 
if relevant for making order under S. 3 

(Jan) 207 B 
——S, 3 — Detention — Grounds of 

(Apr) 756 

—-S. 3 — Effect of delay in considera- 
tion by State Government of a detenu’s 
representation (Apr) 757 
——S. 3 — Detenu discharged in a cri» 
minal case — Detention order in con= 
nection with those very incidents cannot 
be characterised as mala fide 


(Apr) 758 A 
—-S. 3 — Detention order passed dur» - 
ing pendency of a prosecution — Not 
vitiated thereby (Apr) 770 B 


—S, 3 — Detention order — Validity 
of (Apr) 770 € 
——S. 3 — Detention of a person who 
was already under arrest — Effect 
` (Apr) 824 A 
—S. 3 — Past proximate conduct of a 
person whether a relevant factor for 
ordering detention (Apr) 844 € 
—Ss. 3, 11 — Detention — Failure of 
Advisory Board to submit its report 
within time — Delay in disposal of re~ 
presentation of detenu — Effect 
(Apr) 847 
—S. 3 — Fact that objectionable acti- 
vities mentioned in detention grounds 
also attract Ch. 8, Cr. P. C., does not by 
itself make detention illegal or mala fide 
(Apr) 897 A 
—S. 3 — Service of detention order on 
a person in jail custody — Legality 
(Apr) 897 €C 
—S. 3 — Detention for panic in locality 
(Apr) 912 
——S. 3 — Detenu absconding — Omis« 
sion to make declaration about detenu 
under Ss. 87, 88, Cr. P. C. — Detention 
if illegal i (May) 1062 A 
——S. 3 — Robbery in Railway stores, 
if justifies detention order - 
(May) 1062 B 
—S§. 3 — Detenu’s liability to be tried 
in Criminal Court if can invalidate his 
detention (May) 1062 C 
—-S. 3 — Non-prosecution of a person 
for his past activities which amount to 
an offence does not bar his detention 
under S. 3 (Nov) 2455 B 
—Ss. 3 and 14 (2) — Detention order 
after revocation or expiry of earlier 
order — ‘Fresh facts’, what would con- 
stitute (Nov) 2469 
——S. 3 (1) and (2) — Detention order — 
Validity of grounds (Apr) 767 
—S. 3 (1) (i) (As amended by S. 6 (6) 
of the Defence of India Act (1971)) — 
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Public Safety —- Maintenance of Internal 
Security Act (contd.) 
Plea that grounds of detention are serv- 
ed in language not known to detenu — 
Maintainability 8 (Jul) 1328 A 
~—§. 3 (1) (a) @ (As amended by S. 6 
(6), of the Defence of India Act (1971) — 
Representation made by detenu to Gov~ 
ernment — Proper consideration — What 
is Jul 1328 B 
——§. 3 (1) (a) (ii) — Distinction between 
“law and order” and “public order” 
(Jan) 197 B 
——S. 3 (1) (a) (ii) — Maintenance of 
public order — Murdrous assault on one 
individual — Whether disturbs public 
order i (Feb) 295 A 
——S. 3 (1) (a) (ii) —:-One of two grounds 
for detention not relevant—That ground 
also not of unessential nature — Deten- 
tion cannot be sustained (Feb) 295 B 
~S. 3 (1) (a) (ii) — Order of detention 
to prevent detenu from acting in manner 
prejudicial to the security of the State 
“or” the maintenance of public order is 
invalid (Feb) 300 A 
——§S. 3 (1) (a) (ii) — Provision whether 
invalid for excessive delegation 
(Apr) 770 A 
———S. 3 (1) (a) Gi) — Mere presence at 
a Naxalite-gun-recovery place is not an 
act prejudicial to maintenance of public 
peace (Apr) 844 A 
~——S. 3 (1) (a) (ii)— ‘Public order’ means 
the even tempo of community life in a 
locality of substantial section of society 
. . (Apr) 844 B 
——S. 3 (1) (a) (iii) — An order of de- 
tention of a person, for breaking open 
goods-wagon loaded with brass rods with 
the object of committing theft, is valid 
(Apr) 758 B 
=S. 3 (1) — Prejudicial activities con- 
templated under, need not necessarily 
be activities prohibited or made punish- 
able under any law (Dec) 2667 c 
——S, 3 (1), Cls. (a) and (b) — Detention 
of a foreigner for purposes other than 
those mentioned in clause (b) — Validity 
; (Dec) 2667 A 
moe, 3 (1), cl. (b) — Cl. (b) is not be 
yond legislative competence of Parlia- 
ment (Dec) 2667 B 
——Ss. 3 (2), 3 (3) — One month’s delay 
by State Government in considering de- 
tenu’s representation if constituted in- 
ordinate delay (Jan) 197 A 


———-§. 3 (3) — Undue delay by Govern- 
ment in considering representation of de- 


tenu — Effect {Apr) 769 
——§. 8 — See also Constitution of 
- India, Art. 22 (5) (Apr) 824 B 


——§, 8 — Effective opportunity to make 
representation — Reasonable inference 

(Jun) 1264 A 
——5. 8 — Disposal of representation 
made by detenu (Jun) 1264 B 
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Public Safety — Maintenance of Internal 
Security Act (contd.) 
—S. 8 — Disclosure of grounds of de- 
tention — Non-disclosure of sources of 
information cannot be complained of 
(Nov) 2455 A 
—5. 9 — See Ibid, S. 11 (Feb) 300 B 
—S. 10 — Delay in consideration of 
representation — Effect (Apr) 844 D 
—Ss. 10, 12 — Representation by de- 
tenu — Undue delay by State Govern- 
ment in disposing it of renders detention 
illegal (Jun) 1179 
——S. 10 — Representation by detenu — 
Delay in consideration — Condonation 
(Jul) 1353 A 
—S. 10 — Placing the representation 


made by detenu before the Advisory | 


Board — Computation of 30 days 


(Jul) 1353 B | 


——4S. 11 — See also Ibid, S. 3 

(Apr) 847 
——Ss. 11 and 9 — Decision of the Ad- 
visory Board need not be communicated 
to the detenu since it is not open to 
challenge on meriis before any judicial 


tribunal (Feb) 300 B 
—S. 12 — See also Ibid, S. 10 
(Jun) 1179 


—S. 12 — Date of arrest need not be 
mentioned in the order of confirmation 
passed by the appropriate Government 
. (Feb) 316 
—S. 14 (2) — See also Ibid, S. 3 
(Nov) 2469 
—S. 14 (2) — Whether earlier deten- 
tion order is revoked or has expired, 
subsequent order unfounded on subse- 
quent fresh facts must be held invalid 
(Apr) 897 D 
—S. 17-A — Section is invalid as vio~ 
lating provision of Art. 22 (7) (a) of Con- 
stitution though not on ground of un- 
guided discretion (Jul) 1425 A 
—-Punjab Security of the State Act (12 of 
yore = 9 — See Constitution of India, 


—West Bengal (Prevention of Violent 
Activities) Act (19 of 1970), 3 — In- 
ordinate and unexplained delay in con- 
sidering the representation made by de~- 
tenu is fatal _ (Apr) 849 
—S. 3 (1) (3) — Detention — Grounds 
not suffering from vagueness or any in- 
firmity — No interference (Feb) 466 
—S. 12 (1) — Confirmation of deten- 
tion by. Government Confirmation 
must be within three months from the 
date of detention (Jul) 1331 





Punjab Civil Service (Judicial Branch) 
Rules 
See under Civil Services 


Punjab Civil Services Rules (Pension - 


Rules) 
See under Civil Services, 





| 


(May) 1091 B 








f 
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Panjab Civil Services (Punishment and 
Appeal) Rules (1952) 
See under Civil Services. 


‘Punjab Municipal Act (3 of 1911) 
| See under Municipalities 


Punjab Partition (Apportionment of As- 
sets and Liabilities) Order (1947), Cls. 3 
and 4 — ever of Arbitrator dated 17-3- 
Scop (Feb) 381 D 
1L 4 — PSee Ibid, C1. 3 (Feb) 381 D 


' Punjab Partition (Contracts) Order (1947), 
Cl. 2 (d) — See also Indian Independence 


- (Rights, Property and Liabilities) Order 


(1947), Cl. 8 (3) (Feb) 381 B 
——Cl. 2 (d) — Provision deals with con- 
tract with continuing obligations and not 
with completed contract (Feb) 381 A 
——Cl, 2 (d) — Provision itself provides 
for the bifurcation of a single and indi- 
visible contract into two separate on 
tracts (Feb) 381 C 
Punjab Public Premises and Land (Evic- 

tion and Rent Recovery) Act (31 of 

1959} 

See under Houses and Rents. 


Peer Security of the State Act (12 of 
1953 


See under Public Safety, 
Punjab University Calendar (1969) 

See under Education. 
Railway Establishment Code 

See under Civil Services. 
Railways Act (9 of 1890), Ss. 26, 41, 29 — 
Wagons supplied to plaintiff’s railway 
siding under contract — Freight charge 
revised and claimed from plaintiff — 
Suit for injunction against Railway is 


not barred (Jul) 1281 
—S. 29 — See Ibid, S. 26 (Jul) 1281 
—~-S. 41.— See Ibid, S. 26 (Jul) 1281 


Railways (Local Authorities Taxation) 
Act (25 of 1941), S. 3 — See Constitution 
of India, Art. 285 (2) (Jun) 1185 
——S. 4—-See Constitution of India, 
Art. 285 (2) (Jun) 1185 


Rajasthan Service Engineers (irrigation 
Branch) Rules (1954) 
. See under Civil Services. 


Representation of the People Act (43 of 


1950), S. 16 — See Ibid, S. 30 

(Nov) 2602 A 
——S, 19 — See Ibid, S. 30 

(Nov) 2602 A 


~——§. 30 — Election petition — Court 
cannot go behind electoral roll to see if 
elector is ordinarily resident of the ‘con- 
stituency in which his name is enrolled 

y (Nov) 2602 A 
Representation of the People Act (43 of 


1951), S. 2 (1) (e) — See a aaa 
of the People Act (1950), S 


Aan 2602 A 
—5S. e E of the 
People yer doso, 3 . 30 (Nov) 2602 A 
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Rerepresentation of the People Act, 1951 
contd. 
~——S. 6 — Election from graduates’ con- 
stituency — Candidate need mot be a 
graduate (Jan) 38 C 
—S. 6 — Election to Legislative Coun- 
cil — Political parties can sponsor candi- 
dates to the seats in the Councils 
(Jan) 38 E 
—S. 33 — Rejection of nomination 
paper for omission to mention name of 
Constituency is proper (Jan) 178 
——S. 81 — Election petition — High 
Court cannot go into the question whe- 
ther names of certain persons were ille- 
gally entered in the electoral roll 
(Apr) 717 A 
——S., 82 — Parties to election petition 
— The issue that necessary parties are 
not impleaded has to be tried as prelimi~ 
nary issue (Nov) 2513 B 
—5S. 82 (b) — Joining of parties to 
election petition — Section is mandatory 
(Nov) 2513 A 
——S. 82 (b) — The section does not vio- 
late rere 14 of the Constitution 
513 C 


(No 1 
——S. 83 — See Ibid, S. 100 Ae Ki Ta 


——S. 83 (1) — See also Ibid, S. 92 

(Jan) 215 B 
——S. 83 (1) — Election petition — Con- 
tents of (Sep) 2158 A 
——S. 86 — See Ibid, S. 82 (Nov) 2513 B 
——S. 92 — A recount of ballot papers 
will not be granted as a matter of right 


(Jan) 215 B 
——S. 97 — Election petition for setting 
aside election — Returned candidate’s 


failure to file recrimination petition under 
S. 97 — Effect (Sep) 2077 A 
—S. 100 (1) — See oe eosetiaton of 
the People Act (1950), S 

” Nov) 2602 A 


——S. 100 (1) (a) — Question of the elec- 
tion being materially affected does not 
arise when election is challenged on 
ground of disqualification of returned 
eandidate (Jul) 1419 B 
—S. 100 (1) (@) © — Election challeng- 
ed on ground of improper acceptance of 
nomination paper — Petition need not 
allege that result of election has been 
materially affected (Jul) 1419 A 


——S§. 100 (1) (d) (iii) — Improper rejec- 
tion or reception of vote — Construction 

(Sep) 2077 B 
——S. 116-A — Supreme Court will not 
ordinarily interfere with findings of fact 


(Jan) 215 A 
—S, 116-A — Finding of fact — Inter- 
ference (Mar) 584 A 


——S. 116-A — Condonation of delay in 
filing election petition being discretionary 
the Supreme Court is normally reluctant 
to interfere (Mar) 584 B 
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Representation of the People Act, 1951 
(contd.) 
——S, 116-A — The Supreme Court does 
not re-appreciate the evidence specially 
on the question of corrupt practice 
(Apr) 717 B 
— SS 117 — Non-deposit of security 
along with the election petition as re- 
quired by Section 117 — High Court has 
no option but to reject the petition _ 
(Nov) 2464 
~—S, 123 — See also Ibid, S. 116-A 
(Apr) 717 B 
——S§, 123 — Charges of corrupt practices 
are quasi-criminal and should be proved 
satisfactorily (Sep) 2158 B 


~—-§, 123 (2) — oe influence — What 
does not amoun (Jan) eae B 
——S. 123 (4) — t Publication of false and 

defamatory matter — Expression of opin- 
ion by candidate in relation to another 
candidate n basis of opinior expressed 
by High C (Jan) 38 A 
Sale of. Goods Act (3 of 1930), Ss. 4 and 
64 — Auction sale is ‘sale’ for purposes 
of Act (Feb) 376 B 
——Ss, 23 and 39 — Determination of 
question where the property in goods 


passes — Principles (Feb) 430 
-—S. 39 — See Ibid, S. 23 (Feb) 430 
-—S, 64 — See Ibid, S. 4 (Feb) 376 B 


SALES TAX 


—Bengal Finance (Sales Tax) Act (6 of 
1941), S. 2 (c), Expln. 2 — Definition of 
dealer as including auctioneer was intra 
vires of Provincial legislature under 
Sch. 7, List Il, Entry 48, Government of 
India Act (Feb) 376 C 
—Bombay Sales Tax Act (51 of 1959), 
Sch C, Entry 28 and Sch. E, Entry 21-A 
(as amended by Gujarat Act 25 of 1962) 
— Soaps — Toilet articles — Palmolive 
shampoo is not a toilet article within 
Entry 21-A of Sch. E but is a soap within 
Entry 28 of Sch. C and is liable to tax ac- 
cordingly (May) 960 A 
——Sch. E, Entry 21-A — See Ibid, Sche- 
dule C, Entry 28 (May) 960 A 
—Sch E, Entries 21-A and 22 — Toilet 
articles — Tooth paste and tooth brush 
are toilet articles within Entry 21-A and 
are not covered by residuary Entry 22 


(May) 960 B 
——Sch. E, Entry 22 — See Ibid, Sch 7, 
Entry 21-A (May) 960 B 


—Central Sales Tax Act (74 of 1956), Ss. 2 
(g), 3 (a) and 6 — Inter-State sale — Es- 
sentials (Nov) 2526 
——S. 3 (a) — See Ibid, S. 2 (g) 

(Nov) 2526 
——S. 5 (2) — Sale in course of import 
— What amounts to (Nov) 2491 
——S. 6 — See Ibid, a 2 (g) (Nov) Zaan 
——S. 8 (3) 0) — sheets and 
plates used by Serene oil dealers n 
materials intended for being used for 
packing of goods for sale (Apr) 705 


_——Ss. 19 (1) and 18 (4) 
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Sales Tax >= Central Sales Tax Act 
(contd.) 

—S. 9 (2) (as amended in 1969) e=» 
Powers of authorities in State of Madras 
assessing under Central Act — Appellate 
Assistant Commissioner can enhance the 
tax under the provisions of Madras Act 
(1 of 1959) eo a 
——S. 9 (3) — See Sales Tax — 
General Sales Tax Act Goan S, 19 oy” 


t) 2266 B 
——S. 10 (b) — See Ibid, S. 10-A 


(Apr) 843 
~——Ss, 10-A, 10 (b) — — Applicability 

(Apr) 843 
——§. 10-A — Imposition of penalty by 
authority granting certificate of registras 
tion — Validity (Oct) 2366 


—Central aoe Tax (Amendment) Act 
(28 of 1969), S. 10 — See Sales Tax .~ 
Mysore Sales Tax Rules (1957), R. 38 
(Jul) 1325 
Madhya Pradesh General Sales Tax 
Act, 1958 (2 of 1959), S. 2 (m) — “Sale” 
What is (Oct) oH B 
—S. 4 — Sale — Liability to 
When arises font) B30 T 
——S. 18 (4) — See Ibid, S. 19 (1) ; 
(Oct) 2266 A 
— Turnover 
escaping assessment —- Re-assessment — 
Sales escaping assessment can be assessed 
by best judgment assessment . 
(Oct) 2266 A, 
——S. 19 (1) — Re-assessment — ‘Best 
judgment assessment? —- Assessing au~ 
thority is not bound to adduce proof in 
support of its estimate — Penalty — Levy 
of (Oct) 2266 B 
~—M. P. General Sales Tax Rules (1959), 
R. 33 — See Sales ae oer M. P. General 
Sales Tax Act (1958), S. 19 (1) 
(Oct) 2266 A 


—Mysore Sales Tax Act (25 of 1957), S. 5 
(4) — Rules framed under — R. 39-A (2) 
(3) — Sub-rules (2) and (8) are ultra vires 
the Act (Aug) 1449 


—Mysore Sales Tax Rules (1957), R. 38 — 
Central Sales Tax (Amendment) Act 
(1969), S. 10 — Inter-State sale — Am~= 
endment of law on the subject with re- 
trospective effect — Rectification of prior 
assessments —- Law applicable 

(Jul) 1325 


-Tamil Nadu General Sales Tax Act (1 of 
1959), Ss. 2 (d), 2 (e), 2 (g) (as amended 
im 1964) — 1964 amendment has no re« 
trospective operation (May) 1045 A 


-——S. 2 (d) (as amended in 1964) — As 
sessee Oil Company — Sale by assessee 
of scrap, sale of advertisement materials 
and canteen sales being connected with 
the business of the assessee, is liable to 
Sales Tax — Motive to make gain or pro- 
fit is immaterial (May) 1045 B 
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Sales Tax — T. N. General Sales Tax 
Act (contd.) 

=S, 2 m) — Supply of cement nof 
amounting to sale — Supply of gunny 
lbags containing cement would not also 
‘amount to ‘sale’ (Mar) 668 A 
——S,. 31 (3) — See Sales Tax — Central 
Sales Tax Act (1956), S. 9 (2) 

; (Sep) 2230 
j——S. 34 (1) — Revision under — Scope 
— Appeal against an order dismissed on 
ground of limitation — Revision if lies 
against such order (Oct) 2307 
——S. 61 (1), Proviso — Re-opening of 
‘assessment — Jurisdiction (Jul) 1387 
—Tamil Nadu General Sales Tax Rules 
(1959), R. 6 (£) (as it stood in 1963) — De- 
duction from gross turnover — “Charges 
for packing” —' Meaning of (Mar) 668 B 


—U. P. Bikri-Kar (Dwitiya Sanshodhan) 
| Adhiniyam, 1963 (3 of 1964), Pre — Com- 
mencement — Date of (Sep) 2226 B 


—U. P. Sales Tax Act (15 of 1948), Ss. 3, 
3-A — Sales of Khandsari effected by a 
Commission Agent in the State — S. 3 
| not attracted (Apr) 841 
=S. 3 — Purchase tax on oilseed — 
1 “Groundnut” is Oilseed for taxation pur- 
poses (Oct) 2440 
mm, 3-A — See also Ibid, S, 3 

l (Apr) 841 
——S. 3-A — Notification No. ST-905/X, 
D/- 31-3-1956 — Entries 10, 37 — Ex- 
pressions “dyes and colours” and “scents 
and perfumes” used in Entries 10 and 37 
| respectively whether include “food col- 
| ours” and “syrup essences” (Jan) 78 
——S, 3-A — Venaspati selected for 
Single point levy — Levy imposed on suc- 
cessive dealers — Importer is a successive 
dealer (Oct) 2373 A 
| ——-§, 3-AB — See also Constitution of 
India, Art. 245 (Feb) 405 A 
' —S. 3-AB (as inserted by Act 20 of 
1971) — Constitutional validity of — Sec- 
tion is not violative of Article 14 of the 
| Constitution — The legislature has wide 
powers of classification in the case of tax- 
ing statutes (Feb) 405 B 
——S, 3-AB (as inserted by Act 20 of 
1971) — Scope — S. 3-AB is a charging 








| section (Feb) 405 C 
| —_—m—§, 3-D, Explanation II (as amended 
by Act 2 of 1970) — Separation of split 


- er processed pulses from unsplit or un- 
' processed pulses — Competency of legis- 
_ lature (May) 1034 B 


| ——§. 3-D, Explanation II, S. 7 — It can- 
| not be-said that by inserting the expla- 
nation and Section 7 by Amending Act the 


legislature has usurped any judicial 
power (May) 1034 C 
——S, 3-D, Explanation I — Classifica- 


tion between processed or split pulses 
and ‘unprocessed or unsplit pulses does 
not violate Article 14 (May) 1034 D 


Sales Tax — U. P. Sales Tax Act (contd.) 
——S. 3-D, Explanation II — Retrospec= 
tive levy made under the Act does not 
violate Article 19 (1) (£) and (g) | ` 
(May) 1034 E 
——S. 3-D, Explanation IT — Scope. — 
Though Explanation IJ is not very happily 
worded but the intention of the legisla~ 
ture is clear and unambiguous. It brings 
to tax with retrospective effect the split 
or processed foodgrains as well 
(May) 1034 F 
——S. 3-D — Power conferred on the 
Government under — Whether amounts 
to excessive delegation (May) 1034G 
-——S, 7 — See Ibid, S. 3-D, Expln. If 
(May) 1034 C, E 
——S,. 8 (1-A) — Recovery of interest 
under — Making an assessment order and 
issuing a notice of demand not necessary 
: (Sep) 2226 A 
——S. 8 (1-A) — Recovery of interest on 
arrears of sales tax — Order for recovery 
of sales tax — Stay of, does not prevent 
running of interest (Sep) 2226 C 
——S. 9, Proviso — Expression “tax ad- 
mitted” — Meaning of (Oct) 2373 
— 5S. 21 — Words ‘reason to believe’ — 
Import of — Difference in turnover of 
preceding and succeeding years — Initia~ 
tion of proceedings under S, 21 — Whe- 
ther proper (Feb) 370 A 
-——S. 21 — Sufficiency of grounds which 
induced the assessing authority to act 
under Section 21 is not justiciable 
(Feb) 370 B 
——S. 21 — Assessment or reassessment 
— Procedure (Feb) 370 € 
—S. 21 — Proceedings under Sec. 21 
can be initiated in respect of ex parte as- 
sessment made under Rule 41 (5), U. P. 
Sales Tax Rules (Feb) 370 D 
—S. 21 — Notice of reassessment — 
Notice to produce account books for the 
relevant year could not be construed as 
notices under Section 21 (Feb) 370 E 
—S, 29-A (As inserted by Amending 
Act 20 of 1971) — The section is ultra 
vires powers of State Legislature : 
-~ (Jul) 4333 


Sea Customs Act (8 of 1878), S. 40 — Re- 
fund of excess duty — Scope of S. 40 
(Jul) 1300 
Specific Relief Act (1 of 1877), S. 23 — 
See T. P. Act (1882), S. 108 
(Sep) 2065 A 
Specific Relief Act (47 of 1963), S. 10, 
Expln. — See Ibid, S. 20 (Nov) 2457 
—S. 20 — Suit for specific performance 
cannot be dismissed for delay when no 
prejudice is caused to other party due to 
delay (Mar) 559 C 
—Ss. 20, 23 and 10, Explanation — Pre- 
sumption under Section 10 — Provision 
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Specific Relief Act, 1963 (contd.} 
for damages or penalty for breach is not 
sufficient to rebut the presumption 


(Nov) 2457 
—-S. 23 — See Ibid, S. 20 
(Nov) 2457 
Stamp Act 
See under Stamp Duty. 


STAMP DUTY 


-—Stamp Act (2 of 1899), Sch. 1-B, Arti- 
ele 17-A — See Constitution of India, 
Article 246 (Jan) 231 A 
— Sch. 1-B, Art. 30 — See Constitution 
of India, Art. 246 (Jan) 231 A 


States Reorganisation Act (37 of 1956), 
8. aan — See Constitution of India, 
Art. 2 (Sep) 2102 
alia fis (7), Proviso — See also Civil 
Services — Central Civil Service Regu- 
lations, Art. 465-AA (Sep) 2121 


—~—5. 115 (7), Proviso — Question of 
change of conditions of service — It has 
to be found out whether it amounts to 
change in conditions and, if so, whether 
there was prior approval of Central Gov- 
ernment (Jan) 69 
——S. 115 (7) — Administrative Instruc- 
tion changing conditions of service are 


invalid (Nov) 2468 
—-S. 117 —-See Constitution of India, 
Art. 226 (Sep) 2102 


—S. 119 — See Civil Services — Hyde- 

fangs aie Service Regulations (1337. H), 

Art. 3 (Apr) 827 C 

Eei Act (39 of 1925), g 141 — 
“Manifests an intention to act as execu- 
tor” — What is (Nov) 2583 
Supreme Court (Enlargement of Crimi- 
nal Appellate Jurisdiction) Act (28 of 
1970), S. 2 (a) See Constitution of 
India, Art. 136 ( 

' Supreme Court Rules (1966), O. 15, R. 5 — 
New point — Point not raised in petition 
of appeal or by any special application — 
Cannot be permitted to be raised for the 
first time in arguments (Mar) 668 C 
—0O. 15, R. 5 — New point — Point not 
raised before High Court nor in the memo 
of appeal — Cannot be allowed to be 
raised for the first time in arguments 


(Mar) 668 D 
—O. 35, R, 4 — See Constitution of 
India, Art. 32 (Dec) 2684 
——O. 35, R. 5 — See Constitution of 
India, Art. 32 (Dec) 2684 
—O, 47, R. 1 — See Constitution of 
India, Art. 32 (Dec) 2684 
—-O, 47, R. 6 — See Constitution of 
India, Art. 32 (Dec) 2684 


Tamil Nadu Aliyasanthana Act (9 of 1949), 
—Ss. 3 (b) (f) and (b); 36 (2) (h) — 
Aliyasaniana ae — A the time of parti~ 

tion” — Connot (Dec) 2658 
e 36 (2) b) seer Ibid, S. 3 ©), | a 
and (h) (Dec) 2 
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Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) 
See under Houses and Rents. 


Tamil Nadu Estates (Abolition and Con- 


version into Ryotwari) Act (26 of 1948] 
See. under Tenancy Laws. 


Tamil Nadu General Sales Tax Act (1 of 
1959) 


See under Sales Tax. 
Tamil Nadu General Sales Tax Rules 
(1959) 
See under Sales Tax. 
Tamil Nadu High Court (Appellate Side) 
‘Rules (1965) 
See under High Court Rules and 
Orders. 
Tamil Nadu Panchayats Act (35 of 1958) 
- See under Panckayats. 


Tamil Nadu Revenue Recovery Act (2 of 


1864), S..42 — See T. P. Act (1882), S. 52 
(Mar) 569 C 
Tariff Act (32 of 1934), S. 4-A — See Cus« 


toms Act (1962), S. 16, Proviso 
(Feb) 350 


Telegraph Act (13 of 1885), S. 25 
Damaging or tampering with telegraphs 
—- Where a police officer intercepts a tele- 
phone massage Section 25 is not neces- 
sarily contravened (Jan) 157 A 


TENANCY LAWS 


—Bihar Land Reforms Act (30 of 1950), 
S. 5 — Intermediary who is in construc- 
tive possession of homestead is entitled ta 
retain it as tenant (Jun) 1130 B 


——S, 10 — Lease in favour of lessee, 
subsisting on the date of vesting of estate 
in the Government — Effect of Act upon 
the right and title of lessee (Feb) 408 A 


———S. 10 — Lessee of a subsisting lease 
becoming lessee under the State — Con- 
troller of Mining Leases if can modify 
the original lease (Feb) 408 E 


~—Bombay Bhil Naik Inam Abolition Aci 
(21 of 1955), Ss. 4 and 7 — Abolition of 
inams under Section 4 — Inamdars are 
entitled to compensation under S. 7 


(Oct) 2415 
——S. 7 — See Ibid, S. 4. (Oct) 2415 


—Bombay Pargana and Kulkarni Watan 
(Abolition) Act (60 of 1950), Ss. 3, 4 — A 
term relating to payment of Government 
dues in a compromise decree in respect of 
watan lands passed prior’ to Act cannot 
be extended to payment of full assess- 
ment of revenue after the Act 

(Jan) 19C 


——S. 4 — See Bombay Pargana and Kul- | 


karni Watan (Abolition) Act (1950), S. 3 
(Jan) 19t 

—E. Utilization of Lands Act (38 of 
1985) Ss. 2 (h) and 7 — Provisions of Pun- 


jab Tenancy Act (1887) are not applicable 
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Tenancy Laws — E. P. Utilization of 
Lands Act (contd.) 
to “tenant” under Act of 1949 
(Apr) 710 D 
——S. 6 (4) — Provision is in genera 
terms and not confined only to a lease 
determined under sub-section (1) 


(Apr) 710 C 
——S. 7 — See Ibid, S. 2 (hb) 
i (Apr) 710 D 
=——5, 7 read with S. 11 — Scope of 
(Apr) 710 A 


-—S. 7 — Provision is not violative of 
Article 14 of Constitution {Apr) 710 B 
-—S. 7 — Notice is not necessary to 
tenant before making an order under the 
provision (Apr) 710 E 
—Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), S. 44 — See Ibid, 
S. 46 (Mar) 599 
——S§. 46 — Recovery of possession by 
tenant on ground of contravention of 
| term of compromise by landholder 
2S (Mar) 599 
—Kerala Land Reforms (Amendment) Act 
(35 of 1969) — See Constitution (Twenty- 
ninth Amendment) Act (1971) 

(Aug) 1461 F 
—Kerala Land Reforms (Amendment) 
Act (25 of 1971) — See Constitution 
(Iwentyninth Amendment) Act (1971) 

(Aug) 1461 F 
—Tamil Nadu Estates (Abolition and 
| Conversion into Ryotwari) Act (26 of 
| 1948), S. 45 (As adopted by Andhra Pra- 
i desh) — Distribution of compensation to 
junior members of Zamindari family — 
: Such compensation amount is absolute 
property of such members (Oct) 2438 


—Tamil Nadu Imam Estates (Abolition 
, and Conversion into Ryotwari) Act (26 of 
| 1963), S. 2 (4) and (11) — Komarapalayam 
Agraharam — Not an inam within S. 2 
! (4) or part of an inam village within Sec- 
! dion 2 (11) (Oct) 2441 
—U. P. Consolidation of Holdings Act 
' (5 of 1954), S. 5 (2) — Suit for cancella- 
tion of a sale-deed, pending on the date 
of notification under Section 4 of the Act 
— Whether abates under Section 5 (2) 
(Nov) 2451 
— U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 6 (xvii) — 
U. P. Imposition of Ceiling on Land Hold- 
ings Rules (1961), R. 4 (4) — Validity of 
— Cannot be challenged under Arts. 14, 
19 and 31 (Sep) 2070 


—U. P. Imposition of Ceiling on Land 
Holdings Rules (1961), R. 4 (4) — See 
Tenancy Laws — U. P. Imposition of 
Ceiling on Land Holdings Act (1961), Sec- 
tion 6 (xvii) (Sep) 2070 


—U. P. Urban Area Zamindari Abolition 
and Land Reforms Act (9 of 1957), S. 2 (1) 
(d) — See Constitution of India, Art. 31-A 
(Jul) 1293 
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Tenancy Laws (contd.) 
—U. P, Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 2 (12), (13) 
and 18 (1) — After commencement of 
Act lessee of an intermediary’s grove 
land gets no right in grove land — In- 
termediary becomes its bhumidar 

(Jun) 1269 A 
——S. 18 (1) — See Ibid, S. 2 (12), (13) 

(Jun) 1269 A 
——S. 18 (1) (a) — Bhumidhari rights in 
lands ean be claimed by a co-sharer even 
if he is not in actual cultivatory posses- 


sion ; (Apr) 893 
——S. 20 (b) (i) — Adhivasi rights — 

can claim (Jul) 1329 
—— Ss, 176, 209 and 210 — A suit for 
partition against recorded Bhumidar is 
governed by Section 176 and not by Sec- 


tions 209 and 210 Apr) 778 A 
—S. 209 — See 
(1) Ibid, S. 176 (Apr) 778 A 


(2) Ibid, S. 331 (Oct) 2391 B 
-——S. 210 — See Ibid, S. 176 à 

(Apr) 778A 
——S. 331 — Person retaining possession 
of land of bhumidhar contrary to law — 
Suit for ejectment — Jurisdiction of ordi- 
nary Civil Court is barred (Oct) 2391 B 





Torts — Actio personalis moritur cum 
persona — Applicability to case of brea- 
ches of fiduciary duties (May) 1104C 


——Trespass — See Travancore Land 
Conservancy Act (1091), S. 5 
(Nov) 2498 B 
Transfer of Property Act (4 of 1882), S. 6 
(a) — See Evidence Act (1872), S. 115 
(Mar) 554 
——S. 7 — Person’s conduct in collecting 
rents and managing an estate of the land- 
lord does not inferentially vest any power 
on him to transfer the land as the land- 
lord’s agent (Apr) 782 
~——S. 43 — See also Evidence Act (1872), 
S. 115 . (Apr) 814A 
——S. 43 — Representation — Maps not 
annexed to sale deeds ought not to be 
deemed a part of deeds by incorporation 
or otherwise (Apr) 814 B 
——S. 52 — See also Limitation Act, 
(1908), S. 3 (Nov) 2537 
—S. 52 — ‘Lis pendens’ — Doctrine of 
— Object and scope of Section 52 — Ap- 
plicability to voluntary sale and revenue 
sale for recovery of loans due under Land 
Improvement Loans Act (Mar) 569 C 
——S. 55 (6) (b) — Claim for statutory 
charge on immovable property under __ 
(Jul) 1363 A 
——S. 83 — Deposit must be of the whole 
amount remaining due on the mortgage 
— Mesne profits cannot be claimed if the 
deposit is not proper (Jan) 45 


——S. 91 (a) — Mortgage by occupancy 
tenant — Right of persons recognised by 


Sane 
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Transfer of Property Act (contd. 
landlord as tenants to redeem i 
(Feb) 291 B 

-—5. 106 — Manufacturing purpose — 
What constitutes — Dominant purpose of 
lease to be ascertained (Feb) 425 
—S, 108 — Rights and liabilities of les- 
sor and lessee — Conditional transfer 

(Sep) 2065 A 


~——S. 108 (q) — Lessee whether can re+ 
tain possession after expiry of tenancy 
until amount for superstructure as pro~ 
vided in lease is paid to him (Apr) 721 
-—S. 116 — See also Government Grants 
Act (1895), S. 2 (Nov) 2520 B 
——S,. 116 — Tenant by sufferance and 
tenant holding over (Mar) 508 B 
~—S§. 135 — Assignment of rights under 
policy of insurance against fire — Claim 
for loss and damage (Feb) 281 B 
135-A — Assignment of rights 
under policy of marine insurance — The 
insurer, on subrogation is not entitled to 
sue in his own name (Feb) 281 A 
Travancore Land Conservancy Act (4 of 
1091), S. 5 — Trespass on government 
land — Right to receive compensation for 
improvements made by trespasser 
(Nov) 2498B 
——S§. 9 — The expression “other product 
raised on the land” occurring in the sec~ 
tion does not include trees (Nov) 2498 A 


Trusts Act (2 of 1882), S. 1 — See Wealth 
Tax Act (1957), S. 5 (1) G) (Mar) 623B 
U. P. Agricultural Income-tax Act (3 of 
1949), S. 32 — See Civil P. C. (1908), S. 9 

(May) 1059 


U. P. Avas Evam Vikas Parishad Adhi- 
niyam (1 of 1966), Ss. 25, 31 — Scheme 
framed under Section 25 — Absence of 
previous permission under Section 6 of 
U. P. (Regulation of Building Operations) 
Act — Effect ey 2548 A 
——S. 31 — See also Ibid, 

Sov) 2548 A 


——S§. 31 — Provision regarding scheme 
being sanctioned within six months, if 
directory (Nov) 2548 B 
——S. 49 — Schemes under the Act — 
Possession of land under S. 17 (1) of Land 
Acquisition Act — Exercise of power by 
State Government under Section 49 of the 
U. P. Act — Necessity (Nov) 2548 C 


U. P. Bikri Kar (Dwitiya Sanshodhan) 
Adhiniyam (3 of 1964) 
See under Sales Tax. 

U. AS, oe of Holdings Act (5 of 
1954 
See under Tenancy Laws. 


U. P. Co-operative Societies Act (11 of 
1966) 


See under Co-operative Socisties. 


U. P. Co-operative Societies Rules (1968) 
See under Co-operative Societies, 
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U. P. General ane Act (1 ot ee S. 5 
(1) (b) — See Sales Tax — U, P. Bikrix« 
Kar (Cwitiya Sanshodhan) Adhiniy am 
(3 of 1934), Pre (Sep) 2290 B 
U. P. Imposition of Ceiling on Land Hold- 
ings Act (1 of 1961) 
See under Tenancy Laws., 


U. P. Imposition of Ceiling on Land Hold- 
ings Rules (1961) 
See under Tenancy Laws, 


U. P. Industrial Disputes Act (28 of 1947), 
S. 6-B — Settlement otherwise than in a 
conciliation proceeding — When binding 
on the parties (Dec) 2650 C 


——S. ¢-G — State Government cannot 
withdraw dispute already referred for 
adjudication (Oct) 2281 
U. P. Municipalities Act (2 of 1916) 

See under Municipalities. 


U. P. Rice (Levy) Order (1965), Clause 3 
(3) — Words “his stock of rice”, inter- 
pretation of (Apr) 762 
U. P. Sales Tax Act (15 of 1948) 

See under Sales Tax. 


U. P. Urban Area Zamindari Abolition 
and Land Reforms Act (9 of 1957) 
See under Tenancy Laws. 


U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951) 
See under Tenancy Laws. 


Wealth Tax Act (27 of 1957), Ss. 2 (e) and 
4 — ‘Assets Compensation payable | 
to assessee rns Bihar Land Reforms 
Act even though its exigibility is deferred 
is an ‘asset’ (Oct) 2258 C 
— Ss. 2 (e), 3 and 7 — Trust Fund for 
support, maintenance ete. of the settlor 
assessee — Interest of the assessee under 
the Trust valuation — Principles 

(Oct) 2335 
——S. 2 (m) — See also Tenancy Laws — 
Tamil Nadu Estates (Abolition and Con= 
version into Ryotwari) Act (1948), S. 45 

(Oct) 2438 
——S. 2 (m) — Held on the facts that the 
provision made by the assessee for its tax 
liability constituted a “debt owed by the 
assessee” within the meaning of Cl. (m) 
of Section 2 and was deductible in com- 
puting the net wealth (May) 996 


——S§. 2 (m) (ii) — “Debt” — Considera- 
tion remaining unpaid in respect of 
assets purchased by assessee from another 
company, is a “debt” due from assessee 
(Oct) 2376 
——S. 3 — See also Ibid, S. 2 (e) 
(Oct) 2335 


——S. 3 — Trustees constitute an asses- 
sable unit under the provisions of the Act 

(Mar) 623 A 
——S. 4 — See Ibid, S. 2 (e) (Oct) 2258 € 


——S. 5 (1) (i) — See also Ibid, S. 3 
(Mar) 623 A 





— 
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Wealth ba Act (contd.) 
——S, 5 (1) (i) — Trust created pri- 
marily for the benefit of members of the 
isettlor’s family is a private trust and nof 
a Trust for any public purpose 
(Mar) 623 B 
sS, 5 (1) (vill) and (xv) — Exemption 
from tax — Jewellery intended for per- 
sonal use of assessee being especially 
reovered only by clause (viii) — It is exe 
empted (Oct) 2258 A 
w——S, 7 — See Ibid, S, 2 (e) 

(Oct) 2335 


jm, 7 (1) —- Valuation of shares in a 
limited company — Methods (May) 1023 
——S, 7 (1) — Valuation of assets — Ex- 
penses in effecting the sale of the asset in 


SUPREME COURT 


AIR 1950 SC 27 = 51 Cri LJ 1383 = Tba 
SCR 88, A. K, Gopalan v. State of 
Tores — Over. AIR 1973 SC 1425A 
ATR 1958 SC 947 = 1959 SCR 1177, Hans 
Kumar v. Union of India — Held no 
longer good law in view of AIR 1968 
SC 384 as interpreted, AIR 1973 
Delhi 24 A (Jan), 


AR at SC 1643 = (1967) 2 SCR 762, 





lak Nath v. State of Punjab, 
— Over. AIR 1973 SC 1461 A, C 
(Aug). 

ALLAHABAD 


AIR 1935 All 667 = 1935 All LT 498, Isha 
war Dayal v. Amba Prasad — Over. 
ATR 1973 SC 2384 B (Oct). 

AMR 1959 All 639, J. & K, Cotton Mig. 
Lid., Kanpur Va Ja N. Tewari — Over. 
AIR 1973 SC 2650 A (Dec) 

AIR 1960 All 462 = ILR (1960) t AT 429 

(FB), Khacheru Singh v. 
Khurja — Over, AIR 1973 SC 724 A 
(Apr), 

(1962) I Lab LJ 14 (AT), Banaras Elec- 
tric Light & Power Co. Ltd. v. Govi, 
na Be P.—Over. AIR 1973 SC 2650 A 


968) 8 Spectal Appeals Nos. 329 & 323 of 

1963, D/- 8-10-1963 (All) =- Revers, 
AIR: 1973 SC 552 (Mar), 

a8) 5 S, A. No. 397 of 1956, D 27-7-1965 
(Ally) = ers, AIR 1973 SC 893 


(Apr). 

(1966) Decision of All, (H.C), Er [5—4— 
1966 (All) — Revers. AIR 1973 SO 
683 A (Mar J 

AIR 1966 All 173 = 1965 All LJ 313, Ram= 
kant Singh v, Dy, Director of Con= 
orii =a Over. AIR '1973-SC 893 
p DEI. 


LIST OF CASES OVERRULED, REVERSED AND 
ETC. IN A. I. R. 1973 


Diss, = Dissented from in; Not F. =Not followed iny Over, = Overruled in; 
` Revers, © Reversed in 


Wealth Tax Act (contd.) 
the open market cannot be’ deducted 
(Oct) 2258 B 
mS, 21 — See Ibid, S3 (Mar) 623A 
Weet ga Premises Tenancy Act (12 of 
See under Houses and Rents, 
West Bengal (Prevention of Violent Acti- 
vities) Act (19 of 1970) 
See under Public Safety, 
Woollen Yarn (Production and Distribu- 
tion) Control Order (1960), Cl, 6 — See 


Partnership Act (1932), S. 14 (Apr) 776 
Words and Phrases — “Regulation” — See 


Bombay Police Act (1951), S, 33 (1) (a) - 
(Jan) 87 A 





DISSENTED FROM 


Allahabad (contd) 
AIR, 1967 All 170, Johbri Lal-v. Commr. 
of L-T, — Revers, AIR 1973 SC 2352 


(Oct), 
ts) 68 ITR -653 (All), Commr. of I-T, 
v. Rameshwar Prasad — Revers. 
AIR 1973 SC 182 A (Jan), 
T1969) Govt. Appeal No. 1373 of 1966, D 
30-4-1969 (. vers. AIR 197 
SC 473 (Feb). : 
C1969) Cri App. No. 199 of 1960 (Ref, No. 
21 of 1969), D/~ 8-5-1969 ere ~~ 
ree AIR 1973 SC 863 C, D, E, F 


pr). 
rise) T T J 715 (All), Dohrađun - Tea Co. 
Ltd. v Commr. of I-T, 
Revers. AIR 1973 SC 1344 Gary, 
(1969) 23 STC 282 = 1968 All LJ 909, 


AIR: 1973 SC 2373 B (Oct). 
2970) Cri, App. No, 318 of 1970, D/- 
Boia Sar w. Revers. AIR 1973 

eb 
Bom, 25 STC 420 (Al), ae Indus- 
es Pvt. Ltd, Vv. Sales 
Tax, U. P, — AIR ors sc 


370 A (Feb), ; 
12971) Decision of Allahabad H, C ee 
29-11-1971 (All), Revers. AIR 1973 
SC 1249 (Jun), 
{1972} UETC TIL hy pela oe 
Ltd., r pur’ V. of L-T. — 
Revers, AIR 1973 380: 1362 A (Jul). 
‘ANDHRA PRADESH 


{19657} 16 STC 54 = (1965) 1 Andh WR 
173, State v. Ravuri Narasimloo 
Pb ATR: 1973 SC 2266 A (Oct), 
68) C. C. C. Appeal No. 43 of 1943, D/- 
42-12-1968 (Andh Pra} — Revers. 
‘ATR 1973 SC 751 B Apr). 
(2968) 2 An wR 413, Dr. M. N. Dasanna 
Y. Govt. o P, = Revers. AIR 1973 
Sc 2275 A 


)—R 


Revers. 
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ANDHRA PRADESH (contd.) 

(1970) Cri. Revn. No. 727 of 1969 ond Cri. 
As. Nos. 201 to 202 of 1969, D/- 25-8- 
1970 (Andh Pra) — Revers. AIR 1973 
SC 1274 (Jun). 

(1970) W. A. No. 31 of 1970, D/- 23-9-1970 
(A. P.) — Revers. AIR 1973 SC 2272 


(Oct). 

ATR 1970 Andh Pra 56 = (1969) 1 An WR 
52 (FB), C. Goverdhanreddy v. Elec- 
tion Tribunal Bobatla — Over. AIR 
1973 SC 2362 (Oct). 

(1971) C. R. P. Nos. 37 & 417 of 1971, D/- 
8-4-1971 (Andh Pra) — Revers. AIR 
1973 SC 76 (Jan). 

(1973) 1 Andh LT 1 (FB), V. Venkata 
Reddy v. Director of Industries and 
‘Commerce — Revers. AIR 1973 SC 
827 C (Apr). 


ASSAM 


ILR (1966) 18 Assam 233, Om Prakash 
Mohta v. Dy. Commr. United Khasi 
and Jaintia Hills District — Revers. 
ATR 1973 SC 678 (Mar). 

(1969) Cri. ere Nos. 61 and 62 of 1968, 
D/- 30-4-1969 (Assam & Nagaland) 

— Revers. AIR 1973 SC 28 (Jan). 

AIR 1969 Assam 46, Bansi Ram Das v. 
State of Assam — Revers. AIR 1973 
SC 1252 A, B (Jun). 

AIR 1970 Assam & Nagaland 43 = 1970 


Cri LJ 448, G. K. Apte v. Union of 
India — Over. AIR 1973 SC 2204 B 
(Sep). 

BOMBAY 


ATR 1949 Nag 37 = 1948 Nag LJ a 
“Pandurang Mangal v. Bhojalu 
anna — Over. AIR 1973 SC 2384 B 


(Oct). 
(1963) F. A. No. 847 of 1957, D/- 17-4- 
1963 (Bom) — Revers. AIR 1973 SC 


1363 A (Jul). 


(1967) C. R. Appln. No. 64 of 1967, i 
ee Far nae Revers. AIR 197 
SC 171 A (Jan). 

sae 1 T 828 (Bom), Manna Ramji 

and Co.. Poona v. Commr. of L-T., 
Poona — Revers. AIR 1973 SC 515 


(Mar). 

(1967) 2 ITJ 615 (Bom), Commr. of L-T, 
Bombay City 1 v. Devidas Vithaldas 
and Co. — Revers. AIR 1973 SC 318 


(Feb). . 

(1968) Cri Appeal No. 1372 of 1968, D/- 
25-11-1968 (Bom) — Revers. AIR 
1973 SC 43 (Jan). 

AIR 1968 Bom 91, Sakharkheda Educa- 
tion Society v. Staite of Maharashtra 


— Revers. AIR 1973 SC 588 A, C, D, 
E (Mar). 

(1969) Cri. App. No. 259 of 1968, D/- 13-1- 
1968 (Bom) — Revers. AIR 1973 SC 
278 (Feb). 

{1969) Cri. App. No. 552 of 1968, D/~ 14-8- 
1969 (Bom) — Revers. AIR 1973 SC 


165 A (Jan), 





List of Cases Overruled ete. in A. I. R. 1973 Supreme Court 


BOMBAY (contd.) 
(1969) Cri. A. No. 727 of 1967, D/~ 9-10- 
1969 (Bom) — Revers. AIR 1973 SC 


157 A (Jan). 

(1969) M. P. No. 75 of 1967, D/- 26-2-1969 
(Bom), Revers. AIR 1973 SC 2102 
(Sep). 

(1970) Decisions of Labour Court Bom. in 
Appl. Nos. 553 and 554 of 1970 (Bom) 
— Revers. AIR 1973 SC 883 (Apr. 

(1972) S. C. A No. 2108 of 1971, D/- 28-1- 
1972 (Bom) — Revers. AIR 1973 SC 
772 (Apr). 

(1972) Spl. Civil Appin. No. 223 of 1972, 
D/- 28-2-1972 (Bom. at Nagpur) — 


Revers. AIR 1973 SC 848 (Apr). 
(1972) Cri. A. No. 504 of 1972, D/- 5-7- 
1972 (Bom) — Revers. AIR 1973 SC 
243 (Feb). 
CALCUTTA 


AIR 1934 Cal 4 = 37 Cal WN 846, Sarada 
Kripa v. Comila Union Bank — Over. 
AIR 1973 SC 528 (Mar). : 

ILR (1958) 1 Cal 544 = 62 Cal WN 539, 
Alliance Assurance Co. Ltd. v. Union | 
of ae — Over. AIR 1973 SC 281 A, 

eb). 


AIR 1961 Cal 328 = (1961) 12 STC 52% 





Chowringhee Sales Bureau Ltd. v 
State of W. B. — Over. AIR 1973 SC 
376 C (Feb). 


(1961) 2 Lab LJ 741 = 65 Cal WN 1253, 
Kohinoor Pictures (Pvt.) Ltd. v. State 
— Over. AIR 1973 SC 1307 (Jul). 


(1963) 48 ITR 902 (Cal). Commr. of L-T. 
v. Tona Jute Co. Ltd. — Held Over- 
ruled by AIR 1972 SC 146 as Inter- 
preted. AIR 1973 SC 1030 B (May). 

ATR 1966 Cal 290 (FB), Dhirendra Krishna 
v. Corpn. of Calcutta — Over. AIR 
1973 SC 2555 (Nov). 


(1968) HL Cd 114 (Cal), Commr. of I.-T. 


ahavir Commrl. Co. Ltd. 
Revera. AIR 1973 SC 430 (Feb). 


caan 71 ITR 371 (Cal), Commr. of 1.-T. 
W. B. v. Aluminium Corpn. of India 
Ltd. AIR 1973 SC 520 


(Mar). 
(1968) 73 Pa 713 F Nanalal M. Verma 
and Co. (P.) Ltd. Commr. of I-T., 


eaan 


— Revers. 


West Bengal — Over. AIR 1973 SC 
2061 (Aug). i 
ILR (1970) 1 Cal 571, Shanti Bose v. 


State of W. B. — Revers. AIR 1972 
SC 799 A (Apr). 
eah E. T. No. 249 of 1970, D/- 2-2-1971 


Cal) — Revers. AIR 1973 SC 907 
(Apr). 
DELHI 
(1968) R. F. A. No. 104 of 1968, D/- 21-12- 


1968 (Delhi), Union of India v. Nathu 
— Over. AIR 1973 SC 305 (Feb). 
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DELHI (contd.) 

(1970) R. F. No. 279 of 1969, D/- 24-12- 
1970 (Delhi) — Revers. AIR 1973 SC 

! 305 (F eb). 

(01972) C. W. No. 1328 of 1971, D/- 20-3- 
AR — Revers. AIR 1973 SC 

1972 Rev. CR 362 (Delhi) Ram Rattan 
Bhanot v. Faqir Chand Revers. 
AIR 1973 SC 921 (Apr). 

1972 Tax LR 947 = 86 ITR 657 (Delhi), 
Commr. of I-T., Delhi v. Hindustan 

| Industrial Corpn. — Over. AIR 1973 

! SC 929 (Apr). 

GOA 

AIR 1968 Goa 105, Gangadhar Narsing- 
das Agrawal v. Asst. Collector of Cus- 
toms — Revers. AIR 1973 SC 350 

i (Feb). 

: GUJARAT 

(1966) C. R. A. Nos. 446 and 569 of 1962, 
D/- 18-10-1966 (Guj) — Revers. AIR 

: 1973 SC 1336 A (Jul). 

Mr 7 Guj LR 645, Acharya Shri De- 





vendra Prasadji Vasudeo Prasadji 
Maharaj Pande v. “Sadhu Muktaji= 
vandasji” Guru Ishwardasji 
Revers. AIR 1973 SC 582 (Mar). 
(1967) S. C. A. No. 769 of 1962, D/- 6-4- 


aeee 





bd SEN — Revers. AIR 1973 SC 
Ma 
(1639) 24 STC 106 (Guj), Prakash Trad- 


ing Co. v. State — Revers. AIR 1973 


SC 960 B (May). 
KERALA 


AIR 1962 Ker 190 = 1962 Ker LT 275 
; (FB), P. Kunhiraman v. R. Krishna 
~  Tyer—Over. AIR 1973 SC 2362 (Oct). 
AIR’ {964 Ker 200 = 1963 Ker LT 1173, 
. Kunhi Avulla v. E. P. Ku nhi 
Avulla — Over. AIR 1973 SC 554 


(Mar). 

1971 Tax LR 1245 = (1971) 28 STC 526 
(Ker), United Timber and Cashew 
Products (Pvt.) Ltd. v. Sales Tax Offi- 

f cer — Over. AIR 1973 SC 2373 B 

i (Oct). 

MADHYA PRADESH 
AIR 1957 Madh Bha 43 = 1957 Cri LJ 


184, Union of India v. Mahesh Chan- 
dra — Over. AIR 1973 SC 2204 B 


(Sept). 
AIR 1961 Madh Pra 182 = mol Lab LJ 
o Narottamdas v. P. Gowari- 
kar — Over. AIR 1973 scr 1307 (Jul). 
(1963) 1 Lab LJ 790 = 1961 Jab LJ 1428, 
Raipur Co-operative Central Bank 
Ltd. v. State Industrial Court 
Over. AIR 1973 SC 883 (Apr). 
ATR 1967 Madh Pra 169, Sindhi Sahiti 
Multipurpose Co-operative Society 
Ltd. v. Municipal Council, Bhopal — 
Revers. AIR 1973 SC 2420 (Oct). 
AIR 1968 Madh Pra 132, Ghanshyamdas 
Srivastava v. State — Revers. AIR 
1973 SC 1183 (Jun). 


_— 


MADHYA PRADESH (contd.) 

ATR 1969 Madh Pra 134, H. M. Esufali 
H. M. Abdulali v. Commr. of S5. T. 
M. P. — Revers. AIR 1973 SC 2266 B 


(Oct). 

(1970) S A. No. 618 of 1964; D/- 5-3-1970 
(Madh. Pra.) — Revers. AIR 1973 SC 
554 (Mar). 

AIR 1971 Madh Pra 176, Shamlal v. State 
of M. P. — Revers. AIR 1973 SC 276 


(Feb). 

1972 Lab IC 95 (Madh Pra), B. A. Nigam . 
v. Registrar H. C. of M. P. — Revers. 
AIR 1973 SC 1271 (June), 


MADRAS 


AIR 1925 Mad 713 = 48 Mad LJ 688, 
Venkata Ramani v. Narayanasami — 
Over. AIR 1973 SC 2384 (Oct). 

ATR 1959 Mad 131 = (1958) 2 Mad LJ 
492, Abdul Kafoor v. Razack— Over. 
AIR 1973 SC 554 (Mar). 

(2903) 49 ITR 574 (Mad), Commr. of L-T. 

v. Arunachalam Chettiar — Over. 
AIR 1973 SC 2172 (Sept). ° 

(1966) 18 STC 451 = ILR (1966) 1 Mad 
460, State of Madras v. R. Damo- 
daran Chettiar & Co. — Over. AIR 
1973 SC 668 B (Mar). 

(1967) Writ Appeal No. 113 of 1967, D/- 
4-4-1967 (Mad.) — Revers. AIR 1973 
SC a (June). 

(1967) C. P. No. 7125 of 1967, D/- 
D S1067 (Mad.)— Revers. AIR 1973 
SC 1143 (June). 

AIR 1967 Mad 244 = (1966) 2 Mad LJ 
560, Viswanathan v. Rangaswamy — 
Over. AIR 1973 SC 2362 (Oct). 

(1967) 2 Mad LJ 315 — Revers. AIR 1973 

SC 2220 (Sept). 

(1967) 20 STC 287 = (1967) 2 Mad LJ 
363, Dy. Commr. of Commercial 
Taxes v. Thirumagal Mills Ltd. — 
Over. AIR 1973 sc 1045 B (May) 

TLR (1968) 1 Mad 247, Zenith Lamps and 
Electricals Ltd. v. Registrar H. €C., 
Madras — Revers. AIR 1971 sc 
724 B (Apr). 

(1968) 21 STC 227 (Mad.), Burma Shell 
Oil Storage & Distributing Co. India 
Ltd. v. State — Revers. AIR 1973 SC 
1045 B (May). 

(1969) 72 ITR 356 (Mad.) — Revers. AIR 
1973 SC 2172 (Sept). 

(1969) 72 ITR 696 (Mad.), Commr. of I-T. 
v. G. Murugesan & Bros. — Revers. 
AIR 1973 SC 2369 (Oct). 

(1970) Cri. App. No. 761 of 1970; and Ref. 
Trial No. 50 of 1970, D/- 24-11-1970 
(Mad.) — Revers. AIR 1973 SC 501 
(Mar). 

(1970) W. P. No. 122 of 1969, D/- 7-1- 
1970 (Mad.) — Revers. AIR 1973 S€ 
1143 (June). 

(1970) Cri. A. No. 900 of 1970, D/- 17-12- 
1970 (Mad.) — Revers. AIR 1970 SC 
665 (Mar). 
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MADRAS (contd.) 

(1971) 1 Mad LJ 90 == Revers, AIR 1973 
SC 131 (July). 

(1972) 2 Mad LJ 520 (Mad.} — Revers, 
AIR 1973 SC 2090 B (Sept), 


MYSORE 


1969 Lab IC 1277 (Mys.), R. N. Rajanna 
y. State of Mysore — Revers. AIR 
1973 SC 364 (Feb), 
ATR 1971 Mys 342 — Revers, AIR 1973 
SC 2165 - (Sept). 


PATNA 


(1968} 2 TIJ ee (Pat.), Commr. of T.T, 
v. 5, P. Jain — Revers, AIR 1973 SC 
997 (May), 

(1969) Cri. A. No, 115 of 1967, DJ- 4-8= 
1969 (Pat.) — Revers, AIR 1973 SC 
1395 (July), 

1970 Pat LJR 462 — Revers, AIR 1973 
SC 2145 (Sept). 


AIR 1971 Pat 1 (FB), Nalini Kanta Chau« 
dhary v. President of Bihar State 
Board of Religious Trust — Revers, 
AIR 1973 SC 2578 (Nov), 


PUNJAB 


AIR 1938 Lah 749 = 6 ITR 616, Vir Bhan 
Bansi Lal v. Commr, of I. JT., Punjab 
— Over. AIR 1973 SC 927 (Apr), 





MISCELLANEOUS 


(1871) 16 Suth WR 281, Kishoree ma 
Roy v, Gokool Monee Chowdraïin 
Over. AIR 1973 Cal aes (Apr). 

ATR 1930 Rang 280 = ILR 8 Rang 423, 
Ma Nein- Yone v, P. D. Patel— Diss. 
AIR 1973 Ker 214 (Oct). 

(1941) 1 KB 396 = 110 LJ KB 54, Torsis 
foglu v., Counmantaros — Diss. 
1973 Cal 253 B (FB) (Jun). 





CORRECTION 


Punjab (contd. 

AIR 1944 Lah 402 =: ILR 11945} 26 Lali 
252 (FB), Ram Singh Gopal Singh v.. 
Abdul Habibullah — Over, AIR 1973 
SC 2423 (Oct). 

11963) L. P. A. No. 330 of 1963, DJ- 15-10. 
a (Punj,) — Bevers, AIR 1973 SC 


6 (Jan), 
(1968) F. A. No. 216 of 1960, DJ- 1-4-1966 
j.) — Revers, AIR 4973 SC 
381 F (Feb). 

{1967) 69 Pun LR 445, Rajendra Parshad 
v. Shamsher Singh -= Revers, AIR 
1973 SC 2384 B (Oct), 

{1968) Cri. Revn. No, 237 of 1967, Dfa 
8-2-1968 (Punj.) — Revers, AIR 1973 
SC 1354 B (July). | 

(1969) Cri A. No, 123 of 1969, Dj- 16-5 
1969 (Punj.} — Revers. AIR 1973 SC 

_. 498 (Mar), 

ATR 1970 Punj 522, Nagin Chand v, 

Spade Lal — Revers, AIR 1973 SC 


6 (Apr). 
11973) 1 Ser LR 823 (Punky — Revers; 
AIR 1973 SC 2216 A, B (Sept. 


RAJASTHAN 


R Kerah 18- Rai 281, a Soman 
Lid v Commr. £ [-T, 
Pay Revers. AIR 1973 sc 2926 


(Oct), 
£970 Raj HW 357, Noor Mohammed Vi | 
Rajasthan — Revers, AIR! 
187s se 2729 A Dec) 





(1942) 2 AN ER 319 Œ TIT Cy KB 628. 

Digky v. General Accident, Fire and 

Life Insurance. Corporation Ltd, =+ 

Not Followed in view of AIR 1967 

Punj 486 (FB) as interpreted, AIR 
1973 Punj 104 F 





(Mar). 
AIR ae Pesh 11 ‘= Pak Cas (1950) Pesh 


Ahmad Khan v. Mt. Zamroot Jar 
=. > is AIR 1973 Delhi 280 C GNov}... 


~ 


ees 


fn ATR 1573 Supreme Court 623 (V 60 C 127) (Marchi oy 


Read (1968) 2 ITJ 518 Beat affirmed, instead of Decision of Bombay High 
uri affirmed in Pf. (A) 


In AIR 1973 oe Cour 1252 (Vi 60 C 2743 one} ~ a 


For ‘from Assam’ Read ‘From ATR 1969 Assam 46’ 
ie At the end of Index Notes (A) and (B) fon ‘decision of Assam HC Reversed? 
Read. -AIR 1969- Assam 46 Rev ersed 
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2543 
667 
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840 
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1020 
1267 
4349 


AIR 
30 


58 


718 
-823 


-877 


2150 
2563 
-1661 
“1882 
“2919 
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68 
“B21 


834 


378 
439 


458 





COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years. 


‘Owing to late receipt of other Journals the following supplement to 
Comparative Tables of A. I. R. = Other Journals is issued 


AIR 1969 SC 
Other Journals 
ILR (1969) 2 
All 182 


ILR (1989) 2 
All 479 
ILR (1969) 2 
Al 
ILR (1969) 2 
AJl 115 
ILR (1988) 2 
All 4 
ILR (1860) 2 
All 5 
ILR (1969) 2 
All 861 
ILR (1969) 2 
Al 


1LR (1968) 2 
All 622 


1128 


1 589 


AIR 1970 SC 


Other Journais 
ILR (1969) 2 
All 693 
ILR (1969) 2 
All 497 
ILR 49 Pat 641 
1973 Mah L J 163 
1973 MP LJ 379 
(1973) L Serv 
LR $46 
1973 MP L J 338 
1973 Mah L J 288 
1973 Jab L J 909 
ILR 49 Pat 743 
ILR 49 Pat 864 
ILR 49 Pat 751 
ILR (1968) 2 
All 515 


AIR 1971S C 


Other Journals 
ILR ¢9 Pat 689 


1873 Mah LJ 170 


1973 M P L J 268 
ILR (1972) 1 

All 34 
ILR (1978) 1 All 8 
ILR (1972) 1 

All 47 
1973 Mad L W 


(Tax) 623 
ILR (1972) 1 


All 64 — 


a a 





A. I. R. Supreme Court = Other Journalis 


AIR 
742 
744 
815 


AIR 1971 SC 
Other Journals 


75 Pun L R 490 

1973 Jab LJ 1088 

1973 Mad L W 
(Cri) €6 


832(2) 1973 Mad L W 


920 
974 
938 
1041 


1070 
1087 


1106 


"|1115 


1153 


1182 
t2214 
1924 
1818 


1337 
1382 
1389 


1407 
1429 
1454 


1477 
1480 


1482 
1511 
1558 
1567 


1590 
1608 
1620 
1725 
1789 


1844 


(Gri) 4 
1978 Jab L J 888 
1973 M P W R 239 
(1973) LS CJ 420 
75 Bom L R 745 
1978 Jab L J 831 
1978 B L J R 132 
1878 MP Ld Hie 
1973 SO 
1973 wah 
8 


(1973) 2 
76 Bom L R 715 
1978 BL J R 275 
1973 Mad L W 
(Ori) 152 
1972 Mad L W 
{Gri) 275 
1973 BL J R 502 
1973 8 C O (Gri) 90 
ILR (1972) 1 All 1 
1973 BL J R 241 


1873 B L J R 838 
1973 All L J 481 
1978 Mad L W 
(Cri) 95 
(1972) 1 Cut L R 
(Cri) 601 
(1971) 3 S © O 393 
1973 All L J 405 
1073 All L J 442 
1973 M PL J 858 
1973 Mah LJ 329 
1973 M P W R 378 
1978 Mad L W 
(Cri) 146 
ILR (1972) 1 All 13 


75 Bom L R 7:0 
75 Bom L R 748 


1973 Mad L W 
(Cri) 106 
1973 800C 
(Tax) 614 
1973 Mad L W 
(Cri) 134 
1973 Mad L W 
(Ori) 121 
1973 Mad L W 
(Ori) 90 
15 Bom L R 478 
1973 Mad L W 
(Gri) 101 
1973 Mah L J 883 
1978 M P L J 959 
1972 Cut L R 
Cri) 660 


oru 
= 
~ 
w 
-J 


AIR 


AIR 1971 SC 
Other Jourvals 


1844con1973 Mad L W 


1878 
1930 


1862 
1977 
2127 
2187 
2147 
2151 
2162 
2700 
2210 
2223 


2368 


2372 


2377 
2422 


2431 


2521 
2638 


2591 


2598 
2600 


(Cri) 81 
75 Bom L R435 


"1973 SCC 


MGB 


Tax) 596 
1973 MP WR td 
1978 All L J 429 
1973 BL J R 454 
1873 M P 437 
(1873) 28 O J 467 
75 Bom L R 442 
(1973) 2 S 
(1973) 28 
)28 
(Cr 
8 


=~ 


J 469 
J 449 
J 494 
Ww 

i) 183 
O J 476 


WR 
0 
R 
0 
Cc 
(1973 C 
1973 Mad L 
(29738) 2 
1973 All 
1973 BL 
1973 M P 
1973 8 0 


L J 834 

J a07 
W R 343 
CG 


L J 46 (SC) 
{1973)2 S0 J 483 
(1978) 2 Andh 

WR 45 (SC) 
1972 Mad L W 

(Ori) 270 
75 Bom L R 722 
(1978) 2 S O J 480 
76 Bom L R 485 
1973 Mah L J 758 
1913 M P LJ 879 
1873500 

(Tax) 621 
(1973) LS OJ 831 
ILR 49 Pat 784 
1973 MP WR169 
1973 BL J R 204 
1973 Jab L J 687 
(1972)2 SC R213 
(1972) 2S C0 R201 
1973 MP L J €02 
1973 Mah L J 637 


—— 


ATR 1972 SC 


Otber Journals 


1973 Mah L J 101 
(1972) 2 8 © R 28 
1973 Jab L J 340 
(1972)2SCBi 
1973 M P W R 321 
(1973) 2803 456 
(1972) 2 S O R 228 
1973 Mad L 
ri 


(1973) 2 S O J 464 











AIR 1972 SC 
Other Journals 


(1978) 3 BCC B802 
75 Bom L R 485 
(1972) 2 SC R 388 
(1972) 2 S0 R318 
(187212 8 CR16 
(1972)2 8 O R asl 


1973 Mad L W 

(Cri) 118 
1972 SCC 

(Cri) 106 
(1972) 2 SOR 344 
(1972) 2 S O R 508 
(1972) 2 8 O B 593 
(1972) 2 S O R 572 
(1972) 280 R 502 
(1972) 2 SC R 515 
(1972) 2 S C R 492 
(1872) 2 S O R 423 
1973 Mad L W 

(Cri) 110 
(1978) 1 I T J 521 
(1978) 38 O J 97 
(1973) 1 I T J306 
(1973) 1 S 07 640 
(1978) 8S CJ 442 
(1973) 2807 611 
(1978) 2 S C J 499 
(1878) 1 SO J 485 
(1972) 28.0 R 400 
1972 SCC 

(Cri) 884 


(1972) 2 S © R 580 ` 
CR 


(1972) 2 S 657 
(1972)2 80 R 671 
(1972) 2 S C R 818 
(1972) 2 S O R 668 
(1972) 2 S 0 R 279 
(1973) 2 8 O J 259 
ILR (1973) Cut 123 
(1972) 2 S C R 809 
(1972)2 SC R318 
(1973) 2 S C J 258 


1873 Mad L 3 
(Ori) 468 
1972 § O O (Cri) 7 
(1972) 2 S C R 599 
(1972)28 OR 187 
(1973) 2 S C J 249 
(1972) 2 SO R 742 
(1672)2 S C R 188 
(1972) 28 C R 625 
(1972) 2 SC R 674 
(1972) 2 S C R 753 
(1972) 2 S C R 832 
(1972) 2 S O R 920 
(1972) 2 SC R 646 
(1972) 2 5 O R 609 
(1972) 280 R 623 
76 Bom L R 468 
(1973) 8 S O C 198 
(18973)3 S0 R71 


. 


50 


AIR 
848 
B85 
£70 
877 


696 
700 


706 


711 
716 


728 


730 
732 
744 
749 
758 
763 
798 
801 
806 
814 


819 
828 


845 
88 


860 


863 


873 
878 
898 


892 
888 
899 
906 


908 
915 
826 


828 








A. I. R. Supreme Court = Other Journals (conid.) 


AIR 1972 SC 
Other Journals 
(1972) 8 SC B 85 
(4972)3 SOR 76 
(1972) 2 S O R 992 
(1972)3 5 O R58 
1973 All L J 439 


1973 M P W R 452 
(1973) 28 O J 345 
1972800 

(Cri) 275 
(1972) 3 S © C 201 


(1973) 3 S C O 406 
19728500C i 

(Ori) 859 
(1972)3 S800791 
(1972)3 SC R19 
(1979) 3S C0 0 38 
(1972) 380 R129 
(1972) 2 S C R 948 
1873 M P W R 520 
(1873) 3 S O O 376 
1873 SCD 217 
(1973) 38 C0381 
(1972) 2 SO R 960 
(1972) 2 S € R 927 
(1972) 2 S 0 R 874 
(1972)3 SOR 249 
(1972) 2 S O R 363 
75 Bom L R 355 
75 Bom L R 852 
(1973) 3 S O O 614 
(1972) 2 

SCOR 1005 

(1972) 2 S C R 890 
76 Bom L R404 
(1972) 28 C R 900 
(1972} 2 S © R 257 
1973 S © D 273 
1973 Mad L W 

(Cri) 108 
(1972) 3 S C R 417 
1972800 

(Cri) 887 


(1972) 38.0.0 769 


(1972) 3S 0B 401 
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AIR 1973 SUPREME COURT T 
(V 60 C 1) 
(From: Kerala) 
T. M. SHELAT, ACTING C. J. T. D: 
DUA AND EH. R. KHANNA, JJ. 


Apren Joseph alias Current Kun- 
fukunju & others, Appellants v. The 
State of Kerala, Respondent. 


Criminal Appeals Nos. 263 & 300 of 
#1971, D/- 1-9-1972. 

Index Note: — (A) Criminal P. ©. 
(1898), S. 154—First information report 
=- Object and use of — Delay in giv- 
ing first information of offence — 
Effect of — Matters fo be considered 
by court. 


Brief Note (A):— The receipt and 
recording of information report by the 
police is not a condition precedent „to 
the setting in motion of a criminal in- 
vestigation. Nor does the statute pro- 
vide that such information report can 
only be made by an eye witness. First 
information report under Section 154 
is not even considered a substantive 
piece of evidence, It can only be used 
to corroborate or contradict the infor- 
mant’s evidence in court. But this in- 
formation when recorded is the basis 
of the case set up by the informant. It 
is very useful if recorded before there 
js time and opportunity to embellish or 
before the informant’s memory fades. 
Undue or unreasonable delay in lodg- 
ing the F.LR., therefore, inevitably 
gives rise to suspicion which puts 
the court on guard to look for the pos- 
sible motive and the explanation for 
the delay and consider its effect on the 
trustworthiness or otherwise of the 
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prosecution version. No duration of 
time in the abstract can be fixed as 
reasonable for giving information of a 
crime to the police, the question of rea~- 
sonable time being a matter for deter- 
mination by the court in each case. ` 
Mere delay in lodging the first infor- 
mation report with the police is, there- 
fore, not necessarily, as a matter of 
Jaw, fatal to the prosecution. The effect 
of delay in doing so in the light of the 
plausibility of the ‘explanation forth- 
coming for such delay accordingly must 
fall for consideration on all the facts 
and circumstances of a given case. 
f (Para 11) 
The mere fact that the eye wit- 
nesses in the present case did not gather 
up enough courage to go to the police 
station to lodge the first information 
report or to go to the place of the oc- 
currence during the night or early in 
the following morning to give some aid 
to the deceased, who undoubtedly was 
no blood-relation of any one of the wit- 
nesses, does not show that they had not 
witnessed the occurrence and the whole 
story is imaginary and made up only 
for falsely implicating the accused due 
to enmity. (Para 19) 


Index Note: — (B) Constitution of 
India, Art. 136—Appeal against convic- 
tion for murder — Appreciation of evi- 
dence by lower courts — Interference. 
(X-Ref: Supreme Court (Enlargement 
of Criminal Jurisdiction} Act (28 of 
1970), S. 2 (a). ) 


Brief Note — (B) The Supreme 
Court normally does not interfere with 
the appraisement of evidence of the 
trial court and the High Court, but that 
fact would not prevent the Supreme 
Court from interfering if it is found on 
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scrutiny of the evidence that it suffers 
from glaring infirmities. (Para 32) 

Ten accused were prosecuted under 
S. 302/149 and Section 148 LP.C. Ac- 
cused 1 to 5 were convicted under Sec- 
tion 302 and Section 148 I.P.C. and on 
confirmation of their conviction and 
sentence by the High Court they ap- 
pealed to the Supreme Court under 
Article 136 of the Constitution. The 
acquittal of the other accused was re- 
versed and they filed their appeal to 
the Supreme Court under S. 2 (a) of 
Act (28 of 1970). 

Held that in dealing with the ap- 
peal under S. 2 (a) it was only proper 
that the evidence be appraised by the 
Court with respect to all the accused 
in order to avoid conflict in conclusions. 

(Para 17) 


Index Note: — (C) Penal Code 
(1860), S. 302 — Sentence — Death sen- 
tence or life imprisonment — Discre- 
tion of Court — Matters to be consider- 
ed — Reasons for imposition of lesser 
penalty not essential, (X-Ref: Criminal 
P.C. (1898), Ss. 367 (5) and 32). 


After the amendment of S. 367 (5), 
Cr. P. C. in 1955 it is a matter of judi- 
cial discretion for the court to decide 
on a consideration of all the relevant 
circumstances of the case, which of the 
two permissible sentences under Sec- 
tion 302, I.P.C. should be imposed. It 
is no longer necessary to give reasons 
for the lesser penalty. The determina- 
tion of sentence in a given case depends 
on a variety of considerations, the more 
important being, the nature of the 
crime, the manner of its commission, 
the motive which impelled it and the 
character and antecedents of the ac- 
cused, (Para 18) 


Murder inspired by differences of 
political opinions and ideologies is 
wholly inconsistent with our system of 
government where the Constitution has 
guaranteed freedom of thought and 
expression to all citizens and parties, 
so long as they act within the Constitu- 
tion and the law. (Para 18) 


In the peculiar circumstances of 
the case the Supreme Court substituted 
asentence of life imprisonment for the 
sentence of death passed against accus- 
ed 1 to 5 who had committed a murder 
out of political rivalry. (Para 18) 
.Cases Referred: Chronological Paras 
1972 Cri LJ 1296 = Cri. Appeal 

No. 165 of 1971, D/- 25-2-1972, 


Apren Joseph v. State of Kerala (Dua J.) 


A-I. E 


Thulia Kali v. State of Tamil 
Nadu 
AIR 1965 SC 202=(1964) 8 SCR 
133, Masalti v. State cf Uttar 
Pradesh 
AIR 1945 PC 18=ILR 1945 Lah 
1 = 46 Cr. LJ 413, Emperor v. 
Khwaja 11 
The following Judgments were 
delivered by 


DUA, J.:— (With J. M. SHELAT J.) 
These are two appeals (Crl. A. no, 263 
of 1971 and Crl. A. no. 300 of 1971), 
against a common judgment of the 
Kerala High Court disposing of four 
appeals (3 separate appeals by accused 
nos, 1 to 5 convicted by the Additional 
Sessions Judge, Kottayam and one ap- 
peal by the State against the acquittal 
of accused nos. 6 to 10) affirming the 
conviction and sentence of accused 
nos. 1 to 5 and reversing the order of 
acquittal of accused nos. 6 to 10, 
convicting them under Sections 302/ 
149, L P. C. as also under Sec- 
tion 143, I.P.C. Accused nos. 1 to 5 have 
been sentenced to death by both the 
trial court and the High Court under 
S. 302, LP.C. and to rigorous imprison- 
ment for one year under S. 148, LP.C. 
whereas accused nos. 6 to 10 have been 
sentenced to imprisonment for life by 
the High Court under S. 202/149, LP.C, 
and to rigorous imprisonment for one 
year under S. 148, LP.C. All the ten 
accused persons have appealed to this 
Court and they are: 


1. Apren Joseph aas 
Kunjukunju, 
2. Kochukunju Vasu alias Than- 
kappan, l 
. Velu Damodaran, 
. Kesavan Kumaran alias Kochu, 
. Cherian Mathew alias Scaria, 
- Mundan Poulose alias Baby, 
. Yohannan? Pothan alias Kochu, 
Gangadharan Bhaskaran, 
. Kutty Chellappan alias Iruttu, 
10. Kunchan Sukumaran. 
This is also the order in which these 
ten persona appeared as accused in the 
trial. 


2. Criminal Appeal No. 263 of 
1971 has been presented to this Court 
under S. 2 (a) of the Supreme Court 
(Enlargement of Criminal Appeal Juris- 
diction) Act, no. 28 of 1970 by accused 
nos 6. to 10 whose acquittal by the - 
trial court was reversed ky the High 
Court on appeal by the State. Criminal 
Appeal No. 300 of 1971 under Art. 136 


Curren? 
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of the Constitution has been presented 
by accused nos. 1 to 5. 


3. The alleged occurrence giv- 
ing rise to the prosecution of the ap- 
pellants took place at about 1 O’clock 
on the night between December 13 and 
14, 1970 at a` place on Manarked-Ten- 
ganal road on the southern side of 
Kalappurakal dispensary of Baby in 
Puthupally village in Kottayam. The 
occurrence is stated to be the result of 
political animosity between the mem- 
bers of the Marxist party and the 
members of an organisation of agricul- 
turists called “Karshak Sangham” at 
Puthupally of which the deceased Kur- 
uvilla was the Vice-President. 


u On the evening of December 
13, there was a meeting of the Kar- 
shaka Sangham near the Puthupally 
4unction and it was over at about 10.30 
p.m. After attending the meeting 
(Pappu) Joseph (P.W. 1) and Joseph 
Cherian (P.W. 4) along with one Baby 
started for going home. Kuruvilla who 
met them at the Puthupally junction 
requested them to accompany him: to 
the house of Yesu Kathanar (Christian 
priest) (P.W. 5) which was on the wes- 
tern side of Puthupally junction. They 
readily agreed with the result they all 
went together to the house of the priest 
along the Manarkad-Thenganal road. 
That road runs east to west. While 
Puthupally junction is on the eastern 
side Eramallur junction is on the wes- 
tern side of this road. In order to reach 
the house of the priest one has to go 
through Eramallur junction, After 
Kuruvilla had a talk with P.W. 5 and 
when they were returning through the 
same route, at the place of occurrence 
which is about 7 furlongs away 
from the house of P.W. 5 they met 
Mathayikutty (Mathayi) (P-W. 3) driv- 
ing a lorry and coming from the op- 
posite direction. On seeing them P.W. 
3stopped his lorry. One Achankunju 
was also in the lorry with P.W. 3. 
After stopping the lorry P.W. 3 told 
these four persons that accused no. 2 
and others were coming that way arm- 
ed with deadly weapons. P.W. 3 ac- 
cordingly asked these four persons not 
to proceed towards Puthupally junc- 
tion, at the same time offering to take 
them in his lorry. By the time this con- 
versation was over the accused had al- 
ready reached the scene of occurrence. 
As soon as they arrived there accused 
no. 1 Apren Joseph struck a blow with 
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his chopper on Kuruvilla’s head. Kur- 
uvilla tried to ward it off with his 
right hand but was not successful. Ac- 
cused nos. 2 and 3 (Kochukunju Vasu 
and Velu Damoraran) who had chop- 
pers in their hands also gave blows 
with their respective weapons on the 
back of Kuruvilla’s head, This was fol- 
lowed by the first accused giving two 
more blows at Kuruvilla’s right shoul- 
der. The fourth accused Kesavan Kuma- 
ran stabbed Kuruvilla on his back with 
Mallapuram knife. The fifth accused 
Cherian Mathew also struck Kuruvilla 
thrice with an iron rod on his chest. 
Kuruvilla fell down and died after 
Sometime. P.Ws. 1 and 4 and Baby 
managed to get into the lorry when 
Kuruvilla was being beaten though 
while doing so they implored the ac- 
cused persons not to kill Kuruvilla. 
However, P.W. 3 with the three more 
who got into the lorry at the place 
of occurrence (P. Ws. 1 and 4 and Baby) 
and Achankunju who was already in 
the lorry drove away towards the west. 
The sixth accused Mundan Polose hit 
him with a wooden spear. As the lorry 
started moving, the accused pelted 
stones at it. After dropping Achankun- 
ju at Eramalloor junction Mathayi 
(P.W. 3) took P.Ws. 1 and 4 and Baby 
to the house of P.W. 5 and ` dropped 
them there. Thereafter P.W. 3 went to 
his own house. On account of fear he, 
however, did not go back towards his 
home by the same road but took a dif- 
ferent route. 

5. Early on the morning of De- 
cember 14, 1970 Markose Mani (P.W. 2) 
who is a member of the local Pan- 
chayat. came to know of Kuruvilla’s 
death. He went to the scene of the 
occurrence and saw the dead body of 
the deceased. After getting whatever 
information he could gather there he 
went to Kottayam East police station, 
9 km. away, and lodged the first in- 
formation report (Ex. P-1)- at about 
8 am. According to this report Mar- 
kose Mani came to know of Kuruvil- 
læs death at about 5 O'clock early in 
the morning of December 14, 1970. 
Having gone to the spot he saw the 
dead body of the deceased. He noticed 
that the little finger of the right hand 
of the deceased had been cut off and 
the ring finger was hanging due to a 
cut. There were also cut injuries on 
the back of the head of the deceased. 
After stating what he had seen the in- 
formant proceeded to state: 
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«there was a meeting and 
and procession of farmers at the Puthu- 
pally junction yesterday. The meeting 
was over at 10.30 in the night. Deceas- 
ed Kunju Kalappurakkal Baby, Padi- 
njare-Koothu Pappu, Inchalkkad Kochu 
and some others had gone from Puthu- 
pally to take back the persons who had 
come from Eramallur for the proces- 
sion. What I came to know is that while 
they were returning after getting down 
the persons who had gone for the pro< 


cession at Kochalum Moodu somebody’ 


killed him by inflicting cut injuries at 
about 2 O’clock in the night at the place 
where the dead body lay. Tt is heard 
that Achankala ‘Vasu, Valia Veottil 
` Pothan, Current Kunju Kunju, Car- 
penter Damodaran, Inchakad Bhaska- 
ran and some others belonging to- the 
Marxist party who are opponents of 
the farmers had followed the persons 
who had gone to Bramallur after the 
meeting at Puthupally held on yester- 
day and while Kunju ete., were return- 
ing from Kochelumoodu, somebody 
among them killed Kunju by inflicting 
cut injuries at that place by attacking 
him. The dead body of Kunju is ly- 
ing there. I am the member of the 
IV Ward in Puthupally Panchayat. I 
have come over here to report the mat- 
ter. The place of occurrence is 9 k.m. 

way towards south-east from here... 


6. The ‘Additional Sessions 
Judge trying the case found accused 
nos. 1 to 5 guilty of an offence under 
S. 302, LP.C. and sentenced them ‘to 
death. They were also found guilty 
of an offence under S. 148, I-P.C. and 
sentenced to rigorous imprisonment for 
one year each. Accused nos, 6 to 10 
were, however, acquitted of all the 
charges, reliance for the order of ac~ 
quittal having been placed on a deci- 
sion of this Court in Masalti v. State 
of Uttar Pradesh, (1964) 8 SCR 133= 
(AIR 1965 SC 202). 


7. The convicted persons and 
tħe State, botħ appealed to the High 
Court of Kerala. The High Court, in a 
fairly exhaustive judgment, affirmed 
the convictions and sentences of accus< 
ed nos. 1 to 5 and dismissed their ap- 
peals. The reference in regard to their 
death sentence was accepted. The State 
appeal against the acquittal of accused 
nos. 6 to 10 was allowed and 
their acquittal set aside. They were 
sentenced to imprisonment -for life 
under Section 302/149, I. P. C. and to 
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rigorous imprisonment for one year 
under S. 143, LP.C. The sixth accused 
was also sentenced to rigorous impri- 
Sonment for one year under S. 324, 
LP.C. for causing injury (an incised 


wound) with a wooden spear to Joseph 
Cherian (P.W. 4). 


8. Before us if was strongly 
urged by Shri Chari on behalf of the 
appellants that the first information 
report was lodged after a very long 
delay and this in the circumstances of 
the case is fatal to the prosecution. The 
Submission most seriously pressed, and 
this appeazs to us to be the basic sub~ 
mission which is sought to be support- 
ed by reference to other factors, is 
that no one had actually witnessed the 
occurrence and that the whole of the 
Prosecution story has been fabricated 
with the object of falsely implicating 
all the accused persons, who are ene- 
mies of the prosecution witnesses. The 
Story invented by the prosecution, it 
Was argued, is the work . of a highly 
imaginative and fertile brain. The first 
information report, contended Shri 
Chari in his usual forceful manner, was 
lodged after a long delay because a 
plausible story had to be built up in- 
volving the accused so as to fit in with 
the murder of the deceased at the place 
where his dead body was found, and 
this, emphasised the counsel, was the 
real cause for not lodging the report 
immediately after the alleged occur- 
rence. The interval between the alleged 
occurrence and the time when the pro= 
Secution story was unfolded to the 
police was, according to the submis- 
sion, utilised in inventing the story to 
be placed before the police, 

9. Now if this argument is ac- 
cepted then obviously the prosecution 
story has to be rejected and all the 
appellants acquitted. We have there- 
fore, to seriously examine the challenge 
to the prosecution story on the basis 
of the argument that the first informa- 
tion report is highly belated and that 
the alleged eye witnesses did not lodge 
it because they had in fact not wit- 
nessed the occurrence. 


10. It may be pointed out that 
the factum of the unnatural death of 
the deceased by violence at the place 
where his dead body was found is not 
disputed; nor has the time of his death 
been contraverted. The sole argument 
vehemently pressed upon us is, that no 
one saw the deceased being murdered 
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and the accused have been falsely im- 
plicated, on account of enmity,-by the 
prosecution witnesses who have depos- 
ed to an imaginary story concocted by 
them. There is of course no dispute 
that there was considerable ill-will be- 
tween the workers of the Marxist party 
in the local Puthupalli area and the 
members of the Krishak Sangham. In- 
deed, even according to the accused, 
there had been a quarrel between 
these two groups about 20 days prior 
to the occurrence in dispute. Some of 
the accused persons were involved in 
other criminal cases as well, But en- 
mity as is well-known is a double~ 
edged weapon. Whereas the accused 
may rely on it in support of their plea 
of false implication, the prosecution on 
the other hand may legitimately argue 
that this provided the necessary motive 
for the offence. It is true that none 
of the persons who claim to have been 
with the deceased since about 10.30 p.m. 
right up to the time of occurrence in- 
formed the police or made any attempt 
to do so: nor did K. Achan Kunju who 
was sitting in the lorry next to Mathayi 
(P.W. 3). Mathayi, however, does state 
in his evidence that he made an attempt 
ito contact the police on telephone but 
the telephone line being out of order 
he did not succeed. This, he did, from 
the house of Attupurathu Punnachan 
where he stopped for this purpose on 
his way back home from the house of 
Achan (P.W. 5). The contention force- 
fully pressed before us is that P.W. 3 
who was driving the lorry could have 
driven straight to the police station and 
lodged the necessary information, In- 
deed, the submission proceeds like this. 
After having left the scene of the al- 
leged murder P.W. 3 and his compa- 
nions in the lorry could and should 
have gone straight to the police sta- 
tion to lodge the first information 
report. In any event P.W. 3, who, on 
his own showing, tried to contact the 
police on telephone but failed to do so 
as the telephone line was out of order, 
could and should, after this unsuccess~ 
ful attempt, have proceeded in his 
lorry to.the police station to make the 
report. This should have been consi- 
dered to be more important than going 
to his home. The fact that none of 
these persons considered it important 
enough or even proper to go and lodge 
the first information report shows that 
no one witnessed the murder and the 
whole story deposed by the prosecu- 
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tion witnesses in court is a concoction 
which is the outcome of the fertile 
brain of P.Ws. 1, 3, 4 and 5 and does 
not represent the truth. 


11. Now first information report 
fis a report relating to the com- 
mission of an offence given to the 
police and recorded by it under 
Section 154, Cr. P.C. As observed by 
the Privy Council in Emperor v. Khwa- 
ja, ILR 1945 Lah 1=(AIR 1945 PC 18) 
the receipt and recording of informa- 
tion report by the police is not a condi- 
tion precedent to the setting in motion 
of a criminal investigation. Nor does 
the statute provide that such informa- 
tion report can only be made by an 
eye witness, First information report 
under S. 154 is not even considered 
a substantive piece of evidence, It can 
only be used to corroborate or contra- 
dict the informant’s evidence in court- 
But this information when recorded is 
the basis of the case set up by the in- 
formant. It is very useful if recorded 
before there is time and opportunity to 
embellish or before the informant’s 
memory fades. Undue or unreasonable 
delay in lodging the F.LR., therefore, 
inevitably gives rise to suspicion which 
puts the court on guard to look for the 
possible motive and the explanation for 
the delay and consider its effect on the 
trustworthiness or otherwise of the 
prosecution version. In our opinion, no 
duration of time in the abstract can be 
fixed as reasonable for giving informa- 
tion of a crime to the police, the ques- 
tion of reasonable time being a matter 
for determination by the court in each 
case, Mere delay in lodging the first 
information report with the police is, 
therefore, not necessarily, as a matter 
of law, fatal to the prosecution. The 
effect of delay in doing so in the light 
of the plausibility of the explanation 
forthcoming for such delay according- 
ly must fall for consideration on all the 
facts and circumstances of a given case. 


12. In the case in hand the eye 
witnesses who had seen the occurrence 
were afraid of going to the police sta- 
tion during night time. The evidence 
to this effect seems to us to be trust- 
worthy and has not at all been shaken 
in cross-examination. The submission 
that no reasonable human being in 
those circumstances could or should 
have felt frightened and, therefore, the 
ground of fear is a mere excuse is un- 
acceptable, Indeed, there is hardly any 
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effective cross-examination on the 
point eliciting any illuminating infor- 
mation indicative of suspicion with 
respect to their reluctance to go, during 
the night or early in the morning, to 
the police station for making the report. 
The effect on their mind of having 
witnessed such a gruesome murder at 
the hands of a group of persons armed 
with lethal weapons and extremely ini- 
mical to the eye witnesses, cannot be 
measured by any general yard-stick It 
necessarily depends on the mental make 
up of each individual person. Some 
may feel so frightened that they would 
rue their decision which took them 
to the place of occurrence and would 
take a long time to be their normal 
self, whereas some others would not 
mind informing the police if they can 
conveniently do so without going out 
of their way; still others may be high- 
ly public-spirited and may, therefore, 
feel so strongly that they would in 
their enthusiasm go all out, as though 
inspired by missionary zeal to contact 
the police and inform them about the 
crime. It is difficult as also inadvisable 
to lay down any uniform general rule 
in this respect. As each case has to be 
considered on its own facts and cir- 
cumstances let us see how the courts 
below have dealt with this question. 
The trial court repelled the defence 
contention in these words: 


“It has been pointed out on be- 
half of the defence that none of the 
persons who were along with the de- 
ceased informed the police. P.W. 3 
swears that he made an attempt to 
contact the police over phone. But 
because of some line disorder he could 
not inform the police. P.W. 2 is the 
Panchayat Member of Ward no. 4 of 
Puthupally Panchayat. He got infor- 
mation in the early hours of morning 
and went to the place of occurrence 
and saw the deceased. Thereafter he 
proceeded to the police station and 
gave Ex. P1 statement. The fact that 
none of the persons who was present 
at the time of occurrence did not in- 
form the police is not sufficient to 
warrant a conclusion that the alleged 
eye witnesses were not present there.” 
In the High Court also this criticism 
was repeated but met with no better 
fate. This is what Narayan Pillai J. 
said in this connection: 


Sob One has to visualise the 
situation in which P.Ws. 1 and 4 and 
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Baby were at the time. There were 
many active members and sympathi- 
sers of the Marxist Party at Puthupal- 
ly. That party had strong foothold 
there. Th2 10th accused was the Secre- 
tary of that party there. The formation 
of the Karshaka Sangham which was 
opposed zo the Marxist Party was not 
to the liking of members of the Mar- 
xist Party. Ten to twenty days before 
the occurrence there was a quarrel be- 
tween members of the Marxist Party 
and the Farshaka Sangham at Eramal~ 
loor about the putting up of bunds on 
paddy fields. There was also a quarrel 
between Xuruvilla and members of the 
Marxist Party about agricultural labour 
at one Puthukari field which belongs 
to sevérel persons. The whole atmos- 
phere must have been surcharged with 
fear after the meeting of the Karshaka 
Sangham on the 13th evening was 
over, There was no residential house 
anywhere near the scene. The road 
there was desolate.. There was, there- 
fore, nothing unusual if P.Ws. 1, 3 and 
4 and Baby left the place at the time 
of the occurrence for safety instead of 
remaining there to render assistance to 
Kuruvilla. Although P.W. 3 had before’ 
the occurrence offered to take P.Ws. 1 
and 4 and Baby in his lorry, after the 
occurrence he thcught that to take 
them in his lorry was risky and that 
was why at the Eramalloor junction 
he asked them to get out of the lorry. 
P.Ws. 1 and 4 and Baby were in a room 
in the house of P.W. 5 for the rest of 
the night. At 7.15 am. P.W. 1 went out 
of that house.” 


Moidu J .. in a separate concurring note 
dealt with this matter more specifical- 
ly and observed: 


“The only circumstance pointed 
out during the argument of the learn- 
ed counsel was that these witnesses 
could not have seen the occurrence and 
that if they had seen they would have 
reported the incident to the police 
without delay. The evidence was clear 
to show that these witnesses would not 
have dared to get out of the place 
where they stayed in the night after 
the gruesome murder was committed. 
Neither P.W. 1 nor P.W. 4 was prepar- 
ed to get out of the house of P.W. 5 
at midnight. P.W. 3 had to go to: his 
house by a different route and though 
he made an attempt to. inform the 
police he did not succeed. On the next 
day P.W. 3 had to go to Erumeli with 
the lorry and he returned home only 
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by about 5.30 p.m. Within a short time 
thereafter he was questioned by the 
police.” a 

From this it is obvious that keeping m 
view the local tense atmosphere and 
the effect of this ghastly murder on 
the eye witnesses, their strong disincli- 
nation to go and lodge the report 
during the night after the alleged oc- 
currence, which seems quite natural, 
cannot by itself arouse any Suspicion 
about the prosecution case. The bad 
condition of the road, not permitting 
the lorry to go faster than six or ten 
miles per hour, as stated by P.W. 3, 
may also have consciously or unconsci- 
ously deterred them, to some extent, 
from risking a visit to the police sta- 
tion during the night. In this connec- 
tion it would not be unimportant to bear 
in mind that P.W. 3 did not possess a 
driving licence and he would naturally 
have hesitated in driving the lorry to 
the police station. The concurrent con- 
clusions of the two courts below on 
this point deserve serious consideration 
and cannot be lightly brushed aside. 
But that apart, it would also need a 
highly creative and fertile brain to cook 
up an imaginary story embodying in 
it, the peculiar features of the prosecu~ 
tion case, and that also within a short 
span of time, after learning of the 
murder on the morning of December 
14, 1970 and before making the state- 
ment to the police at noon the same 
day as deposed by P.Ws. 1 and 14. In 
fact P.W. 2, a member of Panchayat, 
who is no partisan and whose state- 
ment is corroborated by P.W. 14 had, 
already informed the police (per Ex. 
P-1) much earlier at about 9 a.m. 
about what he had seen at the place 
of occurrence and what he had heard 
involving five accused persons. This 
adds to the vulnerability of the de- 
fence version. Features which seem 
peculiar for their insertion is an ima- 
ginary story which could hardly be 
circulated so early as to reach P.W. 2 
to enable him to go to the spot and 
then to go to lodge the F.I.R. at9 am. 
are (i) bringing on the scene (a) a 
Jorry driven by its owner (P.W. 3) who 
does not belong to Karshak San- 
gham and who normally does not drive 
that lorry and does not even possess 
a driving licence but has employed a 
whole-time driver for the said lorry; 
(b) the other eye witnesses along with 
the companion of P.W. 3, Kadiyathu- 
ruthil Achan Kunju who has not ap- 
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peared as a witness, (ii) to make P.W. 3 
drive the eye witnesses to the house 
of Achan for dropping them there, 
after having dropped Kadiayathuruthil 
Achan Kunju on the road, and final- 
ly, (iii) on his way back home to make 
P.W. 3 attempt unsuccessfully to con- 
tact the police on telephone from the 
house of Attupurathu Punnachan. 
What is more intriguing is that as 
many as ten accused persons should 
have been involved but only five 
assigned overt acts in the murder and 
one only an injury with a wooden 
spear to P.W. 4, the rest (including 
accused no. 10, the Secretary of the 
Marxist Party) being only involved as 
members of the unlawful assembly. In 
the absence of a plausible and rational 
explanation as to why only accused 
nos. 1 to 5 should have been selected 
by the author of this concocted imagi- 
nary version for the direct and active 
role in the murder, this feature also 
tends to discount the credibility of the 
defence version. Now, assuming sucha 
fictional story to have been invented 
in retrospect, for this is the only alter- 
native to the witnesses having actually 
seen the commission of the murder, 
one has to ponder to find a rational 
and plausible answer to several puzzl- 
ing questions. To begin with it is not 
understood where was the necessity of 
introducing P.W. 3 instead of his dri- 
ver. And then what was the reason for 
bringing Kadiyathuruthil Achan Kunju 
in the picture when he was not to ap- 
pear as a witness. It is also not easy to 
understand, on the evidence and in the 
peculiar circumstances of this case, as 
to how the prosecution witnesses de- 
posing about the occurrence, other 
than P.W. 3, managed to get together 
for consultation, after learning of the 
murder and then how, where and when, 
did they contact P.W. 3 with the object 
of prevailing upon him to take up the 
important role in this drama and subs- 
cribe to this imaginary story. P.W. 3 
was cross-examined at great length 
but his credibility was not at all shaken. 
He said in a forthright manner that he 
had reached his house on the fateful 
night at about 2 a.m. and on the follow- 
ing morning at about 6 or 7 O’clock he 
went to Eramalloor from where he 
returned at 5.30 p. m. and it was then 
that he learnt about Kunju’s death. He 
had, however, narrated the incident to 
his wife and brother on reaching his 
house at 2 am. His statement was 
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recorded by the police at about 7 p.m. 
on his return from Eramalloor, His 


. testimony appears to be straightfor- 


ward and impressive, and it has been 
believed by the courts below. No con- 
vincing argument has been advanced 
for differing with their view. Ina 
concocted story P.W. 3 could not rea- 
sonably have been assigned a role of 
such vital importance, Indeed, his pre~ 
sence seems to be a strong factor which 
renders the defence theory incredible 
and establishes the truth of the pro- 
secution version. But apart from the 
inherent weakness of the theory of the 
story having been concocted to falsely 
implicate the accused persons, the pro- 
secution version as a whole has also 
been accepted. by both the trial court 
and the High Court for reasons which 
cannot be said to be unsound or impla- 
usible. In fact, there appears to be a 
ring of intrinsic truth in this version. 


13. The trial court believed the 
version given by P.W. 4 as also the 
testimony of P.Ws. 1, 3 and 5. P.W. 5 
was not an eye witness to the occur- 
rence but he fully corroborated that 
the deceased and P.Ws. 1, 4 and Baby 
had gone to him by 11.30 pm, and 
later at 1.30 am. the three persons, 
other than the deceased, returned to 
him and informed him, of the occur- 
rence. The trial court felt that P.W. 5 
had no reason to falsely swear against 
the accused. The story given by P.Ws. 
1, 3 and 4 was considered by the trial 
court to be consistent and reliable, The 
High Court in an exhaustive judgment 
after discussing the criticism levelled 
against the prosecution version observ- 
ed: 


‘We have carefully gone through 
the entire evidence of all the witnesses. 
On all material matters the evidence 
of P.Ws. 1, 3 and 4 is clear, consistent 
and convincing. All the facts spoken to 
by them strike as nothing but truth. 
They are quite natural witnesses, There 
is absolutely nothing in their evidence 
to disbelieve them. They corroborate 
each other, Their evidence is also cor- 
roborated by the circumstances brought 
out in the case. The trial Judge be- 
lieved them and we consider rightly. It 
is proved beyond reasonable doubt 
that it was in the manner spoken to by 
P.Ws. 1, 3 and 4 that the occurrence 
took place.” 


14. We have not been persuad~ 
ed to hold that these concurrént con- 
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clusions of tħe two courts are in any 
way tainted by an infirmity justifying 
interference by us in the present ap- 
peal so far as accused nos. 1 to 5 are 
concerned whose appeal has been pre- 


sented under Art. 136 of the Constitu- — 


tion. Even otherwise the conclusions 
are unexzeptionable on the material to 
which our attention is drawn and we 
unhesitatingly agree with them. It is 
not disputed and indeed both the courts 
below have found that on December 
12, 1970, there was full moon and as 
such there was moonlight at the time 
of the occurrence. The nearest street 
light is also stated to be about 130 ft. 
towards the west and the nearest elec- 
fric post on the eastern side was about 
90 ft. away from the place of occur- 
rence, The light of the lorry also help- 
ed the eye witnesses to clearly see who 
the assailants were. The concurrent 
conclusion of the two courts below 
leaves no doubt that the witnesses pre- 
sent at the place of the occurrence 
were in.a position to clearly see and 
identify the accused persons who were 
not strangers to them, 


15. The mere fact that the eye 
Witnesses did not gather up enough 
courage to go to the police station to 
lodge the first information réport or to 
go tothe place of the occurrence during 
the night or early in the following 
morning to give some aid to the de= 
ceased, who undoubtedly was no blood~= 
relation of any one of the witnesses, 
does not show that they had not wit- 
nessed the occurrence and the whole 
story is imaginary and made up only 
for falsely implicating the accused due 
to enmity. P.W. 3 having decided to 
go home with the lorry, the other wit- 
nesses quite naturally did not dare to 
move about during the night. The con~ 
viction of accused Nos. 1 to 5 under 
S. 302, LP.C. is upheld and also the 
sentence under S. 148, I, P. C. 


15a. Tn so far as accused No. 6 is 
concerned the High Court has believed 
the testimony of P.W. 4 which is cor- 
roborated by the medical evidence. We 
see no reason to differ with the conclu- 
sion of the High Court. He must, there- 
fore, be held to have been rightly 
found guilty of inflicting injury with 
the wooden spear on P.W. 4. The sen- 
tence imposed on him is also not open 
to any objection. This injury was ap- 
parently not inflicted pursuant to the 


1973 


common object to kill the deceased but 
only when provoked by P.W. 4 


16. This takes us to the case of 
accused nos. 7 to 10 who have been 
convicted by the High Court of an 
offence under S. 145, LP.C. It is true 
that these accused persons were 
accompanying the others but no overt 
act has been imputed to them. The 
entire occurrence seems to have taken 
place within a short span of time and 
it is difficult to hold that they form- 
ed an unlawful assembly with the 
common object of killing the deceas- 
ed. No doubt, in their case this Court 
has to go into the entire evidence be- 
cause their appeal had been presented 
under Act no. 28 of 1970. The evidence 
does not seem to show that they were 
aware of the common object of accus- 
ed nos. 1 to 5 to kill the deceased. 
They must, therefore, be acquitted of 
the charge under Ss. 302/149. Evidence 
is also wanting on the record to show 
that these accused persons were par- 
ties to any common object of committ- 
ing any unlawful act which accused. 
nos. 1 to 5 had in view. We have, 
therefore, no hesitation in acquitting 
them of the charge under S. 148, I.P.C. 
as well. On the same reasoning accus- 
ed no. 6 is also acquitted of charges 
under Ss. 302/149 and S. 148, Indian 
Penal Code. 


17. We should like to point out 
that in this case the learned counsel for 
the appellants was permitted to refer 
to any evidence he considered proper 
for considering the credibility of the 
witnesses with regard to the whole of 
the prosecution story because with res- 
pect to accused nos. 6 to 10 the appeal 
was not before us under Art. 136 of 
the Constitution but under S. 2 (a) of 
the Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act, 
28 of 1970. It was, therefore, only pro- 
per that the evidence be appraised by 
this Court with respect to all the ac- 
cused persons, in order to avoid con- 
flict in the conclusions in this respect. 


18. Coming to the question of 
sentence imposed on accused nos. 1 to 
5, after the amendment of S. 367 (5), 
Cr, P. C. in 1955 it is a matter of judi- 
cial discretion for the court to decide 
on a consideration of all the relevant 
circumstances of the case, which of the 
two permissible sentences under S. 302, 
LP.C. should be imposed. It is no 
longer necessary to give reasons for the 
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lesser penalty. The determination of 
sentence in a given case depends on 4 
variety of considerations, the more im- 
portant being, the nature of the crime, 


the manner-of its commission, the 
motive which impelled it and the 


character and antecedents of the ac- 
cused. So far as the accused before us 
are concerned it appears that in their 
excessive zeal for their party they felt 
unduly provoked by the success of the 
meeting organised by the Karshak San- 
gham and being misguided by political 
intolerance and cult of violence they 
committed the offences in question 
soon after the said meeting. We, there- 
fore, feel that the interest of justice 
would be fully served in this case if 
we substitute the sentehce of imprison- 
ment for life for the sentence of death. 
We, however, must not be understood 
to lay down any general rule with 
regard to sentence applicable to all 
eases of political murders. Murder ins- 
pired by differences of political opi- 
nions and ideologies, it may be pointed 
out, is wholly inconsistent with our 
system of government where the Con- 
stitution has guaranteed freedom of 
thought and expression to all citizens 
and parties, so long as they act within 
the Constitution and the law. We have 
reduced the sentence of death to that 
of life imprisonment on accused nos. 1 
to 5 in this case because of the pecu- 
liar circumstances already mentioned. 
The sentence under S. 148 I.P.C. would 
be concurrent with the sentence under 
S. 302, I.P.C. 

19. The appeals are according- 
fy disposed of as stated in this judg- 
ment. 


; KHANNA, J.:— 20. Ten accused 
Apren Joseph (36), Kochukunju Vasu 
(32), Velu Damodaran (32), Kesavan 
Kumaran (24), Cherian Mathew (30), 
Mundan Poulose (30), Yohannan Pothen 
(45), Gangadharan Bhaskaran (24), 
Kutty Chellappan (42) and Kunchan 
Sukumaran (40) were tried in the court 
of learned Additional Sessions Judge 
Kottayam for offences under S. 302, 
Section 302 read with Section 149, Sec- 
tion 324 read with Sections 149, 148 
and 143 Indian Penal Code in connec- 
tion with the murder of Kuruvilla 
alias Kunju (50) and for causing hurt 
to PW 4 Joseph Cherian (31). The trial 
court convicted accused 1 to 5 for of- 
fences under Sections 148 and 302 
Indian Penal Code and sentenced them 
to undergo rigorous imprisonment for 
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a period of one year on the former 
count and to death on the latter count. 
Accused 6 to 10 were acquitted. On 
appeal and reference, the Kerala High 
Court confirmed the conviction and 
sentence of accused 1 to 5. The High 
Court further on State appeal convict- 
ed accused 6 to 10 under Section 148 
and Section 302 read with Section 149 
Indian Penal Code and sentenced them 
to undergo rigorous imprisonment for 
a period of one year on the former 
count and imprisonment for life on the 
latter count. The sixth accused was 
also convicted under section 324 Indian 
Penal Code and was sentenced to 
undergo rigorous imprisonment for a 
period of one year. The sentences 
awarded to each of accused 6 to 10 
were ordered to run concurrently. Ac- 
cused 6 to 10 have filed criminal ap- 
peal No. 263 of 1971 under Act No. 28 
of 1970, while accused 1 to 5 have filed 
criminal appeal No. 300 of 1971 by 
special leave. This judgment would 
dispose of both the appeals. 


21. The ten accused belong to 
the Communist Party (Marxist). Ac- 
cused No. 10 was the Secretary of that 
party in the area, Kunju deceased was 
the Vice President of an organisation of 
agriculturists called ‘Karshaka San- 
gham’ at Puthuppally. Yesu Kathanar 
(PW 5), who is a priest, was the Presi- 
dent of the Karshaka Sangham in the 
adjoining village Eramalloor. There 
was some dispute between Kunju de- 
ceased and the accused Marxist relat- 
ing to a ridge and regarding work in 
the paddy fields. About 20 days before 
the occurrence, there was a quarrel 
between persons belonging to Karshaka 
Sangham and those belonging to the 
Marxist party. 


22. According to the prosecu- 
tion case, there was a meeting of the 
Karshaka Sangham on the evening of 
December 13, 1970 at Puthuppally 
junction. Earlier on that day the orga- 
nisers of the meeting also arranged a 
procession. The meeting was over at 
about 10 or 10.30 p.m. Pappu (PW 1), 
who was present in the meeting, then 
wanted to go to his house along with 
one Achankunju and Kalappurakkal 
Baby. Kunju deceased then called 


Pappu and his companions and request- ` 


ed them to accompany him .to the 
house of Yesu Kathanar (PW 5). Pappu 
and his two companions agreed and 
accompanied by them, Kunju deceased 
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went to the house of Yesu Kathanar. 
They arrived at that house at about 
11.30 p.m. Kunju had some talk with 
Yesu and thereafter Kunju and hbis 
three companions left the house of 
Yesu at 12 mid-night. It was a moon- 
lit night. There was also light from the 
electric poles. When Kunju and his 
three companions were going on the 
road in front, of a dispensary, they saw 
the lights of a lorry coming from the 
eastern side. Kunju got on one side 
of the road, while his three companions 
got on the other side of the road. The 
lorry was driven by Mathayi (PW 3), 
who then told Kunju and his compa- 
nions that Vasu, accused No. 2, and the 
other accused were coming that way 
armed with weapons and that Kunju 
and others should not go in that 
direction but should get into the 
lorry. Immediately thereafter accus- 
ed No. 1 arrived there and aimed 
a blow with a chopper at Kunju. Kun- 
ju warded off the blow with his right 
hand. The other accused had also in 
the meanwhile arrived there. Accused 
2 and 3. then gave blows on the back 
of the head of Kunju with choppers. 
Accused No. 1 then inflicted two in- 
juries on the right shoulder of Kunju. 
Accused 4 then stabbed Kunju deceas-= 
ed in his back with a Malapuram knife. 
At the same time, accused 5 gave three 
blows with an iron rod in the chest of 
the deceased. Kunju deceased fell 
down on receipt of these injuries. The 
companions of Kunju then got into the 
back of the lorry and shouted to the 
accused not to kill Kunju. Accused 
No. 6, who had a wooden spear, then 
gave a blow with it on the right hand 
of Achan-Kunju. The lorry then start- 
ed. While the lorry was moving away, 
some stones were thrown on the lorry 
by the accused. The lorry thereafter 
stopped at Eramalloor second junction 
where Achan-Kunju got down from 
the lorry. Mathayi asked Pappu and 
his companions also to get down from 
the lorry, but they declined to do so 
and told Mathayi to drop them at the 
house of Yesu PW. Time then was past 
1 O'clock. Pappu, Baby and Joseph 
Cherian got down near Yesu’s house 
and told Yesu PW that accused Nos. 1, 
2,10 and others had killed Kunju. 
Pappu, Baby and Joseph thereafter 
slept at the house of Yesu. On the fol- 
lowing morning they left the house of 
Yesu. 
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23. The case of the prosecution 
further is that on the morning of De- 
cember 14, 1970 Markose (PW 2), whose 
house is situated near Puthupally mar- 
ket, was told about the present occur- 
rence by his children, Markose is a 
member of the Panchayat. After tak- 
ing coffee Markose went at 6.30 a.m. 
to the spot where the dead body of 
Kunju was lying. Markose thereafter 
went to the Kottayam police station at 
a distance of 9 kilometers from the 
place of occurrence and lodged there 
report Ex. P1 at 8 a.m. According to 
that report, Kunju deceased had been 
killed by somebody at 2 am. Markose 
added that he had heard that accused 
Nos. 1,2, 3, 7 and 8 had followed the 
persons who had gone to Eramalloor 
after the meeting at Puthuppally. 
Somebody amongst them was stated to 
have killed Kunju. 


24. Circle Inspector John (PW 
14) then went to the spot of occurrence 
and arrived there at 11 am. The Ins- 
pector found the dead body lying there 
and prepared the inquest report. The 
dead body was thereafter sent to the 
mortuary where post mortem examina- 
tion was performed by Dr. George 
Paul (PW 7) at 3.30 p.m. on that day. 
Joseph Cherian also earlier on that day 
got himself examined from Dr. Nair 
(PW 6) at 10 a.m. The doctor found an 
incised wound 1” x 1/4” x 1/4” on the 
posterior aspect of right forearm of 
Joseph, There was also an abrasion on 
the lip and a contusion on the right 
side of the face of Joseph PW. Accused 
7, 8 and 10 were arrested on December 
18, 1970. Accused 1 to 6 surrendered 
in the court of magistrate on Decem- 
ber 21, 1970, while accused No. 9 sur- 
rendered in that court on December 
23, 1970. No weapon alleged to have 
been used by the accused could be re- 
covered by the police. 


25. At the trial the prosecution 
examined Pappu (PW 1), Mathayi (PW 
3) and Joseph (PW 4) as eye witnesses 
of the occurrence and they supported 
the prosecution case. Achan Kunju and 
Baby were given up by the Public Pro- 
secutor. 


26. The plea of all the accused 
in the course of their statements under 
Section 342 Code of Criminal Proce- 
dure was denial simpliciter. According 
to them, they had been falsely involv- 
ed in this case because they belonged 
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to the Communist Party (Marxist). No 
evidence was produced in defence. 


27. Learned Additional Sessions 
Judge held that accused 1 to 5 had 
formed an unlawful assembly after 
arming themselves with deadly wea- 
pons with the common object of com- 
mitting murder of Kunju deceased. It 
was further held that those five ac- 
cused had caused injuries to Kunju de- 
ceased with their respective weapons. 
They were accordingly convicted under 
Secs. 148 and 302 Indian Penal Code. 
Accused 6 to 10 were acquitted as, in 
the opinion of the learned judge, they 
were not shown to be members of an 
unlawful assembly. As regards injury 
on the person of Joseph (PW 4), the 
trial judge observed that it could not be 
said that the above injury was inflict- 
ed by accused No. 6 as alleged by the 
prosecution. 


28. On appeal the High Court 
agreed with the conclusion of the trial 
court so far as the guilt of the accused 
1 to 5 was concerned. As regards ac- 
cused 6 to 10, it was observed that it 
was not necessary to show that they 
had committed some illegal overt act 
or had been guilty of some illegal 
omission. In the opinion of the High 
Court, the circumstances of the case 
showed that all the accused were mem- 
bers of an unlawful assembly and that . 
the common object of that assembly 
was to do away with Kunju deceased, 
who had earlier on that day organised 
the meeting. In the result, accused 6 
to 10 were also convicted as mentioned 
earlier. - 


29. It cannot be disputed that 
Kunju deceased died as a result of the 
various injuries which were inflicted 
upon him. According to Dr. George 
Paul, who performed post mortem exa- 
mination on the body of the deceased, 
there were 21 injuries on the body of 
the deceased, out of which 7 were in- 
cised wounds, one was a stab wound 
and two were cut wounds. Besides that, 
there were four contused abrasions 
and 7 abrasions. The stab wound was 
on the left side of the back of the 
chest, while the cut wounds were on 
the little finger of the right hand. One 
of the incised wounds was on the back 
of the right hand, while another in- 
cised wound was on the left hand. The 
stomach contained 280 mls of grayish 
white fluid with a smell similar to that 
of toddy. The following incised wounds 
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were sufficient, in the opinion, of the 
doctor, to cause death in the ordinary 
course of nature: 


(1) Incised wound 14.5 em Ïong, T 
em gaping obliquely placed on the 
right side of the back of the head, the 
lower and inner end being on the mid- 
line at the level of the top of the ears. 
The wound had clear cut margins and 
the ends were sharp. The underlying 
skull bone was cut through for 12 cm 
and fissured fractures were found run- 
ning outwards for 2 and 5 cm respec~ 
tively from the upper and middle por- 
tions of the outer edge of the cut on 
the skull. The coverings of the brain 
were torn and the brain contused 
under the fractures. 

(2) Incised wound 18.5 ecm Tong 
1.5 em gaping horizontally placed at 
the back of the head at level of the 
lower end of injury No. (1) right end 
being at a higher level and both ends 
being 7.5 em behind the ears. Wound 
had clean cut margins and ends were 
sharp and the lower edge showed 
shelving. The underlying skull was cut 
through for 10.5 em and the left occi- 
pital bone of the brain showed a cut2 
em deep. 

(3) Incised wound 5 x 1.5 em bone 
deep obliquely placed at the back of 
the head 2 em below injury No. (2)- 
Margins were clearly cut and the up- 
per edge shown shelving. 


(4) Incised wound 7.5 cm Tong 1.5 
cm gaping vertically placed on the 
back of the right shoulder, the upper 
end being at the level of the top of 
the shoulder with clean cut margins 
and sharp ends, the underlying spine 
of the shoulder blade was cut through 
exposing the shoulder joint cavity. 


(5) Incised wound 10.5 cm x 3 em 
muscle deep vertically placed on the 
right side of the back and top_of the 
shoulder, 8 em inner to injury No. (4). 
The wound had clean cut margins the 
upper end was sharp and lower end 
showed tailing for 2.5 cm.” 


30. According to the prosecu~ 
tion case, the injuries found cn the 
body of Kunju deceased were caused 
by accused 1 to 5. In support of its 
case, the prosecution has examined 
Pappu (PW 1), Mathayi (PW 3) and 
Joseph (PW 4) as eye witnesses of the 
occurrence. The above mentioned three 
witnesses, as stated earlier, supported 
the prosecution case and their evidence 
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was accepted by the trial court and 
the High Court. 


31. Mr. Chari on behalf of the 
appellants has assailed the ocular evi- 
dence adduced by the prosecution and 
has contended that it suffers from seri- 
pus infirmities, As against that, Dr. 
Mahmood on behalf of the State has 
canvassed for the correctness of the 
view taken by the High Court. 


32. This Court normally does 
not interfere with the appraise- 
ment of evidence of the trial 
court and the High Court, but 
that fact would not prevent this Court 
‘from interfering if it is found on seru- 
tiny of the evidence that it suffers 
from glaring infirmities. As many as 
five persons have been sentenced to 
death in this case and five others have 
been sentenced to undergo imprison~ 
ment for life. It is essential, in my opi-~ 
nion, that the evidence should be clear 
and cogent, so as to bring the charge 
home to the accused beyond all reason- 
able doubt. ; 


33. According to the prosecu- 
tion case, Pappu (PW 1) and Joseph 
(PW 4) were going with Kunju deceas< 
ed from the Aouse of Yesu PW at about 
lam. when Kunju was attacked by the 
party of the accused. Mathayi (PW 3} 
claims to have witnessed the occurrence 


, because, according to him, he arrived 


at the spot shortly before the occur-~ 
vence in his lorry after paying a visit 
to a contractor. It is also in the evi-~ 
dence of the three witnesses that soon 
after the accused had caused injuries 
to Kunju and the latter had fallen 
down, Pappu and Mathayi PWs along 
with Baby, who too was with them, 
got into Machayi’s lorry which was 
then driven away by Mathayi. The 
conduct of these witnesses if they had, 
in fact, witnessed the occurrence after 
that was most unnatural for none of 
them made any serious atttempt to in- 
form the police about the occurrence. 
It is in the evidence of the above men~ 
tioned witnesses that at first Achan- 
Kunju was dropped from the lorry at 
the next junction at a distance of 
about one furlong from the scene of 
occurrence. Thereafter the lorry was 
taken by Mathayi at the request of 
Pappu and others to the house of Yesu 
PW and Papu PW, Joseph PW and 
Baby were dropped there in front of 
that house. Mathayi thereafter took 
the lorry to his own house. Pappu, ; 
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Joseph. and Baby after informing Yesu 
about the occurrence are stated to have 
slept at Yesu’s house, while Mathayi 
remained at his own house. There is no 
cogent explanation as to why the above 
mentioned witnesses did not go at that 
time in the lorry to the police station 
and lodge a report about the occur- 
rence. If, in fact, a murderous assault 
had been made on Kunju deceased in 
their presence, this would have been 
the normal reaction of the eye wit- 
hesses> No attempt was made in the 
fudgment of Narayana Pillai J., who 
wrote the main judgment of the High 
Court, to find any explanation for the 
above conduct of the eye witnesses, 
Moidu J., who added a small note, men~ 
tioned that the above was indeed the 
principal contention which had been 
advanced on behalf of the accused. In 
the opinion of the learned Judge, the 
witnesses could not have dared to go 
out of the place where they were stay~ 
ing for the night after the gruesome 
murder. I find it difficult to subscribe 
to the view that the witnesses refrain- 
ed from reporting the matter to the 
police soon after the occurrence because 
of fear. The witnesses had got into the 
lorry, while the accused were on foot. 
The police station was at a distance of 
only nine kilometres from the place of 
occurrence. It would not have taken 
the lorry more than 15 or 20 minutes 
to reach the police station, There could 
be no apprehension in the minds of 
the witnesses that they would be over- 
taken and assaulted by the accused be- 
cause the accused were on foot while 
the witnesses had the advantage of be- 
ing in a lorry. 


34. Tt also cannot be said that 
the witnesses were not conscious of the 
necessity of informing the police about 
the. occurrence. According to Mathayi 
(PW 3), he went to the house of one 
Attupurathu Punnachan before going 
to his house and tried to send telepho- 
nie intimation to the police. The wit- 
ness added that he could not contact 
the police because the telephone line 
was out of order. 


35. Another unnatural feature 
of the conduct of Pappu, Mathayi and 
Joseph PWs is that they made no at- 
tempt to see as to what was the condi-~ 
tion of Kunju deceased after the asx 
sault and whether the deceased need- 
ed some aid. The witnesses were ap-~ 
parently not aware at the time they 
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Teft the scene of occurrence that Kunju 
had died because according to their evi- 
dence they shouted at that time to the 
accused not to kill Kunju. Had Kunju 
died in the presence of the witnesses, 
there would have been no occasion for 
the witnesses to shout to the accused 
at the time they left not to kill the 
deceased. Indeed, according to Mathayi 
(PW 3), he came to know of the death 
of Kunju only on the following day at 
5.30 p.m. It may also be observed in 
this context that the evidence of Dr. 
Paul, who performed post mortem exa- 
mination on the body of the deceased, 
shows that the deceased might have 
Survived for some time after the as- 
sault. Tt also cannot be said that the 
witnesses did not go out of fear after 
the occurrence to the place where the 
deceased was Iying because in the nor- 
mal course of events the assailants do 
not remain at the spot of - occurrence 
after the assault. 


36. Even if it may be assumed 
that Pappu, Mathayi and Joseph PWs 
were afraid to go to the police station 
in the darkness of the night, there ap- 
pears to be no justification or cogent 
reason for their not reporting the mat- 
ter to the police’ early on the follow- 
ing morning. It is in evidence that on 
the following morning the witnesses 
did not remain confined to their 
houses but were moving about. Aç- 
cording to Pappu (PW 1), he went 
to Puthupally in a bus on the 
following morning and passed 
through the spot where the dead 
body of Kunju was lying. The 
witness did not step down from the 
bus despite the fact that he saw the 
dead body lying there. Mathayi (PW. 3) 
admits that he went on the following 
morning at 6 am. to Erumeli and 
returned from that place at 5.30 p.m. 
Joseph PW states that he went to 
Vakathanam Hospital by bus at 7.15 
am. on the following morning. If the 
three eye witnesses could move about 
and go to different places on the fol- 
lowing morning, there is no satisfac- 
tory explanation as to why they did 
not go to the police station and make 
a report about the occurrence if, in 
fact, Kunju deceased had been subject- 
ed to a murderous assault in their pre- 
sence. The failure of Pappu, Mathayi 
and Joseph PWs to report the matter 
tothe police creates considerable doubt 
about the veracity of the evidence of 
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these witnesses that they had seen the 
accused causing injuries to the deceas- 
ed. .This Court in the case of Thulia 
Kali v. State of Tamil Nadu (Cri. Ap- 
peal No. 165 of 1971 decided on 25-2- 
1972) = (reported in 1972 Cri LJ 1296) 
Stressed the importance of making pro- 
mpt report to the police regarding the 
commission of cognizable offence. It 
was observed: 


“First information report in a 
criminal case is an extremely vital 
and valuable piece of evidence -for 
the purpose of corroborating the oral 
evidence adduced at the trial. The im- 
portance of the above report can hard- 
iy be overestimated from the stand- 
point of the accused. The object of in- 
sisting upon prompt lodging of the 
report to the police in respect of com- 
mission of an offence is to obtain early 
information regarding the circumstan- 
ces in which the crime was committed, 
the names of the actual culprits and 
the part played by them as well as the 
names of eye witnesses present at the 
scene of occurrence. Delay in lodging 
the first information report quite often 
results in embellishment which is a 
creature of afterthought. On ac- 
count of delay, 
gets bereft of the advantage of 
spontaneity, danger creeps in of the 
introduction of coloured version, exag- 
gerated account or concocted story as 
a result of deliberation and consulta- 
tion. It is, therefore, essential that the 
delay in lodging of the first informa- 
tion report should be satisfactorily ex- 
plained.” 


37. Apart from the above in- 
firmity in the evidence of, the three 
eye witnesses, I find that the prosecu- 
tion evidence is of a partisan character 
and not such on which implicit reli- 
ance can be placed. Pappu (PW 1) ad- 
mits that there was a criminal case 
between his cousin and the fifth ac- 
cused five or six months before the 
present occurrence. Pappu was asked 
whether he was a member of the Kar- 
shaka Sangham. He denied this fact 
though he admitted that he had paid 
money to Kunju for the meeting of 
Karshaka Sangham which had been 
earlier held on the day of occurrence. 
The evidence of Joseph PW, however 
shows that Pappu is a member of 
Karshaka Sangham. Joseph PW admits 
that there were two cases against him 
for good conduct. Joseph and two 
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others were also sentenced to pay fine 
in connection with an assault on a 
tapper. There was also some property 


. dispute in which Joseph and Kunju 


were arraigned as accused but they 
were acquitted. Joseph is a member of 
Karshaka Sangham and was earlier 
also cited as a witness in a case against 
the accused. 


o 3 The prosecution has tried 
to seek corroboration of the evidence 
of eye witnesses from the testimony’ 
of Yesu (PW 5), who has deposed that 
on the night of occurrence at first 
Kunju deceased came to his house ac- 
companied by Pappu, Joseph and Baby, 
and that subsequently Pappu, Joseph 
and Baby came to the house and in- 
formed him of the occurrence. Yesu, 
as already stated earlier, is the Presi- 
dent of Karshaka Sangham in Eramal- 
loor. It is admitted by Yesu that he 
was accused in a case concerning the 
church. He was also accused in another 
criminal case. One other case had been 
filed against him: Shortly before his 
evidence in court he was accused in a 
case filed in the court of District Magis- 
trate. Yesu was also a prosecution wit- 


‘ness in a case in the Court of Sub- 


Divisional Magistrate Kottayam in 
which certain remarks were made 
against Yesu. Yesu thereafter filed a 
petition in the High Court for expung- 
ing those remarks. Yesu was asked 
whether a finding had been given in a 
civil case that he had forged a docu- 
ment. Yesu admitted that there had 
been such a case, but according to him, 
it related to the correction of a docu~ 
ment. It is further in the evidence of 
Yesu that the police had sent up for 
trial Yesu’s son and four others for 
causing injuries to accused No. 10. In 
view of the above, I find it difficult 
to place much reliance upon his testi- 
mony. 


39. Reference has also been 
made by Dr. Mahmood to the fact that 
an incised wound was found on the 
person of Joseph PW by Dr. Nair when 
he examined Joseph on the morning 
of December 14, 1970. It is urged that 
the aforesaid injury was caused to 
Joseph by accused No. 6 with a wooden 
spear. The presence of the said injury, 
according to the learned counsel, lends 
assurance to the testimony of Joseph 
that he was present at the scene of 
occurrence. In this respect I find that 
according to Dr. Paul, who is Assistant 
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Professor of Forensic Medicine in 
Medical College Trivandrum, the incis- 
ed wound could not be caused with a 
wooden spear and that such a spear 
would cause only a lacerated injury. 
Dr. Paul’s testimony thus creates some 
doubt regarding the reliability of the 
prosecution evidence that Joseph had 
received injury with a wooden spear 
at the hand of accused No. 6. In any 
case the aforesaid injury could have 
been caused in a variety of circums- 
tances and would not necessarily show 
that Joseph was present at the scene 
of occurrence. 


40. The circumstances of the 
case tend to show that Kunju deceas~ 
ed was killed at a late hour during the 
night between December 13 and De- 
cember 14, 1970 when he was coming 
from a place where he had taken tod- 
dy. The fact that no report was lodged 
with the police during the night and 
no one went to the village abadi and 
raised hue and cry tends to show that 
no one was present along with the de- 
ceased at that time. His dead body, it 
seems, was discovered in the morning 
and thereafter a report was lodged by 
Markose who admittedly was not a 
witness of the occurrence. Markose in 
the report mentioned the names of only 
accused 1, 2, 3, 7 and 8 and, according 
to him, he had heard that someone out 
’ of them had killed Kunju deceased. In 
my opinion, it is not possible to sustain 
the conviction of the accused-appel- 
lants on the evidence adduced in the 
case. 


ål. 
peal, set aside the 
acquit the accused. 


ORDER BY THE COURT 


42. In accordance with the opi- 
nion of the majority, the appeals are 
allowed in part. The convictions of ac- 
cused Nos. 1-5 under S. 302 as also 
under S. 148 of the Indian Penal Code 
are maintained, but their sentence 
under Section 302 I P.C. is re- 
duced from that of death to that of 
imprisonment for life. Their sentence 
under S. 148 of the Indian Penal Code 
is upheld. The sentences would þe 
concurrent. The convictions of accused 
Nos. 6 to 10 under S. 302/149 as also 
under S. 148 of the Indian Penal Code 
are set aside and they are acquitted of 
these charges. The conviction and sen- 
tence of accused No, 6 under S. 324 


I, therefore, accept the ap~ 
conviction and 
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of the Indian Penal Code are maintain- 
ed and his appeal to that extent, is 


dismissed. 
Appeals partly allowed, 
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Index Note: (A) Income-tax Act 


(1922), S. 66A — Certificate by High 
Court — Reasons — Necessity. 
Brief Note: (A) In Income-tax 


references if the High Court does not 
give any reasons while granting the 
certificate for appeal to the Supreme 
Court, the certificate can be revoked. 
(Para 1) 


Index Note: (B) Imcome-tax Acé 
(1922), S. 10 (2) (xv) — Mining lease— 
Assessee required to carry out mining 
operations to extract minerals — Held 
amount of lease money and fee for 
prospecting licence was capital expendi- 
ure, ' 


Brief Note: (B) In mining Ieases, 
the empirical test is that where mine- 
rals have to be won, extracted and 
brought to surface by mining opera- 
tions, the expenditure incurred for ac- 
quiring such a right would be of a 
capital nature. But where the mineral 
has already been gotten and is on the 
surface, then the expenditure incurred 
for obtaining the right to acquire the 
raw material would ‘be a revenue ex- 
penditure laid out for the acquisition 
of stock-in-trade. AIR 1960 SC 1034, 
Relied on. (Para 5} 


The assessee, a firm carrying on 
mining business, had pursuant to an 
invitation to tender for mica mining in 
accordance with the terms and condi- 
tions prescribed in the Mineral Conces- 
sion Rules, tendered for certain areas 
for a certain amount. The lease was 
for 20 year's and the areas which were 
offered had previously been worked 
by other private companies for 15 
years. This offer of the assessee was 
accepted and the lease was granted to 
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it. The assessee had also paid certain 
amount as the fee for prospecting 
licence, 


Held that though the mica pillars 
which had been exposed by the min- 
ing operation of other private companies 
had enhanced the value of the right 
which was leased to the assessee, none~ 
theless the assessee had to carry oui 
some mining operations to extract the 
mineral from the pillars which was 
embedded in the land. The amount paid 
was for acquiring a right of enduring 
nature to extract and remove the mica 
to bring it to the surface, grade it and 
pay royalty to the Government in ac- 
cordance with the quality of each grade 
of mica extracted. The expenditure of 
lease money was a capital expenditure. 

7 (Paras 9, 10) 


The fee for prospecting licence 
was paid to obtain a licence to carry 
out, investigate, search and find the 
mineral with the object of conducting 
the business of extracting ore from the 
earth. It was therefore paid for initia- 
ting the business and was of a capital 
nature, (Para 11) 
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chanda, Sr. Advocate, (M/s. P. Lu 
Juneja, S. P. Nayar and R. N. Sachthey, 
Advocates, with him), for Respondent, 


A. L R. 
The following Judgment of the 
Court was delivered by 
JAGANMOHAN REDDY, J.:— 
This appeal is by special leave agains 
the judgment of the High Court of 


Rajasthan in an Income-tax reference 


under S. 66 (1) by which it answered 
the two questions referred to it in the 
negative. Before this appeal was filed, 
Appeal No. 1238/1969 had been filed 
on a certificate but that was dismissed 
because this Court had in several cases 
held that in Income-tax references if 
the High Court does not give any rea- 
sons while granting the certificate, the 
certificate can be revoked, 

The assessee, a firm carry- 
ing on mining business at Udaipur 
with a branch at Mandal, had pursuant 
to an invitation to tender for mica 
mining in accordance with the terms 
and concitions prescribed in the Mine- 
ral Concession Rules; tendered for cer- 
tain arees for Rs. 1,57,150/- of which 
Rs. 3,360/- was payable towards the 
mica scrap lying on the surface. The 
lease was for 20 years and the areas 
which were offered had been worked 
by other private companies for 15 
years, This offer of the appellant was 
accepted and the lease was granted’ to 
it. In the relevant assessment year 
1952-53 for which the previous year for 
the head: office ended on October 30, 
1951 and for the branch ended on 
March 30, 1952, the appellant claimed 
Rs. 7,857/~ being the 1/20th of the 
tender money as revenue expenditure 
incurred during that year. The claim 
of the assessee was rejected by the 
Income-tax Officer on the ground that 
the money was paid for the value of 
the land which it had acquired because 
the mine granted to the assessee had 


already been worked by the private. 


companies. In an appeal against this 
order, the Appellate Assistant Commis- 
sioner confirmed the disallowance of 
the expenditure as in his view, it was 
of a capital nature expended for the 
acquisition of a capital asset. Against 
this order, an appeal was filed to the 
Appellate Tribunal. The Tribunal 
however allowed Rs. 3,360/~ paid for 
mica scrap lying on the surface as a 
revenue expenditure incurred in the 
acquisitition of stock-in-trade, but dis- 
allowed the claim for the balance of 
Rs. 1,53,800/- which was paid under 
the tender as a capital expenditure. 

Be The assessee had also claim- 
ed Rs, 3,200/- as the fee paid by it at 
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the rate of Re. 1/~ per acre per year 
for prospecting licence. The Income- 
tax Officer disallowed this amount 
under S. 10 (2) (xv) of the Indian 
Income-tax Act, 1922 (hereinafter call- 
ed the ‘Act’) on the ground that the 
licence was obtained by the assessee 
only that year, that the fee was paid 
in addition to the royalty payable on 
the value of the emeralds excavated 
and sold and that it was an initial ex- 
penditure for procuring a right to pros- 
pect mines. The Appellate Assistant 
Commissioner in an appeal by the as- 
sessee negatived the claim on the 
ground that under that licence the as- 
sessee had a right to win and com- 
mercially exploit the minerals which 
the assessee actually carried out. The 
Tribunal while dismissing the appeal 
filed against the order of the Appellate 
Assistant Commissioner observed that 
the prospecting licence fee cannot be 
equated to a payment made for the 
purchase of stock-in-trade, that it was 
not based on any quantity of minerals, 
that the minerals had to be won and 
extracted from the earth and the term 
“prospecting licence” shows that the 
mine had not yet started working asa 
mine and that the payment was to ini~ 
tiate the business. It also held that 
the period of one year for which the 
licence was obtained cannot justify the 
fee paid as a revenue expenditure. The 
assessee thereafter filed application 
under S. 66 (1) of the Act and as in 
its opinion a question of law did arise, 
referred the following two questions to 
the High Court for its opinion: 


1. Whether on the facts and in the 
circumstances of the case, the prospect~ 
ing licence fee of Rs. 3,200/- is allow- 
able as revenue expenditure? 


2. Whether on the facts and in the 
circumstances of the case, the appro- 
priate part of Rs. 1,53,800/- was allow- 
able as revenue expenditure? 


4, Taking the second question 
first, it is contended before us by the 
learned advocate for the appellant that 
Rs. 1,53,800/- paid for pillars of mica 
standing in the land leased out after 
the other private companies had work- 
ed it was a revenue expenditure þe- 
cause the tender which was given and 
accepted was on the basis of the calcu- 
Jations in the Indian Mining Hand 
Book for a specifie quantity of mica in 
the mines which was the assessee’s 
stock-in-trade. The revenue however 
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submits that the amount of the lease 
was a capital outlay incurred for the. 
initiation of the business, and that the 
Pillars of mica cannot be  stock-in- 
trade unless the mica was excavated 
and brought to the surface. A large 
number of cases decided in this coun- 
try and in England, dealing with dif- 
ferent topics were referred and argu- 
ments addressed before us dealing with 
many analogies of one kind or other, 
tendu leaves, mangoes, apples, sand, 
brick, earth, lime and other commodi- 
ties all with a view to persuade us to 
ascertain what is the true test to be 
applied to the particular facts of this 
case, We do not however propose to 
refer to cases dealing with variety of 
topics except perhaps to determine the 
nature of the expenditure incurred in 
this case by the assessee. 


5. This Court in Pingle Indus- 
tries Ltd. v. Commr. of Income-tax, 
Hyderabad, 40 ITR 67=(AIR 1960 SC 
1034) had occasion to examine exhaus- 
tively the relevant Indian and English 
cases for determining what is a capital 
expenditure and what is a revenue ex- 
penditure, That was also a case of min- 
ing where the assessee obtained leases 
for excavating Shahabad stones for a 
period of 12 years for which an annual 
payment of Rs. 28,000/- was agreed 
upon, The majority of Judges, Kapur, 
J. and Hidayatullah, J. (as he then 
was) (S. K. Das, J. dissenting) held 
that the assessee acquired by his long 
term lease the right to win stones, that 
the stones in situ were not its 
stock-in-trade in a business sense but 
a capital asset from which after ex- 
traction it converted the stones into its 
stock-in-trade. It was also held that 
the payment was neither rent nor 
royalty but a lump payment in instal- 
ments for acquiring a capital asset of 
enduring benefit to its trade; the 
amounts being outgoings on capital ac- 
count, were therefore not allowable 
deductions, The proposition as qualifi- 
ed by Lord Cave in Atherton v. British 
Insulated and Helsby Cables Ltd. (1926) 
AC 205 at p. 213 that in the absence 
of any special circumstances leading 
to the opposite conclusion, when an 
expenditure is made, not only once and 
for all, but with a view to bringing it 
into existence an asset or advantage 
for the enduring benefit of a trade, has 
been applied, explained and varied 
from time to time as the circumstances 
of the particular case required. .The 
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application of these principles to the 
various cases and the conclusions reach- 
ed by courts in those cases often lead 
to irreconcilable results. It is because 
the topic itelf is a troublesome one and 
is not rendered any the less difficult 
by resorting to principles. “It is not 
always easy” observed Romer, L.J. in 
Golden Horse Shoe (New) Ltd. v. 
Thrrgood (H. M. Inspector of Taxes) 
(1934) 18 Tax Cas 280 “to determine 
whether a particular asset belongs to 
one category or the other” nor does it 
deperd in any way “on what may be 
the nature of the asset in fact or in 
law.” In our own Court this difficulty 
has heen put very tersely, if we may 
sav so with respect, by Hidayatullah, J. 
(as he then was) in Abdul Kavoom v. 
Commissioner of Income-tax (1962) 44 
ITR 689 at p. 703 = (AIR 1962 SC 680) 
when he said: 

«none of the tests is either ex- 
haustive or universal. Each case de- 
pends on its own facts, and a close 
similarity between one case and another 
is not enough, because even a single 
significant detail may alter the entire 
asvect. In deciding such cases, one 
should avoid the temptation to decide 
eases (as said by Cordozo......... The 
nature of the Judicial Process, p. 20) 
bv matching the colour of one case 
against the colour of another. To decide, 
therefore, on which side of the line a 
ease falls, its broad resemblance to 
another case is not at all decisive. 
What is decisive is the nature of the 
business, the nature of the expen- 
diture, the nature of the right 
acquired, and their relation inter se, 
and this is the only key to resolve the 
issue in the light of the general prin- 


ciples, which are followed in such 
cases.” 
The determining factor will depend 


largely on the nature of the trade in 
which the asset is employed. The seve- 
ral cases which do not deal with the 
mining leases but are concerned with 
different assets are of little help in 
the same way as in Mohanlal Har- 
govind v. CIT. 17 ITR 473 = (AIR 
1949 PC 311) cases relating to the pur- 
chase or leasing of mining quarries, 
deposits of brick earth or in case of 
contract of collecting and removing 
tendu leaves were considered not to 
be of assistance by the Privy Council. 
The principles enunciated for deter- 
mining the nature of the expenditure 
have been sought to be applied to dif- 
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- ferent situations arising on the facts of 


each case, but the difficulty in match- 
ing them with the seeming irreconcila- 
bility are perhaps explicable only on 
the ground that the determination in 
any particular case is dependent on the 
character of the lease or agreement, 
the nature of the asset, the purpose 
for which the expenditure was incurr- 
ed and such other factors as in the facts 
and circumstances of that case would 
indicate. If we confine our attention to 
the mining leases, what appears to us 
to be an empirical test is that where 
minerals have to be won, extracted and 
brought tc surface by mining opera- 
tions, the expenditure incurred for 
acquiring such a right would be of a 
capital nafure. But where the mine- 
ral has already been gotten and is on 
the surface, then the expenditure in- 
curred for obtaining the right to ac- 
quire the raw material...... that is...... 
the minerel, would be a revenue ex- 
penditure laid out for the acquisition 
of stock-in-trade. An expenditure in- 
curred for acquiring a right to take 
away sand from the surface of river 
beds has been treated as if the sand 
was stock-in-trade,...... M. A. Jabbar 
v. Commissioner of Income-tax, 68 
ITR 493=(AIR 1968 SC 745)...... in the 
same way as tendu leaves have been 
treated by the Privy Council in Mohan- 
lal Hargovind’s case, 17 ITR 473 = 
(AIR 1949 PC 311). In the former case, 
Bhargava, J. indicated a number of 
factors which led to the conclusion 
that the expenditure incurred by the 
assessee in obtaining the lease was 
revenue expenditure for the purpose 
of obtaining stock-in-trade and not 
capital expenditure which were: (1) 
that the lease was for a very short 
period of 11 months only; (2) that the 
sole right which was acquired by the 
assessee under the lease deed was to 
take away the sand lying on the sur- 
face of the leased land where no ques- 
tion of raising, digging or excavating 
for the sand before obtaining it was 
involved. In other words, no operation 
had to be performed on the land it- 
self and “is not a case where the gra- 
vel is in any true sense” as pointed 
out in Gold2n Horse Shoe (New) Ltd’s. 
case (1934) 18 Tax Cas 280 “was won 
from the soil...... it is merely shovell- 
ed up where it lies.” In the latter case 
the Privy Council said that the leases 
for the right to collect and remove 
tendu leaves under which a certain 
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sum was payable by instalments as a- 
consideration for the grant of that 
right was a revenue expenditure. It 
pointed out that the contracts were 
short term contracts, that the picking 
of the leaves had to start at once or 
practically at once and to proceed 
continuously and that under the con- 
tract it is tendu leaves and nothing but 
tendu leaves that are acquired. At 
page 478 while comparing that case 
with the case of Kauri Timber Co. Ltd. 
v. Commr. of Taxes, 1913 AC 771 
where the company’s business consisted 
in cutting and disposing of timber and 
it had in some cases acquired timber- 
bearing lands and in other cases it 
purchased the standing timber, the 
lease itself being - for 99 years, the 
Privy Council observed: 


“In the present case the trees 
were not acquired; nor were the leaves 
acquired until the appellants had re- 
duced them into their own possession 
and ownership by picking them. The 
two cases can, in their Lordships’ opi- 
nion, in no sense be regarded as com- 
parable. If the tendu leaves had been 
stored in a merchant’s godown and the 
appellants had bought the right to go 
and fetch them and so reduce them into 
their possession and ownership it could 
scarcely have been suggested that the 
purchase price was capital expendi- 
ture. Their Lordships see no ground in 
principle or reason for differentiating 
the present case from that supposed.” 
The analogy referred to in the above 
passage is sought to be applied to the 
facts of this case but in our view there 
is hardly any justification for such a 
conclusion having regard to the find- 
ings of the Tribunal and the Income- 
tax authorities. 


6. The learned advocate for the 
assessee contends that the Income-tax 
Officer, the Appellate Assistant Com- 
missioner and the Tribunal, each of 
them. had given different findings for 
coming to the conclusion that the ex- 
penditure was of a capital nature while 
the High Court gave yet another rea- 
son to. answer the questions against 
the assessee. Inasmuch as the correct- 
ness or otherwise of the order depends 
greatly upon what has been found as 
facts of this case, it would be useful 
to examine the respective orders. 

T. The Income-tax Officer, as 


we have earlier stated, held that 
the money was paid for the value 
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of the land which the  assessee 
had acquired because the mine granted 
to the assessee has already been work- 
ed by other private companies. This 
finding, according to the learned advo- 
cate, is contrary to the facts set out in 
the statement of the case by the Tribu- 
nal in which a reference was made to 
paragraph 5 of the invitation to tender. 
It reads: 


“As the area has been worked by 
a private company during the past 
fifteen years, all the known mines and 
quarries and prospecting pits have ac-. 
quired a value which can be determin- 
ed on the principles of ‘mine valua- 
tion’. Intending applicants are therefore 
requested to visit the area before April 
15, 1950 and assign their own value and 
offer it...... á 


According to the assessee, as already 
pointed out, it had offered Rupees 
1,57,150/- after the mica had been 
valued on the principles of mine valua- 
tion which represented a payment of 
stock-in-trade. The Appellate Assistant 
Commissioner has rejected the claim of 
the assessee with these observations: 


“On merits the appellants’ claim 
cannot be sustained because the cir- 
cumstances detailed above clearly in- 
dicate that the payment of tender 
money was for the acquisition of capi- 
tal asset and not, as sought to be 
made out, for the stock of ores. The 


‘stock was not here on the surface but 


it was still embedded with the only 
difference that its availability could 
be more definitely guaged than in the 
case of an unworked area. It would not 
make any material difference whether 
the miner acquires a lease on ordinary 
terms for an area which does not give 
aclear indication of the possible exist- 
ence of ore or he acquires on more 
expensive terms an area which is in 
such a condition that it gives definite 
indication about the possibility of exist- 
ence of ore therein and also broadly 
the extent thereof. Acquisition in either 
case would be of a capital asset and 
payment therefor, small or large, a 
capital expenditure.” 

Earlier the Appellate Assistant Com- 
missioner had stated that when the 
lease was allotted to the appellant by 
the Mining Department, 


“it was made clear that any mica 
scrap left by the predecessor exploiters 
M/s. Duduwala & Co., on the surface 
would be removed either by these ex- 
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ploiters within three months or if not 
so removed it would stand forfeited to 
the Rajasthan Government; in any case 
it was not to come to the appellants.” 
In the light of what has been stated, it 
is clear that the Appellate Assistant 
Commissioner made a distinction be- 
tween mica that has been excavated 
and brought to the surface and the 
mica which was still embedded and 
had to be excavated even though it 
was more easily available because of 
the labour already expended in the 
working out of the mine by the other 
private companies, 


8. The conclusions of the Tri- 
bunal are set out in the following pas- 
sage: 

“In our opinion, the amount paid 
cannot be equated to payment for raw 
materials. The raw materials have to 
be won and extracted before they 
could be said to be stock-in-trade. The 
sum represents the price that was paid 
by the assessee for obtaining the right 
to extract and win emerald and mica 
in an area which had already been 
worked and developed by a predeces- 
sor for 15 years. If the assessee had to 
start running a mine, it had to incur 
similar expenditure. In this case, the 
amount had been incurred and was 
paid for by the assessee. Thus this 
amount in our opinion represents capi- 
tal expenditure incurred for the pur- 
pose of obtaining certain benefits ofa 
capital nature. This is not in the nature 
of any royalty or rent paid by the as- 
sessee to the authorities. In this con- 
nection, reference was made on behalf 
of the assessee to the provisions of 
Rule 51 of the Mineral Concession 
Rules which prohibits premium being 
paid for obtaining such a licence. This 
rule occurs in Chapter 5 which applies 
to grant of mineral concessions by pri- 
vate persons and we do not consider that 
the rule is relevant for considering the 
question in issue before us where the 
grant is by the State. We do not also 
think that this is in the nature of any 
premium. This is merely for the pur- 
pose of getting benefits of certain 
structures and other works carried out 
in the area which had already been 
worked as a mine previously. This 
cannot be equated to a premium that 
is contemplated by rule 51. We there- 
fore agree with the authorities below 
in holding that the assessee has not 
made out the claim for deduction of 
the amount.” 


A.L R. 


The finding of the Tribunal given in 
the above 2=xcerpt is clear and consis- 
tent with that given by the Income- 
tax Officer and the Appellate Assistant 
Commissioner in that all of them dis- 
tinguished between raw materials 
which had already been extracted and 
brought to the surface and those that 
have still to be extracted. Apart from 
the objection that no question was 
formulated by which the findings of 
the Tribunal were challenged on any 
admissible grounds, there are, in our 
view, no contradictions in the finding 
of the Tribunal as submitted by the 
learned advocate for the assessee be- 
cause what the Tribunal was dealing 
with in the latter part of the passage 
cited above, were the contentions urged 
on behalf of the assessee, firstly, that 
the amount was a royalty or rent paid 
to the authorities and secondly, what 
was paid was in the nature of premium. 
While rejecting these contentions the 
Tribunal gave its reasons but that is 
not to say that the conclusion that the 
amount was a capital expenditure was 
not based on the finding that mica had 
to be extracted and brought to the 
surface before it could be considered 
as the assessee’s stock-in-trade, 


_9. In our view the principles 
which have been applied in the Pingle 
Industries’ case, 40 ITR 67=(AIR 1960 
SC 1034) are equally applicable to the 
facts and circumstances of this case. 
The test for ascertaining whether the 
amount spent is of a capital nature is, 
whether it was spent for obtaining a 
right of an enduring character which in 
the case pf mining leases is to acquire 
rights over land for winning the mine- 
ral. In other words, where the mineral 
is part of the land and some mining 
operations have to be performed to 
extract it from the earth, the amount 
paid to acquire a right over or in the 
land to win that mineral is of an en- 
during character and hence a capital 
expenditure, In this case the mica pil- 
lars which have been exposed by the 
mining operation of other private 
companies had no doubt enhanced the 
value of the right which was leased to 
the appellant but nonetheless the ap- 
pellant still had to carry out some 
mining operations to extract the mine- 
ral from the pillars which was em- 
bedded in the land. If the private com- 
panies before the mica was exposed 
had taken the lease, they would have 
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paid a much lesser amount which 
nonetheless would have been a capital. 
expenditure, It is the labour and ex- 
pense which the private companies ex- 
pended that has enured for the bene- 
fit of the Government and enhanced 
the capital value of the lease. This is 
not a case, as is contended, of mica 
having been gotten so as to form part 
of the stock-in-trade of the assessee as 
in the case of (1934) 18 Tax Cas 280. 
In that case the company had acquired 
rights in certain dumps of ‘tailings’ or 
residuals that remained after the ex- 
traction of gold from ore taken from 
certain gold mines. It was contended 
on behalf of the revenue that the com~ 
pany’s rights in tailings and dumps 
were part of the undertaking which the 
company was formed to acquire and 
any sum paid therefor was capital ex- 
penditure, and that the company’s 
rights in the dump was the purchase of 
a wasting asset. This contention was 
negatived and it was held that the 
purchase price of the tailings was an 
admissible deduction in computing the 
company’s profits for income-tax pur- 
poses, Lord Hanworth, M. R. at p. 298 
observed: 

“After careful consideration of the 
present case, in the course of which 
my mind has fluctuated on either side, 
I think it is to be decided upon its 
own facts——that none of the tests 
‘suggested affords a strict rule of gui~ 
dance. It seems, then, that the Com- 
pany bought these dumps——which 
were no longer in a natural but in an 
artificial condition; which were in 
such a state that they would not have 
passed under a lease of “beds opened, 
or unopened, or minerals’, see Boileau 
v. Heat (1898-2 Ch. D. 301) for the 
purpose of treating them as their 
stock-in-trade, lying stored and ready 
to their hand, at a fair price of £122, 
750, and their intention was to use 
them up and make what they could of 
them by and after treatment. They 
had not to win them from the soil; 
they had been gotten already. If the 
metaphor of working a mine be appli~ 
ed, it might be said that the purchase 
of the dumps was a capital outlay. If 
the metaphor of making gas or coke 
from coal, or of a miller making flour 
from wheat, be applied, it may be said 
that it was an outlay to be placed in 
the profit and loss account. But meta~ 
phors do not provide exact definitions 
and are often misleading. It is safer to 
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give an interpretation to the facts of 
this case as found in the case stated, 
and upon the law relevant to them.” 

This passage at once indicates the dif~ 
ficulties which he in common with 
other Judges has felt when called 
upon to determine the nature of the ex~ 
penditure. 


`. I% The lease in this case was 
for a Iong period: it conferred a right 
to excavate the mica because on the 
findings of the Tribunal mica had to 
be extracted from the mine though the 
earlier working out of those mines by 
other companies had made it much 
easier to perform the final operations 
and because of it a higher amount had 
to be paid. Nonetheless the amount paid 
was for acquiring a right of enduring 
nature to extract and remove the mica 
to bring it to the surface, grade it and 
pay royalty to the Government in ac- 
cordance with the quality of each gra- 
de of mica extracted, We accordingly 
hold that the expenditure incurred is 
a capital expenditure and that the 
second question has been rightly ans- 
wered, 


11. On the first question whe- 
ther the prospecting licence fee of 
Rs. 3,200/~ is allowable as revenue ex- 
penditure, the contention on behalf of 
the assessee is that it is a licence fee, 
not a lease amount nor does it create 
an interest in the land, The Income- 
tax Officer, the Appellate Assistant 
Commissioner and the Tribunal have 
all held that the fee paid for pros- 
pecting licence was not of a revenue 
nature. It was submitted before the Tri- 
bunal that under a prospecting licence 
issued under Chapter 3 of the Mineral 
Concession Rules, 1943 the licensee had 
a right to win and carry away the 
minerals for commercial purposes, and ° 
for that reason the amount should be 
treated as in the nature of a purchase 
price of a stock-in-trade. In support of 
this contention the provisions of R. 23 
were referred to but the Tribunal re- 
jected that contention because in its 
view the amount was paid, as and by 
way of prospecting fees which was for 
Initiation of a business as in the case 
of other minerals and that the cha~ 
racter of the licence did not change 
merely because the licensee had cer- 
tain rights over the minerals obtained 
under the prospecting licence nor was 
it based on any quantity of minerals. 
The minerals had to be won and ex- 
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tracted from the earth and the term 
‘prospecting licence’ shows that the 
mine has not yet started working as a 
mine. It was a fee paid irrespective of 
the quantity of minerals obtained 
which demonstrated clearly that the 
object of the payment was to initiate 
the business. That apart, the period 
for which the licence was obtained viz., 
one year, does not also make it a 
revenue payment and consequently it 
held that the authorities rightly dis- 
allowed the amount. The finding by 
the Income-tax authorities as well as 
the Tribunal that it was a payment for 
initiating the mining operations was a 
finding of fact. In our view also the 
fee was paid to obtain a licence to 
carry out, investigate, search and find 
the mineral with the object of conduct- 
ing the business of extracting ore from 
the earth. It is therefore clear that the 
fee was paid for initiating the business 
and is of a capital nature. By no 
stretch of argument can the fee paid 
for a prospecting licence be equated to 
a payment made for the purposes of 
stock-in-trade. We think that the 
Income-tax authorities, the Tribunal 
. and the High Court are right in coming 

to that conclusion. Our answer tothe 
first question is, therefore also in the 
negative. The two questions having 
been answered against the assessee, 
the appeal is dismissed with costs. 


Appeal dismissed. 
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Index Note: — (A) Income-tax Act 
(1961), Ss, 271, 274 — Satisfaction of 
Jncome-tax Officer — Notice to asses- 
see — Necessity. 

Brief Note: (A) What is contemplat- 
ed by S. 271 (1) is that the Income-tax 
Officer or the Appellate Assistant’ Com- 
missioner should have been satisfied in 
the course of proceedings under the 
Act regarding matters mentioned in 
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the clauses of that sub-section. The 
fact that notices were issùed to the 
assessee subsequent to the making of 
the assessment orders would not show 
that there was no satisfaction of the 
Income-tax Officer during the assess- 
ment proceedings that the assessee had 
concealed the particulars of his income 
or had furnished incorrect particulars 
of such income. AIR 1962 SC 970, Rel. 
on. (Para 8) 


Index Note: — (B) Income-tax Act 
(1961), Ss. 271, 274 (2)—Maitter referr- 
ed to Inspecting Assistant Commissioner 
— Proceedings under S. 271 can still be 
initiated by Income-tax Officer. 


Brief Note: — (B) The proceedings 
for the imposition of penalty in terms 
of sub-section (1) of Section 271 have 
necessarily to be initiated either by 
the Income-tax Officer or by the Ap- 
pellate Assistant Commissioner. The 
fact that the Income-tax Officer has to 
refer the case to the Inspecting Assis- 
tant Commissioner if the minimum 
imposable penalty exceeds the sum of 
rupees one thousand in a case falling 
under clause (c) of sub-section (1) of 
Section 271 would not show that the 
proceedings in such a case cannot be 
initiated by the Income Tax Officer. 
The Income-tax Officer in such an 
event can refer the case to the Inspect- 
ing Assistant Commissioner after ini- 
tiating the proceedings. (Para 10) 
: Index Note: -— (C) Income-tax Act 
(1961), S. 271—Satisfaction of Income- 
tax Officer — Preliminary inquiry 
regarding necessity of initiating pro- 
ceedings not necessary. >. 

Brief Note: — (C) It is not neces- 
sary that the Income-tax Officer be- 
fore feeling satisfied regarding the 
necessity of initiating proceedings for 
imposition of penalty and before issu- 
ing consequential notice should have 
issued another notice to the assessee 
and held a preliminary enquiry regard- 
ing the necessity of initiating proceed- 
ings. Such a course would result in 
mere duplication of the procedure with- 
out any advantage to the parties, AIR 
1940 PC 124, Rel. on. . (Para 11) 
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Mr, M. C. Chagila, Sr. Advocate, 
(Mr. I. N. Shroff, Advocate, with him), 
for Appellant; Mr. N. D. Karkhanis, 
Sr. Advocate, (M/s. R. N. Sachthey and 
S. P. Nayar Advocates with him), for 
Respondent. : 

The following Judgment of the 
Court was delivered by 


KHANNA, J.:— This judgment 
would dispose of four civil appeals 
Nos, 1447 to 1450 of 1969 which have 
been filed by the assessee by special 
leave against the judgment of Gujarat 
High Court whereby that court ans- 
wered the following two questions in a 
reference under Section 256 (1) of the 
Income-tax Act, 1961 (hereinafter 
referred to as the Act) in the affirma- 
tive and in favour of the department: 


(1) Whether on the facts and in 
the circumstances of the case, the pro- 
ceedings for the imposition of penalty 
were properly commenced in the course 
of any proceedings under the Act as 
required by section 271 of the Income- 
tax Act, 1961 for the assessment years 
1959-60 to 1962-63? 


(2) Whether on the facts and in 
the circumstances of the case, there 
was any material or evidence before 
the Tribunal to hold that the assessee 
had deliberately- concealed particulars 
of his income or deliberately furnish- 
ed inaccurate particulars of such 
income as required by S. 271 (1) (c) 
of the Act for the assessment years 
1959-60 to 1962-63?” 

2. While answering question 
No. 1 in the affirmative, the High 
‘Court observed that so far as the as- 
sessment year 1961-62 was concerned, 
the penalty proceedings were invalid. 


3. The assessee is an individual 
and the matter relates to the assess- 
ment years 1959-60, 1960-61, 1961-62 
and -1962-63. During the relevant 
years the assessee derived income 
from several sources. The assessment 
‘for the first year was made under 
section 23 (3) of the Indian Income-tax 
Act, 1922. The Income-tax Officer 
subsequently found that income from 
the business in the name of M/s. Kohi- 
noor Grain Mills Sales Depot (herein- 
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after referred to as the Kohinoor Mills) 
was not included in the return filed 
by the assessee and he had not shown 
any connection with or interest in the 
said business. For the subsequent three 
years the assessee disclosed 20 per cent 
as his share of the profits from Kohi- 
noor Mills. The Income-tax Officer 
was of the opinion that Kohinoor Mills 
was not a genuine partnership but was 
the sole proprietorship concern of the 
assessee and the whole of the income 
from the said concern belonged to the 
assessee, As the assessment for the 
first two years had already been com- 
pleted before the Income-tax Officer 
got the information regarding the in- 
terest in Kohinoor Mills, the Income- 
tax Officer reopened the assessment 
for those two years, The income from 
the Kohinoor Mills was thereafter in- 
cluded in the income of the assessee 
for the first two years as well as in 
the assessments relating to the re- 
maining two years. The order of the 
Income-tax Officer in this respect was 
upheld by the Appellate Assistant 
Commissioner as well as by the Income- 
tax Appellate Tribunal. 


4. The non-disclosure of the 
business profits from Kohinoor Mills 
was considered by the Income-tax 
Officer to represent deliberate conceal- 
ment, and so he initiated penalty pro- 
ceedings under Section 271 of the Act 
for the four assessment years in ques- 
tion. As, however, the minimum penal- 
ty leviable under Section 271 (1) (c) 
of the Act exceeded the sum of rupees 
one thousand, the cases were referred 
under Section 274 (2) of the Act to the 
Inspecting Assistant Commissioner. 

5. The Inspecting Assistant 
Commissioner thereupon gave an op- 
portunity to the assessee of being 
heard and, after hearing him, came to 
the conclusion that the assessee had 
concealed his income and deliberately 
furnished inaccurate particulars there- 
of for all the four assessment years in 
question. He accordingly levied penal- 
ties of Rs. 21,062, Rs. 1,14,477, Rupees 
2,02,584 and Rs. 1,02,731 for the assess~ 
ment years 1959-60, 1960-61, 1961-62 
and 1962-63 respectively. In appeal 
before the Tribunal it was submitted 
on behalf of the assessee that there 
had been no valid levy of the penal- 
ties because the penalty proceedings 
had not been commenced in the course 
of proceedings under the Act. The Tri- 
bunal rejected this contention and ob- 
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served that as the Income-tax Officer 
had given directions in the assessment 
order for the issue of a notice under 
Section 277 (1) (c) the penalty proceed- 
ings could be said to have commenced 
during the course of the assessment 
proceedings and therefore levy of 
penalty was not invalid. The Tribunal 
also rejected the submission made on 
behalf of the assessee that there was no 
evidence to show that the assessee was 
the owner of the business of Kohinoor 
Mills and that there had been conceal- 
ment of his income on the part of the 
assessee. The Tribunal, however, gave 
relief to the assessee in the matter of 
quantum of penalty. On application 
made by the assessee, the questions re- 
produced earlier were referred to the 
High Court. The High Court, as al- 
ready mentioned, answered both the 
questions in the affirmative and in 
favour of the department, So far as 
the assessment year 1961-52 was con- 
cerned, the penalty proceedings were 
held to be invalid on a ground with 
which we are not concerned, 


6. Mr, Chagla on behalf of the 
assessee-appellant has before us assail- 
ed the answers to the two questions 
given by the High Court. It is urged 
that there was no proper initiation of 
proceedings for the imposition of 
penalty. The requisite satisfaction of 
the Income-tax Officer, according to 
the learned counsel, has also not been 
shown to have existed for the initia- 
tion of the proceedings. There was also 
no material or evidence before the 
Tribunal, it is submitted, to hold that 
the assessee had deliberately concealed 
the particulars of his income or had 
deliberately furnished inaccurate parti- 
culars of his income. The above sub- 
missions have been controverted by 
Mr. Karkhanis on behalf of the depart- 
ment and, in our opinion, are without 
merit. 


7. According to cleuse (c) of 
sub-section (1) of Section 271 of the 
Act, if the Income-tax Oficer or the 
Appellate Assistant Commissioner in 
the course of any proceedings under 
the Act is satisfied that any person 
has concealed the particulars of his 
income or furnished inaccurate parti- 
culars of such income, he may’ direct 
that such person shall pay in addition 
to the amount of tax, by way of penal- 
ty a sum calculated in accordance with 
clause (iii) of that sub-section. Sec- 


ALR. 


tion 274 of the Act prescribes the pro- 
cedure for the imposition : of penalty 
and reads as under: 

“274. Procedure. — No order im- 

posing a penalty under this Chapter 
shall be made unless the assessee has 
been heard, or has been given a rea- 
sonable opportunity of being heard. 
__ (2) Notwithstanding anything con- 
fained in clause (iii) of sub-section (1) 
of Section 271, if in a case falling 
under clause (c) of that sub-section, 
the minimum penalty imposable ex~ 
ceeds a sum of rupees one thousand, 
the Income-tax Officer shall refer the 
case to the Inspecting Assistant Com- 
missioner who shall, for the purpose, 
have all the powers conferred under 
this Chapter for the imposition of pe- 
nalty. 


(3) An Appellate Assistant Com- 
missioner on making an order under 
this Chapter imposing a penalty, shall 
forthwith send a copy of the same to 
the Income-tax Officer.” 


Clause (c) of sub-section (1) of S. 271 
shows that occasion for taking pro- 
ceedings for payment of penalty arises 
if the Income-tax -Officer or the Ap- 
pellate Assistant Commissioner is satis- 
fied that any person has concealed the 
particulars of his income or furnished 
inaccurate particulars of such income. 
It has also to be shown that the Income- 
tax Officer or the Appellate Assistant 
Commissioner was so satisfied in the 
course of proceedings under the. Act. 
In the present case, we find that the 
Income-tax Officer while making the 
assessment orders for the assessment 
years in question held that Kohinoor 
Mills had been wrongly shown to be a 
partnership firm and that the other 
alleged partners were simply name 
lenders for the assessee. It was further 
held that Kohinoor Mills was the pro- 
prietary concern of the assessee and’ 
the income from that concern should 
be considered to be the income of the 
assessee. Notice was ordered to be 
issued for proposed penalty under Sec- 
tion 271 (1) (c) of the Act to the as- 
sessee “in regard to the concealment of 
and furnishing inaccurate particulars 
of income” from Kohinoor Mills. Noti- 
ces, it would appear, were thereafter- 
issued by the Income-tax Officer to 
the assessee. 


8. The fact that notices were 
issued subsequent to the making of the 
assessment orders would not, in our 


i 
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opinion, show that there was no satis- 
faction of the Income-tax Officer 
during the assessment proceedings that 
the assessee had concealed the parti-~ 
culars of his income or had furnished 
incorrect particulars of such income. 
What is contemplated by clause (1) of 
Section 271 is that the Income Tax 
Officer or the Appellate Assistant Com=- 
missioner should have been satisfied in 
the course of proceedings under the 
Act regarding matters mentioned in 
the clauses of that sub-section. It is not, 
however, essential that notice to the 
person proceeded against should have 
also been issued during the course of 
the assessment proceedings. Satisfac- 
tion in the very nature of things pre- 
cedes the issue of notice and it would 
not be correct to equate the satisfac- 
tion of the Income-tax Officer or Ap- 
pellate Assistant Commissioner with 
the actual issue of notice. The issue of 
notice indeed is a consequence of the 
satisfaction of the Income-tax Officer 
or the Appellate Assistant Commis- 
sioner and it would, in our opinion, be 
sufficient compliance with the provi- 
sions of the statute if the Income-tax 
Officer or. the Appellate Assistant 
Commissioner is satisfied about the 
matters referred to in clauses (a) 
to (c) of sub-section (1) of S. 271 
during the course of proceedings under 
the Act even though notice to the per- 
son proceeded against in pursuance of 
that satisfaction is issued subsequently. 
We may in this context refer to a deci- 
sion of five judges bench of this Court 


in the case of Commr. of Income-tax, ' 


Madras v. S. V. Angidi Chettiar, (1962) 
44 ITR 739 = (AIR 1962 SC 970). 
Shah J. speaking for the Court while 
dealing with Section 28 of the Indian 
Income-tax Act, 1922 observed: 


“The power to impose penalty 
under Section 28 depends upon the 
satisfaction of the Income-tax Officer 
in the course of proceedings under the 
Act; it cannot be exercised if he is not 
satisfied about the existence of condi- 
tions specified in clauses (a), (b) or (c) 
before the proceedings are concluded. 
The proceeding to levy penalty has, 
however, not to be commenced by the 
Income-tax Officer before the comple- 
tion of the assessment proceedings by 
the Income-tax Officer. Satisfaction be- 
fore conclusion of the proceeding under 
the Act, and not the issue of a notice 
or initiation of any step for imposing 
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penalty is a condition for the exercise 
of the jurisdiction.” 


9. The appellant in the present, 
case, it may be mentioned, has not pro- 
duced or got printed in the paper book 
the notice which was issued to him by 
the Income-tax Officer in connection 
with the imposition of penalty. In the 
absence of that notice, it cannot be 
said, as has now been suggested on be- 
half of the assessee appellant, that 
tħere was no mention in the notice of 
the satisfaction of the Income-tax Offi- 
cer on the point that the assessee had 
concealed the particulars of his income 
or had furnished inaccurate particulars 
thereof, 


10. We are also not impressed 
by the argument advanced on behalf of 
the appellant that the proceedings for 
the imposition of penalty were initiated 
not by the Income-tax Officer but by 
the Inspecting Assistant Commissioner 
when the matter had been referred to 
him under Section 274 (2) of the Act. 
The proceedings for the imposition of 
penalty in terms of sub-section (1) of 
S. 271 have necessarily to be initiated 
either by the Income-tax Officer or by 
the Appellate Assistant Commissioner. 
The fact that the Income-tax Officer 
has to refer the case to the Inspecting 
Assistant Commissioner if the mini- 
mum imposable penalty exceeds the 
sum of rupees one thousand in a case 
falling under clause (c) of sub-sec. (1) 
of S. 271 would not show that the pro- 
ceedings in such a case cannot be ini- 
tiated by the Income-tax Officer. The 
Income-tax Officer in such an event 
can refer the case to the Inspecting 
Assistant Commissioner after initiating 
the proceedings. It would, indeed, be 
the satisfaction of the Income-tax Offi- 
cer in the course of the assessment 
proceedings regarding the concealment 
of income which would constitute the 
basis and foundation of the proceed- 
ings for levy of penalty. 


11. There is also no force in 
the submission made on behalf of the 
appellant that the Income-tax Officer 
before feeling satisfied regarding the 
necessity of initiating proceedings for 
imposition of penalty and before issu- 
ing consequential notice should have 
issued another notice to the assessee 
and held a preliminary enquiry regard- 
ing the necessity of initiating proceed- 
ings. Such a course, in our opinion, 
would result in mere duplication of the 
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procedure without any advantage to 
the parties. A similar contention was 
advanced in a case relating to initia- 
tion of proceedings under S. 34 of the 
Indian Income-tax Act, 1922 and was 
repelled by the Judicial Committee in 
the case of Commr. of Income-tax, 
Bengal v. Mahaliram Ramjidas, (1940) 
8 ITR 442 = (AIR 1940 PC 124) in the 
following words: 


“Therefore a construction of Sec- 
tion 34 which requires a quasi-judicial 
enquiry to be held before the powers 
under the section can be operated 
would result in mere duplication of 
procedure and in two enquiries of the 
same kind. into the same matter, con- 
ducted by the same official, and with- 
out any advantage to the parties, 
A construction so unreasonable and 
unpractical ought not to be preferred 
when another construction is open. Ac- 
cordingly, their Lordships are of opi- 
nion that the Income-tax Officer is not 
required by the section to convene the 
assessee, or to intimate to him the 
nature of the alleged escapement, or to 
give him an opportunity of being 
heard, before he decides to operate 
the powers conferred by the section.” 
It may also be observed that what is 
contemplated by sections 271 and 274 
of the Act is that there should be 
prima facie satisfaction of the Income- 
tax Officer or the Appellate Assistant 
Commissioner in respect of the matters 
mentioned in sub-section (1) before he 
hears the assessee or gives him an op- 
portunity of being heard. The final 
conclusion on the point as to whether 
the requirements of clauses (a), (b) and 
(c) of Section 271 (1) have been satis~ 
fied would be reached only after the 
assessee has been heard or hes been 
given a reasonable opportunity of being 
heard. 


12. The argument that there 
was no material or evidence before the 
Tribunal to hold that the assessee had 
deliberately concealed the particulars 
of his income or had deliberately fur- 
nished inaccurate particulars of such 
income is equally bereft of force. The 
Tribunal while dealing with this aspect 
of the matter referred to its earlier 
observations in the appeal relating to 
the refusal of the Income-tax authori- 
ties to register Kohinoor Mills as a 
firm. Those observations were as 
under: 


A.L Ry 


“In our view, the Income-tax au- 
thorities were fully justified in refus- 
ing to grant registration to the firm 
for all the three years. On going through 
the statements of Ramanbhai, Thakor- 
lal and Gopaldas, we have no doubt at 
all that Ramanbhai, Thakorlal and 
Kirit were not partners in this busi- 
ness, Thakorlal was mere student for 
aconsiderable part of the period dur- 
ing which he masqueraded as a part- 
ner. The qualifications of both Thakor- 
lal and Ramanbhai to be partners of 
this business were only wholly inade- 
quate to the point of being non-exis- 
tence. They had no knowledge of the 
happening of the business and they 
had no control whatsoever on the pro- 
fits which were accumulated in their 
names. The profits were finally dis- 
posed of after Shri D. M. Manasvi be- 
came the sole proprietor of the busi- 
ness and even before he became 
the sole proprietor he had ex- 
tracted the profits from the busi- 
ness under guise of loans to be 
utilised for his own purpose, There is 
no doubt left in our minds that the 
business was under the control of Shri 
D. M. Manasvi once the three dum- 
mies are out of the way, Shri D. M. 
Manasvi is the only adult person left 
in charge of the business and the three 
minors are only his grand children. 
We are, therefore, of the view that not 
only there was no firm in existence 
as alleged by the partnership deed but 
that the business belonged to Shri 
D. M. Manasvi. The inclusion of the 
profits of the business in the assess- 
ment of Shri D. M. Manasvi is not far- 
fetched or fantastic, as the learned 
counsel suggested in the course of his 
arguments. According to the partner- 
ship deed, there were four adult part- 
ners. If three out of these four were 
dummies the only real and effective 
partner was Shri D. M. Manasvi. The 
three minors who were admitted to 
the benefits of the partnership were 
his grand children. The accumulated 
profits while the business was run in 
the guise of a firm were taken over by 
Shri D. M. Manasvi for use according 
to his own sweet will. The final dis~ : 
position of the profits was made only 
after he shed the disguise and became 
the sole proprietor of the business and 
the manner in which the funds were 
ultimately channelised into the invest- 
ment in the company in which his 
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family was interested in the name of 
his son Ravindra only adds the finish- 
ing touch to the scheme. We would, 
therefore, confirm the orders of the 
Income-tax authorities refusing regis- 
tration to the firm for all the three 
assessment years in question.” 

It would thus follow that the Tribunal 
came to the conclusion on the basis of 
relevant evidence that the business of 
Kohinoor Mills was under the control 
of the assessee and that there was no 
firm in existence as alleged. The Tri- 
bunal also found that the income of 
the said concern belonged to the as- 
sessee himself even though the busi- 
ness was run in the guise of a firm. 
It was held that the whole scheme was 
to disguise the profits of the assessee 
as those of the firm. It cannot therefore 
be said that there was no relevant 
material or evidence before the Tribu- 
nal to hold that the assessee had deli- 
berately concealed the particulars ` of 
his income or had deliberately furnish- 


ed inaccurate particulars of such 
income. . 
13. Mr. Chagla has referred to 


the case of Commr. of Income-tax, 
West BengalI v. Anwar Ali, (1970) 76 
ITR 696 = (AIR 1970 SC 1782) where- 
in the relevant head-note which is 
based upon the observations in the 
body of the judgment, reads as under: 

“Proceedings under S. 28 of the 
Income-tax Act, 1922 are penal in 
character. The gist of the offence 
under S. 28 (1) (c) is that the assessee 
has concealed the particulars of his 
income or deliberately furnished in- 
accurate particulars of such income 
and the burden is on the department 
to establish that the receipt of the 
amount in dispute constitutes income 
of the assessee. If there is no evidence 
on the record except the explanation 
given by the assessee, which explana- 
tion has been found to be false, it does 
not follow that the receipt constitutes 
his taxable income. It would be per- 
fectly legitimate to say that the mere 
fact that the explanation of the asses- 
see is false does not necessarily give 
rise to the inference that the disputed 
amount represents income. It cannot 
be said that the finding given in the as- 
sessment proceedings for determining 
or computing the tax is conclusive. 
However, it is good evidence. Before 
penalty can be imposed the entirety of 
circumstances must reasonably point 
to the conclusion that the disputed 
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amount represented income and that 
the assessee had consciously concealed 
the particulars of his income or had 
deliberately furnished inaccurate par- 
ticulars.” 


On the basis of the dictum laid down 
in the above case, it is urged by Mr. 
Chagla that from the mere fact that 
the explanation of the assessee in the 
present case was found to be false it 
did not follow that the disputed amount 
represented his income and that the 
assessee had consciously concealed the 
particulars of his income or had deli- 
berately furnished inaccurate parti- 
culars, In this respect we find that in 
the present case the inference that the 
assessee had consciously concealed the 
particulars of his income or had deli- - 
berately furnished inaccurate parti- 
culars is based not merely upon the 
falsity of the explanation given by the 
assessee. On the contrary, it is made 
amply clear by the order of the Tri- 
bunal that there was positive material 
to indicate that the business of Kohi- 
noor Mills belonged to the assessee and 
the whole scheme was to disguise the 
profits of the assessee as those of a 
firm of four partners. The present is 
not a case of inference from mere 
falsity of explanation given by the 
assessee but a case wherein there are 
definite findings that a device had 
been deliberately created by the as- 
sessee for the purpose of concealing 
his income. The assessee as such can 
derive no assistance from Anwar Ali’s 
case. > 
14, Reference has also been 
made to the observations in the case 
of Commr. of Income-tax, Madras v. 
Khoday Eswarsa and Sons, (1972) 83 
ITR 369 = (AIR 1972 SC 132) that 
penalty cannot be levied solely on the 
basis of the reasons given in the origi- 
nal order of assessment, It is, however, 
not necessary to go into this aspect of 
the matter because the penalty in the 
present case has not been levied solely 
on the basis of the reasons given in the 
original order of assessment, The Tri- 
bunal in this respect has mainly taken 
into account the facts brought to light 
by the order made in appeal arising out 
of the refusal of the Income-tax au- 
thorities to register Kohinoor Mills. 
15. As a result of the above, 
we dismiss the appeals with costs. One 
hearing fee. 
Appeal dismissed. 
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State of Assam, Appellant v. Kri- 
shna Rao and another, Respondents. 

Criminal Appeal Nos. 92 and 93 of 
1970, D/- 15-9-1972. against order of 
the Assam and Nagaland High Court, 
D/- 30-4-1969. 


Index Note — Prevention of Cor- 
ruption Act (1947), S. 4—Mere factum 
of receipt of money raises presump- 
tion under the section — Receipt with 
guilty conscience not necessary for 
raising presumption, 


Brief Note — Where it is proved 
that a gratification has been accepted, 
the presumption under S. 4 of the Pre- 
vention of Corruption Act shall at once 
arise. It is a presumption of law and 
it is obligatory on the court to raise 
it in every case brought under Sec. 4. 
The words “unless the contrary is 
proved” mean that the presumption 
raised by S. 4 has to be rebutted by 
proof and not by bare explanation 
which may be merely plausible. The 
required proof need not be such as 
is expected for sustaining a criminal 
conviction; it need only establish a 
high degree of probability 

(Paras 19, 20) 


Thus if moneys were recovered 
from the pockets of the two accused 
persons which were not their legal re- 
muneration then there can be no fur- 
ther question of showing that these 
moneys had been consciously received 
by them. Cr. Appeals Nos. 61 and 62 
of 1968 (Assam and Nagaland) D/- 30- 
4-1969 Reversed. (Para 21) 


Cases Referred: Chronological Paras 


AIR 1966 SC 1762=(1966) 3 SCR 
736, Jhangan v. State of 
U.P 


. P, 19, 20 
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AIR 1960 SC 548=(1960) 2 SCR 
592, C. I. Emden v. State of 
U. P 


AIR 1958 SC 61=1958 SCR 580, 
State of Madras v. A. Vaidia- 
natha Iyer 

AIR 1954 SC 322=1954 SCR 1098, 
Shiv Bahadur Singh v. State 
of Vindh. Pra. 

(1947) 2 All ER 572=(1948) 1 KB 


? 


68, Braman v. Peele 15 
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A.L R. 

M/s. G. L. Sanghi and R. N. Sach- 
they Advocates, for Appellant; A. S. R. 
Chari, Senior Advocate, (M/s. Shiv 


Pujan Singh and R. Nagaratnam, Advo- 
cates with him) for Respondents. 


The following Judgment was 
delivered by 
DUA, J.:— These two appeals by 


the State of Assam (Cri, A. no. 92 of 
1970 State of Assam v. Krishna Rao 
and Cr. A. no. 93 of 1970 State of 
Assam v. M. D. Bajid) under Art. 136 
of the Constitution are directed against 
the common judgment of the Assam & 
Nagaland High Court dated April 30, 
1969 allowing two appeals by the two 
respondents (Cr. A. 61 of 1968 M. D. 
Bajid v. State of Assam and Cr. A. 62 
of 1968 V. Krishna Rao v. The State of 
Assam) against two separate judgments 
of the Special Judge, Gauhati dated 
June 12, 1968 in two separate trials. 
Though the High Court recorded a 
common judgment, it dealt with the 
two cases separately. We also propose 
to dispose of both the appeals by a 
common judgment. 


2. The relevant. facts giving 
rise to the two cases, the essential fea- 
tures of which are largely common, 
may now be stated. Accused Krishna 
Rao was a Garrison Engineer, M. E. S. 
at Jorhat and M. D. Bajid (appellant 
in the other case) was the Assistant 
Garrison Engineer under him. During 
the term of office of these two offi- 
cers, it is alleged that Messrs Barakar 
Engineering and Foundry Works, Cal- 
cutta were contractors under the 
M. E. S., Jorhat for supplying fabricated 
building materials and for raising stru- 
ctures with that material at the sites 
selected by the M. E. S. The Chief En- 
gineer, Eastern Command, it is not dis- 
puted, is the person who entered into 
the contract and after the contract was 
accepted the accused Krishna Rao in 
the capacity of Garrison Engineer was 
in overall charge of the execution of 
that contract and M. D. Bajid was his 
Assistant. According to the terms of the 
contract the contractor was en- 
titled to receive 75% of the value 
of the goods supplied through run- 
ning account bills. These payments 
had to be vetted in the first instance 
by Bajid as Assistant Garrison En- 
gineer, For the goods already supplied 
two running bills were submitted and 
the payments under those bills were 
made upto May 21, 1964. According to 
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the prosecution case Krishna Rao all 
the time kept harassing the contractor 
with the motive of getting bribe and 
sometimes he expressed to the con- 
tractor’s agent his desire in this res- 
pect. Even in regard to the two bills 
which were duly paid some defects 
were sought to be created by Krishna 
Rao after passing them. The third bill 
duly submitted was delayed on vari- 
ous objections with the object of ex- 
tracting a bribe and ultimately on Au- 
gust 12, 1964 Krishna Rao demanded a 
bribe from C. L. Noronha, the Chief 
Administrative Officer, who was also 
attorney of the contractor company. 
Noronha informed the police who ar- 
ranged a trap with the result that on 
August 13, 1964 first Krishna Rao was 
caught accepting a bribe of Rs. 10,000 
from Noronha and thereafter Bajid 
was caught when he received Rupees 
5,000 as bribe from the same individual 


_in a similar manner. The prosecution 


story is narrated by C, L. Noronha 
(P. W. 3), the man directly concerned 
with the matter, S. P. Chaliha (P.W. 
1) who was in August, 1964 posted as 
Income-tax Officer, A Ward at Jorhat, 
A. C, Barua (P.W. 2), Sub-Divisional 
Officer, Planning, at Jorhat and K. C. 
Kapur (P.W. 5), Dy. Superintendent of 
Police, S.P.E., C.I.A. 


3. C. L. Noronha (P.W. 3) has 
stated in his evidence how Krishna 
Rao, accused, as Garrison Engineer 
tried to delay the payment of the two 
R. A. R. (running account receipt) bills 
of the contractor firm and conveyed to 
the witness the usual expectation of the 
staff to get 20% of the bills by way 


of commission. We do not consider it. 


necessary to go into this evidence in 
detail because, according to the Special 
Judge trying the accused, there being 
a solitary statement of P.W. 3 in this 
respect it was not safe to rely on it 
without some corroboration assuring 
its trustworthiness, According to the 
trial court P. W. 3 claims to have in- 
formed his company superiors about 
the demand of bribe by Shri Krishna 
Rac on behalf of the M.E.S. staff but 
none of those superiors appeared as 
witnesses. The demand and the delay 
in the payment of R. A. R. bills with 
the motive of extorting bribe, in the 
opinion of the Special Judge, was not 
true beyond reasonable doubt. We 
would, therefore, concentrate on the 
prosecution case regarding information 
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of the demand of bribe to the police 
and the trap laid for catching the two 
accused persons. 


ee 4, According to Noronha, rea- 
lising that Krishna .Rao was persistent 
in his demand of bribe and with that 
end in view was obstructing clearance 
of the payment of their R.A. R. bills 
he resolved to inform the police for 
necessary action. On August 11, 1964 
he accordingly went to the office of 


‘the Superintendent of Police S. P. W. 


Park Street and narrated his com~ 
plaint to the S. P. Mr. Choudhury. The 
matter being outside Mr. Choudhury’s 
jurisdiction he expressed his inability 
to take its cognizance but as two offix 
cers, Kapur, Dy. S. P. and his assis- 
tant Bishnoi happened to be present in 
that office P:W. 3 was introduced to 
them. P.W. 3 thereupon filed his writ 
ten complaint Ex. 1 with these offi- 
cers, Next day ie, August 12, 1964 
P.W. 3, along with those two officers, 
went to Jorhat arriving there at about 
1 or 2 p.m. P.W. 3 contacted Krishna 
Rao at about 3 pm. when the latter 
enquired if arrangements for comply~ 
ing with his demand had been made. 
On P.W. 3 telling Rao that his demand 
was too high Rao reduced his own de- 
mand to 3% of the bills already paid 
though he expressed his inability to 
get any guarantee on behalf of the rest 
of the staff. On rough calculation the 
amount of his demand came to Rupees 
14,000 but the bargain was struck at 
Rs. 10,000 to be paid on the following 
day. As P.W. 3 expressed hesitation in 
taking so much money to Rao’s office 


the latter agreed to go to the 
contractors office in the after- 
noon of August 13, 1964, to col- 


lect the amount. On his way of 
Rao’s office P.W. 3 also met the other 
accused Bajid. He too demanded his 
share of commission at 3%. The amount 
acceptable to him was, however, fixed 
at Rs. 5,000, as he represented that it 
was his duty to prepare the R.A.R. 
and that he was also in direct super- 
vision of the contract work. He also 
agreed to go to the contractor’s office 
the following day for collecting the 
amount between 4 and 5 p.m. 


5. P. W. 3 narrated to Kapur 
and Bishnoi all that happened between 
him and Rao and between him and 
Bajid. At about 9.30 or 10 am. on 
August 13, 1964 P.W. 3 contacted Kapur 
at the residence of Deputy Commis~ 
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sioner, Jorhat and told him that he 
would meet him at.the Madras Coffee 
House at about 11.30 am. P.W. 3 then 
contacted Rao and Bajid and on getting 
assurance about the preparation of the 
cheque on account of the bill which 
was supposed to be for Rs. 90,000 con- 
firmed the arrangement of paying the 
money demanded. Rao was to come to 
the office of P.W. 3 at about 1.30 p.m. 
In the Madras Coffee House P.W. 3 met 
Kapur, Bishnoi, who introduced him 
to Chaliha, Income-tax Officer and 
Barua, Sub-Divisional Officer. All of 
them then proceeded to the camp office 
of P.W. 3. This camp office consists of 
three rooms, two of them being bed 
rooms and one office room. All of them 
went to a bedroom where P.W. 3 nar- 
rated his plan. This bedroom has three 
doors and three windows. One door 
opens in the front verandah, one in the 
office room and the third in the bath 
room from where there is an exit to 
the rear verandah. The rear verandah 
is also connected with the office roor 
through a door. All the windows and 
the doors had opaque curtains. The 
doors and windows opening into the 
front verandah were closed and bolted 
from inside. Three peepholes were 
made in the door connecting the bed- 
room with the office room. A curtain 
was also hung on this door to shut 
out light from inside. The table in the 
office room was kept diagonal-wise 
placing the chairs on either side. In the 
bedroom P.W. 3 was asked toe produce 
the Government currency notes. Kapur 
noted the numbers of these notes which 
were of one hundred rupee denomina- 
tion. After P.W. 3 was searched the 
currency notes were besmeared witha 
white powder (phenolphalein powder) 
and instruction was given that if any- 
body touched the notes, then, when his 
fingerss were dipped in water, that 
water would turn reddish. The notes 
were given back to P.W. 3 with ins- 
tructions that the amount should be 
paid to Krishna Rao only on his de- 
mand. P.W. 3 then went to the office 
adjoining the bedroom, At about 1.40 
p.m. Rao, accused, arrived in the office. 
Thereafter what happened had better 
be stated in the words of P.W. 3 him- 
self: ; 

“1, I greeted him hello Mr. Kri- 
shna Rao, come in, come in, As he took 
his seat I closed the front door for 
privacy’s sake. Thereafter I told Mr. 
Krishna Rao ‘Don’t you think your 


AIR. 


demand is too much? He said '3 per 
cent is my normal rate’. I told him 
‘will ten thousand be O. K. as agreed? 
He nodded his head in the affirmative. 
I took out the bundle of notes from 
my right hand pocket sitting with his 
back near the door connecting the bed 
room. He picked up the bundle of 
notes, fiddled with the same for a 
while and kept the same in his trouser’s 
right hand pocket. He then got up and 
was just walking towards the front 
verandah door. I also stood up. By this 
time the raiding party comprising Mr. 
Kapur, Mr. Chaliha, Mr. 
Mr. Bishnoi rushed 
room. Mr. Kapur shouted I am D.S.P. 
of Police and produced his identity 
card. Mr. Krishna Rao turned round Mr. 
Kapur asked Mr. Krishna Rao to pro- 
duce the smeared money which he had 
just received from me. Mr. Bishnoi 


Baruah and , 
into the office | 


caught hold of the hand of Mr. Krishna . 


Rao to search him and Mr. Kapur 
searched the person of Mr. V. Krishna 
Rao. From the right hand side of the 
pant pocket of Shri Krishna Rao Mr. 
Kapur took out the bundle of 100 rupee 
G. C. notes. Some other loose currency 
notes and identity card were also re- 
covered from him.” 


6. Mr. K. C. Kapur, Dy S. P. E. 
appeared as P.W, 5 and substantially 
corroborated the testimony of P. W. 3. 
The two witnesses not connected with 
the police, Chaliha, Income-tax Officer 
and A. C. Barua, Sub-Divisional Offi- 
cer, Planning, appeared as P.W. 1 and 
P.W. 2 respectively. They also fully 
corroborated in all material particulars 
the testimony of Noronha. 


ts Accused Krishna Rao in his 
statement under S, 342, Cr. P. C. deny- 
ing the allegation of his demand for 
bribe admitted his presence in the 
office of the contractor at about 1.30 
p.m. on August 13, 1964. This is what 
he said: 


“On 13-8-64 just at about 1.30 p.m. 
I was taken to the site office godown 
by Shri Srivastava and Shri Chatter- 
jee in their jeep for inspection of 
stores. Earlier at 10.30 am. Shri Nor- 
onha had asked me to increase the 
value of R. A. R. to Rs. 1 lae. saying 
that some stores are lying in his go- 
down which had not been accounted 
for in the 3rd R. A. R. and that I 
could inspect it and then raise the 
amount. To this I told that I should 
be satisfied about the existence of the 
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stores before I could make addition 
and alteration in the payment and in 
| the R. A. R. and then he told me that 
he would send Mr. Chatterjee and Sri- 
| vastava.” 


When questioned about his having 
picked up the bundle of notes of Rupees 
10,000 produced by Noronha and put 
by him in his pocket which were re- 
covered by K. C. Kapur in the presence 
of P. Ws. Chaliha, Barua, Bishnoi and 
Noronha, he replied: 


“It is not correct, the actual fact 
is wher I reached the camp office 
along with Srivastava and Chatterjee 
Noronha was standing at the gate, he 
said that the stores are lying in the 
backyard and he led me inside the 
house When I entered the office room 
he closed the front door and bolted it 
when he became angry on my objection 
he told me that he would teach me a 
lesson and he pushed something on my 
right hand pocket. Then Mr. Bishnoi 
came and Mr. Kapur brought out the 
bundle from my pocket and I could 
then know that it was a bundle of G. C. 
notes. I wanted to make a statement 
but (illegible) did not hear it and did 
not record it. Shri Chaliha and Shri 
Barua came later on and with their 
help Shri Kapur prepared the Memo.” 
Rao also said that he would file a 
written statement. In his written 
statement he repeated what he had 
stated in Court under S. 342, Cr. P. C. 
and nothing new was added therein. 


8. Shanti Ratna Chakravarty 
was produced as defence witness no. 1. 
He was an Upper Division Clerk in 
C.W.E., Jorhat. According to him on 
August 13, 1964 during lunch interval 
he saw Srivastava and Chatterjee with 
Rao coming out from the G.E’s office 
room. They all boarded a jeep and 
left that place. After lunch he also 
saw Bajid going to Garrison Engineer’s 
office. He then saw Chatterjee and 
Srivastava coming out of the office of 
the Garrison Engineer. They also got 
into the jeep and left. Avtar Singh 
(D. W. 2) is a Surveyor Assistant (1) in 
G. E. (Project), Jorhat. He has also de- 
posed that on August 13 at about 1.50 
p.m. Krishna Rao left his office with 
Srivastava and Chatterjee. Chatterjee 
was at that time the sub-contractor 
under Messrs Barakar Engineering 
Company and Srivastava was the Chief 
Engineer of the said company. No 
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reliance was placed by the accused on. 
the evidence of J. A. James (D. W. 2). 


9. The learned Special Judge 
considered the two prosecution wit- 
nesses Chaliha and Barua, as indepen- 
dent witnesses having no animo- 
sity towards the accused persons. 
These witnesses had both heard 
what had transpired between Noro-~ 
nha and Rao and seen that money 
was passed by Noronha to accus- 
ed Rao who pocketed the same at 
once. They have also deposed that 
when caught the accused became dumb- 
founded and non-plussed and there was 
no explanation from him. 


; 10. An objection was also rais- 
ed in the trial court about the legality 
of the sanction to prosecute the two 
accused persons but the court consider- 
ed Ex. 40, read in the light of the evi- 
dence of P.W. 4, to be proper sanction. 
Believing the prosecution evidence the 
court convicted accused Rao and sen- 
tenced him to rigorous imprisonment 
for one year on each count under Sec- 
tion 161, L-P.C. and S. 5 (2) read with 
S. 5 (1) (d) of the Prevention of Cor- 
ruption Act and also to fine of Rupees 
1,000 under S. 5 (2) of the Prevention 
of Corruption Act and with further 
rigorous imprisonment for three months 
in case of default, 


11. _.inso far as Bajid is con- 
cerned it is in evidence that after the 
trap of Krishna Rao, who was caught 
demanding and accepting Rs. 10,000 
from P.W. 3 as bribe all the P.Ws. 
went back to the same bedroom. There 
P.W. 3 then narrated his complaint 
against Bajid. It was to the same 
effect as Ex. 1 which had been previ- 
ously given to the Dy. S. P, After nar- 
rating the facts before Chaliha and 
Barua P.W. 3 produced Rs. 5000 in 
Government currency notes of the 
denomination of Rs. 100 each, Mr. 
Kapur took down the numbers of the 
Government currency notes and then 
a memo was signed by P.W. 3 and 
the other witnesses, After searching the 
person of P.W. 3 the currency notes 
were handed over to him by the Dy. 
S.P. with instruction that the same 
should be paid to Bajid on his demand. 
The remaining version had better be 
alae ae in the words of P. W.3 

elf: 


“T had also informed the members 


of the raiding party about the time 
that is about 4 O’clock when Mr. Bajid 
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would be coming to my office to 
receive the amount. All these functions 
were completed in the bedroom by 
about 3.30 p.m. I was directed by Mr. 
Kapur to take my seat in the adjoin- 
ing office room and wait for Mr. Bajid. 
Round about 4 O’clock Mr. Bajid en- 
tered my room along with my Chief 
Engineer Shri Srivastava whom I 
asked to leave us for a few minutes. 
Mr. Bajid took his seat on the chair 
facing the bedroom door in which the 
peepholes had been made, As soon as 
Mr. Srivastava left I closed the front 
door and took my seat on the other 
chair with my back to the bedroom 
door. At this time I told Mr. Bajid ‘I 
think your demand is too high’. Mr. 
Bajid told me ‘3 p.c. in all’ I told him, 
‘Are you satisfied in 3 p.c. in all? He 
said ‘Yes’, ‘Yes.’ On this I took bundle of 
G. C. notes from my right hand trouser 
pocket and placed the same on the table 
before us, Mr. Bajid took the bundle 
in his hand and put the same in the 
right hand pocket of his pant. Then I 
told him that ‘you have now received 
Rs. 5000/- how much more you want? 
His reply was ‘Whatever is the ba- 
lance’. I then said ‘Are you sure there 
would be no more trouble?’ He said 
"Yes. of course’. At this stage I touch- 
ed my head with my hand which was 
a prearranged signal given to me by 
the Dy. S.P. Immediately then the 
raiding party headed by Mr. Kapur, 
Dy. S. P. rushed into the office room. 
On this Mr. Kapur disclosed his iden- 
tity to Mr. Bajid and also that of the 
witnesses with him. Mr. Kapur asked 
Mr. Bajid (about) the bribe amount 
that he had taken from me. Mr. Bajid 
was absolutely upset and was thunder 
shock. He did not reply to the D.S.P. 
but uttered the words ‘Noronha Saheb 
ne mujhko dhoka diya hai’. Mr. Bajid 
had stood up from the chair and his 
person was searched by Mr. Kapur, 
Dy. S.P. A bundle of G.C, notes was 
recovered from the right hand pocket 
of pant of Mr. Bajid by Mr. Kapur. 
From his personal search certain other 
currency notes and some papers were 
also recovered. 


The number of the recovered G, C. 
notes were checked by Mr. Chaliha 
and Mr. Baruah with the numbers 
mentioned in Memo Ext. 2 and they 
tallied. Thereafter Mr. Kapur drew up 
a recovery list noting down the num- 
ber of the (illegible) list. During the 
course the said list was being prepar- 


A.L R. 


ed by Mr.” Kapur, Mr, Kapur asked 
him “why he had taken this amount’ 
At this Mr. Bajid said ‘Mujhko bachao 
deo’ Ex, 3 is that recovery list which 
bears my signature also,” 


42. P.W. 3 was corroborated 
by the evidence of Kapur, Dy. S. P. 
who appeared as P.W. 6 by S. P. Cha- 
liha (P. W. 1) and A. C. Barua (P. W. 2). 
Tn his statement under S, 342, Cr. P. C. 
Bajid denied any demand having been 
made by him for commission at 3% 
from Noronha. In defence Shanti Ran- 
jan Chakravarty, Avtar Singh and 
J. A. James (D.Ws. 1, 2 and 3 respecti- 
vely) were produced. The first two 
witnesses deposed to having seen Bajid 
going with Chatterjee between 2.30 
and 3 p.m. l 


0 LB Bajid’s explanation for go- 
ing to the contractor’s office is con- 
tained in answer to question no. 4. He 
Said: 

eee: that at about 3 p.m. on 13-8- , 
64 when I was sitting with Avtar Singh 
S. A. (II) in his room Mr. Chatterjee of 
the M. B. Industries Sub-Contractor of 
Barakar appearéd in the room and told 
me that Shri Rao wanted me at site in © 
connection with checking of the stores. 
He o olg me that he has brought 

vehicle a jeep and I migh 
R E jeep ght go along 


In answer to question no. 7 he said: 


“The fact is that as soon as I (?) 
entered the room Mr, Noronha bolted 
the room from inside and he pulled 
out something from his pant pocket 
and pushed the same into my pant 
pocket. I was non-plussed and asked 
him what he was doing. At that very 
moment 3 persons rushed inside the 
room from the backdoor of the office 
room and one of them gave his iden- 
tity as Dy.S.P. Central Intelligence 
Branch, stated loudly and induced me 
to keep the hands up, he caught hold 
both of my hands up finally and the 
bundle was pulled out from my pocket, 
which I saw as G. C, notes. I wanted 
to protest and wanted to say what had 
happened earlier but they did not 
listen to me.” l 


In his written statement he said pra- 
ctically the same thing as had been 
stated by him in court under S. 342, 
Cr. P.C. with the only difference that 
in the written statement he somewhat 
elaborated the details, 
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14, The trial court convicted 
Bajid as well holding the prosecution 
version to have been fully established 
and finding the explanation of the ac- 
cused untrustworthy. Like Rao he was 
also sentenced to rigorous imprisonment 
for one year on each count under Sec- 
tion 161, I.P.C. and under S. 5 (2) read 
with S. 5 (1) (d) of the Prevention of 
Corruption Act. He was also sentenced 
to fine of Rs. 500 with further rigorous 
imprisonment for one month in case of 
default. 


15. On two separate appeals, 
the High Court dealt with the cases of 
the two accused separately though by 
means of a common judgment. The 
Jearned single Judge of the High Court 
at the outset referred to the English 
decision in Brannan v. Peek, (1947) 2 
All ER 572 and to the decision of this 
Court in Rao S. B. Singh v. State of 
Vindhya Pradesh, 1954 SCR 1098 = 
(AIR 1954 SC 322) and observed that 
in trap cases the matter has to be look- 
ed into with great circumspection. In 
the light of this observation the High 
Cougs said that Noronha’s evidence 
read corroboration by some inde- 
pendent witnesses. As the prosecution 
claimed Chaliha and Barua to be in- 
dependent witnesses and the High 
Court also felt that they were high- 
ranking Government officers whose 
evidence could not be brushed aside 
except for cogent reasons, the learned 
single Judge discussed the pros and 
cons as to whether these witnesses 
could actually see the alleged accept- 
ance of the bribe and hear the conver- 
sation between Noronha and the ac- 
cused relating to the bribe in question. 
After referring to the evidence with 
regard to the peepholes the High Court 
felt some doubts about the boring of 
peepholes prior to the occurrence as 
alleged. In entertaining the doubt in 
the matter of peepholes the High Court 
was principally influenced by the 
following factors: 


(1) In Ex. 2, the memorandum 
drawn up after the rehearsal regarding 
the currency notes, which had been 
treated with phenophthalein powder, 
there was no reference to the peepholes 
having been bored though, according to 
the ‘witnesses, that had been done be- 
fore drawing up the memorandum; 

(2) the size of the peepholes was 
differently given by different wit- 
nesses; 
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(3) the version by the witnesses 
did not tally as to who had prepared 
how many peepholes and with what 
instruments; 


(4) the nail and the hammer which 
were said to have been used for boring 
the peepholes were not seized by the 
police and were, therefore, not exhibi- 
ted; and 


(5) though P.W. 9 had stated that 
the doors in which peepholes were 
bored were made of tin, according, to 
K. C. Kapur Dy. S. P. (P.W. 5) they 
were made of ply wood. po 


The High Court also entertained Some 
doubt about the version that Chaliha 
could with one eye peep through 
the lower hole of small dimén- 
sion and see the entire transac- 


tion. These circumstances, broadly 
speaking, weighed with the High 
Court in entertaining reasonable 


doubt as to whether the peepholes had 
at all been bored before the incident 
and this, according to the Court, also 
reflected on: the trustworthiness of 
the two independent witnesses who 
were highly placed Government offi- 
cials. While expressing this doubt the 
High Court added that it was impro- 
per to take the help of Government 
servants in such matters. Being inter- 
ested in the success of the trap these 
witnesses, in the High Court’s view, 
could not be considered to be so inde- 
pendent as to be wuninfluenced by a 
desire to secure from the court convic- 
tion on the basis of their evidence. The 
High Court further entertained reason- 
able doubt whether Chaliha and Barua 
could have heard the conversation be- 
tween Noronha and Rao. The High 
Court further felt that there was no 
corroborative evidence regarding as- 
surance of payment of bribe in regard 
to the payment of the second R.A.R. 
Indeed, the High Court did not feel 
impressed by the evidence that the 
payment of the bills was delayed with 
the object of getting bribe. The delay 
of three months in making payment 
was due to red-tapism and it could not 
be fixed on Rao. The evidence of Cha- 
liha and Barua was thus not believed 
regarding the actual factum of the aec- 
ceptance of illegal gratification. In 
regard to the question whether the 
money was thrust into the pocket of ac- 
cused because of Noronha’s grievance 
against him, the High Court observed 
that there being no independent cor- 


ee 
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roboration of the acceptance of the 
bribe the mere possession and recovery 
of the Government currency notes by 
the raiding party from the person of 
Rao was not sufficient to show that 
this was the money which had been 
received by him within the meaning of 
S. 161, LP.C. On this point Noronha’s 
statement was considered to be insuffi- 
cient to warrant a conviction in the 
absence of corroboration by Chaliha 
and Barua whose evidence was not 
fully believed by the High Court. 


16. In regard to the defence 
evidence the High Court felt that the 
defence version could not be ruled out 
because the prosecution had not led any 
evidence to show as to by which vehi- 
cle Rao had come to the place of oc- 
currence. The High Court also criticised 
Noronha’s failure to inform his supe- 
rior officers about Rao’s conduct. 
Finally, the omission of the prosecu- 
tion to dip Rao’s hands in water to 
see whether it had changed its colour 
on account of the application of pheno- 
phthalein powder was also considered 
by the High Court to be a highly im- 
portant circumstance rendering the 
prosecution version unaccepteble. For 
all these reasons the High Court acquit- 
ted Rao. rp ee Se 


17. Bajid was also acquitted, 
broadly speaking, for similar reasons, 
with the additional circumstances (i) 
that according to Chaliha’s statement 
he had not seen from the peep-holes 
whether Bajid had received the money 
and (ii) that the copies of depositions 
of witnesses in Rao’s case had not been 
supplied to Bajid for facilitating their 
cross-examination and this, according 
to the High Court, had prejudiced 
Bajid to a great extent in the matter 
of his defence. The entire trial of Bajid 
was for this reason considered to be 
tainted with illegality, but the High 
Court did not feel that it would be in 
the interest of justice at such late 
stage to consider the question of re- 
manding the case for re-trial, adding 
that when on consideration of the evi- 
dence it had not been proved that 
Bajid had accepted or obtained or 
agreed to accept or demand any gratifi- 
cation the question of the accused pro- 
ving to the contrary. in his defence did 
not arise. The High Court further ex- 
pressed its opinion that Bajid had been 
decoyed to the place of occurrence and, 
therefore, the defence version which 
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was similar to that of Rao’s was held 
to be highly probable. The High Court 
thus, though accepting the story of 
recovery of currency notes from the 
possession of both the accused persons, 
acquitted them, broadly, for the rea- 
sons just stated. 


18. Before us on behalf of the 
State of Assam it has been strongly 
contended that the prosecution evidence 
with regard to the prior existence of 
the peepholes and the eye-witnesses 
having seen the actual passing of 
money through them is trustworthy 


and should be accepted. This direct evi- - 


dence, it is argued, has been wrongly 
brushed aside, on the ground of omis- 
sion to carry out the phenophthalein 
test in the case of Rao which, in view 
of direct evidence of passing of money, 
was wholly immaterial, and on account 
of inconsequential circumstances in 
the case of Bajid. The High Court, it 
is contended, has erred seriously in 
discrediting the testimony with regard 
to peepholes for reasons which are 
too Slender to bear scrutiny and also 
by ignoring considerations of @yjital 
importance. When once this conclusion 


of the High Court is reversed the case 


for the prosecution, according to the 
appellant’s learned counsel, becomes 
irrefutable, In any event when the evi~ 
dence of the recovery of money from 
the pockets of the pants of both the 
accused persons has been accepted and 
upheld by both the courts, then, by 
virtue of S. 4 of the Prevention of Cor- 
ruption Act the Courts were legally 
obliged to raise the presumption that 
the two accused had accepted or ob- 
tained or agreed to accept or attempt- 
ed to obtain that money as a motive or 
reward such as is mentioned in S. 161, 
I.P.C. unless the contrary was proved. 


The High Court, according to the ap- 


. Pellant’s submission, has wrongly de- 


clined to raise this presumption on the 
ground that the factum of receipt of 
money with a conscious mind or guilty 
conscience is necessary in order to 
bring the case within the purview of 
S. 4. The counsel invited our attention 
to the fcllowing observations of the 
High Court which, according to his 
submission bring out the legal infirmity 


in its approach: — 


“The factum of recovery cannot, 
however, be disputed but in my opinion 
such recovery must be the result of 
receipt of the money and with a guilty 
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conscience. The recovery by itself does 
not fulfil the conditions of the afore- 


` said sections. Although it may be one 


. beyond reasonable doubt, 


| frary is proved’ 


of the strong circumstances towards 
the guilt of the accused, demand and 
acceptance of bribe not being proved 
the factum 
of recovery alone will not establish the 
guilt under those sections.” 


While dealing with the case against 
Bajid also the High Court observed: 


‘unless the con- 
occurring in Sec- 
tion 4 (1) of the Prevention of 
Corruption Act makes it clear that 
the presumption has to be rebutted by 
proof and not by a bare explanation 
which is merely plausible. Before that 
it has to be shown by the prosecution 


“The words 


that the ingredients of offence under. 


Section 161 of the Indian Penal Code 
and Section 5 (1) (d) of the Preven- 
tion of Corruption Act have been pro- 
ved by the prosecution. The plain 
meaning of Section 4 (1) of the Preven- 
tion of Corruption Act is that when 
the offence under the said section is 
proved, a presumption is that a valua- 
ble thing has been received by the ac- 
cused, This being the position in law, 
it has got to be seen whether the ac- 
cused Bajid received the gratifi- 
cation with a conscious mind. As 
regards this, I have already said 
that corroboration of a partisan 
witness is lacking in this case also. 
Furthermore if the evidence of Sri 
Noronha is rejected as uncorroborated 
by evidence in record the mere fact that 
the money was recovered from Bajid 
cannot by itself be treated as accept- 
ance within the meaning of S. 161, 
Indian Penal Code, although it is a 
very strong circumstance towards proof 
of guilt. Furthermore the factum of 
acceptance with a conscious mind must 
also require to be proved by the pro- 
secution. In this view of the matter I 
am of opinion that recovery has been 
proved but as the ingredients of offence 
under Section 161, Indian Penal Code 
have not been satisfied, namely that 
the accused received the money with 
a conscious mind, no offence is said to 
have been committed.” 


In our opinion, there is merit in the 
appellant’s contention that the High 
Court has taken an erroneous view of 
S. 4 of the Prevention of Corruption 
Act. That section reads: 
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“Presumption where public ser- 
vant accepts gratification other than 
legal remuneration: 

4 (1) Where in any trial of an 
offence punishable under Section 161 
or Section 165 of the Indian Penal 
Code or of an offence referred to in 
clause (a) or clause (b) of sub-sec. . (1) 
of S. 5 of this Act punishable under 
sub-section (2) thereof, it is proved 
that an accused person has accepted or 
obtained, or has agreed to accept or 
attempted to obtain, for himself or for 
any other person any gratification 
(other than legal remuneration) or any 
valuable thing from any person, it 
shall be presumed unless the contrary 
is proved that he accepted or obtained, 
or agreed to accept or attempted to 
obtain, that gratification or that valua- 
ble thing, as the case may be, as a 
motive or reward such as is mentioned 
in the said section 161, or, as the case 
may be, without consideration or fora 
consideration which he knows to be 
inadequate. 


(2) Where in any trial of an of- 
fence punishable under Section 165A 
of the Indian Penal Code or under 
clause (ii) of sub-section (3) of S. 5 of 
this Act, it is proved that any gratifi- 
cation (other than legal remuneration) 
or any valuable thing has been given 
or offered to be given or attempted to 
be given by an accused person, it shall 
be presumer unless the contrary is 
proved that he gave or offered to give 
or attempted to give that gratification 
or that valuable thing, as the case may 
be, as a motive or reward such as is 
mentioned in S. 161 of the Indian Penal 
Code or, as the case may be, without 
consideration or for a consideration 
which he knows to be inadequate. 

(3) Notwithstanding anything con- 
tained in sub-sections (1) and (2) the 
court may decline to draw the presump- 
tion referred to in either of the said 
Sub-sections, if the gratification or 
thing aforesaid is, in its opinion, so 
trivial that no inference of corruption 
may fairly be drawn.” 


19. In State of Madras v. A 
Vaidianatha Iyer, 1958 SCR 580 = 
(AIR 1958 SC 61) after reproducing the 
relevant provisions of S. 4 of the Pre- 
vention of Corruption Act this Court 
observed that where it is proved that 
a gratification has been accepted, the 
presumption under S. 4 of the Preven- 
tion of Corruption Act shall at once 
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arise. It is a presumption of law and 
it is obligatory on the Court to raise 
it in every case brought under S. 4. 
In the reported case this Court allowed 
the appeal of the State of Madras and 
setting aside the impugned order of 
acquittal passed by the High Court res- 
tored that of the Special Judge con- 
victing the respondent there. In C. I. 
Emden v. The State of U. P., (1960) 2 
SCR 592=(AIR 1960 SC 548) the ap- 
pellant, who was working as a loco 
foreman, was found to have accepted 
a sum of Rs. 375 from a railway con- 
tractor. The appellant’s explanation 
was that he had borrowed the amount 
as he was in need of money for meet- 
ing the expenses of the clothing of his 
children who were studying in school. 
The Special Judge accepted the evi- 
dence of the contractor and held that 
the money had been taken as a bribe, 
that the defence story was improbable 
and untrue, that the presumption under 
S. 4 of the Prevention of Corruption 
Act had to be raised and that the pre- 
sumption had not been rebutted by 
the appellant and accordingly convict- 
ed him under S. 161, LP.C. and S. 5 of 
the Prevention of Corruption Act, 1947. 
On appeal the High Court held that on 
the facts of that case the statutory 
presumption under S. 4 had to be rais~ 
ed. that the explanation offered by the 
appellant was improbable and palpably 
unreasonable and that the presump- 
tion had not been rebutted, and up- 
held the conviction, The appellant con- 
tended, on appeal in this Court, inter 
alia, (i) that the presumption under 
S. 4 could not be raised merely on 
proof of acceptance of money but it 
had further to be proved that the 
money was accepted as a bribe, (ii) 
that even if the presumption arose it 
was rebutted when the appellant of- 
fered a reasonably probable explana- 
tion. This Court, dealing with the pre- 
sumption under S. 4, observed that 
such presumption arose when it was 
shown that the accused had received 
the stated amount and that the said 
amount was not legal remuneration. 
The word ‘gratification’ in S. 4 (1) was 
to be given its literal dictionary mean- 
ing of satisfaction of appetite or desire; 
it could not be construed to mean 
money paid by way of a bribe. The 
High Court was justified in raising the 
presumption against the appellant as it 
was admitted that he had received the 
money from the contractor and the 
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amount received was other than legal 
remuneration. On the facts the expla- 
nation given by the accused, in agree- 
ment with the opinion of the High 
Court, was held to be wholly unsatis- 
factory and unreasonable. In Dhan- 
vantrai v. State of Maharashtra, AIR 
1964 SC 575 it was observed that in 
order to raise the presumption under 
S. 4 (1) of Prevention of Corruption Act 
what the prosecution has to prove is 
that the accused person has received 
‘gratification other than legal remune- 
ration’ and when it is shown that he 
has received a certain sum of money 
which was not a legal remuneration, 
then, the condition prescribed by this 
section is satisfied and the presump- 
tion thereunder must be raised. In 
Jhangan v. State of U. P., (1966) 3 SCR 
736 = (AIR 1966 SC 1762) the above 
decisions were approved and it was ob- 
served that mere receipt of money is 
sufficient to raise the presumption 
under S. 4 (1) of the Prevention of 
Corruption Act, 


20. Recently in S. N. Bose v. 
State of Bihar, this Court reviewed the 
case law on the point and observed: 


“We next take up the question as 
to the scope of S. 4 of the Prevention 
of Corruption Act. As mentioned ear- 
lier, the appellant admits the fact that 
he received a sum of Rs. 5 from P. W. 4 
on March 14, 1964. Once that fact is 
admitted by him, the court has to pre- 
sume unless the contrary is proved by 
the appellant that he accepted the sum 
in question as a motive or reward for 
issuing the fit certificate. Mr. Mookher-~ 
jea’s contention was that the presump- 
tion in question does not arise unless 
the prosecution proves that the amount 
in question was paid as a bribe. He 
urged that the presumption under Sec- 
tion 4 arises only when the prosecution 
proves that the appellant had received 
‘any gratification (other than legal re- 
muneration) or any valuable thing 
from any person’. He laid stress on the 
word ‘gratification’ and according to 
him the word ‘gratification’ can only 
mean something that is given as a 
corrupt reward, If this contention of 
Mr. Mookerjea is correct then the pre- 
sumption in question would become 
absolutely useless. It is not necessary 
to go into this question in any great 
detail as the question is no more res 
integra. In (1960) 2 SCR 592=(AIR 
1960 SC 548) (supra) this Court held 
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that the presumption under S. 4 arose 
when it was shown that the accused 
had received the stated amount and 
that the said amount was not legal 
remuneration. The word ‘gratification’ 
in S. 4 (1) was given its literal dictio- 
nary meaning of satisfaction of appe- 
-tite or desire; it could not be construed 
to mean money paid by way of a 
bribe.” 


The Court then set out a passage from 
Emden (supra) which was followed in 
D. B. Desai, AIR 1964 SC 575 (supra) 
and Jhangan (1966) 3 SCR 736=(AIR 
1966 SC 1762) (supra). The Court then 
dealt with the question of the onus on 
the accused for proving the contrary 
and observed that, according to the 
wellsettled view of this Court, the 
words “unless the contrary is proved” 
mean that the presumption raised by 
S. 4 has to be rebutted by proof and 
not by bare explanation which may be 
merely plausible. The required proof 
need not be such as is expected for 
sustaining a criminal conviction: it 
need only establish a high degree of 
probability. 


21. Tn view of these decisions if 
moneys were recovered from the poc- 
kets ot the two accused persons which 
were not their legal remuneration then 
on the material on the record there 
can be no further question of showing 
that these moneys had been conscious~ 
ly received by them, because the de- 
fence version that these moneys had 
been thrust into their pockets is, on the 
face of it, wholly unsatisfactory and 
unreasonable, if not flimsy. It is note- 
worthy that the High Court only con- 
centrated on the defence version relat- 
ing to the vehicle in which the accused 
persons claimed to have been brought 
to Noronha’s office, it did not dis- 
believe the prosecution story about 
the behaviour of the accused per- 
sons when they were accosted by 
the witnesses of the raid party 
in the office room and moneys 
were recovered from the pockets of 
their pants. It is somewhat surprising 
that the High Court should not have 
cared to deal with this most important 
aspect without which the trial court’s 
judgment could not logically be re- 
versed, The High Court was also not 
quite. accurate in observing that Cha- 
liha had not seen from the peepholes 
whether Bajid had received the money. 
Chaliha had said in his examination- 
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in-chief; “then Mr. Bajid took the 
money and put the money in the 
right hana side of his pant pocket.” 
In cross-examination all that was 
elicited was “In this case I did 
not see the money actually going 
inside the trouser pocket of Mr. Bajid”. 
Quite clearly, the the High Court was 
somewhat inaccurate in deducing from 
these statements that Chaliha had not 
seen from the peepholes whether Bajid 
had received money. Once the defence 
version, that moneys were thrust into 
the pockets of the pants of the two 
accused persons (which is suggestive of 
the innocence and ignorance of what 
had been thrust into their pockets) is 
held to be improbable, as in our view 
it must be so held, then, the judgmenf 
of the High Court has to be reversed 
and that of the trial court restored, 
subject of course to the decision on the 
argument that the trial of Bajid was 
vitiated on account of the infirmity, 
noticed by the High Court. A 


22. The High Court seems to us 
also to have lost sight of the fact that 
the raid party had on each occasion 
reached Noronha’s office room soon 
after the moneys had found their way 
into the respective pockets of the pants 
of the accused persons, in Krishna Rao’s 
pocket earlier and in Bajid’s pocket a 
copule of hours later. Unless the mem- 
bers of the raid party had witnessed 
the passing of money from somewhere 
(and it is noteworthy that the front 
door of the office room was closed) it 
is not understood how they could 
manage on both the occasions to go into 
the office room soon after the receipt 
of the money by the two accused per- 
sons, by Rao at about 1.40 pm. and 
by Bajid at about 4 pm They un- 
doubtedly reached the room before the 
accused persons with money in their 
pockets could go out of it. It is nobody’s’ 
case that the two accused persons were 
prevented from going out or were 
otherwise detained in the office room 
till the witnesses arrived. The witnesses 
must obviously have been in a posi- 
tion to see when the money was pass- 
ed on to the accused persons. In this 
background, particularly when there is: 
no suggestion that there was any one} 
who went from the office room to in-! 
form the raid party that the moneys: 
had found their way into the pockets: 
of the accused persons, the minor dis- 


crepancies with respect to the size or; 
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the height of the peepholes from where 
three different persons tried to peep 


“and see what was happening in the 


office or, omission on the part of the 
prosecution to show how the accused 
persons came to Noronha’s office, be- 
come wholly inconsequential. These are 
details which, unless the witnesses are 
tutored, do ordinarily vary in minor 
particulars, and, in the normal 
course of things, are found generally to 
be stated differently by different ob- 
servers. In our view, strictly speak- 
fing, these differences or variations are 
indications of the truth rather than of 
falsehood of the version given by the 
prosecution witnesses. 


23. We may now turn to the 
question whether omission to supply 
to Bajid copies of the statements made 
by the witnesses in Rao’s case has pre- 
ffudiced Bajid’s defence. We have not 


. been shown any law under which 


Bajid was entitled to get copies of 
those statements, The trials were sepa- 
rate. It was open to Bajid to inspect 
the record of Rao’s case, if necessary 
with the permission of the court, and 
copy out those statements or secure 
certified copies in accordance with law 
and use them, if necessary, in cross- 
examination of those witnesses who 
also appeared against him. There is no 
question of any violation of any pro- 
vision of law or of any settled princi- 
ple, with the result that, in our opi- 
nion, the High Court was wrong in 
holding Bajid’s defence to have been 
prejudiced by the omission on the part 
of the prosecution to supply to him 
copies of statements of prosecution 
Witnesses in Rao’s case. 


24. For the foregoing reasons, 
in our opinion, these appeals must suc- 
ceed and allowing the same we set aside 
the judgment of the High Court and 
restore those of the Special Judge. The 
respondents, if on bail, must surrender 
fo their bail bonds to serve out their 


Sentences, 
Appeals allowed. 


å 
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K. S. HEGDE, A. N. GROVER AND 
D. G. PALEKAR, JJ. 

N. S. Varadachari, Appellant v. 
G. V. Pai and another, Respondent. 

Civil Appeal No. 586 of 1971, D/- 
21-8-1972. 

_ Index Note: — (A) Representation 
of the People Act (1951), S. 123 (4) — 
Publication of false and defamatory 
matter — Expression of opinion by a 
candidate in relation to another candi- 
date that he is not qualified to be a 
candidate especially on the basis of an 
opinion expressed by the High Court 
is neither a statement of fact nor a false 
(Paras 11, 12) 

Index Note: — (B) Representation 
of the People Act (1951), S. 123 (2) — 
Undue influence — Raising of social, 
economic or legal issues, such as com- 
petency of a person to be a candidate 
for election, on the basis of the High 
Court s judgment does not constitute 
undue influence, (Para 13) 

Index Note:—(C) Representation of 
the People Act (1951), S. 6 — Election 
from graduates’ constituency — Candi- 
date need not þe a graduate, (Para 19) 

Index Note:—(D) Constitution of 

India, Art. 171 (2)—Candidate for elec- 
tion held under sub-cls, (a) (b) (c) of 
Cl. (3) need not be a member of the 
electoral college in question. (Para 20) 
_, Index Note:—(E) Representation of 
the People Act (1951), S. 6—Election to 
Legislative Council — Political parties 
Can sponsor candidates to the seats in 
the Councils. (X-Ref: Constitution of 
ree Art. 171), (Para 21) 
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him), for the Appellant; Mr. S. V. 
Gupte, Sr. Advocate, (M/s. S. S. Javali, 
P. C. Bhartari, J. B. Dadachanji and 
Ravinder Narain, Advocates of M/s. J. 
B. Dadachanji and Co. Advocates, with 
him) (for No. 1) and Mr. S. S. Khanduja, 
Advocates, for Mr. Vineet Kumar 
Advocate, (for No. 2), for Respondents. 

The following Judgment of the 

Court was delivered by 

GDE, J.:— This is an election 
petitioner’s appeal under Section 116-A 
of the Representation of the People Act, 
1951 (to be hereinafter referred to as 
the Act). It relates to the election to 
the Tamil Nadu Legislative Council 
from the Madras City Graduates’ con- 
stituency, The election was held on 
April 11, 1970. Seven candidates con- 
tested in that election, The election 
was according to the principles of pro- 
portional representation by means of 
single transferable vote. The Madras 
City Graduates’ constituency was a 
two member constituency. The 1st 
respondent, Vasantha Pai was declared 
elected in the first count itself. The 
second respondent Narayanaswamy was 
declared elected in the second count. 
The election of Vasantha Pai was chal- 
lenged by the appellant Vardachari who 
is an elector in the constituency in 
question on the ground that Vasantha 
Pai was guilty of corrupt practices 
mentioned in sub-sections (2) and (4) of 
Section 123 of the Act. The High 
Court came to the conclusion that the 
petitioner has failed to make out his 
case and consequently dismissed the 
election petition. Hence this appeal. 

2. The charges levelled against 
Vasantha Pai are: (1) that he 
(Vasantha Pai) falsely carried on pro- 
paganda to the effect that the High 
Court of Madras had decided in an 


earlier election petition between him - 


and R. N. Seshadri that the constitu- 
ency in question is a non-political and 
Narayanaswamy having been sponsored 
by the Swatantra Party any votes given 
to him will amount to “throwing away” 
of the votes and (2) that Narayana- 
swamy being a non-graduate was not 
qualified to be a candidate at the elec- 
tion. 

3. It may be noted at this stage 
that Vasantha Pai did object to the 
candidature of Narayanaswamy before 
the Returning Officer on the two 
grounds mentioned earlier. The Re- 
turning Officer rejected those objec- 
tions holding that there was no material 
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before him to show that Narayana- 
swamy had been sponsored by - the 
Swatantra party and further that’in 
his view a non-graduate is not disquali- 
fied from seeking election from a 
praduate constituency. Even after the 
Returning Officer rejected the conten- 
tions of Vasantha Pai, he admittedly 
carried on the propaganda referred to 
earlier by publishing leaflets as well as 
appeals in the Newspapers. 

4, Section 123 enumerates what 
are corrupt practices for the purposes 
of the Act. Sub-section (2) of that Sec- 
tion to the extent material for our pre- 
sent purpose reads: 


“Undue influence, that is to say, 
any direct or indirect interference 
or attempt to interfere on the 
part of the candidate or his agent, or 
of any other person with the consent of 
the candidate or his election agent, with 
the free exercise of any electoral right.” 

(The proviso is not relevant for our 
present purpose.) 

5. Sub-section (4) thereof says: 

“The publication by a candidate or 
his agent or by any other person, with 
the consent of a candidate or his elec- 
tion agent of any statement of fact 
which is false and which he 
either believes to be false or 
does not believe to be true, in relation 
to the personal character or conduct of 
any candidate, or in relation to the can- 
didature or withdrawal of any candi- 
date, being a statement reasonably cal- 
culated to prejudice the prospects of 
that candidate’s election.” 


ae 6. , Before examining the points 
1n issue, it is necessary to set out a few 
more facts. 


OT In 1967 a seat in the Madras 
City Graduates’ constituency fell va- 
cant, For that seat election was held on 
August 21, 1967. In that election 
Vasantha Pai was one of the contes- 
tants. One of the other contestants 
was R. N. Seshadri. R. N. Seshadri was 
declared elected having secured the 
highest number of votes, Thereafter 
Vasantha Pai challenged the validity of 
the election of Seshadri on various 
grounds. One of the grounds taken by 
Vasantha Pai was that in an election 
from graduates’ constituencies political 
parties were not competent to sponsor 
candidates, Seshadri having been spon- 
sored by the Swatantra party, was not 
qualified to be a candidate. Yet another 
ground taken was that Seshadri was 
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guilty of corrupt practices coming with- 
in sub-section (5) of Section 123 of the 
Act. The High Court set aside the elec- 
` tion of Seshadri on the ground that he 
was guilty of corrupt practices men- 
` tioned in sub-sec. (5) of Section 123. 
Dealing with the question whether 
' Seshadri was qualified to be a candidate 
at the election or not it observed that 
there is no satisfactory evidence before 
it to come to a conclusion that Seshadri 
had been sponsored by a political party. 
: But proceeding further it observed: 
d “It is quite well known that the elec- 
‘ tion to the Madras Legislative Council 
from the Madras District Graduates’ 
Constituency is a non-party election. 
No party symbols are assigned to the 
candidates. The political parties can- 
not also nominate any candidate for 
this election.” 


8. Aggrieved by the decision of 
the High Court, Seshadri took up the 
matter in appeal to this Court. This 
Court affirmed the finding of the High 
Court that Seshadri was guilty of the 
corrupt practices mentioned in sub-sec~ 
tion (5) of Section 123 of the Act. Evi- 
dently this Court was not invited to 
consider the correctness of the observa- 
tions of the learned trial Judge that 
“election to the Madras Legislative 
Council from the Madras District 
Graduates’ Constituency is a non- 
party election”. The judgment of 
this Court did not touch that point. 


; After the decision in 
Seshadri’s case, Vasantha Pai persisted 
in carrying on propaganda that the 
Madras High Court had held that the 
election to the Madras Legislative Coun- 
cil from the Madras District Gradu- 
ates’ constituency isa non-party elec- 

-tion and no political party can sponsor 
a candidate in that election. He also 
carried on the propaganda that 
Narayanaswamy’s candidature had been 
sponsored by the Swatantra party and 
therefore according to him, he was not 

. qualified to be a candidate. 


10. Having set out these facts 
we will first consider whether Vasantha 
Pai was guilty of a corrupt practice 
coming within sub-section (4) of 
Section 123. The charge under this 
head is based on two 
. viz. that he had falsely carried on 
_ propaganda that the High Court had 
- ruled that the constituency in question 

was a non-political constituency and 
i further that he had carried on a false 


grounds. 


A. I. R. 
propaganda that Narayanaswamy was 
not qualified to be a candidate. The in- 
gredients of the corrupt practice men- 
tioned in Section 123 (4) as set out by 
this Court in Guruji Shrihari Baliram 
Jivatode v. Vithalrao, (1969) 2 SCR 766 
= (AIR 1970 SC 1841) are: 


1. The publication by a candidate 
or his election agent or any other per- 
son with the consent of the candidate 
or his election agent of any statement 
of fact. 

2. Which statement is false and 
which was believed by the candidate 
to be false or at any rate was not be- 
lieved by him to be true; 

3. The said statement relates to the 
personal character or conduct of a can- 
didate or in relation to his candidature 
or withdrawal and 


4. The same being a statement rea- 
sonably calculated to prejudice the pro- 
spects of that candidate’s election. 


11. Taking up first the propa- 
ganda of Vasantha Pai that Narayana- 
swamy was not qualified to bea 
candidate, it was only an opinion ex- 
pressed by Vasantha Pai. He made no 
statement of fact. An opinion, much 
less an opinion on a question of law can- 
not be considered as a statement of fact. 
Further his opinion cannot be said to be 
either not bona fide or groundless as 
the same was accepted as correct by the 
High Court of Tamil Nadu in the elec- 
tion petition filed against Narayana- 
swamy though that decision was revers- 
ed by this Court in G. Narayanaswamy 
v. G. Pannerselvam, Civil Appeal No. 
189 of 1971, D/- 12-4-1972 = (reported 
in AIR 1972 SC 2284). 

12. The fact that the Returning 
Officer had held that Narayanaswamy 
was qualified to be a candidate did not 
preclude Vasantha Pai from debating 
that issue before the electorate. 
Vasantha Pai’s propaganda that the 
High Court has held that the graduates’ 
constituency is a non-political constitu- 
ency cannot be said to be false state- 
ment. The High Court advertently or 
inadvertently said so though it was 
wrong in saying so as we shall present- 
ly see. Hence the charge under Sec- 
tion 123 (4) fails. 

13. Now turning our attention 
to the allegation of undue influence, 
we fail to see how a debate whether 
a candidate was qualified to stand or 
whether a political party is competent 
to nominate candidates for a particular 
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constituency can be undue influnce 
within the meaning of Section 123 (2). 
Both candidates have placed their point 
of view before the electorate. Vasantha 
Pai sought support from the High 
Court’s judgment and Narayanaswamy 
relied on the Press Note issued by 


the Election Commission that political ` 


parties are not precluded from sponsor- 
ing candidates in the graduates’ consti- 
tuencies. Candidates in elections are 
{inot only entitled to raise political issues 
they can also raise social, economic and 
legal issues. The fact that a contention 
is untenable does not convert it into 
an undue influence. We do seek to 
limit the scope of the expression “un- 
due influence” in Section 123 (2). As 
observed by this Court in S. K.- Singh 
v. V. V. Giri, (1971) 2 SCR 197 = (AIR 
11970 SC 2097): 


“The freedom of election is two- 
fold: 

(1) freedom ïn the exercise of judg- 
ment. Every voter should be free to 
exercise his own judgment, in selecting 
the candidate he believes to be best 
fitted to represent the constituency; (2) 
Freedom to go and have the means of 
going to the poll to give his vote with- 
out fear or intimidation.” 

14. In that decision this Court 
observed after taking into consideration 
Sectiton 171 (G) of I. P. C. 


“It is clear that in pursuit of 
purity of elections the legislature fro- 
wned upon attempts to assail such 
purity by means of false statements 
relating to the personal character and 
conduct of a candidate and made such 
acts punishable thereunder. But the 
fact that making of such a false state- 
ment is a distinct offence under Sec- 
tion 171-G does not and cannot mean 
that it cannot take the graver form 
of undue influence punishable under 
Section 171-F. The false statements may 
be of such virulent, vulgar or scurril- 
ous character that it would either de- 
ter or tend to deter voters from support- 
ing that candidate whom they would 
have supported in the free exercise of 
their electoral right but for their being 
affected or attempted to be affected by 
the maker or the publisher of such 
a statement. Therefore it is the degree 
of gravity of the allegation which will 
be the determining factor in deciding 
whether it falls under Section 171-C or 
Section 171-G. If the allegation though 
false and relating to a candidate’s per- 
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sonal character or conduct, made with 
the intent to affect the result of an elec- 


. tion, does not ‘amount to interference 


or attempt at such interference, the ofi- 
ence would be the lesser one. If, on 
the other hand, it amounts to interfer- 
ence or an attempt to interfere, it would 
be the graver offence under Sec. 171-F, 
read with Section 171-C.” 

15. Herein it may be noted that 
Vasantha Pai did not make any attack 
on the character of Narayanaswamy. 
His contention was that the election to 
the constituency in question was non- 
political and that Narayanaswamy was 
not qualified to be candidate, he being 
not a graduate. Vasantha Pai was enti- 
tled to place these points of view before 
the electorate and even tell them that 
if Narayanaswamy is elected he may 
challenge his election. It was for 
Narayanaswamy or his supporters to 
counter the arguments advanced on be- 
half of Vasantha Pai. 

16. For the reasons mentioned 
above we agree with the High Court 
that the appellant has failed to establish 
the charges levelled by him. 

17. At the same time we think 
if necessary to observe that the con- 
clusion of the Madras High Court in 
B. N. Seshadri’s case that the Graduates 
Constituency i is a non-party constituency 
is an erroneous conclusion. There is no 
reference to political parties either in 
our Constitution or in the Act. The 
political parties come into the picture 
indirectly though they have an im- 
portant place in our political set up. 
Our Constitution and the Act refer to 
candidates as such and not to the 
parties to which they belong. Arti- 
cle 173 of the Constitution prescribes the 
qualifications of the person to be 
chosen to fill a seat in the legislature 
of a State. They are: 

(1) He must be a citizen of India. 

(2) He must make and subscribe 
before some person authorised in that 
behalf by the Election Commission an 
oath or affirmation according to the 
form set out for the purpose in the 
Third Schedule to the Constitution. 

(3) In the case of a seat in the 
Legislative Assembly he must not be 
less than 25 years of age and in the 
case of a Legislative Council he must 
not be less than 30 years of age and 

(4) He must possess such other 
qualifications as may be prescribed in 
that behalf by or under any law made 
by Parliament, 


42 S. C. [Prs. 18-22] 


18. Then we come to the provi- 
sions of the Act. Section 5 of the Act 
prescribes the qualifications for mem- 
bership of a Legislative Assembly. In 
the case of a general constituency, the 
only qualification prescribed is that he 
must be an elector for any assembly 
constituency in that State. Section 6 
prescribes the qualifications for mem- 
bership of a Legislative Council. That 
Section reads: 


*(1) A person shall not be qualifi- 
ed to be chosen to fill a seat in the 
Legislative Council of a State to be 
filled by election unless he is an elec- 
tor for any Assembly constituency in 
that State. 

(2) A person shall not be qualified 
to be chosen to fill a seat in the Legis- 
lative Council of a State to be filled 
by nomination by the Governor unless 
he is ordinarily resident in the State.” 


19. The Representation of the 


People Act, 1950 prescribes qualifica- . 


tions for being enrolled as an elector. 
Sections 8 to 10A of the Act set out the 
grounds which disqualify a person 
from being a candidate. If a person 
possesses all the qualifications pres- 
cribed in the Constitution as well as in 
the Act and has not incurred any of 
the disqualifications mentioned therein 
then he is qualified to. be a candidate. 
It may look anomalous that a non=- 
graduate should be a candidate in a 
Graduates’ Constituency. But if a can- 
didate possesses the qualifications pres- 
cribed and has not incurred any of the 
disqualifications mentioned in the Con- 
stitution or in the Act other considera- 
tion becomes irrelevant. That is the 
ratio of the decision of this Court in 
Narayanaswamy’s case, Civil Appeal 
No. 189 of 1971, D/- 12-4-1972=(report- 
ed in AIR 1972 SC 2284) (supra). 


20. It was urged on behalf of 
Vasantha Pai that Art. 171 (3) (d) of 
the Constitution specifically says that 
the members of the Assembly should 
elect as nearly as may be 1/3rd mem- 
bers of the Legislative Council from 
amongst persons who are not members 
of the Assembly. But no such stipula- 
tion is made in the other clauses of that 
Art. Therefore wè should conclude that 
when elections are held under els. (a), 
(b) and (c) of sub-art. (3) of Art. 171, 
the person to be elected must be one 
who is a member of the electoral col- 
lege in question. We see no logic in 
this reasoning. The relevant provisions 


N. S. Vardachari v. G. V. Pai (Hegde J.J 


A. L R. 


do not say so. From the Ianguage of 
those provisions, it is clear that the 
candidate may either be a member of 
the electoral college in question or 
even an outsider, This question is no 
more res integra. It is concluded by 
the decision of this Court in Narayana- 
Swami’s case, Civil Appeal No. 189 of 
1971, D/- 12-4-1972 = (reported in AIR 
1972 SC 2284) (supra). 


21. Dealing with the question 
that the election to the Graduates’ con= 
stituency is non-political, our attention 
was invited on behalf of Vasantha Pai 
fo certain rules framed under the Act 
as well as the forms prescribed. In the 
form prescribed for nominating candi- 
dates for legislative assemblies, there is 
a column requiring the candidate to 
mention whether he belongs to a poli- 
tical party, if so, which party, whereas 
there is no such column in the form 
prescribed for nominating candidates to 
the legislative council. From this we 
are asked to infer that the election to 
the legislative council is non-political. 
In our opinion this is an erroneous con 
tention. The electors to the legislative 
assembly are by and large illiterate. 
Hence to facilitate the freedom of vot- 
ing, the symbol system had been in- 
troduced. There are two types of sym- 
bols viz. reserved symbols and free 
symbols, Reserved symbols are allott- 
ed only to candidates sponsored by 
recognised political parties. Free sym- 
bols are given to others. In order to 
allot the reserved symbols, it is neces- 
sary for the Election Commission to 
know whether a particular candidate 
is the nominee of any political party. 
Symbol system is unnecessary in the 
elections to the Legislative Council be- 
cause the electors therein are by and 
large educated. They can exercise their 
franchise without the assistance of the 
symbols. We can see no legal objection 
for any political party sponsoring can- 
didates to the seats in the Legislative 
Councils. 


22. One other question remains 
to be decided. The learned trial Judge 
has imposed penal costs of Rs. 500/- on 
the appellant; that in addition to the 
ordinary costs. It was contended before 
us that the learned judge had no com- 
petence to impose penal: costs. We do 
not think it necessary to decide that 
question. From the facts and circums- 
tances of this case, we do not think 
that there was any justification to im=- 
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pose penal costs. We accordingly set 
aside the order imposing penal costs. 
In other respects this appeal fails and 
the same is dismissed with costs. 


Order accordingly. 
AIR 1973 SUPREME COURT 43 
(V 60 C 6) 


(From: Bombay)” 
B. M. SHELAT, I. D. DUA AND H. R. 
KHANNA, JJ. 
3 Shaikh Mohd. Ali, Appellant v. 
State of Maharashtra, Respondent. 

Criminal Appeal No. 206 of 1969, 
D - 25-8-1972. , 

Index Note: — (A) Criminal P. C. 
(1898), Ss. 418, 421 — Appeal against 
conviction raising arguable questions of 
Iaw and fact — High Court is not jus- 
tified in dismissing appeal summarily 
without a speaking order, 

Brief Note: — (A) Where an ap- 
peal to the High Court by the accused 
against his conviction under S. 302, 
Penal Code, raised questions of fact 
and law and it could not be said that 
those questions were either unsubstan- 
tial or not arguable questions, the High 
Court would not be justified in dis- 
missing the appeal summarily (in 
limine) and without a speaking order: 
AIR 1953 SC 282 and Cr. A. No, 162 
of 1969, dated 9-3-1972 (SC), Foll,; 
Judgment of Bombay High Court in 
Criminal Appeal No. 1372 of 1968, D/- 
25-11-1968, Reversed. 

(Paras 10, 11) 


Cases Referred: Chronological Paras 
(1972) Cr. A. No. 162 of 1969, D/- 
9-3-1972 (SC), Jeewan Prakash 
v. State of Maharashtra 10 
AIR 1953 SC 282=1953 SCR 809 
= 1953 Cri LJ 1127, Mushtak 
Hussein v. State of Bombay 10 
_ Mr. Om Prakash Sharma Advocate, 
‘Amicus Curiae, for Appellant; M/s. 
H. R. Khanna and S. P. Nayar Advo- 
cates, for Respondent. 
The Judgment of the Court was 
delivered by 
SHELAT, J..— This appeal, by 
special leave, is directed against the 
dismissal in limine by the High Court 
of Bombay of the appeal filed by the 


*(Cri. Appeal No. 1372 of 1968, D/~ 
25-11-1968 — Bom.) 
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appellant against the order of convic- 
tion and sentence of life imprisonment 
passed under S. 302 of the Penal Code, 
by the Sessions Court, Greater Bom- 
bay. The special leave granted by this 
Court on September 25, 1969 was 
limited to the question whether the 
High Court was justified in dismiss- 
ing the said appeal summarily with 
only one word for its order, viz., ‘dis~ 
missed’. 

2- The appellant and his brother 
(orig. accd. 2) Tajuddin were tried by 
the Additional Sessions Judge, Greater 
Bombay on a charge under S. 323 read 
with S. 34 of the Penal Code for caus- 
ing injuries to P.W. Ibrahim. As part 
of the same transaction, the appellant 
was also charged with the offence of 
ag of one Kadar Shaikh under 

. 302. 


3. According to the prosecu- 
tion, at about 8.30 p.m. on November 
25, 1967 P.W. Dawood, who at the 
material time was living with the de- 
ceased Kadar and his brother, P.W. 
Ibrahim, was given fist blows by the 
appellant near a cafe, called Cafe Zam 
Zam, situate near the Dongri market. 
The assault, it was said, was the result 
of a dispute amongst the children and 
womenfolk of the parties in their 
native village. Nothing further hap- 
pened due to the intervention of the 
deceased Kadar and his having pacifi- 
ed Dawood. 


4. The next morning, that is, at 
about 8.15 a.m.,on November 26, 1967, 
Dawood, the deceased Kadar and his 
brother Ibrahim stopped near the said 
cafe on their way to Dongri market. 
Kadar was having a cup of tea sitting 
on a bench outside the cafe, Dawood 
was standing nearby and Ibrahim had 
gone for a pan at the pan shop out- 
side the cafe. Ibrahim had just come 
back to where Kadar was having his 
tea when the appellant and his brother, 
the said Tajuddin came there and ask- 
ed Ibrahim as to why he was taking 
the side of Dawood. Dawood interrupt- 
ed the appellant saying that he could 
not understand what the appellant was 
saying, whereupon the appellant gave 
two fist blows to Dawood, At this 
time Ibrahim saw Tajuddin with his 
three nephews. Apprehensive that they 
would attack him, Ibrahim rushed to 
the pan shop to get some weapon. P.W. 
Jalil, who was making betal leaves 
ready by cutting them into proper 
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shape, concealed the pair of scissors 
he had underneath the leaves. Ibrahim 
had, therefore, to return back to 
where Kadar and Dawood were with- 
out any weapon. The two accused 
and their nephews thereafter fell upon 
Ibrahim giving him fist blows. As a 
‘result of the attack on him, Ibrahim 
fell down and Tajuddin set upon him 
and started giving him further fist 
blows. The deceased Kadar thereupon 
went up to where Ibrahim was being 
assaulted and pulled Tajuddin away 
from Ibrahim. As he was doing so, 
the appellant drew a knife from his 
pyjama pocket and struck Kadar with 
it in his back. Kadar got away from 
that place, but fell near the said cafe. 
The appellant and his brother left that 
place thereafter and P.Ws. Dewood and 
Ibrahim removed the injured Kadar to 
the J. J. Hospital in a taxi. A constable 
at the hospital questioned Ibrahim and 
noted down his statement in his regis- 
ter to the effect that the appeilant had 
stabbed Kadar. Shortly after his ad- 
mission in the hospital, Kadar succumb- 
ed to the injuries he had received and 
died. According to Dr. (Miss) Patel 
who performed the post-mortem exami- 
nation, Kadar had two punctured inju- 
ries, one in the 5th intercostal space, 
cavity deep and the other in the 9th 
intercostal space, also cavity deep, each 
of them being a fatal injury. 


5e As aforesaid, the prosecution 
on these facts charged the appellant 
and his brother Tajuddin for assault 
on Ibrahim under S. 323 read with 
S. 34 and the appellant alone for the 
murder of Kadar under S. 302. The 
prosecution relied on the evidence of 
P.Ws. Dawood, Ibrahim and two others 
from the pan shop, Jalil and Maho- 
med Salaru, the medical evidence, and 
lastly, the evidence as to the discovery 
by the appellant of a knife from his 
room. 


6. The defence admitted the 
incident of the night of November 25, 
1967 and the assault by the appellant 
on Dawood. But as regards the inci- 
dent of the morning of November 26, 
1967, the appellant and Tajuddin al- 
leged that when they two and their 
nephews came out of the cafe Zam 
Zam after they had their morning tea, 
the deceased Kadar, wits. Ibrahim and 
Dawood and seven or eight cthers fell 
upon them. A scuffle ensued during the 
course of which Ibrahim, who had in 


the meantime brought a pair of scis- 
sors from the pan shop, hit the appel- 
lant and Tajuddin with the said scis< 
sors causing injuries to both of them. 
They thereupon ran straight to the 
police station and complained to S. I. 
Mane of the assault on them. The 
police officer took them to the hospi- 
tal where Dr, Kalloorkar found both 
of them having simple injuries. In the 
opinion of the doctor, ‘these injuries 
could be caused by scissors as well as 
by a blunt weapon, and even as a 
result of a fall. Both the appellant 
and Tajuddin denied their guilt. They 
did not, however, explain the injuries 
received by Kadar in the course of thé 
Said incident. In their statement under 
S. 342 of the Criminal Procedure Code, 
they did not also expressly take the 
defence of the exercise of the right of 
private defence or there having been 
a sudden fight and the appellant hav- 
ing caused in the heat of passion the 
Said injuries to Kadar. 

T. The Trial Judge did not rely 
on the testimony of Dawood and Ibra~ 
him as regards the charge under S. 323 
read with S. 34, but accepted their 
evidence as regards the stabbing of 
Kadar by the appellant. He also de- 
clined to rely on the evidence as regards 
the discovery of the knife by the ap- 
pellant, firstly, because no blood, 
human or otherwise, was found on it, 
and secondly, because there was no 
evidence that that knife was the wea- 
pon with which injuries were caused 


to Kadar. f 

8. The prosecution contended 
that the eye-witnesses were natural 
witnesses, and although they were in- 
terested witnesses, that fact alone could 
not preclude acceptance of their evi- 
dence as the incident during which 
Kadar received injuries was not dis- 
puted and there was corroboration of- 
their evidence emanating from an in- 
dependent source, namely, the evidence 
of witnesses Jalil and Mahomed Selarru. 
The defence, on the other hand, con- 
tended; (1) that Dawood and Ibrahim 
were partisan witnesses, (2) that since 
their evidence as regards the assault 
on Ibrahim, which according to the 
prosecution was the incident from 
which the attack on Kadar result- 
ed, was not acceptable, their evi- 
dence as regards the latter part 
of that very incident was suspect 
and ought not to have been accepted, 
(3) that the evidence of Mahomed 
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Salar could not be relied on as it was 
clear from his previous statement: that 
he did not speak from personal know- 
ledge, (4) that the evidence as to the 
discovery of the knife was fabricated, 
and that fact showed that the investi- 
gation was not only not impartial, but 
was tainted, (5) that in the alternative, 
the injuries on both the appellant and 
his brother indicated that Ibrahim had 
got hold of the scissors from the pan 
shop and then attacked them with 
those scissors causing to both of them 
apprehension that either fatal or in 
any event grievous injuries would be 
caused to either of them, thus, justify- 
ing the attack on Kadar by the appel- 
Jant; since both Kadar and Ibrahim had 
attacked them in concert. As a further 
alternative, the defence contended that 
the evidence suggested a sudden fight, 
in which without any premeditation 
and in a sudden passion, the appellant 
had struck Kadar, and therefore, the 
case fell within Exception (4) to Sec- 
tion 300. These contentions were, aS 
aforesaid, rejected by the Trial Judge 
and conviction under S. 302 was im- 
posed on the appellant. 

9. Agerieved by the order of 
conviction and sentence passed against 
him, the appellant filed an appeal in 
the High Court under Section 410 
of the Code of Criminal Procedure. 
Under Section 418 of the Code, 
the appellant in such an appeal 
was undoubtedly, entitled to raise 
points both of law and fact. A perusal 
of the memorandum of appeal filed by 
the appellant shows that almost all 
the contentions urged on his behalf 
during the Trial were raised once more 
by him. These contentions, it is clear, 
raise both questions of law as well as 
fact, particularly those with regard to 
the weight to be attached to the evi- 
dence of Dawood and Ibrahim by rea- 
son of (1) their being interested wit- 
nesses, and (2) their evidence regard-~ 
ing the first part of the incident hav- 
ing been found unacceptable, and the 
evidence with regard to the injuries 
received by the appellant and Tajud- 
din in the course of the very same in~ 
cident, which injuries were not ex~ 
plained by any of the prosecution wit- 
nesses. Though these contentions raised 
questions of facts, the second conten- 
tion involved also questions of law, 
namely, whether it could be said that 
the injuries caused to Kadar were 
caused in the exercise of the right of 
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private defence, or in excess of that 
right, or whether they were caused in 
the course of a sudden fight in the 
heat of passion and without premedi- 
tation as envisaged by Explanation (4) 
to S. 300, 

10. As stated earlier, the ap- 
pellant was entitled to raise questions 
both of fact and law, and the High 
Court in such an appeal had to go into 
and deal with those questions. It is 
true that under S. 421 of the Code of 
Criminal Procedure the High Court 
can dismiss an appeal in limine if on 
a perusal of the petition of appeal and 
the judgment appealed from it were 
to be of the view that there was no 
sufficient reason for its interference. 
But ever since the decision in Mush- 
tak Hussain v. State of Bombay, 1953 
SCR 809=(AIR 1953 SC 282) it is set- 
tled law, repeatedly laid down in suc- 
cessive decisions of this court that a 
High Court would not be justified in 
dismissing summarily, and without a 
speaking order, an appeal which raises 
arguable questions, either factual or 
legal. We need not cite several deci- 
sions of this Court delivered since then 
except to mention a very recent one in 
Jeewan Prakash v. State of Maharash- 
tra, Cr. A. No, 162 of 1969, D/- 9-3- 
1972 (SC). 


11. It cannot be gainsaid that 
the appeal did raise, as earlier stated, 
questions of fact and law. Obviously, 
it could not be said that those ques- 
tions were either unsubstantial or not 
arguable questions. That being so, 
following the decisions of this Court 
and the orders passed therein we allow 
the appeal, set aside the order of dis- 
missal of the appeal passed by the 
High Court and remand the case to the 
High Court for its disposal according 
to law and the observations made in 
the decisions referred to above. 


Appeal allowed. 





AIR 1973 SUPREME COURT 45 
(V 60 C 7) 
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A. N. RAY AND I. D. DUA, JJ. 


; Thakur Singh, Appellant v. Ram- 
baran Singh & others, Respondents. 


*(O. D. Nos. 384 of 1952, 1 of 1955 
and 2 of 1955, D/- 7-8-1960 — Pat.) 
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Civil Appeals Nos. 1038-1040 of 
1967, D/- 25-8-1972. 
Index Note:—(A) T.P. Act (1882), 
S. 83—Deposit must be of the whole 
amount remaining due on the mort- 
gage—Mesne profits cannot be claimed 
if the deposit is not proper. 

Brief Note:—(A) Where in a suit for 
redemption of the mortgage it was 
found that the deposit was less than 
the amount actually due as the mort- 
gagee had paid the Government cess 
which was agreed to be paid by the 
mortgagor and he was entitled to add 
that amount to the mortgage amount 
and the same was not deposited by the 
mortgagor it was held that the mort- 
gagor was not entitled to the mesne 
profits on the amount deposited. 

(Paras 13, 14) 
Mr. R. C. Prasad, Advocate, for 
Appellant; Mr. Jagadish Swarup, Sr. 
Advocate, (M/s. K. K. Sinha, 5. K. 
Sinha and B. B. Sinha, Advocates with 
him), for Nos. 1-4 In C. A. No. 1038/67 
and For Nos. 1 (a) & 2 In C. A. No. 
1039/67 and For Nos. 1, 2,4 & 5: In C. 
A. No. 1040/67 for Respondents, 
The following Judgment of the 
Court was delivered by 


RAY, J.:— These three appeals 
are by certificate against the judgment 
dated 7 August, 1962 of the High Court 
at Patna, The High Court allowed in 
part the appeals filed by the appellant 
by decreeing in part the suits filed by 
the appellant for redemption of mort- 
gages. The High Court dismissed the 
appellant’s prayer for mesne profits. 


2. The appellant filed three 
suits for redemption. Title Suit No. 54 
of 1950 filed by the appellant was with 
respect to Ijara bond dated 21-4-1920 
in favour of Ram Baran Singh for 
Rs. 2,300/-. Title Suit No. 55 of 1950 
was filed by the appellant with res- 
pect to another Ijara bond dated 21 
April, 1920 in favour of Inder Singh 
for Rs. 1293-12-0, The third Title Suit 
No. 56 of 1950 was filed by the ap- 
pellant with respect to the third Ijara 
bond dated 21 April, 1920 in favour 
of Raj Kumar Mahto for Rs. 1,150/-. 
Whe bond was subsequently assigned to 
one Sheo Sharan Singh whose sons 
were defendants in that suit. These 
bonds were executed by Malik Nizam- 
‘muddin. These three bonds were mort- 
gage bonds in respect of certain Milki- 
yat share in village Keoran Mauzume 
Makhdumpur in the District of Patna. 


A. I.. B. 


3. The appellant was tħe pur- 
chaser of the Milkiyat share of Nizam- 
muddin from his heirs by a deed dated 
22 May, 1946. The appellant alleged as 
follows. There are bakasht lands within 
the said Milkiyat share covered by the ` 
Ijara bonds. These bakasht lands were 
the subject matter of the mortgage. 
After the purchase the appellant ten- 
dered the Ijara money to the respon- 
dents who were ijaradars or mortgagees. 
The respondents refused to accept the 
money. The appellant thereupon de- 
posited the mortgage money. The ap- 
pellant served notice of the deposit on 
the respondents. The respondents did 
not withdraw the ijara money. They 
did not deliver possession of the Milki- 
yat share and the bakasht lands to the 
appellant. The appellant therefore 
filed suits for redemption and for pos- 
session. The appellant also claimed 
mesne profits. 


4. The respondents in the writ- 
ten statements denied that there was 
any bakasht land. It was also denied 
that there was any mortgage of bak- 
asht land. It was alleged that the lands 
were raiyati lands in possession of 
several tenants and therefore those 
lands could not be redeemed. The fur- 
ther defence was that the Ijara bonds 
were really sale deeds and therefore 
the appellant had no right of redemp- 
tion in respect of the milkiyat interest. 
The respondents denied that the appel- 
Jant tendered the mortgage money. 


5. The trial Court held that the 
appellant was entitled to a decree for 
redemption but not for mesne profits. 
The reason given was that the appel- 
lant did not deposit in court under 
Sec, 83 of the Transfer of Property 
Act the money due on mortgage. The 
mortgagees had from time to time paid 
the Government revenue and cess in 
respect of the mortgage property. The 
Government revenue and cess should 
have been paid by the mortgagor. The 
amounts representing the Government 
revenue and cess should have been ad- 
ded up in the mortgage money. The 


deposits in court did not cover those 
amounts, 


6. The appellant preferred ap- 
peals to the High Court. The High 
Court upheld the finding of the trial 
Court that certain lands were bakasht 
Jands. The High Court set aside the 
finding of the trial Court as to other 
lands which were found by the trial 


1973 


Court not to be bakasht lands. The 
High Court upheld the finding and 
conclusion of the trial Court that there 
was no valid deposit in court of money 
due on mortgage. The appellant was 
therefore not entitled to mesne profits. 
The High Court found that the amount 
of revenue and cess was never less 
than the amount of hag-ajri (meaning 
thereby ‘annual reserve rent’) payable 
to the mortgagor, The result was that 
the amount of revenue and cess paid 
by the mortgagees was always higher 
than the haq-ajri and therefore there 
was no case of accounting, 

7. Counsel for the appellant 
contended that the appellant was en- 
titled to mesne profits from the dates 
of deposit of mortgage money in court 
under section 83 of the Transfer of 
Property Act. The amounts were de- 
posited in court of First Munsif, Patna 
on 28 May, 1947. Notice under S. 83 
of the Transfer of Property Act was 
served on the respondents on 30 May, 
1947 in the two cases and on 3 June, 
1947 in the third case. The suits were 
filed for redemption of mortgage and 
mesne profits in the month of June, 
1950. 

8. The relevant terms of the 
ijara bond (mortgage bond) in favour 
of Ram Baran Singh were these: 

“It is desired that the said Musta- 
jir should enter into possession and 
occupation of the ijara property, him- 
self cultivate the land, appropriate the 
produce thereof in lieu of interest on 
the peshgi money. I, the executant, or 
my heirs and representatives, neither 
have nor shall have any claim for ex- 
cess produce and mesne profits etc. 
against the said Mustajir or his heirs 
and representatives, except to get a 
sum of Rs. 12/- (rupees twelve) in 
king’s coins, as annual reserve rent till 
this deed remain intact. Expenses over 
dispute regarding the milkiyat property 
and boundary limit and payment of 
Government revenue and road cess and 
Public works cess ete. are entirely the 
concern of me, the executant. The said 
Mustajir neither has nor shall have 
any connection and concern therewith”. 
The terms of the other two ijara deeds 
were identical. The only difference 
was that in the case of the ijara bond 
in favour of Inder Singh the annual 
reserve rent (haq-ajri) was Rs. 6/12/- 
and in the case of Raj Kumar: Mahto 
the a reserve rent (haq-ajri) was 
Rs. 6/-. 
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9. Broadly stated, these terms 
indicate three features. First, the 
mortgagee shall have possession and 
occupation of the mortgaged property 
and appropriate the produce thereof 
in lieu of interest on the mortgage 
money and the mortgagor had no claim 
to any excess produce or mesne pro- 
fits against the mortgage. Secondly, the 
mortgagee was to pay to the mort- 
gagor the amounts mentioned in each 
ijara bond the annual reserve rent or 
haq-ajri. Thirdly, the mortgagor was 
liable for payment of the Government 
revenue or cess. 


10. The High Court found that 
the mortgagees paid the revenue and 
cess out of haq-ajri. In Title Suit 
No. 54 of 1950 the High Court held 
that the total amount of revenue and 
cess came to Rs. 15-9-3, The haq-ajri 
in that suit was Rs. 12/-. It therefore 
followed that every year the mort- 
gagee paid Rs, 3-9-0 in excess of the 
amount of haq-ajri. The mortgagor was 
liable to the mortgagee for the excess 
payment. Similarly, in Title Suit No. 55 
of 1950 the mortgagee paid revenue 
and cess amounting to Rs. 9-13-3. The 

aq-ajri under the ijara bond in that 
suit was Rs. 6-12-0. The result was 
that every year the mortgagee paid 
Rs. 3-1-3 in excess, The mortgagor was 
liable to the mortgagee to pay that 
excess amount. Again, in Title Suit 
No. 56 of 1950 the High Court found 
that the mortgagee paid every year 
revenue and cess amounting to Rupees 
7-12-0. The haq-ajri there was Rupees 
6/-. The mortgagee therefore paid an- 
nually Rs. 1-12-0 in excess of haq- 
ajri. The mortgagor was liable to pay 
the excess amount to the mortgagee, 


11. In the present appeals, the 
mortgagor had undertaken the liabi- 
lity to pay the revenue and cess. The 
mortgagor failed to pay the same. The 
mortgagees paid the revenue ahd cess 
on behalf of the mortgagor. The mort- 
gagees were entitled to the excess pay- 
ment of the amount of revenue and 
cess, because the mortgagor was liable 
to pay the same. 


12. The mortgage bonds in the 
present case provided that as long as 
the mortgagee was in possession of the 
Property the receipts from the mort- 
gaged property shall be taken in lieu 
of interest on the principal money. 
That amounts to a stipulation that the 
receipts from the mortgaged property 
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will be taken in lieu of the interest on 
the principal money. That is S. 77 of 
the Transfer of Property Act. The 
provisions as to accounts contained in 
Section 76 (g) of the Transfer of Pro- 
perty Act are excluded in cases where 
Section 77 of the Transfer of Property 
Act applies. Section 77 of the Transfer 
of Property Act applies to the present 
appeals. Further, the mortgagees had 
to pay to the mortgagor a fixed amount, 
namely, the haq-ajri. There was noth- 
ing to account on the part of the mort- 
gagees in relation to payment of haq- 
ajri. On the contrary, the mortgagor 
was liable for the payment of Govern- 
ment revenue and cess. 


13. Under Section 76 (c) of the 
‘Transfer of Property Act the mort- 
gagee in possession, in the absence of 
a contract to the contrary, must pay 
the Government revenue and other 
charges of a public nature and arrears 
of rent in default of payment of which 
the property may be summarily sold. 
In the present case, the mortgagor was 
liable for payment of both revenue and 
cess. Therefore, the mortgagees were 
entitled to add to the mortgage money 
the amount for which the mortgagor 
under the terms of the mortgage was 
liable. 
_ Section 4 of the Cess Act, 1880 de- 
fines ‘annual value of land’ to mean 
the total rent which is payable or, if 
no rent is actually payable, would, on 
a reasonable assessment, be payable, 
during the year by all the cultivating 
raiyats of such land in the actual use 
and occupation thereof. Section 5 of 
the Cess Act, 1880 states that all im- 
movable property to which the Act ap- 
plies shall be liable to the payment of 
a local cess. Section 6 of the Cess 
Act, 1880 provides as to how the cess 
is to be assessed. Section 38 of the Cess 
Act, 1880 provides as to how rate of 
Tocal cess on the annual value of land 
is to be fixed. Section 98 of the Cess 
Act, 1880 enacts that the amount which 
may become due under the provisions 
of the Cess Act in respect of arrears 
of cess shall be deemed to be a public 
demand. Section 99 provides that the 
Collector may recover dues out of rent 
and the Collector’s claim to have pri- 
ority. These provisions show that cess 
is linked with rent. Cess is payable on 
annual value of land. Annual value is 
linked with rent. Cess is deemed to be 
a public demand. The mortgagees were 
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entitled to add the amounts paid by 
them towards revenue and cess on the 
mortgage money. 

14. The High Court was correct 
in refusing the mesne profits. 
o On behalf of the respon- " 
dents it was mentioned in their state- 
ment of case that the appellant after 
having deposited the further amount 
after the decree of the High Court had 
taken possession of the land. This state- 
ment was not challenged and denied by 
the appellant. This indicates that the 
appeals have now become academic. 
The appeals therefore fail and 
are dismissed, The respondents will 
ee ees to one set of costs in this 

ourt, 


Appeal dismissed. 
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Index Note: — (A) Partnership Act 
(1932) S. 6—Partnership, existence of 
— No written down partnership con- 
tract — No record of terms and condi- 
tions of oral partnership — No ac- 
count of partnership maintained for 
use of partners—No Bank account of 
partnership — No written instruction 
conveyed to Government Officials who 
were concerned in the business of al- 
leged partnership — Held, no inference 
can be drawn as to existence of partner- 
ship. (Paras 6, 7) 

Mr. A. K. Nag Advocate, for Ap- 
pellant; Mr. K. L. Hathi, Advocate for 
Mr, B. P. Maheshwari, Advocate, for 
Respondent. 

The following Judgment of the 
Court was delivered ie 

DUA, J.:— This is plaintiffs ap- 
peal on certificate under Art. 133 (1) 
(a) of the Constitution of India against 
the judgment and decree of the High 
Court of Judicature of Assam and 
Nagaland reversing the judgment and 
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decree of the Subordinate Judge, Now- 
gong and dismissing the plaintiffs suit 
for dissolution of partnership and ac- 
counts. 

2. According to the plaintiff 
appellant he had a mill at Nojai where 
he was carrying on his milling busi- 
ness. The defendants represented to 
him that if the milling business was 
carried on in partnership with them 
then the plaintiff would make large 
profits and on that representation and 
assurance he entered into a partnership 
with the defendants on or about Janu- 
ary 10, 1948. The partnership business, 
to quote the plaint “commenced from 
about the middle of January, 1948 and 
the work continued upto 10th Septem-~ 
ber, 1948”. Some disputes arose and on 
or about November 6, 1948 Murzamull 
Agarwal told the plaintiff that the 
business in partnership was no longer 
possible. In September 1951 the plain- 
tiff instituted the present suit for dis- 
solution of partnership and accounts 
out of which the present appeal arises. 
In para 13 of the plaint it was averred 
that the partnership in question had 
stood dissolved on and from November 
6, 1948. 

3. Besides other Tegal objections 
faken by the defendants in their writ- 
ten statement it was pleaded that there 
‘was no partnership between the parties 
and that there was only a milling 
agreement dated January 11, 1948 be- 
tween them under which the defen- 
dants were getting paddy milled in the 
plaintiffs rice mills for which the 
dues had all along been paid to the 
plaintiff in accordance with the milling 
contract. This plea gave rise to issue 
no. 1. The trial court decreed the suit 
holding issue no. 1 in favour of the 
plaintiff. 

4. On appeal, the High Court 
ïn ‘a fairly detailed and exhaustive 
ffudgment came to the conclusion that 
there was no partnership between the 
parties and dismissed the plaintiffs 
suit. 

5. Before us Shri Nag, the 
flearned counsel for the appellant, has 
very fairly and frankly conceded that 
there is no written instrument of 
partnership. According to him the 
partnership was oral and was entered 
into some time on or about January 
10, 1948. We have on the record a writ- 
ten agreement between the parties Ex. 
B dated January 11, 1948. This agree- 
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ment purports to be a milling hire 
arrangement between Santi Ranjan Das 
Gupta, proprietor of Das Gupta Rice 
Mills, Nojai Nowgong (plaintiff-appel- 
Tant in this litigation) and Messrs Dasu-= 
ram Murzamull of Gauhati (defendants~ 
respondents). According to this agree- 
ment, the plaintiff who was not able 
to run the mill business for himself en- 
tered into a milling hire arrangement 
with the defendants on the following 
conditions: 

“I. An amount of as. 8 (annas ` 
eight only) per maund of paddy milled 
by me will be paid to me by Messrs 
Dasuram Murzamul and this would in- 
elude boiling, drying, milling, storing 
and loading in wagons of the rice pro- 
duced in the mills. All the running 
expenses of the mills including cost of 
labour, lubricants, spare parts etc, 
will be borne by me. 


2. The stock of paddy maintained 
by Messrs Dasuram Murzamull in my 
mills will be absolutely theirs and I 
shall have no claim on it, or any rent 
for it. Creditors of mine will have also 
no claim for the paddy or rice or pro- 
ducts thereof etc. 

3. The milling charges will be 
payable to me either daily or weekly 
as may be demanded at the rate of 
eight annas per maund of paddy, rice, 
khudi, gura, husks ete., will all go to 
M/s. Dasuram Murzamull, 

4. That this milling arrangement 
ae till 31st Chaitra 1364 


According to Shri Nag this agreement 
is merely a paper transaction designed 
to defeat the plaintiffs creditors be- 
cause he was in a bad financial posi- 
tion. Reliance in support of the plain- 
tiff-appellant’s version was placed on 
the evidence of the plaintiff himself as 
P.W. 1. According to his testimony he 
had in Baisakh 1363 B. S. entered into 
a partnership with Bijali Das Gupta, 
Renubora Das Gupta, Mihir Das Gupta 
and that the partnership was registered 
as such. The business, according to him, 
was being run even on the date of his 
evidence (December 9, 1957) under the 
same name and style. In 1948 the de- 
fendant firm entered into a partnership 
business with the plaintiff when he 
was the sole proprietor of his mill, 
Murzamull Babu in his capacity as 
managing partner of the defendant 
firm having entered into the partner- 
ship on behalf of that firm. There was, 


50 S.C. [Prs. 5-7] 


ed for this partnership. Information 
regarding this partnership was sent to 
the bank concerned and to the Deputy 
Director of Procurement, Nowgong, 
orally. This witness had to admit that 
there was no written proof of the 
partnership nor was there any written 
record with respect to such partner- 
ship. The partnership was dissolved 
because the defendants’ men had left 
the mill with their stock when the 
plaintiff was out of Assam between 
_ August and October, 1948. Reference 
was also made to the testimony of Nir- 
mal Chandra Basu (P.W. 2) who claims 
to have been an employee of the Assam 
Bank in 1948. According to him in the 
middle of January, 1948 he learnt that 
the plaintiff and the defendant had en- 
tered into a partnership. According to 
his evidence also the factum of the 
partnership was never reduced to writ- 
ing, The other circumstances on which 
Shri Nag mainly placed reliance in 
support of the existence of the partner- 
ship are that the rates charged for 
milling by the plaintiff were much 
Jower than the prevailing market rates 
and that the loading and unloading 
charges were also undertaken by the 
plaintiff. These circumstances, accord- 
ing to the learned counsel suggest that 
the milling agreement was merely a 
device or a paper transaction and that 
the real arrangement between the par- 
ties was that they were to do their 
business in partnership. 


6. In our opinion, the evidence 
to which our attention was drawn by 
Shri Nag is wholly inadequate for 
coming to the conclusion that the 
plaintiff-appellant and the defendant 
firm had entered into a contract of 
partnership as suggested on behalf of 
the plaintiff. It is inconceivable that 
the parties should have entered into an 
oral agreement of partnership without 
retaining any record of its terms and 
conditions. This is not the normal 
course of business. It is equally in- 
conceivable that the partnership busi- 
ness should have maintained no ac- 
counts of its own, which would be open 
to inspection by both parties even 
though kept secret from the rest of the 
world. Absence of such accounts is 
conceded by the appellant before us. 
Maintenance of separate accounts by 
the plaintiff and the defendant firm as 
suggested by the appellant is no sub- 
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stitute for the maintenance of the ac- 
counts of the partnership business as 
such, accessible to both parties and, 
indeed, keeping only separate accounts 
by the parties would tend to negative 
rather than support the plea of partner- 
ship. Some of the other features 
which go against the appellant’s plea 
are: (1) no account of the partnership 
was opened with any bank and mere 
oral information with respect to the 
newly created partnership was sent to 
the bank and (2) no written intima- 
tion was conveyed to the Deputy 
Director of Procurement with respect 
to the newly created partnership, only 
oral information having been sent to 
him. These circumstances further ren- 
der the story of the partnership more 
doubtful. 


OL Shri Nag submitted that he 
trial court had on a consideration of 
the entire material come to a positive 
finding on issue no. 1 and that the High 
Court was, therefore, not justified in 
reversing it. The trial court, in our 
view, was influenced by considerations 
which are wholly inadequate for sup- 
porting the conclusion that the parties 
had entered into a partnership. Accord- 
ing to the trial court the terms of 
partnership as reproduced in the plaint 
are reasonable whereas the terms con- 
tained in Ex. B suggest that the plain- 
tiff had agreed to charge very low 
rates for milling tħe defendants paddy 
and he had also undertaken expenses 
for loading and unloading, which un- 
fairly increased the financial burden 
on him without any corresponding 
remuneration, The trial court has 
also more than once made a reference 
to the likelihood of the parties making 
concealed profits from the partnership 
business and this in its view accounted 
for the absence of written deed of 
partnership. This reasoning is, in our 
view, too thin to satisfactorily explain 
or justify the extraordinary circumst- 
ance of complete absence of accounts 
even for the private use of the parties. 
Whenever the parties try to conceal the 
real nature of an agreement of partner- 
ship between them they almost invari- 
ably, in their own self-interest, take 
good care to have in their respective 
possession written records of their 
rights and liabilities as also of their 
partnership business dealings. They 
further try to keep full record of the 
accounts of the business. This com- 
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duct is guided by the ordinary 
rules of prudence which govern 
normal human behaviour. Those ac~ 
counts no doubt may not be des- 
eribed or treated as official ac- 
counts of the partnership maintained 
in the ordinary course of business. They 
are intended to be kept strictly and 
exclusively for the personal and pri- 
vate use of the parties themselves, In 
the present case it is admitted on both 
Sides that there is no such written 
record nor were any such accounts 
ever maintained by the parties for their 
own exclusive use. 


8. The High Court, in our opi- 
nion, adopted a correct approach to the 
case, giving due weight to the absence 
of written records. On proper consi- 
deration of all circumstances of the 
case, it came to the correct con- 
clusion that there was no reliable evi- 
dence on which the existence of 
partnership could be founded. We find 
no reason to disagree with this view. 
The appeal accordingly fails and is 
dismissed with costs. 


Appeal dismissed. 
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Index Note: — (A) Constitution of 
India, Art. 136 — Appeal by special 
leave — Concurrent findings of fact — 
In absence of any substantial reason to 
warrant interference with the findings, 
the Supreme Court will not interfere. 

(Para 11) 


Brief Note: — (A) Where in an ap- 
peal by special leave against the order 
of conviction in a dacoity case no sub- 
stantial reason was shown to warrant 
interference with the concurrent find- 
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ings based on cautious appraisal of evi- 
dence on record regarding the factum 
of dacoity and the appellant being one 
of the miscreants responsible for that 
offence, the Supreme Court refused to 
interfere, (Paras 10, 11) 


M/s. Anil Kumar Gupta and P. D- 
Sharma and M/s. Ramamurthi & Co., 
Advocates, for Appellant; Mr. B. P. Jha, 
Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 


SHELAT, J.:— This dosent by 
special leave, is directed against the 
judgment of the High Court of Patna 
by which the appellant’s appeal against 
the judgment and order of conviction 
and sentence passed by the District & 
Sessions Judge, Monghyr under S. 395 
of the Penal Code was dismissed. 


2. On March 31, 1962, at about 
1 a.m., certain persons forced their 
way into the house of Sitaram Singh 
(P.W. 7) in village Pipraul, about 12 
miles away from Teghra’ Police Sta- 
tion, District Monghyr, assaulted him 
and his family members with lathis, 
causing each of them injuries, and took 
away therefrom cash, ornaments and 
other properties. Immediately there- 
after, Sitaram disclosed the names of 
five of the miscreants, including that 
of the appellant to two village chauki- 
dars (P.Ws. 1 and 2) and the Dafadar 
(P.W. 3) of the village. The two chauki- 
dars went in search of the miscreants 
and found the appellant and accused 
Kirandeo fleeing at some distance from 
the village. A scuffle took place be- 
tween the chaukidars and the appellant 
and accused Kirandeo, and probably, as 
a result of that scuffle the appellant 
received two minor injuries. The chau- 
kidars arrested the appellant and Kir- 
andeo, brought them back to the vil- 
lage and kept them in detention at the 
house of Sitaram. Sitaram had by then 
already left for the Barauni Police 
Station and given his report Ex. 1 about 
the incident to the Police Officer, in 
consequence of which that Police Offi- 
cer came to Sitaram’s house and took 
into his custody the appellant and the 
said Kirandeo. He thereafter inspected 
Sitaram’s house and found, apart from 
the injuries on the persons of the in- 
mates of the house, ample evidence in 
the shape of a broken door, boxes for- 
ced open ete. to satisfy himthat a da- 
coity had been committed in the house 
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and property taken away. Those who 
had received injuries during the inci- 
dent were Sitaram (P.W. 7), his mother 
Ram Sundari Devi (P.W. 8) his 
brother Moti Singh (P.W. 4) and Saheo 
Singh (P.W. 5), a next door neighbour 
and a cousin of Sitaram, who had gone 
there on hearing the cries of the inma- 
tes of the house. P.W. 13 Ramshila, the 
daughter of Sitaram, who also was in 
the house at the time, identified some 
$ the miscreants, but not the appel- 
ant. ; 


3. Accused Ramnandan and 
Ram Asrey (accused 2 and 5 in the 
trial court) are the brothers-in-law of 
the appellant; accused Kirandeo (ac- 
cused 4 in the trial court) is the uncle- 
in-law of the appellant’s brother and 
Laxmi Sahao is the brother of the ap- 
pellant’s servant. There was ample evi- 
dence of enmity between the appellant 
on the one hand and Sitaram (P.W. 7) 
on the other, although they were living 
almost opposite each other in the vil- 
lage. The enmity had arisen principal- 
ly from the recent election to the office 
of the village Mukhiya, wherein the ap- 
pellant had succeeded against Sitaram. 
Sitaram had first challenged the vali- 
dity of the nomination paper of the ap- 
pellant, which challenge was dismissed 
and later on had filed, after the elec- 
tion, an election petition against the 
appellant which was pending at the 
time of the incident. There was also 
enmity between the appellant and one 
Jagat Babu, an Advocate in the village 
in connection with a murder case 

- wherein the appellant had figured as a 
prosecution witness. Jagat Babu was 
the person who was said to be instru- 
mental in having the appellant falsely 
implicated in the present case. 


4. The prosecution relied chief- 
Ty on the evidence of the inmates of 
the house, Sitaram, his mother, his 
daughter, his brother Moti Singh and 
his cousin (P.W. 5), who as aforesaid 
had rushed to the house on hearing the 
alarm. All these persons except the 
daughter had received injuries. The 
daughter (P.W. 13), it was said, did not 
receive any injury as she concealed 
herself behind a pillar, from where, 
however, she could witness the happen- 
ings which were taking place in that 
part of the house, viz., the courtyard. 


5. There was not and could not 
be any doubt about the fact that the 
house was raided and property therein 
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was looted that night. There could alsa 
be no dispute as to the fact of the ap- 
pellant and the said Kirandeo having 
been detained by the two chaukidars 
and the Dafadar soon after the incident, 
for, when the Investigating Officer on 
receiving Ex. 1 from Sitaram, rushed to 
his house, he found the two of them in 
the custody of the chaukidars. The 
only question, therefore, was as to the 
identity of the miscreants. 


6. As against the prosecution 
evidence, the defence of the appellant, 
as disclosed by him in his statement 
under S. 342 of the Code of Criminal 
Procedure, was that he was falsely im- 
plicated in the case owing to the afore- 
said enmity, and that he was not ar= 
rested by the chaukidars in the manner 
and place deposed by them. According 
to him, the Police Officer after com- 
ing to the village called him from his 
house under the pretext of joining him 
in the search of the house to ascertain 
what articles and property were stolen 


” by the miscreants and placed him under 


arrest as soon as he went to Sitaram’s 

-house in response to the Officer’s 
request. He thus denied the chauki- 
dars’ version as to the manner, time 
and place of his arrest by them and 
the scuffle that was said to have taken 
place at that time during which the 
appellant was said to have received the 
two minor injuries found on his per= 
son. His case in that connection was 
that after he went to Sitaram’s house 
in response to the Police Officer’s call 
for assistance, he was assaulted by 
Moti Singh (P.W. 4) with a lathi while 
the police officer was busy inspecting 
the inner apartments of his house, and 
that as a result of that attack he was 
even rendered unconscious. 


7. On the question of the iden- 
tity of the miscreants, the Trial Judge 
accepted the evidence of Moti Singh 
(P.W. 4), Sitaram’s mother (P.W. 8) 
and also the evidence of the two chau- 
kidars and the Dafadar (P.Ws. 1 to 3), 
but refused to accept the evidence of 
Sitaram (P.W. 7), and his cousin (P.W. 
5). Regarding P.W. 5, he pointed out 
certain answers given by that witness 
which he thought rendered his evi- 
dence unacceptable. These were his 
failure to state how many daughters 
the appellant had, whether one of them ` 
was married or not and his failure to 
state the relationship between the ap- 
pellant and accused Kirandeo. P.W. 5 
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was also not able to state with preci- 
sion whether he had entered Sitaram’s 
house at the time of the dacoity 
through the south-western or north- 
western entrance and the exact spot he 
was at when he received injuries, i.e., 
whether he was in the courtyard or 
not at that precise moment. As regards 
P.W. 7, the Trial Judge emphasised 
that Sitaram in his report Ex. 1 had 
mentioned Ram Asrey only as his as- 
sailant, while in his evidence he men- 
tioned two more, viz., accused Ram- 
nandan and Laxmi Sahao. Further, he 
had not mentioned in Ex. 1 that he 
had identified Kirandeo, Laxmi and 
Ramnandan at the time of the incident. 
The Trial Judge thought that in view 
of the interested and partisan charac- 
ter of these two witnesses, these omis- 
sions acquired significance, and there- 
fore, refused to rely on their evidence. 
However, on the strength of the evi- 
dence of the other inmates of the house 
and the evidence as to the manner of 
arrest of the appellant and accused 
Kirandeo, he convicted the appel- 
lant and his four co-accused and 
sentenced them as aforesaid. The 
High Court, on the other hand, 
thought that the omissions relied 
on by the Trial Judge in connection 
with the evidence of P-W. 5 and P.W. 7 
were not substantial and could not 
come in the way of their evidence be- 
ing acceptable. The High Court further 
refused to draw a distinction between 
P.W. 5 and P.W. 7 on the one hand 
and the other inmates of the house on 
the other, the former being both in- 
terested and partisan and the latter 
being not so, as the Trial Judge had 
done. All the witnesses, according to 
the High Court, were both interested 
and partisan, for, the enmity between 
Sitaram and the appellant must also 
affect his family members, and there- 
fore, the evidence of all of them had 
to be measured and scrutinised by the 
same standard of caution and care. 
The High Court, on such scrutiny, 
found their evidence reliable since it 
was corroborated by: (1) the evidence 
as to dacoity, which was undeniable, (2) 
the fact of all these witnesses, except 
Sitaram’s daughter, having received in- 
juries during the incident, (3) the arrest 
of the appellant and accused Kirandeo 
soon after the incident in the course of 
their flight from the village, and (4) 
the injuries which both of them had 
received as a result of the scuffle 
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which took place when they appear to. 
have resisted their arrest by the chau~ 
kidars. The explanation in respect of 
his injuries given by the appellant was 
too improbable to be accepted, for, 
Moti Singh (P.W. 4) could not possibly 
have assaulted the appellant with a 
lathi so severely as to render him un- 
conscious while the police officer was 
actually inside the house inspecting the 
inner apartments. Further, such a case 
was never put to Moti Singh and was 
obviously contrary to the evidence of 
P.Ws. 1 to 3 acceptable to both thei 
courts. On these grounds the High: 
Court confirmed the conviction and the. 
order of sentence passed by the ‘Trial 
Judge. 


_ 8 ‘There are thus concurrent 
findings of fact both by the Trial Judge 
and the High Court on (1) the fact of 
dacoity having taken place in the house 
of Sitaram, (2) injuries caused to Sita- 
ram and his family members, (3) the 
appellant having been, named almost 
immediately after the incident, and (4) 
the capture by the two chaukidars of 
the appellant together with Kirandeo, 
one of his co-accused while they were 
fleeing away from the village in suspi- 
cious circumsatnces and at an unusual 
hour. As against these concurrent find- 
ings, three contentions were urged be- 
fore us in support of this appeal; (1) 
the improbability of the appellant be- 
ing one of the miscreants; (2) absence 
of recovery of any of the properties 
looted from the house, and (3) the hos- 
tility between him and Sitaram which 
could have induced Sitaram to falsely 
involve the appellant by taking ad- 
vantage of the dacoity having taken 
place in his house. 


9. On the first contention, if 
was urged that being well-known to 
Sitaram and his family members, ib 
was highly improbable, in the first 
place, that the appellant would rush 
into such a foolhardy adventure, and 
in the second place, face the victims of 
that adventure without any attempt to 
conceal his identity. At first sight there 
would appear to be considerable force 
in this contention. But as against an 
argument based purely on conjecture, 
there is the evidence of Sitaram, his 
brother, and his mother and to a cer- 
tain extent of his daughter with regard 
to the identification by them of the in- 
dividual miscreants. No doubt, their 
testimony was interested and even 


54 S. C.  [Prs. 9-10] 


partisan. But it was not as if the trial 
court and the High Court took no note 
of that aspect and did not keep it pro- 
minently before them. Indeed, the trial 
Judge went to the extent of declining 
to rely on the evidence of P.W. 5 and 
P.W. 7, giving even exaggerated im- 
portance to discrepancies in detail, 
which ordinarily would be treated as 
slight and unimportant, only because of 
the partisan character of their evidence. 
So far as the High Court was concern- 
ed, its judgment is studded at various 
places with the caution that such evi- 
dence demands. But with all that cau- 
tion and care the High Court accepted 
the evidence of all the inmates and the 
trial court accepted the evidence of all 
but Sitaram and his cousin (P.Ws. 7 
and 5 respectively). The principal rea- 
son. for accepting that evidence was 
that it was sufficiently corroborated by 
other unimpeachable evidence viz., 
as regards the arrest of the appellant 
and Kirandeo soon after the incident, 
their attempt to flee from the village 
at an unusual hour, their resistance 
against their arrest, the scuffle conse- 
quent upon that, and the injuries sus- 
tained therein by the appellant and 
Kirandeo. The evidence of the two 
chaukidars was found to be reliable, 
firstly, because being members of the 
rural police, they were not under the 
control or influence of the Investigating 
Officer, and secondly, because they had 
arrested the appellant and Kirandeo and 
brought them to Sitaram’s house after 
Sitaram had left for the Police station 
to give the information about the 
dacoity. Sitaram, therefore, could not 
have instigated the chaukidars in false- 
fy placing the appellant and his com- 
panion under arrest. What is equallv 
Significant is that unless Sitaram had 
immediately named the appellant to the 
chaukidars, the latter could not have 
gone in search of the appellant and 
caught hold of him in the vicinity of 
the village while he was trying to flee 
away from the village. There was, 
thus, hardly any chance for Sitaram 
to falsely invent a case against the ap- 
pellant and those who had joined him 
in the incident. Further, the two 
chaukidars, as stated earlier, brought 
the appellant under arrest Iong after 
Sitaram had left for the Police Station. 
He, therefore, could not have known of 
the appellant’s arrest by the chaukidars 
and yet he had named him as one of 
the miscreants in Ex. 1. That being 
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the position, however improbable it 
might appear at first sight for the ap- 
pellant to have participated in the in- 
cident, it is difficult to get over the 
evidence of his having been identified 
and named by Sitaram and the other 
Witnesses almost immediately after the 
incident. The only explanation about 
the highly desperate act on the part 
of the appellant is his antipathy to- 
wards Sitaram getting the better of 
him, which made him abandon any 
caution which he would have otherwise 
taken while participating in such an 
incident. 

10. It is also true that no part 
of the stolen property was recovered 
from him when he was arrested. But 
then, there was plently of opportunity 
for him and his companions to send 
away the stolen property with others. 
Since his first reaction was to get away 
from the village, it was highly unlikely 
that he would hamper his flight by 
keeping with him the stolen articles. 
The only alternative against the over- 
whelming evidence, both direct and 
circumstantial, before the Trial Judge 
and the High Court was the explana- 
tion given by him in his Section 342 
Statement. That explanation, as al- 
ready stated earlier, was obviously 
impossible to accept. An assault on 
him by Moti Singh (P. W. 4) with a 
lathi, so harsh that it rendered him 
unconscious, besides being highly im- 
probable, remained a bare allegation, 
having no support, howsoever slight, in 
the evidence on record. No such case 
was put to Moti Singh about his hav- 
ing beaten up the appellant, nor was 
any suggestion made to the Investigat- 
ing Officer that he had found the ap- 
pellant lying unconscious when he re- 
turned to the courtyard after inspecting 
the inner apartments of the house of 
Sitaram. Apropos the partisan and 
interested nature of the evidence of 
Sitaram and the other inmates of the 
house, the answer was two-fold; (1) 
that the event having taken place in- 
Side the house and at dead of night, 
it would be futile to expect of the 
prosecution to produce independent out- 
siders as witnesses, and (2) that before 
accepting such evidence both the trial 
Court and the High Court bore the 
fact of the evidence being interested 
and partisan in mind and therefore 
sought corroboration to fortify it, 
Such corroboration was available from 
the chaukidars and Dafadar of the 
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village, whom both the Courts found 
trustworthy, besides the injuries on the 
appellant. That being the position, it 
is impossible to accept counsel’s conten- 
tion that the High Court or the trial 
Court did not maintain an attitude of 
caution or seek corroboration conse- 
quent upon such caution while apprais- 
ing the evidence on record. 

11, We thus find it impossible 
to interfere with the concurrent find- 
ings of the trial Court and the High 
Court on the question, firstly, as to the 
factum of dacoity, and secondly, as to 
the appellant being one of the miscre- 
ants responsible for that offence, in- 
deed the leader of them. Counsel fail- 
ed to make out any substantial reason 
to warrant any interference on our 
part with such concurrent findings. The 
result, therefore, is that the appeal fails 
and is dismissed. 

Appeal dismissed. 
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; Shivji Genu Mohite, Appellant v. 
State of Maharashtra, Respondent. 


Criminal Appeal No. 109 of 1971, 
D/- 20-9-1972. 


(A) Criminal P. C. (1898), S. 423— 
Appeal against acquittal — Powers of 
High Court. 


Under the Code of Criminal] Proce- 
dure the High Court has full power to 
review at large the evidence upon 
which an order of acquittal has been 
passed by the Sessions Court and to 
reach the conclusion that upon that 
evidence the order of acquittal should 
be reversed. However, in exercising 
that power and before reaching its con- 
clusion upon facts, the High Court 
should give proper weight and consi- 
deration to such matters, as the views 
of the trial judge as to the credibility 
of the witnesses, the presumption of 
innocence in favour of the accused, a 
presumption certainly not weakened by 
the fact that he has been acquitted at 
his trial, the right of the accused to the 
benefit of any doubt and the slowness 
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of the appellate court in disturbing a, 
finding of fact arrived at by the judge 
who had the advantage of seeing the 
witnesses, AIR 1934 PC 227, AIR 1961 
SC 715, Rel. on. (Para 8} 

_ (B) Evidence Act (1872), S. 5 — 
Evidence — Appreciation of — Mur- 
der — Motive — Adequacy. 

The refusal by the deceased te 
comply with the request persistently 
made by the accused to transfer her 
land in favour of the accused and the 
possibility of the land going out of the 
reach of the accused could not be 
regarded as. an inadequate motive. 
Numerous crimes have been perpetrat= 
ed for reasons less adequate than the 
possible loss of land. (Para 10} 


_ (C) Evidence Act (1872), S. 5 — 
Evidence — Appreciation — Murder~ 
Motive — Absence of. 


The fact that the prosecution was: 
not able to discover an impelling motive 
would not reflect upon the credibility 
of a witness, proved to be a reliable 
eye-witness. Evidence as to motive 
would, no doubt, go along way in 
eases wholly dependent on circumstan- 
tial evidence. Such evidence would 
form one of the links in the chain of 
circumstantial evidence in such a 
case. But that would not be so in cases 
where there are eye-witnesses of credi- 
bility, though even in such cases if a 
motive is properly proved, such proof 
would strengthen the prosecution case 
and fortify the court in its ultimate 
conclusion. But that does not mean that 
if motive is not established, the evit- 
dence of an eye-witness is rendered 
untrustworthy. 


(Paras 11, 12) i 
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(D) Evidence Act (1872), S. 118 — . 


Single witness — Evidence of — Wit- 
ness not only a teenager but also only 
eye-witness — Held her evidence had 
to be scrutinised with care and cau- 


tion. ; (Para 14} 
(Œ) Evidence Act (1872), S. 5—Evi- 
dence — Appreciation of — Ground 


that witness being village Ramoshi 
would be under police influence—Held 
this could hardly be a justifiable 
ground for discarding his testimony. 
(Para 16) 
(F) Constitution of India, Art. 134 
— Order of acquittal — Setting aside 
of, by High Court in appeal — Inter- 
ference by Supreme Court. 
Once it is found that the High 
Court has applied the correct prinei-~ 
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ciples in setting aside an order of ac- 
quittal, the Supreme Court would not 
ordinarily interfere with the High 
Court’s order of conviction in an ap- 
peal against acquittal or enter into the 
evidence to ascertain for itself whether 
the High Court was right in its view 
of the evidence. Only such examina- 
tion of the evidence would ordinarily 
be necessary as is needed to see that 
the High Court approached the question 
properly and applied the principles 
correctly. AIR 1962 SC 439, Rel. on. 
(Para 19) 
Cases Referred: Chronological Paras 


AIR 1962 SC 439=(1962) Supp 
(1) SCR 104, Harbans Singh v- 
State of Punjab 19 


AIR 1961 SC 715=(1961) 3 SCR 
120, Sanwat Singh v. State of 
Rajasthan 8 
AIR 1934 PC 227=61 Ind App 
398, Sheo Swarup v. King Em- , 
peror 8 


Mrs. E. Udayarathnam, Advocate, 
amicus curiae, for Appellant; M/s. H. R. 
Khanna and B. D. Sharma, Advocates, 
ffor Respondent. 

, The following Judgment of the 
Court was delivered by 

SHELAT, J.:— Six persons stood 
their trial before the Sessions Judge, 
Sangli, the appellant on the charge of 
murder of one Rukhamabai and the 
rest under S. 201 read with S. 34, 
Penal Code, for causing the evidence of 
the said murder to disappear by burn- 
ing her dead body in survey No. 178 
of village Jarandi. Of these persons, the 
appellant, hereinafter referred to as 
accused 1 and accused 2 and 4 are the 
sons of aceused 5, and accused 6 is his 
wife. The victim was the widow of 
one Dhondi Mohite, the nephew of 
accused 5, who after the death of her 
husband was living with accused 5. 
The relations between the deceased and 
the accused were, it was said, normal 
on the whole, but during the past year 
before the alleged murder, accused 5 
was insisting upon the deceased either 
transferring a piece of land standing in 
her name in favour of the accused, or 
adopting one of his sons. The motive 
for the crime alleged by the prosecu- 
tion was the refusal of the deceased to 
follow either of the two courses and 
the consequent fear of the accused that 
Rukhama would at any time convey it 
fo one of her other relations, 
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2. On December 9, 1966 at about 
9 am., Rukhama started for her field 
to pluck ground nut creepers. On her 
way, she passed through the field of 
P.W. Shivram Ramoshi and took along 
with her his daughter Phuba, aged . 
about 12 vears, to help her in her work. 
While Rukhama and Phuba were pull- 
ing out the ground-nut creepers from 
the ground, accused 1 came there arm- 
ed with an axe. He asked Rukhama 
what her plan was for that day and at 
once struck her on her neck with the 
axe he hed with him. Rukhama col- 
lapsed under that blow and Phuba 
frightened at what she had seen, ran 
to her father in the neighbouring field 
and told him of what she had seen. At 
that very juncture, Shivram also heard 
the screams of Sundarabai, the wife 
of accused 2, who also had seen the in- 
cident fram a field nearby, where she 
was working at that time. On Shivram 
going to the place where Sundarabai 
was, the two of them went to the place 
where Rukhama was lying dead, Shiv- 
ram then went to the field of one Tato- 
ba nearby and told Tatoba that accused 
1 had killed Rukhama. After a little 
while, the two of them saw accused 2 
and 4 carrying away the dead body of 
Rukhama in a blanket to survey No. 
178 belonging to the accused. Seeing 
this, they went to Dattu Pawar, the 
brother of Rukhama, who also was 
working in his field. After telling Dat- 
tu of what had happened, Shivram 
and Tatoba went towards the village 
to inform the Kotwal and to find out 
where the village Police Patil was. 
Dattu went towards the accused’s field 
and saw the dead body of Rukhama 
having been set on fire and all the ac- 
cused standing nearby, accused 1 being 
Still with the axe. When Dattu went 
near the place, accused 1 threatened 
him with evil consequences if he pro- 
ceeded to where the body was being 
burnt. In the meantime, some relations 
of Rukhama came there and seeing 
them the accused went away. Those 
relations then dragged out the body of 
Rukhama from the burning pyre. Duttu 
thereafter contacted the Police Patil. 
Both of them went to Tasgaon Police 
Station about 22 miles away from the 
village reaching there at about 
sunset. The delay in reaching the 
police station was due to the fact that 
they had to wait for some conveyance 
to traverse that distance, such a con~ 


veyance becoming available to them 
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only in the afternoon, At’ the police 
station Dattu gave his first information 
report. Thereafter the police investiga- 
tion commenced, during the course of 
which the police took charge of the 
charred body of the deceased and sent 
it for postmortem. Dr. Gadre who per~ 
formed the post-mortem, found, apart 
from the burn injuries, two external 
injuries on the body: 

(1) a wound 2” x 11/2” upto the 

vertebral column upon the right of the 
neck just below the right ear, ‘and 
+ (2) a wound 2 1/2” x 1/2” with the 
fracture of the vertebral column. 
An internal examination by him reveal- 
ed that part of the occipital bone under 
injury No. 1 had been fractured and 
the seventh cervical vertebra had been 
completely fractured. The brain as also 
several other parts of the body were 
either completely or partially burnt. Ac- 
cording to the post-mortem notes made 
by Dr. Gadre, death was probably 
caused by the aforesaid two injuries on 
the neck resulting in the failure of the 
heart and respiration. On the dead body 
were found a silver waste band and a 
silver necklace chain. The police 
noticed signs of trampling and blood 
over the ground-nut creepers where 
Rukhama and Phuba had been work- 
ing at the time of the assault. 


3. At the trial, the prosecution 
examined Phuba claiming her to be an 
eye-witness of the assault by accused 1, 
her father Shivram to whom she 
had narrated the assault almost im- 
mediately and Dattu and Tatoba. Sun- 
darabai, the wife of accused 2, was also 
examined, but was declared a hostile 
witness since her evidence was con- 
trary to her statement before the police. 
There were other witnesses also to 
prove their having dragged out the 
dead body of Rukhama from the burn- 
ing pyre. Besides Dr. Gadre, the pro- 
secution examined Dr. Bodas, the Civil 
Surgeon at Sangli. 


. & The accused denied any 
knowledge of the incident. The defence 
of accused 1 was that he was at the 
time working in his field where his 
wife’s sister came and told him that 
Rukhama had a snake bite. When he 
came near his house he found several 
persons there, who had already placed 
her dead body on a pyre and set fire to 
it, After sometime Pawars, the rela~ 
tions of the deceased, came there arm- 
ed with axes and sticks and dragged 
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the burnt body of Rukhama out of the 
pyre. His case was that Phuba’s evi- 
dence was false and that she was made 
to give such evidence on account of en~ 
mity between Shivram and the accus- 
ed. That enmity arose because Shivram 
had often resorted to stealing the crops 
from the accused’s lands. The other 
witnesses also had given false evidence 
against them owing to similar hostility 
existing between them for one reason 
or the other. 


_ oe The Trial Judge accepted the 
fact that Dattu had given the first in~ 
formation report but refused to rely on 
it as Dattu had not specifically stated 
therein the fact of his having been told 
by Shivram that accused 1 had struck 
the deceased with an ‘axe. He declined to 
accept the prosecution story of motive 
on the ground that accused 5 had ear- 
lier executed a Hayat Patra, which be- 
lied the allegation that he had insisted 
upon Rukhama conveying her land to 
him or his sons or adopting one of his 
sons. He also declined to accept the 
prosecution case that the death of 
Rukhama was homicidal as Dr. Gadre 
was not able to say in the condition in 
which the dead body was brought to 
him whether the two external injuries 
he had seen were ante-mortem or post- 
mortem. He doubted the claim of Phuba 
as an eye-witness on the ground that 
it was improbable that she had gone 
with Rukhama to her field to assist 
her. He also found the version of Shiv- 
ram unacceptable that Phuba had come 
running to him or that she had told 
him of the assault on Rukhama by ac- 
cused 1 with an axe or his having then 
gone to Tatoba and telling him of what 
he had been told by Phuba, or the two 
of them having gone to Dattu and then 
to the Kotwal and the Police Patil and 
telling them that accused 1 had killed 
Rukhama with an axe and accused 2 
and 4 had brought the body to their 
field for burning it. On these findings 
the Ta Judge acquitted all the ac- 
cused. 


6. The approach of the Trial 
Judge was that because, according to 
him, the prosecution had failed to esta~ 
blish an adequate motive, the evi- 
dence of Phuba and her claim of being 
an eye-witness could not be accepted as 
true or even probable. His reasoning 
for such a conclusion was. that it 
was unlikely that she had accompani- 
ed Rukhama to her field to assist her 
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in plucking out the ground-nut creepers 
when her father himself was busy do- 
ing similar work in his own field. He 
refused to accept Shivram’s evidence on 
the ground that being the village 
Ramoshi and bound as such to help the 
police whenever a crime took place in 
the village, he was likely to be under 
the police influence and thatit was as 
a result of such influence and at the 
instance of the police that he and 
Phuba gave their evidence. Having 
come to the conclusion that the prose- 
cution had not been able to prove that 
Rukhama’s death was homicidal, the 
learned Judge even felt inclined to ac- 
cept the defence story of snake-bite 
and of the belief amongst village peo- 
ple that in such cases the victim’s body 
should be cremated immediately and 
that too in the vicinity of the residence 
of such victim. That was how the learn- 
ed Judge explained away the two cir- 
cumstances; (1) the body having been 
sought to be done away with without 
informing the deceased’s relations liv- 
ing in the village, and (2) cremating it 


right in front of the accused’s_ resi- 
dence. On these premises, the Trial 


Judge held the prosecution case not 
proved and acquitted all the six ac- 
cused. The Trial Judge ended his judg- 
ment in the following words: 

“To summarise, therefore, this is 
a case where there does not seem to 
be any plausible motive for criminal 
behaviour on the part of any of the 
accused, and if the evidence of Phuba 
is excluded, as I have done, there is 
no direct evidence. The expert medical 
opinion is of no assistance for coming 
to the conclusion that the death in this 
ease is homicidal. The report of the 
Chemical “Analyser shows that the ori- 
gin of the blood which was detected at 
the spot shown by accused No. 1 and 
on his dhoti and on the axe could not 
be determined. Then, what we are left 
with are the suspicious circumstances 
that the dead body appears to have 
- been hurriedly burnt at an unusual 
place with ornaments on its person and 
the accused are falsely denying their 
‘connection with the cremation. But 
then in view of the medical opinion and 
the opinion of the Chemical Analyser 
and the absence of motive, all that 
could be said is that these circumstan- 
ces would create a suspicion; but sus- 
picion, is no evidence. That being the 
position, all the accused are entitled to 
an acquittal, and I order accordingly.” 


A-L R. 


7. On appeal by the State, the 
High Court reversed the order of ac- 
quittal and convicted accused 1 under 
S. 302 and sentenced him to life impri- 
sonment. The High Court also convict- 
ed accused 4, 5 and 6 under S. 201 of 
the Penal Code, but confirmed the 
order of acquittal so far as accused 2 
and 3 were concerned. In doing so the 
High Court accepted. Phuba as the eye- 
witness and found her evidence cor- 
roborated by the evidence of Sundara- 
bai, the wife of accused 2, of her hav- 
ing drawn Shivram’s attention by her 
Screams to the place where Rukhama 
was attacked and was lying and Shiv- 
ram, thereupon, having gone to that 
place and found Rukhama having been 
already dead with axe injuries, The 
High Court next accepted Dattu’s ver- 
sion of having been informed of the 
assault by Shivram and Tatoba, his 
having then gone near the accused’s 
house, his having seen all the accused 
near the burning pyre and accused 1 
having threatened him with the axe, 
which he still had in his hand, if he 
proceeded any further to the place 
where the body was being burnt. The 
High Court declined to accept the de- 
fence theory of the snakebite or the 
alleged belief that in such cases the 
dead body had to be cremated fm- 
mediately and at the residence of the 
victim or any of the two external in- 
juries deposed by Dr. Gadre having 
been caused as a result of the dead 
body having subsequently been rolled 
out of the burning pyre. The High 
Court reached these conclusions after 
elaborately reappraising the entire evi- 
dence on record, which on an appeal 
against acquittal, it is well settled, it 
could, and recording correctly the prin- 
ciples laid down in the decisions of 
this Court guiding its approach in 
appeals against acquittal, and also exa- 
mined the reasons given by the Trial 
Judge for non-acceptance of the pro- 
secution evidence, 








8. These principles are that 
under the Code of Criminal Procedure 
the High Court has full power to re- 
view at large the evidence upon which 
an order of acquittal has been passed! 
by the Sessions Court and to reach the 
conclusion that upon that evidence the 
order of acquittal should be reversed! 
However, in exercising that power and 
before reaching its conclusion upom 
facts, the High Court should give pro= 
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per weight and consideration to such 
matters, as the views of the trial judge 
as to the credibility of the witnesses, 
the presumption of innocence in favour 
of the accused, a presumption certainly 
not weakened by the fact that he has 
been acquitted at his trial, the right of 
‘ithe accused to the benefit of any doubt 
and the slowness of the appellate Court 
jin disturbing a finding of fact arrived 
at by the judge who had the advantage 
of seeing the witnesses. Sheo Swarup 
v. King Emperor, 61 IA 398 = (AIR 
1934 PC 227). These principles were 
approved of and repeated in Sanwat 
Singh v. State of Rajasthan, (1961) 
3 SCR 120 = (AIR 1961 SC 715). 
Counsel for the appellant was not 
able to point out to us anything 
in the High Courts judgment which 
would suggest that it had not fol- 
lowed these principles while reap- 
praising the evidence and disagree- 
ing with the findings of fact given by 
the Trial Judge. 


9. A perusal of the judgment 
of the Trial Judge shows that his 
reluctance to accept the evidence of 
Phuba and her father Shivram princi- 
pally stemmed from (1) his disbelief 
of the evidence on motive and its ade- 
quacy, (2) his view as to the impro- 
bability of Phuba having gone to the 
deceased’s field to help the deceased, 
and (3) the omission by Dattu in the 
first information report of the fact that 
accused 1 had struck the deceased with 
an axe. 


4 

10. It is true that the deceased 
had been living with accused 5 and his 
family. It is also true that until the 
incident in question there had been no 
open rupture between the deceased and 
accused 5 and his family members. That 
fact, however, does not preclude the 
possibility of accused 5 having asked 
the deceased to settle the land held by 
her upon his sons, or in the alternative 
to adopt any one of them. Either of 
these two courses would have ensured 
the land coming to his family and not 
being disposed of in favour of any out- 
sider. The evidence of Dattu in this 
regard showed that the deceased had 
refused to comply with such requests 
by accused 5, which were so persistent 
that the deceased had complained to 
him about them. That the deceased 
would so complain to Dattu would not 
in any manner be improbable as Dat- 
fu was her brother and residing in this 
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very village. It is difficult also to con- 
ceive that Dattu, in collusion with any 
of the witnesses in this case, could 
have invented such a story so as to 
afford to the prosecution evidence of 
motive. There is no indication in the 
evidence of any previous hostility be- 
tween Dattu and the accused which 
could impel Dattu either to invent such 
evidence himself or to permit himself 
to be manoeuvred by any other person 
into inventing such a story for a motive. 
The refusal by the deceased to comply 
with the request persistently made and 
the possibility of the land going out of 
the reach of the accused could not also 
be regarded as an inadequate motive. 
Numerous crimes have been perpetrat- 
ed for reasons less adequate than the 
Possible loss of land. . 

aie _. Assuming that the prosecu- 
tion evidence was not sufficient or 
cogent enough for a motive to be spelt 
out of it, the fact that the prosecution 
was not able to discover such an im- 
pelling motive would not reflect upon 
the credibility of a witness, proved to 
be a reliable eye-witness, Was Phuba 
such an eye-witness? The answer to 
that question must depend upon the in- 
trinsic value of her evidence, the ab- 
sence of any possibility of her having 
been put up as an eye-witness or tutor- 
ed by any interested person or persons 
and the circumstances in which the inci- 
dent in question had occurred, and not 
upon whether the prosecution was able 
or not to prove an adequate motive. 
What the Trial Judge, however, did was 
precisely the opposite, that is to say, 
he looked at her evidence not from the 
point of view of whether it was intrin- 
Sically genuine, but with distrust be- 
cause the evidence with respect to 
motive was, according to him, not 
satisfactory. As regards the evidence 
relating to motive, one of the facts 
which weighed with him for discarding 
that evidence was the fact that accused 
5 had earlier executed a Hayat Patra 
in respect of the deceased’s land. We 
do not know what its terms were, for, 
it was not produced during the trial. 
But the very title of the document 
would seem to suggest that accused 5 
by that document acknowledged the 
title of the deceased to the land for her 
lifetime. The document did not ack- 
nowledge her absolute title and her 
Tight to alienate the land during her 
lifetime or to make a bequest of it 
by a testamentary instrument in favour 
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of any one. The accused must, there- 
fore, know that the Hayat-Patra would 
not have ensured the land to them or 
prevented its alienation or transfer by 
Rukhama. Its execution by accused 5, 
therefore, could not render Dattu’s 
evidence as to motive untrue. 


12. As stated earlier, the fact 
that the prosecution in a given case has 
been able to discover a sufficient 
motive or not cannot weigh against the 
testimony of an eye-witness. Evidence 
as to motive would,. no doubt, go a 
long way in cases wholly dependent on 
circumstantial evidence. Such evidence 
would form one of the links in the 
chain of circumstantial evidence in 
such a case. But that would not be so 
in cases where there are eye-witnesses 
of credibility, though even in such 
eases if a motive is properly proved, 
such proof would strengthen the pro- 
secution case and fortify the court in 
its ultimate conclusion. But that does 
not mean that if a motive is not esta- 
blished, the evidence of an eye-witness 
is rendered untrustworthy. 


13. Tt is true that there was 
only a solitary eye-witness in the pre- 
sent case and that too a girl of twelve 
years of age, to whom the trial Judge 
did not consider it expedient to give 
the oath, since according to him, she 
was not mature enough to understand 
the significance of the oath. At the 
same time there was, in the circumst- 
ances of the case, scarcely any possibi- 
lity of there being a number of eye- 
witnesses. Even Phuba happened to be 
there only because she had gone to the 
field with the deceased at the latter’s 
request to her father Shivram for as- 
sistance. But there was nothing im- 
probable in Phuba having done so, for, 
what was expected of her by the de- 
ceased was to pluck out from the 
ground ground-nut creepers and col- 
lect theminto heaps. The trial Judge, 
however, thought this to be unlikely 
for he said that she had gone with her 
father to his field precisely for this 
kind of work, and therefore, was not 
likely to leave him alone to do the en- 
tire work. There the Trial Judge was 
in error, for, Shivram’s evidence show- 
ed that the ground-nut creepers had al- 
ready been taken out from the ground 
and collected in small heaps at various 
places and the work for which he had 
gone to the field that morning was to 
collect all these heaps at one place so 
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as to enable him to pluck out the 
ground-nuts from the creepers so col~ 
lected. Being a teenager, Phuba per- 
haps would not have been of much 
assistance to him for that kind of work, 
and therefore, it was not unlikely 
that Shivram would, when request- 
ed by the deceased, allow Phuba 
to go with her for assisting in 
taking out the creepers from the 
ground. Such assistance to neighbours 
by children of cultivators is not uncom-~ 
mon in villages. There was, therefore, 
nothing improbable in Phuba being in 
the deceased’s field when the incident 
in question occurred. 


14. Once it was shown that 
Phuba was present in that field, the 
only question for consideration would 
be whether her evidence was accept- 
able or not. Her evidence in that con- 
nection had to be scrutinised with care 
and caution, as she was not only a 
teenager but the only witness claim- 
ed to be an eye-witness. The ‘Trial 
Judge conceded that her evidence was 
not marred by any material discere- 
Pancy or contradiction. But the absence 
of any such infirmity, according to him, 
was not enough, and brought in the 
omission cf Dattu to specifically men- 
tion the fact of accused 1 having struck 
the deceased with an axe in the firs? 
information report as a reason for dis- 
carding Phuba’s evidence. That omis- 
sion by Dattu, however, could not lend 
any infirmity to Phuba’s testimony, for, 
it was not as if Phuba had narrated 
the incident to Dattu and Dattu rely- 
ing on such narration had lodged the 
first information report, so that an 
omission by him may be said to raise 
a possibility that Phuba might not 
have told him that she had seen ac~ 
cused 1 striking the deceased. The evi- 
dence was that she first fled to Shiv- 
ram in the neighbouring field and told 
him of what had happened, whereupon 
Shivram first went to Tatoba and both 
of them then found out Dattu and told 
him about the incident. The omission 
by Dattu, even if it can be regarded as 
an omission, cannot thus have any 
bearing on the question of Phuba’s cre~ 
dibility as an eye-witness, 


15. <A perusal of the F.I. R, 
Todged by Dattu would seem to show 
that the comission was not such as 
would justify the claim of Phuba being 
an eye-witness being discarded. Before 
it can be held as an omission, it has 
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to be borne in mind that according to 
the F. L'R., Dattu had been informed 
by Shivram and Tatoba that his sister 
Rukhama “was killed by her cousin 
father-in-law and husband’s brother” 
and that they were about to set fire to 
her dead body near their residence in 
their field. According to Dattu’s evi- 
dence, when he went to that field on 
getting that information, he found that 
the dead body of Rukhama was al- 
ready set on fire. The pyre was sur- 
rounded by all the accused and accused 
1 at that time was having an axe 
with which he threatened Dattu against 
coming near the dead body. It was 
only when the Pawars, according to the 
evidence, came there armed with axes 
and other weapons, that the accused 
retired from the place and the body 
could be dragged out from the burning 
pyre. In this background, Dattu must 
have felt that all the accused were con~ 
cerned in the killing of his sister and 
that that was why they were anxious 
to dispose of the dead body so that it 
may not indicate the manner and the 
cause of her death. The F. I. R., how- 
ever, did assert that “the cousin father- 
in-law and husband’s brother” were 
responsible for killing, though it is true 
it did not mention specifically that ac- 
cused 1 had struck Rukhama with an 
axe. Dattu might not have made a 
specific mention of it probably because 
he must have thought all the accused 
responsible for the death of Rukhama 
from the manner in which they had 
surrounded the body for disposing it 
of quickly. If viewed from this point 
of view, the omission to mention ex- 
pressly that accused 1 had struck the 
deceased with an axe cannot be said 
to have much importance. 

16. Shivram’s evidence, if ac~ 
cepted, would corroborate Phuba’s 
claim of being an eye-witness in two 
respects, (a) her having gone to the 
field with Rukhama and being with 
her when the incident occurred, and (b) 
her having fled to Shivram in a frigh- 
tened state immediately after the inci~ 
dent andtelling him oftheassault by 
accused 1 with an axe. The accused 
challenged Shivram’s veracity on the 
ground that he had been stealing their 
crops and on being scolded therefor by 
them being hostile to them. But barr- 
ing their bare allegation, no proof 
whatsoever was adduced to show any 
such hostility between Shivram and 
the ‘accused. But the Trial Judge dis~ 
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believed Shivram on tħe ground that 
being ‘the village Ramoshi, he would 
be under the police influence. That 
could hardly be a justifiable ground 
for discarding his testimony: The High 
Court accepted his evidence and also 
that of Tatoba and no reason has been 
made out to warrant any disagreement 
on our part with that conclusion. 


17. Once, therefore, Shivram 
was found to be an acceptable witness, 
hbis > evidence corroborated in a large 
measure Phuba’s evidence for, it was 
only on her going to him and telling 
him as to what had happened that the 
entire chain of subsequent events took 
place, his going first to Tatoba, then 
the two of them going to Dattu, Dattu 
going to the accused’s field and Shiv- 
ram and Tatoba contacting other vil- 
lagers, the Kotwal and the Police Patil, 
and finally, rescuing the body from 
the pyre by the other relations of the 
deceased. As regards Phuba’s testi- 
mony, it has to be observed that the 
High Court considered it in great de- 
tails. Indeed, the High Court quoted it 
almost verbatim in its judgment to 
demonstrate that it was natural and 
free from any material blemish in 
spite of a long, and what the High 
Court called, a gruelling cross-exami- 
nation. 


18. Counsel took us through 
the medical evidence, including the- 
post-mortem notes by Dr. Gadre to 
show that his opinion on the two ex- 
ternal injuries was not only indefinite, 
but was on the contrary equivocal and 
Shaky on the question whether the in- 
juries were ante-mortem or post-mor- 
tem. But that was because the body 
was at many places charred and seye- 
ral internal organs were burnt or 
roasted. But the absence of a definite 
medical opinion on that question could 
not be very material once Phuba’s evi- 
dence was found acceptable. There 
would, therefore, be no difficulty in 
coming to the conclusion that the de~ 
ceased had died as a result of her hav- 
ing: been struck with a weapon such 
as an axe. The defence story that she 
died as a result of a snake-bite and 
that her body had to be immediately 
burnt because of a belief or practice to 
that effect in the village has only to 
be stated for its rejection. No such evi- 
dence, was available. There could be 
no doubt, as the High Court has said, 
that it was set on fire so that the body 
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would not show how the deceased had 
died. The two circumstances, viz., that 
it was sought to be disposed of with- 
out informing her parents and her 
brother Dattu though all of them were 
in the village and without carrying it 
to the village cremation ground ‘were 
tell-tale circumstances showing the des- 
perate anxiety on the part of the ac- 
cused to dispose it of as quickly as 
possible. 

19. The principle upon which 
this Court in appeals of this type would 
act is that once it is found that the 
High Court has applied the correct 
principles in setting aside an order of 
acquittal, this Court would not ordi- 
narily interfere with the High Court’s 
order of conviction in an appeal against 
acquittal or enter into the evidence to 
ascertain for itself whether the High 
Court was right in its view of the evi- 
dence. Only such examination of the 
evidence would ordinarily be necessary 
as is needed to see that the High Court 
approached the question properly and 
applied the principles correctly. (see 
Harbans Singh v. State of Punjab, 
(1962) Supp (1) SCR 104 = (AIR 1962 
SC 439). Counsel, nonetheless, was at 
pains to take us through the major part 
of the evidence. After having gone 
through that evidence, we find no rea- 
son to come to the conclusion that the 
High Court made any error in apply- 
ing the principles which should guide 
it in an appeal against acquittal, nor 
has any reason been established which 
would make us disagree with its find- 
ings on the appreciation of evidence. 

20. That being the position the 
appeal must fail and has in the result 
to be dismissed. 

Appeal dismissed. 
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made by accused to customs officers, 
they not being Police Officers, do not 
come within the inhibition of Ss. 24 
and 25. (X-Ref: S. 24). AIR 1965 -SC 
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ehange Regulation Act (1947), S. 8 (2) 
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basis of his confession to customs offi- 
eer that he attempted to smuggle cur- 
rency notes, is valid. (Para 7) 


Brief Note: — (B) Where in state- 
ments made to Customs Officer it was 
admitted by the accused in presence of 
independent witnesses and before his 
arrest by police that he was carrying 
a tin box which contained impugned 
currency notes to be illicitly exported 
across the border to Pakistan and that 
noticing the Nakabandi party in hiding 
near the Naka point tried torun away 
but was chased into his house where he 
was caught while trying to conceal the 
notes which were finally recovered 
from him: 


Held, the facts so admitted consti- 
tute sufficient admissible evidence to 
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SC 713, Distinguished. 

(Paras 4, 5, 7, 8) 
Cases Referred: Chronological Paras 


AIR 1970 SC 940=(1969) 2 SCR 

461, R. C. Mehta v. State of 

West Bengal 5 
AIR 1970 SC 713=(1969) 2 SCR 

663=1970 Cri LJ 750, Malkiat 

Singh v. State of Punjab 7 
AIR 1965 SC 481=(1965) 3 SCR 

854, Asstt. Collector of Customs 

v. Vallabhadas 5 


Mr. Bishan Narain, Sr. Advocate, 
(Mr. E. C. Agrawala, Advocate, with 
him), for Appellant; Mr. F. S. Nariman, 
Addl. Solicitor-General of India (M/s. 
P. Parmashwara Rao and S. P. Nayar, 
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The following Judgment of the 
Court was delivered by 


JAGANMOHAN REDDY, J.:— 
This appeal is by certificate against 
the dismissal in limine of the writ peti- 
tion filed by the appellant in the High 
Court of Punjab and Haryana. The ap- 
pellant was convicted under S, 8 (2) 
read with Ss. 23-A and 23-B of the 
Foreign Exchange Regulation Act, 1947 
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(hereinafter called the ‘Act’) on the al- 
legation that the appellant and one 


` Gopal Das of Delhi were attempting to 
' smuggle 


Rupees 1,40,000 in cur- 
rency notes in Rupees 100 deno- 
minations across the border. The 
appellant who. is the owner of im- 
movable and movable properties of 
substantial value was seen along with 
one Gopal Dass carrving a tin box and 
approaching a customs-cum-police 
raiding party also termed as nakabandi 
party near the borders of Pakistan, a 
little distance away from the village 
Valtoha on the night of September 25, 
1961 at about 9 p.m. When they reach- 
ed the nakabandi point probably notic- 
ing the party in hiding they turned 
back and started running towards the 
house of the appellant and were chased 
by the nakabandi party. The appellant 
entered his house followed by the naka- 
bandi party and was caught while in 
the act of concealing the tin box in a 
heap of wheat in the room where it 
was stored. In the tin box was found 
a package tied with a piece of twine 
in which 14 bundles of currency notes 
of Rs. 100 denomination were: found. 
The persons comprised in the raiding 
party disclosed their identity, a seizure 
memo was drawn up. The witnesses of 
the seizure memo were Surat Singh, 
Milkha Singh, Hazara Singh and Natha 
Singh. Gopal Dass disclosed his iden- 
tity as a resident of Mohalla Nawab 
Gunj, Pul Bangish, Delhi. He was also 
searched and a diary containing the 
addresses of different persons in India 
and Pakistan was recovered along with 
Rs, 127 in currency notes. A statement 
was given by the appellant to the Cus- 
toms Officer in the presence of Hazara 
Singh, Surat Singh, Natha Singh and 
Milkha Singh that he along with Tara 
Singh and Gopal Dass were indulging 
in smuggling, that he and Gopal Dass 
prepared 14 bundles of Indian cur- 
rency and placed them in a tin box and 
that they were to cross the border and 
hand over the currency notes to Mohd. 
Hussain of Kasur and Mohd. Tahir of 
Karachi. The appellant further stated 
that at 9 am. they started towards the 
border along with the tin box which 
he carried and Gopal Dass was to cross 
the border near Wan P. A. P. post with 
the currency, that when they reached 
about 50 yards from the house they 
noticed whispering coming from in 
front of them and since they did not 
know that there was a naka they im- 
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mediately turned to the house and 
while concealing the said small box in 
the heap of wheat, the police chased 
them and caught and took possession of 
Rs. 1,40,000/-. This statement was re- 
corded by U. S. Virdi, Inspector Pre- 
ventive. It was signed by the appellant 
and admitted by him as correct. The 
statement bore the thumb impression 
of fee SE Surat Singh and Har- 
m Singh and was attested i 
officer Khemkaran. aerate 


2. Notice to show cause was 
issued to both the appellant and Gopal 
Dass to explain within ten days from 
the date of the receipt of the memo as 
to why the currency notes and the box 
which was used as a container should 
not be confiscated and why further 
penal action should not be taken under 
the aforesaid provision of law. As this 
notice could not be served on the ap- 
pellant, subsequently a copy was given 
to the appellant through his advocate 
on March 31, 1962. The appellant in 
answer to the show cause notice denied 
that a nakabandi about 100 yards from 
Jhugian Gurdial Singh was conducted 
by the police in collaboration with the 
customs along with three named per- 
Sons on September 25, 1961 and he 
generally denied all the allegations con- 


tained in the said notice, He also de- 


nied that he made any 
statement that the currency notes were 
being taken to Pakistan through un- 
prescribed route near Wan P. A. P. or 
that he was chased and apprehended by 
the nakabandi party. According to him, 
the police party raided his house and 
recovered Rs. 1,40,000/- without a 
search warrant in spite of his protests 
about the high-handedness of the police 
who in order to save themselves cook- 
ed up the story and also arrested him 
of a cognizable offence under See- 
tion 411/414, I. P.C. - 


3. The Colector of Customs 
Amritsar after he supplied the rele- 
vant documents to the advocate of the 
appellant recorded the evidence of 
Natha Singh and Harnam Singh who 
were both cross-examined by the advo- 
cate of the appellant. The case was ad- 
journed to give an opportunity to the 
appellant for his defence. On June 26, 
1963 the Collector of Customs, New 
Delhi ordered that the offending cuf- 
rency notes be confiscated absolutely 
under cl. (6) of S. 167 of the Sea Cu- 
toms Act, 1878 and he also imposed @ 
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penalty of Rs. 5,000/- on the appellant 
and Rs. 500/- on Shri Gopal Dass to be 
paid within one month from the date 
of the order. The Collector found that 
on a careful consideration of the evi- 
dence on record it was established be~ 
yond doubt that the currency amount~ 
ing to Rs. 1,40,127 was clearly attempt- 
_€d to be exported illicitly out of India 
and the attempt to take out was com- 
pleted when the nakabandi party inter- 
cepted the appellant while making an 
attempt to smuggle it out, when they 
chased him to his residence and that 
at the appellant’s residence the cur~ 
rency notes were recovered. Against 
this order of the Collector an appeal 
was filed to the Central Board of Ex- 
cise and Customs, New Delhi. That ap- 
peal was rejected after giving the ap- 
pellant a personal hearing. A revision 
application was filed before the Central 
Government on March 2, 1965 which 
was also rejected on August 9, 1965. 
After waiting for nearly two years the 
appellant filed a writ petition under 
Art, 226 in the High Court of Punjab 
and Haryana on May 23, 1967 which 
as we said earlier was dismissed in 
limine, 
4. Before us the Tearned advo- 
cate for the appellant submits that 
there was absolutely no admissible evi- 
dence to convict the appellant of the 
offences with which he was charged or 
to confiscate the currency notes be- 
cause the statement alleged to have 
been made by him to the Customs 
Officer in fact was made to the police 
officer or if it is held to be made to 
the Customs Officer it was made in 
the presence of the police, as such was 
inadmissible in evidence; that the ap- 
pellant was a rich farmer and was in 
possession of a large sum of money 
which was recovered from his house; 
that the incident took place at 9 p.m. 
and away from a place which is about 
10 miles from the Pakistan border, 
which does not raise an inference that 
an attempt could have been made to 
“smuggle the currency notes across the 
border; and that the attesting witnesses 
were all in the nakabandi and were 
therefore police witnesses. 


5. Apart from the inordinate 
delay in filing the writ petition, it is 
admitted that the accused was arrested 
on 28th September while the first con- 
fessional statement was taken down on 
25th September, 1961 so that the ques- 
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tion of inadmissibility prima facie does 
not arise. Even otherwise, there is 
nothing to show nor was it urged be- 
fore the Customs authorities or in the 
writ petition that the statement was 
given to the Customs Officer in the 
presence of the police. Even so on 28th 
September just before his arrest the 
appellant gave another statement this 
time to the Customs Officer B. M. Ray, 
Inspector Preventive, Headquarters (P 
& I) Amritsar and attested by M. R. 
Sachdev, Superintendent Technical, 
Customs, Amritsar. The statement was 
read over to the appellant and admit- 
ted by him to be correct. In that state- 
ment after setting out his family his- 
tory and the nature of his business he 
admitted that the amount which was 
recovered from him by the police, ete., 
was of currency notes of Rs. 100/- each 
amounting to Rs. 1,40,000/- in Indian 
currency notes, that these currency 
notes along with a small box made of 
tin were recovered in the presence of 
witnesses from Wheat’s room taken into 
custody by police etc., under recovery 
memo, and that the amount of Rupees 
1,40,000/- belonged to him, that Gopal 
Dass had no share in it, that he had 
given a statement to the Inspector of 
Customs in connection with the re- 
covery of an amount of Rs. 1,40,000/- 
in the presence of witnesses and has 
nothing further to say and that that 
statement may be treated as correct. 
This later statement is clearly admis- 
Sible in evidence because it was made 
to a Customs Officer and it is not al~ 
leged that the police were present at 
that time. Confessional statements 
made to the Customs Officer have been 
held by this Court not to come within 
the inhibition of Ss. 24 and 25 of the 
Indian Evidence Act because Customs 
Officers are not police officers within 
the meaning of those provisions, vide 
Asstt. Collector of Customs v. Vallabha- 
das, (1965) 3 SCR 854=(AIR 1965 SC 
481) and R. C. Mehta v. State of West 
Bengal, (1969) 2 SCR 461=(AIR 1970 
SC 940). 


6. The learned Advocate, how- 
ever, submits that the statement of 28th 
September 1961 is nota confessional 
statement, firstly, because it refers to 
an earlier inadmissible confessional 
statement, and secondly, the appellant 
asserts thet the Rs. 1,40,000/~ currency 
notes are his. It may be that the Rupees 
1,40,000/- currency notes belong to the 
appellant but that is not a relevant cir- 
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cumstance when it is alleged that he 
attempted to smuggle the said currency 
notes across the border to Pakistan. It 
may also’ be noticed that in the second 
statement the appellant admits that he 
had made the first statement to the 
Customs Officer. There is no sugges- 
tion throughout that statement that the 
confession made on the 25th September, 
11961 was made to a police officer or 
in the presence of any police officers. 
Tt is further submitted that 
the village of the appellant is 10 miles 
away from the border and that the 
nakabandi was only 100 yards away 
from the village towards the border 
and when the appellant is said to have 
been chased just before reaching the 
nakabandi, it cannot be said that he was 
attempting to cross the border. While 
no doubt the contention of the appel- 


Tant was that his village was 10 miles’ 


away from the border the Collector 
noted that according to the report it 
was very much less but in any case 
that fact was immaterial as long as 
other circumstances prove that an 
attempt had been made to smuggle 
out the currency. In support of the 
contention on behalf of the appellant 
that no attempt was made we were 
referred to a decision of this Court in 
Malkiat Singh v. State of Punjab, 
(1969) 2 SCR 663=(AIR 1970 SC 713) 
where Ramaswami, J. observed that 
the test for determining whether the 
overt acts already done are such that 
if the offender changes his mind and 
does not proceed further, the acts al- 
ready done would be completely harm- 
Tess. This does not in any way assist 
the appellant because there is ample 
independent evidence in this case that 
the appellant and Gopal Dass were 
seen together going towards the border 
with a tin case in their hands and when 
they saw the Nakabandi they immedi~ 
ately turned round and ran away: they 
were chased into the house of the ap- 
pellant where they found the appellant 
Isecreting the tin box in the heap of 
lwheat in his house. ‘These facts are 
sufficient to constitute an attempt by 
ithe appellant and Gopal Dass to smug- 
gle the currency notes. Harnam Singh 
in his statement of 28th . September 
11961 recorded by the Inspector of Cus- 
toms at the village Dabipura in the 
‘presence of the Superintendent of Cus- 
toms admitted that he joined the naka- 
bandi party on 25th September 1961 as 
a witness. He further stated that naka 
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bandi was conducted at 8 p.m. about 
100 yards from Jhugian Gurdial Singh 
which is near the Indo-Pakistan bor- 
der, that after about an hour two per- 
Sons were seen coming from Gurdial 
Singh and going towards the Pakistan 
border; one of the persons was a Sikh 
and was carrying a box; that when 
they reached near the nakabandi point} 
they suddenly turned back and started 
running; that they were chased by the 
nakabandi party into the house of the 
appellant; that one of these two persons 
was the appellant, the owner of the 
house who was caught while conceal- 
ing the box that he was carrying in 
the heap of wheat and that on an exa- 
mination of the box Indian currency 
notes amounting to Rs. 1,40,000/- were 
recovered. He also states that the other 
person disclosed his name as Gopal Dass 
from whom Rs. 127/- and some ad- 
dresses were recovered. He admitted 
that the statements of both the offen- 
ders were recorded in which they ad- 
mitted that they were smuggling the 
Indian currency to Pakistan. The state- 
ment of Natha Singh was also record- 
ed by the Customs Officer and he cor- 
roborates the statement given by Har- 
nam Singh. The order of the Collector 
shows that both he and Harnam Singh 
were examined and cross-examined. 
The Collector considered that evidence 
and the contentions urged on behalf of 
the appellant and held that the charge 
against the appellant and Gopal Dass 
was established, It may be stated that 
under Section 8 (2) of the Act as 
amended, no foreign exchange can be 
taken outside India or across the bor- 
der without the permission of the 
Reserve Bank of India. Under S. 23-A 
the restrictions imposed under sub-sec- 
tion (2) of Section 8 are deemed to 
have been imposed under Section 5 of 
the Land Customs Act, 1924 as then in 
force and all the provisions of that Act 
Shall have effect accordingly. Under 
Section 5 of the Land Customs Act 
every person desiring to pass any goods, 

whether dutiable or not, by land, out 
of or into any foreign territory shall 
apply in writing for and obtain a per- 
mit from the Customs authorities and 
produce that permit to the Customs 
Officer if he requires such production. 
Section 23-B of the Act says that who- 
ever attempts to contravene any of the- 
Provisions or of any rule, direction or 
order made thereunder shall be deem- 

ed to have contravened that provision, 
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rule, direction or order as the case may 
be. It may be mentioned that though 
the Land Customs Act does not specify 
that goods include ‘Indian currency’, 
Section 8 (2) of the Act by virtue of 
Section 5 of Act 39 of 1957 specifically 
includes “jewellery or precious stones 
or bank notes or coin”. ; 

8. In our view the order of the 
Collector confiscating the currency 
notes and awarding the punishment 
does not suffer from any infirmity and 
the appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 
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J. M. SHELAT, D. G. PALEKAR, 
K. K. MATHEW, S. N. DWIVEDI AND 
Y. V. CHANDRACHUD, JJ. 

Raj Kumar Divender Singh and 
another, Appellants v. State of Punjab 
& others, Respondents. 

Civil Appeal No. 690 of 1967, D/- 
11-9-1972. 

Index Note: — Punjab Public Pre- 
mises and Land (Eviction ‘and Rent 
Recovery) Act (31 of 1959), S. 3 (a)— 
Unauthorised occupation of publie pre- 
mises—A person in possession of cer- 
tain property before the date of its sale 
to the Government cannot be said to be 
in “unauthorised occupation of public 
premises” within S. 3 (a)—Consequent- 
ly the Collector cannot issue notice 
under S. 4 (1) for his eviction—(Deci- 
sion in L.P.A. No. 330 of 1963 D/- 15- 
10-63 (Punj.) Reversed). (X-Ref: S. 4 
(1) ). (Paras 8, 13) 

The word “thereof” in S. 3 (a) 
makes it clear that the person must 
have entered into possession of a public 
premises. If a person was in possession 
of the property before the date of the 
sale of the property to the Government, 
it could not be said that he entered into 
possession of publie premises, for, at 
the time when he was in occupation of 
the property, the property was not 
publie premises. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1581=(1967) 3 SCR 

399, Northern India Caterers 
(Pvt.) Ltd. v. State of Punjab 5 


*(L. P. A. No. 330 of 1963, D/- 15-10- 
1963 — Punj. at Chandigarh) 
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Mr. A. Subba Rao, Miss Bhuvanesh 
Kumari, M/s. J. B. Dadachanji. O. C. 
Mathur and Ravinder Narain, Advo- 
cates of M/s. J. B. Dadachanji & Co. 
Advocates, for Appellants. M/s. V.. C. 
Mahajan and R. N. Sachthey, Advo- 
cates, for Respondents 1 to 3; M/s. 
Ramamurthi and Co. Advocates (not 
present) for Intervener (State of J. & K) 
Mr. S. C. Majumdar Advocate for In- 
tervener (Maganlal Chaganlal (P) Ltd.); ° 
Shri Vinod Kumar Krishan Lal Mehta, 
Mr. Vineet Kumar Advocate (Not pre- 
sent) for Intervener. 

The following Judgment of the 
Court was delivered by 


MATHEW, J.— The appellants 


filed a writ petition before the High 


Court of Punjab for the issue of an 
appropriate writ or order quashing a 
notice dated June 21; 1961, issued under 
S. 4 (1) of the Punjab Public Premises 
and Land (Eviction and Rent Recovery) 
Act, 1959, hereinafter called the ‘Act’, 
directing the 2nd appellant to show 
cause why an order of eviction should 
not be passed against him in respect of 
the premises in question. 


i 2. The appellant’s case was as 
follows. On the demise of the late 
Maharaja Bhupinder Singh, his eldest 
son, Maharaja Yadavindra Singh suc- 
ceeded to the gaddi of the erstwhile 
State of Patiala ‘which subsequently 
merged with the State of Punjab. 
Maharaja Bhupinder Singh, along with 
his sons including the appellants, con- 
stituted a joint Hindu family. The ap- 
pellants along with the other sons of 
Maharaja Bhupinder Singh had an in- 
terest. by virtue of their being copar- 
ceners, in all the properties of Maha- 
raja Bhupinder Singh. The appellants, 
along with their brothers, were in oc- 
cupation of a property known as “Co- 
lone] Mistry’s House”, Moti Bagh 
Palace, Patiala, in their own right as 
the sons of Maharaja Bhupinder Singh. 
It was an ancestral property in the 
hands of Maharaja Bhupinder Singh 
and they were residing as members of 
the family in the said property. On 
March 10, 1958, Maharaja Yadavindra 
Singh sold Moti Bagh Palace to the 
Government of Punjab, as property 
belonging to him, and delivered actual 
possession of certain portion and agreed 
to deliver possession of the rest subse- 
quently. The State Government was 
not competent to evict them under the 
provisions of the Act as they were not. 
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in unauthorized occupation of any 
public premises and that the impugned 
notice was issued without jurisdiction. 


3. The counter affidavit on be- 
half of respondents 1 and 2 was filed 
by Shri S. P. Jain, Deputy Secretary 
to the Government of Punjab and it 
stated that there was no proof 
that the appellants were the sons 
of Maharaja Bhupendra Singh, that 
Bhupinder Singh and his sons were 
not members of a Hindu Undi- 
vided Family; that the Maharaja 
and his progeny being Jats, did not 
constitute a Joint Hindu Family and 
that the appellants never acquired any 
interest by birth in the property. The 
counter affidavit did not admit the al- 
legation of the appellants that they 
were in possession of the property as 
coparceners. 


4. The learned single Judge 
came to the conclusion that since the 
case raised complicated questions of 
law and fact, it was not meet that they 
should be resolved in a petition under 
Art. 226 and that, even if the appellants 
‘were in possession before the date of 
the sale of the property to the Govern- 
ment, they were in unauthorised oc- 
cupation of public premises since the 
appellants were not holding the pro- 
perty under any allotment, lease or 
grant from the Government after the 
date of the sale deed and dismissed the 
writ petition. A letters patent appeal 
was preferred against this decision and 
that was dismissed in limine. This ap- 
peal, by certificate, is against the deci- 
sion of the High Court in the letters 
patent appeal 

5. The appeal as originally fil- 
ed, challenged the correctness of the 
order of the High Court, on the basis 
of the decision of this Court in Nor- 
thern India Caterers (Pvt.) Ltd. v. 
State of Punjab, (1967) 3 SCR 399 = 
(AIR 1967 SC 1581). But the Punjab 
Legislature amended the Act by pass- 
ing the Punjab Public Premises and 
Land (Eviction and Rent Recovery) 
Amendment Act, 1969. By S. 10E of 
the Amendment Act, the jurisdiction of 


the civil Court, among other things, to’ 


entertain a suit or proceeding for evic- 
tion of any person who is in unautho- 
rised occupation of any public pre- 
mises, was taken away. On their motion, 
the appellants were permitted by this 
Court to amend the appeal petition and 
challenge the validity of the relevant 
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provisions of the Amendment Act, and 
= appeal petition was amended. ac- 
cordingly. 


6. Before us, the appellants 
raised two contentions: (1) that they 
were in possession of property in their 
capacity as coparceners with Maharaja 
Yadavindra Singh, or, at any rate, 
they were residing in the property with 
a right of residence in the property as 
junior members of the family and the 
Government cannot, by resorting to the 
provisions of the Act, summarily evict 
them from the property on the ground 
that they were in unauthorised occupa- 
tion of public premises within the 
meaning of S. 3 of the Act; (2) that 
S. 10E of the Punjab Public Premises 
and Land (Eviction and Rent Recovery) 
Amendment Act, 1969, which barred 
the jurisdiction of the Civil Court to 
entertain a suit for recovery of posses- 
sion of public premises is constitu- 
tionally bad. 


7. The first qyestion, therefore, 
is whether the appellants were in un- 
authorised occupation of publice pre- 
mises. Section 2 (d) of the Act defines 
‘public premises’ as under: 


“public premises means any seat 
mises belonging to, or taken on Jease or 
requisitioned by, or on behalf of, the 
State Government, or requisitioned by 
the competent authority under the 
Punjab Requisitioning and Acquisition 
of Immovable Property Act, 1953, and 
includes any premises belonging to any 
district board, municipal committee, 
notified area committee or panchayat.” 
Section 3 of the Act deals with what is 
unauthorised occupation of public pre- 
mises. That section says: 

“For purposes of this Act, a per- 
son shall be deemed to be in unautho- 
Tised occupation of any public premi- 
ses: 

“(aj where he has whether before 
or after the commencement of this Act, 
entered into possession thereof other- 
wise than under and in pursuance of 

/any allotment, lease or grant; or 

/ “(b) where he, being an allottee, 
Jessee or grantee, has, by reason of the 
determination or cancellation of his al- 
lotment, lease or grant in accordance 
with the terms in that behalf therein 
contained, ceased, whether before or 
after the commencement of this Act, to 
be entitled to occupy or hold such 
public premises: or 
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*(c) where any person authorised 
to occupy any public premises. has, 
whether before or after the commence~ 
ment of this Act, : 

(i) sub-let in contravention of the 
terms of allotment, lease or grant, 
without the permission of the State 
Government or of any other authority 
competent to permit such sub-letting 
the whole or any part of such public 
premises; 

(ii) otherwise acted in contraven- 
tion of any of the terms express or 
implied, under which he is authorised 
to occupy such public premises. f 

“Explanation: For purposes of 
clause (a), a person shall not merely by 
reason of the fact that he has paid any 
rent be deemed to have entered into 
possession as allottee, lessee or grantee.” 
Section 4 (1) of the Act provides that, 
if Collector is of opinion that any per- 
sons are in unauthorised occupation oË 
any public premises situate within his 
jurisdiction and that they should be 
evicted, the Colleqtor shall issue, in the 
manner provided in sub-sections (2), 
(3) and (4), a notice in writing, calling 
upon all persons concerned to show 
cause why an order of eviction should 
not be made. 

8. A person shall be deemed to 
be in unauthorised occupation of public 
premises for purposes of S. 3 (a) where 
he has, before or after the commence- 
ment of the Act, entered into posses- 


‘sion ‘thereof, otherwise than under and 


in pursuance of any allotment, lease or 
grant. The word ‘thereof makes it 
clear that the person must have enter- 
ed into possession of public premises 
before or after the commencement of 
the Act in order that he may be deem- 
ed to be in unauthorised occupation. If 
the appellants were in possession be- 
fore the date of the sale of the pro- 
perty to the Government, it could not 
be said that the appellants entered into 
possession of public premises, for, at the 
time when they were in occupation of 
the property, the property was not 
public premises. Then it was either the 
joint family property or the property of 
the Maharaja, namely, Yadavindra 
Singh. The property was not public 
premises before it was sold to the Gov- 
ernment. So, if the appellants were in 
possession of the property before it 
was sold to the Government, it could 
not be said that they entered into pos- 
session of public premises before or 
after the commencement of the Act 
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and clause (a) of S. 3 of the Act cannot 
obviously apply and the appellants 
were not in unauthorised occupation of 
public premises within the meaning of 
clause (a) of S. 3. Therefore, the ques- 
tion is, whether the appellants were in 
possession of the property before it was 
sold to the Government. 

9. It was alleged in paragraph 2 
of the affidavit in support of the wrif 
petition that the appellants were in 
possession of the property in their 
own right for a number of years as 
sons of Maharaja Bhupinder Singh; 
paragraph 2 of the counter-affidavit 
stated that the allegation is admitted 
to the extent that the appellants “are, 
at present residing in Colonel Mistry’s 
House, Moti Bagh, Patiala, Rest of the 
para is not admitted”. There was no 
denial of the allegation that the appel= 
lants were in possession of the pro- 
perty in their own right as sons of 
Maharaja Bhupinder Singh. It is diffi- 
cult to understand how a Deputy Secre- 
tary to the Government of Punjab 
could have personal knowledge about 
the actual possession of the property in 
question before the sale deed was exe= 
cuted in favour of the Government. 


10. The appellants were admit- 
fedly in possession of the property on 
the date of the issue of the impugned 
notice, The respondents had no case 
that the appellants entered into posses- 
sion of the property after the date of 
the sale. We are not very much con- 
cerned with the title under which the 
appellants were in possession; what is 
really relevant for this case is whether 
the appellants were in possession of 
the property before the date of sale to 
the Government. We think that the 
case of the appellants that they were 
in possession of the property before iĝ 
was sold to the Government must be 
taken as true. The learned single 
Judge also appears to have proceeded 
on the same basis. 


Wd Clause (b) of S. 3 of the 
Act speaks of an allottee, lessee or 
grantee, who has, by determination or 
cancellation of his allotment, lease or 
grant, in accordance with the terms in 
that behalf, ceased, whether before 
or after the commencement of the Act 
to be entitled to occupy or hold such 
public premises. It is clear that for this 
clause to apply, the person must be 
an allottee, lessee or grantee from the 
Government. We do not think that this 
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clause can apply in this case as the 


appellants were not allottees, lessees 
or grantees of the Government. 


12. Clause (c) of S. 3 of the Act 
can obviously have no application to 
the case 

13. Whe appellants, were nof, 
therefore, in unauthorised occupation 
of public premises within the meaning 
of S. 3 of the Act. It is only if the ap- 
pellants were in unauthorised occupa~ 
tion of public premises that the Collec< 
tor would get jurisdiction to issue a 
notice under S. 4.(1) of the Act. We, 
therefore, hold that the notice was 
issued without jurisdiction and it has 
to be quashed and we do so. 

14. In this view, we have no 
occasion to reach the question whether 
the impugned provisions of the Amend- 
ment Act are constitutionally valid and 
we do not express any opinion upon 
that point. We set aside the order of 
the High Court and allow the appeal 
with costs throughout. ; 

Appeal allowed. 
fneeciceencecnemnd 
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N. Subba Rao ete. Appellants v. 
- Union of India & others, Respondents. 

Civil Appeals Nos. 2436 to 2439 of 
1969, D/- 23-8-1972. 

Index Note: — (A) States Reorga- 
nisation Act (1956), S. 115 (7) Proviso 
»— If there is any question of change 
of conditions of service it will have to 
be found out whether in the first place 
it amounts to change in the conditions 
and, if so, secondly to find out whether 
there was prior approval of the Cen- 
fral Government, 

Brief Note: — (A) Where one of 
the contentions of the respondents, the 
officers of Telangana area of the for- 
mer Hyderabad State, was that the 
retrospective regularisation and relaxa- 
tion of rules by the State of Andhra 
Pradesh subsequent to the appointed 
day would amount to changein condi- 
tions of service and conferment of new 
advantages on the officers of the former 
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State of Andhra to the detriment 
of the Telangana Officers, it was held 
that it would be within the provinca 
of the decision of the Central Govern- 
ment under S. 115 in regard to inte- 
gration of services and ensuring fair 
and equitable treatment to all persons 
whether the retrospective regularisa~ 
tion and relaxation of rules would 
amount to any change in the conditions- 
of service or would result in denial of 
fair and equitable treatment to any of 
the persons affected thereby. AIR 1968 
SC 850 and AIR 1965 SC 136, Relied 
on. (Para 38) 
Cases Referred: Chronological Paras 
AIR 1968 SC 850=(1968) 2 SCR 
186, Union of India v. P. K. Roy 37 
AIR 1965 SC 136=(1964) 7 SCR 
549, N. Raghavendra Rao v. , 
Deputy Commr. South Kanara 38 
M/s. D. V. Patel, Y. Suryanarayana, 
M.. J. Rao. P. L. N. Sharma and G. 
Narayana Rao, Advocates, for Appel- 
Iants (In all the appeals); Mr. Jagdish 
Swarup. Solicitor-General of India, 
(M/s. S. N. Prasad and S. P. Nayar 
Advocates, with him), for Respondent 
No.1: (In C. As. Nos. 2436 & 2439/69) 
Respondent No. 13 (In C. A. No. 2437/ 
69) & Respondent No. 10 (in C. A. No. 
2438/69); Mr. P. Ram Reddy, Sr. Advo= 
cate. (Mr. K. Jayaram, Advocate, with 
him), for Respondent No. 2: (In C. A- 
Nos. 2436 & 2439/69) Respondent No. 14 
(in C. A. No. 2437/69) & Respondent 
No. 9 (In C. A. No. 2438/69) and M/s. 
H. S. Gururaja Rao and S. Markhan~ 
deya, Advocates for Respondents Nos. 
3-38: (In C. A. No, 2436/69), for Res- 
pondents. Nos. 1-12 (In C. A. No. 2437/ 
69) and Respondents Nos, 1-8 (In C. A- 
No. 2438/69. 
The Judgment of the Court was 
delivered by f 


RAY, J.:— These four appeals are 
by certificate from the common judg- 
ment dated 23 February, 1968 of the 
Andhra Pradesh High Court. 


2. The subject-matter of these 
appeals relates to the equation of posts 
and integration of services of officers 
of the Public Works Department in 
the State of Andhra Pradesh conse- 
quent on the reorganisation of States in 
the year 1956. 

3. On 1 November, 1956 the 
State of Andhra Pradesh came into 
existence under the States Reorganisa~ 
tion Act, 1956 (hereinafter referred to 
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as the Act). The State of Andhra Pra- 
desh was formed out of the former 
State of Andhra and the Telangana 
area of the former Hyderabad State 
(hereinafter referred to as the Andhra 
State and the Telangana area). 

4. The appellants were En- 
gineers in the employment of Andhra 
State. On the formation of the State of 
Andhra Pradesh the appellants under 
the provisions of the Act continued to 
serve the State of Andhra Pradesh. 
The respondents who were Telengana 
officers in the employment of the State 
of Hyderabad continued to serve the 
State of Andhra Pradesh. 

5. Prior to the reorganisation a 
Conference of Chief Secretaries was 
held in the months of April and May, 
1956. It was agreed at the Conference 
that four principles should be followed 
for equation of posts in the two ser- 
vices, namely, the services of Andhra 
State and Hyderabad State which were 
to be allocated to the State of Andhra 
Pradesh. These four principles were; 
first, the nature and duties of a post; 
second, the responsibilities and powers 
exercised by the officers holding a 
post; the extent of territorial or other 
charge held or responsibilities discharg- 
ed: third, the minimum qualifications, 
if any, prescribed for the two posts and 
fourthly, the salary of the post. 

6. In regard to the fixation of 
the inter se seniority of officers hold- 
ing equivalent posts it was agreed that 
three factors should be taken into con- 
, sideration. The first was the length of 
continuous service whether temporary 
or permanent in a particular grade. This 
length could exclude periods for which 
an appointment is held in a purely 
stop-gap or fortuitous arrangement 
The second consideration was the age 
of the person, other factors being equal, 
for instance, seniority might be deter- 
mined on the basis of age. Thirdly, as 
far as possible, the inter se seniority of 
officers drawn from the same State 
should not be disturbed. 

4. The Central Government in 
the month of September, 1956 directed 
the State Government to draw up pro- 
visional common gradation list keeping 
in view the general principles agreed to 
at the Conference of the Chief Secre- 
taries. 

8. It may be stated that out of 
the former State of Hyderabad some 
areas were transferred to Mysore and 
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some to Bombay which became Maha- 
rashtra and the Telengana area became - 
part of the State of Andhra Pradesh. 


9. Under the States Reorgani- . 


sation Act the questions relating to 


equation of posts and integration of 
services of the employees of Andhra 
and Hyderabad States are to be decid- 
ed finally by the Central Government. 
Section 115 of the Act in sub-sec. (5) 
provides that the Central Government 
may by order establish one or more 
Advisory Committees for the purpose 
of assisting it in regard to (a) the divi- 
Sion and integration of services among 
the new States and the State of Andhra 
Pradesh and Madras, and (b) the en- 
suring of fair and equitable treatment 
to all persons affected by the provisions 
of this section and the proper consi- 
deration of any representations made 
by such persons. 


10. The Government of Andhra 
Pradesh constituted Advisory Com- 


- mittees for integration of services of 


Andhra and Hyderabad States and pre- 
paration of common gradation lists for 
all service personnel in Andhra Pra- 
desh. There were two Advisory Com- 
mittees. One was with respect to the 
gazetted staff and the other with res- 
pect to non-gazetted staff. The conclu- 
sions of the Advisory Committees were 
reviewed by the State Government and 
the opinion of the Central Government 
was sought and adopted by the State 
Government on decisions to be taken. 


11. Thereafter in the month of 
April, 1957 the Government of India 
informed the State Government of its 
decision to establish two Advisory 
Committees one at the Centre and the 
other in the State for assisting the Cen- 
tral Government in dealing with all 
representations from service personnel 
affected by the reorganisation. 


12. Following the recommanda- 
tion of the Advisory Committee on the 
integration of gazetted services of 
Public Works Department and the sug- 
gestions made by the Government of 
India the State Government in the 
month of December, 1960 laid down 
certain principles for integration of 
services and preparation of common 
gradation list of Andhra and Hydera- 
bad personnel belonging to Gazetted 
Engineering Service of the Public 
Works Department. The State Govern- 
ment prepared a provisional common 
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gradation list of gazetted officers in 
the month of November, 1961. 


13. The Telengana Engineers 
challenged the common gradation list 
by writ petitions in the Andhra Pra- 
desh High Court. The Telengana En- 
gineers challenged the equation of 
posts of the Sub-Engineers and Divi- 
sional Engineers to the posts of Assis- 
tant Engineers and Executive Engineers 
respectively in Andhra and the fixa- 
tion of their inter se seniority. The 
grievance of the Telengana Engineers 
was that the Government of Andhra 
Pradesh had given preference to per- 
sonnel of Andhra State by retrospec- 
tively relaxing rules in respect of pro= 
bation as well as qualification in favour 
of Andhra Engineers. According to the 
Telengana Engineers the result of the 
relaxation of rules was that’ Andhra 
Engineers who could not be considered 
senior to Telengana Engineers on the 
appointed day, namely, 1 November 
1956 were given seniority. The High 
Court in the month of July, 1964 dis- 
missed the writ petitions on the ground 
that Telengana Engineers had an altera- 
native remedy by way of representa- 
tion to the Central Government under 


Section 115 (5) of the Act. 


14. The Telengana Engineers 
thereafter filed petitions for special 
leave to appeal to this Court against the 
judgment of the Andhra Pradesh High 
Court. The Telengana Engineers also 
filed petitions in this Court under Arti- 
cle 32 of the Constitution. On 22 Janu- 
ary, 1965 this Court dismissed the Writ 
Petitions and gave leave to the Telen- 
gana Engineers to withdraw the peti- 
tions for special leave. This Court in 
passing the orders said: “We hope and 
trust that the Central Government ‘will 
take immediate steps to finalise the list 
of integration in the manner prescribed 
in section 115 of the States Reorganisa- 
tion Act, 1956 and the State Govern- 
ment will take expeditious steps to 
pan all the necessary materials be- 

ore it”. 


15. The Central Government 
thereafter on 24 December, 1965 after 
considering the representations made 
by the personnel of both the Telengana 
area and the Andhra State gave its 
final decision concerning the equation of 
posts and inter se seniority of officers 
holding equivalent posts. Broadly sta- 
ted, the Central Government equalised 
the posts of Andhra State and Telen- 
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gana area under four categories. In the 
first category were placed Chief En- 
gineers of Andhra and Telengana. In 
the second category were placed Supe- 
rintending Engineers of both the places. 
The third category went to Executive 
Engineers of Andhra and Executive 
Engineer as well as Divisional En- 
gineer of Telengana area. The Divi- 
Sional Engineers of Telengana area were 
to be placed en bloc at the end of 
third category. In the fourth category 
were placed the Assistant Engineers of 
Andhra and Telengana and thereafter 
Sub-Engineer and Sub-Divisional Offi- 
cer of Telengana. As to Sub-Engineers 
of Telengana area the decision was 
that they were to be placed en 
bloc below the Assistant Engineers 
from both the regions of Andhra 
and Telengana, Again, the Sub-Divi- 
sional Officers were to be placed en 
bloc at the bottom of the category. 
16. Apart from equalisation of 
posts the Central Government laid 
down four principles with regard to 
inter se seniority. First, it was said 
that the pre-probation service render- 
ed by the Andhra Officers which did 
not count for increments in the parent 
State should not be taken into account 
for determining their Inter-State senio- 
rity in the integrated gradation list of 
the Engineer Officers of the Public 
Works Department of the Reorganised 
State. The second principle was that as 
for the Executive Engineers from 
Hyderabad, the service rendered as 
Divisional Engineers should not be 
counted towards their seniority in the 
cadre of Executive Engineers. The 
third principle is the bone of conten- 
tion between the Andhra Officers and 
the Telengana Officers. The Govern- 
ment of India decided that the action 
taken by the Government of Andhra 
Pradesh in regularising with retrospec- 
tive effect and in relaxation of the nor- 
mal rules, the temporary appointments 
made in the erstwhile Andhra State to 
the posts of Assistant Engineers and 
Executive Engineers by promotion 
from the next lower category of offi- 
cers has the effect of alteririg the ser- 
vice conditions of Andhra employees to 
the detriment of the interest of the em- 
ployees from the Telengana unit. Tak- 
ing this and other connected factors 
into account the Government of India 
decided that action taken by the 
Andhra Pradesh Government in this 
regard is not in order and the repre- 
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sentations submitted against these 
orders should be accepted. The fourth 
principle was that Class I status of the 
Hyderabad Assistant Engineers might 
be protected as personal to them. 

17. Thereafter the Andhra Pra- 
desh Government on 17 March, 1966 
made a strong representation to the 
Central Government defending as es- 
sential the retrospective regularisation 
of the services of the personnel helong- 
ing to the former State of Andhra, The 
State of Andhra Pradesh said that it 
was valid and proper to take into con- 
sideration the continuous service of the 
Andhra employees from a date anterior 
to 1 November, 1956. 

18. The Government of India 
on 14 June, 1966 reiterated its earlier 
decision dated 24 December, 1965 and 
was of the view that it was not possi- 
ble to alter the decision already taken 
against the action of regularisation with 
retrospective effect. ` 

19. The Andhra employees 
thereupon filed writ petition No. 1363 
of 1966 being Civil Appeal No. 2436 
of 1969 questioning the decision of the 
‘aco of India dated 14 June, 

966. 

20. Subsequent to the filing of 
the writ petition by the Andhra em- 
ployees the Government of India on 
22/24 December, 1966 gave a decision 
to the effect that the continuous ser- 
vice of some of the Andhra officers 
prior to 1 November, 1956 should be 
taken into account in determining the 
inter se seniority of the officers. This 
decision was in favour of some of the 
Andhra officers and was in partial 
modification of the decision of the Gov- 
ernment of India dated 24 December, 
1965 and reiterated on 14 June, 1966. 

21. The decision of the Govern- 
ment of India dated 22/24 December, 
1966 was that the Central Government 
classified Assistant Engineers of Andhra 
State whose services were regularised 
with retrospective effect into three 
categories. The first category was in 
‘respect of those Assistant Engineers of 
Andhra State who had satisfactorily 
completed their probation in the lower 
post and had also put in the required 
number of years of service in the lower 
cadre on the date on which they were 
promoted as Assistant Engineers and 
whose cases could not be referred to 
the Public Service Commission in time 
because of administrative delay. In the 
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second category fell those who _ had 
satisfactorily completed their probation 
in the lower post but had not com- 
pleted the requisite number of years of 
service in the lower cadre on the date 
on which they were promoted as 
Assistant Engineers but completed the 
minimum required service for promo~ 
tion on some dates before 1 November, 
1956. In the third category were placed 
those who had either not satisfactorily 
completed their probation in the lower 
cadre and/or had not completed the 
required number of years of service in 
the lower cadre on the date on which 
they were promoted as Assistant En- 
gineers and also had not completed the 
minimum required service for promo- 
vm on any date before 1 November, 
56. 

22. The decision of the Govern- 
ment of India dated 22/24 December, 
1966 was that the Central Government 
had no objection to retrospective regu- 
larisation of the services of the officers 
falling under the first category. With 
regard to the second category the Cen- 
tral Government had no objection to 
the regularisation of the services of 
the officers falling under that category 
provided that their services were regu- 
larised not from the dates on which 
they were promoted as Assistant En- 
gineers but from the dates on which 
they were eligible for promotion under 
the normal rules. In other words, the 
services of officers in the second cate- 
gory might be regularised with effect 
from the dates prior to 1 November, 
1956 on which they completed the 
minimum number of years of service 
in the lower cadre necessary for Dro- 
motion as Assistant Engineers. As 
regards the officers falling under the 
third category the Central Government 
decided that their services might not 
be regularised from dates prior to 1 
November, 1956. The Central Govern- 
ment however said that the officers 
in the third category should be includ- 
ed along with their conferees from 
the Telengana area of Hyderabad in 
accordance with the prescribed prini- 
ciples and procedure. Thereafter those 
in the third category should take their 
turn in accordance with their seniority 
in the final list for promotion to the 
post of Assistant Engineers, 

23. The Telengana area officers 
filed three writ petitions in the Andhra 
Pradesh High Court. These were num- 
bered 799, 833 and 896 of 1967. In 
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writ petition No. 799 of 1967 the Telen- 
gana area officers asked for mandamus 
directing the respondents to treat the 
post of Sub-Engineer of Telengana area 
as equivalent to the post of Assistant 
Engineer of Andhra State and integrate 
the services of Sub-Engineers of Telan- 
gana area and Assistant Engineers of 
Andhra State according to the agreed 
principles at the Chief Secretaries Con- 
ference in the months of April and May, 
1956. The Telengana area officers also 
asked for an order quashing the deci- 
sion of the Government of India dated 
22/24 December, 1966 approving -the 
retrospective regularisation and relaxa- 
tion of rules in regard to temporary ap- 
pointments by the Andhra State to the 
post of Assistant Engineers. 


24. In writ petition No. 833 of 
11967 the Telengana area officers ask- 
ed for mandamus directing the respon- 
dents to treat the posts of Executive 
Engineers of Telengana area as equi- 
valent to the posts of Executive En- 
gineers (Special Grade) of Andhra 
State and to treat the post of Divi- 
sional Engineers of Telengana region as 
equivalent to the post of Executive En- 
gineer (Ordinary Grade) of Andhra 
region and to integrate their services 
according to the agreed principles at 
fhe Chief Secretaries Conference in 
the months of April and May, 1956. 
Whe Telengana officers also asked for 
orders quashing the decision dated 
22/24 December, 1966 of the Govern- 
ment of India approving the regularisa- 
tion with retrospective effect and rela- 
xation of the normal rules with regard 
to temporary appointments made by 
Andhra State to the post of Executive 
Engineer and by promotion from the 
next lower category of officers. 


25. In writ petition No. 896 of 
W967 the Telengana area officers asked 
for mandamus directing the respon- 
dents to treat the posts of Assistant 
Engineers of Telengana region as a 
class superior to the post of Andhra 
State Engineers and the post of Sub- 
Engineers and Sub-Divisional Officers 
of Hyderabad State as equivalent to 
the post of Assistant Engineers of 
Andhra State and to integrate the ser- 
vices of the personnel of the two 
regions by adhering to the agreed prin- 
ciples at the Chief Secretaries Confer- 
ence in the months of April and May, 
1956. The Telengana area officers also 

- asked for an order quashing the deci- 
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sion dated 22/24 December, 1966 of 
the Government of India approving the 
retrospective regularisation and rela- 
xation of normal rules with regard to 
temporary appointments made in 
Andhra State to the post of Assistant 
Engineers and by promotion from the 
next lower category of officers. 

26. The Andhra officers filed 
writ petition No. 1439 of 1967 and 
asked for order quashing the decision 
dated 22/24 December, 1966 of the Gov- 
ernment of India in so far as it related 
to rejection of regularisation with re- 
trospective effect of officers of Andhra 
State falling under categories (b) and 
(c) mentioned in that decision. 

27. The High Court by a com- 
mon judgment dealt with writ peti- 
tions Nos. 1363 of 1966 and 1439 of 1967 
filed by the Andhra officers and writ 
petitions Nos. 799, 833 and 896 of 1967 
filed by the Telengana area officers. 
The decision of the Government of 
India dated 22/24 December, 1966 was 
quashed on the ground that it suffered 
from the vice of denial of principles 
of natural justice to the Telengana area 
officers. The High Court said that it 
was open to the Government of India 
to adhere to its previous decisions of 
24 December, 1965 and 14 June, 1966 
or to vary the decisions but the Cen- 
tral Government was to give an op- 
portunity to the services affected to 
make their representations. The High ' 
Court further said that if the Central 
Government wanted to vary the ear- 
lier decisions of 24 December, 1965 and 
14 June, 1966 then all the services 
affected should be given an opportu- 
nity to make their representations. The 
Central Government was in that case 
in consultation with the Central Advi- 
sory Board to lay down principles of 
equation of posts and fixation of inter 
se seniority and to finalise the prepara- 
tion of common gradation lists. 

28. The High Court did not 
however give any decision on the 
merits of the question of retrospective 
regularisation of the services of the 
Andhra Engineers or the equation of 
posts. The High Court further said that 
they refrained particularly from exa- 
mining the individual cases of the 
Andhra State officers inasmuch as the 
same might not arise if the principles of 
equation of posts and integration were 
settled after due consideration of the 
cea on fair and equitable 
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29. The High Court however 
expressed the view that the temporary 
promotions of Executive Engineers and 
Assistant Engineers in the Andhra 
State prior to 1 November, 1956 were 
stop-gap or fortuitous arrangements. 


30. In the result, the High 
Court dismissed the writ petitions Nos. 
1363 of 1966 and 1439 of 1967 filed by 
the Andhra officers. The High Court 
allowed writ petitions Nos. 799, 833 and 
896 of 1967 filed by the Telengana offi- 
’ cers. Civil Appeals Nos. 2436 and 2439 
of 1969 arise out of writ petitions Nos. 
1363 of 1966 and 1439 of 1967 filed by 
the Andhra State officers. Civil Ap- 
peals Nos. 2437 and 2438 of 1969 arise 
out of writ petitions Nos. 799 and 833 
of 1967 and the appellants in this Court 
are the Andhra State officers. 


31. It may be stated here that 
Civil Appeals Nos. 157, 158 and 343 of 
1969 are pending in this Court. These 
three appeals arise out of writ peti- 
tions Nos. 799, 833 and 896 of 1967 fil- 
ed in the Andhra Pradesh High Court 
by the Telengana area officers. The 
Telengana area officers filed those 
three appeals challenging the finding of 
the High Court that the decision of 
the Central Government dated 24 
December, 1965 was not final and that 
it was open to the Central Government 
to consider the temporary (stop-gap or 
. fortuitous) service of Engineers froma 
particular region for the purpose of 
seniority after giving an opportunity 
to the affected persons and after con- 
sultation with the Central Advisory 
Board. 


32. Counsel on behalf of the 
Andhra State officers contended that 
the decision of the Central Government 
dated 22/24 December, 1966 was not in 
violation of the principles of natural 
justice inasmuch as Telengana area 
officers had made representations in 
the year 1965. It was also said that 
the decision of the Central Government 
dated 22/24 December, 1966 was noth- 
ing more than accepting in part the 
recommendations of the Central Advi- 
sory Committee given in the month of 
November, 1965. According to the ap- 
pellants, the Telengana area officers 
made their representations to the Cen- 
tral Advisory Committee and also to 
the Central Government. The High 
Court correctly, (sic) held that the order 
of the Central Government dated 22/24 
December, 1966 was made without giv- 
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ing the Telengana area officers any op- 
portunity of making representation 
against the course of action which the 
Central Government adopted by that 
decision, 

33. The second contention on 
behalf of the appellants, namely, the 
Andhra State officers was that the 
High Court was wrong in holding that 
the temporary service of the Andhra 
officers was a stop-gap or fortuitous 
arrangement. It was said on behalf of 
the Andhra officers that there was no 
bar in the States Reorganisation Act to 
regularising the services which were 
irregular in the sense that the Public 
Service Commission was not consulted 
at the time of appointment but such 
consultation was done later. It was also 
said that the appointments in the 
Andhra State were initially irregular, 
but they were not invalid appointments, 
It was contended that irregular ser- 
vice, if any, must be counted for the 
purpose of integration of services and 
fixation of seniority. The retrospective 
regularisation and relaxation of rules 
was defended by counsel for the appel- 
lants to be within the power of the 
Andhra Pradesh State to deal with its 
own old personnel on the ground that 
such power was not only not taken 
away by the States Reorganisation Act 
but was preserved, 

34. The rival contentions on 
behalf of the Telengana area officers 
were that the Central Government 
under section 115 (5) of the Act was 
not competent to confer any new rights 
but only to determine the rights exist- 
ing as on the mid-night of 31 October, 
1956. It was specially emphasised on 
behalf of the respondents, the Telen~ 
gana area officers, that the Andhra 
Pradesh State had no jurisdiction to 
regularise the services of the Andhra 
State officers with retrospective effect 
from a date anterior to 1 November, 
1956. The reason advanced against such 
retrospective regularisation was that it 
would confer the right of seniority 
which would pertain only to regular 
service and thereby enable the Andhra 
State officers to occupy a place in the 
Inter-State seniority which they could 
not have but for the regularisation. 
Irregular appointment was also said to 
confer no right to the post. The reason 
was that the appointment was tempo- 
rary and therefore it conferred no right. 
Counsel on behalf of the Telengana 
area officers contended that the 
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principles arrived at the Chief Se- 
eretaries Conference indicated that 
only regular service, whether tem- 
porary or permanent, could be 
counted to determine the length of 
continuous service. 


35. It is not necessary to ex- 
press any opinion in these appeals as 
to whether the services of Andhra 
State officers were stop-gap or fortui- 
tous arrangements. Under the States 
Reorganisation Act power is conferred 
on the Central Government to bring 
about the integration of services in the 
State of Andhra Pradesh by ensuring 
fair and equitable treatment to all per- 
sons affected by the provisions of S. 115 
of the Act. The Government of Andhra 
Pradesh is under a duty to bring all 
relevant facts to the notice of the Cen- 
tral Government. The Andhra State 
Officers are to present their view point 
in order to ensure that the final deci- 
sion of the Central Government is fair 
and equitable to all employees of the 
new State. The Telengana area officers 
are also entitled to make representa- 
tions in order to ensure integration of 
the services and fair and equitable 
treatment to all persons affected by 
the provisions of the section. 


36.. Under the States Reorgani- 
tion Act the Central Government is 
entrusted with the power of the divi- 
sion and integration of the services 
and the ensuring of fair and equitable 
treatment to all persons affected by the 
provisions of section 115 of the Act in 
regard to allotment of officers from an 
existing State to a successor State. 
With regard to powers of the State Sec- 
tion 115 (7) of the Act provides that 
after the appointed day (1 November, 
1956) nothing shall affect the opera- 
tion of the provisions of Chapter I of 
Part XIV of the Constitution in rela- 
tion to the determination of the condi- 
tions of service of persons serving in 
connection with the affairs of the 
Union or any State. There is however 
an important proviso to sub-section (7). 
It is that the conditions of service ap- 
plicable immediately before the ap- 
pointed day to the case of any person 
referred to in sub-section (1) or sub- 
section (2) shall not be varied to his 
disadvantage except with the previous 
approval of the Central Government. 

37. The power of the Central 
Government with regard to division 
and integration of service came up for 
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consideration before this Court in 
Union of India v. P. K. Roy (1968) 2 
SCR 186 = (AIR 1968 SC 850). It was 
said there that the work of integration 
requires the formulation of principles, 
the actual preparation of preliminary 
gradation list in accordance with the 
principles, the invitation of representa- 
tions by the persons affected thereby, 
the consideration of representations 
and the publication of the final grada- 
tion list incorporating the decision up- 
on the representations. The Act also 
empowers the Central Government to: 
establish Advisory Committees for the 
purpose of assisting the Central Gov- 
ernment. In P. K. Roy’s case, (1968) 
2 SCR 186=(AIR 1968 SC 850) (supra) 
the ruling of this Court was that the 
preliminary work of preparation of 
the gradation list on the principles 
decided upon by the Central Govern- 
ment could be left to the State Gov- 
ernment concerned and there would 
be no mischief of delegation of power 
by that course of action. The power of 
the Central Government under S. 115 
of the Act is that the decision has to 
be of the Central Government. The 
Central Government can therefore take 
the aid and assistance of the State 
Government in the matter of effecting 
the integration of the services but the 
final integration is to be done only 
with the sanction and approval of the 
Central Government. In the present 
appeals. there is no question of delega~ 
tion. The integration of services is to 
be done by the Central Government. 
In the task of integration of services 
the Central Government will consider 
the rival contentions of Andhra offi- 
cers and Telengana area officers as to 
whether the services of the Andhra 
officers were stop-gap or fortuitous 
arrangements. 

38. The power of the State 
Government to change conditions of 
service within the meaning of S. 115 
(7) of the Act was considered by this 
Court in N. Raghavendra Rao v. De- 
puty Commr. South Kanara, (1964) 7 
SCR 549 = (AIR 1965 SC 136). This 
Court said “The broad: purpose under- 
lying the proviso to S. 115 (7) of the 
Act was to ensure that the conditions 
of service should not be changed ex- 
cept with the prior approval of the 
Central Government”. Under Art. 309 
of the Constitution the power of the 
State is preserved to make rules. The 
proviso to Section 115 (7) of the Act 
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imposes a limitation on the State not 
to vary the conditions of service ap- 
plicable immediately before 1 Novem- 
ber, 1956 to the disadvantage of per- 
sons mentioned in sub-section (1) or 
(2) of Section 115 of the Act. In Ragha- 
vendra Rao’s case, (1964) 7 SCR 549 
= (AIR 1965 SC 136) (supra) the Cen- 
tral Government on 11 May, 1957 
addressed a memorandum to all State 
Governments. The Central Government 
there said that some conditions of ser- 
vice should be protected. The matters 
for protection mentioned were substan- 
tive pay of permanent employees, cer- 
tain type of special pay and leave rules 
in certain cases. With regard to de- 
partmental promotion, the Central Gov- 
ernment memorandum said that the 
question whether any protection should 
be given in respect of rules and condi- 
‘tions applicable to Government ser- 
vants affected by reorganisation im- 
mediately before the date of reorgani- 
sation in the matter of travelling al- 
lowance, discipline, control, classifica~ 
tion, appeal, conduct, probation and de- 
partmental promotion was also consi- 
dered. The Central Government memo- 
randum agreed with the State view 
that it would not be appropriate to 
provide for protection in the matter of 
those conditions. This memorandum 
was construed by this Court to amount 
to an approval by the Central Govern- 
ment of change of service rules by the 
State. It, therefore, follows that if there 
is any question of change of conditions 
of service it will have to be found out 
whether in the first place it amounts 
to change in the conditions of service 
and, if so, secondly to find out whether 
there was prior approval of the Central 
Government. One of the contentions 
advanced by the Telengana officers in 
the present appeals was that the retros- 
pective regularisation and relaxation of 
rules by the State of Andhra Pradesh 
subsequent to the appointed day would 
amount to change in conditions of ser- 
vice and conferment of new advantages 
on Andhra officers to the detriment to 
the Telengana officers. It will be 
within the province of the decision of 
the Central Government under S. 115 
of the Act in regard to integration of 
services and ensuring fair and equita- 
ble treatment to all persons whether 
the retrospective regularisation and 
relaxation of rules will amount to any 
change in the conditions of service or 
will result in denial of fair and equita- 
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ble treatment to any of the persons| 
affected thereby. i 

39. The Central Government 
under the Act is required to effect the 
integration of services of officers in 
the Telengana area and officers of the 
Andhra State. The Central Government 
will have to decide whether the regu~ 
larisation of promotions of Andhra En~ 
gineers and relaxation of rules and re- 
trospective regularisation was permis- 
sible. The Central Government will 
determine finally the principles govern- 
ing the equation of posts and the. pre= 
paration of common gradation lists. 

40. In the result, the order of 
the High Court quashing the decision 
of the Central Government dated 22/24 
December, 1966 is upheld. The observa- 
tions of the High Court on the tempo- 
rary service of the Andhra officers to 
be stop-gap or fortuitous arrangements 
are set aside. The Central Government 
will determine the principles govern- 
ing the equation of posts. The Central 
Government will now proceed with the 
integration of services of Telengana 
area officers and Andhra State officers 
and determine the principles governing 
the equation of posts and prepare gra~ 
dation lists after giving opportunities 
to the persons affected to make their 
representations, 


41, In view of the divided suc= 
cess of both the parties, they will bear 
their costs both in the High Court and 
in this Court, 

Order accordingly, 
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Mr, B. R. Agarwala, Advocate of M/s. 

Gagrat and Co., with him), for Appel- 

Tants. In both the Appeals. Mr. Bishan 

Narain, Sr. Advocate, (Mr. G. Narayana 

Rao, Advocate with him), for Respon- 

dent In both the Appeals. 

The following Judgment of the 

Court was delivered by 


HEGDE, J.— These are appeals 
by special leave. They arise from the 
order made by the High Court of 
Andhra Pradesh in two connected revi- 
sion petitions. 

2. The material facts of the 
case are as follows. The respondent~ 
plaintiff is serving in the company of 
defendant-appellant. The defendant 
company framed charges against him 
in respect of certain matters, Pending 
enquiry of those charges the plaintiff 
was placed under suspension. Immedi~ 
ately he was placed under suspension, 
the plaintiff rushed to the court and 
filed a suit challenging the validity of 
the enquiry ordered against him. He 
also challenged the validity of his sus- 
pension. He pleaded that the proceed- 
ings against him were initiated on 
malicious grounds. His case was that 
the General Manager of the defendant 
company was inimically disposed to- 
wards him and that was the reason for 
proceeding against him. In the suit he 
applied for an interim order staying the 
operation of his suspension as well as 
the proceedings in the enquiry directed 
against him. The learned trial Judge 


issued an interim ex parte order as | 
prayed for by him, but at later stage | 
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he revoked that order after hearing 
both the parties. 


3. Aggrieved by that decision, 
the plaintiff went up in appeal. The 
appellate court modified the order of 
the trial court. It directed defendant 
to refrain from proceeding with the 
enquiry ordered till the decision of the 
suit but as regards suspension of the 
plaintiff it sustained the order of the 
trial Court. 


A Aggrieved by this decision 
both the plaintiff and the defendant 
went up in revision to the High Court 
of Andhra Pradesh. The High Court 
accepted the revision petition of the 
plaintiff but rejected that of the defen- 
dant. It stayed the operation of the 
suspension order as well as the pro- 
ceedings in the enquiry. It is as against 
that decision these appeals. have been 
brought, 


5. Tn our opinion the High 
Court had no jurisdiction to interfere 
with the order of the first appellate 
court. It is not the conclusion of the 







wrong: may be in accordance with law 


but one thing is clear that it had juris- 
diction to make that order. It is not the 


sions of this Court in Pandurang Dhoni 
v. Maruti Hari Jadhav, (1966) 1 SCR 
102=(AIR 1966 SC 153), and D. L. F. 
Housing & Construction Co. (P.) Ltd, 
New Delhi v. Sarup Singh, (1970) 2 
SCR 368 = (AIR 1971 SC 2324). 

6. For the reasons mentioned 
above, we allow appeal No. 840 of 1971 
and dismiss appeal No. 841 of 1971. The 
resulting position is that the order of 
the High Court is set aside and that 
of the first appellate Court restored. In 
the circumstances of the case we make 
no order as to costs in this Court. 

he A Appeal allowed, 


¥ 


Donans 
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AIR 1973 SUPREME COURT 78 
(V 60 C 15) 


(From: Allahabad)* 
P. JAGANMOHAN REDDY AND 
L D. DUA, JJ. 
Commissioner of Sales Tax U. P., 
Appellant v. M/s. S. N. Brothers, Kan- 
pur, Respondent. 


Civil Appeal No. 2088 of 1969, D/- 
2-11-1972. 

Index Note: — U. P. Sales Tax Act 
(15 of 1948), S. 3A — Notification No. 
ST-905/X, D/- 31-3-1956 — Entries 10, 
37 — Expressions “dyes and colours 
and compositions thereof” and “scents 
and perfumes” used in entries 10 and 
37 respectively do not take within their 
fold “food colours” and “syrup essen- 
ces”. S.T.R. No. 306 of 1967, D/- 3-4- 
1969 (All.) Affirmed. 

Brief Note: — The words “dyes 
and colours” used in entry no. 10 and 
the words “scents and perfumes” used 
in entry no. 37 have to be construed 
in their own context and in the sense, 
as ordinarily understood and attributed 
to these words by people usually con- 
versant with and dealing in such goods. 
Similarly the words “food colours” and 
“syrup essences” which are descriptive 
of the class of goods the sales of which 
are to be taxed under the Act have to 
be construed in the sense in which they 
are popularly understood by those who 
deal in them and who purchase and 
use them. 

“Food colours” and “syrup essen- 
ces” are edible goods whereas “dyes 
and colours and compositions thereof” 
and “scents and perfumes” as specified 
in entries nos. 10 and 37 of the List 
do not seem to connote that they are 
edible goods. These entries are not in- 
tended to extend to edible colours like 
food colours and to edible essences 
like syrup essences. It would indeed be 
straining the meanings of the words 
and expressions in those entries as 
understood in popular commercial 
sense to include edible colours and es- 
sences. If the intention of the State 
Government was to include food colours 
in entry no. 10 and syrup essences in 
entry no. 37 then these goods could 
easily have been specified by their 
own popularly known description. 

(Paras 5, 7) 


*(S. T. R. No. 306 of 1967, D/- 3-4- 
1969 — All.) 
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Cases Referred: Chronological Paras 
AIR 1971 SC 65=(1970) 26 STC 
339, Sarin Chemical Laboratory 
v. Commr. of Sales Tax 5 
AIR 1971 SC 2221=(1971) 28 STC 
325=1971 Tax LR 1516, Sales 
Tax Commr. U. P. v. Ladha l 
Singh Mal Singh 5 
(1970) 25 STC 151 (SC), Commr. 
of Sales Tax U. P. v. Indian 
Herbs Research & Supply Co. 4 
(1968) 21 STC 367=(1969) 1 Mad 
LJ 229, Kishan Chand Chela- 
ram v. Joint Commercial Tax 
Officer, Chintradripet 
AIR 1967 SC 1454=(1967) 19 STO 
469, Commr. of Sales Tax, 
M. P., Indore v. Jaswant Singh 
Charan Singh 5 
AIR 1961 SC 1325=(1961) 12 STC 
286, Ramvatar Budhiprasad 
v. Assistant Sales Tax Officer, 
Akola 5 


Mr. S. C. Manchanda, Sr. Advocate, 
(Mr. O. P. Rana, Advocate, with him), 
for Appellant; Mr. A. K. Sen, Sr, Advo- 
cate, (M/s. K. P. Gupta and Champat 
ret Advocates, with him), for Respon~ 

ent. 


The following Judgment of the 
Court was delivered by 

DUA, J.:— This appeal by the 
Commissioner of Sales Tax, Uttar Pra- 
desh is by special leave and is directed 
against the judgment of the Allahabad 
High Court answering the following 
question in the negative in favour of 
the respondent (hereinafter called the 
dealer) and against the Commissioner 
of Sales Tax, appellant: 

“Whether the food colour and es- 
sence are under the circumstances 
items to be taxed under Section 3A 
within the notification no. ST-905/X 
dated March 31, 1956?” i 


2. The dealer carries on the 
business, inter alia, of seling food 
colours and syrup essences. The dealer 
also carries on the business of petroleum 
jelly but we are not concerned with 
that item in this appeal: nor are we 
concerned with the sales of imported 
scents and perfumes which, according 
to the order of the Sales Tax Officer, 
were separately shown in the statement 
filed by the dealer, during the assess- 
ment proceedings for the year 1960-61. 
For the said year the Sales Tax Offi- 
cer taxed food colours and syrup es- 
sences imported by the dealer from 
outside Uttar Pradesh under S. 3A of 


©. 
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U. P. Sales Tax Act, 15 of 1948 (here- 
inafter called the Act) treating them 
as imported colours and perfumes. 
The figures of the dealer’s trading 
account were accepted by the Sales 
Tax Officer. The dealer, according to 
whom, food colours and syrup es- 
sences being unclassified goods were 
taxable under S. 3 and not under Sec- 
tion 3A of the Act, unsuccessfully ap- 
pealed against the order of the Sales 
Tax Officer to the Assistant Commis- 
sioner (Judicial); II Sales Tax, Kanpur. 
Further revision to the Court of the 
Judge (Revisions) Sales Tax, Lucknow 
also failed. It may, however, be pointed 
out that for the assessment year 1957- 
58 the Appellate Authority had, in dis- 
agreement with the assessing officer, 
held food colours and essences of syrup 
to be unclassified items and had grant- 
ed the relief claimed by the dealer. 
Against that decision of the Appellate 
Authority the Department preferred a 
revision to the Court of the Judge 
(Revisions), Sales Tax. Both these revi- 
sions, by the Department with respect 
to the assessment year 1957-58 and by 
the dealer with respect to the assess- 
ment year 1960-61 were heard together 
and disposed of by the common order 
dated November 19, 1965. The dealer’s 
application for reference was, however, 
allowed and the learned Judge (Revi- 
sions), Sales Tax referred for determi- 
nation of the Allahabad High Court the 
question reproduced in the beginning 
of this judgment. The High Court 
agreed with the dealer’s contention and 
held food colours and syrup essences 
not to fall within the entries at items 
nos. 10 and 37 of the Notification under 
S. 3A of the Act. The reference was 
accordingly answered in the negative 
and against the Department. The only 
question which now falls for determi- 
nation is the one referred to the High 
Court and which has already been re- 
produced. There is no dispute about the 
turnover. The dealer claims that on 
imported food colours and syrup essen- 
ces the rate of tax should be 2 nP 
per rupee as unclassified goods under 
S. 3, whereas according to the Com- 
missioner the tax should be 6 nP per 
rupee under S. 3A of the Act. Sec- 
tion 3 provides for liability to tax 
under the Act whereas Section 3A, 
which was inserted by U. P. Act 25 of 
1948 and has thereafter been amended 
from time to time, deals with single 
Point taxation. Section 3A reads: 
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“3-A. Single point taxation: (1) 
Notwithstanding anything contained in 
Section 3, the State Government may, 
by notification in the official Gazette, 
declare that the turnover in respect of 
any goods or class of goods shall not 
be liable to tax except at such single 
point in the series of sales by succes~ 
sive dealers as the State Government 
may specify. 

(2) If the State Government makes 
a declaration under sub-section (1), it 
may further declare that the turnover 
in respect of such goods shall be liable 
to tax at such rate not exceeding ten 
naya paise per rupee as may be spe- 
cified. 

(3) Every notification made under 
this section shall be laid before the 
Legislative Assembly of the State as 
soon as may be after it is made and if 
a resolution amending or modifying it 
is passed by the Assembly within the 
session in which it is laid, it shall, 
from the date of passing of the resolu- 
tion, be amended or modified according- 


‘ly but without prejudice to the validi- 


ty of anything previously done or of 
any liability incurred or assessment 
made.” ‘ 
On March 31, 1956 the Governor of 
Uttar Pradesh issued a notification in 
exercise of the powers conferred by 
S. 3A of the Act. That notification so 
far as relevant for our purpose reads: 

“Notification No. ST-905/X dated 
31st March, 1956. In exercise of the 
powers conferred by Section 3A of the 
U. P. Sales Tax Act, 1948 as amended 
from time to time and the superses~ 
sion of all previous Notifications on the 
subject, the Governor of Uttar Pradesh 
is hereby pleased to declare that the 
turnover in respect of the goods speci- 
fied in the list below shall not with 
effect from April 1, 1956, be liable to 
tax except — (a) in the case of goods 
imported from outside Uttar Pradesh 
at a point of sale by the importer; 
an 

(b) in the case of goods manufac- 
tured in Uttar Pradesh at the point of 
sale by the manufacturer; 
and the Governor is further pleased to 
declare that such turnover shall with 
effect from the said date be taxed at 
the rate of one anna per rupee. 


“ 10. ‘Dyes and colours and composi- 
tions thereof. 
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37. Scents and perfumes, 


Secure essnee @ences ovens) 

3. The narrow point requiring 
decision is whether food colours and 
syrup essences imported by the dealer 
from outside U. P. fall within the en- 
tries 10 and 37 respectively. If they do, 
then the appeal of the Department has 
to succeed and if they do not then the 
appeal must fail. As noticed earlier 
the High Court has in the impugned 
judgment, in disagreement with the 
view taken by the Sales Tax Officer, 
the Assistant Commissioner (Judicial) 
and the Judge (Revisions), Sales: Tax, 
beld that the food colours and essen- 
ces do not fall in the entries at items 
10 and 37 of the Notification. This is 
how the High Court has dealt with the 
point in controversy: 

“The notification with which we 
are concerned in the instant case is 
notification no, ST-905/X dated March 
31, 1956. Item nos. 10 and 37 of that 
notification read as follows: 

"10. Dyes and colours and compo- 
sition thereof 


37. Scents and perfumes.’ 

‘The case of Commissioner of Sales Tax 
is that food colours would fell under 
item no. 10 i.e., ‘dyes and colours and. 
composition thereof’? and essence would 
fall in the entry given in item'no. 37 
ie., ‘scents and perfumes’. Food colours 
are edible articles. The expression 
‘dyes and colours and composition there- 
of? does not relate to item of food but 
only to colouring and dyeing material 
i.e., material for colour washing or 
colour painting or dyeing of fabrics. In 
our opinion, it stands in contradistinc- 
tion to bleaching material. Similarly, 
the entry at item no. 37 relates to arti- 
cles which cater to the smelling sense 
Le., those which appeal to nose. Essence 
is a flavouring material and its func- 
tion is to add flavour to the food Le.,- 
to make it more palatable. It appeals 
to the tongue or to the palate. By scents 
and perfumes is meant articles or per- 
fumery. In our opinion, therefore, the 
food colours and essences would not 
fall in the entries at items nos. 10 and 
37 of the notification aforesaid. In our 
opinion they could not be taxed under 
Section 3A but under Section 3 of the 
Act.” 

4, Shri Manchanda, learned 
counsel for the appellant, assailed the 
reasoning and approach of the High 
Court. According to him the words 
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“dyes and colours” in entry no. 10 of 
the List in the Notification in question 
and the words “scents and perfumes” 
in entry no. 37 of the said List are un- 
qualified and there being no limita- 
tion discernible on their plain and gene- 
ral meaning, they must be held to be 
wide enough to cover ‘food colours’ 
and ‘syrup essences’. In seeking support 
for this submission reference was made 
to the Random House Dictionary of 
the English Language (prepared in 
U.S.A.) for ascertaining the meanings 
of the words “colour” (color, as spelt 
in this dictionary), “dye” and “essence”, 
as also to Encyclopaedia Brittanica 
Vols. 8 & 17 and Corpus Juris Secun- 
dum, Vols. 28 and 70 for the same pur- 
pose. Strong reliance was placed on the 
decision of this Court in Commr. of 
Sales Tax U. P. v. Indian Herbs Re- 
search & Supply Co. (1970) 25 STC 151 
(SC) in which the word “perfume” 
was held to include “dhoop” and 
“dhoop batti”. The word “perfume”, it 
may be recalled occurs in the entry 
no. 37 of the List in the Notification in 
question. 

5. In our opinion the Random 
House Dictionary cannot serve as a 
safe guide in construing the words 
used in the List in the Notification 
in question for the purpose of 
deciding whether or not the words us- 
ed in entries nos. 10 and 37 cover food 
colours and syrup essences: indeed this 
Dictonary is apt to be a somewhat de- 
lusive guide in understanding the 
meanings of the words and expressions 
with which we are concerned in the 
context in which they. are used, This 
Dictionary gives all the different sha- 
des of meanings attributable to the 
words referred but that is hardly help-. 
ful in solving the problem raised in the 
present controversy. The words “dyes 
and colours” used in entry no. 10 and 
the words “scents and perfumes” used 
in entry no. 37 have to be construed 
in their own context and in the sense, 
as ordinarily understood and attributed 
to these words by people usually con- 
versant with and dealing in such goods. 
Similarly the words “food colours” and 
“syrup essences” which are descriptive 
of the class of goods the sales of which 
are to be taxed under the Act have to 
be construed in the sense in which 
they are popularly understood by those 
who deal in them and who purchase 
and use them. The respondent’s learned 
counsel has in support of this view 
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referred us to some decided cases. In 
Kishan Chand Chellaram v. Joint Com- 
mercial Tax Officer. Chintradripet, 
(1968) 21 STC 367 (Mad) a Bench of 
the Madras High Court held that Tery- 
lene, Terene, Decorn, Nylon, Nylex 
ete., came within the expression “arti- 
ficial silk” occurring at item no. 4 in 
the Third Schedule to the Madras 
General Sales Tax Act, 1959. In the 
course of the judgment in that case it 
was observed that the import and con- 
tent of those words have not been de- 
fined in the Sales Tax Acts and the 
Courts are bound to have recourse to 
the meaning attributable to such words 
by persons who are dealing in and uti- 
lising such goods, The extreme, pecu- 
liar and scientific meaning of the goods 
which might sometimes deviate from 
the popular meaning, cannot prevail. 
The meaning which the trade, Govern- 
ment officials and statutes attribute to 
the words “artificial silk” was consi- 
dered by the High Court to be the 
ordinary and popular meaning of that 
expression. In Sarin Chemical Labora- 
tory v. Commr, of Sales Tax, (1970) 26 
STC 339=(AIR 1971 SC 65) this Court 
held tooth powder to be a “toilet requi- 
site” and liable to sales tax at a single 
point under S. 3A of the Act read with 
entry no. 6 of the notification, with 
which we are also concerned in the 
present case, it being observed that the 
names of the articles, sales and pur- 
chases of which are liable to be taxed, 
given in a statute, unless defined in 
the statute, must be construed not ina 
technical sense but as understood in 
common parlance. In this decision 
reference was made to an earlier deci- 
sion of this Court by five Judges in 
Ramvatar Budhiprasad v. Assistant 
Sales Tax Officer Akola, (1961) 12 STC 
286 = (AIR 1961 SC 1325) in which 
“betel leaves” were not considered as 
“vegetable”. In Commr. of Sales Tax, 
M. P. Indore v. Jaswant Singh Charan 
Singh, (1967) 19 STC 469=(AIR 1967 
SC 1454) the word “coal” was held by 
this Court to include “charcoal”, it be~ 
ing observed that, while interpreting 
items in statutes like the Sales Tax 
Acts, resort should be had not to the 
scientific or technical meaning of such 
terms, but to their popular meaning or 
the meaning attached to them by those 
dealing in them, that is to say, to their 
commercial sense. In the course of the 
judgment, after referring to certain 
decisions, including the decisions from 
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Australian, Canadian and English 
Courts, it was observed: 

“The result emerging from these 

decisions is that while construing 
the word “coal” in entry 1 of Part 
III of Schedule II, the test that 
would be applied is what would be the 
meaning which persons dealing with 
coal and consumers purchasing it 
as fuel would give to that word. A 
sales tax statute, being one levying a 
tax on goods must, in the absence ofa 
technical term or a term of science or 
art, be presumed to have used an ordi- 
nary term as coal according to ‘the 
meaning ascribed to it in common par- 
lance. Viewed from that angle both a 
merchant dealing in coal and a consu- 
mer wanting to’ purchase it would 
regard coal not in its geological sense 
but in the sense as ordinarily under- 
stood and would include ‘charcoal’ in 
the term ‘coal’. It is only when the 
question of the kind or variety of coal 
would arise that a distinction would 
be made between coal and charcoal; 
otherwise both of them would in ordi- 
nary parlance as also in their com- 
mercial sense be spoken as coal.” 
It may be pointed out that the entry 
in the case cited read “coal including 
coke in all its forms”, In Sales Tax 
Commissioner, U. P. v. Ladha Singh 
Mal Singh, (1971) 28 STC 325 = (AIR 
1971 SC 2221) cloth manufactured by 
means of power-looms was held by this 
Court not to fall within the words 
“cloth manufactured by mills” in the 
Notification dated June 8, 1948, issued 
under S. 3A of the Act and the sale of 
such cloth was held not liable to be 
taxed at the higher rate of 6 Ps. in a 
rupee. According to this decision power- 
loom cloth in popular language is never 
associated with mill cloth. In view of 
these and some other decisions the 
learned counsel for the appellant, it 
may be said in fairness, did not dis- 
pute that the words with which we are 
concerned must be construed in the 
sense which is imputed to them by 
the persons who deal in and who con- 
sume such articles. 

6. “Food colours” and “syrup 
essence” being themselves known arti- 
cles of common use, the question arises 
whether the words and expressions us- 
ed in entries 10 and 37 of the List are 
intended to take within their fold goods 
popularly known in common parlance 
by the names of “food colours” and 
“syrup essences”, 
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7. Tt cannot be gainsaid that 
“food colours” and “syrup essences” 
are edible goods whereas “dyes and 
colours and compositions thereof” and 
“scents and perfumes” as specified in 
entries nos, 10 and 37 of the List do 
not seem prima facie to connote that 
they are edible goods. This is the rea- 
soning of the High Court and it ap- 
pears to us to be both logical and 
rational. Indeed, except for items like 
‘salt’? in entry no. 34, the “sugar manu- 
factured by mills” (entry no. 40) and 
"Banaspati, including refined coconut 
oil” (entry no. 43) which is capable of 
being used as medium for cooking is 
prima facie edible there does not seem 
to be any other edible article included 
in the List. Item no. 25 speaks of “oils 
of all kinds other than edible oils manu- 
factured on Ghanis by human or ani- 
mal power”, This scheme suggests that, 
apart from the undoubted edible goods, 
in cases where the import of the spe- 
cified goods is wide enough to include 
both edible and non-edible category 
then the intention has been clearly ex- 
pressed whether or not to include edi- 
ble goods. Now in the case of entries 
nos. 10 and 37 we are inclined to think 
in agreement with the High Court that 
these entries are not intended to ex- 
tend to edible colours like food colours 
and to edible essences like syrup es- 
sences. It would indeed be straining 
the meanings of the words and expres- 
sions in those entries as understood in 
popular commercial sense to include 
edible colours and essences. If the 
intention of the State Government was 
to include food colours in entry no. 10 
and syrup essences in entry no. 37 then 
in our view these goods could easily 
have been specified by their own popu- 
larly known description. In any event 
assuming that another view as to the 
meaning of these entries is possible we 
have not been persuaded to hold that 
the view taken by the High Court is 
So grossly erroneous that we should 
interfere on special leave appeal under 
Art. 136 of the Constitution. 


8. Shri Manchanda made a pass- 
ing reference to the Prevention of Food 
Adulteration Rules. 1955 framed under 
Ss. 4 and 23 of the Prevention of Food 
Adulteration Act, 37 of 1954 and point- 
ed out that R. 23 postulates addition of 
colouring matter to an article of food 
when permitted. This, according to the 
argument, suggests that the word 
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‘colour’ as used in entry no. 10 
of the list of the Notification in 
question has been used in a broad 
enough sense so as to take within 
its fold edible colour or food colour. 
We are not impressed by this 
argument. Rule 23 of the Prevention 
of Food Adulteration Rules indeed 
seems to go against the submission. 

9. The appellant’s learned coun- 
sel had at one stage suggested that the 
goods intended to be taxed under S. 3A 
of the Act are all luxury goods and 
therefore food colours and syrup es- 
sences which are normally used by 
comparatively richer class of society 
should be presumed to have been in- 
tended to be included in items nos. 10 
and 37 ofthe List. On closer scrutiny 
of the List, however, this point was 
rightly not developed. 

10. For the reasons foregoing 
this appeal fails and is dismissed with 
costs, 

Appeal dismissed. 
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(From: Allahabad)* 
J. M. SHELAT, Y. V. CHANDRA= 
CHUD AND I. D. DUA, JJ. 
- Shariful Islam, Appellant v. State 
of U. P., Respondent. 


Criminal Appeal No. 83 of 1969, 
D/- 26-10-1972. 
_ Index Note: — Penal Code (1860), 
S. 409 — Public servant — Moneys 
payable towards Government dues paid 
by the debtors to collection Amin — 
Amin crediting in Treasury only negligi- 
ble amounts from out of amounts recei- 
ved and acknowledged by him — Pro- 
secution proving by cogent evidence 
fact of payment of alleged amounts to 
the Amin — Defence of false implica- 
tion not made out by independent evi- 
dence or in cross-examination of pro- 
secution witnesses —- No adverse in- 
ference also could be drawn from the 
non-preduction of demand notices and 
the recovery list as there was nothing 
on record to show that such notices 
were issued at all and also because of 
other cogent evidence produced by pro- 
secutions and believed in by the lower 


*(Cr. Appeal No. 770 of 1966, D/- 29- 
11-1968 — All.) 
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Courts — Accused held rightly convic- 
fed under S. 409. AIR 1957 AIl 122, 
Dist. (Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1957 All 122 = (1957) 58 

Cri LJ 170, Surendra Pal Singh 

v. The State 


_ Mr. M. M. Kshatriya, Advocate, for 
Appellant; Mr. O. P. Rana, Advocate, 
for Respondent. 


_The following Judgment of the 
Court was delivered by 

CHANDRACHUD, J.:— The ap- 
pellant was convicted by the learned 
Additional Sessions Judge Rampur 
under Section 409 of the Indian Penal 
Code and was sentenced to rigorous 
imprisonment for 4 years. The charge 
against the appellant is that he had 
committed breach of trust in regard 
to a sum of Rs. 409.66p. The High 
Court of Allahabad confirmed the judg- 
ment of the trial Court and being ag- 
grieved thereby the appellant has filed 
this appeal by special leave. 

2. The appellant, Shariful Is- 
Tam, was working as a Collection Amin 
in Tehsil Shahabad from March 1961 
to July 1961. One of his duties was to 
receive the amounts payable to the 
Government. On 26th March 1961 he 
is alleged to have received a sum of 
Rs. 200/- from one Raghubir Singh and 
a sum: of Rs. 300.41 p. from one Sri 
Ram Pandey through his brother, Paras 
Ram Pandey. Instead of crediting these 
amounts in the Treasury, he credited 
0.25 p. and 0.50 p. only, misappropriat- 
ing the balance, viz. Rs. 499.66 p. 

3. The defence of the appellant 
was that the two persons had only paid 
0.25 p. and 0.50 p. respectively and that 
he was falsely implicated in the charge 
as the Tehsildar was hostile to him. 
Having seen the relevant evidence 
through which learned counsel for the 
appellant has taken us, we are of the 
opinion that the High Court was jus- 
tified in confirming the conviction and 
sentence of the appellant. It was com- 
mon ground that a receipt book was 
issued by the Shahabad Tehsil to the 
appellant and that he issued two 
receipts, Nos. 29 and 50, from out of 
that book to Raghubir Singh and Sri 
Ram Pandey. Raghubir Singh has 
Stated in his evidence that he owed a 
sum of Rs. 2000/- to the Government 
towards a Taqavi loan and that he had 
paid Rs. 200/- to the appellant on 26 
March 1961, in part payment of that 
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amount. A witness called Roshan 
Singh says that Raghubir Singh had 
paid the sum of Rs. 200/- to the ap- 
pellant in his presence. Similarly the 
evidence of Paras Ram Pandey shows 
that he had paid to the appellant a 
sum of Rs. 300.41 p. on behalf of his 
brother, Sri Ram Pandey. An import- 
ant aspect of the evidence’ of these 
witnesses is that the admission by them 
that they owed a particular sum of 
money to the Government was against 
their self-interest, These witnesses have - 
hardly been cross-examined and not 
even a suggestion has been made to 
them that they had any reason for im- 
plicating the appellant falsely, The ap- 
pellant says in his statement under Sec- 
tion 342 of the Code of Criminal Pro- 
cedure that the Tehsildar was inimical 
to him but of that there is no evidence 
whatsoever. 


4. A receipt which was given 
by the appellant to Raghubir Singh is 
on the record of the case at Ex. Ka-3. 
Habibul Rahman, who was an Assis- 
tant Wasil Baqi Navis, has stated in 
his evidence that the receipt was in 
the handwriting of the appellant and 
that the words “rupees two hundred” 
in Hindi were alsoin the handwriting 
of the appellant. This witness has not 
been cross-examined on the question of 
the identification of the appellant’s 
handwriting. The learned Judicial 
Magistrate, First Class, Rampur who 
committed the appellant to the court 
of session has observed in the com- 
mittal order that the particular receipt 
was tampered with by the appellant 
during the pendency of the committal 
proceedings. This is fully supported by 
the facts mentioned by the learned 
Magistrate in his order. The evidence 
of Ram Chander Gangwar, who was a 
Naib Tehsildar at the relevant time 
shows that he had checked the receipt 
given by the appellant to Paras Ram 
Pandey and that he had prepared the 
coupon Ex. Ka-5 on the basis of that 
receipt. The amount mentioned in the 
coupon is Rs. 300.41 and not Re. 0.50 p. 
If the amount paid to the appellant by 
Paras Ram was 0.50 p. only, the Naib 
Tehsildar would not have made out the 
coupon for the sum of Rs. 300.41 p. 


5. It was urged on behalf of 
the appellant that an adverse inference 
should be drawn against the prosecu- 
tion because of its failure to produce 
the demand notice served on Raghubir 
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Singh and Sri Ram Pandey and the 
recovery list maintained in the Tehsil. 
In view of the 
Raghubir Singh, Roshan Singh and 
Paras Ram Pandey we do not think 
that it was necessary for the prosecu- 
tion to produce these documents. In 
fact there is nothing to show that any 
demand notice was issued at all to 
Raghubir Singh or to Sri Ram Pandey. 

Learned counsel relied on a 
decision of the High Court of Allaha- 
bad in Surendra Pal Singh v. The State, 
(1957) 58 Cri LJ 170 = (AIR 1957 All 
122) in support of his contention that 
the order of conviction is erroneous, 
but the facts there were materially 
different. An excess amount was re- 
covered by the accused therein by 
making a false representaticn that the 
amount was due to the Government. 
The question was whether in regard to 
the excess amount the accused could be 
said to have committed breach of trust. 
It was held by the High Court that a 
part of the amount which was recover- 
ed by the accused was not due to the 
Government at all and therefore in 
regard to that part, he could be said 
to have committed the offence of 
cheating but not that of breach of trust. 
In the instant case, the two particular 
amounts were paid into the hands of 
the appellant not only as being due to 
the Government but the evidence shows 
that they were in fact due to the Gov~ 
ernment. The amount, therefore, be- 
longed to the Government and the ap- 
pellant would be guilty of Breach of 
Trust, if he misappropriated that 
amount. 

T7. In the result we dismiss the 
appeal and confirm the order of con- 
viction and sentence, 

Appeal dismissed. 
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Index Note: — (A) Criminal P. C. 
(1898), S. 439 (4) — The High Court 
can set aside acquittal based on com- 
pounding of a non-compoundable of- ` 
fence in exercise of its revisional juris- 
diction, suo motu on the basis of its 
own knowledge derived from’ any 
source whatsoever without being 
moved by any person at all. (Paras 6, 7) 

Brief Note: (A) Where the trial 
Court allowed the complainant to with- 
draw complaints in respect of a com-~ 
poundable offence and an offence under 
S. 13 of the Maharashtra Ownership of 
Flats Act 1963, which was non-com- 
poundable, on the basis of an agrees 
ment between the complainant and the 
accused and subsequently forwarded 
the case for taking out contempt pro- 
ceedings against the accused on non= 
fulfilment of his part of the agreement, 
the High Court was justified in setting 
aside the acquittal based on compound-= 
ing of non-compoundable offence under 
S. 13. AIR 1962 SC 1788 and AIR 1962 
SC 1530, Followed. (Paras 6, 7) 

Index Note: — (B) Criminal P. © 
(1898), S. 345 — An indivisible per- 
mission to withdraw a compoundable 


offence and a non-compoundable 
offence is invalid in its entirety, 
(Para 8) 


Cases Referred: Chronological Paras 
AIR 1962°SC 1788=(1963) 3 SCR 
412=(1963) 1 Cri LJ 8, K. Chi- 
mnaswamy Reddy v. State of ' 
. Andhra Pradesh 6 
AIR 1962 SC 1530= (1962) Supp 
3 SCR 943=(1962) 2 Cri LJ 506, 
The State of Kerala v. Narayani 
Amma Kamla Devi 7 
Mr. M. C. Bhandare, Sr. Advocate, 
(M/s. R. Nagaratnam, P. H. Parekh and 
Mrs. S. Bhandare, Advocates of M/s. 
Bhandare Parekh & Co. Advocates 
with him), for Appellant; Mr. N. H. 
Hingorani and Mrs. K. Hingorani, 
Advocates, (for No. 1) and Mr. B. D. 
Sharma, Advocate (for No. 2) for Res- 
pondents, 
The following Judgment of the 
Court was delivered by 
KHANNA, J.:— This appeal by 
special leave is directed against the 
judgment of Bombay High Court 
whereby that court set aside an order 
of acquittal made against the appellant 
in two cases and directed the trial 
magistrate to proceed with those cases 
in accordance with law. 
2. Parmanand Jhaveri respon- 
dent No. 1 filed two complaints before 
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the court of the Presidency Magistrate 
Girgaum against Ramesh Chandra 
J. Thakkar appellant and B. K. Shah on 
the allegation that the two accused 
persons had committed offences under 
Section 420, Indian Penal Code and 
Section 13 of the Maharashtra Owner- 
ship of Flats (Regulation of the Pro- 
motion of Construction, Sale, Manage- 
ment and Transfer) Act, 1963 (Act 45 
of 1963) (hereinafter referred to as the 
Maharashtra Act). In one of the com- 
plaints it was stated that the accused 
had agreed to sell two flats to the 
complainant, while in the second com~ 
plaint there was a similar allegation 
regarding agreement on the part of 
the accused to transfer a third plot. 
The agreement, it was stated, had been 
entered into on February 11, 1967 and 
the possession of the flats was to be 
delivered to the complainant on De- 
cember 31, 1967. According further to 
the complainant, the accused persons 
in spite of having received Rs. 28,000 
from him had not delivered possession 
of the flats to the complainant. B. K. 
Shah accused could not be traced and 
the two complaint cases proceeded only 
against the appellant. The following 
charges were framed against the appel- 
lant on April 2, 1970: 
“I, sdo hereby charge you: 


Etieveces * 
as follows: 

1) Failed to make full and true dis- 
closure of the nature of his title to the 
land on which he intended to construct 
the flats; 

2) Failed to get the written agree- 
ments in respect of flats registered 
under the Indian Registration Act. 

3) That you induced the com- 
plainant to part with Rs. 28,000/- on 
false and dishonest representation that 
you would construct flats at Malad and 


give him three flats of certain area in: 


his possession; and thereby committed 
an offence punishable under Sections 3 
and 4 R/W Sections 13-14, Maharashtra 
Ownership of Flats Act and Section 420 
of the Indian Penal Code and within 
my cognizance.” 
On April 30, 1970 after some evidence 
had been recorded, the trial magis- 
trate passed the following order: 
“The parties at this stage put in an 
agreement whereby the accused under- 
takes to do certain things within a 
certain period and on such undertak~ 
ing the complainant does not wish to 
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proceed with the trial. The accused 
agrees to the agreement and the case 
is compounded and accused acquitted.” 


` 3. On August 17, 1970 respon~ 
dent No. 1 filed an application before 
the trial magistrate stating that though 
the appellant had undertaken to deli- 
ver possession of the flats by a certain 
date or to pay back the amount in 
cash, the said undertaking had not 
been fulfilled. Prayer was made that 
action be taken against the appellant 
for contempt of court. The trial magis- 
trate passed an order on January 25, 
1971 wherein it was stated that the ap- 
pellant had gone back on his under- 
taking given to the court and as such 
was guilty of contempt of court. The 
magistrate accordingly directed that 
papers be sent to the High Court for 
= ponnate action against the appel- 
ant. 


4, When the matter came up 
before the High Court, the learned 
judges constituting the Division Bench 
took the view that it was not a fit case 
in which action under the Contempt 
of Courts Act was called for against 
the appellant. At the same time, the 
learned judges took the view that it 
was a fit case in which the order of 
acquittal made against the appellant 
should be set aside. Before that, on an 
earlier date of hearing, notice had been 
given to the appellant to show cause 
why the order of acquittal should not 
be set aside. The High Court conse- 
quently set aside the order of acquittal 
and directed the trial magistrate to 
proceed with the trial in both the com- 
plaint cases from the stage at.which 
respondent No. 1 had been persuaded 
not to press the complaints. 


5. After hearing Mr. Bhandare 
on behalf of the appellant, Mr. Hin- 
gorani on behalf of respondent No. 1 
and Mr. Sharma on behalf of the State 
of Maharashtra, we have come to the 
conclusion that the present appeal’ is 
bereft of any merit. It would appear 
from the resume of facts given above 
that the complaints against the appel- 
lant related to two kinds of offences, 
viz. Section 420, Indian Penal Code and 
Section 13 of the Maharashtra Act. So 
far as the offence under Section 420 
Indian Penal Code is concerned, it is 
compoundable with the permission of 
the court. The offence under S. 13 of 
the Maharashtra Act is, however, not 
compoundable either with or without 
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the permission of the court. According 
to sub-section (7) of Secticn 345 of the 
Code of Criminal Procedure, no offence 
shall be compounded except as provid- 
ed by this section. The word “offence” 
has been defined in clause (0) of Sec- 
tion 4 (1) of the Code to mean any act 
or omission made punishable by any 
Jaw for the time being in force. Cl. (c) 
of Section 2 of the Maharashtra Act 
gives the definition of the word “pro- 
moter” as under: 

“(c) “promoter” means a person 
who constructs or causes to be con- 
structed a block or building of flats for 
the purpose of selling some or all of 
them to other persons, or to a company, 
co-operative society or other associa- 
tion of persons, and includes his assig- 
nees; and where the person who builds 
and the person who sells are different 
persons, the term includes both; ” 
Clause (a) of sub-section (2) of S. 3 of 
the Maharashtra Act provides that a 
promoter who constructs or intends to 
construct a block or building of flats 
shall make full and true disclosure of 
the nature of his title to the land on 
which the flats are constructed, or are 
to be constructed; such title to the 
land as aforesaid having been duly 
certified by an Attorney-at-law, or by 
an Advocate of not less than three 
years standing. Section 4 of the above 
mentioned Act reads as under: 


“Notwithstanding anything con- 
tained in any other law, a promoter 
who intends to construct or constructs 
a block or building of flats, all or some 
of which are to be taken or are taken 
on ownership basis, shall, before he 
accepts any sum of money as advance 
payment or deposit, which shall not be 
more than 20 per cent of the sale price 
enter into a written agreement for sale 
with each of such persons who are to 
take or have taken such flats, and the 
agreement shall be registered under 
the Indian Registration Act, 1908 and 
such agreement shall contain the pres- 
cribed particulars; and to such agree- 
ment there shall be attached, such 
documents or copies thereof, in respect 
of such matters, as may be prescribed.” 
Section 13 of the Maharashtra Act 
which deals with offences by promo- 
ters is in the following words: 


“13. Any promoter who, without 
reasonable excuse, fails to comply with 
or contravenes any provision of this 
Act or of any rule made thereunder 
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shall, where no other penalty is ex- 
pressly provided for, on conviction, be 
punished with imprisonment for a 
term which may extend to one year 
or with fine which may extend to two 
thousand rupees, or with both; and a 
promoter who commits criminal breach 
of trust of any amount advanced or de- 
posited with him for the purposes 
mentioned in Section 5 shall, on con- 
viction, be punished with imprisonment 
for a term which may extend to four 
years, or with fine, or with both.” 

It would follow from the perusal of 
the above mentioned provisions that a 
promoter who without reasonable ex- 
cuse fails to comply with or contra- 
venes the provisions of sub-section (2) 
(a) of Section 3 or Section 4 of the 
Maharashtra Act would be guilty of an 
offence under Section 13 of that Act 
and be liable to be punished according- 
ly. The allegations against the appel- 
lant were that he was guilty of the 
offence under Section 13 of the Maha- 
rashtra Act because of the contraven- 
tion of Sec. 4 and sub-section (2) (a) 
of Section 3 of the said Act. As the 
said offence was not compoundable 
with or without the permission of the 
court, the order of the trial magistrate, 
in our view, in acquitting the accused 
because of the composition of the of~ 
fences cannot be said to be in accord- 
ance with law. 

6. In the case of K. Chinna- 
swamy Reddy v. State of Andhra Pra- 
desh, (1963) 3 SCR 412 = (AIR 1962 
SC 1788) this Court mentioned the cir- 
cumstances under which an order of 
acquittal can be set aside in revision 
by the High Court and observed in 
this context: 

“We may however indicate some 
eases of this kind, which would in 
our opinion justify the'High Court in 
interfering with a finding of acquittal - 


in revision. These cases may be: where 


the trial court has no jurisdiction to 
try the case but has still acquitted the 
accused, or where the trial court has 
wrongly shut out evidence which the 
prosecution wished to produce, or 
where the appeal court has wrongly 
held evidence which was admitted by 
the trial court to be inadmissible, or 
where material evidence has been 
overlooked either by the trial court or 
by the appeal court, or where the 
acquittal is based on a compounding of 
the offence, which is invalid under the 
law. These and other cases of similar 
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nature can properly be held to be cases 
of exceptional nature, where the High 
Court can justifiably interfere with an 
order of acquittal; and in such a case it 
is obvious that it cannot be said that 
the High Court was doing indirectly 
what it could not do directly in view 
of the provisions of S. 439 (4).” 


It ‘would follow from the above that 
where an acquittal is based on the 
compounding of an offence and the 
compounding is invalid under the law, 
the acquittal would be liable to be set 
aside by the High Court in exercise of 
its revisional powers. As the acquittal 
of the appellant by the trial court in 
the present case was based upon the 
compounding of an offence which was 
not compoundable, the High Court in 
our view rightly set aside the acquittal 
of the appellant. 


T. It is no doubt true that the 
High Court acted suo motu in setting 
aside the acquittal of the appellant, but 
that fact would not ‘show that there 
was any irregularity in the procedure 
adopted by the High Court. The open- 
ing words of Section 439 of the Code 
of Criminal Procedure, viz., “in the 
case of any proceedings the record of 
which has been called for by itself or 
which has been reported for orders or 
which otherwise comes to its know- 
ledge”, as observed by this Court in 
the case of The State of Kerala v. 
Narayani Amma Kamala Devi, (1962) 
Supp 3 SCR 943 = (AIR 1962 SC 1530) 
produce the result that revisional 
jurisdiction can be exercised by the 
High Court by being moved either by 
the eonvicted person himself or by any 
other person or suo motu on the basis 
of its own knowledge derived from any 
source whatsoever without being 
moved by any person at all. All that is 
necessary to bring the High Courts 
powers of revision into operation is 
such information as makes the High 
Court think that an order made by a 
Subordinate Court is fit for the exer- 
cise of its powers of revision. 

8. Mr. Bhandare has argued 
that even if the acquittal of the appel- 
lant for the offence under S. 13 of the 
Maharashtra Act could be set aside by 
the High Court on the ground that the 
said offence could not be legally com- 
pounded, the High Court should not 
have interfered with the acquittal in 
so far as it related to an offence under 
Section 420 Indian Penal Code. In this 
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Section 420 Indian Penal Code can be 
compounded only with the permission 
of the court. No order granting such 
permission has been brought to our 
notice. Even if we were to as- 
sume that such permission was 
granted, as submitted by Mr. 
Bhandare, we do not know the 
precise language in which the order 
granting permission was couched. In 
the absence of the copy of that order, 
it is difficult to predicate as to whe- 
ther the magistrate would have grant- 
ed the permission to compound the 
offence under Section 420 Indian Penal 
Code if he was aware that the offence 
under Section 13 of the Maharashtra 
Act was not compoundable and the 
case in any event would have to be pro- 
ceeded with so faras the latter offence 
Was concerned. All the same it appears 
that the said permission was one indi- 
visible permission for the offences 
under S, 420 Indian Penal Code and 
Section 13 of the Maharashtra Act. As 
no valid permission could be granted 
for the compounding of an offence 
under Section 13 of the Maharashtra 
Act, the permission would have to be 
held to be invalid in its entirety. It 
is not permissible in such an event to 
sever the permission into two parts 
and to uphold it so far as the offence 
under Section 420 Indian Penal Code 
is concerned and hold it to be invalid 
in respect of the offence under S. 13 
of the Maharashtra Act. 

9. The appeal consequently fails 
and is dismissed. 


Appeal dismissed. 
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Rr. 7, 13, 14 and 15 — Validity — Rules 
are intra vires — Word ‘regulate’ in 
S. 33 (1) (0) includes power to prescribe 
for taking of prior permission in writ- 
ing for holding meetings. (1971) 12 
Guj. L. R. 13, Affirmed. (K-Ref: Words 
& Phrases — Regulate), 


Brief Note: — (A) Per Majority: 
The word ‘regulating’ in S. 33 (1) (o) 
would include the power to prescribe 
that permission in writing should be 
taken a few days before the holding of 
a meeting on a public street. Under 
S. 33 (1) (0) no rule could be prescribed 
prohibiting all meetings or. proces- 
sions. The section proceeds on the basis 
that the public has a right to hold as- 
semblies and processions on and along 
streets though it is necessary-to regu- 
Tate the conduct and behaviour or ac- 
tion of persons constituting such as- 
semblies or processions in order to 
safeguard the rights of citizens and in 
order to preserve public order. , 

(Para 15) 

In India a citizen had, before the 
Constitution, a right to hold meetings 
on public streets subject to the control 
of the appropriate authority regarding 
the time and place of the meeting and 
subject to considerations of public 
order, Hence, the impugned rules are 
not ultra vires S. 33 (1) of the Bombay 
Police Act insofar as they require prior 
permission for holding meetings, Case 
law reviewed. (Para 31) 


Per Mathew, J.: (Dissenting): 

Rule 7 is ultra vires the powers 
conferred under S. 33 (1) (o). The 
sub-section presupposes an assembly 
and authorises the making of rules 
for ‘regulating’ the conduct, behaviour 
or action of the persons who are mem- 
bers thereof. Rule 7 impliedly gives 
power to the Commissioner to refuse 
permission to hold a public meeting 
and, when a meeting is prohibited, 
there is no question of regulating the 
conduct, behaviour or action of persons 
constituting assembly, as, ex-hypothesi, 
no assembly has been constituted. The 
sub-section does not authorise framing 
of rules to regulate the conduct, be- 
haviour or action of persons before 
an assembly is constituted. A power to 
“regulate” does not normally include a 
power to prohibit. A power to regulate 
implies the continued existence of that 
which is. to be regulated. 1896 AC 86 
and 1896 A.C. 348, and 1967-1 W.L.R. 
409, Rel. on, (Paras 51, 52) 
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Index Note: — (B) Bombay Police 
Act (22 of 1951), S. 33 (1) (o) — S. 33 
(1) (0) enabling Police Commissioner to 
make rules to regulate the assemblies 
and processions is not violative of rights 
under Art, 19 (1) (b) & (d) of the Con- 
stitution. (X-Ref: Constitution of India, 
Art. 19 (1) (b) & (d)-) 

Brief Note:—(B) Per Majority: — 
Section 33 (1) (0) may be said to have 
been enacted in aid of the rights under 
Art. 19 (1) (b) and (d) because without 
such rules it would be impossible for 
citizens to enjoy their various rights in 
crowded public streets. The sub-section 
has nothing to do with the formation 
of assemblies and processions. It deals 
with persons as members of the assem- 
blies and processions. (Paras 36, 37) 

It is true that the right to assemble 
under Art. 19 (1) (b) does not mean that 
the right can be exercised at any and 
every place. But nevertheless the State 
cannot by law abridge or take away 
the right of assembly by prohibiting 
assembly on every public street or 
public place. The State can only make 
regulations in aid of the right of as- 
sembly of each citizen and can only 
impose reasonable restrictions in the 
interest of public order. 

(Paras 32, 33) 
„. _ Index Notes — (C) Bombay Police 
Act (22 of 1951), S. 33 (1) (0) — R. 7 
framed by the Commissioner of Police, 
Ahmedabad confers arbitrary powers 
and is violative of Art. 19 (1) (b) of 
the Constitution; (1971) 12 Guj. L. R. 13, 
Reversed. (X-Ref: Constitution of 
India Arts. 14 & 19 (1) (a) & (b)). 

Brief Note: — (C) Per Majority: 
Rule 7 does not give any guidance to 
the officer authorised by the Commis- 
sioner of Police as to the circumstances 
in which he can refuse permission to 
hold a public meeting. Prima facie, to 
give an arbitrary discretion to an offi- 
cer is an unreasonable restriction. 

(Para 38) 

Rule 7 confers arbitrary powers on 
the officer authorised by the Commis- 
sioner of Police and must be struck 
down. The other Rules (Rr. 8 to 13) 
cannot survive because they merely 
lay down the procedure for obtaining 
permission but it is not necessary to 
strike them down for without Rule 7 
they cannot operate, Rule 14 and R. 15 
deal both with processions and public 
meetings and the validity of these two 
rules as far as processions are concern- 
ed is not at all affected, (Para 42) 
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Per Mathew, J.: If there is a 
fundamental right to hold public meet~ 
ing in a public street, then a rule like 
Rule 7, which gives an unguided dis- 
cretion, practically dependent upon the 
subjective whim of an authority to 
grant or refuse permission to hold a 
public meeting on public street, cannot 
be held to be valid. There is no men- 
Hon in the rule of the reasons for which. 
an application for licence can be re- 
flected. “Broad prophylactic rules in 
the area of free expression and assemb- 
ly are suspect. Precision of regulation 
must be the touchstone in an area so 
closely touching our precious free- 
doms”, (1963) 371 U.S. 415 Referred to. 

. (Para 64) 

Per Beg, J.: Rule 7 is so worded 
ps to enable the Commissioner to give 
or refuse permission to hold a public 
meeting at a place falling within the 
definition of “a street? without the 
necessity of giving reasons for either a 
refusal or a permission. It is capable of 
being used arbitrarily so as to discri- 
minate unreasonably. and unjustifiably 
and thus to affect the exercise of rights 
conferred by Articles 19 (1) (a) and (b) 
without sufficient means of control over 
possible misuse of power. The Rule of 
law our Constitution contemplates de- 
mands the existence of adequate means 
to check possibilities of misuse of every 
kind of power lodged in officials of the 
State. “I would prefer to strike it down 
for contravening Article 14 of the Con~ 
stitution although, if its repercussions 
onthe rights guaranteed by Art. 19 (1) 
(a) & (b) were also taken into account, 
it could be struck down as an unreason- 
able restriction on those rights as well.” 

(Para 78) 
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The following Judgments were 
delivered by 

SIKRI, C. J.— (With A. N. Ray 
and Jaganmohan Reddy,’ JJ.) This 
appeal by certificate granted by the 
Gujarat High Court raises an impor- 
tant question as to the right of citizens 
in India to hold public meetings on 
public streets, and the restrictions 
which can be placed on that right. 

2. On August 30, 1969 the ap- 
pellant made an application to the 
Police Commissioner, Ahmedabad, for 
permission to hold a public meeting 
near Panch Kuva Darwaja, Ahmeda- 
bad, on September 4, 1969 at 8.00 p.m. 
in connection with the AN India stu- 
dents’ strike sponsored by AI India 
Students Federation, to be organised 
on September 5, 1969. 

3. On September 2, 1969, this 
permission was refused because the ap- 
plication was not sent 5 days before 
the day of the meeting as required by 
notification of the Commissioner of 
Police, ‘No. 982/66 dated 15-2-1966. 
The appellant was also informed that 
“holding a meeting with or without 
loudspeaker, without the permission, 
amounts to an offence.” 

f On August 30, 1969 the ap- 
pellant had also applied for permission 
to hold another public meeting on 
September 5, 1969. The Deputy Police 
Commissioner informed him on Sep- 
tember 2, 1969, that the permission 
“cannot be granted inasmuch as a 
meeting was held on 7-8-69 under a 
similar permission whereafter certain 
elements had indulged in rioting and 
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caused mischief to private and public 
properties, regarding which a crime 
also has been registered”. He was also 
informed that “in view of the present 
position, it is not possible to grant such 
permission in order to maintain law 
and order.” He was further asked to 
note that “holding meeting with or 
without a loudspeaker without per- 
mission amounts to an offence.” 

5. The appellant thereupon fil~ 
ed a petition under Art. 226 of the 
Constitution, on September 3, 1969, 
praying inter alia, 

(1) to quash the orders mentioned 
above; 

(2) to declare S. 33 (o) read with 
S. 33 (y) of the Bombay Police Act 
(hereinafter called the Act) void; 

(3) to declare the rules Nos. 7 to 
11, 14 and 15 of the Rules for Proces~.- 
sions and Public Meetings (hereinafter 
called the Rules) void; and 

(4) to declare that the petitioner 
was entitled to hold public meetings on 
September 4, 1969 and September $, 
1969 without obtaining permission from 
the respondent. 

5 By the time the case was 
heard, the two impugned orders had 
become infructuous by lapse of time. 
The High Court, however, exa- 
mined the other contentions raised be- 
fore it because it felt that the organiza~ 
tion, of which the appellant was an 
office bearer, had to organise meetings 
on a number of occasions and every 
time the question of applying for per- 
mission would arise. 

7. The relevant statutory pro~ 
visions that applied to Ahmedabad ara 
as follows: 

Bombay Police Act, 1951 

"33 (1) The Commissioner and the 
District Magistrate, in areas under 
their respective charges or any part 
thereof, may make, alter or rescind 
rules or orders not inconsistent with 
this Act for; ......... 

(n) licensing, controlling or, in 
order to prevent the obstruction, 
inconvenience, annoyante, risk, danger 
or damage of the residents or passen- 
gers in the vicinity, prohibiting the. 
playing of music, the beating of drums, 
tom-toms or other instruments and 
blowing or sounding of horns or other 
noisy instruments in or near streets 
or public places; 

(o) regulating the conduct of and 
behaviour or action of persons consti- 
tuting assemblies and processions on or 
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along the streets and prescribing in the 
case of processions, the routes by 
which, the order in which and the times 
at which the same may pass; 
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accordance with which any licence or 
permission sought to be obtained or 
required under this Act should be ap- 
plied for and fixing the fees to be 
charged for any such licence or per- 
mission.” 

8. In exercise of the powers, 

conferred by Clauses (n), (0) and (Y) 
of sub-section (1) of Section 33 of the 
Bombay Police Act, 1951 (Bom. Act 
XXII of 1951) read with S. 4 of the 
Bombay State Commissioners of Police 
Act of 1959 (Bom. Act LVI of 1959), 
the Commissioner of Police, Ahmeda- 
bad City, with the previous sanction of 
the Government of Gujarat, made the 
following rules for conduct, behaviour 
and action of persons desirous of con- 
ducting processions or holding or con- 
vening public meetings in the areas 
covered by the Commissionerate of 
Police, Ahmedabad City. Rules (1) to 
(6) deal with processions, Rule (6) may 
be reproduced. 
_ 6. Subject to the provisions of the 
foregoing rules and subject to the im- 
position of such conditions as may be 
deemed necessary, a permission shall 
be granted, unless the officer concerned 
is of opinion that the procession pro- 
posed to be organised or taken out shall 
be prohibited, in which case he shall 
forthwith refer the application together 
with his report thereon for the orders 
of the Commissioner of Police, Ahme- 
dabad City. 

No permission shall be required for 
a bona fide religious or marriage pro- 
cession consisting of less than 100 ora 
funeral procession of a person who has 
died a natural death.” 

9. Rules (7) to (18) deal with 
holding of public meetings Rule (14) 
and Rule (15) apply to both proces- 
sions and public meeting. Rules (7), (8), 
(9), (11) and (14) are reproduced be~ 
low. Rule (15) makes the infringement 
of rules and conditions punishable. 

‘(7). No public Meeting with or 
without loudspeaker, shall be held on 
the public street within the jurisdic- 
tion of the Commissionerate of the 
Police, Ahmedabad City unless the 
necessary permission in writing has 
been obtained from the officer autho- 
rised by the Commissioner of Police. 
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(8). The application for permis- 
sion shall be made in writing and shall 
be signed by the persons who intend to 
organise or promote such a meeting. 

(9). The application shall be made 
to the officer authorised to issue per- 
mission not less than 5 days before the 
time, at which the public meeting is to 
start. 

(11). The applicant or his repre- 
sentative shall remain present during 
the Public Meeting .with the permis- 
Sion granted to him and shall produce 
the same for inspection by any Police 
Officer whenever required. 

(14). The organiser or organisers of 
the procession or the public meeting 
shall on demand furnish a security of 
such amount as fixed by the Commis- 
Sioner of Police or any officer autho- 
rised by the Commissioner of Police in 
this behalf, for the due observance of 
the conditions of the Permission.” 


10. Before the High Court, it 
was urged on behalf of the appellant 
as follows: 

“(1). Sub-clause (0) of Section 33 
(1) of the Bombay Police Act does not 
empower the Commissioner of Police 
to frame rules requiring any person to 
obtain prior permission for holding a 
meeting and the rule so framed is in 
excess of the rule making: power and is 
consequently invalid. 

(2) Sub-clause (0) of Section 33 (1) 
of the Bombay Police Act, suffers from 
the vice of excessive delegation of 
legislative powers, and is ultra vires 


. Article 14 in that it confers uncon- 


trolled, naked and arbitrary powers on 
the Commissioner of Police to grant or 
refuse permission at his sweet will and 
pleasure without laying down any 
guiding principles. 


(3) Sub-clause (0) of Section 33 (1) 
and the Rules framed thereunder are 
ultra vires Articles 19 (1) (a) and 19 (1) 
(b) inasmuch as they put a total ban 
on the fundamental rights of freedom 
of speech and freedom tó assemble 
peaceably; and even if it be held that 
the rules put restriction on the exer- 
cise of the said fundamental rights, the 
same are unreasonable.” 

ii. The High Court held, 
regarding the first ground, that the 
word ‘regulating’ “implies prohibition 
and, therefore, the rule providing for 
prior permission which may enable the 
Commissioner of Police to prohibit a 
meeting from taking place would fall 
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within the ambit of clause (0), The 
provision contained in clause (y) would 
not abridge the meaning of the word 
‘regulating’ in clause (o).” 

12. The second contention was 
repelled by the High Court on the 
ground that “a detailed examination of 
the various provisions of the Act clear- 
ly indicates the policy underlying the 
Act and provides clear guidance to the 
officers who have to exercise powers of 
framing Rules conferred on them.” 
The High Court observed that “it can- 
not be said that clause (o) confers nak- 
ed, uncontrolled and arbitrary powers 
on the Commissioner of Police to grant 
or refuse permission at his sweet will 
and pleasure.” 

13. Regarding the third ground 
it was held that the Rules imposed 
reasonable restrictions and were cover- 
ed by Art. 19 (2). 

14 The learned counsel for the 
appellant submitted before us the fol- 
lowing propositions: 

(1) Rules 7, 13, 14 and 15 promul- 
gated by the Commissioner of Police 
on October 21, 1965 are ultra vires Sec- 
tion 33 (1) (0) of the Bombay Police 
Act, 1951, as in force in Gujarat, inas- 
much as the said provisions do not au- 
thorise framing of rules requiring the 
prior permission for holding meetings. 

(2) Section 33 (1) (0) of the Act is 
unconstitutional as it infringes Art. 19 
(1) (a) and (b). The restrictions are 
wide enough to cover restrictions both 
within and without the limit of per- 
missible legislative action affecting 
such rights. 

(3) In any event the section and 
the rules impose unreasonable restric- 
tions on the fundamental right guaran- 
teed to the appellants under Art. 19 (1) 
(a) & (b) because 

(a) the ambit of power conferred 
on the Executive is very large and un- 
controlled; 

(b) such power is open to be exer- 
cised arbitrarily; 

(c) the: restrictions imposed are 
excessive; 

(d) the procedure and manner of 
imposition are not fair and just; 

(e) there are no sufficient safe- 
guards against the misuse of power 
conferred and there is no right of re- 
presentation; 

(£) the section and the rules suffer 
from vagueness; 

(g) the restrictions are not narrow- 
ly drawn to prevent the supposed evil 


A. I. R. 
and do not satisfy the touchstone for 
legislation dealing with basic freedom, 
namely, precision; 

(h) in delegating powers to the 
Executive to impose restrictions the 
legislature has not provided adequate 
Standards to pass scrutiny by accepted 
tests. 

_ _ (4) The impugned section and rules 
violate Art. 14 as they enable the au- 
thorities to discriminate between per- 
sons without just classification, 

(5) Section 33 (1) (0) suffers from 
the vice of excessive delegation of 
legislative powers and is therefore void. 

15. Coming to the first point 
raised by the learned counsel, it seems 
to us that the word ‘regulating’ in S. 33 
(0) would include the power to pres- 
cribe that permission in writing should 
be taken a few days before the holding 
of a meeting on a public street. Under 
S. 33 (0) no rule could be prescribed 
prohibiting all meetings or processions. 
The section proceeds on the basis that 
the public has a right to hold assem- 
blies and processions on and along 
streets though it is necessary to regu- 
late the conduct and behaviour or 
action of persons constituting such as- 
semblies or processions in order to 
safeguard the rights of citizens and in 
order to preserve public order, The 
word ‘regulate’, according to Shorter 
Oxford Dictionary, means, “to control, 
govern, or direct by rule or regula- 
tions; to subject to guidance or restric 
tions”, . 

The impugned Rules do not prohibit 
the holding of meetings but only pres- 
cribe that permission should be taken 
although it is not stated on what 
grounds permission could be refused. 


We shall deal with this aspect a little 
later. 


16. It was urged before us that 
according to the Common Law of En- 
gland no one has a right to hold a meet- 
ing on a highway and the same law 
prevails in India and, therefore, we 
should read the word “regulating” to 
mean a right to prohibit the holding of 
a meeting also. Reference was made 
to Halsbury, Third Edition, Volume 19, 
where it is stated that “the right of 
the public is a right to pass along a 
highway for the purpose of legitimate 
travel, not to be on it except so far as 
their presence is attributed to a reason- 
able and proper use of the highway as 
such.” (page 73, para 107). 


1973 
t 1% On page 276 it is stated that 
“the right of passage does not include 
the right to race upon the highway 
and to do so, is an indictable nuisance, 
nor is there any right to organise or 
take part in a procession or- meeting 
which naturally results in an obstruc- 
tion and is an unreasonable user of the 
highway.” In the footnote it is stated 
that “the right of the public on the 
highway is a right of passage in a 
reasonable manner and there is no 
right to hold meetings in the highway”. 
18. Reference was also made to 
Blackwell’s Law of Meetings (9th edn. 
p. 5), wherein it is stated as follows: 
“There appears to exist a view that 
the public has a right to hold meetings 
for political and other purposes on the 
Highway. This is an erroneous assump~ 
tion. A public highway exists for the 
purpose of free passage and free pas- 
sage only, and for purposes reasonably 
‘incidental to this right. There can be no 
claim on the part of persons who de- 
sire to assemble for the purpose of 
holding a meeting to do so on the 
highway. The claim is irreconcilable 
with the purpose for which a highway 
exists.” 
19. 
as follows: 
“Although there is no right on the 
part of the public to hold meetings on 
a highway, a meeting is not necessarily 
unlawful because it is held ona high- 
way. Thus, it has been held that a 
meeting on a public highway may be a 


It is further stated at p. 6 


lawful meeting within Section 1 
(1) of the Public Meeting Act, 
1908. Whether or not it is un- 


lawful depends upon the circumstan- 
ces in which it is held, e.g., whether 
or not an obstruction is caused. But 
the only clear right of the public on 
the highway is the right to pass and 
repass over it, although many other 
things go by tolerance.” ° 

20. We may mention that Dicey 
took a slightly different position. Ac- 
cording to Dicey’s Law of the Consti- 
tution (Tenth Edition) pages 271-72: 

“The right of assembling is nothing 
more than a result of the view taken 
by the courts as to individual liberty 
of person and individual liberty of 
speech, There is no special law allow- 
ing A, B and C to meet together either 
in the open air or elsewhere for a law- 
ful purpose, but the right of A to go 
where he pleases so that he does not 
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commit a trespass, and to say what he! / 


likes to B so that histalkis not libel-. 
lous or seditious, the right of B to do: 
the like, and the existence of the same! 
rights of C. D, E and F, and so on adj 
infinitum, lead to the consequence that 
A, B,C, D and a thousand or ten thou- 
sand other persons, may (as a genera 
rule) meet together in any place wher 
otherwise they each have a right to b 
for a lawful purpose and in a law 
manner, A has a right to walk down 
the High Street or to go on to a com-~ 
mon, B has the same right. C.D and 
all their friends have the same right ta 
go there also. In other words, A, B, Œ 
and D and ten thousand such, have a 
right to hold a public meeting; and as 
A may say to B that he thinks an Act 
ought to be passed abolishing the House 
of Lords, or that the House of Lords 
are bound to reject any bill modifying 
the Constitution of their House, and’ as 
B may make the same remark to any 
of his friends, the result ensues that A 
and ten thousand more may hold a 
public meeting either to support the 
Government or to encourage the resis- 
tance of the Peers. Here then you have 
in substance that right of public meet~ 
ing for political and other purposes 
which is constantly treated in foreign 
countries as a special privilege to be 
exercised only subject to careful rest- 
rictions”’, 

21. Tt is not necessary to refer 
to the English authorities on the point 
because in India the law has developed 
on slightly different lines, especially 
with regard to processions, and the Sta- 
tutes of the country have treated -the 
right to take out processions and hold 
meetings on streets in a similar fashion. 


22. In Parthasaradi yv. Chinna- 
krishna, (1882) ILR 5 Mad 304, it was 
held that persons were “entitled to 
conduct religious processions through 
public streets so that they do not 
interfere with the ordinary use of such 
streets by the public and subject to 
such directions as the Magistrates may 
lawfully give to prevent obstruction of 
the thoroughfare or breaches of ‘the . 
public peace.” Reference was made in 
this judgment (p. 306) to an earlier 


` decision where the Sadar Court, in Ap- 


peal 141 of 1857 (M. S. D. 1857, p. 219) 
had declared that “the right to pass in 
procession through the public streets 
of a town in such a way as the Magis- 
trate might not object to as dangerous 
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to the public safety, was a right in- 
herent in every subject of the state.” 

23. In Sundram Chetti v. The 
Queen, (1883) ILR 6 Mad 203 (FB) after 
referring to certain orders of the Gov- 
ernment and judicial opinion, the Court 
observed: 

“Both acknowledged the existence 
in every citizen of the right to use a 
public highway for processional as well 
as for ordinary purposes. Both recog- 
nised in the Magistrate a power to 
suspend and regulate, andin the police 
a power to regulate the exercise of the 
right.” 

«24, In Sadagopachariar v. A. 
Rama Rao, (1903) ILR 26 Mad 376 the 
head-note reads: 

“The right to conduct religious 
processions through the public streets 
is a right inherent in every person, 
provided he does not, thereby, invade 
the rights of property enjoyed by 
others, or cause a public nuisance or 
interfere with the ordinary use of the 

_ Streets by the public, and subject to 
directions or prohibitions for the pre- 
vention of obstructions to thoroughfares 
or breaches of the peace.” 

25. In Vijiaraghava Chariar v. 
Emperor, (1903) ILR 26 Mad 554 there 
was a difference of opinion. Benson, J., 
observed at page 585: 

“No doubt a highway is primarily 
intended for the use of individuals pass~ 
ing and re-passing along it in pursuit 
of their ordinary avocations, but in 
every country, and especially in India, 
highways have, from time immemo- 
rial, been used for the passing and re- 
passing of processions as well as of in- 
dividuals and there is nothing illegal in 
a procession or assembly engaging in 
worship while passing along a highway, 
any more than in an individual doing 
so.” 

26. Benson, J. further observed 
at p. 587, as follows: 

“The practice of using the public 
highways for religious processions has 
existed in India for thousands of years. 
History, literature and tradition all tell 
us that religious processions to the vil- 

` lage shrines formed a feature of the 
national life from the very earliest 
times. That alone is sufficient to raise 
a presumption that it is lawful and to 

throw on those who allege it to be un- 
lawful the onus of showing that it is 
forbidden by law, but this it admitted- 
ly is not. The law recognizes the use of 
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the highway by processions as lawful, 
and gives the Magistrate and superior 
officers of police power to direct the 
conduct of assemblies and processions 
through the public streets and to regu- 
late the use of music in connection with 
them, and to prevent obstructions on 
the occasion of such assemblies and 
processions............ The law recognises 
religious processions as lawful just as 
much as it recognizes other pro- 
CESSIONS..........ccccneceeee It is more rea- 
sonable to suppose that he would dedi- 
cate the highway to the purposes for 
which, in accordance with the custom 
of the country, it would be required 
by the people. The penal law of India 
extends a special protection against 
voluntary disturbance to all assemblies 
lawfully engaged in religious worship. 
A procession is but an assembly in 
motion and if it is a religious proces- 
sion, it is, in my judgment, entitled to 
the special protection given by the 
Penal Code to assemblies lawfully en- 
gaged in religious worship.” 

27. We have referred to these 

cases in detail because they were ap- 
proved of by the Privy Council in 
Manzur Hassan v. Muhammed Zaman, 
=(AIR 1925 PC 36). In that case the 
Privy Council held: 
i “In India, there is a right to con- 
duct a religious procession with its ap- 
propriate observances through a public 
street so that it does not interfere with 
the ordinary use of the street by the 
public, and subject to lawful directions 
by the magistrates, A civil suit for a 
declaration lies against those who inter- 
fere with a religious procession or its 
appropriate observance.” 

28. In Chandu Sajan Patil v. 
Nyahalchand, AIR 1950 Bom 192 
(FB) the Full Bench held that a citizen 
had an inherent right to conduct a non- 
religious procession through a public 
road. i 

29. This Court followed the 
decision of the Privy Council in Piru 
Bux v. Kalandi Pati, Civil Appeal No. 
25 of 1966, D/- 29-10-1968 = (reported 
in AIR 1970 SC 1885). It is true these 
decisions primarily deal with proces- 
sions but the statutes of the country, 
notably the Police Acts, deal with as- 
semblies and processions on the same 
basis, and as pointed out by Benson, J., 
a procession is but an assembly in 
motion. - 

30. This Court considered the 
question of the right of citizens to car- 
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Ty on motor transport business on 
highways in Saghir Ahmad v. State of 
U. P., (1955) 1 SCR 707 = (AIR 1954 
SC 728). The following passage from 
the judgment of Venkatarama Ayyar J., 
in C. S. S. Motor Service v. State of 
Madras, (1952) 2 Mad LJ 894=(AIR 
1953 Mad 279) was approved: 


“The true position then is, that all 

public streets and roads vest in the 
State, but that the State holds them as 
trustees on behalf of the public. The 
members of the public are entitled as 
beneficiaries to use them as a matter 
of right and this right is limited only 
by the similar rights possessed by 
every other citizen to use the pathways. 
The State as trustees on behalf of the 
public is entitled to impose all such 
limitations on the character and extent 
of the user, as may be requisite for 
protecting the rights of the public 
generally; but subject to such limita- 
tions the right of a citizen to carry on 
business in transport vehicles on public 
pathways cannot be denied to him on 
the ground that the State owns the 
highways.” 
We are unable to appreciate how this 
passage militates against the conten- 
tions of the appellant. The Court was 
not then concerned with the use of 
publie streets for processions or meet- 
ings. 

31. It seems to us that it follows 
from the above discussion that in India 
a citizen had, before the Constitution, a 
right to hold meetings on public streets 
subject to the control of the appropri- 
ate authority regarding the time and 
place of the meeting and subject to con- 
siderations of public order. Therefore, 
we are unable to hold that the impugn- 
ed rules are ultra vires S. 33 (1) of the 
Bombay Police Act insofar as they 
require prior permission for holding 
meetings. 

32. This takes us to points (2) 
and (3) mentioned above. It is not sur- 
prising that the Constitution-makers 
conferred a fundamental right on all 
citizens ‘to assemble peaceably and 
without arms’. While prior to the com- 
ing into force of the Constitution the 
right to assemble could have been 
abridged or taken away by law, now 
that cannot be done except by impos- 
ing reasonable restrictions within Arti- 
cle 19 (3). But it is urged that the right 
to assemble does not mean that that 
right can be exercised at any and every 
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place. This Court held in Railway 
Board v. Narinjan Singh, (1969) 3 SCR 
548 at p. 554 = (AIR 1969 SC 966) that 
there is no fundamental right for any 
one to hold meetings in government 
premises. It was observed: 

“The fact that the citizens of this 
country have freedom of speech, free- 
dom to assemble peaceably and free- 
dom to form associations or unions does 
not mean that they can exercise those 
freedoms in whatever place they 
please.” 


33. This is true but neverthe- 

less the State cannot by law abridge 
or take away the right of assembly by 
prohibiting assembly on every public 
street or public place. The State can 
only make regulations in aid of the 
right of assembly of each citizen and 
can only impose reasonable restrictions 
in the interest of public order. 
This Court in Babulal Parate v. State 
of Maharashtra, (1961) 3 SCR 423 at 
P. 438 = (AIR 1961 SC 884), rightly ob- 
served: 

“The right of citizens to take out 
processions or to hold public meetings 
flows from the right in Art. 19 (1) (b) 
to assemble peaceably and without 
arms and the right to move anywhere 
in the territory of India.” 

34, If the right to hold public 
meetings flows from Art. 19 (1) (b) and 
Art. 19 (1) (d) it is obvious that the 
State cannot impose unreasonable rest- 
Tictions. It must be kept in mind that 
Art. 19 (1) (b), read with Art. 13, pro- 
tects citizens against State action. It 
has nothing to do with the right to 
assemble on private streets or property 
without the consent of the.owners or 
occupiers of the private property. 

35. This leads us to consider 
whether S. 33 (1) (o) of the Act and 
the rules violate Art. 19 (1) (b). We do 
not think Art. 19 (1) (a) is attracted 
on the facts of the case. 


36. We cannot appreciate how 
S. 33 (1) (0) violates Art, 19 (1) (b). 
It enables the Commissioner to make 
rules to regulate the assemblies and 
processions. Without such rules, in 
crowded public streets it would be im- 
possible for citizens to enjoy their vari- 
ous rights. Indeed S. 33 (1) (0) may be 
said to have been enacted in aid of the 
Aba under Art. 19 (1) (b) and 19 (1) 

37. We may mention that the 
sub-section has nothing to do with the 
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formation of assemblies and proces- 
Jsions, It deals with persons as members 
of the assemblies and processions. 

` 38. The real point in this, case 
is whether the impugned rules violate 
Art. 19 (1) (b). Rule 7 does not give 
any guidance to the officer authorised 
by the Commissioner of Police as to the 
circumstances in which he can refuse 
permission to hold a public meeting. 
Prima facie, to give an arbitrary dis- 
cretion to an officer is an unreasonable 
restriction. It was urged that the Mar- 
ginal Note of Section 33 — power 
to make rules for regulation of 
traffic and for preservation of order 
fn public place, etc. — will guide 
the officer. It is doubtful whether 
a marginal note can be used for this 
purpose, for we cannot imagine the 
officer referring to the marginal note 
of the section and then deciding that his 
discretion is limited, specially as the 
marginal note ends with ‘etcetra’. It is 
also too much to expect him to look 
at the scheme of the Act and decide 
that his discretion is limited. 

39. We may in this connection 
refer to Cox v. Louisiana, (1965) 13 
Law Ed. 2d. 471; 486 paras 15, 16, 17. 
After stating that “from all evidence 
before us it appears that the authori- 
ties in Baton Rouge, permit or prohibit 
parades or street meetings in their com~ 
pletely uncontrolled discretion” it was 
observed: 

“This Court has recognized that 
the lodging of such broad discretion in 
a public official allows him to deter- 
mine which expressions of view will be 
permitted and which will not. This thus 
sanctions a device for the suppression 
of the communication of ideas and per- 
mits the official to act as a censor. See 
Saia v. New York, supra, (1948) 334 
US 558 at 562=92 Law ed 1574 at p. 
1578. Also inherent in such a system 
allowing parades or meetings only with 
the prior permission of an official is 
the obvious danger to the right of a 
person or group not to be denied equal 
protection of the laws, See Niemotko 
v. Maryland, supra, (1951) 340 US 268 
at pp. 272, 284=95 Law ed 267 at pp.270, 
277; cf. Yickwo v. Hopkins, (1886) 118 
US 356=30 Law ed 220=6 S Ct 1064. 
It is clearly unconstitutional to enable 
a public official to determine which 
expressions of view will be permitted 
and which will not or to engage in in- 
vidious discrimination among persons 
or groups either by use of a statute 
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providing a system of broad discere- 
tionary licensing power or, as in this 
case, the equivalent of such a system 
by selective enforcement of an extre- 
mely broad prohibitory statute.” 

“It is, of course, undisputed that 
appropriate, limited discretion, under 
properly drawn statutes or ordinances, 
concerning the time, place, duration, 
or manner of use of the streets for 
public assemblies may be vested in 
administrative officials, provided that 
such limited discretion is “exercised 
with ‘uniformity of method of treat- 
ment upon the facts of each applica- 
tion, free from improper or inappropri+ 
ate considerations and from unfair dis- 
crimination’...... and with a systematic, 
consistent and just order of treatment, 
with reference to the convenience of 
public use of the highways...... ” Cox 
v. New Hampshire, supra, (1941) 312 
US 569 at p. 576=85 Law ed 1049 at 
p. 1054 = 133 ALR 1396. See Poulos 
v. New Hampshire, supra. 

“But here it is clear that the pra~ 
ctice in Baton Rouge allowing unfetter- 
ed discretion in local officials in the 
regulation of the use of the streets for 
peaceful parades and meetings is an 
unwarranted abridgment of appellant’s 
freedom of speech and assembly secur~ 
ed to him by the First Amendment, as 
applied to the States by the Fourteenth 
Amendment.” 

40. These extracts clearly bring 
out the dangers of conferring arbitrary 
discretionary powers. 

41, We may make it clear that 
there is nothing wrong in requiring 
previous permission to be obtained þe- 
fore holding a public meeting on a 
public street, for the right which flows 
from Art. 19 (1) (b) is not a right to 
hold a meeting at any place and time. 
Tt is a right which can be regulated in 
the interest of all so that all can enjoy 
the right. 

42. In our view rule 7 confers 
arbitrary powers on the officer autho- 
rised by the Commissioner of Police 
and must be struck down, The other 
Rules cannot survive because they 
merely lay down the procedure for 
obtaining permission but it is not neces- 
sary to strike them down for without 
Rule 7 they cannot operate. Rule 14 
and Rule 15 deal both with processions 
and public meetings. Nothing we have 
said affects the validity of these two 
ae as far as processions are concern- 
ed. 
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43. In view of this conclusion 
it is not necessary to decide the other 
points raised by the learned counsel 
for the appellants. 

44. A number of other Ameri 
can cases were referred: to in the course 
of arguments but we do not find it use- 
{ful to refer to all of them in detail. It 
is, however, interesting to note that in 
the United States of America the right 
fo use streets and parks and public 
places “has from ancient time been a 
part of the privileges, immunities, rights 
and liberties of citizens. The privilege 
of a citizen of the United States to use 
the streets and parks for communica- 
tion of views on national questions may 
be regulated in the interest of all; it is 
not absolute, but relative, and must be 
exercised in subordination to the gene- 
ral comfort and convenience, and in 
consonance with peace and good order; 
but it must not, in the guise of regula- 
tion, be abridged or denied.” (vide 
Roberts, J., in Hague v. Committee for 
Industrial Organization (1939) 83 Law 
Ed. 1423 at pp. 1436-37 = (307 U.S. 
496). This passage was cited with ap- 
proval in Shuttlesworth v. City of 
Birmingham, (1969) 22 Law Ed. 2d, 
162 at p. 168). 

45e In the result we set aside 
the judgment of the High Court, allow 
the appeal and declare that R. 7 of the 
Rules framed by Commissioner of 
Police, Ahmedabad, is void as it 
infringes Article 19 (1) (b) of the 
Constitution. We need hardly say 
that it will be open to the Commis- 
sioner of Police, Ahmedabad, to frame 
a proper rule or rules. 

MATHEW, J.:— 46. I agree with 
the conclusion of my Lord the Chief 
Justice but my reasons for that conclu- 
sion are different. 

4% The appellant filed an ap- 
plication under Art. 226 of the Consti- 
tution in the High Court of Gujarat at 
Ahmedabad, praying for a declaration 
that orders contained in Annexures 
‘A’ and ‘B’ to that application, by which 
the Deputy Commissioner of Police, 
Special Branch, Ahmedabad, the 2nd 
respondent, refused to grant permission 
to the appellant to hold public meet- 
ings near Panch Kuva Darwaja on the 
4th and 5th September, 1969 were in- 
valid, and that rules 7 to 11, 14 and 15 
framed under S. 33 (1) of the Bombay 
Police Act, 1951, as applied to Saura- 
shtra area in Gujarat which prescribe 
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the requirement of prior permission. | 
and the method of applying for the, 
same, etc., were ultra vires the sub- 
section and violative of his fundamen- 
tal right under Art. 19 (1) (a) and (b). 
The Court , found that the principal 
prayer in the application, namely, the 
challenge to the validity of the two 
orders, had become infructuous by 
lapse of time as the dates on which the 
intended meetings were to be held had 
long since passed but considered the 
question whether rules 7 to 11, 14 and 
15 were intra vires section 33 (1) and 
whether they would violate the funda- 
mental rights of the applicant under 
Article 19 (1) (a) and (b) of the Consti- 
tution. The Court dismissed the applica- 
tion holding that the rules were intra 
vires the sub-section under which they 
were framed and that they did not vio- 
late the fundamental rights of the peti- 
tioner under Art. 19 (1) (a) or (b). This 
appeal is by certificate from that judg- 
ment. ; 

48. Section 33 (1) (0) of the 
Bombay Police Act, 1951, provides: 

*33 (1) The Commissioner and the 
District Magistrate, in areas under their 
respective charges or any part thereof, 
may make, alter or rescind rules or 
orders not inconsistent with this Act for; 

xx xx xx 
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__ {o) regulating the conduct of and 
behaviour or action of persons consti- 
tuting assemblies and processions on or 
along the streets and prescribing’ in 
the case of processions, the routes by - 
which, the order in which and the times 
at which the same may pass;” 

49. Rule 7 of the Rules framed 
by the Commissioner of Police under 
S. 33 (1) (o) provides: 

“7, No public meeting with or 
without loudspeaker, shall be held on 
the public street within the jurisdic- 
tion of the Commissionerate of Police, 
Ahmedabad City unless the necessary 
permission in writing has been obtain- 
ed from the officer authorised by the 
Commissioner of Police”. 

50. The appellant submitted 
that S. 33 (1) (0) did not empower the 
Commissioner or the District Magis- 
trate to frame a rule requiring a person 
to obtain prior permission for conduct- 
ing a public meeting on a public street, 
as such a rule would imply that the- 
Commissioner or the District Magis- 
trate has power to refuse permission 
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for holding such a meeting as a power 
to permit normally implies a power not 
to permit and so, the rule is bad. (It 
was under rule 7 that the Commissioner 
refused permission to hold meetings on 
the 4th and 5th September, 1969). 

51. What the sub-section provi- 
des is making of rules for ‘regulating’ 
the conduct and behaviour, or action of 
persons corstituting assemblies. The 
sub-section pre-supposes an assembly 
and authorises the making of rules for 
‘regulating’ the conduct, behaviour or 
action of the persons who are members 
thereof. Rule 7 impliedly gives power 
to the Commissioner to refuse permis- 
sion to hold a public meeting and, when 
a meeting is prohibited, there is no 
question of regulating the conduct, be- 
haviour or action of persons constitut- 
ing assembly, as, ex-hypothesi, no as- 
sembly has been constituted. The sub- 
section does not authorise framing of 
rules to regulate the conduct, behaviour 
or action of persons before an assemb- 
ly is constituted. Before an assembly 
is constituted, every member of the 
public is a potential member of it, be- 
cause every such member, if he so 
chose, might become a member of the 
assembly. Does, then, the sub-section 
authorise the making of rules to regu- 
late the conduct, behaviour or action 
of every such member, before he be- 
comes a member of the assembly? I 
think not. 


52. A power to “regulate” does 
not normally include a power to pro- 
hibit (see Municipal Corporation of the 
City of Toronto v. Virgo, 1896 AC 88, 
Attorney General for Ontario v. Attor- 
ney General for the Dominion, 1896 AC 
348. A power to regulate implies the 
continued existence of that which is to 
be regulated (see Birmingham and Mid- 
land Motor Omnibus Co. Ltd. v. Worces- 
tershire County Council, (1967) 1 WLR 
409. If rule 7 authorises the Commis- 
sioner to prohibit a publie meeting, is 
it consistent with the sub-section which 
authorizes only “regulating the conduct 
eects ”? When the Legislature wanted to 
give the rule-making authority a power 
to frame rules prohibiting an activity, 
it has taken care to do so by the ap- 
propriate word. For instance, sub-sec- 
tion (p) of S. 33 (1) speaks of “prohi- 
biting the hanging or placing of any 
cord or pole across a street...... ”, sub- 
section (q) of S. 33 (1) relates to 
*prohibiting.........the placing of build- 
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ing materials...... in any street”. In 
these sub-sections, the word ‘prohibit? 
is used to show that the rule making au- 
thority has power to pass a rule pro- 
hibiting the activities therein mention- 
ed. Similarly sub-section (x) of S. 33 
(1) provides for “regulating or prohi- 
biting the sale of any ticket...... ” The 
Juxtaposition of these words is a fur- 
ther indication to show that the legisla- 
ture intended different connotations to 
the words. I am not saying that a power 
to regulate can never include a power 
to prohibit. But the context here does 
not compel such a reading. Rule 7 is, 
therefore, ultra vires the sub-section. 
Even if the rule is ultra vires the sub- 
section, the appellant will not be en- 
titled to hold public meetings on the 
street in question unless the appellant 
has the right in law to do so. It was, 
therefore, argued on behalf of the ap- 
pellant that every citizen has the fun- 
damental right to hold public meetings 
On a public street. 


53. The respondents, however, 
submitted that, in India, the law is, 
that there is no right, let alone a fun- 
damental one, to hold public meeting 
on publie street. In 1954 SCR 707 at 
oT = (ATR 1954 SC 728), this Court 
said: 

“According to English law, which 

has been applied all along in India, a 
highway has its origin, apart from 
statute, in dedication, either express or 
implied, by the owner of the land of 
aright of passage over it to the public 
and the acceptance of that right by the 
public”. 
The only right acquired by the public 
is a right to pass and repass it at their 
pleasure for the purpose of legitimate 
travel. In Ex parte Lewis, (1888) 21 
QBD 191, Wills, J. speaking for the 
Court said: 

“A claim on the part of persons so 
minded to assemble in any numbers, 
and for so long a time as they please 
to remain assembled, upon a highway, 
to the detriment of others having equal 
right, is in its nature irreconcilable 
with the right of free passage, and 
there is, so far as we have been able 
to ascertain, no authority whatever in 
favour of it. It was urged that the 
right of public meeting, and the right 
of occupying any unoccupied land or 
highway that might seem appropriate 
to those of her Majesty’s subjects who 
‘wish to meet there, were, if not synon» 
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ymous, at least correlative. We fail to 
appreciate the argument.” 


In Reg. v. Graham and Burns, (1886-90) 
16 Cox CC 420 at pp. 429-430 the Com- 
missioner of Police, in the exercise of 
his powers vested in him under ‘the 
Metropolitan Police Act, 1839, issued 
an order that “no organised procession 
shall be allowed to approach the Tra- 
falgar Square on Sunday the 13th in- 
stant”. It was argued that he had no 
power to forbid an orderly meeting. 
F Charles, J. in charging the jury 
said: 

“I can find no warrant for telling 
you that there is a right of public meet- 
ing either in Trafalgar Square or any 
other public thoroughfare. So far as 
I know the law of England, the use of 
public thoroughfares is for people to 
pass and repass along them. That is 
the purpose for which they are, as we 
say, dedicated by the owner of them to 
the use of the public, and they are not 
dedicated to the public use for any 
other purpose that I know of than for 
the purpose ‘of passing and repassing;” 
A meeting held on a highway, al- 


though it might be a trespass against the | 


Authority in which the highway is vest- 
ed is not, on that ground, wrongful 
against the members of the public. As 
far as they are concerned ‘the meeting 
is a wrong only if it is a nuisance. As 
the public are entitled to the un- 
obstructed use of the highway for pass~ 
ing and repassing, any meeting which 
appreciably obstructs the highway 
would seem to constitute such a nui- 
sance., The test is whether it “renders 
the way less commodious than before 
to the public”. The fact that sufficient 
` alternative passage space is left is no 
defence. “It is no defence to show that 
»-.-.. though a part of the highway act- 
ually used by the passengers is obstru- 
ected, sufficient available space is left” 
Halsbury, Hailsham ed. Vol. XVI, 
p. 355. Moreover, it is not necessary to 
prove that any one has been obstruct- 
ed: the placing of obstructions ona 
public road or street in a manner cal- 
culated to create an obstruction to 
traffic is an offence although no per- 
son or carriage may have been actual- 
ly obstructed, In Gill v. Carson, 1917-2 
KB 674 at p. 677 Viscount Reading, 

C. J. said: 
“In my judgment it is not neces- 


sary to prove that a person has been 
actually obstructed. it is quite suffi- 
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cient to prove circumstances from 
which the justices can conclude that in 
the ordinary course persons may be 
obstructed, and that the actual use of 
the road was calculated to obstruct | 
even though no person was proved to 
have been obstructed.” 

Applying these rules to the special 
facts of a public meeting in the high- 
way, it would appear that such a meet- 
ing, however reasonable and desirable 
its purposes may be, is a nuisance if it 
causes any appreciable obstruction, and 
that it is not necessary to prove that 
in fact, any one has been prevented 
from passing. In De Morgan v. Metro- 
politan Board of Works, (1880) 5 
QBD 155 at p. 157 it was held 
that although there is a wide- 
spread belief that the general public 
has a right to hold meeting on 
a common, no such right was known to 
the law. When it was argued that such 
meetings were always permitted, 
Lush, J. is reported to have said that 
“such uses did not constitute a right or 
prove anything more than an excused 
or licensed trespass”. It may be stated, 
therefore, that if every unlicensed 
public meeting is a trespass as against 
a person or body of persons in whom 
the surface of the highway is vested, 
then this obviously may limit the so- 
called right of public meeting to the 
vanishing point. 

54. Dicey in his Law of the 
Constitution, (A. V. Dicey, Law of the 
Constitution, 10th ed., 271-272.) has ob- 
served: 

“A has a right to walk down the 
High Street or to go on to a common. 
B has the same right. C, D and all 
their friends have the same right to go 
there also. In other words, A, B, C and 
D, and ten thousand such, have a right 
to hold a public meeting; ” 

It might not follow that because A, B, ` 
C, D, ete., have a right to walk down 
the High Street, they have a legal right 
to hold a public meeting. Beatty v. 
Gillbanks, (1882) 9 QBD 308 which 
Dicey cites as the leading case on the 
law of public meeting was not directly 
concerned with this question as the ap- 
pellants there who were leading a pro- 
cession through the street intended to 
hold their meeting on private premises. 
Dicey has himself pointed out in the 
Appendix to the eighth edition of the 
book as follows: (Appendix to Law of 
the Constitution 8th ed., Note V on 
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“Questions connected with the right of 
public meeting”, pp. 498-499.) 

“Does there exist any general right 
of meeting in public places? The ans- 
wer is easy. No such right is known to 
the law of England. 


dees But speaking in general terms 
the Courts do not recognise certain 
spaces as set aside for that end. In this 
respect, again, a crowd of a thousand 
people stand in the same position as an 
individual person. If A wants to deli- 
ver a lecture, to make a speech, or to 
exhibit a show, he must obtain some 
room or field which he can legally use 
for his purpose. He must not invade 
the rights of property—i.e. commit a 
trespass. He must not interfere with the 
convenience of the public—ie, create a 
nuisance. 


“The notion that there is such a 
thing as a right of meeting in public 
places arises from more than one con- 
fusion or erroneous assumption. The 
right of public meeting—that is, the 
right of all men to come together in a 
place where they may Jawfully as- 
semble for any lawful purpose, and 
especially for political discussion—is 
confounded with the totally different 
and falsely alleged right of every man 
to use for the purpose of holding a 
meeting any place which in any sense 
is open to the public. The two rights, 
did they both exist, are essentially dif- 
ferent, and in many countries are regu- 
lated by totally different rules. It is 
assumed again that squares, streets, or 
roads, which every man may lawfully 
use, are necessarily available for the 
holding of a meeting. The assumption 
is false. A crowd blocking up a high- 
way will probably be a nuisance in 
the legal, no less than in the popular 
sense of the term, for they interfere 
with the ordinary citizen’s right to use 
the locality in the way permitted to 
him by law. Highways, indeed, are 
dedicated to the public use, but they 
must be used for passing and going 
along them, and the legal mode of use 
negatives the claim of politicians to 
use a highway as a forum, just as it 
excludes the claim of actors to turn it 
into an open-air theatre. The crowd 
who collect, and the persons who cause 
a crowd, for whatever purpose, to col- 
lect in a street, create a nuisance......” 

55. In Burden v. Rigler and 
another, (1911) 1 KB 337, the evidence 
showed that the urban authority had 


A. I. R. 
tacitly licensed the meeting and so if 
was not a trespass as against them. No 
evidence was also adduced that the 
meeting caused any appreciable ob- 
struction on the highway and so there 
was no proof of any nuisance. The 
Court held that the fact that a public 
meeting is held upon a highway does 
not make the meeting unlawful. Whe- 
ther it is unlawful or not depends up= 
on the circumstances in which it is 
held eg., whether or not an obstruc- 
tion is caused, The Court further held 
that even though there is no right to 
hold a meeting on a highway, i.e, no 
absolute legal right, it does not neces-= 
sarily follow that, if a meeting is held, 
fit may not be lawful. And after referr- 
ing to the decision in Ex parte Lewis, 
(1888) 21 QBD 191 already referred to, 
the Court said that the convenors of a 
meeting cannot, under all circumstan- 
ces, insist on holding a meeting. 

56. In Harrison v. Duke of Rut~ 
Tand, (1893) 1 QB 142 at p. 146, Lord 
Esher, M. R. observed: 

_ “Highways are no doubt dedicated 
prima facie for the purpose of passage; 
but things are done upon them by 
everybody which are recognised as be- 
ing rightly done, and as constituting a 
reasonable and usual mode of using a 
highway as such.” ; 
In Halsbury’s Laws of England, (Hail- 
Sham Edition, Vol. xvi, p. 362 “High- 
ways”) it is said that it is a nuisance 
“to organise or take part in a proces- 
Sion or meeting which naturally results 
in an obstruction and is an unreason- 
able use of the highway”. 
 _ 5% Public processions are prima 
facie legal. If A, B and C have each 
a right to pass and repass on the high- 
way, there is nothing illegal in their 
doing so in concert, unless the proces- 
Sion is illegal on some other ground 
(see 52 Ind App 61 = (AIR 1925 PC 36) 
and AIR 1950 Bom 192). “As the 
public interest is paramount, it is some- 
times suggested that, on the analogy of 
a public meeting, any procession which 
causes an appreciable obstruction to 
the highway must be a public nuisance. 
This, however, is not so. As a public 
meeting is not one of the uses for 
which the highway has been dedicated, 
it is a nuisance if it appreciably obst- 
ructs the road. Itisno defence to show 
that sufficient available space is left if 
a part of the highway actually used by 
passengers is obstructed. But, and this 
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is most important, in the case of a pro- 
cession, the test is whether in all the 
circumstances such a procession is a 
reasonable user of the highway, and 
not merely whether it causes an obst- 
ruction. Thus to take an obvious illus- 
tration, the temporary crowding in a 
street occasioned by people going to a 
circus or leaving it is not a nuisance, 
for if such a temporary obstruction 
were not permitted then no popular 
show could ever be held” (see Good- 
hart, Public Meetings and Processions, 
(1936-38) 6 Cambridge L. J. 171). The 
distinction between the use of a high- 
way to hold a public meeting and the 
use of it to conduct procession thereon 
fs pointed out by the author and he 
takes the view that no person has a 
right to use a highway for holding 
public meeting even though no nuisance 
is created. According to him, under the 
law, a person can use a highway for 
the purpose for which it has been dedi- 
cated Le. to pass and repass and any 
other unlicensed use, however desira- 
ble it may be from other standpoints 
is legally wrongful. 


_ 58. In Lowdens v. Keavency, 
(1903) 2 Ir. R. 82, Gibson, J. said thata 
procession is prima facie legal and that 
it differs from “the collection of a 
stationary crowd” but that a proces- 
sion may become a nuisance if the right 
is exercised unreasonably or with 
reckless disregard of the rights of 
others. 


59. Justice Holmes, while he 
was Chief Justice of the Massachusetts 
Supreme Court said: 


“For the legislature absolutely or 
conditionally to forbid public speaking 
in a highway or public park is no more 
an infringement of the rights of a 
member of the public than for the 
owner of a private house to forbid it 
in his house. When no proprietary 
rights interfere, the legislature may 
end the right of the public to enter up- 
on the public place by putting an end 
to the dedication to public use. So it 
may take the less step of limiting the 
public use to certain purposes.” 


This dictum was quoted and approved 
by the U. S. Supreme Court Davis v. 
Massachusetts, (1897) 167 U.S. 43. But 
later decisions of the U.S. Supreme 
Court have politely distinguished the 
case. In (1939) 307 U.S. 496 at pp. 515- 
516, Justice Roberts, speaking for the 
majority, said: 
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“Wherever the title of streets and 
parks may rest, they have immemorial- 
ly been held in trust for the use of 
the public and time out of mind, have 
been used for purposes of assembly, 
communicating thoughts between citi- 
zens, and discussing public questions. 
Such use of the streets and public pla~ 
ces has, from ancient times, been a part 
of the privileges, immunities, rights 
and liberties of citizens. The privilege 
of a citizen of the United States to use 
the streets and parks for communica- 
tion of views on national questions may 
be regulated in the interest of all: it is 
not absolute but relative, and must be 
exercised in subordination to the gene- 
ral comfort and convenience and in 
consonance with peace and good order; 
but it must not, in the guise of regula- 
tion, be abridged or denied.” 

This dictum has been followed in Kunz 
v. New York, (1950) 340 U.S. 290 and 
(1969) 394 U.S. 147 at p. 152. 

60. Freedom of assembly is an 

essential element of any democratic 


‘system. At the root of this concept lies 


the citizen’s right to meet face to face 
with others for the discussion of their 
ideas and problems-religious, political, 
economic or social. Public debate and 
discussion take many forms including 
the spoken and the printed word, the 
radio and the screen. But assemblies 
face to face perform a function of vital 
significance in our system, and are no 
less important at the present time for 
the education of the public and the 
formation of opinion than they have 
been in our past history. The basic 
assumption in a democratic polity is 
that Government shall be based on the 
consent of the governed. But the con- 
sent of the governed implies not only 
that the consent shall be free but 
also that it shall be grounded on 
adequate information and discus- 
sion. Public streets are the ‘natu- 
ral’ places for expression of opi- 
nion and dissemination of ideas. Indeed: 
it may be argued that for some per- 
sons these places are the only possible 
arenas for the effective exercise of their 
freedom of speech and assembly. 


61. Public meeting in open 
spaces and public streets forms part of 
the tradition of our national life. In 
the pre-Independence days such meet- 
ings have been held in open spaces and 
public streets and the people have 
come to regard it as a part of 
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their privileges and immunities. The 
State and the local authority have 
a virtual monopoly of every open 
space at which an outdoor meeting can 
be held. If, therefore, the State or 
Municipality can constitutionally close 
both its streets and its parks entirely 
to public meetings, the practical result 
would be that it would be impossible 
to hold any open air meetings in any 
large city. The real problem is that of 
reconciling the city’s function of pro- 
' viding for the exigencies of traffic in 
its streets and for the recreation of the 
public in its parks, with its other obli- 
gations, of providing adequate places 
for public discussion in order to safe- 
guard the guaranteed right of public 
assembly. The assumption made by 
Justice Holmes is that a city owns its 
parks and highways in the same sense 
and with the same rights as a private 
owner owns his property with the right 
to exclude or admit amyone he pleases: 
That may not accord with the concept 
of dedication of public streets and 


parks. The parks are held for public” 


and the public streets are also 
held for the public. It is doubt- 
less true that the State or local 
authority can regulate its property 
in order to serve its public pur- 
poses, Streets and public parks exist 
primarily for other purposes and the 
social interest promoted by untram- 
melled exercise of freedom of utter- 
ance and assembly in public street must 
yield to social interest which probi- 
bition and regulation of speech are 
designed to protect. But there is a con- 
stitutional difference between reason- 
able regulation and arbitrary exclusion- 


62. The framers of the Consti- 
tion were aware that public meetings 
were being held in public streets and 
that the public have come to regard it 
as part of their rights and privileges 
as citizens. It is doubtful whether, 
under the common law of the land, 
they have any such right or privilege 
but, nobody can deny the de facto exer- 
cise of the right in the belief that 
such a right existed. Communis error 
facit jus (common error makes the 
law), This error was grounded on the 
solid substratum of continued practice 
over the years. The conferment of a 
fundamental right of public assembly 
would have been an exercise in futi- 
lity, if the .Government and the local 
authorities could legally close all the 
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normal places, where alone, the vast 
majority of the people could exercise 
the right. Our fundamental rights of 
free speech and assembly are modelled 
on the Bill of Rights of the Constitu- 
tion of the U. S. A. (see Express News- 
papers (Private) Ltd. v. Union of India, 
1959 SCR 12 at 121 = (AIR 1958 SC 
578) ). It would be relevant then to look 
to the ambit and reach of those rights 
in the United States to determine their 
content and range in India. On closer 
analysis, it will be found that the basis 
of Justice Roberts dictum in (1939) 83 
Law Ed 1423=307 U.S. 496 is the con- 
tinued de facto exercise of the right 
over a number of years. I think the 
Same reasoning can be applied here. 


63. The power of the appropri- 
ate authority to impose reasonable 
regulation in order to assure the safe- 
ty and convenience of the people in 
the use of public highways has never 
been regarded as inconsistent with the 
fundamental right of assembly. A sys- 
tem of licensing as regards the time 
and the manner of holding public 
meetings on public street has not been 
regarded as an abridgment of the fun- 
damental right of public assembly or of 
free speech. But a system of licensing 
public meeting will be upheld by 
Courts only if definite standards| are 
provided by the law for the guidance 
of the licensing authority. Vesting of 
unregulated discretionary power |in a 
licensing authority . has always |been 
considered as bad (see the cases on the 
point discussed in the concurring| opi- 
nion of Justice Frankfurter in (1951) 
340 U.S. 268). 


64. If there is a fundamental 
right to hold public meeting in a public 
street, then I need hardly say tHat a 
rule like Rule 7, which gives ani un-| 
guided discretion, practically dependent 
upon the subjective whim of an| au- 
thority to grant or refuse permission 
to hold a public meeting on public 
street, cannot be held to be valid. 
There is no mention in the rule of the 
reasons for which an application| for 
licence can be rejected “Broad prophy- 
lactic rules in the area of free expres- 
sion and assembly are suspect. Preci- 
Sion of regulation must be the touch- 
stone in an area so closely touching 
our precious freedoms” (see National 
Association for the Advancement} of 
Colored People v. Button, (1963) |371 
U.S. 415 at p. 438). 
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65. I would allow the appeal. 


BEG, J.:— 66. I have had the ad- 
vantage of reading the judgments of 
My Lord the Chief Justice and my 
Jearned brother Mathew. I would like 
to indicate why, despite my difficul- 
ties, I conclude that Rule 7 of the 
rules made under Sec. 33 (0) of the 
Bombay Police Act, 1951 (hereinafter 
referred to as ‘the Act’), is void. The 
difficulties I refer to arise mainly 
from two considerations: firstly, it is 
abundantly clear that there is no sepa- 
rate right of “public meeting”, let alone 
a constitutional fundamental right so 
described, and, in any case, there is no 
such right attached to publie streets 
which are dedicated for the particular 
purpose of passing and repassing with 
which any recognition of a right to 
hold a meeting on a public thoroughfare 
will obviously be inconsistent; and, 
secondly, although Rule 7 apparently 
gives a wide discretionary power to 
give or to refuse permission to hold a 
meeting on a “public street”, so that: it 
is capable of being misused or so used 
as to enable unjustifiable discrimina- 
tion, yet, it is possible to find some 
guidance, as the High Court of Gujarat 
found, in the preamble as well as in 
Section 33 (0) of the Act. Therefore, it 
may be possible to rely here, as the 
High Court had done, upon the pre- 
sumption that even the apparently 
wide discretionary powers vested by 
Rule 7 in the Commissioner of Police, 
a highly responsible police officer, will 
not be abused. Itiscertainly arguable 
with some force that the power of the 
High Court to strike down an improper 
exercise is a sufficient safeguard against 
its misuse so that it may not be neces- 
sary to strike down Rule 7 at all. Fur- 
thermore, in the case before us, a good 
enough reason was given by the Com- 
missioner to justify a refusal. We are, 
however, also concerned with the vali- 
dity of Rule 7 which may be relied 
upon for future refusals or grants of 
permissions which will, it is urged, 
affect the petitioner’s rights. 

67. There is no doubt that a 
“public street”, as it is commonly 
understood, is really dedicated for the 
use of the public for the purpose of 
passing and repassing on it and not 
for any other purpose. In this respect, it 
appears to me that ‘the law in this 
country, as laid down by this Court in 
Saghir Ahmed v. State of U. P. AIR 
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1954 SC 728 and the Municipal Board, 
Manglaur v. Mahađeoji Maharaj, (1965) 
2 SCR 242 = (AIR 1965 SC 1147), is 
not different from the Law in England 
found stated in Halsbury’s Laws of 
England (Halsbury’s Laws of England- 
Third Edn. Vol. 19, p. 73) as follows: 
“The right of the publie is a right 
to ‘pass along’ a highway for the pur- 
pose of legitimate travel, not to ‘be on’ 
it, except so far as their presence is 
attributable to a reasonable and pro- 
per user of the highway as such”. 


68. A right to use a public high-"- 


way for the purpose of carrying..on 
transport business or other forms’ of 
trade, such as hawking, or, to takétout 
a procession through it, is really; inci- 
dental to a reasonable user of the high- 
way by the public. It would be 4 
covered by the purpose for which ‘the 






public road is deemed to be dedicated- 


But, as regards the supposed right to 
hold a “public meeting” on a highway, 
it appears to me that the following ob- 
servations from Blackwell’s “Law of 
Meetings” (9th Edn. p. 5), could apply 
equally well here: 

“There appears to exist a view 

that the public has a right to hold 
meetings for political and other pur- 
poses on the highway. This is an 
erroneous assumption. A public high- 
way exists for the purpose of free 
passage only, and for purposes reason- 
ably incidental to this right. There can 
be no claim on the part of persons 
who desire to assemble for the purpose 
of holding a meeting to do so on the 
highway. The claim is irreconcilable 
with the purpose for which a highway 
exists”. 
I do not find it possible to accept the 
view that a merely erroneous assump- 
tion can ever form the basis of a right 
unless buttressed by something stron- 
ger. 

69. No doubt a meeting held on 
a highway will not necessarily be il- 
legal. It may be sanctioned by custom 
or rest on permission, from an autho- 
rity prescribed by statute, to put a 
particular part of the public highway 
to an exceptional and extraordinary 
user for a limited duration even though 
such user may be inconsistent with the 
real purpose for which the highway 
exists. The right has, however, to be 
shown to exist or have a legal basis, in 
every case in which a claim for its 
exercise is made, with reference to the 


“~ 
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particular part of the highway invol- 
. ved. 

70. The Privy Council pointed 
out, in Lakshmidhar Misra v. Ranglal, 
AIR 1950 PC 56, the right to user of 
a particular piece of land for a parti- 
cular purpose, such as holding a fair, 
may be part of the customary law of 
a locality. Thus, a customary right to 
use a highway for special purposes 
sometimes may exist provided the in- 
gredients of such a right are establish- 
ed although the customary right may 
not be consistent with the purpose for 
which the highway is dedicated. Proof 
of such a customary right attaching to 
a particular part of a highway must, 
however, be a matter of evidence in 
every case. It seems clear to me that 
we are not concerned with such rights 
as they were not set up anywhere in 
the case before us, and, even if such 
a right had been set up, it could only 
be adjudicated upon satisfactorily in 
a civil suit. 

71. No doubt Dicey’s Law of 
the Constitution (10th Edn. p. 271-272) 
contains a passage which deals with 
the right of a subject to pass through 
a highway and to proceed to “a com- 
mon” together with others in a proces- 
sion and to hold a public meeting for 
political or other purposes without ob- 
taining the prior permission of any 
authority to exercise such a right I 
am, however, unable to read into this 
passage the further right of holding 
a public meeting on a highway or 
public street. It seems to me that what 
is referred to there is only the right to 
pass through a public thoroughfare in 
order to proceed to and hold a meet- 
ing on ““a common”. There may be a 
right of using “a common” for the pur- 
pose of holding public meetings by cus- 

m 


72. In the Appendix to Dicey’s 
“Law of the Constitution’—8th Edn 
Note V on “Questions connected with 
the right of public meeting”, p. 498-499, 
the position under the English law is 
stated very clearly as follows: 


“Does there exist any general right 
of meeting in public places”? The ans- 
wer is easy. No such right is known to 
the Law of England. 

Morset But speaking in general terms 
the courts do not recognise certain 
spaces as set aside for that end. In this 
respect, again, a crowd of a thousand 
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people stand in the same position as an 
individual person. If A wants to deli- 
ver a lecture, to make a speech, or ta 
exhibit a show, he must obtain some 
room or field which he can legally use 
for his purpose. He must not invade 
the rights of property. i.e. commit 
a trespass. He must not interfere with 
the convenience of the public——ie, 
create a nuisance. 


“The notion that there is such a 
thing as a right of meeting in public 
Places arises from more than one con- 
fusion or erroneous assumption. The 
right of public meeting—that is. the 
right of all men to come together in a 
place where they may lawfully assem- - 
ble for any lawful purpose, and espe-_ 
cially for political discussion—is con- 
founded with the totally different and 
falsely alleged right of every man to 
use for the purpose of holding a 
meeting any place which in any sense 
is open to the public. The two rights, 





‘did they both exist, are essentially dif- 


ferent, and in many countries are regu- 
Jated by totally different rules. It is 
assumed again that squares, streets, or 
roads, which every man may lawfully 
use, are necessarily available for the 
holding of a meeting. The assumption 
fs false. A crowd blocking up a high- 
way will probably be a nuisance in the 
Tegal, no less than in the popular sense 
of the term. for they interfere with the 
ordinary citizen’s right to use the loca- 
lity in the way permitted to him by 
faw. Highways, indeed, are dedicated 
to the public use, but they must be 
used for passing and going along 
them, and the legal mode of use nega- 
tives the claim of politicians to use a 
highway as a forum, just as it excludes 
the claim of actors to turn it into an 
open-air theatre. The crowd who col- 
lect, and the persons who cause a 
crowd, for whatever purpose, to col~ 
fect in a street, create a nuisance......” 


73. Dicey does deal with a 
"right of public meeting” as though if 
was an outcome of a right of assemb- 
Ty. But, he assumes that an assembly, 
which is stationary, as distinct from 
one which is moving, must be held ata 


place where there is otherwise a righi 


to hold such an assembly constituting 
a “public meeting”. If the term “meet- 
ing” signified the mere meeting of one 
citizen with another it could be said 
that such a meeting of many citizens 
on a particular portion of a publica 
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highway is included within a reason- 
able user of the public highway for 
the purpose for which it was dedicated 
so long as it does not interfere unrea- 
sonbly with similar rights of others. 
The term “public meeting”, however, is 
generally used for a gathering of per- 
sons who stand or 'take their seats ata 
particular place so as to be addressed 
by somebody who is heard by or ex~ 
presses the feelings of the persons 
assembled. If the term “meeting” were 
really confined to what may be called 
a moving assembly or procession a 
right to hold it could be comprehended 
within the right to take out a proces- 
Sion which should, it seems to me, be 
distinguished from what is commonly 
understood as a right to hold a public 
meeting. Such a meeting, if held on a 
highway, must necessarily interfere 
with the user of the highway by others 
who want to use it for the purpose for 
which the highway must be deemed to 
be dedicated. 


74. Tt is true that there isa 
well recognised right of taking out 
processions on public thoroughfares in 
this country as an incident of the well 
understood right of their user by the 
public. But, I find it very difficult to 
proceed further and to hold that such 
a right could be extended and convert- 
ed into a right to hold a public meet- 
ing on a thoroughfare. The right to hold 
a public meeting may be linked with 
or even flow out of rights under Arti- 
cle 19 (1) (a) to express one’s opinions 
and 19 (1) (b) fo assemble peaceably 
and without arms, just as the right to 
take out processions or moving assem~ 
blies may spring from or be inextrica- 
bly connected with these rights, yet 
inasmuch as the right to hold a meet- 
ing at a particular place must rest on 
the proof of user of that place for the 
exercise of a fundamental right, it ap- 
pears to me that the right to such a 
user must be established in each partix 
cular case quite apart from or indepen- 
dently of fundamental rights guaran- 
teed by Article 19 (1) of our Constitu- 
tion. It involves something more than 
the exercise of a fundamental right al- 
though that something more may be 
necessary for and connected with the 
exercise of a fundamental right. 


75. In (1939) 307 U. S. 496 at 
pp. 515-516=83 Law Ed 1423, Roberts, 
J. no doubt spoke of the general right 
of the public in America to use “streets 
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and parks...... for purposes of assemb- 
ly, communicating thoughts between 
citizens, and discussing public ques- 
tions”. But, I do not find here a recog- 
nition of a right to hold a public meet- 
ing ona public thoroughfare. The. pas- 
sage relied upon by the learned Coun- 
sel for the appellant from this case 
referred to rights which could be exer- 
cised in "streets and parks”. A natural 
interpretation of this passage appears 
to me to be that whatever rights can 
be properly exercised by members of 
the public on a public thoroughfare may 
be exercised there but the others could 
be exercised in a park where a public 
meeting could be held. Whatever may; 
be the law in America, we have not 
been shown any authority for the pro- 
position that there is an unconditional! 
right of holding a public meeting at 
every public place, much less on a 
public thoroughfare or street in this 
country, as a necessary incident of the 
fundamental rights of either free speech 
or of assembly. 


76. Tf the position rested mere~ 
Ty on the commonly accepted meaning 
of a “public street” and the purposes 
for which it must be deemed to be 
dedicated it may have been possible to 
argue that Rule 7 itself goes beyond 
the scope of the rule making power 
given by Section 33 (o) inasmuch as a 
stationary assembly, as a public meet~ 
ing must necessarily be so long as the 
assembly lasts, could not reasonably be 
within the purview of S. 33 (0) of the 
Act. But, the definition of the public 
street in Sec. 2, sub-s, (15) of the Act 
Jays down: 

“2 (15) “Street” includes any high- 
way, bridge, way over a causeway, 
viaduct, arch, quay or wharf or any 
road, lane, footway, square, court, alley 
or passage accessible to the public, 
whether a thoroughfare or not”. 

77. If we bear this definition in 
mind, if would appear that the public 
could conceivably hold a meeting at a 
Place falling under this definition of a 
street. If this is so, could the Commis- 
sioner not be authorised to regulate it 
in the manner contemplated by R. 7? 
I think he could, provided there are 
sufficient safeguards against misuse of 
such a power. 

. 78. Rule 7 is so worded as to 
enable the Commissioner to give or re- 
fuse permission to hold a public meet- 
ing at a place falling within the defini- 
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of giving reasons for either a refusal or 
a permission. It will, therefore, be 
possible for him, under the guise of 
powers given by this rule, to discri- 
minate. If he chooses to give no rea- 
_ sons either for giving the permission 
or for refusing it, it will not be possible 
for a High Court or this Court to de- 
cide, without holding a trial and tak- 
ing evidence, what those reasons really 
are in a particular case. Such a wide 
power may even enable an exceptional 
user of a public thoroughfare, com- 
pletely inconsistent with the rights of 
the public to pass or repass, to be 
made of it without sufficient justifica- 
tion for it. The Commissioner may 
give permission to use a place for a 
public meeting on a public street, 
which may not be suitable for it, to 
influential or powerful persons but 
deny it to others. Although, the right 
to hold a public meeting at a publie 
place may not be a Fundamen- 
tal Right by itself, yet, it is so 
closely connected with fundamen- 
tal rights that a power to regulate it 
should not be left in a nebulous state. 
It should be hedged round with suffici- 
ent safeguards against its misuse even 
if it is to be exercised by the Commis- 
sioner of Police. He ought to be re- 
quired to give reasons to show why he 
refuses or gives the permission for 
such exceptional user of a “street” as 
it is defined in the Act. The rule 
should make clear the circumstances 
in which the permission may be given 
or refused. Therefore, although I have 
had my serious doubts as to whether we 
need declare Rule 7 invalid for a 
contravention of Art. 19 (1) (b) of the 
Constitution, yet, on fuller considera- 
tion, I respectfully concur with My Lord 
the Chief Justice in declaring it invalid 
because it is capable of being used ar- 
bitrarily so as to discriminate unrea- 
sonably and unjustifiably and thus to 
affect the exercise of rights conferred 
by Article 19 (1) (a) and (b) without 
sufficient means of control over possi~ 
ble misuse of power. The Rule of law 
our Constitution contemplates demands 
the existence of adequate means to 
check possibilities of misuse of every 
kind of power lodged in officials of the 
State. I would prefer to strike it down 
for contravening Article 14 of the Con- 
stitution although, if its repercussions 
on the rights guaranteed by Art. 19 
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(1) (a) and (b) were also taken into ac- 
count, it could be struck down as an 
unreasonable restriction on those rights 
as well. 

79. For the reasons given above, 
T respectfully agree with the order pro- 
a by My Lord the Chief Justice. 


Appeal allowed, 
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Index Note :— (A) Constitution of 
India, Arts. 19, 32 —- Merely because 
the petitioner is a company, owning’ 
and publishing newspapers, whether 
its share holders, editors, printers and 
directors are debarred from invoking 
their fundamental rights under Arti- 
cle 19 (1) (a). 

Brief Note :— (A) The fundamen 
tal rights of shareholders as citizens 
are not lost when they associate to 
form a company. When their funda- 
mental rights as shareholders are im- 
paired by State action their rights as 
shareholders are protected. The reason 
is that the shareholders’ rights are eq- 
ually and necessarily affected if the 
rights of the company are affected, 

(Para 22} 

The rights of shareholders with 
regard to Article 19 (1) (a) are pro~-- 
jected and manifested by the news- 
papers owned and controlled by the 
shareholders through the medium of 
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Estate, 
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the corporation. The individual rights 
of freedom of speech and expression 
of editors, directors and shareholders 
are all exercised through their news- 
papers through which they speak- 
The press reaches the public through 
the newspapers. The shareholders speak 
through their editors. The fact that the 
companies are the petitioners does not 
prevent the Supreme Court from giv- 
ing relief to the shareholders, editors, 
printers who have asked for protection 
of their fundamental rights by reason 
of the effect ofthe law and of the ex- 
ecutive action upon their rights. AIR 
1970 SC 564 and AIR 1958 SC 578 
and AIR 1962 SC 305, Followed. 
(Para 22) 
Mathew J. did not consider it 
necessary to express any opinion as 
regards . maintainability of the writ 
petitions on ground that consumers of 


' the newsprint in question are not citi- 


| gens. 





(Para 149) 


Index Note:— (B) Constitution of 
India, Art. 358 — Scope and applica- 
bility. 

Brief Note :— (B) Article 358 does 
not apply to executive action taken 
during the emergency if the same is 
a continuation of the prior executive 
action or an emanation of the previous 
law which prior executive action or 
previous law would otherwise be viola- 
tive of Article 19 or be otherwise un- 
constitutional Executive action which 
is unconstitutional is not immune dur- 
ing the proclamation of emergency. 
During the proclamation of emergency 
Article 19 issuspended. But it would 
not authorise the taking of detrimen- 
tal executive action during the emer- 
gency affecting the fundamental rights 
in Article 19 without any legislative 
authority or in purported exercise of 
power conferred by any pre-emergency 
law which was invalid when enacted. 

(Paras 26, 27) 

Every act done by the Govern- 
ment or by its officers must, if it is 
to operate to the prejudice of any 
person, be supported by some legisla- 
tive authority. Article 358 does not 
operate to validate any legislative pro- 
vision which is invalid because of the 
constitutional prohibition. AIR 1967 
SC 1170, Followed. (Para 27) 

The Newsprint Policy was a con- 
tinuation of the old newsprint policy 
which had originated earlier and con- 
tinued from year to year for a decade 
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till the proclamation of emergency in 
1971. The restrictions on newsprint 
policy were imposed before the pro- 
clamation of emergency. Hence these 
restrictions could be challenged as 
violating Art. 19 (1) (a). l 

(Paras 26, 27) 

Index Notes— (C) Constitution of 
of India, Art. 32 — Jurisdiction of 
Supreme ‘Court to adjudicate on 
Government policy measure. 

Brief Note :— (C) Under Art. 32 
the Supreme Court cannot adjudicate 
on Government Policy measures un~ 
less the policy is alleged to be mala 
fide. When in petition under Art. 32, 
there is dispute raised as to whether 
there should be more import of news- 
print or as to the quantity of in- 


digenous newsprint available for 
newspapers, these are matters of 
Government Policy and Supreme 


Court cannot go into such disputes. 
(Paras 29, 58, 100) 

Index Note:— (D) Constitution of 
India, Articles 19 (1) (a) and 14—Free- 
dom of Press under Article 19 (1) (a) 
—Newsprint Policy of 1972-73 if vio- 
lates Arts. 19 (1) (a) and 14. 

Brief Note:— (D) Per Majority 
(Mathew J. contra): Liberty of the 
Press is an essential part of the free- 
dom of speech and expression guaran- 
teed by Article 19 (1) (a). The press 
has the right of free propagation and 
free circulation without any previous 
restraint on publication. If a law were 
to single out the press for laying down 
prohibitive burdens on it that would 
restrict the circulation, penalise its 
freedom of choice as to personnel, pre- 
vent newspapers from being started 
and compel the press to Government 
aid. This would violate Article 19 (1) 
(a) and would fall outside the protec- 
tion afforded by Article 19 (2). Dis- 
tinction between Article 19 (1) (a) of 
our Constitution and first amendment 
of American Constitution pointed. 

(Paras 31, 32, 34, 46) 

The newsprint policy is not a rea- 
sonable restriction within the ambit of 
Article 19 (2), The newsprint policy 
abridges the fundamental rights of the 
petitioners in regard to freedom of 
Speech and expression. The news- 
papers are not allowed their right of 
circulation. The newspapers are not 
allowed right of page growth. The 
common ownership units of news- 
papers cannot bring out new papers or 
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new editions. The newspapers operat- 
äng about 10 page level and newspa- 
pers operating below 10 page level 
have been treated equally for assessing 
the needs and requirements of news- 
papers with newspapers which are not 
their equal. Once the qucta is fixed 
and direction to use the quota in ac- 
cordance with the newsprint policy is 
made applicable the big newspapers 
are prevented any increase in page 
number. Both page numbers and cir- 
culation are relevant for calculating 
the basic quota and allowance for in- 
creases. In the garb of distribution 
of newsprint the Government has 
tended to control the growth and cir- 
culation of newspapers. Freedom of 
the press is both qualitative and quan- 
titative. Freedom lies both in circula-< 
tion and in content. The newsprint 
policy which permits newspapers to 
increase circulation by reducing the 
number of pages, page area and perio- 
dicity, prohibits them to increase the 
number of pages, page area and perio- 
dicity by reducing circulation. These 
restrictions constrict the newspapers in 
adjusting their page number and cir- 
culation. ie 
(Paras 81, 62 to 66, 
69 to 72, 74 to 80) 
The newsprint policy is not a mea- 
sure to combat monopolies. The news- 
print policy should allow the newspa- 
pers that amount of freedom of dis- 
cussion and information which is need- 
ed or will appropriately enable the 
members of the society to preserve 
their political expression of comment 
not only upon public affairs but also 
upon the vast range of views and 
-matters needed for free society. 
' (Para 82) 


For the foregoing reasons the 
newsprint policy for 1972-73 violates 
Articles 19 (1) (a) and 14 of the Con- 
stitution. (Paras 87, 

88, 89, 169, 170, 171, 172) 


Index Note: — (E) Constitution of 
India, Arts. 19, 245 — Test of pith and 
substance if relevant to the question of 
infringement of fundamental right by 
the Newsprint policy of 1972-73. 

Brief Note: — (E) Per Majority 
(Mathew J. contra.) The tests of pith 
and substance of the subject-matter and 
of direct and of incidental effect of the 
legislation are relevant to questions of 
legislative competence but they are ir- 
relevant to the question of infringement 
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A.LE. 


of fundamental rights. The true test is 
whether the effect of the impugned 
action is to take away or abridge fun= 
damental rights. If it be assumed that 
the direct object of the law or action 
has to be direct abridgement of the 
right of free speech by the impugned 
Jaw or action it is to be related to the 
directness of effect and not to the 
directness of the subject-matter of the 
impeached law or action. The action 
may have a direct effect on a funda- 
mental right although its direct subject 

matter may be different. (Para 39) 

It is the effect of the law and the 
action upon the right which attracts the - 
jurisdiction of the court to grant relief, 

The direct operation of the Act upon 

the rights forms the real test. 

(Paras 41 and 42) 

The effect and consequence of the 
impugned policy upon the newspapers 
is directly controlling the growth and 
circulation of newspapers, The direct 
effect is the restriction upon circula- 
tion of newspapers. The direct effect is 
upon growth of newspapers through 
pages. The direct effect is that 
newspapers are deprived of their area 
of advertisement. The direct effect is 
that they are exposed to financial loss 

The direct effect is that freedom of 

Speech and expression is infringed. _ 

l (Para 43) 
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The Judgment of the Court was 
delivered by 


RAY, J.:— (on behalf of S. M. Sikri, 
C. J., P. Jaganmohan Reddy, J. and 
himself): - These petitions challenge the 
Import Policy for Newsprint for the 
vear April 1972 to March 1973. The 
Newsprint Policy is impeached as an 
infringement of fundamental rights to 
freedom of speech and expression in 
Article 19 (1) (a) and right to equality 
in Article 14 of the Constitution. Some 
provisions of the Newsprint Control 
Order 1962 are challenged as violative 
of Article 19 (1) (a) and Article 14 of 
the Constitution. 


2. The import of newsprint is 
dealt with by Import Control Order, 
1955 (referred to as the 1955 Import 
Order). The 1955 Import Order is made 
in exercise of powers conferred by Sec- 
tions 3 and 4A of the Imports and Ex- 
ports Control Act, 1947 (referred to as 
the 1947 Act). Section 3 of the 1947 Act 
speaks of powers of the Central Gov- 
ernment to prohibit, restrict or other- 
wise control imports and exports. Sec- 
tion 4A of the 1947 Act contemplates 
issue or renewal of licences under the 
1947 Act for imports and exports. Item 
44 in Part V of Schedule I of the 1955 
Import Order relates to newsprint. 
Newsprint is described as white print- 
ing paper (including water lined news- 


A.L RB. 
print which contained mechanical wood 
pulp amounting to not less than 70% 
of the fibre content). The import of 
newsprint is restricted under the 1955 
Import Order. This restriction of news- 
print import is also challenged because 
it infringes Article 19 (1) (a). It is said 
that the restriction of import is not a 
reasonable restriction within the ambit 
of Article 19 (2). 

3. The Newsprint Control Order 
1962 (referred to as the 1962 Newsprint 
Order) is made in exercise of powers 
conferred by Section 3 of the Essential 
Commodities Act 1955 (referred to as 
the 1955 Act). Section 3 of the 1955 Act 
enacts that if the Central Government 
is of opinion that it is necessary or 
expedient so to do for maintaining or 
increasing supply of essential commodi- 
ties or for securing their equitable dis- 
tribution and availability at fair prices, 
it may, by order, provide for regulat- 
ing or prohibiting production, supply 
and distribution and trade and com- 
merce therein. Section 2 of the 1955 
Act defines “essential commodity’- 
Paper including newsprint, paper board 
and straw board is defined in S. 2 (a) 
(vii) of the 1955 Act to be an essential 
commodity. 

4, The 1962 Newsprint Order in 
clause 3 mentions restrictions on acqui- 
sition, sale and consumption of news- 
print. Sub-clause 3 of clause 3 of the 
1962 Newsprint Order states that no 
consumer of newsprint shall, in any 
licensing period, consume or use news- 
print in excess of the quantity autho- 
Yised by the Controller from time to 
time. Sub-clause 3A of clause 3 of the 
1962 Newsprint Order states that no 
consumer of newsprint, other than a 
publisher of text books or books of 
general interest, shall use any kind of 
paper other than newsprint except with 
the permission, in writing, of the Con- 
troller. Sub-clause 5 of clause 3 of the 
1962 Newsprint Order states that in 
issuing an authorisation under this cla- 
use, the Controller shall have regard 
to the principles laid down in the Im- 
port Control Policy with respect to 
newsprint announced by the Central 
Government from time to time. Sub- 
clauses 3 and 3A of clause 3 of the 
1962 Newsprint Order are challenged 
in these petitions on the ground that 
these clauses affect the volume of cir- 
culation, the size and growth of a news- 
paper and thereby directly infringe 
Article 19 (1) (a) of the Constitution. 
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The restrictions mentioned in these sub- 
clauses of clause 3 of the 1962 News- 
print Order are also said to be not rea- 
sonable restrictions within the ambit of 
Article 19 (2) of the Constitution. 


5. Sub-clauses 3 and 3A of 
cl. 3 of the 1962 Newsprint Order are 
further impeached on the ground that 
they offend Article 14 of the Constitu- 
tion. Sub-clause 3A is said to confer 
unfettered and unregulated power and 
uncontrolled discretion to the Control- 
Jer in the matter of granting of autho- 
risation. It is said that there are no 
provisions for redress of grievances by- 
way of appeal or revision of the Con- 
troller’s decision in the matter of grant 
or renewal of authorisation. The rest- 
rictions are said to be not reasonable 
or justified in the interest of general 
public. The distinction between publi- 
shers of text-books and books of gene- 
ral interest on the one hand and other 
consumers of newsprint on the other in 
sub-clause 3A is said to be discrimina- 
tory and without any rational basis. 
Again, the disability imposed by sub- 
clause 3A on newspapers preventing 
them from using printing and writing 
paper while permitting all other con- 
sumers to do so, is said to bé irrational 
discrimination between newspapers and 
periodicals as the latter are permitted 
to use unlimited quantity of printing 
and writing paper in addition to their 
allocation of newsprint. 


6. The Newsprint Policy of 
1972-73 referred to as the Newsprint 
Policy deals with white printing paper 
(including water lined newsprint which 
contained mechanical wood pulp 
amounting to not less than 70 per cent 
of the fibre content). Licences are issu- 
ed for newsprint. The validity of licen- 
ces is for 12 months. The Newsprint 
Policy defines “common ownership 
unit” to mean newspaper establishment 
or concern owning two or more news 
interest newspapers including at least 
one daily irrespective of the centre of 
publication and language of such news- 
papers. Four features of the Newsprint 
Policy are called in question. These 
restrictions imposed by the Newsprint 
Policy are said to infringe rights of 
freedom of speech and expression guar- 
anteed in Article 19 (1) (a) of the Con- 
stitution. First, no new paper or new 
edition can be started by a common 
ownership unit even within the autho- 
rised quota of newsprint. Secondly, 
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there is a limitation on the maximum 
number of pages to 10. No adjustment 
is permitted between circulation and 
the pages so as to increase the pages. 
Thirdly, no interchangeability is per- 
mitted between different papers of com- 
mon ownership unit or different edi- 
tions of the same paper. Fourthly, al- 
lowance of 20 per cent increase in page 
level up to a maximum of 10 has been | 
given tonewspapers withless than 10 
pages. It is said that the objectionable 
and irrational feature of the Newsprint 
Policy is that a big daily newspaper is 
prohibited and prevented from increas- 
ing the number of pages, page area and 
periodicity by reducing circulation to 
meet its requirement even within its 
admissible quota. In the Newsprint 
Policy for the year 1971-72 and the 
earlier periods the newspapers and 
periodicals were permitted to increase 
the number of pages, page area and 
periodicity by reducing circulation. The 
current policy prohibits the same. The 
restrictions are, therefore, said to be ir- 
rational, arbitrary and unreasonable. 
Big daily newspapers having large cir- 
culation contend that this discrimina- 
tion is bound to have adverse effects on 
the big daily newspapers. 


T. The Newsprint Policy is said 
to be discriminatory and violative of 
Article 14 because common ownership 
units alone are prohibited from start- 
ing a new paper or a new edition of 
the same paper while other newspapers 
with only one daily are. permitted to 
do so. The prohibition against inter- 
changeability between different papers 
of the same unit and different editions 
of the said paper is said to be arbi- 
trary and irrational, because it treats 
all common ownership units as equal 
and ignores pertinent and material dif- 
ferences between some common owner- 
ship units as compared to others. The 
10 page limit imposed by the policy 
is said to violate Article 14 because it 
equates newspapers which are unequal 
and provides the same permissible page 
limit for newspapers which are essen- 
tially local in their character and news- 
papers which reach larger sections of 
people by giving world news and cover- 
ing larger fields. The 20 per cent in- 
crease allowed for newspapers, whose 
number of pages was less than 10 is 
also challenged as violative of Art. 14 

discriminating against newspapers 
having more than 10 pages. The dif- 
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oe ference ` in. entitlement ‘between news- 
` papers with ah avérage of more than 10 
“* pages as compared with newspapers of 


10 or less than 10 pages is said to be 
discriminatory because the differentia 


. is not based on rational incidence of 


classification. 


8. The import policy for news- 
print has a history. From 1963-64 quota 


> of newsprint for dailies has been cal-. 


culated on the basis of page level of 
1957 and circulation of 1961-62 with 
ad hoc increases for growth on the basis 
of percentage of pages calculated on 
circulation and allowance of page in- 
crease of not more than 2 pages at ai 
time subject to a maximum of 12 pages. 
The bulk of newsprint’ was imported 
in the past. Indigenous newsprint was 
limited in supply. From 1963-64 till 
1970-71 printing and writing paper 
available in our country was taken into 
account for framing the import policy- 
The quantity which could be made 
available to consumers of newsprint for 
the requirements of publishers of text 
books were considered in that behali 


. After 1971-72 printing and writing 


paper was in short supply. According 
to the Government this was adversely 
affecting the requirements of the publi- 
shers of text books. The loss to news- 
pin rint consumer from the non-availabi- 

ity of white printing paper was made 
good in additional quantity of import- 
ed newsprint. The import quota of 
newsprint was increased from 1.40,000 
bp ae 1970-71 to 1,80,000 tonnes in 


9. From 1972-73 with regard to 
daily newspapers three principal chan- 
ges were effected. First, the base year 
for circulation was taken at 1970-71. 
Second, the page level was taken at the 
maximum of 10 pages instead of the 
previously operating 10 page Ievel. 
Those operating at a page level of over 
10 pages were given the facility of 
basing their required quota either on 
actual circulation for 1970-71 or ad- 
missible or calculated circulation for 
1971-72 whichever is more. Third, the 
increase in quota for growth was al- 
Towed as in the past. In the case of cir- 


_culation growth it was stipulated in 


terms of percentage of circulation over 
the previous year. In the case of page 
growth the maximum of 10 pages was 
permitted. 

10. The Additional Solicitor 
Genera] raised two pleas in demurrer. 


ALR 
First, it was said that the petitioners 
‘were companies and therefore, they 
could not invoke ‘fundamental rights. 
Secondly, it was said that Article 358 
of the Constitution is a bar to any 
challenge by*the petitioners of viola- 


-tion of fundamental rights. 


11. This Court in State Trading 
Corporation of India Ltd. v. Commer- 
cial Tax Officer, Visakhapatnam (1964) 
4 SCR 99 = (AIR 1963 SC 1811) and 
Tata Engineering & Locomotive Co- 
v. State of Bihar, (1964) 6 SCR 885 = 
(AIR 1965 SC 40) expressed the view 
that a corporation was not a citizen 
within the meaning of Article 19, 


and, therefore, could not invoke 
that Article. The majority held 


that nationality and citizenship were 
distinct and separate concepis. The 
view of this Court was that the word 
“citizen” in Part IT and in Art. 19 of 
the Constitution meant the same thing. 
The result was that an incorporated 
company could not be a citizen so as 
to invoke fundamental rights. In tke 
State Trading Corporation case, (1964) 
4 SCR 99=(AIR 1963 SC 1811) (supra) 
the Court was not invited to “tear the 
corporate veil”. In the Tata Engineer- 
ing & Locomotive Co. case, (1964) 6 
SCR 885 = (AIR 1965 SC 40) (supra) 
this Court said that a company was a 
distinct and separate entity from share- 
holders. The corporate veil, it was said, 
could be lifted in cases where the com- 
pany is charged with trading with the 
enemy or perpetrating fraud on tha 
Revenue authorities. Mukherjea J., in 
Chiranjit Lal Choudhuri v. Union. of 
India, 1950 SCR 869 = (AIR 1951 SC 
41) expressed the minority view that an 
incorporated company can come up to 
this Court for enforcement of funda- 
mental rights. 


_ 12. | There are however decisions 
of this Court where relief has been 
granted to the petitioners claiming fun- 
damental rights as shareholders or edi- 
tors of newspaper companies. These 
are Express Newspapers (P.) Ltd. v. 
Union of India, 1959 SCR 12 = (AIR 
1958 SC 578) and Sakal Papers (P) 
en v. Union of India, (1962) 3 SCR 

= (AIR 1962 SC 305). 


13. In Express Newspapers case, 
1959 SCR 12=(AIR 1958 SC 578} 
(supra) the Express Newspapers (Pri- 
vate) Ltd. was the petitioner in a writ 
petition under Article 32. The Press 
Trust of India Limited was another 
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petitioner in a similar . writ petition. 
The Indian National Press (Bombay) 
Private Ltd. otherwise khown as the 
“Free Press Group” was. a petitioner in 
the third writ petition’ The ‘Saurashtra 
Trust was petitioner- for a chain of 
newspapers in another writ petition. 
The Hindustan Times Limited was 
another petitioner. These petitions in 
the Express Newspapers case (supra) 
challenged the vires of the Working 
Journalists (Conditions of Service) and 
Miscellaneous Provisions Act, 1955. The 
petitioners contended that the- provi- 
sions of the Act violated Arts. 19 (1) 
(a), 19 (1) (g) and 14 of the Constitution. 

14. In Sakal Papers case, (1962) 
3 SCR 842=(AIR 1962 SC 305) (supra) 
the petitioners were a Private limited 
company carrying on business of publi- 
shing daily and weekly newspapers in 
Marathi and two shareholders in the 
company. There were two other peti- 
tions by readers of “Sakal” newspaper. 
The reader petitioners also challenged 
the constitutionality of the Act. The 
petitioners there challenged the Daily 
Newspapers (Price and Page) Order, 
1960 as contravening Article 19 (1) (a) 
of the Constitution. 

15. Neither in the Express News- 
papers case, 1959 SCR 12=(AIR 1958 
SC 578) (supra) nor in the Sakal Papers 
ease, (1962) 3 SCR 842 = (AIR 1962 
SC 305) (supra) there appears to be 
any plea raised about the maintainabi- 
lity of the writ petition on the ground 
that one of the petitioners happened to 
be a company. 

16. In the Express Newspapers 
ease, 1959 SCR 12 = (AIR 1958 SC 578) 
(supra) this Court held that freedom of 
speech and expression includes within 
its scope the freedom of the Press. This 
Court referred to the earlier decisions 
in Romesh Thappar v. State of Madras 
1950 SCR 594 = (AIR 1950 SC 124) 
and Brij Bhushan v. State of Delhi, 
1950 SCR 605 = (AIR 1950 SC 129), 
Romesh Thappar’s case (supra) related 
to a ban on the entry and circulation 
of Thapper’s journal in the State of 
Madras under the provisions of the 
Madras Maintenance of Public Order 
Act, 1949. Patanjali Sastri, J. speaking 
for the court said in Romesh Thappar’s 
case (supra) that “there can be no doubt 
that the freedom of speech and expres- 
Sion includes freedom of propagation 
of ideas and that freedom is ensured 
by the freedom of circulation, Liberty 
of circulation is as essential to that 
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Indeed, without. circulation publication 
would be of little value”. In Brij Bhu- 
san’s case (supra): Patanjali Sastri, J- 
speaking for the majority judgment 
again said that “every free man has. 
undoubted right to lay what sentiments , 
he pleases before the public; to forbid 
this, is to destroy the freedom of the 
press”, Bhagwati, J. in the Express 
Newspapers case (supra) speaking for 
the Court said that the ‘freedom of 
speech and expression includes freedom 
of propagation of ideas which freedom 
is ensured by the freedom of circula- 
tion and that the liberty of the press 
is an essential part of the right to 
freedom of speech and expression and 
that the liberty of the press consists 
in allowing no previous restraint upon 
publication. 

17. Describing the impugned 
Act in the Express Newspapers case, 
1959 SCR 12=(AIR 1958 SC 578) 
(supra) as a measure which could be 
legitimately characterised to affect the 
press this Court said that if the inten- 
tion or the proximate effect and opera- 
tion of the Act was such as to bring it 
within the mischief of Article 19 (1) 
(a) it would certainly be liable to be 
struck down. But the Court found in 
the Express Newspapers case, 1959 
SCR 12 = (AIR 1958 SC 578) (supra) 
that the impugned measures were ena- 
cted for the benefit of the working 
journalists and it was, therefore, neither 
the intention nor the effect and opera- 
tion of the impugned Act to take away 
or abridge the right of freedom of 
speech and expression enjoyed by the 
petitioners. There are ample observa- 
tions of this Court in the Express 
Newspapers case (supra) to support the 
right of the petitioner-companies there 
to invoke fundamental right in aid of 
freedom of speech and expression en- 
shrined in the freedom of the press. 
This Court said that if the impugned 
measure in that case fell within the 
vice of Article 19 (1) (a) it would be 
struck down. This observation is an 
illustration of the manner in which the 
truth and spirit of the freedom of press 
is preserved and protected. 

18. In Sakal Papers case (1962) 
3 SCR 842=(AIR 1962 SC 305) (supra) 
this Court struck down Section 3 (1) of 
the Newspaper (Price and Page) Act, 
1956 and allowed the petitioner com- 
pany relief on that basis, In the Sakal 
Papers case (supra) relief was granted 
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to “the sharéholders and the company.’ 
The Court ‘thought it ‘unnecessary to 
express any opinion on the right of the 
readers - to complain of, infraction of 
fundamental rights ‘in Article 19 (1) (a) 

- by reason of impact of law abridging 
or taking away: the freedom of speech 
and expression. 


19. In the present case, the peti- 
tioners ‘in each-case are in addition to 
the company the shareholders, the edi- 
tors and the publishers. In the Bennett 
Coleman group of cases one sharehol- 
der,-a reader of the publication and 
three editors of the three dailies publi- 
shed by the Bennett Coleman Group 
are the petitioners. In the Hindustan 
Times case a shareholder who happens 
to be a Deputy Director, a shareholder, 
a Deputy Editor of one of the publica- 
tions, the printer and the publisher of 
the publications and a reader are the 
petitioners. In the Express Newspapers 
case the company and the Chief Edi- 
tor of the dailies are the petitioners, In 
the Hindu case a shareholder, the 
Managing Editor, the publisher of the 
company are the petitioners. One of the 
important questions in these petitions is 
whether the shareholder, the editor, the 
printer, the Deputy Director who are all 
citizens and have the right to freedom 
under Article 19 (1) can invoke those 
rights for freedom of speech and ex- 
pression, claimed by them for freedom 
of the press in their daily publication. 
The petitioners contend that as a result 
of the Newsprint Control Policy of 
1972-73 their freedom of speech and 
. expression exercised through their edi- 
torial staff and through the medium 
of the publications is infringed. The 
petitioners also challenge the fixation 
of 10 page ceiling and the restriction 
on circulation and growth on their 
publications to be not only violative of 
but also to abridge and take away the 
freedom of speech and expression of 
the shareholders and the editors. The 
shareholders, individually and in asso- 
ciation with one another represent the 
medium of newspapers through which 
they disseminate and circulate their 
views and news. The newsprint policy 
exposes them to heavy financial loss 
and impairs their right to carry on the 
business of printing and publishing of 
the dailies through the medium of the 
companies. 


“20. In R. C. Cooper v. Union of 
India, (1970) 3 SCR 530 = (AIR 1970 
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SC 564) which is referred ito as the 
Bank Nationalisation ease Shah, J. 
speaking for the majority dealt with 
the contention raised about the main- 
tainability of the petition. The peti- 
tioner there was a shareholder, a Direc- 
tor and holder of deposit of current 
accounts in the Bank. The locus standi 
of the petitioner was challenged on the 
ground that no fundamental right of 
the petitioner there was directly im- 
paired by the enactment of the Ordi- 
nance and the Act or any action taken 
thereunder. The petitioner in the Bank 
Nationalisation case, (1970) 3 SCR 530 
= (AIR 1970 SC 564) (supra) claimed 
that the rights guaranteed to him under 
Articles 14, 19 and 31 of the Constitu- 
tion were impaired. The petitioner’s 
grievances were these. The Act and the 
Ordinance were without legislative 
competence. The Act and the Ordinance 
interfered with the guarantee of free- 
dom of trade. They were not made in 
publie interest. The President had no 
power to promulgate the Ordinance. In 
consequence of hostile discrimination 
practised by the State the value of the 
petitioner’s investment in the shares is 
reduced. His right to receive dividends 
ceased. He suffered financial loss. He. 
was deprived of the right as a share- 
holder to carry on business through the 
agency of the company. 

21. The ruling of this court in 
Bank Nationalisation case, (1970) 3 SCR 
ae = (AIR 1970 SC 564) (supra) was 


“A measure executive or legisla- 
tive may impair the rights of the com- 
pany alone and not of its shareholders; 
it may impair the rights of the share- 
holders and not of the Company; it may 
impair the rights of the shareholders as 
well as of the company. Jurisdiction of 
the Court to grant relief cannot be de- 
nied, when -by State action the rights 
of the individual shareholder are im- 
paired, if that action, impairs the 
rights of the Company as well. 
The test in determining whether the 
shareholder’s right is impaired is not 
formal; it is essentially qualitative; if 
the State action impairs the right of 
the shareholders as well as of the Com- 
pany. the Court will not, concentrating 
merely upon the technical operation of 
the action, deny itself jurisdiction to 
grant relief.” 


22. In the Bank Nationalisatian 
case, (1970) 3 SCR 530 = (AIR 1970 
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SC 564) (supra) this Court held the 
_ Statute to be void for infringing the 
| rights under Articles 19 (1) (f) and 19 
(1) (g) of the Constitution. In the Bank 
Nationalisation case (supra) the peti- 
tioner was a shareholder and a director 
of the company which was acquired 
under the statute. As a result of the 
Bank Nationalisation case (supra) it 
follows that the Court finds out whe- 
ther the legislative measure directly 
touches the company of which the peti- 
tioner is a shareholder. A shareholder 
is entitled to protection of Article 19. 
That individual right is not lost by rea- 
son of the fact that he is a shareholder 
lof the company. The Bank Nationalisa- 
tion case (supra) has established the 
view that the fundamental rights of 
shareholders as citizens are not Iost 
when they associate to form a com- 
pany. When their fundamental rights 
as shareholders are impaired by State 
action their rights as shareholders ‘are 
protected. The reason is that the share- 
holders’ rights are equally and neces- 
sarily affected if the rights of the com- 
pany are affected. The rights of share- 
holders with regard to Article 19 (1) 
(a) are projected and manifested by the 
newspapers owned and controlled by 
the shareholders through the medium 
of the corporation. In the present case, 
the individual rights of freedom of 
speech and expression of editors, 
Directors and shareholders are all 
exercised through their newspapers 
through which they speak. The 
press reaches the public through 
the newspapers. The shareholders 
speak through their editors. The 
fact that the companies are the peti- 
tioners does not prevent this Court 
from giving relief to the shareholders, 
editors, printers who have asked for 
protection of their fundamental rights 
by reason of the effect of the law and 
of the action upon their rights. The 
locus standi of the shareholder peti- 
tioners is beyond challenge after the 
ruling of this Court in the Bank 
Nationalisation case (supra). The pre- 
sence of the company is on the same 
ruling not a bar to the grant of relief. 


23. The rulings in Sakal Papers 
case, (1962) 3 SCR 842 = (AIR 1962 
SC 305) (supra) and Express News- 
papers case, 1959 SCR 12 = (AIR 1958 
SC 578) (supra) also support the com- 
petence of the petitioners to maintain 
the proceedings. 


B. C. & Co. v. Union of India (Ray J.) 


[Prs. 22-25] S. 115" 


24. — Article 358 .of the Constitu~.. 
tion was invoked by’ .the ` Additional 
Solicitor General to raise. the bar ‘to 
the maintainability of the petitions. 
Under Article 358 while a proclamation 
of an emergency isin operation nothing 
in Article 19 shall.restrict the power of 
the State to make any law or to take 
any executive action which the State 
would but for the ‘provisions contained 
in that Part be competent to make or 
to take. It was, therefore, said on be- 
half of the Government that the peti- 
tioners could not challenge the 1972-73 
Newsprint Policy during the proclama~ 
tion of emergency. Counsel on behalf 
of the petitioners contended that Arti- 
cle 358 is inapplicable because it has 
no application to the law or executive 
action taken prior to the proclamation 
of emergency. The Newsprint Policy 
was said by the petitioners to be 
a continuation of the old news- 
print policy which had originated 
earlier and continued from year 
to year for a decade till the proclama- 
tion of emergency in 1971. The restric- 
tions on newsprint policy were imposed 
before the proclamation of emergency. 
It was therefore, said that these restric- 
tions could be challenged. 

25. In District Collector of 
Hyderabad v. M/s. Ibrahim & Co. 
(1970) 3 SCR 498 = (ATR 1970 SC 1275) 
this Court considered whether the 
Sugar Control Order 1963 was protect- 
ed under Articles 358 and 359 because 
the President had declared the state of 
emergency. The Sugar Control Order 
1963 .was made in exercise of powers 
conferred by Section 3 of the Essential 
Commodities Act. The order placed 
restrictions on sale and delivery by the 
producers. The Order also controlled. 
the production, distribution of sugar. by 
producers or recognised dealers. The 
Order regulated the movement of sugar 
at fixed price. The state of emergency 
was declared on 28 October, 1962. It 
was contended that on the issue of 
proclamation of emergency the State is, 


` for the duration of the emergency, 


competent to enact legislation notwith- 
standing that it impairs the freedoms 
guaranteed by Article 19 of the Consti- 
tution. The State was also said to be 
competent to take executive action 
during the proclamation of emergency 
which the State would but for the pro- 
visions contained in Art. 19 of the Con- 
stitution be competent to make. In 
Ibrahim’s case, (1970) 3 SCR 498 = 
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(AIR 1970 SC 1275) (supra) the State 
made an executive order, Ii was said 
“the executive action of the State Gov- 
ernment which is otherwise invalid 
is not immune from attack, mere- 
Ty bacause a proclamation of em- 
ergency is in operation when it is 
taken”. The Order of the State Gov- 
ernment in that case was held to be 
contrary to statutory provisions con~ 
tained in the Sugar Dealers Licensing 
Order and the Sugar Control Order. 
The executive action was, therefore, 
held not to be protected under Arti- 
cle 358 of the Constitution. 


26. Originally, the petitions 
challenged the validity of the News- 
print Policy for 1971-72. The petitions 
were amended. As a result of the 
amendment the petitioners challenged 
the validity of the 1972-73 newsprint 
policy. The contention of the petitioners 
is correct that the impeached policy is 
a continuation of the old policy. Arti- 
cle 358 does not apply to executive 
action taken during the emergency if 
the same is a continuation of the prior 
executive action or an emanation of 
the previous law which prior executive 
action or previous law would otherwise 
be violative of Article 19 or be other- 
wise unconstitutional. The contention 
on behalf of the Government that the 
1972-73 policy is protected during the 
proclamation of emergency and is a 
mere administrative action is unsound. 
Executive action which is unconstitu- 
tional is not immune during the pro- 
clamation of emergency. During the 
proclamation of @mergency Article 19 
is suspended. But it would not autho- 
rise the taking of detrimental executive 
action during the emergency affecting 
the fundamental rights in Article 19 
without any legislative authority or in 
purported exercise of power conferred 


by any pre-emergency law which was . 


invalid when enacted. 


27. This Court in State of 
Madhya Pradesh v. Thakur Bharat 


Singh (1967) 2 SCR 454 = (AIR 1967 


SC 1170) considered whether the State 
Government could make an order 
under the Madhya Pradesh Public Secu- 
rity Act 1959 directing that Thakur 
Bharat Singh shall not be in any place 
in Raipur District and that he was to 
reside in a named town. The Order was 
made on 24 April, 1963. The Govern- 
ment contended in the Madhya Pradesh 
case, (1967) 2 SCR 454 = (AIR 1967 
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SC 1170) (supra). that Article 358 pro- 
tected legislative and executive action 
taken after the proclamation of emer- 
gency which was declared on 20 Octo- 
ber, 1962. This Court rejected the con- 
tention of the State that the Order was 
protected by Article 358. This Court 
held that if the power conferred by the 
1959 Act to impose unreasonable re- 
Strictions offended Art. 13 by taking 
away or abridging the rights conferred 
by Part III of the Constitution the law 
In contravention of Article 13 would 
be void. Article 358 suspends the provi- 
Sions of Article 19 during an emer- 
gency. This Court said that all execu- 
tive action which operates to the pre- 
judice of any person must have the au- 
thority of law to support it, and the 
terms of Article 358 do not detract 
from that rule. Article 358 expressly 
authorises the. State to take legislative 
or executive action provided such ac- 
tion was competent for the State but 
for the provisions in Part III of the 
Constitution. Article 358 does not in- 
vest the State with arbitrary authority 
to take ection to the prejudice of citi- 
zens, and others; it merely provides 
that so long as the proclamation of 
emergency subsists law may be enact- 
ed and executive action may be taken 
in pursuance of lawful authority, which 
if the provisions of Article 19 were 
Operative would have been invalid. 
Every act done by the Government or 
by its officers must, if it is to operate 
to the prejudice of any person, be sup- 
ported by some legislative authority. 
The Madhya Pradesh case (supra) is an’ 
authority for the proposition that Arti- 
cle 358 does not operate to validate any, 
legislative provision which is invalid 
because of the constitutional prohibi- 
tion. In the present case, the impugn- 
ed newsprint policy is continuation of 
prior executive action and of previous 
law. Therefore, in our judgment there 
: no merit in this preliminary objec-. 

on, 

28. The Additional Solicitor 
General contended that the right to 
import and utilise newsprint was nota 
common law right. It was said to be 
a special right covered by several sta- 
tutes. The Imports and Exports Act 
1947, the Imports Control Order, 1955, 
the Essential Commodities Act 1955 and 
the Newsprint Control Order, 1962 were 
referred to in support of the proposi- 
tion that if the petitioners asked fora 
quota of newsprint they had to abide 


1973 
by the conditions prescribed. Tt was also 
said that the Press would have no spe- 
cial fundamental right under Art. 19 
(1) (a). The legislative measures were, 
therefore, said by the Government to 
be regulation of newspaper business 
even though there might be the inciden- 
tal result of curtailing circulation. Reli- 
ance was placed on the decisions in Ex- 
press Newspapers case, 1959 SCR 12=: 
. (ATR 1958 SC 578) (supra) and Ham- 
dard Dawakhana, Delhi v. Union of 
India, (1960) 2 SCR 671 = (AIR 1960 SC 
554) in support of the contention that 
there would be no abridgment of fun- 
damental right of the press if as a 
result of regulation of newspaper busi- 
ness there was the incidental effect of 
curtailing circulation. The Newsprint 
Policy was defended by the Govern- 
ment to be in aid of allowing small 
newspapers to grow and to prevent a 
monopolistic combination of big news- 
papers. 


29. The power of the Govern- 
ment to import newsprint cannot be 
denied. The power of the Government 
to control the distribution of newsprint 
cannot equally be denied. It has, of 
course, to be borne in mind that the 
distribution must be fair and equitable. 
The interests of the big, the medium 
and the small newspapers are all to be 
taken into consideration at the time of 
allotment of quotas. In the present 
case, there was some dispute raised as 
to whether there should be more im- 
port of newsprint. That is a matter of 
Government policy. This Court cannot 
adjudicate on such policy measures un~ 
-|less the policy is alleged to be mala fide. 
Equally, there was a dispute as to the 
quantity of indigenous newsprint avail- 
able for newspapers. This Court cannot 
go into such disputes. 

30. The petitioners raised a 
question as to whether the Newsprint 
Control Policy is a newsprint control or 
a-newspaper control. Mr. Palkhivala 
characterised the measure to be news- 
paper control with degrees of subtlety 
and sophistication. Rationing of news- 
print is newsprint control. That is 
where quota is fixed. Newspaper con- 
trol can be said to be post-quota restric- 
tions. The post-quota restrictions are 
described by Mr. Palkhivala to be 
newspaper control. The newspaper 
control, according to the petitioners, is 
achieved by measures adopted in rela- 
tion to common ownership units own- 
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ing two or more newspapers. These 
common ownership units are not al- 
lowed to bring out newspapers or new 
editions of their dailies. These are not 
to have inter changeability of quota 
within their unit. In addition large 
papers are not allowed to have more 
than 10 pages. It was said that in the 
past several years Newsprint Control 
Policy worked remarkably without ‘any 
challenge. 


31. Article 19 (1) (a) provides 
that all citizens shall have the right to 
freedom of speech and expression. Arti- 
cle 19 (2) states that nothing in sub- 
clause (a) of clause (1) shall affect the 
operation of any existing law, or pre- 
vent the State from making any law, 
in so far as such law imposes reason- 
able restrictions on the exercise of the 
right conferred by the said sub-clause 
in the interests of the security of the 
State, friendly relations with foreign 
States, public order, decency or mora~ 
lity, or in relation to contempt of court, 
defamation or incitement to an offence. 
Although Article 19 (1) (a) does no 
mention the freedom of the Press, it is 
settled view of this Court that freedom 
of speech and expression includes free- 
dom of the Press and circulation. 


32. In the Express Newspapers 
ease, 1959 SCR 12=(AIR 1958 SC 578) 
(supra) it is said that there can be no 
doubt that liberty of the Press is an 
essential part of the freedom of speech 
and expression guaranteed by Art. 19 
(1) (a). The Press has the right of free 
propagation and free circulation with- 
out any previous restraint on publica- 
tion. If a law were to single out the 
Press for laying down prohibitive bur- 
dens on it that would restrict the cir- 
culation, penalise its freedom of choice 
as to personnel, prevent newspapers 
from being started and compel the press 
to Government aid. This would violate 
Article 19 (1) (a) and would fall out- 
side the protection afforded by Arti- 
cle 19 (2). 

33. In Sakal Papers ease, (1962) 
3 SCR 842=(AIR 1962 SC 305) (supra) 
it is said that the freedom of speech 
and expression guaranteed by Art. 19 
(1) gives a citizen the right to propa- 
gate and publish his ideas to dissemi- 
nate them, to circulate them either by 
words of mouth or by writing. This 
right extends not merely to the mat- 
ter it is entitled to circulate but also 
to the volume of circulation. In Sakal 
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Papers case (supra) the Newspaper 
(Price and Page) Act 1956 empowered 
the Government to regulate the prices 
of newspapers in relation to their pages 
and sizes and to regulate the allocation 
of space for advertisement matter. The 
Government fixed the maximum num- 
ber of pages that might be published 
by a newspaper according to the price 
charged. The Government prescribed 
the number of supplements that would 
be issued. This Court held that the Act 
and the Order placed restraints on the 
freedom of the press to circulate. This 
Court also held that the freedom of 
speech could not be restricted for the 
purpose of regulating the commercial 
aspects of activities of the newspapers- 


34. Publication means dissemi- 
nation and circulation. The press has to 
carry on its activity by keeping in view 
the class of readers, the conditions of 
labour, price of material, availability of 
advertisements, size of paper and the 
different kinds of news comments and 
views and advertisements which are to 
be published and circulated. The law 
which lays excessive and prohibitive 
burden which would restrict the cir- 
culation of a newspaper will not be 
saved by Article 19 (2). If the area of 
advertisement is restricted, price of 
paper goes up. If the price goes up 
circulation will go down. This was held 
in Sakal Papers case, (1962) 3 SCR 842 
= (AIR 1962 SC 305) (supra) to be the 
direct consequence of curtailment of 
advertisement. The freedom of a news- 
paper to publish any number of pages 
or to circulate it to any number of 
persons has been held by this Court 
ito be an integral part of the freedom of 
speech and expression. This freedom is 
violated by placing restraints upon it 
or by placing restraints upon something 
which is an essential part of that free- 
dom. A restraint on the number of 
pages, a restraint on circulation and a 
restraint on advertisements would 
affect the fundamental rights under 
Article 19 (1) (a) on the aspects of pro- 
pagation, publication and circulation. 


35. This Court In Hamdard 
Dawakhana case, (1960) 2 SCR 67] = 
(AIR 1960 SC 554) (supra): considered 
the effect of Drugs and Magic Reme- 
dies (Objectionable Advertisement) Act, 
1954 in relation to Articles 19 (1) (a), 
19 (1) (£)}, 19 (1) (2) and 19 (6). The 
Act in that case was to contro] the ad- 
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vertisement of drugs in certain cases, 
to prohibit the advertisement for cer- 
tain purposes of remedies alleged to 
possess magie qualities and to provide 
for matters connected therewith. The 
Act was challenged on the ground of 
violation of fundamental rights. The 
ruling of this Court in Hamdard Dawa- 
khana case, (1960) 2 SCR 671 = (AIR 
1960 SC 554) (supra) that advertisement 
is no doubt a form of speech and it is 
only when an advertisement is consi- 
dered with the expression or propaga- 
tion of idea that it can be said to relate 
to freedom of speech. The right to 
publish commercial advertisements is 
not a part of freedom of speech. 

36. The Additional Solicitor 
General contended that the newsprint 
policy did not violate Article 19 (1) (a). 
The reasons advanced were these, The 
newsprint policy does not directly and 
immediately deal with the right men- 
tioned in Article 19 (1) (a). The test of 
violation isthe subject-matter and not 
the effect or result of the legislation. If 
the direct object of the impugned law 
or action is other than freedom of 
speech and expression Article 19 (1) (a) 
Is not attracted though the right to 
freedom of speech and expression may 
be consequentially or incidentally abri- 
dged. The rulings of this Court in Ex- 
press Newspapers case, 1959 SCR 12 
=(AIR 1958 SC 578) (supra) and Har- 
dard Dawakhana case (supra) were 
referred to. In the Express Newspapers 
case (supra) the Act was said to be 
a beneficent legislation intended to 
regulate the conditions of service of the 
working journalists. It was held that 
the direct and inevitable result of the 
Act could not be said to be taking 
away or abridging the freedom of 
speech and expression of the petitioners. 
In the Hamdard Dawakhana case (1960) 
2 SCR 671 = (AIR 1960 SC 554) 
(supra) the scope and object of the Act 
and its true nature and character were 
found to be not interference with the 
right of freedom of speech but to deal 
with trade or business. The subject-mat- 
ter of the import policy in the present 
case was rationing of imported com- 
modity and equitable distribution of 
newsprint. The restrictions in fixing 
the page level and circulation were per- 
missible as directions, which were con- 
sidered necessary in order to see that 
the imported newsprint was properly 
utilised for the purpose for which the 
import was considered necessary. Arti- 
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cle 369 of the Constitution shows that 
rationing of and distribution of quota 
of newsprint and regulation of supply 
is not a direct infringement of Art. 19 
(1) (a). The scarcity of newspapers jus- 
tifies the regulation and the direction in 
the manner of use. The American deci- 
sion in Red Lion Broadcasting Co. v. 
Federal Communications Com. (1969) 
395 US 367 = 23 Law Ed. 2d. 371 was 
relied on to show that neither regula- 
tion nor direction with regard to medi- 
um of expression encroaches on the 
First Amendment right of the Ameri- 
can Constitution. Regulatory statutes 
which do not control the content of 
speech but incidentally limit the un- 
fettered exercise are not regarded as 
a type of law which the First Amend- 
ment to the American Constitution for- 
bade the Congress of the United States 
to pass. The decision in United States 
v. O’Brien, (1968) 391 US 367 = 20 
Law Ed. 2d. 672 was relied on as an 
authority for such regulation and con- 
trol of the content of speech. Any inci- 
dental limitation or incidental restric- 
tion on the freedom of speech is per- 
missible if the same is essential to the 
furtherance of important governmental 
ha in regulating speech and free- 
om. 


37. The Additional Solicitor 
General further put emphasis on the 
pith and substance of the Import Con- 
trol Act to control imports and exports 
for these reasons. One method of con- 
trolling import is to regulate the use 
and disposition of the goods after they 
are bought. The decision in Abdul Aziz 
v. State of Maharashtra, (1964) 1 SCR 
830 = (AIR 1963 SC 1470) was referred 
to to indicate that the scope of control 
of import extended to every stage at 
which the Government felt it necessary 
to see that the gooods were properly 
utilised. Therefore, the Government 
submission is that regulations regarding 
utilisation of goods by importers after 
import is not a regulation with regard 
to production, supply and distribution 
of goods so as to attract Entry 29 List 
II of the Government of India Act, 
1935 corresponding to Entry 27 of List 
TI in the Constitution. It was said that 
even if there was any trenching on En- 
try 29 List II of the 1935 Act corres- 
ponding to Entry 27 List IT of the Con- 
stitution it would be an incidental en- 
croachment not affecting the validity of 
the Act. The directions in the control 
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policy are, therefore, justified by the 
Government under clause 3 of the 1955 
Import Control Order read with S. 3 
(1) of the 1947 Import and Export Act 
and they are also justified under the 
provisions of clause 3 of the Newsprint 
Control Order, 1962. 

38. The Newsprint Control 
Order 1962 was said to give sufficient 
guidance with regard to exercise of 
powers. Clause 3 (5) of the Control 
Order of 1962 indicated that the Con- 
troller was to have regard to the prin- 
ciples. The Import policy was upheld 
by the Government to have adminis- 
trative character for guidance in the 
matter of grant of licences. It was said 
that the impeached newsprint policy 
was given to the public as information 
regarding principles governing issue of 
import licences. The import policy was 
evolved to facilitate mechanism of the 
Act. The import policy was said to 
have necessary flexibility for six years 
prior to April 1961. The Newsprint 
Policy operated successfully. The Con- 
troller has not abused his power. 

39. Mr. Palkhivala said that 
the tests of pith and substance of the 
Subject matter and of direct and of in- 
cidental effect of the legislation are 
relevant to questions of legislative com- 
petence but they are irrelevant to 
the question of infringement of funda- 
mental rights. In our view is is a 
sound and correct approach to inter- 
pretation of legislative measures and 
State action in relation to fundamental 
rights. The true test is whether the effect 
of the impugned action is to take away 
or abridge fundamental rights. If it be 
assumed that the direct object of the 
law or action has to be direct abridge- 
ment of the right of free speech by the 
impugned law or action it is to be rela- 
ted to the directness of effect and not 
to the directness of the subject matter 
of the impeached law or action. The 
action may have a direct effect on a 
fundamental right although its direct 
subject matter may be different. A law 
dealing directly with the Defence of 
India or defamation may yet have a 
direct effect on the freedom of speech. 
Article 19 (2) could not have such law 
if the restriction is unreasonable even 
if it is related to matters mentioned 
therein. Therefore, the word “direct” 
would go to the quality or character 
of the effect and not to the subject mat- 
ter. The object of the Law or executive 
action is irrelevant when it establishes 
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the petitioner’s contention about fun- 
damental right. In the present case, the 
object of the newspaper restrictions 
has nothing to do with the availabi- 
lity of newsprint or foreign exchange 
because these restrictions come into 
operation after the grant of quota. 
Therefore the restrictions are to con- 
tro] the number of pages or circulation 
of dailies or newspapers. These restric- 
tions are clearly outside the ambit of 
Article 19 (2) of the Constitution. It 
therefore, confirms that the right of 
freedom of speech and expression is 
abridged by these restrictions, 


40. The question neatly raised 
by the petitioners was whether the im- 
pugned Newsprint Policy is in subst- 
ance a newspaper control. A newspaper 
control policy is ultra vires the Import 
Control Act and the Import Control 
Order, Entry 19 of List I of the 1935 
Act could empower Parliament to con- 
trol imports. Both the State legislature 
and Parliament have power to legislate 
upon newspapers falling under Entry 
17 of List III. The two fields of legis- 
Tation are different. The Import Con- 
trol Act may include control of import 
of newsprint but it does not allow con- 
trol of newspapers. The machinery of 
the Import Control cannot be utilised 
to curb or control circulation or growth 
or freedom of newspapers in India 
The pith and substance doctrine is used 
in ascertaining whether the Act falls 
under one Entry while incidentally 
encroaching upon another Entry. Such 
a question does not arise here. The 
Newsprint Control Policy is found to 
be newspaper control order in the guise 
of framing an Import Control Policy 
for newsprint. 


41. This Court in the Bank Na-~ 
fionalisation case, (1970) 3 SCR 530 = 
(ATR 1970 SC 564) (supra) laid down 
two tests. First it is not the object of 
the authority making the law impair- 
ing the right of the citizen nor the 
form of action that determines the in- 
vasion of the right. Secondly, it is the 
effect of the law and the action upon 
the right which attracts the jurisdic- 
tion of the court to grant relief. The 
direct operation of the Act upon the 
rights forms the real test. 


42. In Sakal Papers case, (1962) 
3 SCR 842=(AIR 1962 SC 305) (supra) 
this Court referred to the ruling in 
Dwarkadas Shrinivas v. Sholapur Spin- 
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ning & Weaving Co. Ltd. 1954 SCR 674 
= (AIR 1954 SC 119) that it is the 
substance and the practical result of 
the act of the State that should be con- 
sidered rather than the pure legal form. 
The correct approach should be to en- 
quire what in substance is the loss or 
injury caused to the citizen and not 
merely what manner and method has 
been adopted by the State in placing 
the restrictions. In Sakal Papers case 
(supra) raising the price affected and 
infringed fundamental rights. In Sakal 
Papers case (supra) this Court said that 
the freedom of a newspaper to publish 
any number of pages or to circulate it 
to any number of persons is each an 
integral part of the freedom of speech 
and expression. A restraint placed up- 
on either of them would be a direct 
infringement of the right of freedom 
of speech and expression. The impact 
on the freedom of the press would still 
be direct in spite of the fact that it is 
not said so with words. No law or ac- 
tion would state in words that rights 
of freedom of speech and expression 
are abridged or taken away. That is 
why Courts have to protect and guard 
fundamental rights by considering the 
scope and provisions of the Act and its 
effect upon the fundamental rights. 
The ruling of this Court in Bank Na- 
tionalisation case, (1970) 3 SCR 530= 
(ATR 1970 SC 564) (supra) is the test 
of direct operation upon the rights. By 
direct operation is meant the direct 
consequence or effect of the Act upon 
the rights. The decision of the Privy 
Council in Commonwealth of Australia 
v. Bank of New South Wales, 1950 AC 
235 also referred to the test, as to whe- 
ther the Act directly restricted inter- 
State business of banking in order to 
ascertain whether the Banking Act 1947 
in that case is aimed or directed at, and 
the purpose, object and intention of the 
Act is restriction of inter-State trade, 
commerce and intercourse, 


43. The various provisions of the 
newsprint import policy have been exa- 
mined to indicate as to how the peti- 
tioners’ fundamental rights have been 
infringed by the restrictions on page 
limit, prohibition against new news- 
papers and new editions, The effect 
and consequence of the impugned policy 
upon the newspapers is directly con- 
trolling the growth and circulation of 
newspapers. The direct effect is the 
restriction upon circulation of news- 
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papers. The direct effect is upon 
growth of newsprint through pages. 
The direct effect is that newsprint are 
deprived of their area of advertisement. 
The direct effect is that they are ex- 
posed to financial loss. The direct effect 
is that freedom of speech and expres~ 
sion is infringed. 

44, The Additional Solicitor 
General contended that a law which 
merely regulates even directly the free- 
dom of the press is permissible so long 
as there is no abridgement or taking 
away of the fundamental rights of 
citizens. He leaned heavily on Ameri- 
ean decisions in support of the sub- 
mission that the right of the press of 
free expression is of all citizens speak- 
ing, publishing and printing in all lan- 
guages and the grave concern for free- 
dom of expression which permitted the 
inclusion of Article 19 (1) (a) is not to 
be read as a command that the Gov- 
ernment or Parliament. is without 
power to‘protect that freedom. The 
Constitutional guarantees of freedom of 
speech and expression are said by the 
Additional Solicitor General to be not 
so much for the benefit of the press 
as for the benefit of all . people. In 
freedom of speech, according to the 
Additional Solicitor General, is includ- 
ed the right of the people to read and 
the freedom of the press assures main~ 
fenance of an open society. What was 
emphasised on behalf of the Govern- 
ment was that the freedom of the press 
did not countenance the monopolies of 
the market. 

45. It is indisputable that by 
freedom of the press is meant the right 
of all citizens to speak, publish and 
express their views. The freedom of 
the press embodies the right of the 
people to read. The freedom of the 
press is not antithetical to the right of 

the people to speak and express, 
` 46. Article 13 of our Constitu- 
_ tion states that the State is prohibited 
from making any law which abridges 
or takes away any fundamental rights. 
Again, Article 19 (2) speaks of reason- 
able restrictions on the exercise of fun- 
damental rights to freedom of speech 
and expression. Our Constitution does 
not speak of laws regulating fundamen- 
tal rights. But there is no bar on legis- 
lating on the subject of newspapers as 
long as legislation does not impose un- 
reasonable restrictions within the 
meaning of Article 19 (2). It is also 
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important to notice as was done in 
earlier decisions of this Court that our 
Article 19 (1) (a) and the First Amend- 
ment of the American Constitution are 
different. The First Amendment of the 
American Constitution enacts that the 
Congress shall make no law......abridg- 
ing the freedom of speech or of the 
press. The American First Amendment 
contains no exceptions like our Art. 19 
(1) and (2) of the Constitution. There- 
fore, American decisions have evolved 
their own exceptions. Our Art. 19 (2) 
speaks of reasonable restrictions. Our 
Article 13 states that the State shall not 
make laws which abridge or take 
away fundamental rights in Part II of 
the Constitution. 


4%. The concept of regulation. 
of fundamental rights was borrowed 
and extracted by the Additional Soli- 
citor General from American decisions. 
In Citizen Publishing Co. v. United 
States (1969) 394 US 131 = 22 Law 
Ed. 2d. 148 the power of the Govern- 
ment to regulate the newspaper indus- 
try through the provisions of the She- 
rman Act was recognised. In that case 
the Court affirmed a decree requiring 


‘ the separation of two potentially com- 


peting newspapers. The two newspapers 
entered into an agreement to end busi-" 
ness or commercial competition be- 
tween them. Three types of control 
‘were imposed by the agreement. One 
was with regard to price fixation. The 
second was profit pooling. The third 
was market control. The. Government 
complained that the agreement was an , 
unreasonable restraint on trade or com- 
merce in violation of Sherman Act. The 
Citizen Publishing Co. case (supra) held 
that the First Amendment in the 
American Constitution far from pro- 
viding an argument against the appli- 
cation of the Sherman -Act under the 
facts of the case provided strong rea- 
Sons to the contrary. The American 
decision rested upon the assumption 
that the widest possible dissemination 
of information from diverse and anta- 
gonistic sources is essential to the wel- 
fare of the public. The Sherman Act 
was invoked in that case to prevent 
non-governmental combinations which 
tended to impose restraints upon con- 
stitutional guarantee of freedom. The 
regulation of business is one thing. The 
American case is an instance of the 
power of the Government to regulate 
newspaper industry. 
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Ci on. which the Additional Solicitor 
f General.. relied is United States v- 
O’Brien; ; 761968) 391 U.S. 367=20 Law 
Ed 2d 6722(supra). In O’Brien’s case 
(supra) the Court held that one who 
had burnt one’ s-selective service regis- 
tration certificate did so in violation of 
a federal’ statute making the knowing 
destruction or mutilation of such a 
certificate a criminal . offence. It was 
contended in O’Brien’s case (supra) that 
whenever the person engaging in the 
conduct of burning the certificate in- 
tends thereby to express an idea the 
idea of both “speech” and “non-speech” 
elements were combined to the same 
course of conduct. It was held that 
there was a sufficiently important gov- 
ernmental interest in regulating the 
non-speech element. The Court noticed 
there that such incidental limitation on 
First Amendment freedom was justi- 
fied because an important and substan- 
tial governmental interest was involv- 
ed. The Governmental interest was 
found to be unrelated to the sup- 
pression of free expression and that the 
incidental restriction on any First 
Amendment freedoms involved was no 
greater than absolutely essential in the 
furtherance of the governmental in- 
terest. 


49. These American decisions 
establish that a government regulation 
is justified in America as an important 
or essential government interest which 
is unrelated to the suppression of free 
expression. This Court has established 
freedom of the press to speak and ex- 
press. That freedom cannot be abridg- 
ed and taken away by the manner the 
impugned policy has done. 


50. At this stage it is necessary 
to appreciate the petitioners’ conten- 
tions that the . newsprint policy of 
1972-73 violates Articles 19 (1) (a) and 
14 of the Constitution. 


51. The first grievance is about 
Remark V in the newsprint policy. Re- 
mark V deals with dailies which are 
not above 10 pages and dailies over 10 
pages. With regard to dailies which 
are not above 10 pages the policy is 
that the computation of entitlement to 
newsprint is on the basis of the actual 
newsprint consumption in 1970-71 or 
1971-72 whichever is less. The average 
circulation, the average number of 
pages and the average page area actual- 
ly published are all taken into consi- 
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cular the Bennett Coleman Group il- 
lustrated the vice of this feature in Re- 
mark V by referring to their publica- 
tions Maharashtra Times, Nav Bharat 
Times and Economic Times. The ave- 
rage circulation of these three publica- 
tions in 1971-72 was higher than the 
average circulation in 1970-71. It is, 
therefore, said that Remark V which 
shows the basis of consumption to be 
the lesser of the two years will affect 
their quota. The Government version 
is that the figure of consumption in 
1971-72 did not represent a realistic 
picture because of three principal 
events during that year. These were 
the Bangladesh Crisis, the Indo Pak 
War in 1971 and the Elections. The 
petitioners say that the quota for 1971- 
72 was determined in April 1971 which 
was prior to the occurrence of all the 
three events. Again, in the past when 
there was the Sino-Indian Conflict in 
1962 and the Indo-Pak War in 1965 
the performance of the newspapers 
during the years preceding those events 
was not ignored as was done in the 
impugned policy for 1972-73. With 
regard to elections, the petitioners say 
that a separate additional quota has 
been given. In the policies prior to 
1971-72 the growth achieved in cir- 
culation as a result of the grant of the 
additional quota for elections was 
taken inte consideration in determining 
the quota for the following year. The 
Petitioners, therefore, contend that the 
policy in Remark V instead of increas- 
ing circulation will result in the reduc- 
tion of circulation. The petitioners are, 
in our judgment, right in their sub- 
mission that this policy negatives the 
claim of the Government that this 
policy is based on circulation, 

52. With regard to dailies over 
10 pages Remark V proceeds on the 
calculation of the basic entitlement to 
be on an average of 10 pages and either 
the average circulation in 1970-71 or 
the admissible circulation in terms of 
1971-72 Newsprint Policy plus in- 
creases admissible in terms of Re- 
mark VII whichever is more. The 
Bennett Coleman Group contends 
that the Times of India Bombay, 
the Times of India, Delhi and the 
Times of India, Ahmedabad had 
13.13, 13.99 and 17-83 as the average 
number of pages in 1971-72. The ave~ 
rage number of pages in 1972-73 under 
Remark V of the Policy is fixed at 10. 
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Therefore, the percentage of cut in.* 


pages is 23.8, 28.4 and 43.8 per cent 
_ respectively with regard to these three 
papers. 


53. The dominant direction in 
the newsprint policy particularly in 
Remarks V and VIII is that the page 
limit of newspapers is fixed at 10. The 
petitioners who had been operating on 
a page level of over 10 challenge this 
feature as an infringement of the free- 
dom of speech and expression. 


54. Remark V is therefore im- 
peached first on the ground of fixation 
of 10 page ceiling and secondly on the 
basis of allotment of quota. 


55. Prior to 1972-73 newspapers 
which had started before 1961-62 were 
allowed to increase pages by reducing 
circulation. On the other hand news- 
papers which started after 1961-62 did 
not have sufficient quantity of news- 
print for increasing circulation and 
could not increase pages. To remedy 
this situation the Government case is 
that the impeached newsprint policy of 
1972-73 provided in Remark V for 
newspapers operating on a page level 
of 10 or less quota on an average page 
number and actual circulation of 1970- 
71 or 1971-72 whichever is less and 
20% increase for increasing page num- 
ber subject to ceiling of 10 pages. The 
other provision in Remark V for quota 
relating to newspapers operating above 
10 page level is an average circulation 
of 1970-71 and admissible circulation in 
1971-72 plus increases admissible 
whichever is more. Thus in the case of 
newspapers operating on 10 or less than 
10 page level additional quota has been 
given to increase their pages to 10. But 
the imposition of 10 page ceiling on 
newspapers operating on a page level 
above 10 is said to violate Articles 19 
(1) (a) and 14. 


56. The Government advances 
these six reasons in support of their 
policy. First, there is shortage of news- 
print. Second, the average page num- 
ber of big dailies is 10.3. Out of 45 big 
dailies 23 operate on a page level of 
less than 10 and 22 operate on a page 
level of more than 10. Therefore, the 
Government says that the average of 
all dailies is 5.8. Thirdly, the Govern- 
ment says that the 45 big dailies with 
a circulation of 46.74 lakhs get about 
1,10,700 metric tonnes. This is about 
59.9 per cent of the total allocation. 
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The 346 medium and small dailies with `. 
a circulation of 41.60 lakhs get about’. - 
74.300 metric tonnes which represent 
as 40.1 per cent of the total:allocation- 
Fourthly it is said that the feature is 
to remedy the situation“arising out of 
historical reasons. Fifthly; the Govern- 
ment says that the redtiction in allot- 
ment is marginal. By way of illustra- 
tion it is said that the Bennett Cole- 
man group gets 828.79 metric tonnes 
less. Sixthly, it is said that 500 dailies 
applied for quota. Newsprint has to be 
equitably rationed. Allowing some dai- 
lies more than 10 pages will adversely 
affect those dailies with less than 10 
pages. 


57. In our view shortage of 
newsprint can stop with allotment. If 
the Government rests content with 
granting consumers of newsprint a 
quantity equitably and fairly, the con- 
sumers will not quarrel with the policy. 
The consumers of newsprint are grave- 
Iy concerned with the other features. 


58. The fixation of 10 page limit 
is said by the Government to be on ac- 
count of short supply of newsprint 
and equitable distribution of newsprint. 
In the year 1972-73 the quantity avail- 
able for allocation was 2,15,000 tonnes. 
In the previous year the quantity was 
2,25,000 tonnes. The shortfall is 10,000 
tonnes. The percentage therefore will be 
10,000 x 100/2,25,000 = 4 1/2%. If the 
reduction is only 4 1/2% the cut in the 
Hindu was calculated by Mr. Nambiar 
to be 16-10=6 viz. 6X 100/16=37 1/2 
per cent. In other-words, the cut worked 
out to much higher proportion. Mr. 
Palkhivala for the , Bennett Coleman 
group, Mr. Daphtary for the Hindus- 
tan Times group contended that there 
was no shortage in quantity of news- 
print, It is not possible to go into these 
disputes of figures. The reduction is 
established by Mr. Nambiar to .be dis- 
proportionate to shortfall. Particularly 
in the past, in the year 1962 there was 
a shortage. There was a cut in quota. 
The original cut was 5 per cent on 
those whose quota was above 100 ton- 
nes but less than 1000 tonnes and 7 1/2 
per cent for those whose quota was 
1000 tonnes and above. Later, the cut 
was reduced to 2 1/2 per cent and 
applied uniformly to those whose quota 
was 1000 tonnes and above, On behalf 
of the petitioners it was rightly said 
that if there was any real shortage 20 
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per cent increase in pages under Re- 
mark VII (c) te newspaper below 10 
page level would not have been possi- 
ble. ; : 


59. According to the petitioners, 
there is no distinction made by the 
Government between dailies in Indian 
language and English dailies and par- 
ticularly big English dailies. A big 
daily, according to the Government, is 
taken to mean a daily with a circula- 
tion of more than 50,000 copies ir- 
respective of the number of pages and 
it makes no distinction between lan- 
guage and English dailies. Out of the 
45 big dailies 30 are language dailies 
and 15 are English dailies. The 15 
English dailies operate on an average 
page level of over 10. The average of 
their page level has been about .13. 
The medium English dailies have had 
an average page level of above 11. Of 
the 30 language dailies 23 operate on 
an average page level below 10. The 
language dailies, it is said by the peti- 
tioners, operate on an average page 
level below 10 as they do not require 
more than 10 pages. The average of the 
page level of language dailies is about 
8. Six of the big language dailies have 
a page level of about 9. The petitioners, 
therefore, contend that if the maximum 
number of pages is fixed’ at 10 the 
average page level of the big English 
and language dailies would come down 
to 9.8 and their page level would be- 
come more or less equal to the page 
Jevel of medium dailies whose require- 
ments are much less. It would, there- 
fore, in our view amount to treating 
unequals equally and to benefit one 
type of daily at the cost of another. 


60. Since 1957, dailies operat- 
ing on a page level of 12 or more have 
not been given any increase in page 
level. There was no fixed number of 
pages. For determining quota the page 
level of 1957 was taken. Dailies operat- 
ing on a page level of less than 10 have 
been granted increase in pages from 
time to time. Such dailies operating on 
a page level of less than 10 have cho- 
sen to increase circulation rather than 
to increase the number of pages, be- 
cause of lack of advertisement support. 
From 1963-64 upto and including 1971- 
72 any quota for increase in pages 
could always be used for or adjusted 
against increase in circulation. Similar- 
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ly, any quota for increase ïn circula- 
tion, could be used for or adjusted 
against increase in number of pages. It 
is only because the newspapers were 
allowed to adjust between pages and 
circulation in the past that the big 
dailies had an actual page level of 
more than the permissible page level 
of 1957. But most of the big language 
dailies which had a page level of less 
than 10 did not increase their pages 
though they were permitted to do so. 


61. In the past, newspapers 
which had 12 page limit were allowed 
to increase the page number. ‘This is 
said to be the justification on the part 
of the Government to wipe out any 
inequity. It appears that 19 language 
dailies reduced their page numbers on 
the basis of which their quota was fix- 
ed in order to increase their circula~ 
tion. If that is so, there is no reason 
for giving them additional quota for in- 
creasing page number specially by 
reducing the quota of the big dailies 
and imposing a 10 page limit on them. 
It is also found that 11 newspapers 
whose quota was calculated on a page 
level above 12 have reduced their page 
numbers below 10 in order to increase 
circulation. These papers have also 
been granted additional quota to in- 
crease their pages upto 10. The Govern- 
ment Annexure R.-4 establishes that 
these 11 newspapers are obtaining dou- 
ble benefit. First, because of quota cal- 
culated on a page level above 10 and 
second because of additional quota to 
increase pages upto 10 for they had 
pase reduced their page number be- 

ow 10. 


62. There are only 7 dailies of 
above 12 pages until the impugned 
policy hit these. Those are Amrita 
Bazar Patrika Bombay Samachar, 
Hindu, Hindustan Times, Indian’ Ex- 
press (Delhi, Bombay, Madurai, Vijaya-~ 
wada and Bangalore editions), the Times 
of India (Bombay and Delhi editions) 
and the Statesman. Out of these 7 
dailies 6 are English dailies, Bombay 
Samachar is a Gujarati daily. The 
maximum page level fixed at 10 and 
the prohibition against the adjustability 
between pages and circulation are 
strongly impeached by the petitioners. 
These 7 dailies except Bombay Sama- 
char are common ownership units. 
Some of them publish .other leading 
language dailies also. The maximum 
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number of pages at 10 will, according 
to the petitioners, not only adversely 
jaffect their profits but also deprive 
them of expressing and publishing the 
quality of writings and fulfilment of 
the role to be played by the newspaper 
in regard to their freedom of speech 
and expression, While it must be ad- 
mitted that the language dailies should 
be allowed to grow, the English dailies 
should not be forced to Janguish under 
a policy of regimentation. It is there- 
fore correct that the compulsory reduc~ 
tion to 10 pages offends Article 19 (1); 
(a) and infringes the rights of freedom 
of speech and expression. 


63. Tt is further urged that the 
Government has fixed the quota on the 
basis of circulation multiplied by pages. 
The Government has on the one hand 
compared the circulation of the big 
dailies with the circulation of medium 
and small dailies and on the other 
has ignored the difference in the 
number of pages of big dailies as 
compared to the number of pages 
of the medium and the small 
dailies. The difference in pages 
coupled with the difference in circula~ 
tion affords a reason for difference in 
the percentage of total allocation given 
to the big dailies as compared to the 
medium and the small dailies. The 
average number of pages for the big 
dailies is 10.3, for the medium dailies 
8.3, and for the small dailies 4.4 (See 
Press in India 1971 page 134). The per- 
centage of allocation for the big dailies 
reflects really the large number of 
pages they publish. The big dailies 
therefore have not only larger require- 
ments but also they render larger ser- 
vices to the readers. The Newsprint 
Policy of fixing the page level at 10 is 
seeking to make unequals equal and 
also to benefit one type of daily at the 
expense of another. 


64. The historical reason given 
by the Government for fixing the 
maximum number of pages at 10 is that 
the effect of the policy on allowing any 
page increase and circulation increase 
from time to time has been to help 
the growth of the press. This is how 
newspapers like Ananda Bazar Patrika, 
Jugantar and Deccan Herald are said 
to have come up. The Government also 
relies on the recommendation of the 
newspaper proprietors in the year 1971 
that 8 pages should be considered the 
national minimum requirement for 
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medium of information. The big En- 
glish dailies had tbe number of pages 
over 12 in 1957. Because of adjustabi- 
lity between pages and circulation they 
had an actual page level which was 
higher than the permissible page level 
of 1957. The petitioners say that this 
has not impeded the growth of other 
papers. The policy prescribed by the 
Government of fixing the maximum 
page limit at 10 is described by the 
petitioners to hit the big dailies and to 
prevent the newspapers to rise above 
mediocrity. It is true that the Govern- 
ment relied on an historical reason. It 
is said to prevent big newspapers from 
getting any unfair advantage over 
newspapers which are infant in origin. 
It is also said that the Government 
policy is to help newspapers operating 
below 10 pages to attain equal position 
with those who are operating above 10 
page level. But this intention to help 
new and young newspapers cannot be 
allowed to strangulate the freedom of 
ange and expression of the big dai- 
ies, 


65. The Government has sought 
to justify the reduction in the page 
level to 10 not only on the ground of 
shortage of newsprint but also on the 
grounds that these big dailies devote 
high percentage of space to advertise- 
ments and therefore the cut in pages 
will not be felt by them if they adjust- 
ed their advertisement space. In our 
judgment the policy of the Government 
to limit all papers at 10 pages is arbi- 
trary. It tends to treat unequals as 
equals and discriminates against those 
who by virtue of their efficiency, stan- 
dard and service and because of their 
All-India stature acquired a higher 
page level in 1957. The main source of 
income for the newspapers is from ad- 
vertisements. The loss of revenue be- 
cause of the cut in page level is said 
to be over several lakhs of rupees. 
Even if there is a saving in raw mate- 
rial by cut in page level there would 
be a revenue gap of a large sum of 
money. This gap could have been part- 
ly recouped by increasing the page 
level. The newspaper has a built-in 
mechanism. Advertisements are not only 
the source ofrevenue but also one of 
the factors for circulation. Once cir- 
culation is lost it will be very difficult 
to regain the old level. The advertise- 
ment rate has undergone slight increase 
Since 1972. As a result of the cut in 
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page level the area for advertisement 
is also reduced. 


66. This Court held in Hamdard 
Dawakhana case, (1960) 2 SCR 671 = 
(AIR 1960 SC 554) (supra) that an ad- 
vertisement is no doubt ‘a form of 
speech but its true character is reflect- 
ed by the object for the promotion of 
which it is employed. In Sakal Papers 
case, (1962) 3 SCR 842 = (AIR 1962 
SC .305) (supra) this Court held that 
if the space for advertisement is re- 
duced earnings would decline and if 
the price is raised that would affect cir- 
culation. It appears to us that in the 
present case, fixation of page limit will 
not only deprive the, petitioners of 
their economic viability but also rest- 
rict the freedom of expression by rea- 
son of the compulsive reduction of page 
level entailing reduction of circulation 
and denuding the area of coverage for 
news and views. 


67. The estimated loss on ac- 
count of reduction of page limit is 
Rs. 39 lakhs in the case of Bennett 


Coleman group, Rs. 44 lakhs in the 
case of Hindustan Times and Rs. 38 
Jakhs in the case of the Hindu. If as 
a result of reduction in pages the news 
papers will have to depend on adver- 
tisements as their main source of 
income, they will be denied dissemina- 
tion of news and views. That will also 
deprive them of their freedom of 
speech and expression. On the other 
hand, if as a result of restriction on 
page limit the newspaper will have to 
sacrifice advertisements and thus wea- 
ken the link of financial strength, the 
organisation may crumble. The loss on 
advertisements may not only entail the 
closing down but also affect the circu- 
lation and thereby impinge on freedom. 
of speech and expression. 


68. The reason given by the 
Government that the entitlement on 
the basis of the previous year has caus- 
ed only a marginal loss in allotment is 
controverted by the petitioners. It is 
said that if the total quantity of news- 
print available is 2,15,000 tonnes in 
1972-73 the shortfall is only 10,000 
tonnes because in the previous year the 
quantity available was 2,25,000 tonnes. 
The Bennett Coleman group alleges 
that the actual circulation of Times of 
India, Bombay in 1971-72 was of 1, 58 
700 copies though the quota for that 
year was calculated on the basis of a 
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circulation of 2,02,825 copies and a 
page level of 13 and adjustability be- 
tween pages and circulation were per- 
missible, It is, therefore, said that 
though the Times of India under the 
impeached policy would have an allow- 
able circulation of 2,08,920 and a page 
level of 10 it would not under the new 
policy have any permission to adjust 
between pages and circulation. In fact, 
it is said that if the pages are reduced 
to ‘10, its circulation would fall even 
below that of last year by reason of 
the fact that owing to reduction in 
pages the quality will suffer and the 
consequence will be downfall in cir- 
culation. The petitioners therefore 
rightly emphasise that to equate the 
big English dailies which are in a class 
by themselves with other dailies which 
need less than 10 pages indicates nega- 
tion of an equitable distribution and 
proves irrational treating of dailies. 

69. The justification pleaded 
by the Government is that big dailies 
chose to increase pages rather than cir- 
culation in the past. In the past the 
newsprint allocation was based on the 
page level of 1957 and the circulation 
figures of 1961-62. The Government 
says that newspapers which started 
after 1961-62 were unable to increase 
their pages. Therefore, the present 
policy is intended to remove that posi- 
tion. In our judgment it will depend 
on each paper as to how it will grow. 
Those who are growing should not be 
restricted if they can grow within 
their quota. In the past dailies having 
less than 10 pages were given increases 
and were allowed to come up to 10 
pages from 4 pages in 1961-62 and 6 
pages in 1962-63. Most of them could 
not even fully utilize the page increase 
allowed. The present impeached policy 
seeks to remove iniquities created by 
previous policies. It depends upon facts 
as to how much more newsprint a group 
of newspapers started after 1961-62 
will require and secondly whether they 
are in a position to increase the page 
number. It also appears that 19 language 
dailies reduced their page numbers on 
the basis of which the quota was cal- 
culated in order to increase their circu- 
jJation. Therefore, there appears to be 
no justification for giving them addi- 
tional quota for increasing page num- 
bers by reducing the quota of the big 
dailies by imposing upon them the 
10 page ceiling. The 10 page ceiling 
imposed affecting 22 big newspapers 


1973 


operating above 10 page level with ap- 
proximate circulation of over 23 lakhs 
i.e. more than 25% of the total circula- 
tion is arbitrary and treats them equal- 
ly with others who are unequal irres- 
pective of the needs and requirements 
of the big dailies and thus violates 
Article 14 of the Constitution. 


70. The impeached policy vio- 
lates Article 14 because it treats news- 
papers which are not equal equally in 
assessing the needs and requirements 


of newsprint. The Government case is - 


that out of 35 newspapers which were 
operating on a quota calculated on a 
higher page level than 10 pages 28 
newspapers will benefit by the impea- 
ched policy of 1972-73. But 7 news- 
papers out of 22 which were operating 
above 10 page level are placed ata 
disadvantage by the fixation of 10 page 
limit and entitlement to quota on that 
basis. There is no intelligible differen- 
_tia. Nor has this distinction any rela- 
tion to equitable distribution of news- 
print. The impeached policy also offends 
Article 19 (1) (a) of the Constitution. 
Newspapers like 19 language dailies 
reduced their pages in order to increase 
circulation though such language dailies 
had prior to 1972-73 been given quota 
to increase pages. Under the impeached 
policy these language dailies are given 
additional quota to increase their pages 
again to 10. 

Ti. The basic entitlement in 
Remark V to quota for newspapers 
operating above 10 page level violates 
Article 19 (1) (a) because the quota is 
hedged in by direction not to increase 
the page number above 10. The reduc- 
tion of page limit to 10 for the afore- 
said reasons violates Article 19 (1) (a) 
and Article 14 of the Constitution. 

72. The other features in the 
newsprint policy complained of are 
those in Remark VII (c) read with 
Remark VIII of the impeached policy. 
Remark VII (c) allows 20 per cent in- 
crease to daily newspapers in the .num- 
ber of pages within the ceiling of 10 over 
the average number of pages on which 
the basic entitlement is fixed under 
Remark V. In other words, dailies with 
less than 10 pages are prevented from 
adjusting the quota for 20 per cent 
increase for increase in circulation. The 
Bennett Coleman group says that their 
Nav Bharat Times, Maharashtra Times 
and Economic Times would prefer tọ 
increase their circulation. Under Re- 
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mark V they are entitled to quota on the 

basis of consumption on 1970-71 or 1971- 

72 whichever is less. This feature also 

indicates that newsprint policy is 

not based on circulation. Under Re- 

mark VII (c) these newspapers within 

the ceiling of 10 can get 20 per cent 

increase in the number of pages. They 

require circulation more than the num-- 
ber of pages. They are denied circu- 

lation as a result of this policy. The - 
big English dailies which need to in- 
erease their pages are not permitted to 
do so. Other dailies which do not need 
increase in pages are permitted quota 
for increase, but they are denied the 
right of circulation. In our view, these 
features were rightly said by counsel 
for the petitioners to be not newsprint 
control but newspaper control in the 
guise of equitable distribution of news- 
print. The object of the impeached 
policy is on the one hand said to in- 
crease circulation and on the other to 
provide for growth in pages for others. 
Freedom of speech and expression is 
not only in the volume of circulation 
but also in the volume of news and 
views. 

73. Remark VIII in the News- 
print Policy of 1972-73 imposes two 
types of restrictions. First a daily is 
not permitted to increase its number 
of pages by reducing circulation to . 
meet its individual requirements. 
Secondly, dailies belonging to a com- 


‘mon ownership unit are not permitted 


interchangeability between them of 
the quota allotted to each even when 
the publications are different editions 
of the same daily published from dif- 
ferent places. 

74. The first prohibition in Re- 
mark VIII against increase in pages by 
reducing circulation has been introduc- 
ed for the first time in the policy for 
1972-73. The reason given by the Gov- 
ernment. for this feature is that news- 
papers would obtain a quota on the 
basis of a certain stated circulation and 
they should not be allowed to reduce 
circulation. The petitioners say that 
quota is not granted on the basis of 
actual circulation but is granted on the 
basis of notional circulation which 
means the actual circulation of 1961-62 
with permissible increases year after 
year even though the actual circulation 
does not correspond to the permissible 
circulation on which the quota was 
based year after year. The Times of 


India Bombay in 1971-72 demanded 


of 
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“> quota on the basis. of 20 pages and a 


“circulation of 1:70,000. The Times of 


‘+, India was allowed quota”on “the basis 


“of 13.13, pages and-a ‘circulation of 
"202,817. The actual ‘performance was 
“saverage page number of- 18.25 and cir- 
alaian of 1,54,904: 1n the past, adjust- 
““ability- between pages * ‘and circulation 


- iwas: permitted.: Inour judgment, the 













.~thetitioners. correctly say that the indi- 
ae vidual. requirements of the different 


dailies render it, eminently desirable in 
some cases: to increase the number of 


. fpages than circulation. Such adjust- 


ment is necessary to maintain the qua- 
lity and the range of the readers in 
question. The denial of this flexibility 
or adjustment is in our view rightly 
said to hamper the quality, range and. 
standard of the dailies and to affect the 
freedom of the press. 


75. The restriction on the peti- 
tioners that they can use their quota to 
increase circulation but not the page 
number violates Article 19 (1) (a) as 
also Article 14. Big dailies are treated 
to be equal with newspapers who are 
not equal to them. Again, the policy 
of 1972-73 permits dailies with large 
circulation to increase their circula- 
tion. Dailies operating below 10 page 
level are allowed increase in pages- 
This page increase quota cannot be 
used for circulation increase. Previous- 
Ty, the big dailies were allowed quota 


for circulation growth. The present. 


policy has decreased the quantity for 
circulation growth. In our view coun- 
sel for the petitioners rightly said that 
the Government could not determine 
thus which newspapers should grow in 
page and circulation and which news- 
papers should grow only in circulation 
and not in pages. Freedom of press en- 
titles newspapers to achieve any volume 
of circulation. Though requirements of 
newspapers as to page, circulation are 
both taken into consideration for fixing 
their quota but the newspapers should 
be thereafter left free to adjust page 
number and circulation as they wish 
in accordance with the dictates of Arti- 
cle 19 (1) (a) of the Constitution. 


76. Counsel for the petitioners 
contended that the second prohibition 
in Remark VIII in the Newsprint Policy 
prevented common ownership units 
from adjusting between them the 
newsprint quota allotted to each of 
them. The prohibition is to use 
the newsprint quota of one news- 
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paper belonging to a common owner- 
ship unit for another newspaper 
belonging to that unit. On þe- 
half of the petitioners it was said 
that from 1963-64 till 1966-67 inter- 
changeability was permitted between 
different editions of the same publica- 
tion to the extent of 20 per cent. In 
1967-68 and 1968-69 complete inter- 
changeability between different editions 
of the same newspaper and between 
different newspapers and periodicals 
was permitted. In 1969-70 and 1970-71 
the total entitlement was given as an 
aggregate quota, though there was a 
separate calculation made for each 
newspaper. The present policy does 
not permit interchangeability. Inter- 
changeability by using the quota fora. 
new newspaper or a new edition or 
for another newspaper of the same unit 
will put common ownership unit in an 
advantageous position. News-print is 
allotted to each newspaper. The news- 
paper is considered to be the recipient. 
A single newspaper will suffer if com- 
mon ownership units are allowed to 
adjust quota within their group. 

T. The petitioners impeach Re- 
mark X in the Newsprint Policy for 
1971-72 on the ground that a common 
ownership unit cannot bring out a new 
newspaper or start a new edition of an 
existing newspaper even from their 
allotted quota. Counsel on behalf of 
the petitioners rightly characterised 
this feature as irrational and irrelevant 
to the availability of newsprint. By 
way of illustration it was said that the 
Economic Times is sent by air te Cal- 
cutta and Delhi but the common 
ownership unit is not permitted to re- 
duce the number of copies printed at 
Bombay and print copies out of the au- 
thorised quota for circulation at Cal- 
eutta and Delhi. Similarly, it was said 
that there was no reason to support the 
policy in Remark X preventing a com- 
mon ownership unit from publishing a 
new daily though a person who brought 
out one daily was allowed to start a 
second daily. This was challenged as 
discriminatory. It is an abridgement of 
the freedom of expression to prevent 
a common ownership unit from 
starting a new edition or a new 
newspaper, A common ownership 
unit should be free to start a 
new edition out of their allotted 
quota and itt would be logicé’ to say 
that such a unit can use its allotted 
quota, for changing the page structure 
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and. circulation of different editions of 
the same paper. It is made clear that 
newspapers cannot be permitted to use 
allotted quota for starting a new news- 
paper. Newspapers will have to make 
necessary application for allotment of 
quota in that behalf. It will be open to 
the appropriate authorities to deal with 
the application in accordance with law. 


78. Until 1968-69 big dailies 
were treated alike but thereafter from 
1970-71 onwards dailies with circula- 
tion of more than 1,00,000 copies have 
been put in a different category and 
given a lesser increase than those with 
a circulation of 50,000 to 1,060,000 
copies though both are big dailies. The 
policy of the Government is to level 
all papers at 10 pages. It tends to treat 
unequals as equals. It discriminates 
against those who by virtue of their 
standing status and service on all India 
basis acquired a higher page level in 
the past. The discrimination is apparent 
from Remark VII in the newsprint 
Policy for 1972-73 by which newspapers 
with less than 1,00,000 circulation have 
been given 10% increase in circulation 
whereas those with more than 1,00,000 
circulation have been given only 3% 
increase in circulation. 


79. Mr. Palkhivala said the 
policy worked admirably in the past 
because adjustability between pages 
and circulation was permitted. In our 





stage the Additional Solicitor General 
said that if a certain quantity of steel 
was allotted the Government could in- 
sist as to how it was going to be used. 
It was said that the out-put could be 
controlled. In our view, newsprint does 
not stand on the same footing as steel. 
It has been said that freedom of the 
press is indispensable to proper work- 
ing of popular Government. Patanjali 
Sastri, J. speaking for this Court in 
Romesh Thappar’s case, (1962) 3 SCR 
842 = (AIR 1962 SC 305) (supra) said 
that “Thus, every narrow and stringent 
limits have been set to permissible 
legislative abridgment of the right of 
free speech and expression, and this 
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was doubtless dueto the realisation that *. 
freedom..of speech and of the press lay,” . 
at the-foundation ‚of all democratit’- _ 
organisation, for without free political:“*: 
discussion ‘rio. public education, so es- 
sential ‘for the proper functioning of 
the processes: óf. popular . Government; : 
is possible”, It-is. appropriate: to, refer _. 
to what William Blackstone said in, his.: - 
commentaries: . i anne ene 
“Every free man has’ an undoubt- 
ed right to lay what sentiments he 
pleases before the public; to forbid this 
is to destroy the freedom of the press; 
but if he publishes what is improper, 
mischievous or illegal, he must take 
the consequence of his own temerity.” 
The faith of a citizen is that political 
wisdom and virtue will sustain them- 
selves in the free market of ideas so 
long as the channels of communication 
are left open. The faith in the popular 
Government rests on the old dictum 
“let the people have the truth and the 
freedom to discuss it and all will go 
well”. The liberty of the press remains 
an “Art of the Covenant” in every 
democracy. Steel will yield pro- 
ducts of steel. Newsprint will manifest 
whatever is thought of by man. 
The newspapers give ideas. The 
newspapers give the people the 
freedom to find out what ideas 
are correct. Therefore, the free- 
dom of the press is to be enriched by 
removing the restrictions on page limit 
and allowing them to have new edi- 
tions or new papers. It need not be 
stressed that if the quantity of news- 
print available does not permit grant 
of additional quota for new papers that 
is a different matter. The restrictions 
are to be removed. Newspapers have to 
be left free to determine their pages, 
their circulation and their new editions 
within their quota of (sic) that has 
been fixed fairly. 

80. - Clauses 3 and 3A of the 1962 
Newsprint Order prevent the peti- 
tioners from using white paper and 
writing paper. The Additional Solicitor 
General at one stage said that it was 
open to any newspaper to an unrestric- 
ted use of any form of paper so 
Jong as newspapers do not apply for 
newsprint. This argument exposes grave 
errors. In the first place, it shows that 
there is no shortage of white print- 
ing paper. Secondly, it will show that 
there is no justification for rationing of 
newsprint. The cost of indigenous white 
paper is double the cost of the imported 
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newsprint. This high price of white 

' printing paper is a deterrent to any 
newspaper to use it, The periodicals 
are permitted the use of white print- 
ing paper. That is because of Public 
Notice No. 4-ITC(PN)/63 dated 11 Janu- 
ary, 1963. That may be one of the rea- 
sons why periodicals have not com- 
plained of the policy. The periodicals 
can supplement their newsprint quota. 
Further, the clientele of the periodi- 
cals is different. The prices of periodi- 
cals are also different, In any event, 
it cannot be said that the newspapers 
can buy white printing paper to meet 
their requirements. Nor can such plea 
be an answer to the violation of fun- 
damental rights in Article 19 (1) (a) or 
infraction of Article 14 by the provi- 
sions of the impeached Newsprint 
Policy. 


81. In the present case, it can- 
not be said that the newsprint policy is 
a reasonable restriction within the am- 
it The newsprint 

















needs and requirements of newspapers 
with newspapers which are not their 
equal. Once the quota is fixed and 
direction to use the quota in accordance 
with the newsprint policy is made ap- 


Both page numbers and circulation are 
relevant for calculating the basic quota 
and allowance for increases. In the 
garb of distribution of newsprint the 
(Government has tended to control the 
growth and circulation of newspapers. 
Freedom of the press is both quali- 
tative and quantitative. 
both ïn circulation 


permits newspapers to increase circula- 
tion by reducing the number of pages, 
page area and periodicity, prohibits 
them to increase the number of pages, 


number and circulation. 


A.T.R. 

82. The Additional Solicitor 
General relied on the American deci- 
sion in (1969) 395 U.S. 367 = 23 Law 
Ed. 2d 371 (supra) in support of the 
contention that there should be an 
uninhibited market place of idea in 
which truth will ultimately prevail and 
there should not be monopolization of 
that market whether it be by the gov- 
ernment itself or by a private licensee. 
The press is not exposed to any mis~-] 
chief of monopolistic combination. . The 





of the society to preserve their politi- 
cal expression of comment not only 
upon public affairs but also upon the 
vast range of views and matters need- 
ed for free society. 


83. This Court in Sakal Papers 
ease, (1962) 3 SCR 842 = (AIR 1962 
SC 305) (supra) dealt with measures 
empowering the government to regu- 
Tate allocation of space to be allotted 
for advertising matter. This Court held 
that the measure had the direct effect 
of curtailing the circulation of the news- 
paper and thus to be violation of Arti- 
cle 19 (1) (a). It was said on behalf 
of the Government that regulation of 
space for advertisement was to pre- 
vent unfair competition. This Court 
held that the State could help 
or protect newly started newspapers 
but there could not be an abridgment 
of the right in Article 19 (1) (a) on the 
ground of conferring right on the 
public in general or upon a section of 
the public. 


84. The Additional] Solicitor 
General contended that the business 
aspect of the press had no special im- 
munity and the incidental curtailment 
in the circulation could not be freedom 
of speech and expression of the press- 
This Court in Sakal Papers case, (1962) 
3 SCR 842=(AIR 1962 SC 305) (supra) 
dealt with the measures for the fixation 
of price in relation to pages and the 
regulation of allotment of space for 
advertisement by each paper. These 
measures were said to be commercial 
activities of newspapers. This Court 
said that restrictions could be put upon 
the freedom to carry on business but 
the fundamental right of speech and 
expression could not be abridged or 
taken away. There could be reason» 


1973 
able restrictions on that right only as 
contemplated under Article 19 (2). 


85. Mr, Nambiar contended that. 


the Newsprint Policy did not fall 
within clause 5 (1) of the Import Con- 
trol Order 1955 and it was not validly 
made by the Central Government. The 
records with regard to the making and 
publication of the newsprint policy for 
1972-73 were looked into by this Court- 
It appears that the policy was publish- 
ed under the authority of the Cabinet 
decision. The policy was therefore vali- 
dly brought into existence. The various 
restrictions of the newsprint policy 
Ihave been examined earlier. The vari~ 
cus restrictions imposed by the news- 
printi policy are found to be unconstitu- 
on 


86. Clause 3 of the Newsprint 
Control Order 1962 was contended to 
confer unfettered and unregulated 
power on an executive officer. Clause 3 
(3A) of the Order of 1962 was also said 
to confer naked and arbitrary power- 
The disability imposed on newspapers 
from using printing and writing 
paper was said to be discrimina- 
tory. The Additional Solicitor Gene- 
ral contended that it is open to 
an unrestricted use of any form 
of paper so long as newspapers do 
not apply for newsprint. This would 
establish that there is no shortage of 
white printing paper. The error in the 
Government contention is thereby ex- 
posed. The periodicals were permitted 
in terms of publie Notice 4-ITC(PN)/63 
dated 11 January 1963 unrestricted use 
of white printing paper to supplement 
their quota of newsprint. That again 
shows that the Government contention 
is wrong because there is restriction 
with regard to use of white printing 
paper, The cost of white printing paper 
is high. It is said that the cost is Rupees 
2,750 per metric tonne for white print- 
ing paper compared to Rs. 1,274 of 
imported newsprint and Rs. 1,362 of 
Nepa newsprint. Clause 3 (3A) of the 
Order provides that no consumer of 
newsprint other than a publisher of 
text books or books of general interest 
shall use any kind of paper other than 
newsprint except with the permission 
in writing of the Controller. White 
printing paper like newsprint can be 
rationed. The distribution is to be fair 
and equitable. It is necessary also to 
point out that text books and 
books of general interest require 
facilities for using white printing 
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paper. Such measures with regard 
to rationing are defensible. It is 
true that no guidelines are to be 
found in clause 3 (3A) as to the 
circumstances under which a particular 
consumer of newsprint or class of con- 
sumers of newsprint other than a 
publisher of text books or books of 
general interest should or should not 
be allowed to use white printing paper. 
The Publie Notice allowing periodicals 
permission to use white printing paper 
is not challenged. Periodicals were not 
before this Court. It is therefore not 
necessary to express any opinion on 
clause 3 (3) and clause 3 (8A) of the 
Control Order. 

87. For the foregoing reasons 
the newsprint policy for 1972-73 viola- 
tes Articles 19 (1) (a) and 14 of the 
Constitution. The restrictions by fixing 
10 page limit in Remarks V and VIII 
of the policy infringe Articles 19 (1) 
(a) and 14 of the Constitution and 
are, therefore, declared unconstitutional 
and struck down. The policy of basic 
entitlement to quota in Remark V is 
violative of Articles 19 (1) (a) 
and 14 of the Constitution and is 
therefore struck down. The measure in 
Remark VII (a) is violative of Arts. 14 
and 19 (1) (a) of the Constitution and 
is struck down. 

88. The measures in Remark 
VII (c) read with Remark VIII are vio- 
lative of Articles 19 (1) (a) and 14 of 
the Constitution and are struck down. 
The prohibition in Remark X against 
common ownership unit from starting 
a new newspaper/pericdical or a new 
edition is declared unconstitutional and 
struck down as violative of Article 19 
(1) (a) of the Constitution. 

89. For these reasons the peti- 
tioners succeed. The import policy for 
newsprint for the year 1972-73 in 
regard to Remarks V, VII (a), VII (c), 
VIII and X as indicated above is struck 
down. The parties will pay and bear 
their own costs. 

MATHEW, J-e 90. These four writ 
petitions concern the validity of sub- 
clauses (3) and (3A) of Cl. 3 of the 
Newsprint Control Order, 1962, passed 
by the Government of India under Sec- 
tion 3 of the Essential Commodities 
Act, 1955, and the provisions of the 
Newsprint Import Control Policy for 
1972-73 hereinafter called the “News- 
print Policy”. The petitioners challenge 
the validity of sub-clauses (3) and (3A) 
of Cl. 3 of the Newsprint Control Order 
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and the provisions of the Newsprint 

‘Policy on the ground that they are 
violative of their fundamental right 
under Arts. 14 and 19 (1) (a) of the 
Constitution. 

91. Newsprint, which is a variety 
of printing papers, is the principal raw 
material required for newspapers and 
periodicals. Until 1957, the newsprint 
required in the country was being 
imported. In or about the year 1957, a 
mill called the National Newsprint and 
Paper Mills Ltd. was started. This mill 
is the only source of supply of indige- 
nous newsprint. The newsprint pro- 
duced in this mill is quite inadequate to 
meet the needs of the country. 

92. The production, supply and 
distribution of newsprint has been con- 
trolled ever since 1939. Article 369 of 
the Constitution vests the control of 
production, supply and distribution of 
newsprint within the exclusive jurisdic- 
tion of Parliament for a period of five 
years from the commencement of the 
Constitution. Newsprint is an ‘essential 
commodity’ under the Essential Com- 
modities Act, 1955 (see S, 2 (a) (vii) of 
the Act). 

93. The bulk of newsprint has 
to be imported from foreign countries 
and Government of India has a rest- 
ricted system of import from the year 
1943. The Central Government pro- 
mulgated the Imports (Control) Order, 
1955, in the exercise of the powers con- 
ferred by Sections 3 and 4A of the 
Imports and Exports (Control) Act, 
1947, and Cl. 3 (1) thereof reads as fol- 
Jows: 

“3. Restrictions of Import of cer- 
tain goods — (1) Save as otherwise 
provided in this Order, no person shall 
import any goods of the description 
specified in Schedule I, except under 
and in accordance with, a licence or a 
customs clearance permit granted by 
the Central Government or by any 
officer specified in Schedule II”. 
White printing paper (excluding laid 
marked paper which contains mechani- 
cal wood pulp amounting to not less 
than 70 per cent of the fibre content) 
is included as item 44 in Part V of 
Schedule I to that Order. 

94. Licence was granted to 
publishers of newspapers till 1962 for 
import of newsprint in accordance with 
the Import Trade Control policy pro- 
mulgated from time to time. 

95. On January 17, 1962, in the 
exercise of the powers under cl. 3 of 
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the Essential Commodities Act, 1955, 
the Central Government promulgated 
„the Newsprint Control Order, 1962. Cla- 
use 3 and Schedule I of the Order are 
as follows: 

“3. Restrictions on acquisition, sale 
and consumption of newsprint:. 

(1) No person other than an im- 
porter shall acquire newsprint except 
under and in accordance with the terms 
and conditions of an authorisation issu- 
ed by the Controller under this Order. 

(2) No dealer in newsprint shall 
sell to any person newsprint of any 
description or in any quantity unless 
the sale to that person of newsprint of 
that description or in that quantity is 
authorised by the Controller. 

(3) No consumer of newsprint shall, 
in any licensing period, consume or use 
newsprint in excess of the quantity 
authorised by the Controller from time 


to time. Ved 
SCHEDULE-I 

1. White printing paper (excluding 
Jaid marked paper) with fibre content 
of not less than 70 per cent mechani- 
cal wood pulp. 

2. Glazed newsprint. 

3. Indigenous newsprint manufac- 
tured by NEPA mills.” 

96. On December 29, 1962, the 
Central Government amended the said 
Order by promulgating a new sub-cla- 
use in cl. 3 viz, el, (3A) which runs as 
follows: f 

(3A) — No consumer of newsprint, 

other than a publisher of text books or 
books of general interest, shall use ‘any 
kind of paper other than newsprint ex- 
cept with the permission, in writing, of 
the Controller.” 
The policy with regard to the import 
and utilization of newsprint is enume- 
rated from time to time in the Impor 
Trade Control Policy (Red Books). The 
Registrar of Newspapers determines 
the newsprint and printing and writing 
paper entitlement of publishers of each 
of the newspapers in accordance with 
the aforesaid policy and the Chief Con- 
troller of Imports and Exports issues 
licences for import of newsprint in ac- 
cordance with the determination by the 
Registrar, 

97. The imported newsprint to- 
gether with that produced in the coun- 
try has to be rationed among the vari- 
ous newspapers in the Country. 

98. In_the year 1972-73, on ac- 
count of suspension of U. S. aid, there 
was a reduction of 11,000 tonnes in the 
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import of newsprint. Therefore, the 
newsprint available for distribution was 
less than what it was in 1971-72. 


99. The provisions of the News- 
print Policy which are challenged in 
these petitions might be summarised as 
follows: 


1. Fixation of basic entitlement 
for newspapers whose actual number 
of pages was more than 10 during 1970- 
71 or 1971-72 on the basis of (i) an ave- 
rage of 10 pages, and (ii) either the 
average circulation in 1970-71 or ad- 
missible circulation in 1971-72 plus in- 
creases admissible under the Policy of 
1971-72 whichever is more (Remark V). 

2. (i) Reduction in increases from 
5 per cent to 3 per cent for dailies with 
circulation of more than 1 lakh (Re- 
mark VII); and giving of 20 per cent 
fncrease to daily newspapers in the 
number of pages within the ceiling of 
10 pages provided this increase is not 
utilised for the increase of circulation 
(Remarks VII (e) and VIII). 

(ii) Prohibition to increase the 
number of pages, page area and perio- 
dicity by reducing circulation within 
the authorised quota but they are per- 
mitted to reduce the number of pages, 
page area and periodicity for increas- 
ing circulation (Remark VIID. 

3. (i) Prohibition to use the newsprint 
quota of one newspaper/periodical for 
the other newspaper/periodical in the 
case of newspapers/periodicals belong- 
ing to a Common Ownership Unit (Re- 
mark VIII); and 

(ii) Prohibition to start a new 
newspaper/periodical by the Common 
Ownership Unit from their authorised 
quota (Remark X). 


4, Denial of newsprint quota to: 

(i) an existing newspaper belong- 
fing to a Common Ownership Unit 
which has not been granted newsprint 
quota; and 

(ii) additional newspapers sponsor- 
ed or acquired by a Common Owner~ 
ship Unit (Remark X). 


5. Prohibition to use white print- 
ing paper by the newspapers which 
have been allotted newsprint (Cl. 3 
(3A) of the Newsprint Control Order). 

100. That there can be no un- 
limited right to acquire or use a scarce 
commodity like newsprint can admit of 
no doubt, The argument of the peti- 
tioners that Government should have 
accorded greater priority to the import 
of newsprint to supply the need of all 
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newspaper proprietors to the maxi- 
mum extent is a matter relating to the 
policy of import and this Court cannot 
be propelled into the unchartered 
ocean of Governmental policy. 

101. Let me first take the gene- 
ral question whether the provisions of 
the Newsprint Policy and the News- 
print Control Order abridge freedom 
of speech. 

102. The freedom of the press 
is no higher than the freedom of speech 
of a citizen under Art. 19 (1) (a). Arti- 
cle 19 does not specifically provide for 
the freedom of the press as the First 
Amendment of the Constitution of the 
U.S.A. does. The freedom of the press 
is simply an emanation from the con- 
cept of fundamental right of the free- 
dom of speech of every citizen (see 
Pandit M.S.M. Sharma v. Sri Krishna 
Sinha, (1959) Supp 1 SCR 806 = (AIR 
1959 SC 305). 

103. The respondents contended 
that the Newsprint Control Order and 
the Newsprint Policy are concerned 
with regulating the distribution of 
newsprint as a scarce commodity, and, 
if, in regulating the distribution of the 
commodity, the fundamental right of 
the freedom of speech is indirectly 
affected, that is not an abridgment of 
the freedom of speech, but only an 
abridgment of speech which is not 
prohibited by Art. 13 (2). In other 
words, the contention is that the pro- 
visions of the Newsprint Control Order 
as well as those of the Newsprint 
Policy relate to the regulation and dis- 
tribution of newsprint as a commodity 
necessitated by its scarcity and that 
these provisions are concerned, if at all, 
with the business activity of the press 
and have nothing to do with the free- 
dom of speech, and, even if there is an 
indirect impingement upon the freedom 
of speech, it is not an abridgment of 
that freedom as contemplated by Arti- 
cle 13 (2). 

104. Article 13 (2) provides 
that the State shall not make any law 
which takes away or abridges the rights 
conferred by Part III and any law 
made in contravention of this clause 
shall, to the extent of the contraven- 
tion, be void. In the context, what is 
prohibited by Art. 13 (2) is, the mak- 
ing of any law which takes away or 
abridges the right conferred by Arti- 
cle 19 (1) (a). What Dr. Meiklejohn 
said of the First Amendment of the 
Constitution of U.S.A. applies equally 
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to Art. 19 (1) (a) read with Article 
13 (2). He said: 

“That amendment, then, we may 
take it for granted, does not forbid the 
abridging of speech. But, at the same 
time, it does forbid the abridging of the 
freedom of speech.” 

(see Political Freedom, p. 21). 

105. Art. 19 (1) (a) guarantees 
to the citizens, the fundamental right 
of the freedom of speech and Art. 19 
(2) enumerates the type of restrictions 
which might be imposed by law. 
It does not follow from this that free- 
dom of expression is not subject to 
regulations which may not amount to 
abridgment, It is a total misconcep- 
tion to say that speech cannot be 
regulated or that every regulation of 
‘ speech would be an abridgment of the 
freedom of speech. In other words, 
regulation of speech is not inconsistent 
with the concept of the freedom of 
speech unless the regulation amounts 
to abridgment of that freedom. No 
freedom, however absolute, can be free 
from regulation. Though the right 
under Art. 30 (1) is in terms absolute, 
this Court said in In Re the Kerala 
Education Bill, 1957, 1959 SCR 995= 
(AIR 1958 SC 956) that the right is 
subject to reasonable regulation. The 
Privy Council said in 1950 AC 235 at 
p- 310 that regulation of trade and 
commerce is compatible with the abso- 
lute freedom of trade and commerce. 
In fact, the very essence of freedom 
in an ordered society is regulation. The 
application of the term ‘abridge’ is not 
difficult in many cases but the pro- 
blem arises in certain types of situa- 
tions. The important ones are where 
a regulation is not a direct restriction 
of expression but is designed to accom- 
plish another objective and the impact 
upon the expression is secondary or 
indirect. This problem may appropriate- 
ly be formalized in terms of defining 
the key elements, namely, “freedom of 
speech”, “abridge” and “law”. These 
definitions must be functional in cha- 
racter, derived from the basic consi- 
derations underlying a system of free- 
dom of expression (See Thomas L 
Emerson, Toward a General Theory of 
First Amendment (Yale Law Journal, 
Vol. 72, 1962-63, 877).) As I said, mea- 
sures which are directed at other forms 
of activity but which have a secondary, 
indirect or incidental effect upon ex- 
. pression do not generally abridge the 
freedom of speech unless the content 
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of the speech itself is regulated. Such 
measures include various types of tax 
and economic regulations, the imposi- 
tion of political qualification for ob- 
taining Government employment or 
any other benefits or privileges, the 
activities of legislative committees and 
the political restrictions on rights of 
aliens. By hypothesis, the regulation 
imposed is, taken by itself, a legitimate 
one, aimed directly at the control of 
some other activity. The question is its 
Secondary impact upon an admitted 
area of expression. This is essentially a 
problem of determining when the regu- 
lation at issue has an effect upon ex- 
pression which constitutes an abridg- 
‘ment within the meaning of Art. 13 (2). 
In other words, the Court must under- 
take to define and give content to the 
word “abridge” in Art. 18 (2). This 
judgment, like the judgment in defin- 
ing “free speech” must be made in the 
light of the affirmative theory under- 
lying freedom of expression to which I 
shall come in a moment, and the vari- 
ous conditions essential to maintaining 
a workable system. In fact, regular tax 
measures, economic regulations, social 
welfare legislation like a general cor- 
poration tax, wage and hour legislation, 
factory laws and similar measures may, 
of course, have some effect upon free- 
dom of expression when applied to per- 
sons or organisations engaged in vari- 
ous forms of communication, But where 
the burden is the same as that borne 
by others engaged in different forms of 
activity, the similar impact on expres- . 
Sion seems clearly insufficient to con- 
stitute an abridgment of freedom of 
expression. The use of such measures to 
contro] the content of expression would 
be clearly impermissible as that would 
be an abridgment of the freedom of 
speech (see Thomas I. Emerson, Toward 
a General Theory of First Amendment 
(Yale Law Journal, Vol. 72, 1962-63, 
877)) So also a special tax on press 
alone, or, a tax exemption available 
only to those with particular political 
views or associations would not be per- 
mitted (see Alice Lee Grossjean v. 
American Press Co, (1936) 297 U.S. 233 
and Robert Murdock v. Commonwealth 
of Pennsylvania, (1943) 319 US 105). 
“In other words, though the speech it- 
self be under the First Amendment, the 
manner of its exercise or its collateral 
aspects may fall beyond the scope of 
the amendment” William J. Brennan, 
Jr., “The Supreme Court and the Mei-~ 
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klejohn Interpretation of the First 
Amendment,” Harvard Law Review, 
Vol. 79, No. 1, p. 1. This principle is 
{illustrated by the case of Naresh Shri- 
dhar Mirajkar v. State of Maharash- 
tra, (1966) 3 SCR 744 at p. 762 = 
(AIR 1967 SC 1) where the Bombay 
High Court, by an order, prohibited 
the publication of the evidence of a 
witness and the question was, whether 
the order abridged the fundamental 
right of the freedom of speech of the 
petitioner in the case. The Court held 
by a majority that it did not. Gajen- 
dragadkar, C. J. said: 

“As we have already indicated, the 
impugned order was directly concerned 
with giving such protection to the wit- 
ness as was thought to be necessary in 
order to obtain true evidence in the 
case with a view to do justice between 
the parties. If, incidentally, as a result 
of this order, the petitioners were not 
able to report what they heard in 
Court, that cannot be said to make the 
impugned order invalid under Art. 19 
(1) (a)...... Any incidental consequence 
which may flow from the order will 
not introduce any constitutional infir- 
mity in it”. 

It was said that this dictum of the 
Jearned Chief Justice was made under 
the radiating influence of A. K. Gopa- 
lan v. State of Madras, 1950 SCR 88= 
(AIR 1950 SC 27) and that the decision 
has been practically overruled by 
Bank Nationalization Case, (1970) 3 
SCR 530 (532) = (AIR 1970 SC 564). 
I do not wish to enter the controver- 
sial thicket as to the extent to which 
the principle laid down in Gopalan’s 
case, 1950 SCR 88=(AIR 1950 SC 27) 
has been eroded by the Bank Nationali- 
sation case, (1970) 3 SCR 530 = (AIR 
1970 SC 564). I need only say that in 
the area of free speech, the principle 
I have stated is well established. The 
principle was applied by this Court in 
1959 SCR 12=(AIR 1958 SC 578). 
There the question was, whether the 
provisions of the Working Journalists 
(Conditions of Service) and Miscellane~ 
ous Provisions Act, 1955, violated the 
fundamental right of the petitioner 
under Art. 19 (1) (a). The argument 
was that the decision of the Wage 
Board in fixing the rates and scales of 
wages without any consideration what- 
soever as to the capacity of the news- 
paper industry to pay the same, impos~ 
ed too heavy a financial burden on the 
industry and had disabled it from exer- 
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cising its fundamental right of the 
freedom of speech. But the Court said: 

“The impugned Act, judged by its 
provisions, was not such a law but was 
a beneficent legislation intended to 
regulate the conditions of service of 
the working journalists and the conse- 
quences aforesaid could not be the 
direct and inevitable result of it. Al- 
though there could be no doubt that it 
directly affected the press and fell out- 
side the categories of protection men- 
tioned in Art. 19 (2), it had not the 
effect of taking away or abridging the 
freedom of speech and expression of 
the petitioner and did not, therefore, 
infringe Art. 19 (1) (a) ofthe Constitu- 
tion.” The same principle finds expres- 
sion in the decision in (1968)391 U.S. 367, 
where the U, S. Supreme Court said 
that even assuming that the alleged 
communicative element in the burning 
of the Selective Service Certificate is 
sufficient to bring into play the free- 
dom of speech, it combines both 
‘speech’ and ‘non-speech’ elements, and 
when speech and non-speech elements 
are combined in the same course of 
conduct, a sufficiently important gov- 
ernmental interest in regulating the 
non-speech element can justify inci- 
dental limitations on freedom of speech. 
The Court further observed that a 
government regulation is sufficiently 
justified if it is within the constitu- 
tional power of the Government; if it 
furthers an important or substantial 
governmental interest; if the govern- 
mental interest is unrelated to the sup- 
pression of free expression and the 
freedom of speech is no greater than 
is essential to the furtherance of that 
interest. 

106. In (1962) 3 SCR 842 (866) . 
=(AIR 1962 SC 305) this Court was 
concerned with the validity of the 
Newspaper (Price and Page) Act, 1956, 
and Daily Newspaper (Price and Page) 
Order, 1960. The whole subject matter 
fell directly under Art. 19 (1) (a). It 
was not a case where the impingement 
on the freedom of speech was indirect. 
The legislation in that case directly 
restricted circulation of newspapers. 
The direct effect of the legislation, in 
other words, was to abridge the free- 
dom of speech by curtailing circulation. 
The learned judges, after referring to 
the Express Newspaper case, 1959 SCR 
12 = (AIR 1958 SC 578) said that the 
impugned law, far from being one, 
which merely interfered with the right 
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of freedom of speech incidentally, did 
so directly. 

; 107. Mr. Palkhiwala, appearing 
for the petitioners in Writ Petition 


No. 334 of 1971, submitted that the . 


true test to decide whether the -free- 
dom of speech of the petitioners has 
been abridged is to see what is the 
direct. effect of the Newsprint Control 
Order and the Newsprint Policy. He 
submitted that it is neither their pith 
and substance nor their subject matter 
that should be taken into consideration 
for deciding the question whether they 
operate to abridge the freedom of 
speech, but their direct effect. The 
question to be asked: and answered, ac- 
cording to counsel is, what is the direct 
effect of the Newsprint Control Order 
and the Newsprint Policy? 

108. Tf, on account of scarcity 
of newsprint, it is not possible, on an 
equitable distribution, to allot to the 
petitioners, newsprint to the extent 
necessary to maintain the present cir- 
culation of the newspapers owned by 
them with same page level and, as a 
result, the circulation of the news- 
papers or their page level has to be 
reduced, could it be contended that 
there has been abridgment of the free- 
dom of speech? Surely, the reduction 
in page level or circulation is the direct 
result of the diminished supply of 
newsprint. Yet, I do not think that 
anybody will say that there is an abri- 
dgment of the freedom of speech of the 
petitioners, There might be an abridg- 
ment of speech, but not an abridgment 
of the freedom of speech. 

109. The pith and substance 
test, although not strictly appropriate, 
might serve a useful purpose in the 
process of deciding whether the provi- 
Sions in question which work some 
interference with the freedom of 


Speech are essentially regulatory in™ 


character (see the observation of Lord 
Porter in 1950 AC 235 (312-3)). 

110. With this background, Je 
me proceed to consider more specifical- 
Iy the arguments of the petitioners. 

111. It was contended for the 
petitioners that the newsprint policy 
which fixes a 10-page ceiling for calcu- 
Tation of newsprint quota for their 
dailies which had a page level above 
ten directly abridges their fundamental 
right of free speech and that the pro- 
vision of the Newsprint Policy which 
provides for 20 per cent increase in the 
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number of pages to daily newspapers 
within the ceiling of 10 pages offends 
Art. 14. i 
112. Before 1972-73, the news- 
print allocation policy was based on 
the page level of 1957 coupled with 
the circulation figures of 1961-62, and 
all entitlements were calculated, with 
allowable increases and adjustments, 
from year to year on that basis. As a 
result, the newspapers which entered 
the field after 1962-63 were at a dis- 
advantage and were pegged to their 
own lower page and circulation level. 
There were many papers specially in 
the Indian Languages group where 
the actual circulation even during 1970- 
71 exceeded the notional circulation 
figure which was arrived at cumula- 
tively based on the 1961-62 figures. The 
result of the previous policies was that 
some newspapers which had already a 
very large circulation at the time of 
introduction of newsprint rationing 
and were not interested in increasing 
circulation substantially were able to 
use the newsprint allotted to them so 
as to increase the number of pages. On 
the other hand, the newspapers which 
were at a lower level of circulation but 
had the potential to increase the reader- 
ship were restricted to the ad hoc per- 
centage increase allowed under those 
policies but were unable at the same 
time to increase the number of their 
pages as they could not afford to cut 
down the existing circulation. The 
growth of such newspapers was, there= 
fore, affected by the prior newsprint 
allocation policies. The Newsprint 
Policy in question seeks to remedy this 
situation. It recognises the circulation 
of all newspapers big and small as of 
1970-71 and provides for a small 
growth rate. 1970-71 is taken as the 
base year because, with the events in 
Bangla Desh, Indo-Pak hostilities and 
the State elections, the circulation figu- 
res for 1971-72 would not represent the 
circulation figures of a normal year. 
113. The fixation of 10-page 
ceiling for the calculation of newsprint 
quota has, among the big newspapers, 
affected 22 newspapers which, prior to 
the policy for 1972-73, were actually 
operating on a page-level above 10. 
— 114 The Union of India justi- 
fies the reduction in the page level of 
these papers to 10 on three principal 
grounds: (1) that these papers devote 
proportionately high percentage of 
space for advertisements at high rates 
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and that the cut in pages imposed 
would not be felt by them if they 
rationalise their working and adjust 
their advertisement space; (2) that the 
imposition of cut in the pages was 
necessary on account of the short sup- 
ply of 11,000 tonnes of newsprint due 
to suspension of U.S. Aid and (3) that 
the cut was necessary to have fair and 
equitable distribution of newsprint 
enone all newspapers and periodi- 
cals, 


115. The objectives sought to 
be achieved by the Newsprint Policy 
are: (1) to correct the inequity of the 
previous newsprint allocation policies 
as a result of which the newspapers 
which had high page level in 
1957 got unfair advantage over 
the newspapers which were start- 
ed thereafter and (2) to help the 
newspapers operating below 10 pages 
to achieve a 10 page level by 20 per 
cent increase in growth rate so as to 
enable them to attain a position of 
equality with those which were operat- 
ing above 10~-page level in 1970-71. 


116. It may be recalled that 
the Newsprint Policy provides for fixa- 
tion of basic entitlement for newspapers 
whose actual number of pages was 
more than 10 during 1970-71 and 1971- 
72 onthe basis of (1) an average of 10 
pages, and (2) either the average circu~ 
fation in 1970 or admissible circulation 
in 1971-72, plus, increase admissible 
under the policy of 1971-72 whichever 
is greater. Fixation of page level for 
calculating the entitlement of quota for 
a newspaper is not a new feature. The 
previous policies provided inter alia 
that allocation would be calculated on 
the basis of a page level upto 12 pages 
and restricted to an increase of not 
more than 2 pages at a time. Therefore, 
even under the prior policies, the news- 
print allocation was calculated on the 
basis of a maximum page level which 
was 12 pages as mentioned above, ex- 
cept in the case of six newspapers 
whose page level in 1957 was more 
than 12 pages. 

117. Dailies are classified as 
‘big’, ‘medium’ and ‘small’. A news- 
paper with a circulation of over 50,000 
is ‘big’, that with a circulation ranging 
from 15,000 to 50,000 is ‘medium’ and 
that with a circulation below 15,000 is 
‘small’. The average page number of 
big dailies was 10.3. Out of the 45 big 
dailies, 23 operated on a page level of 
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Tess than 10 pages and 22 operated on. 
a page level, of more than 10. The 
average page level of all the dailies 
was 5.8. Out of the 45 big dailies, 30 
are language and 15. English. All the 
15 big dailies in English operated on an 
average page level over 10 and their 
average page level was 13.45. Even the 
medium English dailies operated on a 
page level over 10 and the average of 
their page level was 11.08. 

118. The Government contend- 
ed that the effect of the policy of al- 
Jowing page increase and circulation 
increase from time to time has been to 
help the growth of press, that this is 
how papers like Anand Bazar Patrika, 
Jugantar and Deccan Herald (English) 
have come to the present level of cir- 
culation and that newspaper proprietors 
in India including the petitioners have 
unanimously recommended to the Gov- 
ernment in January, 1969, that a page 
Jevel of 8 should be the national mini- 
mum requirement for a medium of 
information and that it should be 
permitted to reach as wide a public as 
possible. 

119. To examine the question 
whether Newsprint Policy is directed 
against the big dailies and is calculated 
to strangle them and whether it would 
offend their fundamental rights under 
Arts. 14 and 19 (1) (a), it is necessary 
to have an idea as to what are the ob- 
jects sought to be achieved by this 
freedom and how they could be achiev- 
ed. It is also necessary to have some 
notion about the concept of equality in 
the distribution of a scarce commodity 
like newsprint. 

120. The freedom of speech is a 
concept which was transplanted into 
our Constitution from the First Amend- 
ment to the Constitution of U.S.A. In 
Express Newspapers case, 1959 SCR 
12 = (AIR 1958 SC 578) this Court ob- 
served: 

“It is trite to observe that the fun- 
damental right to the freedom of speech 
and expression enshrined in Art. 19 (1) 
(a) of our Constitution is based on 
these provisions in Amendment I of the 
Constitution of the United States of 
Ameriea...... x 

As to what the ‘freedom of speech’ 
means there is no unanimity among 
the jurists. Writing in the Federalist 
Papers, ( The Federalist. No. 84, at 
p. 514.) Alexander Hamilton observed: 

“On the subject of the liberty of 
the press, as much as has been said, I 
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- cannot forbear adding a remark or two 
AEA I contend that whatever has been 
Said about it...... amounts to nothing. 
What signifies a declaration that “the 
liberty of the press shall be inviolably 
preserved”? What is the liberty of the 
Press? Who can give it any definition 
which would not leave the utmost lati- 
tude for evasion? I hold it to be im- 
practicable............cceee- id i 
Professor Chafee said: Chafee, Book 
Review, 62 Harvard Law Review, 891, 


898: 

“The truth is, I think, that the fra- 
mers had no very clear idea as to what 
they meant by “the freedom of speech 
or of the press” but we can say with 
reasonable assurance...... that the free- 
dom which Congress was forbidden to 
abridge was not, for them, some abso- 
Iute concept which had never existed 
on’ earth.” 
whet Lincoln said of liberty is relevant 

ere: 

“The world has never had a good 

definition of (it).” 
Justice Holmes gave at different times 
opposite interpretations of the historic 
meaning of the First Amendment. 
Speaking for himself and Justice Bran- 
deis, he observed: -Abrams v. United 
States (1918) 250 US 616 (630): 

“History seems to me against the 
notion (that) the First Amendment left 
the common law as to seditious libel in 
force.” 

A few years earlier, he had written for 
the Court: Patterson v. Colorado, (1906) 
215 U.S. 454, 462. 

“(T)he main purpose of such con- 

stitutional provisions ‘to prevent all 
such previous restraints......... as had 
been practiced by other governments,’ 
and they do not prevent the subsequent 
punishment of such as may be deemed 
contrary to the public welfare”. 
In this statement Holmes had the sup- 
port of Cooley, who maintained that 
its Blackstonian outlook “has been fol- 
lowed by American. commentators of 
standard authority as embodying cor- 
rectly the idea incorporated in the con- 
Stitutional law of the country by the 
provisions in the American Bill of 
Rights.” (Chafee, Book Review, 62 
Harvard Law Review, 891, 898). 

_ 121. The values sought by 
society in protecting the right to the 
freedom of speech would fall into fouz 
broad categories. Free expression is 
necessary (1) for individual fulfilment, 
(2) for attainment of truth, (3) for 
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participation by members of the socie- 
ty in political or social decision mak- 
ing, and (4) for maintaining the balance 
between stability and change in society. 
In the traditional theory, freedom of 
expression is not only an individual 
good, but a social good. It is the best 
process for advancing knowledge and 
discovering truth. The theory contem- 
plates more than a process of indivi- 
dual judgment. It asserts that the pro- 
cess is also the best method to reach 
a general or social judgment. In a de- 
mocracy the theory is that all men are 
entitled to participate in the process of 
formulating common decisions. (see 
Thomas I, Emerson, Toward a General 
Theory of I Amendment, Yale Law 
Journal, Vol, 72, 1962-63,877). The 
erucial point is not that freedom 
of expression is politically useful 
but that it is indispensable to the 
operation of a democratic system. 
In a democracy the basie premise 
is that the people are both the 
governors and the governed. In order 
that governed may form intelligent 
and wise judgment it is necessary that 
they must be appraised of all the as- 
pects of a question on which a decision 
has to be taken so that they might 
arrive at the truth. And this is why 
Justice Holmes saidin Abrams v, Uni- 
ted States, (1918) 250 U.S. 616: 

“But when men have realized that 
time has upset many fighting faiths, 
they may come to believe even more 
than they believe the very foundations 
of their own conduct that the ultimate 
good desired is better reached by free 
trade in ideas — that the best test of 
truth is the power of thought to get 
itself accepted in the competition of the 
market, and that truth is the only 
ground upon which their wishes safe- 
ly can be carried out. That at any rate 
is the theory of our Constitution.” 
Judge Learned Hand said that the 
newspaper industry serves one of the 
most vital of all general interests, 
namely, the dissemination of news 
from as many different sources, and 
with as many different facets and colo- 
urs as is possible; that the freedom of 
speech presupposes that right conclu- 
sions are more likely to be gathered out 
of a multitude of tongues, than through 
any kind of authoritative selection (see 
United States v. Associated Press, 52 
Federal Suppl. 362, 372. (So Dist. N. Y. 
(1943) ). The same sentiment was echoed 
by Justice Black when he said that the 
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freedom of speech rests on the assump- 
tion that the widest possible dissemina- 
tion. of information from diverse 
and antagonistic sources is essen- 
tial to the welfare of the public 
(Associated Press v. United States, 
(1945) 326 US 1, 20.) But this 
fundamental presupposition is serious- 
Iy weakened by concentration of power. 
Instead of several views of the facts 
and several conflicting opinions, news- 
paper readers in many cities, or, still 
‘worse, in wide regions, may get only a 
single set of facts and a single body of 
opinion, all emanating from one or two 
owners, (See Zechariah Chafee, Jr. 
Government and Mass Communica- 
tions, Vol. I, pp. 24-25). Our Constitu- 
tional law has been singularly indif- 
ferent to the reality and implications of 
non-governmental obstructions to the 
spread of political truth. This indif- 
ference becomes critical: when a com- 
paratively few private hands are in a 
position to determine not only the con- 
tent of information but its very availa- 
bility (see Jerome A. Barron, “Access 
to the Press — A New First Amend- 
ment right”. Harvard Law Review, 
Vol. 80, 1641, 1643). 

122. With the concentration of 
mass media in a few hands, the change 
of an idea antagonistic to the idea of 
the proprietors of the big newspapers 
getting access to the market has be- 
come very remote. It is no use having 
a right to express your idea, unless 
you have got a medium for expressing 
it. The concept of a free market for 
ideas presupposes that every type of 
ideas will get into the market and if 
free access to the market is denied for 
any ideas, to that extent, the process of 
competition becomes limited and the 
chance of all the ideas coming to the 
market is removed. There can be no 
doubt that any mass medium having 
the greatest circulation will influence 
the political life of the country because 
the ideal for which the paper stands 
has got the greatest chance of getting 
itself known to the public. It will also 
affect the economic pattern of the soci- 
ety. Whether or not the modern big 
newspaper is the cultural arm of the 
industry, it has an interest in the pre- 
sent method of production and distri- 
bution, as it subsists mainly upon ad- 
vertisement. 

123. The Mahalanobis Commit- 
tee on Distribution of Income and 
Levels of Living, in its report has, 


B. C. & Co. v. Union of India (Mathew J.) [Prs. 121-124] S. C. 139 


after stating that economic power is 
exercised also through control over. 
mass media of communication, said: 
Report of the Committee on Distribu- 
tion of Income and Levels of Living 
Part I, pp. 51-52. 

“Of these, newspapers are tthe most 
important and constitute a powerful 
ancillary to sectoral and group in- 
terests. It is not, therefore, a matter for 
surprise that there is so much inter- 
linking between newspapers and big 
business in this country, with news- 
papers controlled to a substantial ex- 
tent by selected industrial houses 
directly through ownership as well as 
indirectly through membership of their 
boards of directors. In addition, of 
course, there is the indirect control 
exercised through expenditure on ad- 
vertisement which has been growing 
apace during the Plan periods. In a 
study of concentration of economic 
power in India, one must take into ac- 
count this link between industry and 
newspapers which exists in our coun- 
try to a much larger extent than is 
found in any of the other democratic 
countries in the World.” 

124. Tf ever there was a self- 
operating market of ideas, as Justice 
Holmes assumed, it has long since ceas- 
ed to exist with the concentration of 
mass media in few hands. Protection 
against government is not enough to 
guarantee that a man who has someth- 
ing to say will have a chance to say 
it. The owners and the managers of the 
press determine which persons, which 
facts, which version of facts, which 
ideas shall reach the public. Through 
concentration of ownership, the variety 
of sources of news and opinion has be- 
come limited. At the same time, the 
citizen’s need for variety and new opi- 
nions has increased. He is entirely de- 
pendent on the quality, proportion and 
extent of his news supply, — the mate- 
rials for the discharge of his duties as 
a citizen and a judge of public affairs 
— on a few newspapers, The Press 
Commission has observed in its report 
(Part I, p. 310) that since the essence 
of the process of formation of opinion 
is that the public must have an oppor- 
tunity of studying various points of 
view and that the exclusive and con- 
tinuous advocacy of one point of view 
through the medium of a newspaper 
which holds a monopolistic position is 
not conducive to the formation of 
healthy opinion, diversity of opinion 
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should be promoted in the interest of 
free discussion of publie affairs. 


125. The mass media’s develop- 
ment of an antepathy to ideas antago- 
nistic to theirs or novel or unpopular 
ideas, unorthodox points of view which 
have no claim for expression in their 
papers makes the theory of market 
place of ideas too unrealistic. The pro- 
blem is how to bring all ideas into the 
market and make the concept of free- 
dom of speech a live one having its 
roots in reality. A- realistic view of our 
freedom of expression requires the 
recognition that right of expression is 
somewhat thin if it can be exercised 
only on the sufferance of the mana- 
gers of the leading newspapers. ‘The 
freedom of speech, if it has to fulfil its 
historic mission, namely, the spread- 
ing of political truth and the widest 
dissemination of news, must be a free- 
dom for all citizens in the country. 
“What is essential” accordng to Mei- 
klejohn, “is not that everyone shall 
speak, but that everything worth say- 
ing shall be said” (Political Freedom, 
p. 26.) If media are unavailable for most 
of the speakers, can the minds of the 
hearers be reached effectively? It is 
here that creation of new opportuni- 
ties for expression or greater opportu- 
nities to small and medium dailies to 
reach a position of equality with the 
big ones, is as important as the right 
to express ideas without fear of gov- 
ernmental restraint. It is only the new 
media of communication that can lay 
sentiments before the public and it is 
they rather than the government who 
can most effectively abridge expres- 
sion by nullifying the opportunity for 
an idea to win acceptance. As a con- 
stitutional theory for communication of 
ideas, laissez faire is manifestly irrele- 
vant (see Barren, Access to Press, Har- 
vard Law Review, Vol. 80, 1641). 
What is, therefore, required is an 
interpretation of Article 19 (1) (a) 
which focuses on the idea that 
restraining the hand of the government 
is quite useless in assuring free speech, 
if a restraint on access is effectively 
secured by private groups. A constitu- 
tional prohibition against governmental 
restriction on the expression is effec- 
tive only if the Constitution ensures an 
adequate opportunity for discussion. 


126. Any scheme of distribu- 
tion of newsprint which would make 
the freedom of speech a reality by 


A.L R. 
making it possible the dissemination of 
ideas as news with as many different 
facets and colours as possible would not 
violate the fundamental right of the 
freedom of speech of the petitioners. In 
other words, a scheme for distribution 
of a commodity like newsprint which 
will subserve the purpose of free flow 
of ideas to the market from as many 
different sources as possible would be 
a step to advance and enrich that free- 
dom. If the scheme of distribution is 
calculated to prevent even an oligopoly 
ruling the market and thus check the 
tendency -to monopoly in the market, 
‘that will not be open to any objection 
on the ground that the scheme invol- 
ves -a regulation of the press which 
would amount to an abridgment 
of the freedom of speech (see Citizen 
Publishing Co. v. United States, (1969) 
394 US 131). Promoting effective com- 
petition of ideas in the market alone 
will ensure the emergence of truth out 
of the competition; at any rate that is 
the basis underlying the guarantee of 
free speech, and any distribution of 
newsprint calculated to promote com- 
petition by making the competitors 
equal in strength cannot but be charact~ 
erized as a scheme to advance the free- 
dom. One cannot promote competition 
by making the strong among the com- 
petitors stronger or the tall taller but 
by making the weak among them 
strong and the short tall. So, even if 
the scheme of distribution aims at 
making dailies with smaller page-level 
and less circulation attain a position of 
equality in respect of page level . and 
circulation with those having a page 
level of 10 and enjoying greater circula- 
tion, that would not, in any way, be 
Open to objection onthe ground of 
violation of Art. 19 (1) (a). I am unable 
to understand how the fixation of a 
minimum page level of 10 for calcula- 
tion of quota of newsprint would offend 
the fundamental right of the freedom 
of speech of the petitioners. In any 
scheme of distribution of a scarce com- 
modity, there must be some basis on 
which the entitlement should be calcu- 
lated. It is because newsprint is scarce 
that it is being rationed. Ex-hypothesi, 
newsprint cannot be distributed accord- 
ing to the needs of every consumer. 
The freedom of speech does not mean 
a right to obtain or use an unlimited 
quantity of newsprint. Art. 19 (1) (a) is 
not a “guardian of unlimited talkative- 
ness”, The average page level of all the 
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dailies was 5.8. The Union of India 
| contends that the petitioners themselves 
recommended a national minimum page 
evel of 8 for dailies and that, but for 
the inordinate space devoted to com- 
mercial advertisement, 10 pages for a 
daily would be sufficient to express its 
views and publish the news and that 
the petitioners beat the big bass drum 
of Art. 19 (1) (a), not because their 
freedom of expression is abridged, but 
that they are deprived of a part of the 
revenue from commercial advertise- 
ment. 

“127. Itis settled by the deci- 
sion of this Court in (1960) 2 SCR 671 
(688-90) = (AIR 1960 SC 554) that 
commercial advertisement does not 
come within the ambit of the freedom 
of speech guaranteed by Art. 19 (1) (a). 
I have already indicated that any cur- 
tailment of speech occasioned by rati- 
oning of newsprint due to its scarcity 
can only affect freedom of speech in- 
directly and consequently there would 
not be any abridgment of it. 

128. It has been said that in the 
scheme of distribution of newsprint, 
unequals have been treated equally and, 
therefore, the Newsprint Policy viola- 
tes Art. 14 of the Constitution, To 
decide this question regard must be had 
to the criteria to be adopted in dis- 
tributing the material resources of a 
community. Arguments about equa- 
lity in this sphere are really arguments 
about the criteria of relevance. The 
difficulties involved in developing such 
criteria have occupied philosophers for 
centuries. Despite the refinements that 
distinguish the theories of various phi- 
losophers, most such theories represent 
variations on two basic notions of equa~ 
lity; numerical equality and propor- 
tional equality. The contrast between 
the two notions is illustrated by the 
difference between the right to an 
equal distribution of things and the 
equal right with respect to distribu- 
tion of such things According to the 
former, each individual is to receive 
numerically identical amounts of the 
benefit being distributed or the burden 
imposed in the publie sector, whereas 
the latter means only that all will 
receive the same consideration in the 
distributional decision, but that the 
numerical amounts distributed may 
differ, Proportional equality means 
equality in the distribution according 
to merit or distribution according to 
need (see Developments—-Equal Protec- 
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tion. Harvard Law Review, Vol. 82, 
p. 1165).) But the Supreme Court of 
U.S.A, has departed from this tradi- 
tional approach in the matter of equax 
lity and has adopted a more dynamic 
concept as illustrated by the decisions 
in Griffin v, Illinois, (1956) 351 U.S. 
12 and Douglas v. California, (1963) 
372 U.S. 353. In these cases it was 
held that the State has an affirmative 
duty to make compensatory legislation 
in order to put two really unequal per~ 
sons on a footing of equality. In other 
words, the traditional doctrine that the 
Court is only concerned with formal 
equality before the law and is not con« 
cerned to make men equal who are 
really unequal has undergone radical 
change in the recent years as illustra» 
ted by these cases. Justice Harlan dis~ 
sented both in Griffin’s case-and Dous 
glas’ case and his dissenting opinion in 
the former case reveals the traditional 
and the new approaches and also high- 
lights the length to which the majority 
has gone: 


. _.“The Court thus holds that, at least 
in this area of criminal appeals, the 
Equal Protection Clause imposes on 
the States an affirmative duty to lift 
the handicaps flowing from differences 
in economic circumstances. That hold« 
ing produces the anomalous result that 
a constitutional admonition to the Sta« 
tes to treat all persons equally means 
in this instance that Illinois must give 
to some what it requires others to pay 
for...... It may as accurately be said 
that the real issue in this case is not 
whether Illinois has discriminated but 
whether it has a duty to discriminate.” 
The crucial question today, as regards 
Art. 14, is whether the command impli« 
cit in it constitutes merely a ban on 
the creation of inequalities by the State, 
or, a command; as well, to eliminate 
Inequalities existing without any con- 
tribution thereto by State action. The 
answer to this question, has already 
been given in the United States under 
the equal protection clause in the two 
cases referred to, in certain areas. The 
Court, in effect, has begun to require 
the State to adopt a standard which 
takes into account the differing eco- 
nomic and social conditions of its citi« 
zens, whenever those differences stand 
in the way of equal access to the exer- 
cise of their basic rights. It has been 
said that justice is the effort of man 
to mitigate the inequality of men. The 
whole drive of the directive principles 
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of the Constitution is toward this goal 
and it is in consonance with the new 
concept of equality. The only norm 
which the Constitution furnishes for 
distribution of the material resources 
of the community is the elastic norm 
of the common good (see Art. 39 (b)). 
I do not think I can say that the prin- 
ciple adopted for the distribution is not 
for the common good. 


129. That apart, one of the 
objects of the Newsprint Policy was to 
remedy the inequality created by the 
previous policies and to enable the dai- 
lies having less than 10 pages to attain a 
position of equality with those operat-~ 
ing on a page level of 10 or more. I 
think the allowance of 20 per cent in- 
crease for growth in page-level pro- 
vided in Remark VII is based ona 
classification and that the classification 
is grounded on an intelligible differen- 
tia having a nexus to the object sought 
to be achieved. 


136. By far the most fundamen~ 
tal attack made by counsel for the peti- 
tioners was that levelled against the 
provision in Remark VII which pro~- 
vides that within the quantity of news- 
print authorised for the licensing 
period, each newspaper/periodical will 
be free to increase circulation by re- 
ducing the number of pages, page area 
and periodicity, but will not be free 
to increase the number of pages, page 
area and periodicity by reducing cir- 
eulation, to meet its individual require~ 
ments. If was contended that this is a 
direct inroad upon the freedom of 
speech and that by no stretch of imagi- 
nation can it be characterized as news- 
print control. The argument was that 
when once the quota has been deter- 
mined and allotted, further directions 
as regards circulation or page number 
is nothing but brazen-faced trespass 
into the domain of the guaranteed free- 
dom. It was said that once the quota 
has been fixed and allotted, the control 
over newsprint as a commodity was 
over and any stipulation as regards its 
utilisation thereafter can only sound 
in the realm of abridgment of the free- 
dom of speech. 


131. Now, let me examine this 
argument with the - respect which it 
deserves. If the entitlement of a con- 
sumer of newsprint is calculated on 
the basis of page-level and circulation 
of the newspaper, I think it would be 
an integral part of any system of ra- 
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tioning to tell the consumer that he. 
should maintain the page level and cir~' 
culation of the paper. That apart, as) 
Meiklejohn said — and that is plain 
commonsense — “First, let it be noted, 
that by these words (First Amendment) | 
Congress is not debarred from all action 
upon freedom of speech. Legislation 
which abridges that freedom is for- 
bidden, but not legislation to enlarge 
and enrich it.” (see Political Freedom | 
p. 19.) These remarks apply with equal 
force to Art. 19 (1) (a) read with Arti- 
cle 13 (2). Any law or executive action 
which advances the freedom of 
speech cannot be considered as an abri- 
dgment of it. The provision in question 
does not say that the proprietor or 
publisher of a newspaper should reduce 
its circulation. If the provision had said 
that the proprietor or publisher must 
reduce the circulation of the news- 
paper, one could have understood a 
complaint of abridgment of the free- 
dom of speech. The provision, in effect, 
only telis the proprietor/publisher of 
the newspaper: “maintain the circula- 
tion at the present level or increase it 
if you like by reducing the page level”. 
Would this amount to an abridgment 
of the freedom of speech? I think not. 


The freedom of speech is only enriched 
and enlarged. 


132. It was contended that a 
proprietor/publisher of a newspaper has 
the undoubted freedom to increase its 
page level within the authorised quota 
and the provision in question, by insist~ 
ing that page level should not be in- 
creased by reducing circulation has in- 
terfered with that freedom. It was 


„argued that if the provision in question 


had not insisted upon maintaining the 
circulation at the present level, the 
publisher could havé reduced the cir- 
culation of the newspaper and increased 
the number of its pages and, increas- 
ing the number of pages at the expense 
of circulation is a matter of freedom 
included within the concept of the free- 
dom of speech. I cannot agree. Sup- 
pose, the provision in the Newsprint 
Policy had simply said that the pro- 
prietor of a newspaper is not allowed 
to reduce its present circulation and 
stopped there? What would have been 
the effect? The effect would have been 
the same, namely, that the proprietor 
would not have been entitled to in- 
crease the page level of the newspaper 
within the authorised quota. The inci~ 
dental effect of the direction to main~ 
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tain the circulation or increase it would 
be to tell the proprietor or publisher not 
to increase the number of its pages. 
If the Newsprint Policy could legiti- 
| mately say, without abridging the free- 
| dom of speech, that a newspaper should 
| maintain its present circulation, the 
' fact that it also said that it should not 
increase its page level and reduce cir- 
. culation would not in any way affect 
_the question. If telling a publisher or 
| proprietor to maintain the circulation 
of a newspaper or increase if, is not an 
abridgment of the freedom of speech, 
the further express direction in the 
Newsprint Policy not to increase its 
page-level within the authorised quota 
would not be an abridgment of the 
freedom of speech as it is an implied 
consequence of the direction to main- 
tain the circulation. 


133. The matter can be Iooked 
at from another angle. The constitu- 
tional guarantee of the freedom of 
speech is not so much for the benefit 
of the press as it is for the benefit of 
` the public. The freedom of speech in- 
cludes within its compass the right of 
all citizens to read and be informed. 
In Time v. Hill, (1968) 385 U.S. 374, 
the U.S. Supreme Court said: 


“The constitutional guarantee of 

freedom of speech and press are not 
| for the benefit of the press so much 
as for the benefit of all the people.” 
In Griswold v. Connecticut, (1964) 381 
U.S. 479 at p. 482 the U. S. Supreme 
Court was of the opinion that the right 
of freedom of speech and press inclu- 
des not only the right to utter or to 
print, but the right to read. 


134. As I said, the freedom of 
speech protects two kinds of interest. 
There is an individual interest, the 
need of men to express their opinion 
on matters vital to them and a social 
‘interest in the attainment of truth so 
that the country may not only accept 
the wisest course but carry it out in 
the wisest way. “Now, in the method 
of political Government, the point of 
ultimate interest is not the words of 
,. the speakers, but the minds of hearers 
sehen The welfare of the community 
requires that those who decide issues 
shall understand them” Meiklejohn, 
Political Freedom, p. 26. “The general 
principles underlying first amendment 
safeguards may, for present purposes, 
be reduced to three judicially recogniz- 
ed specifics. First, Professor Alexander 
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Meiklejohn’s assertion that the first 
amendment was intended to define not 
an individual right to speak, but rather, 
a community right to hear has been 
assumed by modern constitutional deci- 
sion Rosenblatt v. Baer, (1966) 383 U.S. 
75 (94-95), Lamont v. Postmaster Gene- 
ral, (1964) 381 U.S. 301, Roth v. United 
States, (1957) 354 U.S. 476 (484), Stro- 
mberg v. California, (1931) 283 U. S. 359 
(369). (see Paul Goddstein, Copyright 
and the First Amendment, Columbia 
Law Review, Vol 70, 983, 989). That 
the right of the public to hear is 
within the concept of the freedom of 
speech is also clear from the pioneer- 
ing opinion of Justice Burger, as he 
then was, in Office of Communication 
of United Church of Christ v. F.C.C 
Federal Reporter, 359. 2nd series, 994. 
The learned judge emphasised princi- 
pally the primary status of “the right 
of the public to be informed, rather 
than any right of the Government, any 
broadcasting licensee or any individual 
member of the public to broadcast his 
own particular views on any matter.” 
135. If the right of the public 
to hear and be informed is also within 
the concept of the freedom of speech, 
the government, when it insists upon 
the newspapers concerned maintaining 
their present level of circulation does 
not abridge the freedom of speech but 
only enriches and enlarges it. In other 
words, under the theory of the free- 
dom of speech which recognises not 
only the right of the citizens to speak 
but also the right of the community to 
hear, a policy in the distribution of 
newsprint for maintenance of circula- 
tion at its highest possible level, as it 
furthers the right of the community to 
hear, will only advance and enrich that 
freedom. 
_ 136. At present, our circulation 
is only 1.3 copies for every 100 people 
and 4.6 copies for every 100 literates 
in the country. Circulation must be 
doubled if the press is to reach all the 
literates in the country. This is a suffi- 
cient justification for a circulation-ori- 
ented policy. Newsprint which is in 
short supply must be used so as to 
help to achieve the widest possible dis- 
semination of news and at the same 
time meet the demands of the press as 
a whole. 


137. Under Art. 41 of the Con- 
stitution the State has a duty to take 
effective steps to educate the people 
within limits of its available economic 
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resources. That includes political educa- 
tion also. i 

138. Public discussion of publie 
fssues together with the spreading of 
information and any opinion on these 
issues is supposed to be the main func- 
tion of newspaper. The highest and 
lowest in the scale of intelligence re- 
sort to its columns for information. 
Newspaper is the most potent means 
for educating the people as it is read 
by those who read nothing else and, 
in polities, the common man gets his 
education mostly from. newspaper. 

139. The affirmative obligation 
of the Government to permit the im- 
port of newsprint by expending foreign 
exchange in that behalf is not only 
because: press has a fundamental right 
to express itself, but also because the 
community has a right to be supplied 
with information and the Government 
a duty to educate the people within 
the limits of its resources. The Govern- 
ment may, under Clause 3 of the Im- 
ports (Control) Order, 1955 totally pro- 
hibit the import of newsprint and thus 
disable any person from carrying on a 
business in newsprint. if it is in the 
general interest of the public not to 
expend any foreign exchange on that 
score. If the affirmative obligation to 
expend foreign exchange and permit 
the import of newsprint stems from 
the need of the community for infor- 
mation and the fundamental duty of 
Government to educate the people as 
also to satisfy the individual need for 
self expression, it is not for the pro- 
prietor of a newspaper alone to say 
that he will reduce the circulation of 
the newspaper and increase its page 
level, as the community has an in- 
terest in maintaining or increasing 
circulation of the newspapers. It is 
said that a proprietor of a newspaper 
has the freedom to cater to the needs 
of intellectual highbrows who may 
choose to browse in rich pastures and 
for that he would require more pages 
for a newspaper and that it would be 
a denial of his fundamental right if 
he were told that he cannot curtail 
the circulation and increase the pages. 
A claim to enlarge the volume of speech 
by diminishing the circulation raises 
the problem of reconciling the citizens’ 
right to unfettered exercise of speech in 
volume with the community’s right to 
undiminished circulation. Both rights 
fall within the ambit of the concept 
of freedom of speech as explained 


Union of India (Mathew J.J A. T. R.. 


above. I would prefer to give more 
weight to the community’s claim here 
especially as I think that the claim 
to enlarge the volume of speech at the 
expense of circulation is not for ex- 
ercising the freedom of speech 
guaranteed by Article 19 (1) (a) but for 
commercial advertisement for revenue 
which will not fall within. the ambit 
of that sub-article, 


140. In every society, there are , 
many interests, held in varying degrees, 
by individuals and groups, viz., the in- 
terest in, valuing of, or concern, for 
free speech, peace, quiet, protection of | 
property, fair trial, education, national 
security, good highways, a decent 
minimum wage, ete “The attain- 
ment of freedom of expression | 
is not the sole aim of the good | 
Society. As the private right of the 
individual, freedom of expression is an 
end in itself, but it is not the only end 
of man as an individual. In its social 
and political aspects, freedom of ex- 
Pression is -primarily a process or a 
method for reaching other goals. 
It is a basic element in the democratic 
way of life, and as a vital process it 
Shapes and determines the ends of 
democratic society. But it is not 
through this process alone that a 
democratic society will attain its ulti- 
mate ends” (see Thomas I, Emerson, 
Toward a General Theory of the First 
Amendment, Yale Law Journal, Vol. 72, 
1962-63, 877, 907). Therefore, any 
theory of freedom of expression must 
take into account other values such as - 
Justice, equality, moral progress, the 
right of the public to education aris- 
ing from the affirmative duty casf 
on the Government by the directive 
principles to educate the people, apart 
from the right of the community to 
read and be informed arising under the 
theory of the freedom of speech it- 
self. Article 19 (2) is concerned with 
laws restricting or abridging the free- 
dom of speech for protecting the more 
important values, It has nothing to do 
with regulation as to the.manner or 
method of speech including its volume 
when that regulation does not touch 
or concern the content of speech, and 
when it is intended or calculated to 
subserve or promote some paramount 
social interest. Criminal Appeal No. 152 
of 1970, D/- 15-9-1972 = (reported in 
AIR 1973 SC 87). The question then 
is whether the Government could, in 
the distribution of newsprint, insist on 
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the widest circulation possible to sub- 


‘serve the right of the people to be 


educated in opposition to the right of 
the proprietor or publisher to reduce 
the circulation and enlarge the page 
number. As I said, any regulation not 
intended to control the content of 
speech but incidentally limiting its 
unfettered exercise will not be regarded 
as an abridgment of the freedom of 
speech, if there is a valid Govern- 
mental interest arising from its duty 
fo educate the people and the value 
of the public of the end which the re~ 
gulation seeks to achieve is more than 
the individual and social interest in 
the unfettered exercise in volume of the 
right of free speech. The formula in such 
cases is that Court must, balance the 
individual and social interest in free- 
dom of expression against the social 
interest’ sought by the regulation 
which restricts expression, (See Tho~ 
mas J, Emerson, Toward a General 
Theory of the first amendment, Yale 
Law Journal Vol. 72, 1962-63, 877,907). 

141. In Konigsberg v. State 
Bar, (1961) 366 US 36 (50) Justice 
Harlan speaking for the majority 


observed: 

"a seact¥eeesedeeeseeOn the other hand, 
general regulatory statutes, not intend- 
ed to control the content of speech 
but incidentally limiting its unfettered 
exercise, have not been regarded as the 
type of Jaw the First or Fourteenth 
Amendment forbade Congress or the 
State to pass, when they have been 
found justified by subordinating valid 
Governmental interests, a pre-requisite 
to constitutionality which has neces- 
sarily involved a weighing of the 
Governmental interest involved. See 
eg. Schneider v. State, (1939) 308 US 
147, 161, Cox v. New Hampshire, (1940) 
312 US 569; Prince v. Commonwealth 
of Massachusetts, (1943) 321 US 158 
Kovacs v. Cooper, (1948) 336 US 77; 
American Communications Assn. v. 
Douds, (1949) 339 US 382; Breard v. 
Alexandria, (1950) 341 US 622.” 

_ 142, It was contended on behalf 
of the petitioners that prohibition of 
interchangeability of quota between 
different newspapers owned by a com- 
mon. ownership unit, or different 
editions of the same newspaper owned 
by that unit is an abridgment of their 
fundamental right under Article 19 (1) 
(a). A common ownership unit is de- 
fined to mean a newspaper establish- 
ment or concern owning two or more 


1973 S.C./10—I G—10 


B. C. & Co, v. Union of India (Mathew J.) [Prs, 140-143] S. €. 145 


newspaper including at least one daily 
irrespective of the centres of publica- 
tion and language of such papers. The 
newsprint is allotted to-a newspaper. 
In other words; the unit of allotment 
is a newspaper. Clause 2 (a) of the 
Newsprint Control Order defines “con- 
sumer of newsprint”: 

“consumer of newsprint means a 
printer or publisher of newspapers, 
periodicals, text books or books of 
general interest who uses newsprint.” 
The printer or publisher of each 
newspaper owned by a common owner- 
ship unit is a separate consumer and it 
is to that consumer that the quota is 
allotted. The application for quota made 
by the common ownership unit speci- 
fies the entitlement of each newspaper 
owned by it and quota is granted to 
each newspaper on that basis, If it 
were open to a common ownership unit 
to use the quota allotted for one news- 
paper owned by it-for another news~ 
paper, or for a different edition of the 
Same newspaper, that would frustrate 
the whole scheme of rationing. If a 
common ownership unit were to use 
the quota allotted to one newspaper for 
another newspaper owned by it, it could 
discontinue one newspaper, and use 
its quota for another and thus secure 
an advantage over individual units 
owning only one newspaper. It is on 
the basis of page level and circulation 
that quota is allotted to a newspaper 
and to say that it is open to a common 
ownership unit to use the quota for a 
different newspaper owned by it or a 
different edition of the same newspaper 
would be tantamount to Saying that 
Since the common ownership unit gets 
the ownership of the quota, it can use 
the quota for a newspaper owned even 
by a different proprietor. I do not 
think that the prohibition against in- 
terchangeability of quota among diff- 
erent newspapers owned by a common 
Ownership unit is violative of Arti- 
cle 19 (1) (a). In my opinion, pro- 
hibition of interchangeability has no- 
thing to do with Article 19 (1) (a). 
That a commodity rationed to a Unit 
must be utilized by that Unit and no 
Other unit is, I think, a regulation 
necessary for the successful working of 
any system of rationing. 

l 143. _ Tt was then contended for 
‘the petitioners that a common owner- 
ship unit is not permitted to start a 
new newspaper or a new edition of an 
existing a newspaper even out of their 
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authorized quota whereas a person 
owning no other newspaper can’ start 
a newspaper and obtain a quota for 
the same, and that this offends the 
fundamental right under Article 19 (1) 
(a) of the common ownership units. 
That there is a valid classification be- 
` tween a person owning no newspaper 
andacommon ownership unit owning 
two or more newspapers cannot be de~ 
nied. Any person desiring to express 
himself by the medium of a newspaper 
cannot be denied an opportunity for 
the same. The right guaranteed under 
Article 19 (1) (a) has an essentially in- 
dividual aspect. A common ownership 
unit has already been given the 
opportunity to express itself by the 
_ media of two or more newspapers. If 
acommon ownership unit were to go 
on acquiring or sponsoring new news- 
papers and if the claim for quota for 
all the newspapers is admitted, that 
would result in concentration of news- 
paper ownership and will accelerate the 
tendency toward monopoly in the 
newspaper industry. When the prohi- 
bition against interchangeability of 
newsprint quota between or among the 
newspapers owned by a common 
ownership unit is found valid, the res- 
triction imposed on common owner- 
ship unit to bring out a new newspaper 
from its authorised quota must be held 
to be valid and not offending Arti- 
cle 19 (1) (a). If the quota allotted 
for a newspaper owned by the common 
ownership unit cannot be used for any 
other newspaper, it stands to réason 
to hold that the prohibition against 
bringing out a new newspaper cannot 
be challenged as violative of Arti- 
cle 19 (1) (a). No doubt, if the system 
of rationing were not there, it would 
_be open to any person to own or con<« 
duct any number of newspapers but, 
since the quantity of newsprint avail- 
able for distribution is limited, any 
system of rationing must place some 
limitation upon the right of a person 
to express himself through newspapers. 


144, Mr. M. K. Nambiar, ap~ 
pearing for “The Hindu”, contended 
that the Newsprint Policy is not law, 
that it is only an administrative direc- 
tion with no statutory backing and so, 
the restrictions which the policy im- 
poses are not binding. 

145. The Newsprint Policy was 


issued by the Central Government and 
the Chief Controller of Imports and Ex- 
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ports, as Additional Secretary to 
Government, has authenticated it. 
The Newsprint Policy was placed þe- 
fore both the Houses of Parliament. 
In Joint Chief Controller of Imports 
and Exports, Madras v. M/s. Amin- 
chand Mutha, (1966) 1 SCR 262, 266- 
oS = (AIR 1966 SC 478) this Court 
said: 


Mariss es...» order however to 
guide the licensing authorities in the 
matter of granting import licences, the 
Central Government issued certain ad- 
ministrative instructions to be followed 
by the licensing authorities.” 


The Import Trade Policy has been 
characterized as a notice giving infor- 
mation to the public as to the principle 
governing the issue of licence for im- 
port of goods for a specified period 
(see East India Commercial Co, Lid, 
Calcutta v. Collector of Customs, 
Calcutta, (1963) 3 SCR 338 (371-2) = 
(AIR 1962 SC 1893): Shah, J. speaking 
for the Court in Union of India v. M/s. 
Indo Afghan Agencies Ltd., (1968) 2 
SCR 366 at p. 377 = (AIR 1968 SC 
718) said: 
M  sccecceveveavterseeaeess. Granting that 
it is executive in character, this Court 
has held that Courts have the power in 
appropriate cases to compel perfor- 
mance of the obligations imposed by 
the. schemes upon the departmental 
authorities. ..esessrsseee EPEE, aa 


Even if the Newsprint Policy is ad- 
ministrative in character, it is capable 
of founding rights and liabilities, Gene- 
rally speaking, it is- true that an ad- 
ministrative order can confer no justi~ 
ciable right or impose duties enforce~ 
able in a Court. But it can confer ` 
rights and impose duties. The limit 
within which such rights and duties 
will be recognised and enforced has 
been stated by an eminent author: 
John Chimpman Gray, the Nature and - 
Sources of the Law, Second Edition 
(1948), 111-2. 


“Let us take one of Mr 
Harrisons’s instance —a regulation 
from the British War Office that 
that no recruit shall be enlisted 
who is not five feet six inches high. 
Suppose a recruiting officer musters in 
aman who is five feet five inches 
only in height, and pays him the King’s 
shilling; afterwards the officer is sued 
by the Government for being short in 
his accounts; among other items he 
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claims to be allowed the shilling paid 
to the undersized recruit. The Court 
has to consider and apply this regula- 
tion and, whatever its effect may be, 
that effect will be given to it by the 
Court exactly as effect will be given 
to a statute providing that murderers 
shall be hanged, or that last wills 
must have two witnesses.” 

146. It was contended on behalf 
of the petitioners that the direction con- 
tained in the Newsprint Policy as 
regards the utilization of the news- 
print after the allotment of the 
quota is ultra vires the powers of 
the licensing authority issuing the same. 
It is said that after newsprint has been 
imported, there was no longer any 


power left in the Central Government. 


or in the Chief Controller of Imports 
and Exports to direct the manner in 
which it should be utilized. Clause 5 
(1) of the Imports (Control) Order, 
1955 provides: 

"5, Conditions of Licenses: (1) The 
licensing authority issuing a licence 
under this Order may issue the same 
Subject to one or more of the condi- 
tions stated below: 

(i) that the goods covered by the 
licence shall not be disposed of except 
in the manner prescribed by the licens- 
ing authority, or otherwise dealt with, 
without the written permission of the 
licensing authority or any person duly 
authorised by it;” 

In (1964) 1 SCR 830 (837-8) = (AIR 
1963 SC 1470), this Court said that the 
power conferred under S. 3 (1) of the 
Act (Imports and Exports (Control) Act, 
1947) is not restricted merely to.prohi- 
biting or restricting imports at the 
point of entry but extends also to con- 
trolling the subsequent disposal of the 
goods imported and that the person 
licensed to import goods would be 
amenable to the orders of the licensing 
authority with respect to the way in 
which those goods are to be utilized. 
This dictum was approved by this 
Court in State of West Bengal v. Moti- 
lal Kanoria, (1966) 3 SCR 933 = (AIR 
1966 SC 1586). See also the observation 
of Sarkar, J. in (1963) 3 SCR 338 at 
p. 348 = (AIR 1962 SC 1893). Even if 
it be assumed that Government or the 
Chief Controller .of Imports and Ex- 
ports has no power under cl. 5 (1) (i) 
of the Imports (Control) Order, 1955. 
to issue directions as regards the mode 
of utilization of newsprint after its 
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import, it is clear that the Government 
has power by virtue of the provisions 
of S. 3 of the Essential Commodities 
Act, 1955, to pass an Order as regards 
the utilization of newsprint, as news- 
print is an ‘essential commodity’ under 
that Act (see S. 2 (vii) of the Act). 


147. The only other point which 
remains for consideration is whether 
clauses 3 (3) and 3 (3A) of the News- 
print Control Order violate Art, 14 of 
the Constitution. None of the provi~ 
sions of the Essential Commodities Act, 
1955, is challenged as ultra vires the 
Constitution. The Newsprint Control 
Order was passed’ under S, 3 of the 
Essential Commodities Act, 1955. Sec- 
tions 3 and 4 of this Act are in pari 
materia with sections 3 and 4 of the 
Essential Supplies (Temporary Powers) 
Act, 1946. These provisions were chal- 
lénged, on the ground of excessive 
delegation of legislative power, in the 
ease of Harishankar Bagla v. State of 
Madhya Pradesh, 1955-1 SCR 380 (388- 
9) = (AIR 1954 SC 465), But this Court 
said that the preamble and the body of 
the sections sufficiently formulate the 
legislative policy, that the ambit and 
character of the Act is such that the de- 
tails of that policy can only be worked 
out by delegating them to a subordi- 
nate authority within the framework 
of that policy and that S. 3 was valid. 
And as regards S, 4 the Court said 
that the section enumerates the classes 
of persons to whom the power could 
be delegated or sub-delegated by the 
Central Government and it is not cor- 
rect to say that the instrumentalities 
have not been selected by the Legisla- 
ture itself. Section 4 of the Essential 
Commodities Act, 1955, provides that 
an order made under S. 3 may confer 
powers and impose duties upon the. 
Centra] Government or the State Gov- 
ernment -or officers and authorities of 
the Central Government or State Gov- 
vernment, and may contain directions 
to any State Government or to officers 
and authorities thereof as to the exer- 
cise of any such powers or the discharge 
of any such duties. It was, therefore, 
Open to the Government to confer such 
powers upon the “controller” as defin- 
cae the Newsprint Control Order, 


“2 (b) Controller means the Chief 
Controller of Imports and Exporis and - 
includes any officer appointed by the 

tral Government to exercise the 
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powers of the Controller under this 
Order.” 

Sub-clause (3A) was introduced in cl. 3 
of the Newsprint Control Order, 1962, 
for a particular purpose. There is only 
a limited quantity of white printing 
paper. In view of the shortage of white 
printing paper in the country, it was 
considered necessary by the Govern- 
ment to restrict its use by consumers 
of newsprint who were getting quota 
of imported newsprint. In fact, for 
newspapers and periodicals, newsprint 
is the more acceptable raw material 
than white printing paper. It was found 
that some of the more affluent papers 
had started drawing heavily on the 
limited quantity of white printing 
paper available, thereby causing great 
hardship to the other consumers of this 
commodity like Central and State Gov- 
ernments, text-book publishers and 
students. It was with a view to meet 
this situation that restriction on its use 
by a consumer of newsprint other than 
the person specified therein was im- 
posed. 


148. The argument that un- 
regulated discretion has been conferred 
under sub-clauses (3) and (3A) of cl. 3 is 
not correct. The preamble and the pro- 
visions of the Essential Commodities 
Act furnish sufficient guidance for the 
exercise of the powers conferred. It is 
impossible, in the nature of things, to 
specify with greater particularity the 
guidelines for the exercise of the 
powers conferred under these clauses. 
If the conferment of the power upon 
the Government under S. 3 is valid 
and is not open to attack under Art, 14, 
I think the power conferred upon the 
sub-delegate is also valid. 


149. Tt is not necessary for me 
to express any opinion as regards the 
maintainability of the writ petitions on 
the ground that the consumers of the 
newsprint in question are not citizens 
and I do not express any opinion. 

150. I would dismiss the peti- 
tions without any order as to costs. 


BEG, J: 151. The Writ Petitions 
before us challenge what is des- 
cribed as “News Print Policy” notifi- 
ed for the period from April, 1971 to 
March, 1972. As the impugned Notifi- 
cation does not mention the provision 
of law under which it was issued, we 
have to scrutinise its contents to dis- 
cover the authority for its promulga- 
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tion. It is headed “Publie Notice” on` 
“Import Trade Control”. The subject is 
given as “Import Policy for News 
Print”, The “Policy” is contained in a 
schedule annexed to the Notice. The 
first of the six columns of the Sche- 
dule gives the serial number of the 
item involved which is 44/V of the 
ITC Schedule. Volume I of the “Red 
Book” on Import Trade Control Policy, 
issued by the Ministry of Foreign 
Trade, mentions, against item 44/V for 
white printing paper, that import policy 
for “News Print” will be announced 
later, The impugned items, found in 
the remarks’ column, contain that an= 
nouncement applicable from April, 
1971 to March, 1972. A subse“ 
quent similar notification dated 11-4~ 


‘1972 shows that identically worded 


terms were to be applicable to the 
period from April, 1972 to March, 1973, 
and these are also assailed by the peti- 
tioners. 

152. Apparently, the impugned 
remarks constitute conditions for the 
import of quotas of news print assign- 
ed to the licensees, They are meant to 
be obeyed if the licensees want their 
quotas, The implication of such an 
imposition clearly is that the licences 
could be revoked if terms of their 
grant are not complied with apart 
from other possible consequences in the 
future, It is alleged that these terms 
interfere with the fundamental rights 
of petitioners to freely express their 
opinions through their newspapers and 
to carry on the manufacture and sale 
of newspapers to the public. If, how- 
ever, these terms and conditions do 
not fall under any provision of law 
but interfere with the exercise of peti- 
tioners’ fundamental rights, the ques- 
tion of testing their reasonableness will 
not arise, 

153. What is termed “policy” 
can become justiciable when it exhibits 
itself in the shape of even purported 
“law”. According to Article 13 (3) (a) 
of the Constitution, “law” includes 
“any Ordinance, Order, bye-law, rule, 
regulation, notification, custom or 
usage having in the territory of India 
the force of law’. So long as policy 
remains in the realm of even rules 
framed for the guidance of executive 
and administrative authorities it may 
bind these authorities as declarations 
of what they are expected to do under 
it. But, it cannot bind citizens unless 
the impugned policy is shown to have 
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acquired the force of “law”. Mr. Nam- 
biar, appearing for the Hindu News- 
paper, has, therefore, assailed the im~ 
pugned items of the newsprint con- 
trol policy on the ground, inter alia, 
that the fundamental rights of the 
petitioners represented by him cannot 


be curtailed by anything less than. 


law’. 





fundamental rights. 


154, For the reasons given by 
both my Iearned brethren Ray and 
Mathew the impugned items of what 
is called the “Newsprint Policy” seem 
to me to be intended to have the force 
of law which, if not observed by the 
petitioners, will impede and jeopardise 
the exercise by them of their funda- 
mental rights, The intention behind 
the publication of the Newsprint Policy 
was obviously to bind the petitioners 
by the conditions laid down in the re- 
marks’ column. It had, therefore, to 
be brought under some provision of 
law which could authorise the laying 
down of such binding conditions upon 
those who run the newspapers and 
want to either express their opinions 
freely or to carry on their businesses 
without let or hindrance. It seems to 
me that this Court should not hesitate 
to remove such restrictions if they pur- 
port to have the force of law, even if 
they are not “law”, provided they have 
the effect of restricting the exercise of 
This effect .the 
restrictions certainly have had and will 
have unless they are removed by us. 
According to the petitioners, their ob- 
servance has entailed such heavy losses 
to them that they may have to stop 
doing their business if the restrictions 
continue, 

155. It is difficult to over-em- 
phasize the importance of Freedom of 
the Press as one of the pillars of a 
Government “of the people, by the 
people, and for the people”. I may 
quote what Lord Bryce said in The 
American Commonwealth (New and 
Revised Edition) (pp. 274, 275, 367): 


“The more completely popular 
sovereignty prevails in a country, so 
much the more important is it that the 
organs of opinion should be adequate 
to its expression, prompt, full, and un- 
mistakable in their utterances****The 
press, and particularly the newspaper 
press, stands by common consent first 
arnong the organs of opinion***The con- 
science and common sense of the nation 
as a whole keep down the evils which 
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have crept into the working of the 
Constitution, and may in time extin- 
guish them-xxxxThat which, carrying 
a once famous phrase, we may cal 
the genius of universal publicity, has 
some disagreeable results, but the 
wholesome ones are greater and more 
numerous. Selfishness, injustice, cruel< 
ty, tricks and jobs of all sorts, shun the 
light: to expose them is to defeat them. 
No serious evils, no rankling sore in 
the body politic, can remain long con- 
cealed, and, when disclosed, it is half 
destroyed. So long as the opinion of 
a nation is sound, the main lines of 
its policy cannot go far wrong”. 

156. John Stuart Mill, in his 
essay on “Liberty”, pointed out the 
need for allowing even erroneous opi- 
nions to be expressed on the ground 
that the correct ones become more 
firmly established by what may be 
called the ‘dialectical’ process of a 
struggle with wrong ones which ex- 
poses errors, Milton, in his “Areopa- 
Bitica” (1644) said: 

“Though all the winds of doctrine 
were let loose to play upon the earth, 
so Truth be in the field, we do injuri- 
ously by licensing and prohibiting to 
misdoubt her strength. Let her and 
Falsehood grapple; whoever knew 
Truth put to the worse, in a free and 
open encounter?...... Who knows not 
that Truth is strong, next to the al- 
mighty; she needs no policies, no 
stratagems, no licensings to make her 
victorious; those are the shifts and de- 
fences that error makes against her 
power...... a 

_ 157. Political philosophers and 
historians have taught us that intel- 
lectual advances made by our civilisa- 
tion would have been impossible with- 
out freedom of speech and expression. 
At any rate, political democracy is 
based on the assumption that such 
freedom must be jealously guarded. 
Voltaire expressed a democrat’s faith 
when he told an adversary in argu- 
ment: “I do not agree with a word 
you say, but I will defend to the death 
your right to say it”. Champions of 
human freedom of thought and ex- 
pression, throughout the ages, have 
realised that intellectual paralysis 
creeps over a Society which denies, in 
however subtle a form, due freedom 
of thought and expression to its mem- 
bers. 

_ 158. Although, our Constitu- 
tion does not contain a separate guar- 
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antee of Freedom of the Press, apart 
from the freedom of expression and 
opinion contained in*Art. 19 (1) (a) of 
the Constitution; yet,“it-is well recog- 
nised that the Press provides the prin- 
cipal vehicle of expression of their 
-views to citizens. It has been said: 
“Freedom of the Press is the Ark of 
the Covenant of Democracy because 
public criticism is essential to the work- 
ing of its institutions. Never has criti- 
cism been more necessary than today 
when the weapons of propaganda are 
so strong and so subtle. But, like other 
liberties, this also must be limited.” 


159. . The extent of permissible 
limitations on freedom of expression is 
also indicated by our Constitution 
which contains the fundamental law 
of the land. To that law all Govern- 
mental policies, rules and regulations, 
orders and directions, must conform so 
that there is “a Government of laws 
and not of men”, or, in other words, a 
Government whose policies are based 
on democratic principles and not on 
human caprice or arbitrariness. Arti- 
. cle 19 (2) of the Constitution requires 
that Governmental action which affects 
freedom of speech and expression of 
Indian citizens should be founded on 
some “law” and also that such “law” 
should restrict freedom of expression 
and opinion reasonably only “in the 
interests of the sovereignty and inte- 
grity of India, the security of the State, 
friendly relations with foreign States, 
public order, decency or morality, or 
in relation to contempt of court, de- 
famation or incitement to an offence”. 
Although, the ambit of restrictions 
which can be imposed by “law” on 
freedom to carry on any occupation, 
trade, or business, guaranteed by Arti- 
cle 19 (1) (g) of the Constitution, is 
wider than that of restrictions on free- 
dom of speech and expression, yet, 
these restrictions have also to be limit- 
ed to those which are reasonably neces- 
sary “in the interest of the general 
public” as contemplated by ‘Article 19 
(6) of the Constitution. 


160. Permissible restrictions on 
any fundamental right, even where 
they are imposed by duly enacted law, 
must not be excessive, or, in other 
words, they must not go beyond what 
is necessary to achieve the objects of 
the law under which they are sought 
to be imposed. The power to impose 
restrictions on fundamental rights is 


A. I. R. 
essentially a power to “regulate” the 
exercise of these rights. In fact, “regu~ 
lation” and not extinction of that 
which is to be regulated is, generally 
speaking, the extent to which permis~ 
sible restrictions: may go in order to 
satisfy the test of reasonableness, The 


. term “regulate” has come up for inter- 


pretation on several occasions before 
American Courts which have held that 
the word “regulate” means “to adjust 
by rule, method, or established mode; 
to direct by rule or restriction; to sub= 
ject to governing principles or laws”. 
(See: Words and Phrases, Vol. 36, p. 687 
by West Publishing Co.) I ‘do not see 
any reason to give a different meaning 
i the term “regulation” when we use 
it. 

161. In the cases before us, I 
confess that it is very difficult to make 
out the real object of the rest- 
Yictions imposed by the impugn- 
ed items of Newsprint Policy. The 
Additional Solicitor General did not 
contend that these items of newsprint 
import policy were not meant to have 
the force of rules for conducting busi~ 
ness or regulating actions binding upon 
the petitioners or of “law”. He sought 
to justify them, in so far as they affect 
freedom of speech and expression, as 
either necessary incidents of import of 
essential commodities and the alloca- 
tion of foreign exchange, which is 
limited, between them, or, as method: 
of ensuring a more widely spread 
freedom of expression by striking at 
monopolisation of opinion by large 
newspaper concerns. I am unable to 
see how these restrictions, after quotas 
have been allotted on the basis of past 
performance and respective needs of 
each newspaper concern, could fall 
within the objects of any import policy 
found in any statutory provision or 
order, And, so far as any attempt to 
control any monopolistic téndencies in 
the newspaper world is concerned, no 
material was placed before us to en- 
able us to see how the impugned con- 
ditions of import licences, sought to be 
imposed by the entries inthe remarks’ 
columns of the notified Import Trade 
Control Policy, are related to any law 
directed against monopolisation. The 
impugned items in the declaration of 
newsprint policy, which are meant to 
bind those who had obtained import 
licences, were not imposed under any 
law made to check monopolies, It was 
also not possible for me to see the rele~ 
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vance of these restrictions to any 
of the objects of either the Es- 
sential Commodities Act, 1955 or 
orders passed thereunder or to the 
Imports and Exports (Control) Act 
of 1947 or to orders made thereunder. 
The objects and ambits of the two 
enactments mentioned above, which 
were relied upon on behalf of the 
Union, are fairly clear and well defin- 
ed. 


162. No doubt clause 3 of the 
Newsprint Control Order, 1962, issued 
în exercise of powers conferred by Sec- 
tion 3 of the Essential Commodities Act 
1955 lays down certain restrictions “on 
acquisition, sale and consumption of 
newsprint”, The clause runs as follows: 

*(1) No person other than an im- 
porter shall. acquire newsprint except 
under and in accordance with the terms 
and conditions of an authorisation issu- 
ed by the Controller under this Order. 

(2) No dealer in newsprint shall 
sell to any person newsprint of any 
description or in any quantity unless 
the sale to that person of newsprint of 
that description or in the quantity is 
authorised by the Controller. 


(3) No consumer of newsprint, in any l 


ficensing period, consume or use news- 

print in excess of the quantity autho- 

ai by the Controller from time to 
e. 


(3A) No consumer of newsprint, 
other than a publisher of text books 
or books of general interest, shall use 
any kind of paper other than newsprint 
except with the permission, in writing, 
of the Controller. ; 

(4) An authorisation under this 


clause shall be in writing in the form- 


set out in Schedule II. 


(5) In issuing an authorisation 
under this clause, the Controller shall 


have regard to the principles laid down ` 


in the Import Control Policy with res- 
pect of newsprint announced by the 
‘Central Government from time to 
time”, F 

163. Section 3 (1) of the Essen- 
tial Commodities Act, 1955 lays down 
the condition for and objects of issue 
a orders under it in the following 

erms: 


3 (1) If the Central Government 


is of opinion that it is necessary or ex~ 


pedient so to do for maintaining or in- 
creasing supplies of any essential com- 
modity or for securing their equitable 
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distribution and availability at fair 
prices, or for securing“. any essential 
commodity for the: defence of India or 
the efficient conduct of military opera~ 
tions it may, by order, provide for.regu< 
lating or prohibiting the production, 
supply and distribution thereof and’ 
trade and commerce therein”. . `. 

Section 3 (2) lays down that “without 
prejudice to the generality of the 
powers conferred by sub-s. (1), an 
order made thereunder may provide”, 
inter alia: (a) “for regulating by licen- 
ces, permits or otherwise the produc- 
tion or manufacture of any essential 
commodity;” and (d) “for regulating by 
licences, permits or otherwise the stor- 
age, transport, distribution, disposal, 
acquisition, use or consumption of any 


‘essential commodity”, 


164, Orders issued under Sec- 
tion 3 of the Essential Commodities Act 
1955 must bear a reasonable relation- 
ship to the purposes for which such 
orders can be made. Clause 3 (5) of 
the Newsprint Control Order, 1962, 
presupposes the existence of some prin- 


‘ciples of “Import Control Policy” with- 


out either stating them or indicating 
how they are to be related to the ob- 
jects of Section 3. Obviously, they can- 
not go beyond the Act, If the impugn~ 
ed terms and conditions could be cover- 
ed by the vague clause 3 (5) of the 
Newsprint Contro] Order, 1962, I ven~ 
ture to think that this provision of the 
Newsprint Control Order 1962 may 
itself have to be declared invalid by us. 
I may also mention that there seems 
to be a serious flaw here inasmuch as 
no machinery for fair and just admin=- 
istrative decisions, which could cor- 
relate conditions imposed upon com- 
peting claimants for quotas of a limit- 
ed amount of newsprint to the needs 
and to the requirements of a law which 
is meant to ensure an “equitable ‘dis< 
tribution”, is provided here. However, 
as it is not necessary, for the purposes 
of giving relief to the petitioners, to 
pronounce on the validity of clause 3 
(5) of the Newsprint Control Order, 
1962, I will, in conformity with the 
opinion expressed by my learned 
brother Ray on this aspect, refrain 
from deciding the question of the vali- 
dity of its provisions in the cases be- 
fore us. 

165. Section 3 (1) of the Im- 
ports & Exports (Control) Act, 1947, 
restricts the power of the Central Gov 
ernment, “by order published in the 
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official Gazette”, to making “provisions 
for prohibiting, restricting or otherwise 
controlling in all cases or in specified 
classes of cases, and subject to such 
exceptions if any as may be made by 
or under the order: 

(a) the import, export, carriage 
coastwise or shipment in ships stores 
of goods of any specified description; 

(b) the bringing into any port or 
place in India of goods of any specified 
description intended to be taken out of 
India without being removed from the 
ship or conveyance in which they are 
being carried”. 


Clause 3 of the Imports (Control) Order, 
1955, made in exercise of powers con- 
ferred by Sections 3 and 4A of the Im- 
ports & Exports (Control) Act, 1947, 
says: 

“3. Restriction of Import of cer- 
fain goods: 


(1) Save as otherwise provided in 

this order, no person shall import any 
goods of the description specified in 
Schedule I, except under, and in ac- 
cordance, with a licence or a customs 
clearance permit granted by the Cen- 
tral Government or by any officer spe~ 
cified in Schedule II”. 
It seems to me that the ambit of the 
conditions in a licence cannot, under the 
provisions of the Imports and Exports 
Control Act, after newsprint has been 
imported under a licence extend to 
Jaying down how it is to be utilised by 
the newspapers for their own genuine 
needs and businesses because this 
would amount to control of supply of 
news by means of newsprint instead of 
only regulating its import. 

166. The enactments and orders 
mentioned above seem to me to autho~ 
rise only the grant of licences for par~ 
ticular quotas to those who run news- 
papers on the strength of their needs, 
assessed on the basis of their past per- 
formances and future requirements and 
other relevant data, but not to warrant 
an imposition of further conditions to 
be observed by them while they are 
genuinely using the newsprint them- 
selves in the course of carrying on a 
legitimate and permissible occupation 
and business. The impugned restric~ 
tive conditions thus appear to me to 
go beyond the scope of the Essential 
Commodities Act, 1955, as well as of 
toa Imports and Exports (Control) Act, 

7. 


167. 
by the learned Additional Solicitor 
General to the provisions of the 
Press and Regulation Books Act, 1867, 
Registration of Newspapers (Central) 
Rules) 1956, and Press Council Act, 
1965, parts of a possibly desparate 
attempt to justify the impugned items 
of newsprint control policy and to show 
that they are covered by some provi- 
sion of lew. I am unable to find the 
legal authority anywhere here also for 


these items of Newsprint Control 
Policy, 
168. T think, for the reasons 


given above, that the argument put 
forward on behalf of the petitioners 
that, after the allocation of quotas of 
newsprint to each set of petitioners, on 
legally relevant material, the further 
restrictions sought to be imposed, by 
means of the notified newsprint control 
policy, on the actual mode of user of 
newsprint for publication of informa- 
tion or views by the licensees, similar 
to those which were held by this Court, 
in (1962) 3 SCR 842 = (AIR 1962 SC 
305), to be invalid, are not covered by 
any law in existence, has to be accept- 
ed. Hence, it is not even necessary for 
us to consider whether they are rea~ 
Sonable restrictions warranted by 
either Article 19 (2) or Article 19 (6) 
of the Constitution. They must first 
have the authority of some Iaw to sup- 
port them before the question of con- 
Sidering whether they could be reason= 
able restrictions on fundamental rights 
of the petitioners could arise. 

169. I, therefore, concur with 
the conclusions reached and the orders 
Proposed by my learned brother Ray. 


ORDER 


_ 170. In accordance with the 
Opinion of the majority, we hold that 
the newsprint policy for 1972-73 viola- 
tes Arts. 19 (1) (a) and 14 of the Con- 
stitution. The restrictions by fixing 10) 
page limit in Remarks V and VII of 
the policy infringe Articles 19 (1) (è 
and 14 of the Constitution and are, 
therefore, declared unconstitutional 
and Struck down. The policy of basis 
entitlement to quota in Remark V is 


violative of Articles 19 (1) (a) and 14). 


of the Constitution and is therefore 
struck down. The measure in Remark 
ae ie s oe ee of Articles 14 and 

a) o e Constitution and i 
struck down, ets 


ALR. 
References were also made . 
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171. The measures in Remark 


VII (c) read with Remark VIII are 
violative of Articles 19 (1) (a) and 14 
of the Constitution and are struck 
down. The prohibition in Remark X 
against common ownership unit from 
starting a new newspaper/periodical or 
a new edition is declared unconstitu- 
tional and struck down as violative of 
‘Article 19 (1) (a) of the Constitution. 
172. For these reasons the peti- 
tioners succeed. The import policy for 
newsprint for the year 1972-73 in 
regard to Remarks V, VII (a), VII (c), 
VIII and X as indicated above is struck 
down. The parties will pay and bear 
their own costs. 
Petitions allowed. 
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_ Dappili Vema Reddy and others, 
‘Appellants v. The State of Andhra 
Pradesh, Respondent. . 


Criminal Appeal No. 248 of 1969, 


D/-4-5-1972. 

(A) Criminal P. C. (1898), Ss. 417, 
418 and 423 — Appeal against acquittal 
= Power of High Court to review evi- 
dence — Matters to be considered be- 
fore reaching conclusion. 

In an appeal against acquittal the 
High Court has full power to review 
at large the evidence on which the 
order of acquittal was founded. But 
in exercising this power, the High 
Court should and will always give pro- 
per weight and consideration to such 
matters as (i) the views of trial judge 
as to the credibility of the witnesses 
(ii) the presumption of innocence in 
favour of accused a presumption cer- 
tainly not weakened by the fact that 
he has been acquitted (iii) the right 
of the accused to the benefit of any 
doubt and (iv) the slowness of appel- 
fate Court in disturbing a finding of 
fact arrived at by a Judge who had 
the advantage of seeing the witnesses. 
ATR 1934 PC 227, Rel. on. 

(Para 10) 


K(Cri. App. No. 643 of 1968, D/- 29-9- 
1969 — Andh. Pra.) 
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P. (Mathew J.) 
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(B) Evidence Act (1872), S.3 —— 
Appreciation of evidence — Case under 
Ss. 302/148, Penal Code — Appeal 
against acquittal — Appreciation of 
evidence by High Court without in- 
firmity — Inference held was legiti- 
mate — (X-Ref.:— Criminal P. Q 
(1898), S. 367). 

Where the High Court, in an ap- 
peal against acquittal from charge 
under Section 302/148, Penal Code, 
kept in view all the principles which 
should govern the appreciation of 
evidence and from the external and in- 
ternal injuries drew the inference that 
each of those injuries was sufficient, in 
the ordinary course of nature, to cause 
death, the inference was legitimate and 
in absence of any infirmity in apprecia- 
tion of evidence as regards individual 
acts committed by several accused, the 
contention that there was no evidence 
to show which of the blows dealt by 
two accused on the head of the deceas- 
ed proved fatal, has no substance. 

(Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1934 PC 227 = 61 Ind 

App 398, Sheo Swarup v, 

Emperor 10 
= Mr. P. Basi Reddy, Sr. Advocate 
(M/s. G. Narasimhulu and G. Narayana 
Rao, Advocates, with him), for Appel- 
lants; Mr. G. S. Rama Rao, Advocate, 
for Respondent. 

The following Judgment of the 
Court was delivered by 

MATHEW, J.:— This appeal, by 
special leave, is from the judgment of 
the High Court of Andhra Pradesh re- 
versing the judgment of the Additional 
Sessions Judge of Kurnool in Sessions 
Case No. 30 of 1968 acquitting the 20 
accused in the case. 

À 2. The prosecution case was as 
follows. Deceased Pedda Venkata 
Reddy was a rich and influential per- 
son of Singaripalli village in Giddalur 
Taluk. P. Ws. 1 to 7 are his sons and 
they were living together as members 
of a joint family. Of his sons, P. W. 6 
was a student of the final year 
M. B. B. S. class and P. W. 7 an ad- 
vocate practising in ,Giddalur. The 
accused were related to each other and 
they also belong to Singaripalli village. 
On the evening of December 29, 1967, 
P. W. 2 found some buffaloes belong- 
ing to A-3 grazing in the horse-gram 
field belonging to their family. He 


drove them to the cattle pound. A-2, 





was beaten by A-5. P. W. 2 
came and told about this incident to 
his father and brothers. His father 
and P. W. 1 went to the house of A-3 
and questioned A-5, who is the son of 
A-3, about his conduct and they re- 
turned to their home. At about 6 A. M. 
on the next day, namely, December 30, 
1967, the accused came in a body and 
stationed themselves before the house 
of the deceased crying out “Kobali”. 
The deceased and his sons were at- 
tending to their daily duties, Seeing 
the accused coming in a body, the de- 
ceased asked them why they were com~ 
ing cut in a threatening manner, Then 
A-4, A-13, A-17 and A-18 came near 
the deceased saying that unless he 
was done away with, their troubles 
would not end. Thereafter, A-4 
dealt a blow on the head of the deceas- 
ed with a cart peg. The deceased bent 


` his head in pain whereupon A-13 
dealt a blow on his head with a 


chetny pounder. The deceased fell 
down when he received the second 
blow. When their father fell down, 
the sons of the deceased came out and 
each one of them was beaten by some 
or the other of the accused, A-3 and 
A-5 beat P. W. 1 on his head with 
a cart peg; A-14 and A-15 attacked 
P. W. 2 and A-15 gave a blow on the 
head of P. W. 2 with a chetny pounder, 
A-1 and A-2 dealt blows on the head 
of P., W. 3, A-11 and A-20 beat P. W. 4 
on the head and right shoulder, A-12 
beat P. W. 5 on the head and on the left 
elbow with a cart peg, P. Ws. 6 and 
7 were injured by the pelting of stones 
by the women-accused. Hearing the 
commotion, the farm servants of the 
deceased came on the scene and drove 
away the accused. 

3. After the accused left the 
scene, the deceased was taken inside 
the house, He was unconscious at the 
time. A passing lorry was hired and 
all the injured were taken to the 
Government Hospital at Giddalur for 
treatment. Giddalur is about 30 miles 
away from Singaripalli. P. W. 18, 
the medical officer in charge of the 
hospital examined the injuries on the 
deceased and P, Ws. 1 to 7. P. W. 18 
sent an intimation to the Police about 
the “incident and injuries”. He also 
intimated the Magistrate at 11.15 A. M. 
that the condition of the deceased was 
serious and that a dying declaration 
should be recorded. The istrate 
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came to the hospital but he found that 

the deceased was unconscious. The 

Head Constable of Giddalur Police 

Station, who received the intimation, 

came to the hospital, and recorded the 

statements of P, Ws. 1 to 7. They are 

exhibits P-1, P-3 and P-6, The state- 

ments were despatched to Komarol 

Police station which had jurisdiction 

over Singaripalli. Before the state- 

ments were received at Komaro! Police 

Station, A-4 and 7 others residing 

in Singaripalli village came with in- 

juries on their persons to the Police 

Station at Komarol at 4.30 P. M. on 

December 30, 1967, and P. W. 27, 

the Sub-Inspector, recorded the state« 

ment of A-4 and arranged to send all 

the injured persons to Giddalur. In his 

statement (exhibit-P-50), A-4 said that . 
the deceased and his sons and others 

came to the house of A-3 and beat him 

A-3, A-12, A-18, A-15, A-17 and 2 

others. It was after recording the 

statement of A-4 and sending the in~ 

jured to the hospital at Giddalur thaf 

P.W. 27 left for Singaripalli. He reach~ 

ed Singaripalli at 6.30 P.M. There 

he came to know about the injuries sus- 

tained by the deceased and his sons 

and that they had been taken to 

Giddalur. He, therefore, proceeded to 

Giddalur hospital, He found that the 

condition of the deceased was very - 
serious, He recorded the statement 
of P. W. 1 (exhibit P-2) and proceeded 
with the investigation. Venkata Reddy, 
who. was removed to the General 
Hospital at Kurnool, died there on 
January 1, 1968. 


4, At the trial, the plea of the 
accused was one of denial. Their case 
was that they were attacked by the de- 
ceased and his sons and the injuries 
found on their persons were caused 
naan g the course of the attack by 

em. . 


5. The Sessions Judge found 
that there was great delay in’ giving 
the first information, that the prose- 
cution witnesses did not speak the 
whole truth, that the occurrence tock 
place . before the house of A-3, that 
the accused were really attacked by 
the deceased and his sons, and he acquit 
ted the accused. 

6. The High Court, in appeal 
by the State, came to the conclusion 
that there was no reason to disbelieve 
the testimony of P. Ws. ito 12 and 
that the prosecution case was sub- 


4973 
stantially true. 
convicted A~13 and A-1i5 of offence 
under Section 148 and sentenced each 
of them to R. I. for 3 years, convicted 
A-1 to 5, 11, 12, 14, 17 and 18 of of- 
fence under Section 147 and sentenced. 
each of them to undergo R. L for a 
period of 2 years, convicted A-4 and 
A-13 of offence under Section 302 and 
sentenced each of them. to suffer im- 
prisonment for life, convicted accused 
1 to 3, A-5, A-11, A-12, A-14, A-15 
A-17 and A-18 under Sec. 325 read with 
S. 149 and sentenced each of them 
to undergo R, I. for a period of 3 
years and further convicted A-1 to 3, 
A-5, A-11, A-12, A-14, A-15, A-17 and 
A-18 for offences under Section 323 for 
the injuries caused to the witnesses 
and sentenced each of them to suffer 
R. I. for a period of one year, The sent- 
ences awarded were directed to. run 
concurrently. A-6 to 10,16, 19 and 20 
were acquitted. 
Ta There .can be no dispute that 

at 6 A. M, on December 30, 1967, the 
incident took place. The earliest ver- 
sion of the prosecution case is to be 
found in exhibit P-1, the statement 
given by P. W-1. It was recorded by 
P. W-24 at about 12 Noon. The state- 
ments of P. Ws. 2 to 7 in exhibits P-3 
to P-8 were recorded by P. W. 24 be- 
tween 12 Noon and 1 P. M. P. W. 1 in 
is evidence before the Court spoke 
to the incident on the previous day and 
stated that on the morning of the day of 
the occurrence, al] the accused came to 
their house shouting “kobali” and when 
his father reproached, the accused for 
behaving in a high-handed manner, A-4 
said that their troubles could be over 
only by doing away with the deceased. 
He further said that A-4 and A-13 dealt 
blows on the head of the deceased with 
a cart peg and a pestle respectively, 
that A-1 and A-2 beat. P. W. 3, that 
A-14 and A-15 beat P. W. 2, that A-11 
and A-20 beat P. W. 4, that A-12 beat 
P, W. 5 and that A-3 and A-5 beat him- 
self and that, on hearing the commotion, 
their farm servants came and drove 
away the accused. Substantially the 
same version was given by P. Ws. 2 to 
% The evidence of P. W. 1 is corro- 
borated by his previous statement re- 
corded in exhibit P-1. Learned Coun- 
sel for the appellant contended that in 
exhibit P-1, P. W. 1 had stated that 
A-4, A-13, A-17 and A-18 beat his 
father but that in his evidence before 
the Sessions Court, he improved upon 


The Court, therefore ` 


a 


the four accused came upon his father 
only two of them, namely, A-4 and 
A-13 dealt blows on the head of his 
father that this improvement was de- 
liberately made with the purpose of 
making his evidence tally with the 
medical evidence that the deceased 
sustained only two injuries on the head. 
Counsel also said that in exhibit P-1, 
P. W. 1 had stated that A-1, A-2, A-14 
and A-15 dealt blows on his brother 
P.W. 3 but thatin his evidence, he said 
that A-1 and A-2 alone beat P.W. 3 
and since there is material discre- 
pancy between the statement of P. 
W. 1 in his 

evidence in Court, he cannot be believ- 
ed when he said in his evidence that 
it was A-4 and A-13 who dealt the 
blows on the head of the deceased. The 
High Court did not attach much weight 
to these discrepancies between his testi- 
mony in Court and his statement in 
exhibit P-1. We are in agreement with 
the High Court in thinking in spite 
of these discrepancies between his state- 
ment in exhibit P-1 and his evidence 
before the Court, the evidence of P. W. 
1 is substantially true and was rightly 
relied on by the High Court, P. Ws. 2 
to 7, in their depositions also stated 
that although A-4, A-13, A-17 and A-18 
came upon their father, only A-4 
and A-13 dealt blows on his head. 
They also spoke to attacks made by 
the individual accused on them. It is 
no doubt true that there are minor dis- 
crepancies between: the depositions of 
these witnesses in Court and their state- 
ment to P. W. 24 (exhibits P-3 to P-8) 
at the Giddalur hospital. But these dis- 
crepancies, according to the High Court, 
were not serious enough to discredit 
the truth in broad outline of the pro~ 
secution case. Apart from the evidence 
of P. Ws. 1 to 7, there is the evidence 
of P. Ws. 8 to 12 to show that it was 
A-4 and A-13 who dealt the blows on 
the head of the deceased. The learned 
Sessions Judge did not choose to rely 
upon the testimony of P. Ws. 8 to 12 
for the reason that they were either 
related to the deceased or interested in 
the prosecution. But there was not the 
slightest suggestion to any one of 
these witnesses while they were in tha 
witness stand that any one of them was 
related to the deceased nor is there any 
evidence worth the name to show 
that they were interested in the deceas- 
ed or P, Ws. 1 to 7. The evidence of 


exhibit P-1 and his: 
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P. Ws. 8 to 10 and P, W. 12 is clear 
that they saw the accused going in a 
body on the morning of December 30, 
1967 and stationed themselves before 
the house of the deceased shouting 
“Kobali” and that A-4 and A-13 beat 
on the head of the deceased. They do 
not speak in detail to the individual 
acts of the other accused, but all of 
them said that the farm servants of the 
deceased on hearing the commotion, 
came and drove away the accused. The 
High Court relied on the evidence of 
these witnesses also to come to the con- 
clusion that the prosecution case was 
substantially true. 

8. It was argued on behalf of 
the appellant that the occurrence must 
have taken place in front of the house 
of A-3 and not in front of the house of 
the deceased and that the prosecution 
case that it took place in front of the 
house of the deceased cannot be ac- 
cepted. The High Court has carefully 
examined this question and we think 
the findmg of the High Court in this 
regard is consistent with the proved 
circumstances in the case. P.W. 27, the 
Sub-Inspector has stated in his evi- 

. dence that many of the accused lived 
in different parts of the village. How 
then was it possible for the deceased 
and his party to cause injuries to the 
accused unless it be assumed that all 
the accused who were injured gather- 
ed together in front of the house of 
A-3 at that early hour for some pur- 
pose? The preponderance of probabi- 
lity was that the accused gathered 
together with a common object and 
came in a body to the house of the 
deceased. Counsel for the appellant 
submitted that if the occurrence took 
place in front of the house of the de- 
ceased, there would have been some 
marks or dents on the doors, windows 
Or walls of the house of the deceased 
as it is the prosecution case that the 
women accused had stones with them 
and they pelted the stones at P.Ws. 1 
to 7. The fact that no marks or dents 
were found on the walls, doors or win- 
dows of the house of the deceased is 
not a strong circumstance to show that 
the occurrence did not take place in 
front of the house of the deceased. We 
do not also think the fact that P.W. 27 
found stones scattered in front of the 
house of the deceased as a circumstance 
of much significance either to prove 
that the occurrence took. place in front 
of the house of the deceased. The evi- 
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dence of P.Ws. 8 to 12, the independent 
witnesses, can only lead to the conclu-: 
sion that the occurrence took place in| 
front of the house of the deceased. That’ 
conclusion is fortified by the circumste: 
ance already adverted to, 


9. Counsel for the appellant 
contended that the prosecution offered 
no explanation for the injuries found 
on the persons of the accused. P.W. 18 
has examined the accused on the date 
of the occurrence and in the wound 
certificates issued by him and in his 
evidence, he has stated the nature of 
the injuries sustained by the accused. } 


La 


They are simple injuries. While P.Ws. 1 . 


to 6 suffered injuries on their heads, 
none of the accused seems to have sus- 
tained any injury on the head. P.Ws. 8 
to 10, as already stated, deposed that 
the farm servants of the deceased, on 
hearing the commotion, came and drove 


away the accused, The suggestion was . 
that it was the farm servants who must ‘ 


have inflicted these injuries on the ac- 
cused. Although P.Ws. 8 to 10 stated 
in their evidence that they told P.W. 27, 
the Sub Inspector, about the accused 
being driven by the farm servants, 
P.W. 27 did not say that any of these 
witnesses told him that the farm ser- 
vants came and drove away the ac~ 
cused. The High Court thought that 
the injuries on the persons of the ac~ 
cused must have been received when 
the deceased and his sons were attem- 
pting to defend themselves and that 
P.Ws. 1 to 7 were unwilling to state 
that some of them beat the accused in 
defending themselves for fear that 
such statements might be used against 
them in the counter case. When once 
it is found that the accused came in a 
ody and stationed themselves in front 
of the house of the deceased and shout- 
ed “Kobali” it seems clear that they 
were the aggressors and the suggestion 
made by the High Court that some of 
the sons of the deceased might have 
caused injuries in their attempt to de- 
fend themselves cannot be ruled out. 
16. It was argued on behalf of 
the appellant that the High Court did 
not keep in view the principies which 
should govern the appreciation of evi- 
dence in an appeal from a judgment of 
acquittal. In Sheo Swarup v. King 
Emperor, 61 Ind. App. 398 p. 404 = 
(AIR 1934 PC 227) the Privy Council 
has laid down the circumstances which 
should be kept in view in dealing with 


fi 
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an appeal from an 
Lord Russel of Killowen 
lowing observations: ns 

“Sections 417, 418 and 423 of the 


order of acquittal. 
made the fol- 


- Code give the High Court full power 


to review at large the evidence upon 
which the order of acquittal was found- 
ed, and to reach the conclusion that 
upon that evidence the order of acquit- 
tal should be reversed. No limitation 
should be placed upon the power un- 
Tess it be found expressly stated in the 
Code. But in exercising the power con- 
ferred by the Code and before reaching 
its conclusions upon fact, the High 
Court should and will always give pro- 
per weight and consideration to such 
matters as (1) the views of the trial 
Judge as to the credibility of the wit- 
nesses: (2) the presumption of inno- 
cence in favour of the accused, a pre~ 
sumption certainly not weakened by 
the fact that he has been acquitted at 
his trial; (3) the right of the accused 
to the benefit of any doubt; and (4) 
the slowness of an appellate Court in 
disturbing a finding of fact arrived at 
by a Judge who had the advantage of 
seeing the witnesses.” 

We are satisfied that the High Court 
has kept these circumstances in view 
while appreciating the evidence in the 
case. 

11. We do not think that there 
is any substance in the argument of 
counsel for the appellants that there is 
no evidence to show that which of the 
blows dealt by A-4 and A-13 on the 
head of the deceased proved fatal. The 
injuries inflicted by A-4 and A-13, 
according to the post mortem examina~ 
tion were: 

1. Lacerated injury on right parie- 
tal one cm. middle measuring 5.5 cm. 
x 5 cm. x skin deep oblique in direc- 
tion wound was stitched the margins 
were abraded-some evidence of heal- 
ing seen. 

9. Lacerated injury on the left 
parietal 2.5 cm. from the mid-line 
measuring 3 em. x 0.5 em. x upto 
bone oblique in direction it was stitch- 
ed margin were abraded some evidence 
of healing was seen”. 

Corresponding to these external inju- 
ries, the following internal injuries 
‘were found: 

“I, Extra-dural haematoma over 
both temporal lobes measuring 3 c.m. 
x 2 on 2 cm. anterior posterior in 
direction. 
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2. Sub-dural haematoma over right 
temporal measuring 6 cm. x 3 cm, an= 
terior posterior. 

‘ 3. Sub-dural haematoma over en- 

tire left hemisphere 4 mm, deep. The 
clot show evidence of early organisa- 
tion. 

4, Contusion of left temporal 4 
cm, x 2 cm. anterior posterior. 
= B. Fracture of right middle carnial 
fossa extending to parietal upwards 10 
em, long and of the fissured type. 

6. Fracture of left parietal close to 
anterior suture line across 5 cm. long 
of hisaure type.” 

According to the High Court it was a 
legitimate inference from the nature of 
injuries that each of these was suffi- 








ed that there is any infirmity in the 
appreciation of the evidence by the 
High Court as regards the individual: 
acts committed by the accused towards 
P.Ws. 1 to 7. 

12. We confirm the convictions 
and sentences and dismiss the appeal. 
The accused, if on bail, will surrender 
themselves to their bail bonds. 


Appeal dismissed. 
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7 (From: Bombay)* 
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R. M. Malkani, Appellant v. State 

of Maharashtra, Respondent. 
Criminal Appeal No. 229 of 1969 
D/- 22-9-1972. i 
Index Note: — (A) Telegraph Act 
(1885), S. 25—Damaging or tampering 
with telegraphs—Where a person talk- 
ing on the telephone allows a police 
officer to record it on tape or to hear 
it, it cannot be said that the police 
officer is damaging, removing, tamper- 
ing, touching machinery, battery line 
or post for intercepting or acquainting 
himself with the contents of any mes- 
sage within this section. Cr. A. No, 727 
of 1967 D/- 9-10-1969 (Bom-) Reversed. 
(Para 20) 


*(Cr. A. No, 727 of 1967, D/- 9-10- 
1969 — Bom.) 
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Index Note: — (B) Evidence Act 
(1872), S. 8—Tape recorded conversa- 
tion — Admissibility — (X-Ref: S. 7) 
—(X-Ref: Constitution of India, Arti- 
cles 20 (3), 21) — (X-Ref: Criminal 
P.C. (1898) S. 162). 

Brief Note: — (B) Tape recorded 
conversation is admissible provided 
that the conversation is relevant to the 
matters in issue, that there is identifi-~ 
cation of the voice and that the ac- 
curacy of the conversation is proved 
by eliminating the possibility of erasing 
the tape record. A contemporaneous 
tape record of a relevant conversation 
is a relevant fact and is admissible 
under S. 8. It is res gestae. It is also 
comparable to a photograph of a rele- 
vant incident. The conversation is 
therefore a relevant fact and is admis- 
sible under S, 7. (Para 23) 

When a Court permits a tape 
recording to be played over it is acting 
on real evidence if it treats the into- 
nation of the words to be relevant and 
fenuine, The fact that tape recorded 
conversation can be altered is also 
borne in mind by the Court while ad- 
mitting it in evidence. (Para 27) 

Held the tape recorded conversa- 
tion was admissible in evidence. There 
was no unlawful or irregular method 
in obtaining the recording of the con- 
versation, ‘There was no violation of 
either Art, 20 (3) or Art. 21 of the 
Constitution. Further the conversation 
was not within the vice of S. 162, Cri- 
minal P.C. Cr. A. No. 727/1967 dated 
9-10-1969 (Bom) Affirmed. AIR 1962 
SC 147 and AIR 1964 SC 72, Rel. on. 

(Paras 28, 29, 30, 31) 

Index Note: — (C) Evidence—Ap- 
preciation of — Evidence illegally ob- 
tained — Admissibility of. 

Brief Note: — (C) Even if evi- 
dence is illegally obtained it is admis- 
sible. The Court will take care in two 
directions in admitting such evidence. 
First, it will find out that it is genuine 
and free from tampering or mutiliation. 
Secondly, it may also secure scrupul- 
ous conduct and behaviour on behalf 
of the Police. The reason is that the 
Police Officer is more likely to be- 
have properly if improperly obtained 
evidence is liable to be viewed with 
care and caution by the Judge, (1870) 
34 J. P. 759 and 1955 A. C. 197 and 
AIR 1971 S.C. 1295 and (1965) 2 AN. 


E. R. 464, Rel. on. 
(Paras 24, 26) 


A. I. RE. 
Cases Referred: Chronological Paras 
AIR 1971 SC 1162=(1971) 1 SCR 

399, Shri N, Sri Rama Reddy v. 

Shri V. V. Giri 21, 22 
AIR 1971 SC 1295=(1971) 2 SCR 

118, Magraj Patodia v. R. K. Birla 25 
AIR 1968 SC 147= (1967) 3 SCR 

720, Yusufalli Esmail Nagree v. 

State of Maharashtra 21, 26 
(1965)-2 All ER 464, R. v. Maqsud 

Ali 26A: 


AIR 1964 SC 72=(1964) 4 SCR 
733, S. Pratap Singh v. State of 
Punjab at 
1955 AC 197=1955-1 All ER 236, 
Kuruma Son of Kanju v. R. 
(1870) 34 JP 759, Jones y. Owen 24 
(1861) 8 Cox C. C. 198=122 RR 
882, R. v. Leatham 29 

Mr, B. M. Mistry, Sr. Advocate 
(Mr. Vineet Kumar, Advocate with 
him), for Appellant; Mr. M. C. Bhan- 
dare, Sr. Advocate (M/s. B. D. Sharma, 
and S. P. Nayar Advocates with him), 
for Respondent. 

The following Judgment of the 
Court was delivered by 

RAY, J.:— This is an appeal by 
certificate from the judgment dated 8 
and 9 October, 1969 of the High Court 
at Bombay convicting the appellant 
under Sections 161 and 385 of the 
Indian Penal Code, The High Court 
confirmed the substantive sentence to 
simple imprisonment for six months 
under Section 161 of the Indian Penal 
Code and simple imprisonment for 
three months under Section 385 of the - 
Indian Penal Code. In addition, the 
High Court imposed on the appellant 
a fine of Rs. 10,000 and in default of 
payment of fine, further simple impri- 
sonment for six months. 

2. The appellant was at the 
crucial time the Coroner of Bombay. 
The prosecution case was as follows. 
Jagdishprasad Ramnarayan Khandel- 
wal was admitted to the nursing home 
of a Gynaecologist Dr. Adatia on 3 
May, 1964. Dr. Adatia diagnosed the 
case as acute apendicitis. Dr. Adatia 
kept the patient under observation. 
After 24 hours the condition of the 
patient became serious, Dr. Shantilal 
J. Mehta was called. His diagnosis 
was acute appendicitis with “generalis- 
ed peritonitis” and he advised immedi- 
ate operation. Dr. Adatia performed 
the operation. The appendix, accord- 
ing to Dr, Adatia had become gangre- 
nous. The patient developed paralysis 
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of the ileum. He was removed to 
Bombay Hospital on 10 May, 1964 to 
be- under the treatment of Dr. Mot- 
wani, The patient died on 13 May. 
1964. The Hospital issued a Death In- 
timation Card as “paralytic ileus and 
peritonitis following an operation for 
acute appendicitis”. 


3. The appellant allowed the 
disposal of the dead body without 
ordering post-mortem. There was 
however a request for an inquest from 
the Police Station, The cause for 
the inquest was that this was a 
case of post operation death ina 
hospital. The Coroners Court regis- 
tered the inquest on 13 May, 
1964, . The dates for inquest were in 
the months of June, July, September 
and October, 1964, The appellant was 
on leave for some time in the months 
of June and July, 1964. This is said to 
delay the inquest. 

4, It was the practice of the 
Coroner’s Court to send letters to pro- 
fessional people concerned in inquest 
to get the explanation of the Doctor 
who treated or operated upon the pa- 
tient. The appellant on 3 October, 
1964 made an order that Dr. Adatia 
be called, It is alleged that the appel- 
lant had told Dr. Adatia a few days 
earlier that though he might have 
operated satisfactorily the cause of 


death given by the hospital would give | 


rise to a presumption of negligence’ on 
his part. Dr. Adatia was asked by the 
appellant to meet Dr, Motwani, 
so that the latter could get in 
touch with the appellant to re- 
solve the technical difficulties. Dr: 
Motwani met the appellant on 3 Octo- 
ber, 1964. The appellant told Dr. 
Motwani that Dr. Adatia was at fault 
but he might be cleared of the charge 
in the inquest. The appellant asked 
for a sum of Rs. 20,000. .Dr. Motwani 
said that he would consult Dr, Adatia. 
Dr. Motwani conveyed the proposal to 
Dr, Adatia. The latter refused to pay 
any illegal gratification. Dr. Motwani 
intimated the same to the appellant. 
The appellant then reduced the de- 
mand to Rs, 10,000. Dr. Adatia also 
refused to pay the same. 


-5 On 4 October the appellant 
got in touch with Dr. Jadhav, Superin- 
tendent of the Bombay Hospital to 
find out if the cause of death given in 
the Hospital Card could be substan- 
tiated. Dr. Motwani told Dr. Jadhav on 
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the same day that incorrect cause of 
death was shown and great injustice 
was done to Dr, Adatia, Dr, Jadhav 
said that he would send an amended 
deposition to the Coroner, the appellant. 

6. On 5 October, 1964 Dr, Mot- 
wani and Dr, Adatia decided to lodge 
a complaint with the Anti Corruption 
Bureau, Dr. Adatia’s Nursing Home 
got messages om the telephone to get 
in touch with the appellant, Dr. Adatia 
complained to Dr. 
harassment on the telephone, Dr, Mot- 
wani rang up the appellant. The ap- 
pellant asked Dr. Motwani to intimate 
by 10 am, on 7 October whether Dr. 
Adatia was willing to pay Rs. 10,000. 
Dr. Motwani rang up Mugwe, Director 
of the Anti Corruption Branch and 
complained that a higher Government 
official was demanding a heavy bribe 
from a Doctor. Mugwe then arranged 
for his staff to be present near Dr. 
Motwani’s residence on the morning of 
7 October with the tape recording 
equipment to record on the tape the 
telephonic conversation, 

T. On 7 October 1964 Mugwe 
and the Assistant Commissioner of 
Police Sawant went to Dr. Motwani’s 
residence. They met Dr. Motwani and 
Dr. Adatia. When they commenced 
recording the First Information Report 
of Dr. Motwani, Dr. Adatia left for 
his Nursing Home. Mugwe then ar- 
ranged for the tape recording equip- 
ment to be attached to the telephone 
of Dr. Motwani. Dr. Motwani was ask- 
ed by Mugwe to ring up the appellant 
in the presence of Mugwe and other 
Police Officers about the appellant’s 
demand for the money, Dr. Motwani 
rang up the appellant and spoke with 
him. Dr. Motwani reported the gist of 
the talk to Mugwe. Mugwe then asked 
Dr. Motwani to ring up Dr. Adatia to 
speak on certain special points. After 
the talk with Dr, Adatia Dr. Motwani 
‘was asked by Mugwe to ring up the 
appellant and asked for an appoint- 
ment to discuss the matter further. Dr. 
Motwani rang up the appellant and an 
appointment was made to meet the ap- 
pellant at 12 noon the same day. The 
conversation between Dr. Motwani and 
the appellant and the conversation 
between Dr. Motwani and Dr. Adatia 
are all recorded on the tape. 

8. The two Doctors Motwani 
and Adatia met the appellant in the 
Coroner’s Chamber at 12 noon, The 
appellant raised the demand to Rupees 


Motwani of the . 
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15,000 and said that Rs. 5,000 was to 
be paid to Coroner’s Surgeon for ‘giving 
an opinion in favour of Dr. Adatia. The 
appellant said that if the amount was 
not paid the police Surgeon’s opinion 
would be incorporated in the case. The 
two Doctors went out of the Chamber 
for a while. Dr. Adatia then told the 
appellant that he would pay the appel- 
iant Rs. 15,000 on 9 October, 1964. 


9. Dr. Adatia paid Rs. 15,000 
fo Dr. Motwani. Dr. Motwani took the 
amount to his house. Dr. Motwani in- 
formed the appellant on the telephone 
that he had received the money from 
Dr. Adatia. The appellant asked) Dr. 
Motwani to keep it. The appellant also 
told Dr. Motwani to bring the money 
to the appellant’s house on 10 October, 
1964. On 10 October the Assistant Com- 
missioner Sawant came to Dr. Mot- 
‘wani’s residence and asked him to go 
to the appellant’s residence to fix up 
an appointment for payment of money. 
Dr. Motwani went to the appellant's 
house on 10 October, 1964 at 10 am 
The appellant was not in the house- 
The appellant’s wife was there. Dr. 
Motwani told her that he had come to 
pay the money. The appellant’s wife 
said that he could pay her. Dr. Mot- 
wani said that he had no instructions 
to pay. As Dr. Motwani was leaving 
the building Sawant, the Assistant Com~ 
missioner met him. Sawant asked Dr. 


Motwani to come to Dr. Adatia to ring - 


up the appellant from there, 


10. The Police Officers and Dr. 
Motwani met at the residence of Dr. 
Adatia at about 4 pm. The raiding 
party connected the tape recorder to 
the telephone mechanism of Dr. Mot- 
wani. Dr. Motwani dialled the appel- 
lant’s residence and spoke with the ap- 
pellant in the presence of the Police 
Officers. The conversation ‘was also 
recorded on the tape. It was arranged 
at the talk that Dr. Motwani would 
pay the amount to the appellant’s wife 
on 12 October 1964. Dr, Motwani was 
asked to take a letter addressed to the 
appellant stating that he was return- 
ing a loan of Rs. 15,000 which he had 
taken at the time of buying a flat. 


11. On 11 October, 1964 Dr. Mot- 
wani received a telephone call. from the 
appellant asking Dr. Motwani to come 
to his residence to meet the person to 
whom the money was to be paid. Dr. 
Motwani declined to go then. On 12 
October 1964 the appellant told Dr. 


Motwani that the appointment was can- 
celled because he had not come to the 
appellant’s residence on 11 Oétober. Dr. 
Motwani conveyed the news to the 
Assistant Commissioner. 


12 Mugwe then ordered an open 
investigation into the case, 


13. The appellant was charged 
under Sections 161, 385 and 420 read 
with Section 511 of the Indian Penal 
Code. Broadly stated, the charges 
against the appellant were these. He 
attempted to obtain from Dr. Adatia 
through Dr. Motwani a sum of Rupees 
20,000 which was later reduced to 
Rs. 10,000 and «which was then raised 
to Rs. 15,000 as gratification for doing: 
or forbearing to do official acts. He 
put Dr. Adatia in fear of injury in 
body, mind, reputation and attempted 
dishonestly to induce Dr. Adatia and 
Dr. Motwani to pay the sum of money. 
The appellant was also charged with 
cheating for having falsely represented 
to Dr. Adatia and Dr. Motwani that 
Rs. 5,000 out of the amount of Rupees 
10,000 was required to be paid to the 
Police Surgeon for obtaining his favour~ 
able opinion. 

14, The ‘appellant denied that 
he demanded any amount through Dr. 
Motwani. He also denied that he threa- 
tened Dr. Adatia of the consequence of 
an inquest. ' 


15. Four questions were can- 
vassed in this appeal. The first conten- 
tion was that the trial Court and the 
High Court erred in admitting the evi- 
dence of the telephonic conversation 
between.Dr. Motwani and the appel- 
Tant which was recorded on the tape. 
The evidence was illegally obtained in 
contravention of Section 25 of the 
Indian Telegraph Act and therefore the 
evidence was inadmissible. Secondly, 
the conversation between Dr. Motwani 
and the appellant which was recorded 
on the tape took place during investi~ 
gation inasmuch as Mugwe asked Dr. 
Motwani to talk and therefore the con- 
versation was not admissible under Sec- 
tion 162 of the Code of Criminal Pro- 
cedure, The third contention was that 
the appellant did not attempt to obtain 
gratification. Fourthly, it was said that 
the sentence of six months imprison- 
ment should be interfered - with be- 
cause the appellant has already paid 
Rs. 10,000 as fine. The appellant suf- 
fered heart attacks and therefore the 
sentence should be modified, 
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16. The trial Court as well as 
the High Court found that the evidence 
of Dr. Motwani and Dr. Adatia needed 
corroboration. The High Court found 
that the conversation recorded on the 
tape corroborated their evidence. The 
evidence of Dr. Motwani is that on 7 
October, 1964 Mugwe accompanied by 
Sawant and members of the Police 
staff went to the residence of Dr. Mot~ 
wani, Mugwe directed Sawant to record 
Dr. Motwani’s statement. Mugwe had 
instructed his staff to bring a tape 
recording machine. After the state- 
ment of Dr. Motwani Mugwe connect- 
ed the tape recording machine to Dr. 
Motwani’s phone and asked Dr. Mot- 
wani to talk to any one he liked in 
order to test whether the tape record- 
ing machine was in order. Motwani was 
then asked to talk to the appellant. 
Motwani talked with the appellant. 
That conversation was recorded on the 
tape. This tape-recorded conversation is 
challenged by counsel for the appellant 
to be inadmissible because it infringes 
Articles 20 (3) and 21 of the Constitu- 
tion and is an offence under S. 25 of 
the Indian Telegraph Act. : 

17. Section 25 of the Indian 
Telegraph Act 1885 states that if any 
person intending (b)to intercept or to 
acquaint himself with the contents of 
any message damages, removes, tam- 
pers with or touches any battery, 
machinery, telegraph line, post or 
other thing whatever, being part of or 
used in or about any telegraph or in 
the working thereof he shall be punish- 
ed with imprisonment for a term which 
may extend to three years, or with 
fine, or with both. “Telegraph” is de- 
fined in the Indian Telegraph Act in 
section 3 to mean any appliance, inst- 
rument, material or apparatus used or 
capable of use for transmission or re- 
ception of signs, signals, writing, ima- 
ges and sounds or intelligence of any 
nature by wire, visual or other electro- 
magnetic emissions, radio waves or 
Hertzian waves, galvanic, electrie or 
magnetic means. 

: Counsel for the appellant 
submitted that attaching the tape 
recording instrument to the telephone 
instrument of Dr. Motwani was an 
offence under Section 25 of the Indian 
Telegraph Act. It was also said that if 
a Police Officer intending to acquaint 
himself with the contents of any mes- 
sage touched machinery or other thing 
whatever used in or about or telegraph 
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or in the working thereof he was guilty 
of an offence under the Telegraph Act. 
Reliance was placed on rule 149 of the 
Telegraph Rules which states that it 
shall be lawful for the Telegraph Au- 
thority to monitor or intercept a mes- 
sage or messages transmitted through 
telephone, for the purpose of verifica- 
tion of any violation of these rules or 
for the maintenance of the equipment. 
This Rule was referred to for establish- 
ing that only the Telegraph Authori- 
ties could intercept message under the 
Act and Rules and a Police Officer 
could not. . : 

19. Tn the present case the High 
Court held that the telephone call put 
by Dr. Motwani to the appellant was 
tapped by the Police Officers, and, 
therefore, there was violation of Sec- 
tion 25 of the Indian Telegraph Act. 
But the High Court held that the tape 
recorded conversation was admissible 
in evidence in spite of the violation of 
the Telegraph Act. 

20. The Police Officer in the 
present case fixed the tape recording 
instrument to the telephone instrument 
with the authority of Dr. Motwani. 
The Police Officer could not be said 
to intercept any message or damage or 
tamper or remove or touch any machi- 
nery within the meaning of S. 25 of 
the Indian Telegraph Act. The rea- 
son is that the Police Officer instead of 
hearing directly the oral conversation 
between Dr. Motwani and the appel- 
lant recorded the conversation with the 
device of the tape recorder. The subst- 
ance of the offence under Section 25 of 
the Indian Telegraph Act is damaging 
removing tampering, touching machi- 
nery battery line or post for intercep- 
tion or acquainting oneself with the 
contents of any message. Where a per- 
son talking on the telephone allows 
another person to record it or to hear 
it, it cannot be said that the other per- 
son who is allowed to do so is damag- 
ing, removing, tampering, touching 


“machinery battery line or post for inter- 


cepting or acquainting himself with the 
contents of any message, There was no 
element of coercion or compulsion in 
attaching the tape recorder to the tele- 
phone. There was no violation of the 
Indian Telegraph Act. The High Court 
is in error on that point. 

21. This Court in Shri N, Sri 
Rama Reddy v. Shri V, V. Giri, (1971) 
1 SCR 389 = (AIR 1971 SC 1162), 
Yusufalli Esmail Nagree v. State of 
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Maharashtra, (1967) 3 SCR 720 = (AIR 
1968 SC 147) and S. Pratap Singh v. 
State of Punjab (1964) 4 SCR 733 = 
(AIR 1964 SC 72) accepted conversa- 
tion or dialogue recorded on a tape 
recording machine as admissible evi- 
dence, In Nagree’s case the conversation 
was between Nagree and Sheikh Nagore 
was accused of offering bribe to She- 
ikh 3 


22. Tn the Presidential Election 
case, (1971) 1 SCR 399 = (AIR 1971 
SC 1162) (supra) questions were put 
to a witness Jagat Narain that he had 
tried to dissuade the petitioner from 
filing an election petition. The witness 
denied those suggestions. The election 
petitioner had recorded on tape the 
conversation that had taken place be- 
tween the witness and the petitioner. 
Objection was taken to admissibility of 
tape recorded conversation, The Court 
admitted the tape recorded conversa- 
tion. In the Presidential Election case, 
(1971) 1 SCR 399 = (AIR 1971 SC 1162) 
(supra).the denial of the witness was 
being controverted, challenged and con- 
fronted with his earlier statement. 
Under Section 146 of the Evidence Act 
questions might be put to the witness 
to test the veracity of the witness. Again 
under Section 153 of the Evidence Act 
a witness might be contradicted when 
he denied any question tending to im- 
peach his impartiality. This is because 
the previous statement is. furnished by 
the tape recorded conversation. The 
tape itself becomes the primary and 
direct .evidence of what has been said 
and recorded. : 

23. Tape recorded conversation 
is admissible provided first the conver- 


- sation is relevant to the matters, in 


issue; secondly, there is identification 
of the voice; and, thirdly, the accuracy 
of the tape recorded conversation is 
proved by eliminating the possibility of 
erasing the tape-record. A contempora- 
neous tape-record of a relevant con- 
versation is a relevant fact and is ad- 
missible under Section 8 of the Evi- 
dence Act. It is res gestae. It is also 
comparable to a photograph of a rele- 
vant incident. The tape recorded con- 
versation is therefore a relevant fact 
and is admissible under Section 7 of 
the Evidence Act. The conversation be- 
tween Dr. Motwani and the appellant 
in the present case is relevant to the 
matter in issue. There is no dispute 
about the identification of the voices. 
Where is no controversy about any por- 


tion of the conversation being erased 
or mutilated. The appellant was given 
full opportunity to test the genuine- 
ness of the tape recorded conversa- 
tion. The tape recorded conversation is 
admissible in evidence. 

24, It was said by counsel for 


the appellant that the tape recorded, 


conversation was obtained by illegal 
means. The illegality was said to be 
contravention of Section 25 of the 
Indian Telegraph Act, There is no vio- 
lation of section 25 of the Telegraph 
Act in the facts and circumstances of 
the present case. There is warrant for 
proposition that even if evidence is il- 
legally obtained it is admissible. Over 
a century ago it was said in an English 
case where a constable searched the ap- 
pellant illegally and found a quantity 
of offending article in his pocket that 
it would be a dangerous obstacle to the 
administration of justice if it were 
held, because evidence was obtained by 
illegal means, it could not be used 
against a party charged with an of- 
fence. See Jones v. Owen (1870) 34 
J.P. 759. The Judicial Committee in 
Kuruma, Son of Kanju v. R. 1955 A.C. 
197 dealt with the conviction of an ac- 
cused of being in unlawful possession 
of ammunition which had been dis- 
covered in consequence of a search of 


his person by a police officer below- 


the rank of those who were permitted 
to make such searches. The Judicial 
Committee held that the evidence was 
rightly admitted. The reason given was 
that if evidence was admissible it mat- 
ters not how it was obtained. ‘There 
is of course always a word of caution. 


It is that the Judge has a discretion | 


to disallow evidence in a criminal case 
if the strict rules of admissibility would 
operate unfairly against the accused. 
That caution is the golden rule in cri- 
minal jurisprudence. 


= 25, This Court in Magraj Pato~ 
dia v. R. K. Birla, AIR 1971 SC 1295 
dealt with the admissibility in evidence 
of two files containing numerous docu- 
ments produced on behalf of the elec- 
tion petitioner. Those files contained 
correspondence relating to the election 
of respondent No. 1. The correspon- 
dence was between respondent No. 1 
the elected candidate and various other 
persons. The witness who produced 
the file said that respondent No. 1 
handed over the file to him for safe 
custody, The candidate had apprehend- 
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ed raid at his residence in connection 
with the evasion of taxes or duties. 
The version of the witness as to how 
he came to know about the file was 
not believed by this Court. This Court 
said that a document which was pro- 
cured by improper or even by illegal 
means could not bar its admissibility 
provided its relevance and genuineness 
‘were proved. . 


26. In Nagree’s case, (1967) 3 
SCR 720 = (AIR 1968 SC 147) (supra) 
the appellant offered bribe to Sheikh 
a Municipal Clerk. Sheikh informed 
the Police. The Police laid a trap. Shei- 
kh called Nagree at the residence. The 
Police kept a tape recorder concealed 
in another room. The tape was kept 
in the custody of the police inspector. 
Sheikh gave evidence of the talk The 
tape record corroborated his testimony. 
Just as a photograph taken without the 
knowledge of the person photographed 
can become relevant and admissible so 
does a tape-record of a conversation 
unnoticed by the talkers, The Court will 
take care in two directions in admitting 
such evidence. First, the Court will 
find out that it is genuine and free 
from tampering or mutilation. Second- 
ly, the Court may also secure scrupul- 
ous conduct and behaviour on behalf of 
the Police. The reason is that the Police 
Officer is more likely to behave pro- 
perly if improperly obtained evidence 
is liable to be viewed with care and 
caution by the Judge. In every case the 
position of the accused the nature of 
the investigation and the gravity of 
the offence must be judged in the light 
of the material facts and the surround- 
Jing circumstances. 


: 26A. The admissibility. of evi- 
dence procured in consequence of il- 
legal searches and other unlawful acts 
was applied in a recent English deci- 
sion in R. v. Maqsud Ali, (1965) 2 Al 
E.R. 464. In that case two persons sus- 
pected of murder went voluntarily 
with the Police Officers to a room in 
which, unknown to them, there was a 
microphone connected with a tape- 
recorder in another room. They were 
left alone in the room. They proceed- 
ed to have a conversation in which in- 
criminating remarks were made. The 
conversation was recorded on the tape. 
The Court of Criminal Appeal held that 
the trial Judge had correctly admitted 
the tape-recording of the incriminating 
conversation in evidence. It was said 


R. M. Malkani v. State of Maharashtra (Ray J.) [Prs. 25-29] S.-C. 163 


“that the method of the informer and 
of the eavesdropper is commonly used 
in the detection of crime. The only dif- 
ference here was that a mechanical 
device was the eavesdropper”. The 
Courts often say that detection by de- 
ception is a form of police procedure 
to be directed and used sparingly and- 
with circumspection. 

RL When a Court permits a 
tape recording to be played over it is 
acting on real evidence if it treats the 
intonation of the words to be relevant 
and genuine. The fact that tape record- 
ed conversation can be altered is also 
borne in mind by the Court while ad- 
mitting it in evidence. 

28. In the present case the 
recording of the conversation between 
Dr. Motwani and the appellant cannot 
be said to be illegal because Dr, Mot- 
wani allowed the tape recording instru- 
ment to be attached to his instrument. 
In fact, Dr. Motwani permitted the 
Police Officers to hear the conversa- 
tion. If the conversation were relayed 
on a microphone or an amplifier from 
the telephone and the police officers 
heard the same they would be able to 
give direct evidence of what they 
heard. Here the police officers gave 
direct evidence of what they saw and 
what they did and what they recorded 
as a result of voluntary permission 
granted by Dr. Motwani. The tape 
recorded conversation is contemporane- 
ous relevant evidence and therefore it 
is admissible. It is not tainted bv 
coercion or unfairness. There is no 
reason to exclude this evidence. 


29. It was said that the admis- 
sibility of the tape recorded evidence 
offended Arts. 20 (3) and 21 of the Con- 
stitution. The submission was that the 
manner of acquiring the tape recorded 
conversation was not procedure esta- 
blished by law and the appellant was 
incriminated. The appellant’s conversa- 
tion was voluntary. There was no com- 
pulsion. The attaching of the tape 
recording instrument was unknown to 
the appellant. That fact does not ren- 


- der the evidence of conversation inad- 


missible. The appellant’s conversation 
was not extracted under duress or 
compulsion. If the conversation was 
recorded on the tape it was a mechani- 
cal contrivance to play the role of an 
eavesdropper. In R. v. Leatham, (1861) 
8 Cox C. C. 198 it was said "It matters 
not how you get it if you steal it even, 


164 S.-C. [Prs. 29-34] R. M. Malkani v. State of Maharashtra (Ray J.) 


it would be admissible in evidence”. 

- as long as it is not tainted by an inad- 
missible confession of guilt: evidence 
even if it is illegally obtained is ad- 
missible. 

30. There is no scope for bold- 
ing that the appellant was made to in- 
criminate himself. At the time of the 
conversation there was no case against 
the appellant. He was not compelled 
to speak or confess. Article 21 was in- 
voked by submitting that the privacy 
of the appellants conversation was 
invaded. Article 21 contemplates pro- 
cedure established by law with regard 
to deprivation of life or personal liber- 
ty. The telephonic conversation of an 
innocent citizen will be protected by 
Courts against wrongful or high hand- 
ed interference by tapping the conver- 
sation. The protection is not for the 
guilty citizen against the efforts of the 
police to vindicate the law and prevent 
corruption of public servants. It must 
not be understood that the Courts will 
tolerate safeguards for the protection 
of the citizen to be imperilled by per- 
mitting the police to proceed by un- 
lawful or irregular methods. In the 
present case there is no unlawful or 
irregular method in obtaining the tape 
recording of the conversation. 


31. The second contention on 
behalf of the appellant was that the 
entire tape recorded conversation is 
within the vice of Section 162 of the 
Criminal Procedure Code. In aid of 
that contention the oral evidence of 
Mugwe, the Director of Intelligence 
Bureau was relied on. Mugwe said that 
it was under his advice and instruction 
that Dr. Motwani started talking with 
the appellant and Dr. Adatia. There- 
fore, it was said that the tape record- 
iing was in the course of investigation. 
Sections 161 and 162 of the Criminal 
Procedure Code indicate that there is 
investigation when the Police Officer 
orally examines a person, The telepho- 
nic conversation was between Dr. Mot- 
wani and the appellant. Each spoke to 
the other. Neither made a statement 


to the Police Officer. There is no mis- . 


chief of S. 162. 


32. The third contention was 
that the appellant did not attempt an 
offence. The conversation was said to 
show bargain. The evidence is that the 
patient died on 13 May, 1964. Dr. Mot- 
wani saw the appellant on 3 October, 
1964. The appellant demanded Rupees 


A.I. R. 
20,000. The appellant asked for pay~- 
ment of Rs, 20,000 in order that Dr. 
Adatia would avoid inconvenience and 
publicity in newspapers in case inquest 
was held. Dr. Motwani informed Dr. 
Adatia about the conversation with the 
appellant. On 4 October, 1964 the ap- 
pellant rang up Dr. Motwani and said 
that he was willing to reduce the 
amount to Rs. 10,000. On 5 October, 
1964 Dr. Acatia received calls from the 
appellant asking him to attend the 
Coroner’s Court on 6 October, 1964. Dr. 
Adatia got in touch with Dr. Motwani 
on 6 October and gave him that mes- 
sage. Dr. Adatia rang up the appellant 
on 6 October and asked for adjournment. 
The appellant granted the adjournment 
to 7 October. On 6 October there were 
two calls from the appellant asking 
Dr. Adatia to attend the Coroner’s 
Court on 7 October and also that Dr. 
Adatia should contact the appellant on 
6 October. Dr. Motwani rang up the 
appellant and told him that the tele- 
phonic conversation had upset Dr. Ada- 
tia. On 6 October Dr. Motwani convey- 
ed to Mugwe, Director of Intelligence 
Bureau about the demand of bribe to 
the appellant. These are the facts 
found by the Court. These facts prove 
that the offence was committed. 


33. The Tast contention on be- 
half of the appellant was that the sen- 
tence of imprisonment should be set 
aside in view of the fact that the ap< 
pellant paid the fine of Rs. 10,000. In 
some cases the Courts have allowed the 
sentence undergone to be the sentence. 
That depends upon the fact as to what 
the term of the sentence is and what 
the period of sentence undergone is, In 
the present case, it cannot be said that 
the appellant had undergone any period 
of sentence. If it is said that the ap- 
pellant had heart attacks and therefore 
the Court should take a lenient view 
about the sentence the gravity of the 
offence and the position held by the 
appellant at the relevant time do not 
merit such consideration. 


34, For these reasons, the ap- 
peal is dismissed. The appellant will 
surrender to his bail and s2rve out the 
sentence, 


Appeal dismissed. l 
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AIR 1973 SUPREME COURT 165 
(V 60 C 22) 
(From: Bombay)" 
J. M. SHELAT, I. D. DUA AND 
H. R. KHANNA, JJ. 

Nageshwar Sh. Krishna Ghobe, 
Appellant v. State of Maharashtra, Res- 
pondent. 

Criminal ‘Appeal No. 209 of 1969, 
D/- 19-9-1972. 

Index Notes (A) Constitution of 
India, Art. 136 — Jurisdiction of 
Supreme Court fo examine evidence 
in appeal arising from criminal case. 

Brief Note: (A) When in cri- 
minal case the judgments of the trial 
Court and of the High Court proceed 
principally on assumptions not fully 
supportable on the material on record 
and there is a serious lacuna in the 
case wholly due to the inefficient and 
perfunctory investigation by the investi- 
gating agency in appeal under Arti- 
cle 136 arising from that case, the 
Supreme Court can itself examine the 
evidence. Criminal Appeal No. 552 
of 1968, D/~ 14-8-1969 (Bom), Reversed 
on facts. (Para 11) 

Index Note: (B) Criminal P.C. 
(1898), S. 367 — Language of judgr 
ment. 

Brief Note: (B) While writing 
judgment the Judges should express 
their opinion in temperate language 
usually associated with and reflecting 
the impersonal dignity of judicial re- 
straint. (Para 12) 

M/s. H. R. Pardivala, D. N. Mishra 
and J. B. Dadachanji & Co. Advocates, 
for Appellant; M/s. S. K. Dholakia and 
B. D. Sharma, Advocates, for Respon- 
dent. 

The following Judgment of the 
Court was delivered by 

DUA, J.:— This is an appeal by 
special leave under Article 136 of the 
Constitution from the judgment of the 
Bombay High Court upholding on ap- 
peal the appellant’s conviction by the 
Presidency Magistrate, 12th Court, 
Bandra, Bombay under Section 304-A, 
Indian Penal Code and sentence of 
rigorous imprisonment for 18 months 
and fine of Rupees 1,500/-, in default 
further rigorous imprisonment for four 
months. 


*(Cri. Appeal No. 552 1968, D/- 14-8~ 
1969 — Bom.) ; 
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2. According to the prosecution, 
on July 2, 1967, at about 4.15 p. m. 
the appellant was driving a B. E. S. T. 
motor-bus bearing No. BHQ 1019 along 
the southern side of Tilak Road from 
east to west. When the bus suddenly 
mounted the southern footpath and 
dashed against an electric pole felling 
it down the bus stopped. A per- 
son who was near the electric pole was 
knocked down dead as a result of the 
electric pole falling on him. His right 
hand was severed, his head crushed 
with the brain matter sticking on 
to the wall near the electric pole. It 
‘was a double decker bus. One Harban- 
Singh Ramsingh (called bhaiya) also 
sustained injuriess as a result of 
having been hit by the bus. 

3. According to the Appellant, 
he was driving the bus at a moderate 
speed from east to west along the 
southern side of Tilak Road when 
suddenly a bhaiya, in his attempt to 
cross the road, came near the right 
wheel of the bus. He was noticed 
by the appellant when he was about 
3 ft. away from the front right portion 
of the bus. In order to avoid him the 
appellant applied his brakes and took 
a turn to the left, thereby mounting 
the southern footpath and it was in 
these circumstances that he struck 
against the electric pole. The ac~- 
cident, according to his plea, oc- 
curred because of circumstances be- 
yond his control. The Presidency Magis~ 
trate did not believe the defence ver 
sion and observed: 


“According to the accused he was 
going at a speed as if he was appro- 
aching a bus stop. If that were so and 
if Harbansing was crossing the road 
from north to south as alleged by the 
defence and if the accused applied 
his brakes after seeing the bhaiya, then 
it is hard to see how the bus did not 
Stop there and then. The bus however 
went on to the southern footpath and 
dashed against the electric pole with 
such a force that it was uprooted. The 
fact that the accused was not able to 
halt the bus there and then show that 
the bus was in good speed. The accus- 
ed could not control its speed in time. 
It therefore held that the prosecution 
had established its case against the 
accused.” 7 
On this reasoning, finding the accused 
guilty, the trial Court convicted and 
sentenced him, as already noticed. It 
may be pointed out that the accused 
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was also charged under Sections 279 
and 338, Indian Penal Code but the 
Court did not consider it proper to im- 
pose separate sentences under these sec- 
tiens. 

4, On appeal to the High Court 
the learned Chief Justice, after consi- 
dering the arguments urged before 
him, observed that in the circumstances 
of the case it was impossible that 
Harbansing could come within 3 ft. of 
the bus in question before the accused 
first saw him. Even after the accused 
had realised the danger he could have 
according to the learned Chief Justice 
avoided climbing on to the footpath 
end injuring the pedestrians there, 
efter knocking down the electric pole, 
had it not been for the speed of the 
bus which prevented him from control- 
Jing the vehicle. The learned Chief 
Justice considered it unimaginable that 
the electric pole would be completely 
uprooted unless the bus was in con- 
siderable speed when it hit the pole, 
the heavy nature of the vehicle notwith- 
standing. This by itself, the High 
Court observed, was one of the factors 
which esstablish the rashness and negli- 
gence of the accused. The High Court 
opined that it must have taken quite 
some time for the bhaiya to cross 35 
ft. of the road (the road was stated to 
be 35 ft. wide) even though he was 
running. If, therefore, the man started 
running from the northern end of the 
road the vehicle must have been at 
least 50 or 60 ft. away from the point 
of impact. The driver of the bus, had 
he been reasonably careful, could 
have brought the bus to a complete 
stop in a distance of about 50 or 60 ft- 
and avoided the collision even assuming 
the bhaiya was running fast. This is 
‘another factor which, according to the 
learned Chief Justice, refiected the 
negligence on the part of the accused 
person. The defence witness (K. G. 
Joshi} deposed that the accused had 
not blown any horn. This version also 
in the opinion, of the High Court, 
lent some support to the negligence on 
the part of the accused. The High 
Court in the end observed : 

“Though no doubt the burden of 
proof in a criminal trial is upon the 
prosecution, the facts pertaining to 
the accident in the present case are so 
eloquent and glaring that they speak 
for themselves. Even assuming that 
Harbansing came running from the 
north to the south across the road 


of Maharashtra (Dua J.J ALR, 


as the accused says, he was in a posi- 
tion to have seen him start running 
and to have brought his bus under 
control within sufficient time to avoid 
the accident but he was in a hurry 
to reach his destination within time 
and so the accused continued to run 
his bus at the same speed full well 
knowing that if the pedestrian continu-~ 
ed to cross the road he would do so 
at his peril and therefore expecting 
him to stop. Tt is that attitude of 
mind which has led to this accident and 
amounts to rashness or negligence on 
the part of the accused. Even taking 
into account the explanation which the 
accused hés given, I am unable to see 
how the accused cannot be held to have 
driven rashly or negligently.” 

The High Court was on the whole satis- 
fied upon the evidence that the convic- 
tion. was justified. 

In this Court Shri Pardiwala 
has, in an elaborate argument, taken us 
through the entire record of the case 
and has submitted that in a case of 
rash and negligent driving the prose~ 
cution has to prove by evidence þe- 
yond reasonable doubt that the accus- 
ed was rash and negligent and the mere 
fact that the accident has taken place 
in a manner which does not seem to 
be normal. is not by itself sufficient to 
cast on the accused person the onus of 
establishing his innocence. 

6. In cases of road accidents by 
fast moving vehicles it is ` ordinarily 
difficult to find witnesses who would be 
in a position to affirm positively the 
sequence cf vital events during the few 
moments immediately preceding the 
actual accident, from which its true 
cause can be ascertained. When acci- 
dents take place on the road, people 
using the road or who may happen to 
be in close vicinity would normally be 
busy in their own  pre-occupations 
and in the normal course their attention 
would be attracted only by the noise 


or the disturbance caused by the 
actual impact resulting from the 
accident itself. It is only then that 


they would look towards the direction 
of the noise and see what had happen- 
ed. It is seldom — and it is only a matter 
of co-incidence — that a person may 
already be locking in the direction ofi 
the accident and may for that reason 
be in a position to see and later describe 
the sequence of events in which the 
accident occurred. At times it may also 
happen that after casually witnessing 
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the occurrence those persons may feel 
disinclined to take any further interest 
in the matter, whatever be the reason 
for this’ disinclination. If, however, 
they do feel interested in going to the 
spot in their curiosity to know some 
thing more, then what they may 
happen to see there, would lead them 
to form some opinion or impression as 
ito what in all likelihood must have led 
to the accident. Evidence of such per- 
sons, therefore, requires close scrutiny 
for finding out what they actually saw 
and what may be the result of their 
imaginative inference. Apart from the 
eye-witnesses, the only person who can 
be considered to be truly capable of 
satisfactorily explaining as to the cir- 
cumstances leading to accidents like the 
present is the driver himself or in cer- 
tain circumstances to some extent the 
person who is injured. In the present 
ease the person who died in the acci-~ 
dent is obviously not available for giv- 
ing evidence. The bhaiya (Harbansing) 
has also not been produced as a wit- 
ness. Indeed, failure to produce him in 
this case has been the principal ground 
of attack by Shri Pardiwala and he has 
questioned the bona fides and the fair- 
ness of the prosecution as also the 
trustworthiness of the version given by 
the other witnesses. 


T. Six witnesses ħave been pro- 
duced by the prosecution in support of 
its case. We are going into that evi- 
dence which is normally not done in 
appeals under Art. 136 of the Consti- 
tution because in this case it was urged 
by Shri Pardiwaia that there is abso- 
jutely no evidence showing rashness or 
negligence on the part of the appellant 
and that the evidence with regard to 
the exact position in which the bus was 
actually found vis-a-vis the dead body, 
soon after the accident, is also not 
trustworthy. Indeed, according to the 
learned counsel, both the trial court 
and the High Court have been influ- 
enced more by the tragic consequences 
resulting from the accident than the 
evidence on the record. 


8. P. W. 5 Kisan Appa Kasbe 
îs the man who is said to have made 
the report to the police about this ac- 
cident. He appeared in court on March 
20, 1968 and stated that on July 2 
1967 at 3.45 p.m. while walking along 
the northern footpath from east to west 
towards Kodabad Circle he heard noise 
of impact of a vehicle and turning that 


side he saw a B. E. S. T. bus stationary 
on the southern footpath and a bent 
electric pole. After proceeding in that 
direction he saw a dead body wunder 
electric pole whose hand was broken, 
and was lying near the pole. His skull 
was also broken and brain matter was 
visible. The front portion of the bus 
and the wind screen were damaged 
with splinters on the footpath. He saw 
four injured persons. Those injured 
persons were taken to the hospital -in 
Single-decker bus. He was contacted by 
the police at 8.30 p.m. on the same day 
at his residence where his statement 
was recorded. This statement has been 
described by M. S. Patil, S. I. (P. W. 6) 
as first information report. Quite plain- . 
ly that statement could not be the 
F.LR. for the simple reason that inves- 
tigation had admittedly started on 
receipt of information at 4.40 p.m, as 
sworn by P.W. 6. The statement made 
by P. W. 5 at 830 pm. at his resi- 
dence would accordingly fall under 
5. 161, Cr. P.C. and could only be uti- 
lised as provided by S. 162, Cr. P.C. 
for contradicting him. Of the four in- 
jured persons mentioned by P.W. 5 
three have appeared in court, namely, 
Shriman Yadav (P.W. 2), Mohan Rama 
(P.W. 3) and Dhondibai Babu (P.W. 4). 
P.W. 2 merely says that while he and 
Mohan Rama (P.W. 3) were walking 
along the southern footpath of Tilak 
Road from east to west at 430 pm 
suddenly he was thrown down frac- 
turing his left hand and rendering him 
unconscious. He has not said anything 
more. Mohan Rama (P.W. 3) has de- 
posed that he and Shriman Yadav were 
walking along the southern footpath 
when a BES.T. bus came from 
behind and struck Shriman Yadav, 
thereby throwing him down Mohan 
Rama also fell down as a result of 
Shriman’s impact. Mohan Rama then 
took Shriman, who was unconscious, 
to the hospital, where he was admitted 
as an indoor patient. Mohan Rama was, 
however, treated and allowed to go 
home. Mohan Rama had not seen the 
bus mounting the footpath. He only saw 
the electric pole falling on the deceas- 
ed. According to him, the front left 
wheel of the bus was on the footpath 
and the front right wheel was touching 
its kerb. The electric pole was not up- 
rooted but was cut at the base. Quite 
obviously, the evidence of these two 
witnesses does not throw any helpful 


light on the precise circumstances in 
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which the bus happened to mount 


the- footpath. Dhondibai Babu (P.W. 
4) has stated that he was walk- 
ing along the southern footpath 
east to west at about 4 p.m- 
when suddenly 2B.E.S.T. bus knocked 
him down unconscious. According to 
him, the left front portion of the bus 
struck him. He has said nothing more. 
If he became unconscious, it is doubt- 
ful if he could reliably state that the 
left front portion of the bus had struck 
him. The statement of Kisan Appa 
Kasbe (P.W. 5) has alrealy been adver- 
ted to. But he too, as one would nor- 
mally expect a witness to such acci- 
dents, only looked in the direction of 
the accident, when his attention was 
attracted as a result of noise of the im- 
pact of the bus in question. There is 
thus no evidence as to what compelled 
the driver to turn left which caused 
the bus to mount the footpath and 
strike against the electric pole, there- 
by causing injuries to the several per- 
sons, one of whom died at the spot. 
Manohar Sadashiv, S. I., appearing as 
P.W. 6 has deposed that at about 4.40 
p.m. on July 2, 1967 information was 
received from the control room about 
the accident and that he then went to 
the scene of the occurrence. He saw a 
double-decker bus no. 03 stationary on 
the southern footpath with the front 
portion of the bus damaged and the 
wind screen broken. He saw one dead 
body lying below the electric pole with 
one hand severed lying nearby and also 
broken skull with brain substance visi- 
ble and lying on the road. He drew up 
a panchanama and also a rough sketch 
(Ex. PB). He sent the dead body to the 
City Morgue and arrested the accused 
and sent him to the police station. He 
then contacted the four injured persons 
in the hospital and the complainant, 
(meaning thereby P.W. 5) at his resi- 
dence as late as 8.30 p.m. on- the same 
day and recorded what he describes to 
be, the first information report. Har- 
bansing, one of the four injured per- 
sons had, according to this witness, left 
Bombay the same night with the result 
that his statement could not be record- 
ed. In cross-examination he has ex- 
plained that Harbansing was reluctant 
to make any statement because he 
wanted to go to his native place where 
he was stated to be on the date of the 
examination of P.W. 6 in court, which 
was March 20, 1968. P.W. 7 is the doc- 
tor who held the post-mortem exami- 
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nation on the dead body. His evidence 
is not material for our purpose. This 
is all the prosecution evidence led in 
the case. We cannot help expressing 
our surprise and regret at the manner 
in which the investigation has been 
conducted. The investigating officer 
unfortunately did not care to have the 
photographs taken of the position of 
the vehicle, the electric pole and the 
persons injured and dead as a result of 
the accident. He did not care even to 
take the measurement of the height of 
the kerb, which in our view, was a 
very relevant factor. Nor did he care 
to get the vehicle examined by a me- 
chanic for the purpose of ascertaining 
if its mechanism was in order and par- 
ticularly if its brakes were working 
properly. The rough sketch prepared 
by him is a highly unsatisfactory docu- 
ment as it only gives us an extremely 
rough idea of the position: this is of 
little assistance in determining the ques- 
tion of the appellant’s guilt in the cri- 
minal trial. Kanu Girdharal Joshi, an 
LL.B. student, appeared as D.W. 1. He 
claims to have seen the bus and the 
bhaiya immediately prior to the actual 
accident. The bhaiya was crossing the 
road running. The witness on seeing 
the bhaiya shouted to him to stop but 
the bhaiya continued running. The bus 
then took a turn to its left, mounting 
the footpath and causing the accident 
in question, 

9. The Tearned Presidency Magis< 
trate, who tried and convicted the ap- 
pellant, and the High Court, which ~ 
heard and dismissed his appeal, have 
both held the appellant guilty almost 
exclusively on the nature of the acci- 
dent and on the appellant’s inability to 
stop the bus on seeing the bhaiya who 
was attempting to cross the road. Both 
these courts disbelieved D.W. 1. They ` 
passed strictures against him in very 
strong language and cast aspersions 
even on his knowledge of law. Shri 
Pardiwala complained that the trial 
Court had misread the prosecution evi- 
dence and the High Court was influ- 
enced by a number of assumptions 
which cannot be sustained on the mate~ 
rial on the record, some of those as- 
sumptions being even contradictory, 
and this has resulted in grave mis- 
carriage of justice. The condemnation 
of D.W. 1, K. G. Joshi, by the courts 
below in strong language is also unjus- 
tified and unfair to the witness, con- 
tended the counsel. Stress was alsa 
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laid by the appellant’s learned counsel 
on the opinion of the High Court em- 
phasising the utterly perfunctory cha- 


, racter of the investigation and the false 
statements made by S. I. Patil, (P.W 


6), the investigating officer. Our atten- 
tion was drawn to the following ob- 
servations in the judgment of the High 
Court: 

“Tilak Road at that hour of the 
day is more than normally crowded. In 
that crowded locality there are shops 
on both sides and hundreds of people 
move about on the footpaths. There 
were also several passengers in the bus 
and the bus conductor. Yet this sub- 
Inspector has not cared to make any 
enquiry to find out from anyone of the 
persons round about, from anyone of 
the passengers or any one of the 
shopkeepers round about how the acci- 
dent occurred, with the result that 
the prosecution has been able to give 
evidence only of three persons who 
were injured and who in their very 
Statement say nothing about how the 
accident took place and of Kisan Appa 
Kasbe. Even Kisan Appa Kasbe’s at- 
tention it appears was attracted to- 
wards the incident by the sound of the 
impact of the bus with the pole. Not- 
withstanding this statement of each 
one of these witnesses it is surprising 
that the Sub-Inspector should not have 
pursued further investigation but 
should have put up the case upon such 
evidence. What is still worse is that 
one important person whose evidence 


’ was available and could have been 


examined was not examined. He is the 
injured person Harban Singh. He was 
removed to the K. E. M. Hospital and 
was under treatment there for a long 
time. This is established upon the evi- 
dence of Dr. Kole, P.W. 1. He had a 
fracture of the jaw bone and six other 
injuries, and being admitted to the 
hospital on 2nd July 1967 was dis- 
charged from the ‘hospital on the 23rd 
August 1967 according to the evidence 
of Dr. Kole. Sub-Inspector Patil was 
asked why Harbansingh’s statement 
‘was not recorded and this is what he 
has stated: ‘Harbansingh Ramnarayan 


- one of the 4 injured left Bombay on 


the same night. His statement there- 
fore would not be recorded’, In the 
face of the evidence of Dr. Kole it is 
clear that this evidence of Sub-Inspec- 
tor Patil is utterly false because Har- 
bansingh was in no condition to move. 
He was in hospita] and remained in 
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the hospital till 23rd August 1967 for 
almost a month and 26 days after the 
accident and yet it is surprising to see 
this responsible police officer saying 
that he could not record his statement 
because he left Bombay on the same 
night. One begins to wonder whether 
this Sub-Inspector made any enquiries 
at all about the whereabouts of Har~ 
bansingh. In his cross-examination he 
has further given a different reason. 
He has stated ‘Harbansingh was reluc- 
tant to make any statement as he 
wanted to go to his native place. He 
is at his native place’. Even this rea- 
son does not appear to me a satisfac- 
tory reason at all. Even if he had gone 
away to his native place, Harbansingh 
could well have been contacted and his 
statement recorded.” 

Shri Pardiwala submitted that on this 
observation alone the prosecution case 
should have failed. We find there is 
considerable force in this submission. 
The High Court has also observed that 
no attempt had at all been made “to 
ascertain the probable speed of the bus 
by measuring the tyre marks on the 
road though, according to the witnesses, 
the brakes were jammed and there was 
a screaming sound as the bus came to 
a halt”, adding, that even the elemen- 
tary precaution of having the bus tes- 
ted for the efficiency of its brakes was 
not taken. Though according to Shri 
Pardiwala the observation of the High 
Court, that, the brakes were jammed 
and there was a screaming sound, was 
not supported by evidence, in our opi- 
nion, assuming this observation to be 
supported by evidence, it only serves 
to fortify the view of the High Court 
that the investigation has been con- 
ducted in a very casual and superficial 
manner, The investigating officer seems 
to have acted without the requisite 
sense of responsibility essential for fair 
and just police investigation into seri- 
ous accidents like the present, with 
the result that important evidence 
which was available and should easily 
have been forthcoming has not been 
brought before the court for wholly 
inadequate — if not flimsy — reasons. 
Examination of the marks of wheels 
on the road would have been very use- 
ful in appreciating other evidence. 
What is more surprising is that even 
evidence on the state of the traffic on 
the road at the relevant time and on 
the height of the kerb has not been 
produced by the prosecution. This evi- 
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dence would have clearly helped the 
court in having a clearer picture of the 
position and in more satisfactorily ap- 
preciating the circumstances in which 
the accident occurred. If there was 
meagre traffic, then, there was a grea- 
ter likelihood of the appellant being 
able to see the running bhaiya more 
_ clearly, whereas if traffic was heavy 
then there was a chance of the bhaiya 
emerging from behind some vehicle un- 
noticed by the appellant. Similarly the 
height of the kerb was a relevant fac- 
tor to be considered in forming an opi- 
nion about the likely speed of the bus. 
The prosecution failed to appreciate 
the importance of these aspects and ‘did 
not care to adduce any evidence on 
them. This reflects a high degree of 
inefficiency on the part of the investi- 
gating agency. The High Court has, 
however, observed (perhaps on the 
basis of personal knowledge of the 
learned Chief Justice who decided the 
appeal in the High Court) that the road 
at that time was more than normally 
crowded. If that was so then it was 
a question for consideration as to from 
how much distance was the appellant 
able to see the bhaiya running, in his 
anxiety, to cross the road. The High 
Court did not advert to this aspect at 
all. Indeed, at one place the High 
Court has observed that the appellant 
would have noticed the bhaiya when 
he was running to cross the road. This 
could be possible only on the assump- 
tion that the traffic on the road was 
not very heavy and it did not block the 
appellant’s vision. The High Court has 
also observed that this was not the 
first time when an investigation in a 
ease where the public motor vehicle 
belonging to a public body was invol- 
ved in an accident had been utterly 
perfunctory. The fact that this was not 
the first occasion: of inefficient and 
perfunctory investigation in such cases, 
could not, in our view, serve as an 
argument for placing premium on the 
inefficiency of the investigating agency 
and for convicting the accused, which 
could only be done if the evidence had 
established his guilt beyond reasonable 
doubt, 

= IÈ No doubt when an accident 
like the present takes place one natu- 
rally expects the driver concerned to 
explain the circumstances in which he 
was obliged to take the bus on to the 
- Footpath and to strike against the elec- 
tric pole with such force, thereby kill- 


ing one human being and injuring 
several others. The satisfactory nature 
of the explanation to absolve him of 
his criminal liability for the accident 
has, in such circumstances, to be ap- 
praised in the light of the entire evi- 
dence on the record. The onus of course 
remains on the prosecution and does 
not shift to the accused. The evidence 
of the bus, however, having mounted 
on to the footpath, which, in the nor- 
mal course, does not happen, is admis- 
sible and has to be duly taken into ac- 
count in understanding and evaluating 
the entire evidence led in the case an 
in appraising the value of the explana- 
tion given by the accused for his com- 
pulsion which resulted in the accident. 
The appellant’s explanation, even 
though not conclusive, does, in the ab- 
sence of the testimony of the bhaiya 
and of at least some out of the passen- 
gers, said to have been travelling in 
the bus, who might have been able to 
throw some helpful light on the rele- 
vant circumstances, seem to leave fair 
scope for reasonable doubt about his 
guilt. Whether the failure on the part 
of the investigating agency to contact 
persons who would have given useful 
material evidence relevant for finding 
the truth was due to inefficiency or 
was deliberate having been inspired by 
some other motive, is not for us to 
speculate on the existing record. Suffice 
it to say that, if it appears, as it does 
in this case, that material evidence has 
not been collected by the investigating 
agency for reasons which are wholly 
unconvincing and the evidence actual- 
ly produced, leaves a serious lacuna in 
bringing his guilt home to the appel- 
lant, then, merely because the nature 
of the accident prima facie requires an 
explanation from the driver, would not 
be sufficient to sustain his conviction, 
if the truth of his explanation, which 
is not liable to rejection outright, could 
have been appropriately judged if the 
evidence left out by the prosecution 
had been produced. The learned Chief 
Justice on appeal did advert- to the 
possibility of recording bhaiya’s evi- 
dence at that stage. The idea was, 
however, dropped because the appel- 
lant’s counsel did not agree to examine 
i In our view, this was hardly a 
proper approach in this case. Though 
we feel that in August, 1969, two years 
after the occurrence of July 2, 1967, 
the statement of Harbansingh, bhaiya, 


who had never been interrogated by 
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the investigating’ agency, was unlikely 
to be very helpful, nevertheless if the 
High Court felt that his evidence was 
necessary in the interest of justice, 
then, the witness could and should 
have been examined as a court witness, 
the defence objection notwithstanding 
Parties could not control the court’s 
discretion to have before it further evi- 
dence if it was considered necessary 
for finding the truth for promoting the 
cause of justice. Justice would fail not 
only by unjust conviction of the in- 
nocent but also by acquittal of the 
guilty for unjustified failure to produce 
available evidence. On the existing 
record we- find the evidence to be in- 
adequate and unsafe for convicting the 
appellant. This, however, is entirely 
due to the faulty and inefficient investi- 
gation, for which no justification is 
forthcoming. On the view that we have 
taken it is unnecessary to refer to the 
decisions cited at the bar on the 
question of onus of proof in criminal 
cases generally. 


ii. This appeal is of course be- 
fore us under Art. 136 of the Consti- 
tution but the judgment of the trial 
Court and of the High Court proceed 
principally on assumptions not fully 
supportable on the material on the 
record. That is why we have consi- 
dered it just, fair and proper to exa- 
mine the evidence ourselves. We find 
there is a serious lacuna in the case 


rwholly due to the inefficient and per- 


functory investigation by the investi- 
gating agency. 


12. Before concluding we can- 
not help observing that the adverse 
remarks made against K. G. Joshi, 
D.W. 1, are hardly fair or just. Assum- 
ing his testimony did not impress the 
courts below, they should have expres- 
sed their opinion in temperate language 
‘usually associated with and reflecting 
the impersonal dignity of judicial rest- 
raint. The strong language used in 
condemning him and otherwise casting 
aspersions on him which were unneces- 
sary is, in our opinion, uncalled for and 
we cannot approve of those observa~< 
tions. 

13. The result is that this ap- 
peal succeeds and allowing the same 
we acquit the appellant. 

Appeal allowed. 
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M/s. M. Laxmi & Co., Appellant v. 


Dr. Anant R. Deshpande & another, 
Respondents. 


__ Civil Appeal No. 1036 of 1967, D/- 
12-9-1972. i 


_ Index Note: — (A) Presidency 
Small Cause Courts Act (1882), S. 42-A 
{as incorporated by Maharashtia 


Amendment Act 1963) — The word 
“appear” in S. 42-A means appearance 
at the date of the hearing — Thus at 
such time the occupant must assert 
that he was a tenant under the Act of 
1947 and claim protection against evic- 
tion— Civ. R. Appl. 64 of 1967, D/-1-3- 
1967 (Bom.) Reversed. 

(Paras 17, 18, 20) 

Brief Note: — (A) It is not obli~ 
gatory on ‘the trial court to frame a 
preliminary issue on the appointed day 
irrespective of the appearance of the 
cecupant. 

The word ‘appearance’ cannot be 
equated with the filing of the written 
statements. Thus a statement in the 
defence that he was a “lawful tenant” 
cannot be sufficient. (Para 17) 

Index Note: — (B) Constitution of 
India, Art. 136 — Court can take notice 
of subsequent events fo shorten litiga- 
tion, to preserve rights of both the par- 
ties and to subserve the ends of justice. 
(X-Ref: Civil P. C. (1898), O. 41, R. 33). 

(Para 27) 

M/s. N. A. Mody and P. C. Bhar- 
tari, Advocates M/s. J. B. Dadachanji. 
O. C. Mathur and Ravinder Narain, 
Advocates of M/s. J. B. Dadachanji & 
Co. Advocates, for Appellant; Mr. V. S. 
Desai, Sr, Advocate, (M/s. Vilas V. 
Kamat, Yogeshwar Prasad Tripathi and 
Ganpat Rai, Advocates, with him), for 
Respondent. No. 1. 

, The Judgment of the Court was 
delivered by 

RAY, J.:— This is an appeal by 
special leave from the judgment dated 
1 March, 1967 of Naik, J. of the High 
Court at Bombay allowing Civil Revi- 
sion Application under Section 115 of 
the Code of Civil Procedure filed by 
the respondent Dr. Deshpande. 


*(Civ. Revn. Appln No. 64 of 1967, D/~ 
1-3-1967 — Bom.) 
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2. The principal question which 
falls for consideration in this appeal is 
the construction of Section 42A of the 
Presidency Small Cause Courts Act, 
1882 (referred to as the 1882 Act) in- 
corporated by Maharashtra Amend- 
ment Act 1963. The section is set out 
hereunder: 

"49A. Procedure where occupant 
contests as a lawful tenant, etc. — (1) 
If in any application pending in the 
Small Cause Court immediately before 
the date of the commencement of the 
Presidency Small Cause Courts (Maha- 
rashtra Amendment) Act, 1963 (Mah. 
XLI of 1963) or made to it on or after 
such date, the occupant appears at ‘the 
time appointed within the meaning of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (Bom. 
LVII of 1947) and in consequence 
whereof he is entitled to the protection 
of that Act, and if such claim is not 
admitted by the applicant, then not- 
withstanding anything contained in 
that Act, the question shall be decided 
by the Small Cause Court as a preli~ 
minary issue. 

- (2) An appeal against the decision 
on this issue shall lie to a bench of 
Two Judges of the Small Cause Court. 

(3) Every appeal under sub-sec- 
tion (2) shall be made within thirty 
days from the date of the decision ap- 
pealed against: 

Provided that, in computing the 
period of limitation prescribed by this 
sub-section the provisions contained in 
Sections 4, 5 and 12 ofthe Indian 
Limitation Act, 1908 (IX of 1908) as 
far as may be, apply. 

(4) No further appeal shall Tie 
against any decision in appeal under 
sub-section (2)”. 

3. Two questions arise for deci- 
sion in this appeal. First, whether the 
word ‘appears’ occurring in S. 42A 
means appearance of the party in per- 
son or through someone at the date of 
the hearing. Secondly, whether the 
Small Cause Court is required to frame 
an issue as to whether the occupant is 
a tenant within the meaning of the 
Bombay Act of 1947 and is entitled to 
protection of that Act, and decide it as 
a preliminary issue, whether or not the 
contesting party appears before the 
Court at the date of the hearing. 

4, The appellant is a firm own- 
ing lease hold rights in an immovable 
property known as “Lokmanya De- 
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partment Stores” situate at Dadar in 
Bombay. The appellant became owner 
of that property in the month of August, 
1960. The previous owner of that lease . 
hold property was Department Service | 
Stores. The respondent Deshpande isa | 
medical practitioner. He had come ta 
occupy under what is described as a 
"leave and licence” Agreement dated 
1-11-1952 a portion of the ground 
floor of the annexe to that property on 
payment of Rs. 250/- per month or 
2% of the gross income of the clinic 
whichever was higher. The agreement 
‘was with the previous lease~holder De- 
partmental Service Stores for a period 
of five years with an option of rene~ 
wal for a further term of five years. 

5. The appellant filed an eject~ 
ment application on 23 July, 1964 
against the respondent Deshpande 
under Chapter VII of the 1882 Act in 
the Court of Small Causes at Bombay. 
A summons was issued to Deshpande. 
The summons was returnable on 22 
August, 1964 calling upon him to show 
cause why he should not be compelled 
to deliver up the ground. floor of the 
annexe in his occupation. The respon- 
dent Deshpande caused his appearance 
filed through his Advocate. The eject- 
ment application was postponed for 
hearing on 22 September, 1964. It was 
again adjourned to 17 November, 1964 
to enable the respondent Deshpande to 
file his defence. He filed his defence. 
The ejectment application was adjourn- 
ed to 3 December, 1964 for scrutiny. 
After scrutiny the matter was trans- ` 
ferred to what is described in the 
Bombay Small Cause Courts as non- 
priority warned list. In September, 
1966 the ejectment application appear~ 
ed on the monthly board. On 10 Octo- 
ber, 1966 the matter was placed before 
Court in Court Room No, 12 in the 
Court of Small Causes at Bombay for 
the purpose of giving a fixed date for 
hearing. Advocates on behalf of both 
the parties were present in Court on 
10 October, 1966 when the date for 
hearing was fixed for 23 November, 
1966. On 23 November, 1966 the mat- 
ter was called out for hearing. No one 
on behalf of the respondent Deshpande 
was present in Court. The matter was 
passed over and was again called out 
in the afternoon, No one on behalf of 
the respondent Deshpande was present. 
The matter was called out for the third 
time at about 4.30 pm. Neither the 
respondent Deshpande nor his Advo- 
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cate was present on any of the occa- 
sions when the application was called 
out. The application was heard ex- 
parte. Evidence was led on behalf of 
the appellant. The Small Cause Court 
passed an ex-parte decree on 23 Nov- 
ember, 1966 in favour of the appellant 
directing the respondent Deshpande to 
deliver possession of the premises. 


6. The appellant in the month 
of January, 1967 made an application 
for execution of the decree. Possession 
was delivered up to the appellant by 
the bailiff. 

4% The appellant thereafter 
agreed to let out the premises to the 
second respondent V. B. Gandhi. 

8. On 14 January, 1967 the ap- 
pellant was served with an ex-parte 
order passed by the Small Causes 
Court, Bombay on respondent Desh- 
pande’s application for setting aside the 
ex-parte decree restraining the appel- 
lant from executing the ex-parte decree 
dated 23 November, 1966. In view of 
the fact that the appellant had already 
obtained possession through the bailiff 
the respondent Deshpande requested 
the appellant to allow the respondent 
Deshpande to use the ground floor for 
his professional work between certain 
stated hours. The appellant allowed 
the arrangement as a temporary one 
and without prejudice to the rights 
and contentions of the parties. 

9. In the application dated 14 
January, 1967 for setting aside the ex- 
parte decree the respondent Deshpande 
alleged that he was ill on 23 Novem- 
ber, 1966 and could not attend the 
Court and he did not know that an ex- 
parte decree was passed on that day. 
The respondent Deshpande affirmed 
his second affidavit on 16 January, 1967 
that his prior statement that he was ill 
on 23 November, 1966 was incorrect. 
In the second affidavit the respondent 
Deshpande said that after 10 October, 
1966 when the date was fixed for hear- 
ing of the ejectment application the 
respondent Deshpande’s Advocate had 
misplaced his brief and that the mat- 
ter had escaped the attention of his 
Advocate and accordingly no one re- 
mained present in Court on 23 Nov- 
ember, 1966. The Small Cause Court 
said that the respondent Deshpande 
had made a false affidavit on 14 Janu- 
ary, 1967 with a view to obtaining an 
ex-parte injunction order and the 
Small Causes Court vacated the interim 
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injunction and refused on 6 February, 
1967 to set aside the ex-parte decree 
dated 23 November, 1966. 


10. The respondent Deshpande 
thereafter moved the High Court 
under Section 115 of the Code of Civil 
Procedure. The respondent Deshpande 
contended that Small Causes Court act- 
ed without jurisdiction in passing an 
ex-parte decree without framing and 
determining the preliminary issue as to 
whether the respondent Deshpande was 
a tenant in respect of the premises. Th 
was particularly contended that fram- 
ing of such an issue and its determina- 
tion was obligatory on the Small Causes 
Court even in an ex-parte matter by 
reason of provisions contained in Sec- 
tion 42A of the 1882 Act. 


11. The respondent Deshpande 
also made a Civil Revision Application 
under Section 115 of the Code of Civil 
Procedure against the order dated 6 
February, 1967 refusing to set aside 
the ex parte decree dated 23 Novem~ 
ber, 1966, 


12. Both the applications were 
heard by the learned Single Judge of 
the High Court of Bombay who arriv- 
ed at these conclusions. It was the duty 
of the trial Court even when the occu- 
pant did not appear before the Court 
to frame an issue as to whether the 
occupant was or was not the tenant of 
the premises and protected by the 
Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (refer- 
red to as the 1947 Act) and to decide 
the same as a preliminary issue on the 
next date of hearing. After framing 
the preliminary issue the Court would 
adjourn that matter for the hearing of 
preliminary issue. The trial Court had 
not framed any preliminary issue, had 
not recorded a finding on that issue, 
but proceeded straightway to pass an 
order of ejectment. The learned Single 
Judge of the High Court set aside the 
ex parte dercee and sent it back to 
the Small Cause Court with a direction 
that the preliminary issue be framed 
as contemplated under Section 42-A of 
the 1882 Act and to give opportunity 
to the parties to lead evidence. No 
order was passed on the other applica- 


tion for setting aside the ex parte 
decree. 


13. Counsel for the appellant 
contended as follows. The provisions 
contained in Section 42-A of the 1882 
Act indicated that the occupant 
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against whom proceedings under 
` Chapter VII of the 1882 Act for re- 
covery of possession were commenced 
was required to appear at the date of 
bearing and to claim the protection 
of the Act and cnly if the claim was 
not admitted,by the applicant asking 
for possession -then the question was 
to be decided by the Court as a preli- 
minary issue. The appellant placed 
accent on appearance of the occupant 
on the date of hearing in Court in 
view of the provisions indicating that 
the decision on a preliminary issue was 
required only where there. was a con- 
test between the parties at the date 
of hearing and the occupant claimed 
protection of the 1947 Act and such 
protection was denied by the applicant 
in asking for possession. The defence of 
the respondent Deshpande that “he was 
the lawful tenant of the said premises” 
did not amount to any pleading that he 
was a tenant within the meaning of the 
1947 Act and in consequence thereof 
he was entitled to protection of that 


` Act. 

14, Counsel for the respondent 
Deshpande on the other hand raised 
these contentions. The defence that he 
was a lawful tenant of the premises 
entitled him to protection under the 
1947 Act. The defence was sufficient 
for framing of the preliminary issue. 
The provisions of the Code of Civil 
Procedure were attracted. Under 
Order 15, Rule 3 of the Code the Court 
has to postpone the further hearing of 
the suit for production of further evi- 
dence or argument as the case might 
be. Therefore, the trial Court was 
bound in law to postpone the case after 
the framing of the preliminary issue. 
Emphasis was placed on the provi- 
sions of Section 42-A of the 1882 Act 
which used the words “preliminary 
issue” and provided for an appeal 
against the decision on the preliminary 
issue. The right of appeal was there- 
fore denied by not framing the issue 
and the respondent was denied the 
right of agitating the question of ten- 
pe within the meaning of the 1947 

ct. 


15. The provisions in Sec. 42-A 
of the 1882 Act which were introduced 
by the Maharashtra Amendment Act 
1963 indicate a special procedure where 
the occupant contests as a tenant with- 
in the meaning. of the 1947 Act. The 
proceedings under Chapter VII of the 
1882 Act relate to recovery of posses- 


A. ER. 
sion of immovable property. Unden 
Section 41 of the Act summons is is- 
sued against the occupant calling upon 
him to show cause on a date therein 
appointed why he should not be com- 
pelled to deliver the property. Sec= 
tion 41 is attracted where tenancy has 
been determined and the tenant refuses 
to deliver the property. The summons 
issued under Sec, 41 is served in the 
manner provided by the Code of Civil 
Procedure for the service of summons. 
Section 43 deals with order for 
possession. If the occupant does not ap- 
pear and show cause the applicant 
becomes entitled to an order for posses- 
sion. If the occupant proves that the 
tenancy was created on permission 
granted by virtue of a title, which de- 
termined previous to ‘the date of the 
application, he shall be deemed to have 
shown cause. Section 43 also speaks 
of the occupant appearing and showing 
cause. The filing of a defence is not 
equated with appearance, The Court 
appoints a date for appearance of parties 
for the hearing. Unless there is ap- 
pearance and‘a contest arises the Court 
will proceed ex parte. 

16 It is manifest that Sec. 42-A 
which was introduced by the Maha- 
rashtra Amendment provides a special 
procedure where the occupant claims 
tenancy of the applicant within the 
meaning of the 1947 Act. The occu- 
pant is to claim the tenancy of the ap- 
plicant within the meaning of the 1947 
Act and that in consequence he is entitl- 
ed to protection of the Act. 
claim of the occupant is not admitted 
by the applicant asking for possession 
then the question shall be decided by 
the Small Cause Court as a preli- 
minary issue. The words of impor- 
tance to denote the time when the 
question as to whether the occupant is 
entitled to the protection of the 1947 
Act are “then notwithstanding anything 
contained in that Act”. The word 
“then” is prefaced by the preceding 
steps. First the occupant is to appear 
at the time appointed; secondly he is to 
claim that he is a tenant of the appli- 
cant within the meaning of the 1947 
Act thirdly, he is to claim that in con- 
sequence he is entitled to the protec- 
tion of that Act; fourthly, that the 
claim of the occupant is not admitted 
by the applicant asking for possession. 
aa It is correct that the plead- 
ings will have an important bearing on 
the question as to whether the occu~ 
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pant contests the right of the applicant 
to possession. That contest has to be 
based on his tenancy within the mean- 
ing of the 1947 Act. In the present 
case, the occupant respondent Desh- 
pande stated in his defence that he was 
a lawful. tenant. The words “lawful 
tenant” by themselves do not expand 
as to how the cccupant is a lawful 
tenant. Section 42-A speaks of ten- 
ancy within the meaning of the 
1947 Act and protection under that 
Act. One has to claim the benefit and 
protection ` of the Act. The claim of 
protection under the Act will become 
an issue at the hearing of the case. The 
word “appearance” cannot be equated 
with the filing of the written statement. 
After pleadings are complete the 
Court appoints a date for hearing. 
It is at the hearing that the occupant 
‘will assert his tenancy and claim pro- 
tection against eviction. It is then that 
the Court will enquire whether an is- 
sue is to be struck between the appli- 
cant on the one hand and the cccu- 
pant on the other by reason of denial 
by the applicant of the occupant’s claim. 
It is, therefore, clear from the provi- 
sions of the statute that the word 
“appear” in Section 42-A of the 1882 
Act means appearance at the date of 
the hearing. 


18. The High Court was wrong 
in the conclusion that it was obligatory 
on the trial Court to frame a prelimi- 
nary issue on the appointed day irres- 
. |pective of the appearance of the occu- 
pant, 


19. The High Court noticed 
that the two Maharashtra Amendments 
to the Act, namely, Sections 42-A and 
49 indicate that only a decision on the 
claim of an occupant to be a tenant 
within the meaning of the 1947 Act, 
can be the subject matter of an ap- 
peal and Section 49 of the Act bars a 
suit on the basis of title as a tenant 
within the meaning of the 1947 Act. 
The High Court found that the ques- 
tion of tenancy within the scope of 
Section 42-A of the 1882 Act was to be 
decided once for all in the proceedings 
under Chapter VII of the Small Cause 
Courts Act, because a suit was barred. 


20. Under Section 49 of the 1882 

‘Act as it stood prior to the Maharashtra 

Amendment recovery of possession of 

any immovable property under Chapter 

` VII was not a bar to the filing of a suit 
in the High Court as to the title of the 
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occupant. The Maharashtra Amend- 
ment to Section 49 has placed a bar 
against such suit because the occupant 
is given the opportunity under Sec- 
tion 42-A of the 1882 Act to contest 
the claim of the applicant to possession 
by pleading, proving tenancy within 
the 1947 Act and claiming the conse- 
quential protection under the provi- 
sions of the Act. The conclusion of the 
High Court that the bar of a suit under 
Section 49 is a cogent reason for-con- 
eluding that the Small Cause Court 
shall always try as a preliminary issue 
the claim of the occupant as a tenant 
within the meaning of the 1947 Act 
irrespective of his appearance is neither 
supported by the scheme of the Act nor 
by the scope and purport of Sec- 
tion 42-A of the Act. An occupant who 
claims tenancy within the meaning 
of the 1947 Act is given the opportunity 
to prefer the claim and to have a deci- 
sion on that question asa preliminary 
issue, The occupant has to appear at 
the date of the hearing to prefer such 
a claim. Section 42-A does not indi- 
cate that the Court will have to frame 
an issue. All that section says is that 
it has to decide the question as a pre- 
liminary issue. The Act does not indi- 
cate that there will be a preliminary 
hearing and a final hearing thereafter. 
The Act does not say that there will be 
a preliminary decree or a final decree. 
The words “preliminary issue” are in- 
tended to lend meaning to the provisions 
of the Act that before the applicant 
can obtain an order for possession that 
preliminary issue which is raised on 
contest between the applicant and the 
occupant shall be decided. If the oceu- 
pant does not take benefit of Sec- 
tion 42-A of the 1882 Act by appear- 
ing and contesting the applicant’s rights 
the occupant loses his rights. 

21. Counsel for the respondent 
Deshpande submitted . that this Court 
should take notice of subsequent 
events. An application was filed for 
relying upon certain documents for 
that purpose, The respendent’s conten- 
tion was that on 19 November, 1968 
the respondent surrendered possession 
to the original landlord Ashar and 
others and thereafter the original land- 
lords created a new and independent 
tenancy in favour of the respondent. 
It was, therefore, said that the appel- 
Iant had no right to prosecute the ap- 
plication for possession which gave rise 
to the present appeal. 
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22. The respondent Deshpande 
relied on these facts in the affidavit. 
By lease dated 5 July, 1948 Pratap 
Singh Karsandas Ashar and Bai Ratna- 

` bai Gordhandas leased the property to 
M/s. Departmental Service Stores 
Limited for a period of 10 years com- 
mencing 1 June, 1946 to 31 May, 1956. 
The lease contained an option for re- 
newal for a further term of 10 years 
‘from 1956. The Departmental Service 
Stores mortgaged its rights, title and 
interests, for the remaining period of 
lease on 13 August, 1951 to Dr. Man- 
sukhlal Jagjivandas Shah, Dhirajlal 
Jagjivandas Shah and Kantilal Jagjivan~ 
das Shah. The Departmental Service 
Stores made default in payment of the 
mortgaged money. The mortgagees, 
namely, the Shahs took possession of 
the mortgaged property. The property 
was auctioned on 9 December, 1953 
Ramniklal and Co. a partnership firm 
purchased*the right, title and interest 
of the mortgagees and obtained posses- 
sion of the property. On 6 April, 1954 
the property was conveyed’ by the 
mortgagees to the auction purchaser. 


The original lessees, namely, the Depart-. 


mental Service Stores in 1954 filed a 
suit in the Bombay High Court against 
the mortgagees and the auction pur- 
chaser for setting aside the auction 
sale. On 2 August, 1960 by consent of 
the parties an order was passed for re~ 
conveyance of the property to the ori- 
ginal lessees the Departmental Service 
Stores. On 21 November, 1961 the auc- 
tion purchaser conveyed the property 
to the appellant. 

23. On 24 December, 1965 Ashar 
and others filed a suit against the De- 
partmental Service Stores, the mort- 
gagees, namely, the Shah the auction 
purchaser and the appellant for posses- 
sion of the property. ` The suit filed by 
Ashar and others is still pending in the 


Small Cause Court in Bombay. In the- 


year 1965 about 18 merchants occupy- 
ing various shops in the premises filed 
suits in the Court of Small Cause for 
declaration that they are lawful sub- 
tenants. These suits were filed against 
the appellant and Ashar and others. In 
1966 the appellant filed about 52 short 
cause suits restraining the -merchants 
from entering into the shops. In 1967 
Ashar and others the original Iandlords 
gave notice to the Departmental Ser- 
vice Stores that the term of lease had 
expired and that the ejectment suit 
filed in the year 1965 was pending and 
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without prejudice to “accrued rights” 
served notice under Section 12 (2) of 
the 1947 Act on the ground of arrears 
of statutory rent and property taxes. 
Ultimately, Ashar and others filed a 
suit in 1968 against the appellant on 
the ground of arrears of statutory rent 
and property taxes from 1 October, 
1966 to 30 June, 1967. An ex-parte 
decree was passed on 21 March, 1968. 
An application for setting aside the ex 
parte decree was filed by the Depart~ 
mental Service Stores. On 7 Septem- 
ber, 1968 a consent order was passed to 
the effect that on the Departmental 
Stores depositing in Court Rs. 28,000 
by 6 November, 1968 the ex-parte 
decree was to be set aside and the suit 
was to be placed for new trial in de- 
fault of which the notice for new trial 
was discharged. The Departmental 
Stores failed to deposit the amount. 
The notice was discharged and the ex- 
parte decree was valid and operative on 
and after 7 November, 1968. Most of 
the occupants in the lease property sur- 
rendered possession in pursuance of 
the warrant of possession. It is in this 
context of events that the respondent 
Deshpande says that on 19 November, 
1968 he surrendered possession to 
Ashar and other original landlords and 
there was a new tenancy. 


_ 24, The appellant on the other 
hand in his affidavit alleged these 
facts. M/s. Ramniklal & Co. were de~ 
clared the highest bidder at the auc- 
tion sale on 9 December, 1953. The | 
auction purchaser was accepted as a 
lessee by the lessors Ashar and others. 
The Departmental Service Stores ceas- 
ed to have any interest after the auc- 
tion, The auction purchaser became 
tenant of the property. Ramniklal & 
Co, carried on the business of Depart- 
mental Stores in the premises, Depart- 
mental Stores filed a suit against Ram- 
niklal and others to reconvey the 
property to Departmental Stores, A 
consent decree was passed that 
Ramniklal & Co. would convey the 
business along with tenancy rights 
to Departmental Service Stores Lid. 
or their nominee, The appellant 
purchased the rights under the consent 
terms on 25 August, 1960. In the suit 
filed in the year 1965 by Ashar and 
others against inter alia the appellant, 
the lessors obtained an ex-parte injunc- 
tion ‘preventing tthe appellant from 
withholding the entry of the licensees 
of the appellant. The term of the licen- 
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see was to expire on 31 December, 
1965. Ashar and others and the licen- 
sees of the appellant are in collusion. In 
the suits filed by the appellant against 
the licensees in the City Civil Court 
to prevent the entry of licensees to the 
property on the ground that the period 
of licence had expired by efflux of 
time, the Court did not grant any in- 
terim injunction against the licensees 
but directed that the licensees should 
deposit in Court the monthly compen- 
sation. Thereafter some of the licen- 
sees of the appellant filed declaratory 
suits that they were the tenants, The 
Small Cause Court passed an order 
restraining the appellant from with- 
holding the entry of the licensees other- 
wise than by course of law. 

25. Ashar and others in their 
suit filed in 1965 obtained an injunc- 
tion restraining the appellant from 
withdrawing the amount lying depo- 
sited .by the licensees in the City Civil 
Court. 

26. The appellant continued to 
pay rent to the lessor up to the month 
of September, 1966. The lessor there- 
after declined to accept rent from the 
appellant. ‘The lessor filed a suit 
against the Departmental Service Stores 
Lid. only for non-payment of rent. An 
ex-parte decree was obtained by Ashar 
and others on 21 March, 1968. The ap- 
pellant was kept in the dark. An ap- 
plication for setting aside the ex-parte 
decree was made by one Gangnaik as 
a Director of Departmental Stores Ltd. 
A consent order was made. The ex=- 
parte decree would be set aside on De- 
partmental Service Stores Ltd. paying 
Rs. 28,000 within one month. Gangnaik 
is not the Director of the Departmental 
Service Stores Ltd. The Departmental 
Service Stores Ltd. had no interest in 
the property. The appellant was neither 
a party to the suit nor to the consent 
order. The consent order does not re= 
present the consent of the appellant. A 
warrant of possession was executed on 
19 November, 1968 in collusion with 
the respondent and licensees. The ap- 
pellant lodged a complaint at the Da- 
dar Police Station. The appellant fil- 
ed an application under Order 21 R. 100 
of the Code of Civil Procedure in the 
Court of the Small Cause at Bombay. 
The application was dismissed. The ap~ 
pellant preferred a revision application 
against the order. That revision appli- 
cation is pending. The appellant also 
filed a suit in the Bombay Small Cause 
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Court under O, 21 Rule 103 of the Code 
of Civil Procedure. The suit is num- 
bered 61/414/1971. The suit was filed 
on 23 November, 1970, The suit is 
pending. 

27. TE is true that the Court can 
take notice of subsequent events. 
These cases are where the court finds 
that because of altered circumstances 
like devolution of interest it is neces- 
sary to shorten litigation. Where the 
original relief has become inappropri~ 
ate by subsequent events, the Court 
can take notice of such changes. If the 
court finds that the judgment of the 
Court cannot be carried into effect be- 
cause of change of circumstances the 
Court takes notice of the same. If the 
Court finds that the matter is no lon- 
ger in controversy the court also takes 
notice of such event. If the property 
which is the subject-matter of suit is 
no longer available the court will take 
notice of such event. The court takes 
notice of subsequent events to shorten 
litigation, to preserve rights of both 
the parties and to subserve the ends 
of justice. Judged by these principles 
it is manifest that in the present case 
Suits are pending. On the one hand 
the appellant has challenged the decree 
obtained by Ashar and others as also 
the warrant of execution. On the other 
hand, the suit instituted by Ashar and 
others against inter alia the appellant 
in 1965 for possession is pending. This 
Court cannot say with exactitude that 
any final decision has been reached on 
the respective and rival rights and 
claims of the appellant and the respon- 
dent. It is, therefore, neither desirable 
hor practicable to take notice of any 
fact on the rival versions of the parties 
as to subsequent events. 

28. _ For the reasons indicated the 
appeal is allowed and the judgment of 
the High Court is set aside. 

29. The High Court in view of 
the conclusion on Section 42A of the 
1882 Act set aside the decree and chose 
not to deal separately with the other 
application for setting aside the ex- 
parte decree, 

„~ 30. The High Court will now 
deal with the application for setting 
aside the ex-parte decree. The parties 
will pay and bear their own costs, in 
appeal. 

š Appeal allowed. 
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Prahladdas Khandelwal, Appellant 
v. Narendra Kumar Salve, Respon- 
dent. 

Civil Appeal No: 2004 of 1971, D/- 
11-9-1972. 

Index Note — Representation of 
the People Act (1951) S$. 33—Rejection 
of nomination paper for omission to 
mention name of Constituency—Rejec- 
tion is proper — Omission is of subst- 
antial nature and does not fall within 
those provisions where Returning Offi- 
cer is enjoined either to get the defect 
rectified or ignore it. (Para 10) 
Cases Referred: Chronological Paras 

AIR 1970 SC 110=(1970) 1 SCR 
- 530, Ram Dayal v. Brijraj 7 

Singh 8 
(1968) Ele. Petn. No. 44 of 1967, 

D/- 19-1-1968 (All), Kashi Pra- ; 

sad v. Harigen Ram T 
AIR 1954 SC 510=1955 (1) SCR 

481, Rattan Anmol Singh v, 

Atma Ram 9 

M/s. S. S. Khanduja, Pramod 
Swarup and Miss Lalita Kohli, Advo- 
cates, for Appellant; M/s. N. A. Palkhi- 
vala and A. S. Bobde, Sr. Advocates (Mr. 
J. B. Dadachanji Advocate of M/s. J. B- 
Dadachanii and Co, Advocates with 
them), for Respondent. 

The following Judgment of the 
Court was delivered by 

GROVER, J.:— This is an appeal 
from a judgment of the Madhya Pra- 
desh High Court in an election peti- 
tion filed by the appellant Prahladdas 
Khandelwal one of the candidates for 
the Mid-term election to the Lok Sabha 
from the Betul Parliamentary Consti- 
tuency No. 26 in the State of Madhya 
Pradesh challenging the election of the 
respondent Narendra Kumar Salave 
the returned candidate. 

2. Some of the material dates 
may be noticed. The notification call- 
ing for the election was issued on 
January 27, 1971. The last date for fil- 
ing the nomination paper was Febru- 
ary 3, 1971; the scrutiny was to take 
place on February 4, 1971. The elec- 
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tion was to be actually held on March 
4, 1971 and the election result was to 
be declared on March 11, 1971. 

3. The appellant filed his nomi- 
nation paper on February 2, 1971. An 
acknowledgement of the receipt of the 
Nomination paper was given by the 
Assistant Returning Officer. The Assis- 
tant Returning Officer gave a certificate 
under Art. 34 of the Constitution that 
the appellant had been administered 
the oath as required under that Article. 
In this certificate there was a mention 
of 26th Betul Parliamentary Consti- 
tuency. According to the evidence of 
the Assistant Returning Officer Shri 
S. K. Sharma R. W. 2, in the nomina~ 
tion paper which the appellant filed 
there was no mention of the Parliamen- 
tary Constituency from which he was 
contesting the election. This defect 
was pointed out to him by the Assis- 
tant Returning Officer but it appears 
that the appellant did not cure that 
defect. On February 4, 1971 which 
was the date fixed for scrutiny the 
nomination paper of the appellant was 
rejected by the Returning Officer Shri 
Komal Singh Thakur, Collector of 
Betul on the objection of one Gover- 
dhandas, The ground given for rejec- 
tion was that the name of the Consti- 
tuency for which the appellant had fil- 
ed the nomination paper was not men- 
tioned therein. The Returning Officer 
held that owing to this defect which 
was of a substantial character the 
nomination paper was invalid. 

, ` The sole ground in the elec- 
tion petition filed by the appellant was 
that his nomination paper had been 
erroneously and wrongly rejected by 
the Returning Officer. In paragraph 6 
it was stated that a blank nomination 
form had been purchased by him from 
the Election Office, Betul. All the de- 
tails mentioned in the form were pro- 
perly filled in. There was no separate 
space left in the form to mention the 
name of the Constituency. It was as- 
serted that there wag difference be- 
tween the nomination form in Hindi 
and in English and even if the name 
of the Constituency was necessary to 
be mentioned the Assistant Returning 
Officer should have got it filled up 
under proviso to S. 33 (4) of the Re- 
presentation ofthe People Act 1951, In 
other paragraphs of the petition it was 
pleaded that the certificate relating to 
the oath clearly contained a mention 
of the 26th Betul Parliamentary Con- 
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stituency and, therefore, the Returning 
Officer was in a position to know from 
which Constituency the appellant was 
contesting the election. It was claimed 
that the alleged defect was not of a 
substantial character and the nomina- 
tion paper could not have been rejected 
by the Returning Officer. 

5. The respondent resisted the 

election petition on the ground, inter 
alia, that there was no defect in the 
nomination form supplied to the ap- 
pellant. The omission to mention the 
name of the Constituency was a defect 
of substantial character. It was denied 
that it was the duty of the Assistant 
Returning Officer to get the substantial 
defect in the nomination form rectified. 
The sole issue which arose for decision 
was whether the nomination paper of 
the appellant had been wrongly reject- 
ed. The High Court gave the following 
findings: 
, (1) The nomination paper in Hindi 
(Ext. P-2) is the authoritative text of 
the form prescribed under the Act and 
-the rules made thereunder; 

(2) Neither the name nor the num- 
ber of the Constituency was mentione 
in the nomination paper, (Ext. P-2). 

(3) The omission to mention the 
name of the Constituency was a defect 
of a substantial character. 

(4) The Returning Officer was not 
enjoined under the law to go beyond 
the nomination paper and to find out 
for which Constituency a particular 
candidate had been nominated. 

(5) The statutory requirements of 
the Election Law have to be strictly 
applied. As the nomination paper of 
the appellant was found to be defective 
the defect being of a substantial chara- 
cter the Returning Officer was justifi- 
ed in rejecting it. Apart from that 
the appellant did not get the defect 
rectified even though the same had 
been pointed out to him by the Asstt. 
Returning Officer, 

6. The first question that has 
to be determined is whether the nomi- 
nation form which was supplied was 
misleading or defective and for that 
reason it was not possible to fill in 
the name of the Parliamentary Consti- 
tuency from which the appellant was 
contesting the election. Section 2 (1) (g) 
of the Conduct of Elections Rules, 1961 
gives the meaning of the word “form”. 
It means a Form appended to the rules 
and in respect of any election in a State 
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includes! a translation thereof in any of 
the languages used for official purposes 
of the State. Rule 4 provides that 
every nomination paper presented 
under sub-s. (1) of S. 33 shall be com- 
pleted in such one of the Forms 2A 
to 2E as may be appropriate. Form 2A 
relates to the nomination paper to be 
filed for election to the House of the 
People. According to S. 5 (1) of the 
Official Languages Act 1963 a transla- 
tion in Hindi published under the au~- 
thority of the President in the Official 
Gazette on or after the appointed day, 
inter alia of any order, rule, regulation 
or bye-law issued under the Constitu- 
tion or under any Central Act shall be 
deemed to be the authoritative texf 
thereof in Hindi. 

7. Form 2A as prescribed by 
the Conduct of Elections Rules 1961 in 
English is as follows: 


“FORM 2A 


I nominate as a candidate for elec- 
tion to the House of the People from 
the....,....... Parliamentary Constitu- 
ency, 
Candidates’ namé......0% 
His postal address........+ 


ew eewee 


roll for............ (assembly constituency 
comprised within)...... Parliamentary 
constituency. 

My name is..c...ccccscnoeees and it is 
entered at S. No.......... in Part No...... é 
of the electoral rolls for...............0.6 i 
(Assembly constituency comprised 
within)............Parliamentary consti- 
tuency 
Date... (Signature of Proposer). 
I, the abovementioned............ i 
The nomination form in Hindi used in 
the Mid-term Elections 1971 begins 
with the word “Main” (1). Then there 
is a blank space which is followed by 
these words 


“fade fratatata d ste aa & frata 
Sarat > wa fieafetad a ara fafa 
RIT gi— 

Tare aT ay 

Seat STH Tat 

Saal AT 

dada fata aa” 

I£ the form were to be read in the 


same way as if it were in the English 
language an impression is likely to 
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be created that after the word “I” the 
proposer has to fill in his own name 
as was actually done in the present 
case in Ext. P-2. But any one fami- 
liar with the Hindi language would not 
read it that way and the blank space 
in the context, it will be understood, 
is meant for filling in the name of the 
Parliamentary Constituency, If that is 
not done the name of the Constituency 
for which the candidate is being nomi- 
nated cannot find any mention in the 
material part of the form. It could 
never be contemplated that the official 
translators who are presumed to be 
fully conversant with the Hindi lan- 
guage would have translated the En- 
glish form in such a way as to Teave 
out the name of the Parliamentary 
Constituency altogether for which the 
candidate is being proposed. It may be 
mentioned that to an ordinary person 
a wrong impression may be conveyed 
that after the word “I” he has to give 
his own name but even if he gives his 
own name he can indicate the name of 
the Parliamentary Constituency there- 
after which would make the form com- 
plete in every respect. It appears that 
the Election Commission of India 
addessed a letter, Ext. R-4, to the 
Secretary, Official Language Legisla- 
tive Commission saying that the Hindi 
translation of Form 2A appeared to be 
defective in some respects and it was 
suggested that in paragraph 1 of the 
Form as shown in Ext. R-5 after the 
word “Main” (I) in Hindi the name of 
the Parliamentary Constituency must 
be mentioned. Indeed it had been point- 
ed out in a judgment of the Allahabad 
High Court in Kashi Prasad v. Harigen 
Ram, Ele. Petn. No. 44 of 1967, D/- 
19-1-1968 (All) that the Hindi Form 
might have caused some confusion as 
there also a similar defect appeared as 
in Ext. P-2 here and the name of the 
Constituency had not been mentioned. 
The Court held that since the name of 
the Constituency was not mentioned 
the defect was of a substantial nature 
and the Returning Officer should have 
rejected the nomination paper. But as 
stated before it was pointedly men- 
tioned that the Hindi form might have 
caused some confusion and the proposer 
would have been well advised in con- 
sulting some competent person before 
filling it in. Unfortunately it appears 
and that is supported by the evidence 
of Shri Komal Singh Returning Officer 
that the amendment proposed by the 
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Election Commission of India was not 
given effect to although certain other 
amendments in the Form were made in 
accordance with the procedure presa 
cribed by the Act and the Rules. The 
appellant has not been able to show 
any error in the conclusion of the High 
Court that the Form Ext. P-2 was the 
prescribed Form under the Act and the 
Rules and the same had been sent for 
the purpose of the election in question 
by the Chief Electoral Officer, 
Madhya Pradesh, to the Return- 
ing Officer Shri Komal Singh. 

8. In the Election Petition the 
sole grievance of the appellant was 
that there was no separate space in 
the nomination form where the name 
of the Constituency could be mention-= 
ed. It was not suggested that the pro~ 
poser, whose name was Ajudhia Pra- 
sad or the appellant, had been misled in 
any way by the language of the Hindi 
Form. The appellant who gave evi“ 
dence as P.W. 1 deposed that he had 
himself filled up the nomination form 
Ext. P-2 and got it signed by his pro- 
poser, There was no place for men- 
tioning the name of the Constituency 
and therefore it was not mentioned. 
The appellant is not only a law gra- 
duate but has also worked as Civil 
Judge for some years and resumed pra~ 
ctice in January 1968. Shri S. K. 
Sharma the Assistant Returning Officer 
to whom the nomination paper was 
handed over gave evidence as P.W. 2. 
He stated that he had told the appel- 
lant that the name of the Constituency 
should be mentioned but the latter 
replied that there was no such space 
for writing the name of the Consti- 
tuency in the nomination paper. Shri 
Sharma further stated, “I again told 
him that after the word “Main” (1) in 
the nomination paper the name of the 
Constituency should be mentioned and 
you would realise the same if you 
would minutely read the form, There- 
upon the petitioner said “I know my 
own job”. The learned trial Judge has 
believed this evidence and nothing has 
been shown why it should not have 
been so believed. We concur with the 
High Court that the form on which the 
nomination of the appellant was made 
(Ext, P-2) was the one which had been 
statutorily prescribed and that there 
was a complete omission to mention the 
name of the Parliamentary Constituency 
for which the appellant was being 
nominated as a candidate. Furthermore 
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the Assistant Returning Officer had 
drawn the attention of the appellant to 
this omission and yet the defect was 
not cured. This was done notwith- 
standing the fact, as will be presently 
seen, that where the defect is of a sub- 
stantial character and is not of the 
nature contemplated by the Act and 
the Rules it is not the duty of the 
Returning Officer to get this defect 
rectified or omission completed. 

9. The next question is whether 
the omission to mention the name of 
the 26th Betul Parliamentary Consti- 
tuency in Ext. P-2 was a defect of a 
substantial character by reason of 
which. the nomination paper must 
be rejected by the Returning Offi- 
cer, Section 33 deals with the pre- 
sentation of the nomination paper and 
requirements for a valid nomination. 
It has to be presented after being com- 
pleted in the prescribed form and 
signed by the candidate and by an 
elector of the Constituency as proposer. 
Sub-section 4 of that section is to the 
following effect: 

“On the presentation of a nomina« 
tion paper, the returning Officer shall 
satisfy that the names and electoral roll 
numbers of the candidate and his pro- 
poser as entered in the nomination 
paper are the same as those entered in 
the electoral rolls”, 

Section 36 deals with scrutiny of nomi- 
nations. Sub-s. (2) thereof provides 
that the Returning Officer shall exa- 
mine the nomination papers and decide 
all objections which may be made to 
any nomination and may, either on 
such objection or on his own motion 
after a summary inquiry, reject the 
nomination paper on the ground given 
in clauses (a), (b) and (c). Clause (b) 
is “that there has been a failure to 
comply with any of the provisions of 
S. 33 or section 34.” Sub-section (4) 
furnishes the key to the point under 
consideration. According to it the 
Returning Officer shall not reject any 
nomination paper on the ground of 
any defect which is not of a substan- 
tial character, The proviso to rule 4 
may also be noticed. It says that a 
failure to complete or defect in com- 
pleting the declaration as to symbols 
in a nomination paper in Form 2A or 
Form 2B shall not be deemed to be a 
defect of a substantial character within 
the meaning of sub-s. (4) of S. 36. It 
is thus clear that in the statute and the 
rules those defects have been indicated 
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for which the nomination paper cannot 
be rejected and the Returning Officer 
has to permit the correction of those 
defects; (vide proviso to S. 33 (4) of the 
Act and Rule 4 of the Rules). But 
S. 36 (4) clearly contemplates that 
where the defect is of a substantial 
character the Returning Officer is not 
enjoined to have it rectified and he has 
to reject that nomination paper. The 
matter is not res integra and is settled 
by a series of decisions of this court. 
We need refer only to two of such 
decisions viz. Rattan Anmol Singh v. 
Atma Ram, (1955) 1 SCR 481 = (AIR 
1954 SC 510) and Ram Dayal v. Brijraj 
Singh, (1970) 1 SCR 530 = (AIR 1970 
SC 110). In the first case it was laid 
down in categorical terms that Sec- 
tion 36 is mandatory and enjoins the Re- 
turning Officer to refuse any nomina- 
tion when there has been any failure 
to comply with any of the provisions 
of Section 33. The only jurisdiction 
the Returning Officer has at the scrutiny 
stage is to see whether the nominations 
are in order and to hear and decide 
objections. He cannot at that stage 
remedy essential defects or permit them 
to be remedied. It is not open to him 
to reject-a nomination paper on the 
ground of a technical defect which is 
not of a substantial character, But he 
cannot remedy that defect. He must 
leave it as itis. If it is technical and 
Nnon-substantial it will not matter. In 
the second case the following observa= 
tions at page 533 are noteworthy: 


“The requirement under Sec. 33 (1) 
of the Act that the nomination shall be 
signed by the candidate and by the pro- 
poser is mandatory. Signing, whenever 
signature is necessary, must be in strict 
accordance with the requirements of 
the Act and where the signature cannot 
be written it must be authorised in the 
manner prescribed by the Rules. At- 
testation is not a mere technical or un- - 
Substantial requirement within the 
meaning of Section 36 (4) of the Act 
and cannot be dispensed with. The at- 
testation and the satisfaction must ex- 
ist at the stage of presentation and omis- 
sion of such an essential feature may 
not be subsequently validated at the 
Stage of scrutiny any more than the 
Omission of a candidate to sign at all 
could have been.” 


In this case the earlier decision in 
Pe haga Anmol Singh’s case was follow- 
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10. There can be no manner of 
doubt that in the present case there 
has been a failure to comply with the 
provisions of Section 33 inasmuch as 
the name of the Constituency was not 
stated in the nomination paper which, 
therefore, could not be treated as hav- 
ing been completed in the prescribed 
form as required by S. 33 (1) of the 
Representation of the People Act. This 
defect was essentially of a substantial 
character and did not fall within those 
provisions where the Returning officer 
is enjoined either to get the defect re- 
ctified or ignore it, It was not the duty 
of the Returning Officer at the stage of 
the scrutiny to draw the attention of 
the appellant to the aforesaid substan- 
tial defect for the purpose of getting 
the same cured. The Returning officer 
was fully justified in rejecting the nomi 
nation paper. 

11. The appeal fails and it is 
dismissed, Parties will bear their own 
costs. 

12.. A copy each of this judgment 
should be sent to the Election Commis- 
sion, India, as also the Secretary, 
Ministry of Law for drawing their at- 
tention to the observations with regard 
to the nomination paper 2-A (in Hindi 
version) prescribed for nomination of 
a candidate for election to the House of 
the People and the desirability of 
accepting the suggestion made by the 
Election Commission in its letter dated 
August 24, 1968, to the Secretary, Offi- 
cial Languages (Legislative) Commis- 
sion, New Delhi, being Exhibit R-7 in 
the above case or adding explanatory 
notes in the prescribed form in Hindi 


language, 
‘Appeal dismissed 
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(1922), Ss. 66, 66-A — Jurisdiction of 
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High Court and Supreme Court to in- 
ferfere with Tribunal’s finding of fact, 

Brief Note :— (A) It is for the Tri- 
bunal to decide questions of fact, and 
the High Court in a reference under 
Section 66 cannot go behind the Tri- 
bunal’s findings of fact. The High 
Court can only lay down the law ap- 
plicable to the facts found by the Tri- 
bunal. The High Court and the 
Supreme Court, in an appeal against 
the judgment of the High Court given 
fn a reference under Section 66 are not 
constituted Courts of appeal against the 
order of the Tribunal. These Courts 
only exercise advisory jurisdiction in 
Such references. The High Court in a 
reference under Section 66 can, how- 
ever, go into the question as to whether 
the conclusion of the Tribunal on a 
question of fact is based upon relevant 
evidence. (Para 10) 

When a Tribunal acts on material 
which is irrelevant to the enquiry or 
considers material which is partly re- 
levant and partly irrelevant or bases 
its decision partly on conjectures, 
surmises and suspicions and .partly on 
evidence, then in such a situation an 
issue of law arises and the finding of 
the Tribunal can be interfered with. 
The finding may also be interfered with 
if it be found to be so unreasonable 
that no person acting judicially and 
properly instructed as to the relevant 
Taw could have arrived at it. In the 
absence of any such circumstance, the 
High Court is not justified in interfer- 
ing with the finding of fact of the Tri- 
bunal. The fact that the High Court 
on appreciation of evidence would have 
arrived at a conclusion of fact diffe- 
rent from that of the Tribunal does 
not warrant interference with the 
finding of the Tribunal. (1968) 68 ITR 
653 (All), Reversed. (Para 10) 
___ Index Note :— (B) Income-tax Act 
(1922), S. 12-B — Capital gain. 

Brief Note :— (B) Even if the 
shares in question are not stock-in< 
trade of the assessee, profits made on 
the sale of those shares will constitute 
capital gain chargeable to income-tax 
under Section 12-B. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1141 = (1961) 41 

ITR 534, Ramnarain Sons (Pri.) 

Ltd. v. Commr., of Income- 

tax 12 
M/s. Bhagirath Das, H. K. Puri, 
S. K. Hiraje and E. K. Dhingara, Ad~ 
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vocates, for Appellant; Mr. S. Mitra Sr. 
Advocate, (M/s. B. D. Sharma and R. 
N. Sachthey, Advocates with him), for 
Respondent. 

The following Judgment of the 
Court was delivered by 

KHANNA, J.:— This appeal by 

special leave is directed against the 
judgment of Allahabad High Court 
whereby that Court answered the fol- 
lowing two questions in a reference 
made to it under Section 66 (2) of the 
Indian Income-tax Act 1922 (herein- 
after referred to as the Act): 
‘ €() Whether there was material 
for the finding that the shares in ques~ 
tion were purchased by the assessee 
with a view to acquire the managing 
agency and the control of the company 
or the shares constituted his stock-in- 
trade? 

(ii) Even if the shares in question 

did not constitute the stock-in-trade 
of the assessee, whether the profit made 
on the sale of shares did not constitute 
capital gain chargeable to Income-tax 
under Section 12-B of the Act?” 
On the first question, the answer of the 
High Court was that there was no 
material for the finding that the shares 
in question were purchased by the as- 
sessee with a view to acquire the manag- 
ing agency and control of the Com- 
pany. It was further held that the 
shares constituted the stock-in-trade of 
the assessee. In view of the above, the 
High Court held in answer to question 
No, (ii) that the profits made by the 
sale of shares could not constitute 
capital gain chargeable to Income-tax 
under Section 12-B of the Act. 

2. The matter relates to assess< 
ment year 1947-48, the relevant previ- 
ous year for which was the Dassera year 
2002-2003 corresponding to the period 
from Oct. 16, 1945 to Oct. 5, 1946. 

3. Rameshwar Prasad Bagla, 
the assessee-appellant, is a partner of 
firm Agarwal & Co. having one- 
Sixteenth share in the firm. Agarwal 
& Co., consisted of six groups of part- 
ners, viz., (1) Morarka Group, (2) 
Khetan Group, (3) Saksaria Group, (4) 
Poddar Group, (5) Bagla Group, and 
(6) Kantilal Nahalchand, The Bagla 
Group consisted of the assessee and his 
brother. 

4. M/s. E. D. Sassoon & Co. Ltd. 
were the managing agents of the India 
United Mills Ltd. The latter is a publie 
Limited Company and was engaged in 
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the manufacture of textiles in Bombay. 
Large blocks of ordinary and deferred 
shares in the India United Mills Ltd. 
were held by M/s. E. D. Sassoon & Co. 
Ltd. and its associates. In 1943 there 
‘were negotiations between M/s. E. D. 
Sassoon and Co, Ltd., and one of the 
partners of Agarwal & Co. Those 
negotiations resulted in an agreement 
dated January 26, 1945 under which 
M/s. E. D. Sassoon & Co. Ltd., agreed to 
assign the managing agency of the India 
United Mills Ltd., to Agarwal & Co. 
with effect from December 1, 1943. 
The consideration for the sale of manag- 
ing agency was Rupees 57,80,000/-. 
Agarwal & Co., also agreed to purchase 
16,80,000 ordinary shares of the face 
value of Rupees 10/- each and twenty 
lac deferred shares of rupee one each 
of the India United Mills Ltd., The total 
issued shares of the India United Mills 
Ltd. were twenty lac ordinary shares 
of Rupees 10/- each and fifty lac de- 
ferred shares of rupee one each. The 
price for this big lot of shares was 
fixed at Rupees 3,37,20,000 calculated at 
the rate of Rupees 16/8/-for an ordi- 
nary share and Rupees 3/- for a defer- 
red share, 

5. At the time when the above 
mentioned large block of shares of the 
India United Mills Ltd. was agreed 
to be acquired, Agarwal & Co. was not 
in a position to pay for five Iac ordi- 
nary shares involving an outlay of 
Rupees 82,50,000. Those five lac shares 
were purchased by Ramkumar Shiv- 
chandrai of Poddar Group of partners 
in Agarwal & Co. to the extent of 
three lac shares. The remaining two 
lac shares were purchased by Khetan 
Group of partners. The two Groups, 
viz., Poddar and Khetan Groups, held 
the five lac shares on behalf of Agarwal 
& Co. till 1944. The understanding with 
Poddar and Khetan Groups was that 
those shares would be taken up by the 
partners of Agarwal & Co. at the same 
price. In January 1945 the aforesaid 
five lac ordinary shares were taken 
over by Agarwal & Co. from Poddar 
and Khetan Groups. The assessee ap~ 
pellant was entitled with reference to 
his holding in Agarwal & Co. to 31,250 
shares i.e. one-sixteenth out of the five 
lac shares. The assessee’s brother was 
likewise entitled to an equal number 
of shares out of those five lae shares. The 
assessee’s brother relinquished his 
Tights in the said 31,250 shares in 
favour of the assessee, as a result of 
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which the assessee obtained 62,500 
shares in the India United Mills Ltd. The 
shares were paid for at the rate of 
Rupees 16/8/- per share in 1945. 
These shares had earlier stood in 
the name of Bombay Trust Corpora- 
tion which was a company formed by 
Sassoon Group of companies. After the 
managing agency of the Indian United 
Mills Ltd. had been taken over by 
Agarwal & Co. on December 1, 1943, 
those shares were transferred between 
March and August 1944 in the name of 
various persons residing in Jaipur. 
Whose persons transferred the said sha- 
res in favour of the assessee on Janu- 
ary 30, 1945. The assessee borrowed 
rupees ten lacs from Agarwal & Co. in 
order to pay for the price of those 


shares, 

6. Out of 62,500 shares acquir- 
ed by the assessee, he sold 43,700 shares 
during the period from April 3, 1946 
to July 19, 1946 in seven lots. The rest 
of the shares remained in the posses- 
sion of the assessee during the relevant 
year. The sale of 43,700 shares result- 
ed in a profit of Rs. 1.80,220 to the as- 
sessee. The sale proceeds were there- 
after utilised by the assessee for pur- 
chasing shares of Swadesh Mills Ltd., 
Kanpur. 

T. The assessee did not disclose 
the profit of Rs. 1,80,220 inthe return. 
In response to a notice issued by the 
income tax officer, the assessee wrote 
letter dated March 30, 1949 in the 
course of which he stated: 

“I have already brought to your 

honour’s notice in the course of assess- 
ment proceedings and would like to 
confirm that I had certain share trans- 
action in which there has been appre- 
ciation to the tune of Rs. 1,51,927/1/11. 
Since itiscommon ground that the as- 
sessee is not dealing in shares as busi- 
ness the said appreciation in capital 
should have been normally disclosed as 
capital gain in the return but I regret 
that the amount could not be shown, 
so the return already filed may be 
treated as amended accordingly.” 
S: The amount of Rupees 
1,51.927/1/11 referred to in the asses- 
see’s letter included the surplus rea- 
lised as a result of the sale of 43,700 
shares of the India United Mills Ltd. 

9. The income tax officer re- 
fected the plea of the assessee that the 
profit made by the sale of 43,700 shares 
of the India United Mills Ltd. was not 
profit Hable to be taxed as such, but 
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was only capital gain. In the previous 
year with which we are not concerned, 
the assessee had not been treated as a 
dealer in shares. The income tax offi- 
cer held the assessee to be a dealer in 
shares during the relevant year on the 
ground that the assessee had entered 
into share transactions on a very ex- 
tensive scale. The income tax officer 
accordingly brought to tax the sum of 
Rs. 1,80,220 under Section 10 of the 
Act as profits on the sale of shares. On 
appeal the Appellate Assistant Com- 
missioner held that 62,500 shares were 
Stock-in-trade. The finding of the 
income tax officer was substantially 
upheld. Some relief was granted by re- 
ducing the taxable income. On further 
appeal by the assessee to the Income 
Tax Appellate Tribunal, the matter 
was remanded to the income tax offi- 
cer on May 1. 1954. The income tax 
officer thereafter submitted a report on 
June 12, 1956. The appeal along with 
the remand report of the income tax 
officer was put up before the Tribunal 
for hearing. The Tribunal, as per order 
dated September 26, 1956, held that the 
excess realised from the sale of shares 
was not income which was liable to 
income tax. In coming to this conclu- 
sion the Tribunal observed: _ 

_ “A large number of shares had to 
be purchased by Agarwal & Co. as a 
result of an agreement with the Sas- 
soons. Agarwal & Co. was interested 
in the managing agency of some mills 
also which came to them as a result 
of the same agreement. We think that 
on the facts produced the purchase of 
the shares by the assessee was not with 
a view to deal in those shares but with 
a view to obtain the managing agency 
and control of the company. It may 
also be noted here that if the price rul- 
ing at the time of the transfer was to 
be taken into account, perhaps, there 
is no profit. The profit has been shown 
as the transfer is made at the price at 
which the shares were originally sold 
by the Sassoons. We think that on the 
facts before the Income-tax authori- 
ties the assessee’s holding of shares in 
the India United Mills Ltd. was not 
the purchase of a stock in trade as 
held by the Department. We accept the 
assessee’s appeal and direct that the ex- 
cess realised on the sale of these sha- 
res is not income which is liable to 
income-tax.”? - 

An application was thereafter filed on 
behalf of the respondent for stating a 
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case to the High Court, but that ap- 
plication was rejected. The respondent 
then approached the High Court under 
Section 66 (2) of the Act. The High 
Court thereupon directed the Tribunal 
to draw up a statement of case and 
refer the questions reproduced earlier 
to the High Court. After the questions 
were referred, the High Court gave 
answers to the questions, as mention- 
ed at the commencement of this judg- 
ment. 


10. We have heard Mr. Bhagi- 
rath Das on behalf of the appellant and. 
Mr. Sukumar Mitra on behalf of the 
respondent and are of the opinion that 
the judgment of the High Court can- 
not be sustained. The question with 
which the High Court was concerned 
was whether there was material be- 
fore the Tribunal for arriving at the 
finding that the shares in question had 
been purchased by the assessee with a 
view to acquire the managing agency 
and control of the India United Mills 
Ltd. Perusal of the judgment of the 
High Court shows that the High Court 
did not discuss this aspect of the mat- 
ter. On the contrary. the High Court 
proceeded straightway to deal with 
the matter as if it had itself to arrive 
at an independent finding on the point 
as to whether the shares in question 
had been purchased by the assessee 
with a view to acquire the managing 
agency and control of the company. 
This approach of the High Court was 
‘wholly erroneous and not warranted 
by law. It is for the Tribunal to decide 
questions of fact, and the High Court 
in a reference under Section 66 of the 
Act cannot go behind the Tribunal’s 
findings of fact. The High Court can 
only lay down the law applicable to 
the facts found by the Tribunal. The 
High Court and the Supreme Court, in 
an appeal against the judgment of the 
High Court given in a reference under 
Section 66 of the Act, are not consti- 
tuted courts of appeal against the order 
of the Tribunal. These courts only 
exercise advisory jurisdiction in such 
references. The High Court in a refer- 
ence under Section 66 of the Act can 
however, go into the question as to 
whether the conclusion of the Tribunal 
on a question of fact is based upon 
relevant evidence. If the High Court 
finds that there is no such evidence to 
support the finding of fact of the Tri- 
bunal, this circumstance would give 
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Tise to a question of law and can be 
agitated in a reference. It is also well 
established that when a Tribunal acts 
on material which is irrelevant to the 
enquiry or considers material which is 
partly relevant and partly irrelevant or 
bases its decision partly on conjectures, 
surmises and suspicions and partly on 
evidence, then in such a situation an 
issue of law arises and the finding of 
the Tribunal can be interfered with. 
The finding may also be interfered 
with if it be found to be so unreason- 
able that no person acting judicially 
and properly instructed as to the rele- 
vant law could have arrived at it. None 
of the circumstances justifying inter- 
ference with the finding of fact of the 
Tribunal has been shown to exist in 
this case. In the absence of any such 
circumstance, the High Court in our 
view was not justified in interfering 
with the finding of fact of the Tribu- 
nal. The fact that the High Court on 
appreciation of evidence would have 
arrived at a conclusion of fact different 
from that of the Tribunal did not war- 
rant interference with the finding of 
the Tribunal. 

11. The Tribunal in arriving at 
the conclusion that the purchase of the 
shares in question by the assessee was 
with a view to obtain the managing 
agency and control of the India United 
Mills Ltd. and that those shares were 
not purchased as stock-in-trade referr- 
ed to a number of circumstances, It 
was found by the ‘Tribunal ‘that the 
shares in question were out of the lot 
sold by Sassoons to Agarwal & Co. It 
was also found that the shares had been 
transferred to the assessee at the ori- 
ginal price at which these shares had 
been sold by the Sassoons and not at 
the price which was prevailing at the 
time of transfer. The Tribunal further 
found that 62,500 shares represented 
the portion of the assessee in the total 
number of shares originally purchased 
by Agarwal & Co. In the light of 
those findings, the Tribunal recorded 
its conclusion in the paragraph which 
has been reproduced earlier. The above 
conclusion of the Tribunal, in our opi- 
nion, was based upon relevant material 
and could not be interfered with in a 
reference under S. 66 of the Act. 

12. The High Court in arriving 
at the conclusion that the shares in 
pee dat pat sar purchased not with 

view obtain the managi agen 
but as a stock-in-trade ee ee to 
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the fact tħat the assessee took loan for 
the purchase of those shares and sub- 
sequently transferred 43,700 shares out 
of 62,500 shares. This circumstance as 
observed by this Court in the case of 
Ramnarain Sons (Pr.) Ltd. v. Commr. 
of Income Tax, (1961) 41 ITR 534 = 
(AIR 1961 SC 1141) would not by Ït- 
self go to show that the purchase of 
shares was not to facilitate the acqui- 
sition of the managing agency. In that 
case the appellant company was a 
dealer in shares and securities and car- 
ried on business as managing agents 
for some companies. In order to ac- 
quire the managing agency of a textile- 
mill, the appellant company purchased 
from Sassoon David and Co., who were 
the managing agents thereof, 1,507 
shares of the mill at Rs, 2,321-8-0 per 
share at a time when the market price 
of the shares was Rs. 1,610. The re- 


maining 1,000 shares of the mill held. 


by Sassoon, David and Co. were acquir-~ 
ed by the directors of the appellant 
company. Two months later the ap- 
pellant company sold 400 of those 
shares at a loss of Rs. 1,78,438. The 
said loss was claimed. as a trading loss. 
Question arose in this context whether 
the purchase of shares could be regard- 
ed as acquisition of stock-in-trade. 
Dealing the above question, this Court 
observed: 

“By purchasing the shares which 
facilitated acquisition of the managing 
agency, a capital asset was acquired 
and merely because the managing 
agency could be utilised for earning 
profit, the acquisition of the shares 
which led to the acquisition of the 
managing agency could not, in the ab- 
sence of an intention to trade in those 
shares, be regarded as acquisition 
cf stock-in-trade of the share business. 
The appellants had undoubtedly pur- 
chased the shares of the Dawn Mills 
with money borrowed at interest, but 
that circumstance by itself does not 
evidence an intention to trade in the 
shares. Nor is the fact that the appel- 
lants are dealers in shares and their 
memorandum of association authorises 
them to carry on business in shares of 
any importance in the circumstances of 
the case.” 

It was further observed: _ 

“Subsequent disposal of some ouf 
of the shares by appellants could also 
not convert what was a capital acqui- 
sition into an acquisition in the nature 
of trade.” 
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13. We are, therefore, of the 
view that the answer given. by the 


High Court to question No. (i) was not 
correct, In our opinion, there was mate- 
rial for the finding that the shares in 
question had been purchased by the 
assessee with a view to acquire the 
managing agency and control of the 
India United Mills Ltd. and that the 
shares did not constitute the stock-in- 
trade of the assessee. 

14. So far as the second ques- 
tion is concerned, we find that it is the 
common case of the parties that if the 
shares in question are held to be not 
stock-in-trade of the assessee, in that 
case the profits made on the sale of 
those shares would constitute capital 
gain chargeable to income tax under 
Section 12-B of the Act. Indeed, this 
is what was prayed for by the assessee 
in his letter dated March 30, 1949. 
Looking to the facts also, we are of the 
opinion that the profit made on the 
sale of those shares constituted capital 
gain chargeable to income tax under 
Section 12-B of the Act. We would ans- 
wer question No. (ii) accordingly. 

We, therefore, accept the 
appeal, set aside the judgment of the 
High Court and discharge the answers 
given by it to the questions referred 
and substitute the answers indicated 
above. The appellant shall be entitled 
to his costs of this Court as well as 
those in the High Court. ; 

Appeal allowed. 
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Nasiruddin Khan, Appellant v. State 
of Bihar, Respondent. 

Criminal Appeal No. 203 of 1968, 

D/- 20-9-1972. 

Index Note: — (A) Bengal Military 
Police Act (1892), S. 5 (£) — Offence of 
desertion is committed if a sepoy em- 
ployed in Bihar Military Police deserts 
the service while on active service and 
the actual place where he deserted 
would be immaterial. (Para 6) 

Brief Note: — (A) The statement 
signed by the person imposes on him 
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an obligation not to leave service 
wherever his battalion is directed by 
the competent authority to serve. Thus 
he commits desertion even if he is law- 


fully deputed to serve in Kashmir to ` 


which place the Act does not apply and 
he deserts the service there. 
(Para 6) 
_ _ Index Note: — (B) Criminal P, C. 
(1898), Ss. 531 and 177 — Trial at Patna 
of personnel of Bihar Military Police 
for offence of deserting in Kashmir is 
not vitiated when there is no prejudice 
caused to the accused thereby and in 
the absence of any provision showing 
that under some law some other Court 
had exclusive jurisdiction to try him. 
. (Para 8) 
Brief Note: — (B) Trial is not 
without jurisdiction particularly when 
his desertion is continued. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1960 SC 13291960 Cri LJ 
1674, Warumal v. State of 


_ Bombay 

(1891) AC 455=60 LJ PC 55, 
Macleod v. Attorney General for 
New South Wales 


Mr. D. P. Singh, Sr. Advocate, (M/s. 
S. C. Agarwala, V. J. Francis and Nara- 
yan Netter, Advocates, with him), for 
Appellant; Mr. U. P. Singh, Advocate, 
for Respondent. 
. .. The Judgment of the Court was 
delivered by 

DUA, J.— This is an appeal by 
special leave under Art. 136 of the Con- 
stitution from the judgment and order 
of the High Court of Judicature at 
Patna dated January 23, 1968 affirm- 
ing on appeal the appellant’s conviction 
and sentence under S. 5 (f) of the Ben- 
gal Military Police Act, V of 1892 
(hereinafter called the Act). The appel- 
lant was appointed as sepoy in Bihar 
Military Police V on November 11, 
1962. The headquarters of the Bihar 
Military Police V as also of the Bihar 
Military Police VIIL are at Phulwari 
Sharif, The appellant was later trans- 
ferred to ‘C’ Company of Bihar Mili- 
tary Police VIII. After some time this 
company was posted on active service 
at Kathua in Kashmir and the company 
left Phulwari Sharif on June 2, 1964. 
On September 2, 1965 the appellant 
deserted from the police force without 
giving any intimation to the officers of 
the company. He was tried for deser- 
tion by the Second Assistant Sessions 
Judge at Patna on alternative charges 
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under S. 5 (f) and S. 6 (0) of the Act 
and also on the additional charge under 
S. 29 of the Police Act, 1861. In de« 
fence he pleaded that at the relevant 
time he was under suspension and fur- 
ther that he had received information 
from his home that his wife was ill 
and for that reason he had applied for 
leave which was refused. The trial 
court convicted him under S. 5 (f) of 
the Act and sentenced him to rigorous 
imprisonment for seven years, He was, 
however, acquitted of the charges 
under S. 6 (0) of Act and S. 29 of the 
Police Act. 

2. On appeal the High Court 
affirmed his conviction and sentence. 
After the disposal of the appellant’s 
appeal by the High Court an applica~ 
tion was made there for a certificate 
of fitness under Art. 134 (1) (c) of the 
Constitution which was rejected as be« 
ing without merit. 

3. In this Court it was contend- 
ed by Shri D. P. Singh, on behalf of 
the appellant, that the offence of de- 
sertion was committed at a place 
where the Act was not in force and, 
therefore, the appellant’s desertion did 
not constitute an offence. In any event 

is offence could not be tried af 
Patna, the criminal courts there having 
no jurisdiction to try this case because 
of S. 177, Cr. P. C. It was strongly em~ 
phasised that the Act creating the 
offence in question had no application 
to the areas of Jammu & Kashmir, and, 
therefore, the appellant’s act of deser- 
tion in the said area could not be trea« 
ted as an offence. Assuming, however, 
that his desertion in the State of Jams 
mu & Kashmir was an offence, said the 
counsel it having been committed 
at a place where the Act was inappli~ 
cable, the appellant’s trial for his de- 
sertion in Kashmir in the courts at 
Patna was without jurisdiction and, 
therefore, wholly illegal, The counsel 
indeed described it as a nullity. 

4, ‘The Act was brought on the 
statute book by the Governor-General- 
in Council (the said Council having been 
constituted under the Indian Councils 
Act, 1861) with the object of regulating 
the Bengal Military Police and, as its 
preamble shows, it was designed for 
the better regulation of the Bengal Re- 
serve Police. There were then no 
elected legislatures either for the Cen- 
tral Government or for the Provincial 
Governments in this country which was 
then known as British India, At the 
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time of its enactment it extended to 
the whole of the territories subject to 
the Lt. Governor of Bengal. It is com- 
mon case of the parties that at that 
time the present territory of Bihar 
formed part of the territory which was 
subject to the Lt. Governor of Bengal. 
The Act, therefore, clearly applies to 
the present territory of Bihar and it 
is also not disputed that the Bihar 
Military Police is governed by the Act. 
It may in this connection be pointed 
out that since the enactments by vari- 
ous States repealing this Act in their 
respective territories the Act has now 
ceased to be applicable to all other 
areas except the present State of Bihar. 
It is accordingly also not disputed that 
wherever ‘Bengal Police Force” occurs 
it has now to be construed as “Bihar 
Police Force”. 

5. “Military Police Officer’ ac- 
cording to S. 2 (1) of the Act means a 
person appointed to the Bengal Police 
Force under S. 7 of 'the Police Act V 
of 1861 who has signed the statement in 
the Schedule to the Act in accordance 
with its provisions. “Active service” as 
defined in S. 2 (2) means service against 
hostile tribes or other persons in the 
field. It is not disputed that the bat- 
talion which concerns us was on active 
Service in the State of Jammu & Kash- 
mir. Section 3 of the Act provides: 


“Enrolment and discharge of. Mili~ 
tary Police Officers: 


3 (1) Before an officer appointed 
to the Bengal Police Force under S. 7 
of Act V of 1861 is appointed to be 
a Military Police-officer, the statement 
in the Schedule shall be read and if 
necessary explained to him in the pre- 
sence of a Magistrate, Commandant or 
Second-in-Command, and shall be sign- 
ed by him in acknowledgment of its 
having been so read to him. 

(2) Notwithstanding any notice 
given under Section 9 of Act V of 
1861, a Military Police-officer shall not 
be entitled to be discharged, from the 
Bengal Police Force except in accord- 
ance with the terms of the statement 
which he has signed under this Act.” 
It is unnecessary to refer in detail to 
the statement embodied in the Sche- 
dule, which statement it is not disputed 
had been signed by the appellant. Suf- 
fice it to say that according to this 
statement the Military Police Officer 
concerned when on active service has 
no claim to a discharge and he must 


A. Y. R. 
remain on his duty until the necessity 
for detaining him in the State Military 


Police ceased. The relevant part of the 
statement, which is necessary to pro- 


` duce here, reads: 


Mises But when on active service 
you have no claim to a discharge, and 
you must remain and do your duty un- 
til the necessity for retaining you in 
the Bengal Military Police ceases when 
you make your application in the man-~ 
ner hereinbefore prescribed...... a 
The appellant had, therefore, no right 
to ask for discharge when serving in 
Jammu & Kashmir. 


: The respondents Tearned 
counsel has produced certain directions 
issued by the Government of India to 
all the States and Union Territories in 
our Republic. On October 3, 1961, the 
Ministry of Home Affairs conveyed to 
all States and Union Territories the 
sanction of the President to the grant 
of the terms of deputation for the arm~ 
ed police battalions/companies at that 
time on loan from various State Gov- 
ernments to the Government of India, 
for operations in Jammu & Kashmir, 
Nagaland, Manipur and Tripura. The 
terms of deputation were to take effect 
from August 1, 1961. On December 30, 
1964 the Ministry of Home Affairs, 
Government of India, conveyed to the 
Government of Bihar, Political (Police) 
Department, its agreement to treat 
BMP VIII Battalion as “India Reserve” 
Battalion with effect from May 13, 
1964, the date of the issue of the sanc- 
tion for raising an additional battalion 
from the Bihar State, provided such 
additional battalion was considered 
surplus to the requirements of the State 
Government. The recurring expendi- 
ture of the said battalion was to be the 
liability of the Government of India 
beginning from May 13, 1964. On June 
14, 1965 the Home Ministry of the Gov- 
ernment of India wrote to the Chief 
Secretary to the Government of Jam- 
mu & Kashmir conveying the sanction 
of the President to the deputation to 
Jammu and Kashmir of PAP Battalion 
and BMP VIII Battalion from 
the date of induction till Septem- 
ber 30, 1965 while on deputation to 
that State. The personnel of these bat- 
talions were to be entitled to the stan- 
dard terms of deputation sanctioned in 
the Government of India, Home Minis- 
try Letter of 1961. The expenditure in- 
volved on these battalions though ini- 
tially met by the parent State Govern- 
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ment concerned, was to be reimbursed 
from the police grant of the Home 
Ministry of the Government of India. 
On November 6, 1965 Political (Police) 
Department of the Government of 
Bihar informed the Inspector General 
of Police, Bihar, about the directions 
of the Home Ministry of the Govern- 
ment of India contained in their letter 
of June 14, 1965. From these documents 
it is clear that services of this battalion 
had been lawfully lent on deputation 
by the State of Bihar to the Govern- 
ment of India for serving in certain 
Union Territories and in the State of 
Jammu & Kashmir. If that be so, then, 
quite obviously wherever in the afore- 
said territories this battalion was serv- 
ing pursuant to the directions of the 
Government of India, it would con- 
tinue to be governed by the provisions 
of the Act. As already noticed, accord- 
ing to the Statement in the Schedule 
to the Act, the appellant had no claim 
to a discharge and he was under an 
obligation to remain on duty. When he 
deserted the service while on active 
service he rendered himself liable to 
be proceeded against under S. 5 (f) of 
the Act. The actual place where he 
deserted would obviously be immaterial. 
The statement signed by the appellant 
imposes on him an obligation not to 
leave service wherever his battalion is 
directed by the competent authority to 
serve. It is not shown that the depu- 
tation of the battalion was either un- 
authorised or contrary to law or that 
it was not sent to the State of Jammu 
& Kashmir by the proper authority. 
The contention that the appellant’s act 
in deserting the service at Kathua was 
not an offence is thus repelled. 

4. Coming now to the objection 
to the territorial jurisdiction of the 
courts at Patna to try the appellant, his 
learned counsel has not drawn our 
attention to any provision of the Act 
which prescribes any particular place 
for the trial of offences mentioned 
therein: nor has any special procedure 
for such trials been canvassed. The 
present trial was held under the Code 
of Criminal Procedure. Reliance has 
been placed only on S. 177 of the Code 
in support of this objection. This sec- 
tion says: 

“177. Ordinary place of inquiry 
and trial—Every offence shall ordinari- 
ly be inquired into and tried by a 
Court within the local limits of whose 
jurisdiction it was committed.” 
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According to the scheme of the Code 
trial within a wrong territorial juris< 
diction does not by itself vitiate it. Sec- 
tion 531 of the Code provides: 

“531. Proceedings in wrong place.— 
No finding, sentence or order of any 
Criminal Court shall be set aside mere~ 
ly on the ground that the inquiry, trial 
or other proceeding in the course of 
which it was arrived at or passed, ‘took 
place in a wrong sessions division, dis~ 
trict, sub-division or other local area, 
unless it appears that such error has in 
fact occasioned a failure of justice.” 
On behalf of the appellant, however, 
reliance has been placed in support of 
this objection on Narumal v. State of 
Bombay, AIR 1960 SC 1329. This deci- 
sion, in our opinion, is of little assis- 
tance to the appellant. The Court in 
that case was concerned with the Bom- 
bay Prevention of Hindu Bigamous 
Marriages Act, XXV of 1946. The ap- 
pellant there had contracted a biga- 
mous marriage in Madhya Pradesh 
when his first wife was living, whom 
he has not divorced. He had thus ren- 
dered himself liable to be punished 
under S. 5 of the Bombay Act. He and 
his second wife were both charged 
with having committed an offence 
under Section 6 of that Act and were 
tried by the Judicial Magistrate, First 
Class, at Nasik. An objection was rais- 
ed to the competence of the Magistrate 
to try the case, According to the majo- 
rity view of this Court the word 
“ordinarily” used in S. 177, Cr. P.C. 
means “except where provided other- 
wise in that Code” and that though the 
State Legislature is competent to pro- 
vide for trials of offences created by 
its statutes otherwise than prescrib- 
ed by S. 177, departure from the gene- 
ral principle prescribed by S. 177 must 
clearly appear from the relevant pro- 
visions ofthe special statute. Sec. 8-A. 
of the Bombay Act was thus held not 
to modify the provisions of S. 177 of 
the Code. The dissenting judgment of 
Subba Rao J., (as he then was) took a 
different view and construed the Bom- 
bay Act to provide an exception to Sec- 
tion 177 of the Code. In our opi- 
nion, the point which was canvassed 
before this Court in Narumal (supra) 
was quite different and so was the 
scheme of the Bombay enactment. The 
offence of desertion from active ser- 
vice in the field under the Act which 
would be a continuing offence must 
stand on a different footing. Macleod v. 
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Attorney General for New South 
Wales (1891) AC 455 = 60 LJ PC 55 
also a case of bigamous marriage is 
equally unhelpful. Construing a section 
of the Criminal Law Amendment Act 
of New South Wales, it was observed 
there that the words used in that sec- 
tion were intended to apply to those 
actually within the jurisdiction of the 
legislature and consequently there was 
no jurisdiction in that colony to try 
the appellant there for offence of 
bigamy alleged to have been commit- 
ted in the United States, There is no 
analogy between offence of bigamy 
and offences of desertion from active 
service when the battalion in question 
was on deputation in Jammu & Kash- 
mir State. 

8. The appellant’s learned coun~ 
se] before us has, as already observed, 
relied on Section 177, Criminal Proce- 
dure Code in support of the argument 
that the appellant’s trial and conviction 
by the criminal Court at Patna was 
wholly without jurisdiction. This objec- 
tion was not raised either in the com- 
mitting Court or in the Court of As- 
sistant Sessions Judge which tried and 
convicted the appellant. In the High 
Court this objection was raised for the 
first time and according to that Court, 
in view of Section 531 of the Code the 
order of the criminal Court convicting 
the appellant could not be set aside 
merely on the gound of the trial hav- 
ing taken place in a wrong sessions divi- 
sion, district sub-division or other local 
area unless such error had occasioned 
failure of justice. There being no allega- 
tion of failure of justice on account of 
trial having been conducted in Patna this 
objection was held to be unmeritorious. 
Before us nothing new has 
been urged. Our attention has not been 
drawn to any. provision of the Code 
which would show that some other 
Court had exclusive jurisdiction to try 
this offence. Once, therefore, we repel 
the appellant’s contention that deser- 
tion in the. State of Jammu and Kashmir 
did not constitute an offence and hold 
that the appellant by deserting in 
Jammu and Kashmir State was liable 
to be tried and convicted if found 
guilty of the offence of desertion as 
contemplated by the Act whichis a 
continuing offence, then, in the absence 
of any provision showing that under 
some law some other Court has exclu- 
sive jurisdiction to try him it cannot be 
said that his trial in the Patna Court 
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is without jurisdiction, particularly, 
when his desertion continued. We are 
unable to find any cogent ground for 
Setting aide the appellant’s conviction 
and sentence in the present appeal 
under Article 136 of the Constitution. 
Incidentally, we are informed that the 
appellant has already served out the 
entire sentence. There is no suggestion 
that any grave injustice has been done to 
the appellant or he has been preju- 
diced in his defence by the trial having 
been held at Patna. This appeal 
accordingly fails and is dismissed. ` 
Appeal dismissed. 
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i (V 60 C 27) 
(From: Mysore)* 
A. N. GROVER AND A. Ki, 
MUKHERJEE, JJ. 
M. B. Manle Desai ete. Appellants 


v. Siddalingappa and others, Respon~ 
dents. 


Civil Appeals Nos. 682 and 683 off 
1967, D/- 21-9-1972. l i 
Index Note: — (A) Bombay Par- 
gana and Kulkarni Watan (Abolition) 
Act (60 of 1950), Ss. 3,4 — A term 
relating to payment of Government 
dues and local fund cess in a compro- 
mise decree in respect of watan lands 
passed prior to coming into force of 
the Act cannot þe extended to payment 
of full assessment of revenue after the 
coming into force of the Act which 
abolished the watans and whereby all 
watan land was resumed to the Gov- 
ernment. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1964 SC 326=(1964) 2 SCR 
48, Collector of South Satara v. 
; Laxman Mahadev 8 
AIR 1949 Bom 314=51 Bom LR 
556, Vijaysingrao Balasaheb v, 
Janardanrao Narayanrao (EB) 5 
Mr. V. S. Desai, Sr. Advocate, (M/s. 
Naunitlal and M. N. Shroff, Advocates 
with him), for Appellants; M/s. K. S. 
Savanur, S. S. Javali for Mr. B. Datta, 
Advocates, for Respondents Nos. 1 and 
3 (in both appeals.) 


The following Judgment of the 
Court was delivered by 


_ GROVER, J.:— These appeals have 
been brought by special leave from a 
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fudgment of the Mysore High Court. 
The parties to the proceedings out of 
which the appeals have arisen belong 
to Handiagnur Desai Family which was 
a Watandar Family. The Family had 
different types of Watans and was 
governed by the Bombay Hereditary 
Offices Act 1864, popularly known as 
the Watan Act. The items of Watan 
included the offices of Kulkarni and 
Patil and other rights in respect of 
some village in the district of Dhar- 
war. The family owned Watan as well 
as non-Watan lands apart from movea- 
ble property. 

_. 2 About the year 1910 certain 
disputes arose among the junior 
and the senior branches of the 
family regarding the partition and 
other arrangements relating ‘to the 
property. The eldest branch of the 
family represented now by the 
respondents claimed rights on the basis 
of primogeniture, the junior members 
being entitled only to maintenance. 
Suit No. 166 of 1910 was filed in the 
court of the District Judge, Dharwar, 
by the predecessors-in-interest of the 
present appellants in which one of the 
reliefs claimed was for partition of the 
one half share of the plaintiffs in the 
immovable and movable properties 
described in schedule A annexed to the 
petition. In that suit a compromise was 
effected between the parties on the 
basis of which a decree was passed on 
January 11, 1913. It was declared that 
the suit property was impartible. It 
was further declared that as the suit 
property was impartible defendant 
No. 1 (in that suit) was the only owner 
of the said property in accordance with 
the custom of the family. The plaintiffs 
and defendants 2, 3 and 4 now repre- 
sented by the appellants were declared 
as having no right of ownership but 
they had a right to maintenance. They 
were allotted certain lands by way of 
maintenance but the liability of pay- 
ment of the Government dues like 
Judi assessment, local funds etc. was to 
be that of the eldest branch. In other 
words the eldest branch (represented 
by the present respondents) was to 
hold the property in question but the 
junior branch represented by the pre- 
sent appellants was to get possession of 
certain lands for maintenance. How- 
ever the eldest branch being the owner 
‘was liable for the payment of the Gov- 
ernment dues. It appears that prior to 
1950 the State of Bombay decided ta 
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bring all the Watan property on the 
same line as Ryotwari property and 
subject it to payment of land revenue. 
Legislation was enacted abolishing vari- 
ous types of inams. One of such enact- 
ments was the Bombay Pargana and 
Kulkarni Watan (Abolition) Act 1950, 
hereinafter called the ‘Act’ which came 
into force on May 1, 1951. The scheme 
of the Act broadly was to abolish the 
incidents of Watan and make ' Watan 
property liable to payment of land 
revenue. There were provisions with 
regard to regrant of the property to 
the holder of the Watan. By virtue of 
the coming into operation of the Act 
the properties in dispute stood resum- 
ed to the Government. The appellants 
as holders took steps for regrant in ac- 
cordance with the provisions of the Act 
and after paying the necessary occu- 
pancy price got the property regranted 
but those proceedings were not com- 
pleted before July 27, 1956. In March 
1955 the appellant M. B. Manle Desai 
filed a suit against Sardar Bullappa 
who represented the senior branch of 
the family for recovery of Rs. 1530-12-0 
together with interest on account of 
the amount paid by way of Govern- 
ment dues for the years 1951-52, 1952- 
53 and 1953-54 by reason of the terms 
contained in the compromise decree. 
Bullappa died during the pendency of 
the litigation and is now represented 
by the present respondents. A. similar 
suit was filed by the other appellant 
Gangabai for recovery of Rs. 1437 
with interest. According to the case of 
the plaintiffs in both the suits it was 
the defendant who was liable for pay- 
ment of the Government dues although 
the predecessor in interest of the plain- 


‘tiffs were put in possession of the suit 


properties in lieu of maintenance pay- 
able to them. The position taken up 
by the defendant was that although 
under the terms of the compromise 
decree he was liable to pay the Gov- 
ernment Judi and local funds which he 
continued to do upto the year 1950-51 
but after the Act came into force his 
liability came to an end and it was the 
plaintiff alone in each suit who was 
bound to pay the full assessment relat- 
ing to the Jands. The trial court 
decreed both the suits and those decrees 
‘were confirmed by the first appellate 
court. The High Court, however, in 
the second appeals which were brought 
before it followed its decision in 
another similar case and held that the 
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‘agreement embodied in ‘the compro- 
“mise decree could no‘more be binding 


. ` -on the parties in view /of the resump- 


.. .tion of&the-Pargana, Watans and regrant 
-- of:the same to the plaintiffs under the 
IY Aob or on aei, 


re 





.. ,-8.,° fn order to determine the 
*-¢ontfovérsy between the parties it is 
necessary “to refer to the relevant pro- 
visions (of .the Watan Act and the Act 
itself. According to S. 4 Watan pro- 
perty meant moveable and immoveable 
property held, acquired or assigned for 
providing remuneration for the per 
formance of the duty appertaining to 
an hereditary office. Hereditary office 
‘was an office which was held heredi- 
tarily for the performance of a duty 
connected with the administration or 
collection of the publie revenue or with 
the village police or with the settle- 
ment of boundaries or other matters of 
civil administration. The Watan pro- 
perty, if any, and the hereditary office 
and the rights and privileges attached 
to them together constituted the Watan. 
A Watandar was a person having an 
hereditary interest in a watan (see Sec- 
tion 4 of the Watan Act). If any aliena- 
tion of watan property was made the 
Collector was bound to declare it null 
and void and resume possession of that 
property; (Ss, 11 and 11A). Section 15 
of the Watan Act provided for com- 
mutation of service. The Collector 
could, with the consent of a holder of 
a watan, given in writing, relieve him 
and his heirs and successors of their 
liability to perform service upon such 
conditions as might be agreed upon. 
After referring to the relevant provi- 
sions of the Watan Act it was observed 
fn The Collector of South Satara v. 
Laxman Mahadev, (1964) 2 SCR 48 = 
(AIR 1964 SC 326) that the Watan pro- 
perty, if any, the hereditary office, and 
the rights and privileges attached there- 
to together constituted a watan and a 
hereditary office did not Iose its charac~ 
ter merely because the service original- 
fy appertaining to the office had ceas- 
ed to be demanded. The State having 
created the watan was entitled to put 
an end to the watan, i.e. to cancel the 
watan and to resume the grant. The 
State Government could abolish the 
office and release the property from its 
character as watan property. Keeping 
-fn view the above provisions of 
Watan Act we may refer to the mate- 
ial provisions of the Act itself, 


A. I. R. 
4. Section 3 is in the following 


“With effect from and on the ap- 
pointed day, notwithstanding anything 
contained in any law, usage, settlement, 
grant, sanad or order— 

(1) all Paragana and. Kulkarni 
watans shall be deemed to have been 
abolished. . i 

(2) all rigħts to ħold office and 
any liability to render service apper- 
taining to the said Watans are hereby 
extinguished. , 

(3) subject to tħe provisions of sec- 
tion 4, all watan land is hereby resuma 
ed and shall be deemed to be subject to 
the payment of land reyenue under the 
provisions of the Code and the rules 
made thereunder as if it were an un- 
alienated land; 

Provided that. efotsnretires 

_ (4) all incidents appertaining to 
ed said watans are hereby extinguish- 


Section 4 (1) to the extent it is mate- 
rial is set out below: 

“A watan land resumed under the 
provisions of this Act shall subject to 
the provisions of Section 4A he re- 
granted to the holder of the watan to 
which it appertained on payment of the 
occupancy price equal to twelve times 
of the amount of the full assessment of 
such land within five years from the 
date of the coming into force of this 
Act and the holder shall be deemed 
to be an occupant within the meaning 
of the Code in respect of such land and 
shall primarily be liable to pay land 
revenue to the State Government in 
accordance with the provisions of the 
Code and the rules made thereunder; 
all the provisions of the Code and the 
rules relating to unalienated land shall, 
subject to the provisions of this Act, 
apply to the said land: 

Provided that...... Eear Tereso bssres 
Provided further that if the holder 
fails to pay the occupancy price within 
the period of five years as provided in 
this section, he shall be deemed to be 
unauthorisedly occupying the land and 
shall be liable to be summarily reject- 
ed in accordance with the provisions of 
the Code”. 

The only question which has been de- 
bated before us relates to the effect of 
the two sections, namely, 3 and 4 of 
the Act on the liability of the respon- 
dents to pay the assessment and gov- 
ernment dues in accordance with the 
terms of the compromise decree, It is 
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not disputed that the appellants ob- 
tained a regrant of the properties in 
dispute under S. 4 (1) by paying the 
occupancy price in accordance with its 
provisions. The regrant was not made 
until July 27, 1956 and on behalf of 
the appellants it has been maintained 
that upto the date of the regrant the 
liability to pay the government dues 
under the terms of the compromise 
decree was that of the respondents. It 
is contended that until the regrant was 
made in favour of the appellants the 
respondents continued to have all the 
rights which vested in them prior to 
the coming into force of the Act. In 
other words the respondents continued 
to have ownership or proprietary rights 
and the appellants were merely in pos- 
session in lieu of maintenance allow- 
ance to which they were entitled. It 
‘was accepted in the compromise decree 
that the liability to pay the govern- 
ment dues was that of the owners or 
the proprietors and not of the persons 
in possession, namely, the appellants. 


5. Now it is quite clear that by 
virtue of the provisions of Sec- 
tion 3 of the Act the character 
of the suit lands changed. All 
Pargana and Kulkarni watan property 
was resumed and made subject to the 
payment of land revenue under the 
provisions of the Bombay Land Reve- 
nue Code. The land thus acquired the 
character of ryotwari lands. The very 
fact that under S. 4 they could be 
regranted showed that all the incidents 
which previously attached to the afore- 
said watan lands under the Watan Act 
ceased to exist. Under the rule laid 
down by the Full Bench decision in 
Vijaysingrao Balasahab Shinde Desai 
v. Janardanrao Narayanrao Shinde 
Desai, AIR 1949 Bom 314 the 
appellants were the holders of the 
watan in respect of the suit lands and 
they were thus entitled to regrant in 
terms of S. 4. They actually got the 
lands regranted to them. It seems they 
took a long time in completing the 
proceedings: relating to the regrant 
and that is the reason why it was only 
in July 1956 that the actual regrant was 
made. On behalf ofthe respondents it 
is argued that by virtue of the resump- 
gion and regrant under the terms of the 
Act the suit lands ceased to be fami- 
fy properties of both the branches. In 
this situation the agreement embodied 
fn the compromise decree of 1913 ceas- 
ed to subsist and. be of binding effect. 


F 


Tt would also -âppear from the proyi- 
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sions of S. 4 ofthe Act that once’a ` 


regrant is madé the title ofthe grantee. 


relates back to the date’o? ‘the, com- -. 
mencement of the’ ActiThere is a- góód. -` 
deal of substance in thé‘contentions of i>, 
the respondent. It must-be rémembef=::., 
ed that their liability tinder the com-: ~: 


ery 
von 


promise decree was limited to the ‘pay=-” 


ment of government Judi, and focal 
fund cess which was payable when the 


Jands were watan property. These. 


lands at the time when the compromise 
was effected were not subject to -the 
payment of assessment on the basis of 
ryotwari tenure. Any such assessment 
which might become. leviable as a result 
of legislation similar to the Act could 
not be within the contemplation of 
the parties when the compromise was 
effected. It is not possible to com- 
prehend how the term relating to the’ 
payment of government dues and local] 
fund cess in the compromise decree 
could be extended to payment of fulli 
assessment of revenue after the com~ 
ing into force of the Act which abo- 
lished the watans and whereby all 







watan land was resumed to the gov-| 


ernment. 


6. The High Court appears to 
have kept in view the provisions of 
S. 56 of the Indian Contract Act. The 
material part of that section reads: 


*A contract to do an act which, after 
the contract is made, becomes impos- 
sible, or, by reason of some _ event 
which the promisor could not prevent 
unlawful becomes void when the act 
becomes impossible or unlawful”. 

As soon as the Act came into force the 
lands in dispute ceased to be watan 
property and came to be resumed to 
the government, Once resumption took 
place the only right given under the 
Act to the holder was to get them 
regranted in terms of S. 4. The lands 
also became subject to payment of gov- 
ernment dues but those dues were not 
the same as were payable before the 
Act came into force. The payment had 
to be made according to the assessment 
on the basis of ryotwari tenure. Such 
payment was neither contemplated nor 
covered by the terms of the compro- 
mise decree. The fact that actual 
regrant to the appellants was made 
some years later could not keep alive 
the liability of the respondents which 
could only arise if agreement embodied 
in the compromise decree was still bind- 
ing and it was possible to enforce it in 
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view of the subsequent events. That in 
our judgment could no longer be done. 
The High Court was, therefore, right in 
holding that the original arrangement 
embodied in the compromise decree 
came to an end. If the appellants are 
still entitled to maintenance under the 
law it is open to them to claim the 
same from the respondents but they 
have no longer any right under the 
compromise decree to claim the amount 
of the assessment or other dues paid 
by them in respect of the suit . lands 
after the coming into force of the Act. 
: The appeals fail and are dis- 
missed but there will be no order as 

to costs. 
Appeals dismissed. 
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, The following Judgment of the 
Court was delivered by i 


. MUKHERJEA, J.:— This appeal 
with certificate is directed against a 
judgment dated 26/27 July 1965 of a 
Division Bench of the High Court of 
Bombay by which the appellant’s appeal 
from a judgment of a Single Judge of 
that High Court had been dismissed. The 
short facts of the case are as follows: 

_ The appellant is the sole proa 
prietor of a firm by the name of New 
India Corporation and carries on busi- 
ness of importing plantation and agri- 
cultural machinery, implements, acces 
Sories and spare parts of such machi- 
nery. The appellant is also the sole 
selling agent of a German firm called 

Carl Platz”, In October, 1956, on the 
Strength of two import licences dated 
9 February 1956 and 16 March 1956, 
the appellant imported from his prin~ 
cipals the aforesaid firm of Carl Platz, 
certain parts of agricultural machinery ' 
known as Express Battery Sprayers, 
The relevant invoice is. dated 28 Octo« 
ber 1956 and the Bill of Lading is dated 
10th N ovember, 1956. The appellant 
filed his Bill of Entry before the 
Customs authorities on 3 January 
1957. When the goods arrived at the 
Bombay Port in January, 1957 the 
Customs authorities, after examining 
certain samples, gave clearance in res- 
pect of the goods on 10 January 1957. 
The goods consisted on 28 crates and 
contained, according to the appellant, 
220 pieces of spare parts for power 
driven agricultural machinery, The 
value declared was Rupees 37,943, 
Subsequently, it appears, the Customs 
authorities had some doubts as to whe- 
ther the goods correctly answered the 
description of goods for which the ap- 
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pellant had been given an import 
licence and with the help of search 
warrants searched the appellant’s busi- 
ness premises and seized 10 cases of 
Express Battery Sprayers, certain ball 
bearings and certain hose clips. Bya 
memorandum dated 28 December 1957 
the appellant was asked to show cause 
why penal action should not be taken 
against the appellant under Section 167, 
Clause (8) of the Sea Customs Act, 
1878 read with Section 3 (2) of the Im- 
ports and Exports (Control) Act, 1947. 
Under the same memorandum the ap- 
pellant was also asked to show cause 
why penal action should not be taken 
against him under Section 167 (39) of 
the Sea.Customs Act, 1878 for taking 
out certain goods without making a 
due “entry” for them. The memo- 
randum, therefore, contained. two 
charges. We are in this appeal con- 
cerned mainly with the charge under 
Section 167 (8) of the Sea Customs Act 
1878. The appellant, in due course, 
showed cause against the said notice 
and asked for a personal hearing. He 
was given a personal hearing by the 
Assistant Collector of Customs on 21 
July 1968. ` 


~ 2. Tt is better at this stage to 
set out what are the respective conten- 
tions of the appellant and the Customs 
authorities in this matter, The import 
licence that was granted to the appel- 
lant described the things covered by 
the licence as “spare parts in power~ 


driven agricultural machinery (parts of. 


sprayers)”, Admittedly the import 
licence is one which relates to Item 74 
(vi) of Part V of Schedule I to the Im- 
ports (Control) Order (1955) made 
under the Imports and Exports 
(Control) Act, 1947. The Schedule will 
hereafter be briefly referred to as the 
I, T. C. Schedule. Item 74 (vi) of 
Part V of that Schedule reads as fol- 
lows :— 

"(vi) Parts of Power-driven agri- 
cultural machinery”. 
The goods that the appellant actually 
brought were certain liquid containers 
which were parts of sprayers, Accord~ 
ing to the appellant, the abovemention- 
ed Item 74 (vi) permits all kinds of spare 
parts of power-driven agricultural 
machinery. “Spare parts” in this case 
were intended to be parts of certain 
sprayers fabricated by Carl Platz and 
generally described as Express Battery 
Sprayers. These sprayers, according to 
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the appellant, function normally with 
the help of Power-driven pumps. Func- 
tionally, therefore, what the appellant 
imported were, according to him, 
correctly described in the import 
licence. In other words, the appellant 
contends that the imports were in terms 
of the import licence, The Customs 
authorities on the other hand, say that 
the Sprayers built by Carl Platz are 
hand-operated sprayers and, therefore, 
fall within Item 74 (x) of Part V of the 
I. T. C. Schedule which item relates to 
“sprayers (other than power-driven) 
and parts”. As both Items 74 (vi) and 
74 (x) with which we are concerned be- 
Jong to Part V of the I, T. C. Schedule, 
we shall, for the sake of convenience, 
refrain hereafter from mentioning 
either the Schedule or the relevant 
part. According to the Customs autho- 
rities, though the appellants import 
licence was one-in respect of goods 
covered by Item 74 (vi), he had, in 
fact, brought goods falling under 
Item 74 (x) so that, in effect, the 
goods that the appellant had imported 
were not covered by any valid import 
licence, 

3. The appellant, we are told, 
gave various demonstrations before 
the Customs authorities to show how 
the liquid containers in question fitted 
into the Express sprayers and how . 
those sprayers were operated with 
power, The appellant admits that the 
spraying machines in question could 
also be operated by hand though, he 
says, the efficiency of the machines in 
that case would be reduced to a very 
great extent, Finally, on or about 25 
May, 1960,one Jasjit Singh who, inci- 
dentally, was not the Collector who 
heard the appellant, passed an order by 
which he held that the appellant’s firm 
had deliberately cleared “Express” 
battery sprayers in an unauthorised 
manner that is to say without a valid 
licence to cover their imports. Jasjit 
Singh also found that the appellant had 
taken out certain goods valued at 
Rupees 8,163/- without proper declara- 
tion or without filing an appropriate 
Bill of Entry and also without produc- 
tion of a valid licence. On these grounds 
the Collector found the appellant guilty 
under Section 167 (8) of the Sea 
Customs Act and imposed a personal 
penalty of Rupees 80,000. The 
Collector, however, did not confiscate 
the gocds. The appellant asked for a 
rehearing but no rehearing was given. 
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Thereupon, - instead of following the 
usual remedies under the Sea Customs 
Act the appellant filed a petition under 
Article 226 of the Constitution before 
the Bombay High Court, The petition 
was heard and dismissed by a Single 
Judge of that High Court and, on ap- 
peal, the order of the Single Judge 
was confirmed by a Division Bench. 
The present appeal is directed against 
the order of the Division Bench. 


4. There is very little contro- 
versy between the parties regarding 
the facts of this case. Both parties 
admit that the sprayers in question can 
be operated with the use of power as 
well as mechanically. Jasjit Singh, 
Collector of Customs has recorded the 
following findings regarding the nature 
of the imports in his order of 25 May, 
1960:—- 


“The Express Battery Sprayers 
(Containers) have no self-contained 
pumps by which they could be charg- 
ed. They can be charged by a hand 
filling or by a power pump. They are 
not specially designed for exclusive 
use with power pumps and hence can- 
not be classified under S. No. 74 (vi) 
of the Schedule as parts of power-driven 
agricultural machinery. They are 
sprayers which would require an 
I. T. C. Licence under S. No. 74 (x) 
' Part V of the I. T. C. Schedule”. 

5. Mr. Tarkunde who appeared 
for the appellant before us admitted 
frankly that unless the Collector’s de- 
cision is found to be perverse, neither 
the High Court nor this Court could 
interfere with that decision. He con- 
tended, however, that if in interpreting 
the I. T. C. Schedule for the purpose of 
finding out which was the proper item 
of the Schedule under which the im- 
ported goods would fall, the Collector 
is found to have made any mistake 
that would be open to correction by 
the High Court as well as by this 
Court. He also argued that while the 
Collector’s finding on facts about the 
results of the demonstration before him 
cannot be legally questioned by the 
appellant, it is permissible for him te 
dispute the correctness of the state- 
ments made by the Collector in the 
last two sentences of the paragraph 
which we have set out above from the 
Collector’s order. 


6. On the assumption that the 
Collector’s finding on fact cannot be 
assailed ina writ petition we must 
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start from the proposition that the im- 
ports were of spare parts of spraying 
machines which were capable of being 
used both as a power-driven machi- 
nery as well as a hand-operated machi- 
nery. According to the Customs autho-~ 
rities since the machines in question 
are not specially designed for exclusive 
use of power pumps they cannot be 
described as power-driven agricultural 
machinery and therefore, the spare 
parts in question could not be classifi“ 
ed under Item 74 (vi). The only ques- 
tion that arises in these circumstances, 
can, in our opinion, be framed in the 
following manner. Does the fact that 
certain machinery which can be power- 
driven also admits of an alternative 
method of operation by mechanical 
force completely divests that machi- 
nery of its character qua ‘power-driven 
machinery’? If a machinery is suita- 
ble for two alternative uses, is it wrong 
to describe the machinery as capable 
of only one of these alternative uses? 
7. Mr. Tarkunde argued that if 
we have any doubts in our minds as 
to the answer to this question, in other 
words. if two alternative interpreta- 
tions are possible of the exact scope 
and éffect of the description of the 
items in the I. T. C. Schedule, we should 
favour that interpretation which would 
be beneficial to the subject. He relies 
for this purpose on an unreported deci« 
sion given by two Judges of this Couré 
in M/s. Jagannath Agarwalla v. B. N. 
Dutta, Civ. Appeal No. 801 of 1964, D} 
10-1-1967 (SC), where it was held: 
“Assuming that there is a doubt in 
the construction of. the licence, the ap- 
pellant against whom the penal provi- 
sions of Sec, 167 (8) of the Sea Customs 
Act, 1878 are sought to be enforced, is 
entitled to the benefit of the doubt.” 


8. Mr. G. Das appearing for the. 


respondents, however, drew our atten- 
tion to decisions of two larger Benches 
of this Court, according to which, if 
the view taken by the Customs autho- 
rities as to the scope and applicability 
of the different I. T. C. Schedules be a 
reasonable view there should be no 
interference with the decision of the 
Customs authorities. Thus in the Col- 
lector of Customs, Madras v. K. Ganga 
Shetty, (1963) 2 SCR 277 = (AIR 1963 
SC 1319) the question arose whether 
certain goods described as “feed-oats” 
for feeding race-horses. were goods that 
fell under Item 42 of Part IV of the 
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Import Trade Control Schedule which 
permitted the import without licence 
Of “fodder.......s00.: ” or under Item 32 
which did not allow the import of 
grains without a licence. The Customs 
authorities held that the goods were 
‘grains’ within the meaning of Item 32 
and confiscated the goods and impos- 
ed a penalty on the importer in lieu of 
confiscation. The improter succeeded 
in the High Court in a writ petition for 
prohibiting the authorities from re- 
covering the penalty imposed. This 
Court ina Bench consisting of five 
Judges considered this matter and held 
that the High Court had no jurisdic- 
tion to interfere with the decision of 
the Customs authorities. Rajagopala 
Ayyangar, J. who delivered the judg- 
ment of the Court found that the deci- 
sion of the Assistant Collector of Cus- 
toms and of the Collector of Customs on 
appeal holding the oats in question to 
be ‘grains’ could not be characterised 
as perverse or mala fide. On these 
grounds his Lordship held that the 
learned Judges of the High Court had 
erred in interfering with the order of 
the Collector of Customs. Ayyangar, J. 
referring to an earlier decision of this 
Court in Venkatesvaran v. Wadhwani, 
(1962) 1 SCR 753 = (AIR 1961 SC 1506) 
observed as follows: 

“This Court proceeded on the basis 
that it is primarily for the Import Con- 
trol authorities to determine the head 
of entry under which any particular 
commodity fell; but that if in doing so 
these authorities adopted a construc- 
tion which no reasonable person could 
adopt i.e. if the construction was per- 
_ verse then it was a ease in which the 
Court was competent to interfere. In 
other words if there were two con- 
structions which an entry could rea- 
sonably bear, and one of them which 
was in favour of Revenue was adopt- 
ed, the Court has no jurisdiction to 
interfere merely because the other in- 
terpretation favourable to the subject 
appeals to the Court as the better one 
to adopt.” 

9. In another decision namely 
Girdharilal Bansidhar v. Union of 
India, (1964) 7 SCR 62=(AIR 1964 SC 
1519) another Bench of this Court con- 
sisting of four Judges was called upon 
to decide whether the Collector of 
Customs had made a wrong decision in 
the matter of construing the scope of 
Entry 22 of Part I of the Import Trade 
Control Handbook and held that a 
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court dealing with a petition under 
Art, 226 does not sit in appeal over the 
decision of the Customs authorities and 
the correctness of the conclusion reach~ 
ed by those authorities on the applica- 
tion of the several items in the Hand-| 
book or in the Indian Tariff Act, is not! 
a matter which falls within the writ 
jurisdiction of the High Court. 


demnation as perverse or unreasonable; 
Even if it be assumed that because o 


Items 74 (vi) and 74 (x) of the LT.C. 
Schedule, there is some room for con- 
fusion, it would not be competent fo 
the High Court to interfere 
petition with the conclusion or finding- 
of the Collector of Customs regarding\ 
the scope and ambit of those items. 
3 iL. In the result this appeal 
fails. We dismiss the appeal and con- 
firm the decision of the Bombay High 
Court. In the peculiar facts and cir- 
cumstances of this case, however, we 
make no order as to costs, 

Appeal dismissed. 
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Babul Mitra, Petitioner v. State of 
West Bengal and others, Respondents. 

Writ Petn. No. 253 of 1972, D/- 21- 
9-1972. 

Index Note: — (A) Maintenance of 
Internal Security Act (1971), Ss. 3 (2) 
and 3 (3)—One month’s delay by State 
Government in considering detenu’s re- 
presentation if constituted inordinate 
delay. 

Brief Note: — (A) When the State 
of West Bengal at the relevant time of 
the detention of the detenu was pre- 
occupied with the colossal refugee pro- 
blem and there was also a spurt of 
extremists activities engaging attention 
of the State Government, one month’s 
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- delay by State Government in consi- 
dering detenu’s representation did not 
constitute inordinate delay. It must be 
inferred that the State Government 
under the circumstances considered the 
representation as soon as possible. AIR 
1972 SC 2259, Followed. (Para 5) 
Index Note: — (B) Maintenance of 
Internal: Security Act (1971) S. 3 (1) 
(a) (ii) — Distinction between “law and 
order” and “public order”, 
l Brief Note: — (B) The true dis- 
tinction between “law and order” and 
“public order” is one of degree and ex~ 
tent of the reach of the act in ques- 
tion upon society. The act by itself is 
-© not determinant of its own gravity. In 
the quality it may not differ but in 
its potentiality it may be very dif- 
ferent. So in each case it should be 
seen whether the detenu’s acts have 
any impact upon the local community 
or disturb the even tempo of the life 
of the community of that specified 
locality. AIR 1970 SC 1228, Relied on. 
(Para 7) 
The detenu’s acts in forcing entry 
into a school, preventing the staff in 
giving him any resistence and setting 
fire to school building resulting in clo- 
sure of the school sine die affected 
large number of persons in the locality 
and as such is connected with public 
order. AIR 1972 SC 665 and AIR 1972 
SC 2134, Followed. (Para 8) 
The activity of detenu in having 
a bomb and in attempting to throw it 
on police personnel at the time of his 
arrest is bound to affect public order. 
That would disturb the even tempo of 
the community life. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 665=(1972) 1 SCC 
498, Nagendra Nath Mondal v. 
State of West Bengal 
AIR 1972 SC 2134=W.P. No. 465 
of 1971, D/- 24-4-1971, Sasthi 
Chandra Roy v. State of West 
Bengal 
AIR 1972 SC 2259=W.P. No. 190 
of 1972, D/- 31-7-1972, Amiya 
Kumar Karmakar v. State of 
West Bengal 
AIR 1970 SC 1228=(1970) 3 SCR 
288, Arun Ghosh v. State of 
West Bengal 
Mr. Anil Kumar Gupta, Advocate, 
Amicus Curiae, for Petitioner, Mr. G. S. 
Chatterjee, Advocate of M/s. Sukumar 
. a and Co., Advocates, for Respon- 
ents, 


9, 10 


A. I. E. 


The following Judgment of the 
Court was delivered by 

DWIVEDI, J.:— This is a Habeas. 
Corpus petition under Art. 32 of the 
Constitution. The petitioner, Babul 
Mitra, was detained in Jail by an order 
or the District Magistrate, Jalpaiguri, 
dated October 5, 1971. The order was 
made under S. 3 (2) of the Maintenance 
of Internal Security Act, 1971. The Dis- 
trict Magistrate reported to the State 
Government about his detention on 
October 6, 1971. The grounds of de- 
tention were served on him on tha 
same date. The State Government 
approved his detention on October 15, 
1971. He made a representation to the 
State Government against his detention. 
The representation was received by the 
State Government on October 30, 1971. 
The State Government rejected it on 
November 30, 1971. On the same date 
the Government sent the representa- 
tion to the Advisory Board for its con~ 
sideration. On November 4, 1971 the 
Government had already placed his case 
before the Advisory Board for con- 
sideration. The Advisory Board was 
satisfied that there was sufficient 
cause for his detention. So by Order 
dated December 11, 1971, the State 
Government confirmed the order of de- 
tention, Confirmation of the order was 
communicated to the petitioner on De- 
cember 13, 1971. 

2. The grounds of detention, in 
so far as they are material, are set out 
here: 

“You are being detained...... on the 
ground that you have been acting in 
a manner prejudicial to the mainten- 
ance of public order as evidenced by 
the particulars given below, taken 
separately and collectively. 

1. On 16-4-1971 at about 11.00 
hours you along with Shri Barun 
Chowdhury of Debinagar, Police Sta- 
tion Moynaguri and’ others forced into 
Moynaguri Higher Secondary School, 
Moynaguri, prevented the school staff 
from giving you any resistance with 
threat of violence and set fire to the 
School building. As a result of arson 
caused by you the school had to be 
closed down sine die. 

2. On 29-6-1971 at about 22°00 
hours Police arrested you at Debinagar, 
Police Station Moynaguri with a bomb 
in your hand. You also made attempt 
to throw the bomb on the Police per- 
sonnel at the time of your arrest with 
a view to killing them.” 
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3. Shri A. K. Gupta has appear- 
ed as ‘Amicus Curiae on behalf of the 
petitioner. He has urged that the case 
was referred to the Advisory Board for 
its consideration on November 4, 1971, 
while the detenu’s representation was 
sént to it on November 30, 1971. But 
this time-lag is only an irregularity, 
not going to the root of the matter, 
for no prejudice has been caused to 
the detenu. The Advisory Board has 
considered his representation before 
making its report on December 3, 1971. 


4, Another submission is that 
the State Government considered his 
representation a month after its receipt. 
It is said that there was inordinate 
delay in considering his representation 
and that accordingly the detention ‘is 
illegal. Shri -Sukumar Sen, Deputy 
Secretary, Home (Special) Department, 
Government of West Bengal, has filed 
an affidavit on behalf of the State 
Government. He has explained the 
delay satisfactorily. He has stated that 
due to the influx of refugees from East 
Pakistan at that time most of the offi- 
cers of the Home Department of the 
State Government were busy with the 
serious problems concerning refugees. 
He has further said that there was an 
abrupt: increase in the number of de- 
tention cases at that time as there was 
a spate of anti-social activities by 
Naxalities and other political extremists 
in the State. It is said that on account 
of those two special reasons the State 
Government could not give early atten- 
tion to the detenu’s representation. 


5. Tt has been held by this 
Court in a series of cases that the re- 
presentation of the detenu should be 
considered as soon as possible. The 
question is whether in the instant case 
the petitioner’s representation was con- 
sidered by the Government as soon as 
possible. It seems to us that having 
regard to the averment of Shri Suku- 
mar Sen, the representation was con- 
sidered as soon as possible. It is com- 
mon knowledge that the State of West 
Bengal was at the relevant time pre- 
occupied with the colossal refugee pro- 
blem. There was also a spurt of ex- 
tremists’ activities which engaged the 
attention of the Government at that 
time, These two baffling problems 
pre-empted the attention of the Gov- 
ernment. In Shri Amiya Kumar Kar- 
makar v. The State of West Bengal, 
W.P. No. 190 of 1972 D/- 31-7-72 = 
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(reported in AIR 1972 SC 2259) the 
petitioner was detained on December 
1, 1971, pursuant to the order of de~- 
tention dated November 22, 1971 by 
the District Magistrate, Nadia, West 
Bengal, The representation sent by 
the detenu was considered by the State 
Government after 21 days of its receipt. 
This Court held that the delay of 21 
days could not be held to be inordinate, 
The Court said: : . 

“Tt cannot be gainsaid that being 
the border State the State Government 
was faced during the period of war at 
least with an extraordinary situation 
when it had to focus all its attention 
to problems arising from that situation. 
Obviously some time had to elapse be~ 
fore normalcy in the working of its 
departments could return. But apart 
from this consideration, there was also 
an abrupt spurt in detention cases 
presumably on account of thè declara- 
tion of emergency which required the 
Government to take a number of pre- 
cautionary measures. In these circum- 
stances, we find it difficult to persuade 
ourselves that the delay of twenty-one 
days could rightly be treated as inordi- 
nate.” 

6. The facts of that case are 
Similar to the facts of this case. The 
only difference is that instead of there ` 
being war betweeri India and Pakistan, 
the attention of the Government of 
West Bengal was focussed in the com- 
plex refugee problem. In the circumst- 
ances of this case, we find it difficult 
to take the view that on account of the 
‘lelay of 30 days the representation can~ 
not be said to have been considered as 
soon as possible. 

7. - The last argument is that the 
grounds of detention are not: connected 
with ‘public order’: at worst they may 
be connected with ‘law and order.’ The 
distinction between “law and order” 
and “public order” has been pointed 
out succinctly in Arun Ghosh v. State 
of West Bengal, (1970) 3 SCR 288 = 
(AIR 1970 SC 1228). According to that} } 
decision the true distinction between}: 
the areas of “law and order” and 
“publie order” is “one of degree andl: 
extent of the reach of the act in ques-|. 
tion upon society”. The Court pointed 
Out that “the act by itself is not de-l, 
terminant of its own gravity. In itsi. 
quality it may not differ but in a 
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impact upon the local community or, 
to put it in the words of Hidayatullah 
C. J. in the aforesaid case, “disturb the 
even tempo of the life of the communi- 
ty of.that specified locality.” 

8. Taking the first ground of 
detention, the petitioner along with 
other perons is alleged to have tres- 
passed inte the Moynaguri Higher 
Secondary School by threats of vio- 
lence to the school staff. The threats of 
violence paralysed resistance by the 
~ school staff, The petitioner set fire to 
the school building. In the result, the 
school was closed down sine die. The 
impact of the petitioner’s activity is 
not confined to the school building. 
The teaching staff was intimidated by 
threats of violence. It may be presum- 
ed that the students were then pre- 
sent in the school, They must also 
have been scared by the threats of the 
petitioner. The act of setting fire to 
the school building would scare the 
parents and guardians and deter them 
from sending their wards to the school 
for reading for fear that the school 
building might again be the scene of 





ground is accordingly connected with 
‘public order’, 

o 9 Nagendra Nath Mondal v. 
State of West Bengal, (1972) 1 SCC 498 
= (AIR 1972 SC 665) Moynaguri 
Higher Secondary School was the scene 
of the activity of the detenu. In that 
case it was alleged that he broke open 
the doors and set fire to books, registers 
a typewriter, furniture ete. and caus- 
ed heavy loss to the school. He also 
placed a bomb in the school premises 
endangering the life of the teaching 
staff and students. On another date 
he set fire the office room and the 
Head Master’s room in the school. He 
threatened the teaching staff of the 
school with death if they would offer 
resistance or divulge his name to the 
authorities. It was urged in that case 
that the grounds were not connected 
with ‘public order’. The argument was 
not accepted. The Court said: “The 
object obviously was vandalism, to dis- 
rupt its working by burning its records 
and to create a scare so that neither 
the teaching staff nor the pupils would 
dare attend it for prosecution of stu- 
dies. The parents dare not henceforth 
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send their wards for fear that the 
school might be set on fire while they 
are in it.” 

10. In Sasthi Chandra Roy v. 
State of West Bengal, W.P. No. 465 of 
1971, D/- 24-4-1971 = (AIR 1972 SC 
2134) the aforesaid school was again 
the scene of the activity of the detenu 
in that case. The grounds in that case 
were similar to the grounds in Nagen- 


dra Nath Mondal, (1972) 1 SCC 498=- 


(AIR 1872 SC 665) and the Court rei- 
terated the view taken in that case. 
These two cases support our view. 

11. The second ground is that 
on June 29, 1971 at about 10 P.M. he 
was arrested by the police personnel 
at Debinagar which is within the police 
Station Moynaguri. At the time of his 
arrest he had a bomb in his hand. He 
made an attempt to throw the bomb 
on the police personnel at the time of 
his arrest with a view to killing them. 
It may be recalled that in the pream~ 
ble to the grounds of detention it is stat- 
ed that he has been acting in a manner 
prejudicial to the maintenance of public 
order as evidenced by the grounds 
“taken separately and collectively.” So 
it would be legitimate to assess the 
community impact of the second ground 
in the background of the first ground. 
The scene of the activity of the peti- 
tioner in the first ground is a public 
school, We have already held that 
that ground is connected with public 
order. The victims of the petitioner’s 
activity in the second ground are the 
police personnel, They are public ser 
vants incharge of maintenance of law 
and order in the community. The scene 
of action in the second ground is locam 
ted within the area of the Police Sta- 
tion Moynaguri. The scene of action in 
the first ground is also Moynaguri. The 
two grounds, read together, disclose the 
petitioner’s concerted scheme of mak- 
ing public institutions and public ser- 
vants the target of his violence. This 
scheme sheds light on the potentiality 
of the second ground. The activity spe- 
cified in the second ground is bound to 
affect publie order: The object of 
throwing bomb on the police personnel 
was to cause intimidation and confusion 
in their minds in order to facilitate his 
escape. Creating panic in the minds of 
the police personnel by throwing the 
bomb would scare the police personnel 
of the State from performing their 
legitimate duties in the maintenance of 
law and order in the State, That would 


| 
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disturb the even tempo of the com- 

imunity life. Accordingly, we think that 

the second ground is. also connected 

with ‘public order’. 

3 12. No other points have been 
raised in this petition. There is no force 

in this petition and it is hereby dis- 


missed, 
$ Petition dismissed, 
Ls ‘ Ses n 
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7 (From: ALLAHABAD)* 
A, ALAGIRISWAMI, L D. DUA, 
AND C. A. VAIDIALINGAM, JJ. 

Smt. Saroj Kumari, Appellant v. 
State of U. P., Respondent. 

Criminal Appeal No. 222 of 1968, 
D/- 24-11-1972. 

Index Note :—~ (A) Penal Code 
(1860), S. 368 — Offence under — In- 
gredients — Proof of. 

Brief Note :— (A) To constitute an 
‘offence under Section 368, it is neces- 
sary that the prosecution must esta- 
blish the following ingredients :— (1) 
the person in question has been kidnap- 
ped. (2) The accused knew that the said 
person had been kidnapped. (3) The 
accused having such knowledge, wrong- 
fully conceals or confines the person 
concerned. (Para 10) 


Whether the accused had know- 
fledge that the person in question had 
been kidnapped is an inference to be 
drawn by the Courts from the various 
circumstances. So also whether there 
has been wrongful concealment or con- 
finement under Section 368 is a matter 
to be considered from the facts and 
circumstances of the case. 

(Paras 11, 12) 

Where it bħad been established that 
the new born male child in question 
had been kidnapped by the accused A 
from lawful custody of its mother, 
that the child was recovered from the 
room of the accused B, that at the 
time of recovery the child was in the 
same bed occupied by B and in their 
company in the same room A was also 
present, that at the time when the 
Police party went to the room of B 
the latter had absolutely no explana- 


%(Cri. Appeal No. 599 of 1965, D/- 
15-11-1967 — All) 
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tion to offer in respect of the presence 
of the child in her room and in her 
company; that the child was of tender 
age, being less than 15 hours old at 
the time of recovery; that B admittedly 
had no child of her own and that the 
accused A had not delivered a child 
within 15 days of the recovery of child.; 
Held that the only legitimate infer- 
ence that could be drawn was 
that B must have had know- 
Jedge that the child had been kidnapp- 
ed from the lawful custody of 
mother, Further the facts clearly in- 
dicated that B made it appear that the 
child was hers and by her so doing and 
keeping it in her custody it could be 
said that she had wrongfully concealed 
or confined the child which had been 
kidnapped by A. Hence B was liable 
to be convicted under Section 368. 
(Para 12) 
M/s. Yogeshwar Prasad, S. K. 
Bagga and Mrs. S. Bagga, Advocates, 
for Appellant; Mr. D. P. Uniyal, Sr. 
Advocate (Mr. O. P. Rana, Advocate 
with him), for Respondent, 
The following Judgment of the 
Court was delivered by 
VAIDIALINGAM, J. += This ap- 
peal by the first accused, on certificate, 
is against the judgment and order 
dated the 15th November, 1967, of the 
Allahabad High Court confirming the 
conviction and sentence for an offence 
under Section 368, L P. C. 


2. According to the prosecu~ 
tion, the second accused kidnapped a 
minor child of Smt. Gomti Devi at 
about 4.00 A. M. on November 6, 1963. 
P. W. 1 had given birth to a male child 
at the Dufferin hospital at Bareilly 
on the evening of November 5, 1963. 
The second accused, who was the sister 
of an aya working in the said hospital, 
‘was noticed on the evening of Novem-~ 
ber 5, moving about near the bed where 
Gomti was lying with her new-born 
baby. She was noticed by P. W. 12 
and on enquiry, she told the latter that 
she was waiting to see some patient in 
the clean ward. At about 4.00 A. M. 
on November 6, 1963, the second accus~ 
ed took away the new-born male child 
from P. W. 1 on the representation that 
the staff nurse wanted to do the cord 
dressing of the child. Believing her re- 
presentation, P. W. 1 allowed her to 
take the child. As the child was not re- 
turned to the ward even after the 
lapse of about an hour and a half, P. 
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W. 1 informed the sister on duty about 
the same, A search was made for the 
second accused, as well as the child, in 
the hospital premises. As she was not 
found, the doctor as well as the Superin~ 
tendent of the hospital were informed. 
After preliminary enquiries by the Sup- 
erintendent of the hospital the matter 
was reported to the Police, The inves- 
tigation was taken up by R. W. 14 and in 
consequence of vigorous search made 
by the Police party, the child was re- 
covered at about 9.00 A. M. from the 
first floor of the house owned by 
one Ram Dass, which was occupied as 
a tenant by the appellant. Atthe time 
of seizure of the child, the appellant 
was lying on the cot with the child be- 
side her and the second accused was 
sitting in their company in the same 
room. The child was identified by the 
mother and other hospital authorities. 
The identification was easy in view of 
the fact that the child was in the 
hospital’s dress and it was also having 
the ticket number given in the hospital. 

3 The second accused was pro- 
secuted for an offence under S. 363 and 
the appellant under Sec. 368. After 
consideration of the evidence adduced 
in the case,-the learned Sessions Judge 
has convicted the second accused of the 
said offence and sentenced her to under~ 
go rigorous imprisonment for five years, 
The said conviction and sentence have 
been confirmed by the High Court. We 
are not concerned with that accused, 
as she is not before us. 

4° Sofar as the appellant was 
concerned, she denied that the child 
had been recovered from her room. 
She has further pleaded that the second 
accused was not at all with her in her 
room, She specifically pleaded that the 
Jandlady of the house was inimical to 
her and had arranged to implicate her 
by foisting a false case, In order to 
establish enmity of the landlady to- 
wards her, the appellant examined a 
witness to prove a report that had been 
lodged by her on September 20, 1963. 

5. The learned Sessions Judge 
rejected the appellant’s plea that the 
ease had been foisted on her due to 
enmity by the landlady. The learned 
Sessions Judge accepted the prosecution 
evidence that the child was recovered 
from the room occupied by the appel- 
Jant and that, at the time of recovery, 
the second accused also wasinthe same 
room along withthe appellant and the 
child. The learned Sessions Judge has 
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accepted the evidence of the investiga- 
ting officer to the effect that the appel- 
lant had no explanation to offer regard~ 
ing the presence of the child along with 
her in the same bed at the time when 
the police party visited her room. The 
appellant had been examined by a 
doctor and it had been found that she 
had never given birth to a child. The 
second accused also was examined by 
the doctor who has given opinion to the 
effect that the said accused also had not 
given birth to any child within 15 days 
of November 5, 1963. The learned 
Sessions Judge further held that the 
circumstances under which the child 
was recovered, in the absence of any 
explanation for the presence of the 
child in her room by the appellant, 
clearly establish that the appellant had 
knowledge that the child had been 
kidnapped by the second accused and 
that she wrongfully concealed the 
child by making it appear that it was 
her child. 

6. On these findings, the appel- 
Tant was convicted of the offence under 
Section 368 and sentenced -to undergo 
five years’ rigorous imprisonment, 

7. The High Court has upheld 
the conviction and the sentence. 

8. Mr. Yogeshwar Prasad, 
Iearned counsel for the appellant, at- 
tacked the findings of the High Court 
and urged that the prosecution case of 
the child having been recovered from 
the room of the appellant is totally 
opposed to the evidence in the case. 
The counsel further pointed out that 
the evidence establishes that the ap- 
pellant had nothing to do with the 
Second accused and that in any event, 
the appellant is not guilty of any offence 
because the child might have been 
brought to her room by the second 
accused when she came on a visit. The 
counsel further urged that it is not 
established in this case that the appel- 
lant had any knowledge that the child 
had been kidnapped and that, in any 
event, she is not guilty of having wrong~ 
fully concealed or kept the child in 
confinement. 

9, We are not inclined fto 
accept any of the contentions of the 
learned counsel for the appellant. It 
has been concurrently found by both 
the Courts that the child in question 
was recovered fromthe room occupied 
by the appellant. It has been further 
found that at the time of the recovery 
the child was in the same bed occupied 
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by the appellant and in their company 
in the same room, the second accused 
was also present. It has been further 
found by both the Courts that at the 
time when the police party went to 
the room of the appellant, the latter 
had absolutely no explanation to offer 
fin respect of the presence of the child 
in her room and in her company. The 
material evidence bearing on these as- 
pects has been referred to by the two 
Courts. We are fully satisfied that the 
attack levelled against the findings, 
based upon the evidence, cannot be 
accepted. 

16. To constitute an offence under 
See, 368, itis necessary that the prose- 
cution must establish the following in- 
gredients :— 

(1) The person in question has been 
kidnapped. 

. (2) The accused knew that the said 
person had been kidnapped. 

(3) The accused having such know- 
ledge, wongfully conceals or confines 
the person concerned. 

11, That the child in question 
had been kidnapped by the second 
accused from its lawful custody, namely, 
the mother, P. W. 1, has been amply 
established, in this case. In fact the ap- 
pellant’s counsel was not able to point 
out any infirmity in the findings record- 
ed by the Courts in this regard. So far 
as the second ingredient is concerned 
namely, that the appellant had the 
knowledge that the child had been 
kidnapped, it is an inference to be drawn 
by the courts from the various circum- 
stances. The child was of tender age, 
being less than 15 hours old. The ap- 
pellant admittedly had no child of 
her own, The second accused, it has 
been established, had not delivered a 
child within 15 days of November 5, 
1963. The second accused was in the 
company of the appellant in the latter’s 
room along with the child when the 
Police party visited her on the morn- 
ing of 6th November, 1963. It was not 
the plea of the appellant that the 
second accused was on a visit to her 
with the child at the material time. In 
fact the appellant’s plea was that the 
entire story of seizure of the child from 
her room is absolutely false and that 
she does not know the second accused. 
It was her further plea that the second 
accused was not in her room at the 
material time, From these circum- 
stances, the only legitimate inference 
that can be drawn, as has been done in 
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this case by the two Courts, is that 
the appellant must have had know- 
ledge that the child had been kidnapped 
from the lawful custody of its mother. 
Therefore the second ingredient is also 
Satisfied in this case, 

_ So far as the third ingre- 
dient is concerned, the facts, as found 
by the two Courts, clearly indicate that 
the appellant made it appear that the 
child was hers and by her so doing and 
keeping it in her custody, it may be 
safely held that she has wrongfully con- 
cealed or confined the child which had 
been kidnapped by the second accused. 
Whether there has been wrongful con- 
cealment or confinement under Sec- 
tion 368, is a matter to be considered 
from the facts and circumstances of a 
particular case. In the case before us, 
such _wrongful concealment is clearly 
established by the evidence on record, 
which has been accepted by both the 
Courts, Therefore the appellant has 
been rightly convicted of the offence 
under Section 368. 

13. Lastly, an appeal was made 
by the learned counsel for the appel- 
lant that the sentence cf five years’ 
rigorous imprisonment is rather too 
Severe. He has urged that the appel- 
Jant’s maternal instinct to have a child 
of her own may have prompted her to 
get a child by any means. 4 

14, It must be borne in mind 
that the appellant’s attempt was to de- 
prive another mother of her child and 
in the circumstances we are not inclin- 
€d to interfere with the sentence, It is 
ee for the State to have regard! to 

e circumstances -of the ca 
deal with the matter. eee, 

15. In the result the appellant's 
conviction and sentence are confirmed 
and the appeal is dismissed. 

Appeal dismissed. 
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3 A. K. K. Nambiar and others, Peti- 
tioners. v. Desraj, District Supdt. of 
Police, Special Police Establishment, C. 
IL A II New Delhi, Respondent; Ad- 
vocate-General for State of Maha- 
rashtra, (by Notice). 
Transfer Petition No. 4 of 

D/- 18-4-1972. Bo 
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Index Note: (A) — Criminal P. C. 
(1898), S. 527 — Grounds for transfer 
— Three out of four similar cases 
against accused tried at H, while fourth, 
at B — Good ground to transfer case 
at B to H — Vague apprehensions of 
tampering by accused with prosecution 
Le not sufficient to oppose trans- 
fer, 

Brief Note (A) — It is always open 
to the respondent to bring to the notice 
of the appropriate Court if and when 
there are good grounds to support his 
apprehension. (Paras 2 and 3) 

Mr. C. K. Daphtary, Sr. Advocate 
(Mr. A. S. Nambiar, Advocate, with 
him), for Petitioners; Mr. R. N. 
Sachthey, Advocate, for Respondent, 
Mr. B. D. Sharma Advocate, for Ad- 
vocate-General for State of Maha- 
rashtra, 

Judgment of the Court was deliver- 
edby ` 
HEGDE, J..:— This is a petition 

under Section 527 of the Criminal Pro- 
cedure Code seeking the transfer of 
Case No. 92/S of 1971 pending before 
the Additional Chief Presidency Magis- 
trate (32nd Court) Esplanade, Bombay- 
1, to any of the Magistrate’s Courts in 
the city of Hyderabad. 

é 2. Four cases have been institut- 
ed against the petitioner. Those cases are 
more or less, similar in nature. Three 
of them are being tried: at Hyderabad. 
This, oneis pending, before the Addi- 
tional Chief Presidency Magistrate 
(32nd Court), Esplanade, Bombay-1. In 
this case we were told that there are as 
many as 63 witnesses. Out of them, 
36 belong to Hyderabad. Some of the 
others are residents of Bombay, some 
of Delhi and some hail from other 
places. Therefore, prima facie, there 
are good grounds to transfer this case 
to Hyderabad to be tried along with 
the other cases. The ‘respondent is 
opposing the transfer on the sole ground 
that there is likelihood of the petitioner 
tampering with the prosecution wit- 
nesses. The petitioner was the Inspector 
General of Police in the State of 
Andhra ‘Pradesh, He has now retired. 
Because of the position held by him, 
it is said that he is in a position to wield 
considerable influence at Hyderabad. 
Vague apprehensions apart, there is no 
material before us to show that he is 
likely to tamper with witnesses. As 
mentioned earlier, out of the witnesses 
cited, 36 are residents of Hyderabad. 
In their case the apprehension of 
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A.L R. 
tampering has no relevance, It js 
always open to the respondent to bring 
to the notice of the appropriate Court 
if and when there are good grounds to 
support his apprehension. 

3. Taking into consideration all, 
the aspects of the case, we think it is 
expedient in the interest of justice that 
this case should be transferred to a 
Court of competent jurisdiction in 
Hyderabad to be tried along with the 
other cases. We direct the transfer of 
the aforementioned case to the file of 
the District Magistrate, Hyderabad, 
who may assign the case to any of the 
Magistrates subordinate to him and 
working in the city of Hyderabad and 
who is competent to try the case. Tt 
is also necessary that all the four cases 
referred to above must be tried by the 
same Magistrate. The stay application 
has become infructuous. No costs. 
Petition allowed, 
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(V 60 C 32) 
K. S. HEGDE, A. N. GROVER AND 
H. R. KHANNA, JJ. 

Babu Sukhram Singh, Appellant v; 
Ram Dular Singh and others, Respon- 
dents. 

_. _Civil Appeal No. 287 of 1966, Dit» 
14-10-1971, 

Civil P. C. (1908), O. 22, R. 4 —~ 
Joint claim against defendants—Failure 
to implead legal representatives of de- 
ceased defendant in appeal — Appeal 
abates against all, as a whole. 


_ _ Where a joint claim against several 
defendants is made in a suit and during 
pendency of appeal by the plaintiff some 
of the defendants die and no separate 
claim is made against any of the defen- 
dants in appeal, the failure of the plain- 
tiff to bring on record their legal repre- 
sentatives results in abatement of ap- 
peal in toto. (Para 3) 

The following Judgment of the 
Court was delivered by 

HEGDE, J.:— This is a plaintiffs 
appeal, In the suit he asked for a per- 
manent injunction against the 39 defen- 
dants thereon directing them to de- 
molish the construction in dispute on 
the land mentioned in Item (B) of the 
plaint, within the time fixed by the 


Court. He further sought a direction 
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Trom tħe Court against all the defen- 
dants to fill up the pits and nalahs on 
the land mentioned in Item (B) of the 
plaint, In the alternative, he wanted 
the work in question to be done 
through the Court Amin at the cost of 
the defendants. The second prayer 
made by him is for a decree for posses- 
sion of the disputed lands against all 
the defendants. The third prayer made 
in the plaint is for a decree in a sum 
of Rupees 1000/- against all the defen- 
dants as damages. He also prayed for 
i decree for costs against all the defen- 

ants. ; 


2. The trial Court dismissed 
the suit in its entirety. The first ap- 
pellate Court partly allowed the ap- 
peal and decreed the suit in part 
against all the defendants. On a fur- 
ther appeal being taken to the High 
Court the High Court allowed the ap- 
peal of the defendants and dismissed 
the suit, As against the judgment of 
the High Court the plaintiff-appellant 
brought this appeal. During the pen- 
dency of this appeal defendants Nos. 
42, 15, 22 and 37 died. Their legal re- 
presentatives were not brought on re= 
cord within the time prescribed. There- 
after the plaintiff applied to this Court 
for setting aside the abatement and im- 
pleading the legal representatives of 
the deceased respondents, But that ap~ 
plication was dismissed. 


3. Now the question is whether 
the appeal has abated or not. As seen 
earlier in the’ plaint a joint claim is 
made against all the defendants. The 
first appellate Court, as mentioned 
earlier, decreed the suit in part against 
all the defendants. The High Court 
has dismissed the suit against all the 
defendants. In this Court relief asked 
for was against all the defendants. No 
separate claim was made against any 
of the defendants. Under these circum- 
stances, quite clearly the appeal has 
abated as a whole under Order XXII, 
Rule 4 of the Civil Procedure Code. 
The appeal is accordingly dismissed. No 
costs. 


Appeal dismissed, 
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J. C. SHAH AND K. S. HEGDE, JJ. 

The D. F. O. South Kheri & others; 
Appellants v. Ram Sanehi Singh, Res- 
pondent. 

Civil Appeal No. 1638 of 1969, D} 
15-1-1970. 

„Index Noter — (A) Constitution of 
India, Art. 226—Matter arising out of 
contract — Maintainability of writ. 

" Brief Note: — (A) Where the ac- 
tion of a public authority invested with 
Statutory powers is challenged, the 
writ petition is maintainable even if 
the right to relief arises out of an al- 
Teged breach of contract. (1955) 1 SCR 
305 Relied on. (Para 4) 

„Index Note: — (B) Constitution of 
India, Art. 226 — New point — Objec- 
tion not raised before High Court — 
However objection prominently men- 
tioned in writ petition not traversed by 
other party—In appeal by other party, 
respondent can be allowed to rely up- 
on the contention in support of the 
order. (Para 6) 

_Index Note: — (C) Constitution of 
India, Art. 226 — Administrative order 
affecting property — Order has to be 
made in a manner consonant with the 
rules of natural justice. AIR 1967 SC 
1269 Applied. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1269=(1967) 2 SCR 

625, State of Orissa v. Dr. 
_. (Miss) Binapani Dei ' 
AIR 1954 SC 592=(1955) 1 SCR 

305, K. N. Guruswamy v. State 

of Mysore 


, The following Judgment of : 
Court was delivered p ue 


SHAH, J.:— At an auction held by 
the Forest Officer, Ram Sanehi Singh— 
respondent in this appeal—purchased 
the right to cut timber for the period 
November 1, 1965 to October 31, 1966 
from forest lots in the Mailani and Gola 
Ranges of South Kheri. On January 10, 
1967 the Divisional Forest Officer, 
South Kheri Division, passed an order 
that the sleepers “against the tally” 
dated October 29, 1966 in the allotment 
of 1965-66 season being “wrong” since 
they were cut in the month of Novem- 
ber 1966, do stand cancelled and that 
the sleepers be “passed against” the 


tally after getting the hammer-marks 
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eancelled and be “re-inspected against 
the allotment for 1966-67 season”. By 
that order the timber which the res- 
pondent claims was actually removed 
by him with the sanction of the forest 
authorities under the tally dated Octo- 
ber 29, 1966 was to be treated as if 
it was removed in November 1966. 

2. The respondent moved a 
petition in the High Court of Allaha- 
bad for a writ restraining the Divi- 
sional Forest Officer, South Kheri 
Division, Sub-Divisional Officer, Gola 
Forest Division and Conservator of 
Forests (Central Circle) Lakhimpur 
Kheri, from giving effect to the order 
cancelling his “sleeper tally” pursuant 
to the order dated January 10, 1967 and 
for a writ of certiorari quashing that 
order and for incidental reliefs. The 
petition was dismissed by a single Judge 
of the Allahabad High Court holding 
that the Divisional Forest Officer had 
acted in exercise of authority confer~ 
red upon him by the terms of the con- 
tract, and that the remedy of the res- 
pondent was to claim relief in a regular 
suit for enforcement of the agreement 
or for damages and not in a petition 
under Art. 226 of the Constitution, The 
learned Judge also held that the peti- 
tion raised questions of fact which 
could be tried not in a writ petition 
under Art. 226 of the Constitution but 
in a suit. He further held that there 
‘was no evidencein support of the plea 


` that the authorities acted. mala fide. 


3. In appeal against the order 
dismissing the petition, a Division 
Bench of the High Court of Allahabad 
reversed the order holding, following 
the judgment of this Court in K. N. 
Guruswamy v. State of Mysore, (1955). 
1 SCR 305 = (AIR 1954 SC 592) that 
where a party interested in a contract 
claims that he has not received the 
same treatment and he has not been 
given the same chance as anybody else 
he is entitled to move a petition under 
Art. 226 of the Constitution. The High 
` Court held that the order made by the 
Divisional Forest Officer in exercise of 
the statutory authority was liable to 
be quashed, because it was made on 
‘irrelevant considerations”. The Court 
also observed that since a competent 
officer duly authorized had already 
“passed the railway sleepers” and the 
decision had been given effect to, it 
was not open to the Divisional Forest 
Officer .to rescind the order. The High 
Court did not consider the plea that the 


ALE. 
Divisional Forest Officer acted mala 
fide. With certificate granted by the 


High Court this appeal is filed by the 
Forest Authorities. 


4, Counsel for the appellants 
contends that since the dispute arose 
out of the terms of the contract and 
the Divisional Forest Officer under 
the terms of the contract had autho- 
rity to modify any action taken by a 
subordinate forest authority, the reme- 
dy of the respondent was to institute 
an action in the civil Court and that 
the writ petition was not maintainable. 
But in the present case the order is 
passed by a public authority modify-~ 
ing the order or proceeding of a subor- 
dinate forest authority. By that order 
he has deprived the respondent of a 
valuable right. We are unable to hold 
that merely because the source of the 
right which the respondent claims was 
initially in a contract, for obtaining 
relief against any arbitrary and un- 
lawful action on the part of a public 
authority he must resort to a suit and 
not to a petition by way of a writ. In 
view of the judgment of this Court in 
K. N. Guruswamy’s case, (1955) 1 SCR 
305=(AIR 1954 SC 592) there can be 
no doubt that the petition was main- 
tainable, even if the right to relief 
arose out of an alleged breach of con- 
tract, where the action challenged was 
of a public authority invested with sta- 
futory power, 


5. It is unnecessary to consider 
whether the order of the Divisional 
Forest Officer is made on “irrelevant 
grounds” because it is clear that be- 
fore passing the order the Divisional 
Forest Officer did not call’ for any 
explanation of the respondent, and 
gave him no hearing before passing the 
order, It is averred in Paragraph-22 
(i) of the petition that the “cancella- 
tion order is in violation of the princi- 
ples of natural justice having been 
done at a very late stage without af- 
fording any opportunity to the peti- 
tioner (respondent) to say anything 
against the action cancelling his tallies”, 
To that averment, no reply was made 
by the forest authorities against whom 
the petition was filed. Granting that 
the order was administrative and not 
quasi-judicial, the order had still to 
be made in a manner consonant with 
the rules of natural justice when it 
affected the respondent’s rights to pro- 
perty. This Court in the case of State 


i 


| 
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of Orissa v. Dr. (Miss) Binapani Dei, 
AIR 1967 SC 1269 held in dealing with 
an administrative order that “the rule 
that a party to whose prejudice the 
order is intended to be passed is en- 
titled to a hearing applied alike to judi- 
cial tribunals and bodies of persons 
invested with authority to adjudicate 
upon matters involving civil conse- 
quences, It is one of the fundaméntal 
rules of our constitutional set-up that 
every citizen is protected against exer- 
cise of arbitrary authority by the State 
or its officers’. The Divisional Forest 
Officer in the present case set aside the 
proceeding of a subordinate authority 
and passed an order which involved the 
respondent in considerable loss, The 
order involved civil consequences. 
Without considering whether the order 
of the Divisional Forest Officer was 
vitiated because of irrelevant consi- 
derations, the order must be set aside 
on the simple ground that it was pass- 
ed contrary to the basic rules of natu- 
ral justice. 


6. |. Counsel for the appellants 
contended that this objection was not 
raised before the High Court either in 
the Court of First Instance or before 
the Division Bench. But the objection 


Jwas prominently mentioned in the peti~ 


tion and there is no reply to it. We 
are unable to hold that because the 
High Court has not considered the 
question, the respondent will not be 


jallowed to rely upon this contention in 


support of the order, If the plea rais- 
ed by the respondent in his petition is 
true, and we see no reason to hold that 
it is not, the order challenged by him 
is plainly illegal and is liable to be set 
aside, - j 
Ts We express no opinion on the 
correctness of the view expressed by 
the High Court on the two questions 
decided by them, nor on the question 
that the action of the Divisional Forest 
Officer was mala fide, If hereafter any 
order is passed by the Forest. Autho- 
rities, the validity of the order will be 
determined uninfluenced by the find- 
ings recorded by the High Court in 
appeal, 


8. The appeal is therefore dis- 
missed with costs. 
Appeal dismissed, 


et 
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(VY 88 C 34) 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 

Mohd. Subrati alias Mohd. Karim, 
Petitioner y. State of West Bengal, 
Respondent, 

_ Writ Petn. No. 307 of 1972, D/- 14- 
11-1972. 

Index Note: — (A) Maintenance of 
Internal Security Act (1971) S. 3 — 
Non-prosecution of person concerned 
for his past activities which amount to 


an offence, if operates as a bar to his_-<x=:: 


detention under S. 3. . pa 
Brief Note: — (A) If for any déa 


son it is not possible to successfullytry 
and secure the conviction and imprison-. 

ment of the persons concerned for their, 
past activities, which amount to ah aof. 


fence, but which are -also relevant YorY/ os 
the satisfaction of the detaining authd“asz.. * 


rity for considering it necessary that a 
detention order under S. 3 be made for 
Preventing such persons from acting in 
a prejudicial manner as contemplated 
by that section, then, the Act would 
indisputably be attracted and a deten- 
tion order can appropriately be made. 
The detention order in such a 
case cannot be challenged on the 
ground that the perscn ordered to 
be detained was liable to be tried 
for the commission of the offence 
or offences founded on his con- 
duct, on the basis of which, the de- 
tention order has been made or that 
proceedings under Chapter VIII, Cr.P.C 
could be initiated against him. Jurisdic- 
tion to make orders for preventive de- 
tention under S. 3 is different from 
that of judicial trial in courts for of- 
fences and of judicial orders for pre- 
vention of offences. Even unsuccessful 
judicial trial or proceeding would not 
operate as a bar to a detention order 
ws mee it rae fide. The matter is 
So not res integra. AIR 1966 SC 340, 
AIR 1972 SC 1670, AIR 1972 SC 2256 
Followed. (Paras 5, 6) 
Index Noter — (B) Maintenance of 
Internal Security Act (1971) S. 3 — 
Theft of electric Copper wires if rele- 
vant for making order under S. 3. 
Brief Note: — (B) The conduct of 
a person in committing theft of elec- 
trie copper wires resulting in disruption 
of electric supplies for several hours in 
the areas concerned is very relevant 


_ KP/KP/G328/72/SSG 
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for satisfying the authority concerned 
that it is prejudicial to the maintenance 
of supplies and services essential to the 
community and if such authority con- 
siders it necessary on this ground to de~ 
tain him with a view to preventing him 
from repeating such acts, then, the 
order of detention would indubitably 
and legitimately fall within the pur- 
view of S. 3 of the Act. (Para 7) 
Index Note: — (C) Constitution of 
India, Art. 32 — Counter-affidavit in 
answer to preventive detention of a de- 
iena — Duty of Officer concerned. 
Brief Note: — (C) A counter-affi- 

davit produced in Supreme Court in 
answer to the challenge to the preven- 
tive detention of a detenu should con- 
tain all the facts correctly and full dis- 
closure must be made without any re~ 
servation. It is, therefore, incumbent 
on the officer concerned swearing the 
counter-affidavit to take good care to 
satisfy himself that what he states on 
oath is absolutely true according to the 
record, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1668=1972 Cri LJ 

1018, Sasti Chowdhary v. State 

of West Bengal m 
AIR 1972 SC 1670=(1972) 2 SCC 

607=1972 Cri LJ 1020, Mohd. 

Salim Khan v. C. C. Bose 
AIR 1972 SC 1858 Arun Kumar 

Roy v. State of West Bengal 
AIR 1972 SC 2256 = (1972) 2 SCC 

550, Borjahan Gorey v. State of 

West Bengal 
AIR 1966 SC 340=(1966) 1 SCR 

313=1966 Cri LJ 305, Sahib ; 

Singh Dugal v. Union of India 5 
l The following Judgment of the 
Court was delivered by 


DUA, J.:—- The petitioner in these 
Troceedings for a writ in the nature of 
fmabeas corpus under Art. 32 of the 
Constitution is one Mohd. Subrati alias 
Mohd. Karim detained in the Burd- 

wan Jail pursuant to the impugned 
order of detention dated February 9, 
1972 made by the District Magistrate, 
Burdwan in exercise of the powers 
conferred on him by sub-s. (1) read 
with sub-s, (2) of S. 3 of the Mainten- 
ance of Internal Security Act No. 26 
of 1971 (hereinafter called the Act). The 
Said District Magistrate, as is clear 
from the impugned order, was satisfied 
that with a view to preventing the 
petitioner from acting in any manner 
prejudicial to the maintenance of sup- 


ALR. 


plies and services- essential to the com- 
munity it was necessary to make the 
order directing that he be detained. 
The grounds of detention were duly 
served on him at the time of his arrest 
on February 11, 1972. Those grounds 
are: 


*1, That on 6-1-72 at about 03.30 
brs. you along with your associates in- 
cluding (1) Teka Bahadur son of Shri 
Harak Bir Bahadur of Hutton Road, 
P. S. Asansol, Dist. Burdwan, (2) Shri 
Ganesh Das, son of Shri Chote Das of 
Gour Mondal Road, P. S. Asansol, Dist. 
Burdwan committed theft in respect of 
electric copper wire (about 1500 ft. in 
length) at Hatgarui near Sen-Raleigh 
Water Pump, P. S. Asansol, Dist. Burd- 
wan. As a result of this theft, water 
supply as well as electric supply in 
Sen-Raleigh Housing Colony, P. S. 
Asansol, Dist Burdwan was totally dis- 
rupted for about 8 hours to the suffer- 
ings of the people of the locality. 

2. That on 12-1-72 at about 04.00 
hrs. you along with your associates in- 
cluding (1) Teka Bahadur son of Shri 
Harak Bir Bahadur of Hutton Road, 
P. S. Asansol Dist. Burdwan (2) Ganesh 
Das, son of Shri Chote Das of Gour 
Mondal Road, P. S. Asansol, Dist. Burd~ 
wan committed theft in respect of elec- 
trie copper wire (about 3000 ft. in 
length) from the electric poles at ‘C’ 
Block, Sen Raleigh Housing Colony, 
P. S. Asansol Dist. Burdwan. When 
challenged by the inhabitants of the 
area, you and your associates hurled 
bombs towards them. By your act, 
electric supply was totally disrupted 
in ‘C’ Block area, Sen Raleigh Housing 
Estate and its adjoining areas for more 
than 12 hours causing much inconveni~ 
ence to the people of the locality.” 

oO 2 The fact of making the order 
of detention was duly reported to the 
State Government on February 9, 1972, 
the date of the order. The State Gov- 
ernment approved that order on Fe- 
bruary 21, 1972 and the necessary 
report submitted to the Central Gov- 
ernment the same day. The petitioner, 
as stated by him in the petition for 
habeas corpus, was produced before 
and heard in person, by the Advisory 
Board on April 10, 1972, The Board, 
according to the respondent, gave its 
decision the same day. The representa~ 
tion made by the petitioner was received 
by the State Government on March 16, 
1972 and considered by the said Gov- 
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ernment on March 22, 1972. The State 
Government confirmed the order of de- 
tention on May 5, 1972 and communi- 
a its order to the detenu the same 
day. 


3. The only submission pressed 
by Shri Jagmohan, the learned counsel 
appearing as amicus curiae in support 
of the writ petition, in assailing the 
order of detention is that, according to 
the return itself, two cases for theft of 
copper wires under S. 379, I.P.C..were 
registered against the petitioner and 
others at the Asansol Police Station 
(Case no. 16 dated 6th January, 1972 
and case no. 20 dated 12th January, 
1972), but as the witnesses examined 
under S. 161, Cr. P.C. were reluctant 
to depose against the petitioner and his 
associates for fear of danger to their 
lives, the Investigating Officer sub- 
mitted as true, his final report suspect- 
ing the petitioner and his associates. 
The order of detention was for this rea- 
son described by Shri Khanna as mala 
fide and, therefore, liable to be quash- 
ed. According to the learned counsel: 
in such cases criminal trial is the only 
course open to the State and no order 
of detention is legally competent. The 
counsel added that if the criminal trial 
fails or the case is not launched because 
it is liable to fail, the State has to re~ 
main content with the result. It cannot 
deprive the suspected person of his 
liberty under the Act. We are unable to 
accept this contention. 

l The Act was brought on tħe 
statute book in 1971 in order to pro~ 
vide for detention in certain cases for 
the purpose of maintenance of internal 
security and matters connected there- 
with. Its enactment was necessitated 
because in view of the prevailing situa- 
tion in the country and the develop- 
ments across the border it was consi- 
dered necessary for urgent and effec- 
tive preventive action in the interest of 
national security, to have powers of 
preventive detention to deal effective- 
Iy with threats to the defence and the 
security of India because the existing 
Iaws available to deal with the situa- 
tion were not found to be adequate. 
The emergent requirement for such a 
law would be obvious from the fact 
that before its enactment it had been 
considered necessary to promulgate 
the Maintenance of Internal Security 
Ordinance, 1971 which was replaced by 
the present Act. Under S. 3 (1) of 
the Act, the Central Government or 
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the State Government may, if satis- 
fied with respect to any person, that 
with a view to preventing him from 
acting in any manner prejudicial to, 
inter alia, the security of the State or 
the maintenance of supplies and ser- 
vices essential to the cornmunity, it is 
necessary to do so, make an order 
directing that such person be detained. 
Sub-section (2) of this section autho- 
rises District Magistrates and certain 
other officers, if satisfied as above to 
exercise the power conferred by sub- 
section (1). It is quite clear that this 
section carries out the statutory pur- 
pose of preventive detention and it has 
nothing to do with trial and punish- 
ment of persons for commission of 
offences. Indeed, it is precisely because 
the existing law providing, for the 
punishment of persons accused of com- 
mission of offences and, for prevention 
of offences, is not found adequate for 
dealing with the situation for effecti- 
vely preventing, in the interest of 
national security etc., the commission of 
prejudicial acts in future, that the pro- 
visions of this Act were enacted and 
are intended to be utilised, If, there- 
fore, for any reason it is not possible 
to successfully try and secure, the con- 
viction and imprisonment of the per- 
sons concerned for their past activities, 
which amount to an offence, but which 
are also relevant for the satisfaction 
of the detaining authority for consider- 
ing it necessary that a detention order 
under S. 3 be made for preventing such 
persons from acting in a prejudicial 
manner as contemplated by that sec- 
tion, then, the Act would indisputably 
be attracted and a detention order can 
appropriately be made. The detention 
order in such a case cannot be challeng- 
ed on the ground that the person order- 
ed to be detained was liable to be tried 
for the commission of the offence or 
offences founded on his conduct, on the 
basis of which, the detention order has 
been made or that proceedings under 
Chapter VIII. Cr. P. C. could be initiat- 
ed against him, The object, scheme 
and language of the Act is clearly 
against the petitioner’s submission, The 
Act creates in the authorities concerned 
a new jurisdiction to make orders for 
preventive detention on their subjec- 
tive satisfaction of grounds of suspicion 
of commission in future of acts preju- 
dicial to the community in general. This 
jurisdiction is different from that of 
judicial trial in courts for offences and 
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of judicial orders for prevention of 
offences. Even unsuccessful judicial 
trial or proceeding would, therefore, 
not operate as a bar to a detention 
order, or renderit mala fide. The mat- 
ter is also not res integra. 


5. Indeed, while dealing with 
the Defence of India Rules which also 
empowered the Government of India 
to make orders of preventive detention 
this Court in Sahib Singh Dugal v. 
Union of India, (1966) 1 SCR 313 = 
(AIR 1966 SC 340) repelled a similar 
contention in the following words: 


"The next contention on behalf of 
the petitioners is that the order is 
mala fide. The reason for this conten- 
tion is that it was originally intended to 
prosecute the petitioners under S. 3 of 
the Official Secrets Act and when the 
authorities were unable to get suffi- 
cient evidence to obtain a conviction 
they decided to drop the criminal pro- 
ceedings and to order the detention of 
the petitioners. This by itself is not 
sufficient to lead to the inference that 
the action of the detaining authority 
was mala fide. It may very well be 
that the executive authorities felt that 
it wes not possible to obtain a convic- 
tion for a particular offence under the 
Official Secrets Act; at the same time 
they might reasonably come to the con- 
clusion that the activities of the peti- 
tioners which had been watched for 
over two years before the order of de- 
tention was passed were of such a 
nature as to justify the order of deten- 
tion. We cannot infer merely from the 
fact that the authorities decided to 
drop the case under the Official Secrets 
Act and thereafter to order the deten- 
tion of the petitioners under the Rules 
that the order of detention was mala 
fide. As we have already said, it may 
not be possible to obtain a conviction 
for a particular offence; but the autho- 
rities may still be justified in ordering 
detention of a person in view of his 
past activities which will be of a wider 
range than the mere proof of a parti- 
cular offence in a court of law. We 
are not therefore prepared to hold that 
the orders of detention in these cases 
were mala fide.” 


This decision was followed by this 
Court in Mohd. Salim Khan v. C. C. 
Bose, (1972) 2 SCC 607 = (AIR 1972 
SC 1670). A similar view was also taken 
by this Court in Borjahan Gorey v. 
State of West Bengal, (1972) 2 SCC 550 


[Prs. 4-6] Mohd, Subrati v. State of W. B. (Dua J.) 


A.L R, 


= (AIR 1972 SC 2256), where it was 
observed : 


“The preventive detention provid- 
ed by the Act is apparently designed to 
deal urgently and effectively with the 
more serious situation, inter alia, affect- 
ing the security of India and the main- 
tenance of public order as contemplated 
by section 3 of the Act. The liability of 
the. detenu also to be tried for com- 
mission of an offence...... do not in any 
way as a matter of law affect or im- 
pinge upon the full operation of the 
Act. The reason is obvious. Judicial 
trial for punishing the accused for the 
commission of an offence...... is a juris- 
diction distinct from that of detention 
under the Act, which has in view, the 
object of preventing the detenu from 
acting in any manner prejudicial inter 
alia to the security of the State or 
maintenance of public order, The fields 
of these two jurisdictions are not co- 
extensive nor are they alternative. The 
jurisdiction under the Act may be in- 
voked, when the available evidence does 
not come up to the standard of judicial 
proof but is otherwise cogent enough 
to give rise to suspicion in the mind of 
the authority concerned that there isa 
reasonable likelihood of repetition of 
past conduct which would be prejudi- 
cial inter alia to the security of the 


. State or the maintenance of public 


order or even when the witnesses may 
be frightened or scared of coming to a 
court and deposing about past acts on 
which the opinion of the authority con~ 
cerned is based. This jurisdiction is 
sometimes called the jurisdiction of 
suspicion founded on past incidents and 
depending on subjective satisfaction... 


Sanas The grounds of detention relate to 
the past acts on which the opinion as 
to the likelihood of the repetition of 
such or similar acts is based and those 
grounds are furnished to the detenu to 
inform him as to how and why the 
subjective satisfaction has been arrived 
at so as to enable him to represent 
against them. The fact, therefore, that a 
prosecution under the Code could also 
have been launched is not a valid 
ground for saying that it precludes the 
authority from acting under the Act.” 


6. The grievance that the peti- 
tioner ought to have been proceeded 
against in a court of law and that the 
investigating agency did not put him 
on a regular trial for want of evidence 
can thus be no bar to his detention if 
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the detaining authority under the Act 
is satisfied that it is necessary to make 
the order of preventive -detention on 
the grounds contemplated by the Act. 


7. The grounds on the basis of 
which the petitioner has been detained 
are clear, relevant and germane to the 
object and purpose for which preven- 
tive detention is authorised by the Act. 
The petitioner is stated to have com- 
mitted theft of electric copper wires on 
January 6 and 12, 1972. When he was 
challenged by the inhabitants of the 
area he and his associates hurled bombs 
towards them. The theft of electric 
wire totally disrupted electric supplies 
for several hours in the areas concern- 
ed. This conduct is very relevant for 
satisfying the authority concerned that 
it is prejudicial to the maintenance of 
supplies and services essential to the 
community and if such authority con- 
siders it necessary on this ground to 
detain him with a view to preventing 
him from repeating such acts, then, 
the order of detention would indubi- 
tably and legitimately fall within the 
purview of S. 3 of.the Act. The deten- 
tion order is not open to challenge in 
these proceedings on the grounds averr- 
ed in the writ petition and urged by 
the learned counsel at the bar. In this 
connection, Shri Chatterji 
our attention to Arun Kumar v. State 
of West Bengal, AIR 1972 SC 1858 
and Sasti Chowdhary v. State of West 
Bengal, AIR 1972 SC 1668. 


8. No doubt, the right to per- 
sonal liberty of an individual is jealous- 
Iy protected by our Constitution but 
this liberty is not absolute and is not 
to be understood to amount to licence 
to indulge in activities which wrong~ 
fully and unjustly deprive the com- 
munity or the society of essential ser- 
vices and supplies. The right of the 
society as a whole is, from its very 
nature, of much greater importance 
than that of an individual. In case of 
conflict between the two rights, the 
individual’s right is subjected by our 
Constitution to reasonable restrictions 
inthe larger interests of the society. 


9. Before concluding, however, 
we consider it proper to refer to one 
other matter which appears to be of 
importance, According to the counter- 
affidavit the order of detention has 
been approved by the State Govern- 
ment under S. 3 (3) of the Act on Fe- 
bruary 18, 1972. This is clearly incor~ 
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rect. We find from the original order 
of approval from the record (which was 
produced by the counsel for the State 
under our directions) that it was draft- 
ed on February 19, 1972 but actually 
signed by the Deputy Secretary on be- 
half of the Government on February 
21, 1972. The order of approval must, 
therefore, be considered to have been 
made only on the day when it was 
signed, i.e., February 21, 1972. We are 
unable to find any cogent reason for 
the sworn assertion in the counter-affi- 
davit that this order had been approved 
on February 18, 1972. We feel that the 
counter-affidavit produced in this Court 
in answer to the challenge to the pre- 
ventive detention of the detenu should 
contain all the facts correctly and full 
disclosure must be made without any 
reservation. It must be remembered 
that the personal liberty of an indivi- 
dual has been given an honoured place 
in the fundamental rights which our 
Constitution has jealously protected 
against illegal and arbitrary depriva- 
tion, and that this Court has been en- 
trusted with a duty and invested with 
a power to enforce that fundamental 
right. It is, therefore, obligatory on 
the part of the State to place before 
this Court all the relevant facts relat- 
ing to the impugned detention truly, 
clearly and with the utmost fairness. 
This Court normally accepts without 
reservation the sworn affidavits by res- 
Pponsible officers on the assumption 
that the facts stated therein are abso- 
lutely true and that there is no mis- 
statement or concealment of relevant 
facts, It is, therefore, incumbent on the 
officer concerned swearing the coun- 
ter-affidavit to take good care to satis- 
fy himself that what he states on oath 
is absolutely true according to the 
record. 

_ 10. This petition fails and is dis- 
missed, 


' Petition dismissed. 
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Index Note:—(A) Penal Code (1869), 
S. 302 — Murder — Conviction for 
— Propriety of conviction sought to be 
challenged on the ground of inconsis- 
tency between medical evidence and 
testimony ` of eye-witnsses as to the 
substance causing the injuries — De- 
fence failing to get this aspect of the 
matter specifically clarified from the 
evidence of the doctor — Nature of 
the injuries caused clearly indicating 
that they were caused by an axe as al- 
leged by prosecution—Evidence of eye- 
witnesses clear, consistent and’ convinc- 
ing——Contention based on inconsistency 
between medical evidence and testi- 
mony of witnesses was devoid of merit. 
(Para 4) 
Index Note:—(B) Penal Code (1860), 
S. 302—Murder — Sentence of death 
passed — Nature of injuries caused 
suggesting their author intended to 
sever the neck of the deceased from his 
body — Sentence passed cannot be con- 
sidered to be toosevere in the circum- 
stances, (Para 7) 
The following Judgment of the 
Court was delivered by 


BUA, J.:— The appellant Ghasita 
alias Ghasi Ram in this appeal by 
special leave has been convicted by the 
Sessions Judge, Hamirpur for the 
offence of murder : under Section 302, 
Indian Penal Code and sentenced to 
death. His appeal has been dismissed 
by the High Court of Judicature at 
Allahabad and the sentence of death 
confirmed on reference under Sec~ 
tion 374, Criminal P. C. 


2. The appellant was originally 
a resident of village Beera. He was 
married to the daughter of one 
Mataiyan Chamar in village Bargarh 
and had started living in the village of 
his father-in-law about a year prior to 
the murder in question. He was em- 
ployed with one Mahadeo Lodhi as a 
plough-man. It appears that he had 
purchased some articles on credit from 
Binda, a shop-keeper of village Bargarh 
of the value of about Rupees 5 or 6. 
As the appellant had not paid the sum 
due for some time in spite of several de- 
mands by Binda and his father, on 
September 7, 1969, when the appellant 
was ploughing his master’s field, Binda 
passed that way and demanded the 
money due to him, Ghasita, appellant, 
who was at that time mending Haraini 
of the plough on the southern end of 
his master’s field replied that he had no 
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money at that time and would pay the 
same as and when he is in a position to 
do so. On Binda’s insistence on pay- 
ment of the dues the appellant abused 
him. Binda in return gave a slap on 
the appellant’s cheek, The appellant 
then got hold of an axe and gave a 
blow on Binda’s neck. As a result of 
this blow Binda fell down on the 
ground. The appellant gave three or 
four more blows with the axe on 
Binda’s neck, killing him instantane- 
ously. Soon thereafter the appellant 
ran away from the place of occurrence 
carrying the axe with him. This occur- 
rence was witnessed by Chunta son of 
Dhani Ram, P. W. 2, Mahadeo son of 
Birbal, P. W. 3, with whom the appel- 
Jant was employed and Rajdhar son of 
Ramnath P. W. 4. Mahadeo went to 
the village and informed Punna, father 
of the deceased, about his son’s murder, 
Punna came to the place of occurrence 
and after entrusting the dead body of 
his son to the witnesses, went to the 
Police Station Majahgaon along with 
the village Chowkidar to lodge the re~ 
port of his son’s murder. 


3. The evidence of the eye wit- 
nesses is clear, consistent and convinc- 
ing. Nothing has been elicited in the 
cross-examination to discredit their 
testimony or to throw any suspicion 
about the correctness of the version 
given by all of them consistently. 
In the statement made by the appel- 
lant under Section 342, Criminal Pro- 
cedure Code he denied every allegation 
except that he had started living in 
village Bargarh since about a year, 
The reason given by him for the pro- 
secution witnesses deposing against 
him was that one Brijbhan who was 
married in the appellant’s village had 
strained relations with him and that 
the said Brijbhan being the cousin 
brother of Rajdhar and Mahadeo they 
have falsely implicated him, adding 
that he had also refused to do begar 
for these persons. 


4, Mr. M. S. Srivastava, Jearned 
counsel appearing as amicus curiae-in 
support of the appeal, which has been 
forwarded from District Jail, Bara 
Banki, submitted that the medical evi- 
dence is inconsistent with the testimony 
of the prosecution witnesses who claim- 
ed to have witnessed the occurrence. 
The evidence of these witnesses should, 
therefore, be discarded. According to 
the counsel the injuries found on the 
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person of the deceased could not have 
been inflicted by an axe. We are un- 
able to sustain this submission. The 


. four injuries described by Dr. R. N. 
| Zaida, Medical Officer, Rath (P. W. 6) to 


be ante-mortem are all around the neck 
and their description does not suggest 


' that they could not be caused by an axe. 
| P. W. 6 has clearly deposed in cross- 





examination that these injuries could 
be caused by an axe. It is not under- 
stood on what basis it can be urged 
that these injuries could not have been 
caused by an axe. It is true that we 
have not got on the printed record the 
description of the axe which is said to 
have been used by the appellant but if 
the testimony of the eye witnesses was 
sought to be discredited on the basis 
of medical evidence it was for the ap- 
pellant to have this aspect specifically 
clarified from the evidence of the doc- 
tor. A suggestion was, however, thrown 


-lby the learned counsel that injuries 3 


and 4 as given in the post-mortem 


- report must have been caused by dif- 


ferent weapons and that, therefore, the 
prosecution story that they are both 
caused by the axe is unbelievable. We 
do not find any material to support 
this submission. Injury no. 3 is an in- 
cised wound 2” x 5/10” vertebrae, tra- 
nsverse, over right side of neck 1 3/4” 
below right ear. Asmall piece 1/3” x 
1/2” x 1/10” of lower part of 3rd cer- 
vical vertebrae body was cut and sepa- 
rated. All the soft tissues including 
blood vessels of the right side of neck 
were also completely cut underneath. 
The fourth injury is an incised wound 


at the back of the neck about 1” above ` 


7th cervical spine. Spinous process of 
5th cervical vertebrae was completely 
cut underneath and so were all the soft 
tissues over back of neck under 
the injury. From the description of 
these injuries we are unable to infer 
that they could not be caused by an 
axe and indeed no suggestion to that 
effect was made to Dr. Zaida, P.W. 6. 


5. It was next contended thaf 
the F.LR, suggests Punna was present 
when the alleged occurrence took place 
because it is not stated therein that he 
was reproducing the version conveyed 
to him by the eye witnesses, On this 
assumption it was argued that in the 
F.LR, there being no mention of the 
fact that the appellant was repairing 
the Haraini, the whole version of the 
alleged occurrence must be considered 
to be doubtful. The submission is 
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wholly misconceived. Tt completely 
ignores that part of the F.I.R. where 
it is stated that Mahadeo had gone to 
the village to inform Punna of all the 
facts. This contention is thus devoid 
of merit, 


6. The earned counsel also 
submitted that failure on the part of 
the investigating agency to take into 
possession Haraini of the plough, which 
having got broken was being repaired 
by the appellant at the time of the al- 
leged occurrence, suggests that the in- 
vestigation has not been thorough, fair 
and straight forward. We do not think 
it was necessary for the investigating 
officer to take into possession the Har- 
aini, which is not directly connected 
with the commission of the offence, The 
commission of the offence has been 
witnessed by the eye witnesses ‘whose 
evidence is free from suspicion. The 
production of the Haraini could not 
have rationally added more credi- 
bility to the testimony of the eye wit- — 
nesses, 


v7. Finally it was submitted that 
the sentence is too severe. Looking 
at the nature of the injuries which sug- 
gest that their author inter-ded to sever 
the neck ofthe deceased from his body 
and the circumstances in which this 
brutal murder was committed, in our 
view, the sentence imposed can by no 
means be considered to be too severe. 
The appeal accordingly fails and is dis- 
missed, 


Appeal dismissed. 
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: Index Note: — Press & Registra- 
tion of Books Act (1867), S. 8B—Can- 
cellation under of declaration made 
under S. 5 on ground that the news- 
paper bears same title as that of exist- 
mg newspaper without giving an op- 
portunity against the proposed action is 
wrongful and violates the editor's fun- 
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damental right to carry on the occupa- 
tion of ‘editor of newspaper as well as 
business of publishing a newspaper. 
(X-Ref: S. 5). (X-Ref: Constitution of 
India, Art. 19 (1) (g)). (Paras 14, 15) 

The following Judgment of the 
Court was delivered by 


RAY, J.:— This writ petition is 
directed against an order dated 8 July, 
1971 made by the District Magistrate, 
Jammu. 

2. The District Magistrate by 
the said order under Section 8B (ii) of 
the Press & Registration of Books Act 
1867, referred to as the Act, cancelled 
the petitioner’s declaration dated 23 
April, 1971. 


3. The petitioner is a citizen of 
India. He is a permanent resident of 
the State of Jammu & Kashmir. On 2 
June, 1970 he made an application to 
the District Magistrate, Jammu for per- 
mission to start a weekly paper in En- 
glish from Jammu. The petitioner in 
accordance with the rules under the 
Act gave a list of 11 names in order 
of preference. The first preference 
given by the petitioner was ‘Blitzkrieg” 


A, The petitioner on 9 February 
1971 made a declaration under S. 5 of 
the Act giving particulars of the news- 
paper, the title of the newspaper, 
the language in which it was to 
be published as also the periodicity of 
the publication. A second declaration 
was given by the petitioner on 23 
April, 1971. The second declaration was 
necessitated because of two changes. 
One was as regards the day of publi- 
cation. It was shifted from Saturday to 
Tuesday. The other was with regard to 
the name of the printing press. The 
District Magistrate, under Section 6 of 
the Act, authenticated the declaration 
made by the petitioner. A declaration 
made under rules laid down in S.5 and 
authenticated under Section 6 shall be 
necessary before the newspaper can be 
published. 

5. The first issue of the peti- 
tioner’s weekly paper was published on 
20 March, 1971. 


6. Some time in the month of 
July 1971 the petitioner was served 
with a notice dated 7 July, 1971 asking 
him to show cause why the declaration 
dated 23 April, 1971 might not be can- 
celled inasmuch as the petitioner’s title 
of the weekly newspaper Blitzkrieg was 
similar to that of Blitz published from 
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Bombay. The petitioner was asked to 
show cause by 8 August, 1971. 


T. The petitioner came to know 


on 16 July 1971 from the notice dated 
13 July, 1971 served upon the Keeper 
of the Printing Press where the peti- 
tioner printed the issue of his paper 
that the declaration of the petitioner 
for ‘Blitzkrieg’ had been cancelled by 
the District Magistrate, Jammu by an 
order dated 8 July, 1971. 

8. The petitioner alleges the 
District Magistrate’s displeasure wit 
the petitioner. Though the 


District | 


Magistrate in the notice dated 7 July, | 


1971 gave the petitioner one month’s 
time till 8 August, 1971 to show cause, 
yet the District Magistrate cancelled 
Une declaratioon on 8 July, 


9. The petitioner challenges the 
validity of the order. The petitioner alv 
Teges the order to be violative of his 
fundamental rights to carry on occupa- 
tion, trade or business. 


10. The District Magistrate in 
his affidavit alleged that in the notice 
dated 7 July 1971, the date 8 August, 
1971 was a typing error. Therefore, by 
an order dated 8 November 1971 the 
notice was withdrawn and a fresh 
notice was served on the petitioner to 
show cause by 20 November, 1971 as 
to why his declaration should not be 
cancelled. 


11. The petitioner obtained a 
rule on 2 August, 1971. It is apparent 
that the District Magistrate took the 
steps after the petitioner had exposed 
the wrongful and illegal acts. 

12. The cancellation of the de- 
claration is made under Section 8B of 
the Act. The Magistrate is to give a 
notice to the person concerned. An op- 
portunity is to be given to show cause 
against the action proposed. An enquiry 
is to be held. An opportunity is to be 
given tothe person concerned of being 
heard. If the Magistrate is thereafter 
Satisfied that (a) the newspaper is 
published in contravention of the pro- 
visions of the Act or rules made there~ 
under, or (b) the newspaper mentioned 
in the declaration bears a title which 
is the same as, or similar to, that of 
any other newspaper published either 
in the same language or in the same 
State, or (c) the printer or publisher 
has ceased to be the printer or publi- 
sher of the newspaper mentioned in 
such declaration, or (d) the declaration 
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was made on false representation or on 
the concealment of any material fact or 
in respect of a periodical work which 
is not a newspaper, the Magistrate may, 
by order, cancel the declaration. 


13. In the present case the res~ 
pondents justify the cancellation on 
the ground that the title of Blitzkrieg 
is the same as that of Blitz. In the 
affidavit the District Magistrate stated 
that the title of Blitzkrieg “had been 
jnadvertently cleared in favour of” the 
petitioner. That is not a ground for 
cancellation of declaration. The peti- 
tioner gave the title Blitzkrieg as the 
first in order of preference. 11 titles 
were given. The Magistrate authenti- 
cated the petitioner’s declaration in res- 
pect of the title Blitzkrieg. The news- 
paper Blitz cannot be said to be either 
a recent publication or to be unknown. 
The petitioner contended that Blitz and 
Blitzkrieg were different titles. So they 
are. 


14. The cancellation was wrong- 
ful. It was hasty. No opportunity was 
given to the petitioner. The explana- 
tion of a typing error with regard to 
the date indicates the unseemly haste 
with which the District Magistrate took 
action against the petitioner. 


15. Tt was said on behalf of 
the respondents that the petitioner had 
a right of appeal under S. 8C of the 
Act. It is also said that no fundamental 
right of the petitioner was infring- 
ed by the cancellation. The petitioner’s 
_ {fundamental right to carry on the oc~ 
cupation of editor of newspaper as well 
as business of publishing a newspaper 
is infringed by the illegal act. 


16. The order of the District 
Magistrate dated 8 July 1971 cancell- 
ing the petitioner’s declaration is quash- 
ed. We have taken notice of the sub- 
sequent event during the pendency of 
this rule when the District Magistrate 
issued another notice dated 20 Novem- 
ber, 1971 asking the petitioner to show 
cause why the declaration should: not 
be cancelled. That notice dated 20 Nov- 
ember, 1971 is also quashed. There will 
be no order as to costs. i 


Petition allowed. 
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Smt. Sumitra Devi, Appellant v. 
Shri Sheo Shanker Prasad Yadav and 
others, Respondents, 

Civil Appeal No. 1015 of 1972, D/- 
9-11-1972. 

Index Note: — (A) Representation 
of the People Act (1951), S. 116-A — 
Supreme Court will not ordinarily in- 
terfere with findings of fact. (X-Ref: 
Constitution of India, Art. 136). 

Brief Note: — (A) Where the High 
Court has taken into consideration all 
the material circumstances and has ap- 
preciated the evidence from the correct 
perspective, the Supreme Court will 
not interfere, AIR 1966 SC 773, Follow- 
ed, E.P. No. 2 of 1971, D/- 8-3-1972 
(Pat), Affirmed. (Para 7) 


Index Note: — (B) Representation 
of the People Act (1951), S. 92—A re- 
count of ballot papers will not be 
granted as a matter of right. (X-Ref: 
S. 83 (1)). (Para 16) 

Brief Note: — (B) Where the al- 
legations in the election petition are 
vague and the petition does not contain 
an adequate statement of the material 
facts and the evidence adduced by the 
petitioner is found unreliable and no 
definite particulars are also given in 
the application as to the illegalities al- 
leged to have been committed in the 
counting of the ballot papers, the ap- 
plication for inspection of ballot papers 
cannot be allowed. A recount will not 
be granted as a matter of right but 
only on the basis of evidence of good 
grounds for believing that there has 
been a mistake in the counting. It has to 
be decided in each case whether a prima 
facie ground has been made out for 
ordering an inspection. (Case law dis- 
cussed), E.P. No. 2 of 1971, D/- 8-3-1972 
(Pat), Affirmed. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 276=(1970) 1 SCR 

852, Jitendra Bahadur Singh v. 
Krishna Behari 
AIR 1966 SC 773=(1966) 1 SCA 
872, Dr. Jagjit Singh v. Giani 
Kartar Singh 7, 8 
*(Ele. Petn. No, 2 of 1971, D/~ 8-3- 
1972 — Pat.) 
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AIR 1964 SC 1249=(1964) 6 SCR 
328, Ram Sewak Yadav v. Hus- 
_ sain Kamil Kidwai 8, 11 
(1961) 22 Ele LR 288 (SC), Bhim 
Sen v. Gopali 

Mr. D. V. Patel, Sr. Advocate, 
(Mr. U. P. Singh, Advocate, with him), 
for Appellant; M/s. J. P. Goyal, Syama 
Prosad Mukherjee and R. A. Gupta, 
Advocates, for Respondent No, 1. 

The following Judgment of the 
Court was delivered by 

MATHEW, J.: This is an appeal 
under S. 116-A of the Representation 
of the People Act, 1951, from a judg- 
ment of the High Court of Patna, by 
which the High Court dismissed the 
petition of the appellant for setting 
aside the election of Respondent No. 1 
as a Member of Parliament from 31- 
Khagaria Parliamentary Constituency, 
in the election held in March, 1971, and 
- to declare the appellant as the duly 
elected member from the aforesaid 
constituency. 


2. According to the election 
programme, the nominations were to 
be filed from January 27, 1971, to Fe- 
bruary 3, 1971; they were to be scru- 
tinized on February 4, 1971; poll, if 
necessary was to be taken on March 5, 
1971; the ballot papers were to be 
counted on March 10, 1971 and the 
result of the election was to be declar- 
ed on March 11, 1971. It was in pur- 
suance to this programme that the ap~ 
pellant and Respondent No, 1, along 
with 10 other candidates, filed their 
nomination papers. Two of the candi- 
dates subsequently withdrew and the 
contest was among the remaining can- 
didates. The poll was held on March 5, 
1971. The counting of the ballot papers 
took place on March 10, 1971. The res- 
pondent No. 1 obtained 73,594 votes 
and the appellant, 73,046. So, Respon- 
dent No. 1 was declared elected by the 
Returning Officer. 

3. The appellant challenged the 
election. of respondent No. 1 in her 
petition on the following allegations: 
There was no proper lighting arrange< 
ment in the segments where the votes 
were counted and there were fre- 
quent failures of electricity, Tak- 
ing advantage of this, the counting 
staff showed partiality to respondent 
No. 1 by counting the votes cast in 
favour of the other candidates for res- 
pondent No. 1. Several undesirable per- 
sons who had been working for respon- 
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dent No. 1 managed to enter the count- 
ing compartments and created confu- 
sion. They also manoeuvred the count- 


ing staff and thereby illegally managed . 


to increase the number of votes in 
favour of respondent No. 1. Several 
ballot papers’ which had clear seal on 
the symbol of the appellant were il- 
legally rejected. The counting staff took 
out several ballot papers of the appel- 
Jant and mixed them with doubtful 
ballot papers and, without paying any 


heed to the objections raised by the | 


counting agents of the appellant, reject- 
ed them machanically by putting the 
rejection seal on their back. A large 
number of ballot papers which should 


have been rejected were counted in: 


favour of respondent No. 1. Ballot 
papers having seal on more than one 
symbol or seal on the shaded area or 
Seal on the back or having no seal 
or having no official seal on the sym-~ 
bol of respondent No. 1, were illegal- 
ly counted in favour of respondent No. 
1. A large number of ballot papers 
bearing no signature of the Presiding 
Officer or identifying mark on the back 
were counted in favour of respondent 
No. 1 merely because they had been 
placed in the ballot boxes illegally by 
those controlling the polling booths. 
Several bundles having less than 
50 ballot papers were counted in 
favour of respondent No, 1 as hav- 
ing 50 ballot papers. As a result 
of these irregularities in the count- 
ing of the ballot papers, about 
3,000 ballot papers which should have 
been rejected were counted in favour 
of respondent No. 1 and 1,000 ballot 
papers which should have been count- 
ed in favour of the appellant were il- 
legally rejected and this materially af- 
fected the result of the election. 


_ 4 To substantiate these allega- 

tions, the appellant examined as many 
as 23 witnesses including herself. After 
the evidence was closed, the appellant 
had put in a petition for inspection of 
the ballot papers. The High Court re~ 
jected the petition for the reason that 
the appellant had not pleaded the mate- 
rial facts in the petition to set aside the 
election, 

5. The High Court, after a care- 
ful consideration of the evidence of the 
witnesses found, that the allegations in 
the election petitions were vague and 
that evidence adduced to prove them 
was unreliable, and so, dismissed the 
petition, 
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6. The appellant submitted be- 
fore us that the evidence of the wit- 
nesses examined by her would prove 
the several illegalities alleged to have 
been committed in the counting of the 
ballot papers and that, in any event, 
the appellant’s application for inspec- 
tion should have been allowed. 


7. We are satisfied that the 
High Court has taken into considera- 
tion all the material circumstances and 
has appreciated the evidence from the 
correct perspective. It has been the con- 
sistent practice of this Court not to 
interfere with findings on questions of 
fact unless there is some grave or pal- 
pable error in the appreciation of the 
evidence on the basis of which the 
findings were arrived at (see Dr. Jag- 
jit Singh v. Giani Kartar Singh, AIR 
1966 SC 773). 

8. We also think that there is 
no substance in the contention of the 
appellant that the High Court was in 
error in rejecting her application for 
inspection of the ballot papers. As al- 
ready stated, the High Court rejected 
the application for the reason that the 
allegations in the election petition were 
vague and that the petition did not con- 
fain an adequate statement of the mate- 
rial facts. In Ram Sewak Yadav v. 
Hussain Kamil Kidwai, -(1964) 6-SCR 
238 = (AIR 1964 SC 1249) this Court 
said that an order for inspection would 
not be granted as a matter of course: 
that having regard to the insistence up- 
on the secrecy ofthe ballot papers, the 
Court would be justified in granting an 
order for inspection only where the 
petition for setting aside an election 
contains an adequate statement of the 
material facts on which the petitioner 
relies in support of his case and it is 
necessary to decide the dispute and to 
do complete justice between the par- 
ties. The Court also said that an order 
for inspection of ballot papers would 
not be granted to support vague pleas 
made in the petition not supported by 
material facts or to fish out evidence 
to support such pleas. The Court em- 
phasized that mere allegations that the 
petitioner suspects or believes that 
there has been an improper reception, 
refusal or rejection of votes will not be 
sufficient to support an order for ins- 
pection. In AIR 1966 SC 773 at p. 783 
this Court again said that an election 
petition should contain a concise state- 
ment of the material facts on which 
the petitioner relies, that vague or 
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general allegations that valid : votes 
were improperly rejected or invalid 
votes were improperly accepted, would 
not serve the purpose and that än ap- 
plication made for the inspection of 
ballot boxes must give material facts 
which would enable the tribunal to 
consider whether, in the interests ; of 
justice, the ballot boxes should be ins- 
pected or not. The Court further said 
that in dealing with this question, the 
importance of the secrecy of the ballot 
papers cannot be ignored and that, it 
has always to be borne in mind that 
the statutory rules framed under the 
Act are intended to provide adequate 
safeguard for the examination of the 
validity or invalidity of votes and for 
their proper counting. The Court em- 
phasized that in some cases, the ends 
of justice would make it necessary for 
the tribunal or Court to allow a party 
to inspect the ballot boxes and consider 
his objections about the improper ac- 
ceptance or improper rejection of votes 
tendered by voters at any given elec- 
tion; but in considering the require- 
ments of justice, care must be taken to 
see that election petitioners do not get 
a chance to make a roving or fishing 
enquiry in the ballot boxes so as to 
justify their claim that the returned 
candidate’s election is void. 

9. In Jitendra Bahadur Singh 
v. Krishna Behari, (1970) 1 SCR 852= 
(AIR 1970 SC 276) this Court observed 
that in view of the importance of main- 
taining the secrecy of the ballot papers, 
scrutiny can only be ordered if the elec- 
tion-petition contains an adequate state- 
ment of the material facts on which 
the petitioner relies, that is, the mate- 
Trial facts disclosed must afford an ade- 
quate basis for the allegations; and, 
the election tribunal must be prima 
facie satisfied that in order to decide 
the dispute and to do complete justice 
between the parties, inspection of the 
ballot papers is necessary. 


10. In the case at hand, the al- 
Jegations in the election petition were 
vague and the petition did not contain 
an adequate statement of the material 
facts. The evidence adduced by the ap- 
pellant to prove the allegations was 
found unreliable. No definite parti- 
culars were also given in the applica- 
tion for inspection as to the illegalities 
alleged to have been committed in the 
counting of the ballot papers. A recount 
will not be granted as a matter of right 
but only on the basis of evidence of 
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good grounds for believing that there 
has been a mistake in the counting. It 
has to be decided in each case whether 
a prima facie ground has been made 
out for ordering. an inspection, 


11. Counsel for the appellant 
relied on Bhim Sen v. Gopali, (1961) 22 
Ele LR 288 (SC) and contended that an 
inspection of the ballot papers should 
be granted even if no prima facie case 
has been made out by the allegations 
in the election petition. That case was 
considered by this Court in (1964) 
6 SCR 238 = (AIR 1964 SC 1249) and 
the Court was of the view that unless 
an election petition contains an ad- 
equate statement of the material facts, 
an election tribunal would not be 
justified in ordering an inspection 
-of the ballot papers. As the ap- 
pellant did not make out a case 
for inspection, the High Court was 
justified in dismissing the applica- 
tion. In these circumstances, we do 
not think that there is any substance in 
the prayer of the appellant for a re- 
count of the votes. 


12. We dismiss the appeal with 
costs. 


Appeal dismissed 
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Index Note: — (A) Civil P. C. (1908), 
QO. 41, R. 11 — Summary dismissal of 
first appeal — Permissibility. 

Brief Note: — (A) An appeal rais- 
ing triable issues should not be sum- 
marily dismissed. AIR 1972 SC 1932, 
Followed. F. A. No. 676 of 1966, D/- 9- 
9-1966 (Bom.) Approved on facts. 

(Para 10) 

Quaere: Can inany circumstance 
a High Court dismiss a first appeal 
summarily without giving reasons? 


*(F. A. No. 676 of 1966, D/- 9-9-1966 
— Bom.) 


KP/KP/G140/72/SSG 


ALR, 


Cases Referred: Chronological Paras 
AIR 1972 SC:1932, Mahadev Tuka- 


ram Vetale v. Smt. Sugandha 10 
Mr. S. V. Tambwekar, Advocate, 
for Appellant; Mr. B. N. Lokur, Sr. 


Advocate, (Mr. S. S. Shukla, Advocate, 
with him), for Respondent. 

The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.u— This ap- 
peal by special leave is directed against 
the judgment and decree dated 9-9- 
1966 of the Bombay High Court dis- 
missing summarily first appeal No. 676 
of 1966 filed by the plaintiff-appellant, 


2. The facts leading up to the 
dismissal of the said appeal may be 
stated. The plaintiff instituted special 
suit No. 62 of 1964 in the court of the 
Civil Judge (Senior Division) Thana for 
a declaration that the gift deed dated 
30-3-1943 executed by his adoptive 
father in favour of the first respondent 
herein was void. He further asked for 
a declaration that the second respon- 
dent herein was not entitled to execute 
the decree that he had obtained against 
the first respondent for specific 
performance in special suit No. 3 of 
1963. The appellant was adopted by 
Vishnu Raghunath Junnarkar alias 
Baburao on February 25, 1941. The 
adoptive father, according to the plain- 
tiff had received cash and ornaments of 
the value of about Rs. 3000/- from his 
father and the said assets constituted 
ancestral property in his hands. Babu- 
rao was also receiving some income 
from a family temple, apart from cer- 
tain other items of income received by 

as 

Works Department. It was the case 
of the plaintiff that his adoptive 
father, from and out of the fami- 
ly assets in his hands, had pur 
chased a plot of land on May 5, 
1939, for about Rs. 1000/- and also con- 
structed a house in 1940 for about 
Rs, 10,000/-. The ancestral assets hav- 
ing been utilised for the purchase of 
the land and the construction of the 
house, it was a further case of the 
plaintiff that they both constituted an- 
cestral property which his adoptive 
father had no power to deal with. On 
adoption by Vishnu Raghunath Jun- 
narkar on February 25, 1941, he had 
become a coparcener in the family of 
Vishnu and in consequence was entitl- 
ed to a share in the assets and the pro- 
perties owned by the adoptive father. 


salary from the Public . 
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3. Nevertheless the adoptive 
father executed a gift deed on March 
30, 1943 in favour of the first respon- 
dent, the adoptive mother. Baburao 
died on October 17, 1946. The first res- 
pondent executed an agreement in 
favour of the second respondent herein 
regarding the house on November 28, 
1962. According to the terms of the 
agreement the first respondent was to 
convey the land and the building (the 
suit properties) to the second respon- 
dent for Rs. 20,000/-. As the sale deed 
was not executed, the second respon- 
dent filed special suit No. 3 of 1963 for 
specific performance on March 3, 1963 
and obtained a decree on April 30, 1964. 
The plaintiff claimed to have — know- 
ledge of the decree in the suit only 
when the second respondent was at- 
tempting to dispossess the plaintiff and 
his adoptive mother, the First respon 
‘dent, from the suit premises. In view 
of these circumstances the plaintiff-ap- 
pellant prayed for a declaration as sta- 
ted above. 


4, The first respondent filed a 
written statement accepting the allega- 
tions in the plaint as correct. The 
second respondent contested the claim 
on various grounds. According to him, 
Baburao did not have ancestral pro~ 
perty in his hands. On the other hand 
Baburao was in Government services 
as overseer in the State P.W.D. He was 
also giving assistance to various other 
persons in the matter of construction 
and as such he was getting other 
income. In view of the very low cost 
of living, he was able to put by a 
major portion of his income from and 
out of which Baburao purchased the 
suit plot and constructed the house 
thereon, The second respondent fur- 
ther pleaded that the present suit had 
been filed at the instance of his adop~ 
tive mother in order to defeat the 
decree in the specific performance suit. 
He further contended that the plaintiff 
had not been adopted by Baburao and 
that the suit was barred by limitation. 


5. The Trial Court found in 
favour of the plaintiff and held that he 
had been adopted by Baburao. The 
contention of the second respondent 
that the suit was barred by limitation 
was rejected, But on the main ques- 
tion regarding the character of the suit 
properties, the Trial Court held that 
these were the self-acquired properties 
of Baburao which the latter was entitl- 
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ed to deal with in any manner that he 
liked. On this basis it was further 
found that the gift deed executed by 
Baburao in favour of his wife, the first 
respondent herein (the mother of the 
plaintiff) was valid. The Trial Court 
also rejected the contention of the 
plaintiff that the gift deed dated 30-3- 
1943 was a sham and nominal transac~ 
tion, On the other hand the court 
found that the adoptive mother obtain- 
ed full title under the gift deed and that 
the agreement entered into by her with 
the second respondent was valid. It was 
also found that the decree obtained by 
the second respondent in the specific 
performance suit was valid and that he 
was entitled to execute the sale. In 
consequence of the finding that the suit 
properties were the self-acquired pro- 
perties of Baburao and that the gift 
deed dated 30-3-1943 was valid and 
that the second respondent was entitl~ 
ed to execute the decree in the speci- 
fic performance suit, the Trial Court 
dismissed the plaintiffs suit. 

, 6. The plaintiff challenged the 
decree and judgment of the Trial Court 
in first appeal No. 676 of 1966 before 
the Bombay High Court. The Court by 
its order dated 9-9-1966 summarily re- 
jected the appeal in a single word ‘dis~ 
missed’, 


T. Mr. B. D. Bal, learned coun- 
sel for the appellant raised three con- 
tentions before us. First—that the order 
of the High Court summarily dismiss- 
ing the first appeal without giving any 
reasons is contrary to section 96, and 
Order 41, rules 11 (1) and 31 of the 
Code of Civil Procedure. Second—the 
finding that the suit properties are the 
self acquired properties of Baburao is 
contrary to the evidence adduced in 
the case. Third — in any event it 
should have been held that the 
gift deed dated 30-3-1943 executed 
by Baburao was a sham and nomi- 
nal transaction not intended to be 
acted upon and as such the first respon- 
dent had no right to enter into an 
agreement to sell the same in favour 
of the second respondent. 

8. On the other hand Mr. B. N. 
Lokur, learned counsel for the second 
respondent, pointed out that in view of 
the evidence adduced by the plaintiff, 
the High Court was satisfied that the 
appeal filed by the plaintiff did not 
even raise any arguable point to justi- 
fy the issue of notice to the opposite 
party and that is why the appeal was 
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dismissed summarily. The counsel urg- 
ed that there has been no violation of 
any of the provisions of the Civil Pro- 
cedure Code when the High Court dis- 
missed such an appeal summarily, The 
counsel further contended that the 
findirig that the suit properties are the 
self-acquired properties of Baburao and 
the further finding that the gift deed 
was not a sham or nominal document 
are fully based upon the evidence ad- 
duced in the case, 

9. We felt that in the particu- 
lar circumstances of this case it was not 
necessary to consider the larger ques~ 
tion raised by Mr. Bal that in no cir- 
cumstances can a High Court dismiss a 
‘first appeal summarily without giving 
reasons, 

10. It is enough to state that, as 
pointed out by this court in Mahadev 
Tukaram Vetale v. Smt. Sugandha, 
AIR 1972 SC 1932, an appeal 
raising triable issues should not 
be summarily dismissed. Though a 
fairly large volume of evidence, 
oral and documentary, had been 
led by the parties, it was mentioned to 
us, particularly by the learned counsel 
for the appellant, that he proposes to 
rely only on very few items of evidence 
on record. We also felt that both sides 
were anxious that a very early end 
should be given to -this litigation 
and that the matter should be disposed 
of by this Court itself on merits. 


11. In the above view we re- 
quested the counsel for both the parties 
to refer to the items of evidence bear- 
ing on the two questions (a) the charac- 
ter of the suit properties in-the hands 
of Baburao and (b)the sham and 
nominal nature of the gift deed. 


12. On the question regarding 
the character of the suit properties in 
the hands of Baburao, it must be sta- 
ted at the outset that the plaintiff him- 
self, who was very young on the date 
of his adoption, had no personal know- 
ledge. It is only necessary to refer to 
the evidence adduced by the plaintiff 
himself which, in our opinion, will show 
that Baburao did not receive any assets 
from his father which would enable 
him to acquire the suit properties, 


13. There is evidence on record 
of P.W. 6, the paternal uncle of the ap- 
pellant. While the appellant claimed 
that his adoptive father, Baburao, was 
getting income from a family temple, 


A. I. R. 
P.W. 6 has stated that Baburao was in 
service and was getting salary. He fur- 
ther deposed that Baburao went to 
Thana in or about 1938 and after that 
he was not getting any share from the 
income of the family temple. Even 
prior to 1939, it is evidence of P.W. 6 
that there were several sharers in the 
family who were entitled to share the 
income from the temple. His evidence 
clearly shows that the income from the 
temple was only about 1 tc 4 seers of 
Trice and the cash income was about 
Rs, 100/-. or 150/- per year. Even ac- 
cepting in full the evidence of this wit- 
ness, it is clear that the finding of the 
Trial Court that Baburao did not get 
any assets from his father and that he 
did not get income from the temple 
which could have been utilised for the 
purchase of the plot and building the 
house is correct. It is significant to note 
that P.W. 6 admits that the period from 
1925 to 1940 was one of a low cost of 
living and that food stuffs and other 
articles were available at a very cheap 
price. 


14, We may state that the ap- 
pellant’s plea was that Baburao obtain- 
ed in or about 1922 in the family par- 
tition asum of Rs. 3000/- in the form of 
ornaments and cash and this according 
to the plaintiff provided a nucleus for 
Baburao later on for purchasing the 
plot and building the house. There was 
absolutely no evidence which is worth, 
considering led by the plaintiff to sus- 
tain this plea. P.W. 6, who is none else 
than the brother of Baburao, does 
not at all speak of any sharer having 
obtained this amount in the family 
partition, We are of the opinion that 
the finding that the suit properties 
were acquired by Baburao from and 
out of his own earning as an overseer 
in the Public Works Department is cor- 
rect. If so, it follows that the claim 
of the plaintiff that the suit properties 
were the ancestral properties in the 
hands of his adoptive father Baburao 
in which he obtained a right as a 
consequence of adoption on February 
25, 1941, has to be rejected. Inasmuch 
as the existence of a family nucleus in 
the hands of Baburao is not accepted 
by us, the question of Baburao having 
blended his own income with any 
ancestral assets in his hands does not 
survive, 


15. The second contention of 
the plaintiff that the gift deed dated 
30-3-1943 was executed by Baburao 
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was a sham and nominal transaction 
does not require, in our opinion, any 
serious consideration. The plea of the 
plaintiff-appellant was that he having 
been admitted in the family in 1941, 
Baburao would not have had any in- 
tention of conferring full title in the 
first respondent so as to deprive the 
appellant of his rights in the property. 
According to the appellant the gift deed 
was executed only for the purpose of 
safeguarding the property and to see 
that the appellant does not behave im- 
properly towards his adoptive mother, 
the donee. While we do sympathise 
with this claim made by the appellant, 
it is, in our opinion, devoid of any 
merits, One of the circumstances that 
has been relied upon in support of this 
contention was that even after the exe- 
cution of the gift deed, the property 
stood in the names of both Baburao and 
the first respondent and that mutation 
was effected in the name of the first res- 
pondent only after 1946 when Babu- 
rao died. We are not inclined to 
accept this contention of Mr. Bal. 
The plaintiff has no doubt attempted to 
find support in this regard from the 
evidence given by the first respondent, 
the adoptive mother of the appellant. 
In our opinion the evidence of the 
mother has to be rejected as she is only 
trying to help the appellant after a 
decree had been obtained against her 
in the specific performance suit by the 
second respondent. The criticism that 
has been levelled by Mr. Bal against 
the judgment of the Trial Court is 
that it has acted illegally in relying 
upon the evidence given by the mother 
in the specific performance suit. We 
do agree that the evidence given by the 
first respondent in the specific perfor- 
mance suit is not by itself substantial 
evidence in the present litigation, The 
Trial Court has only referred to her 
evidence in the previous suit to show 
that she was giving conflicting versions 
to suit the occasion. But it is perti- 
nent to note that the adoptive mother 
giving evidence as P.W. 5 in the pre- 
sent litigation has stated that she has 
executed a registered will on October 
20, 1949, in respect of the suit proper- 
ties. She has further deposed that in 
the said will she had claimed that the 
suit properties were acquired by her 
husband (the adoptive father of the 
plaintiff) from and out of his salary, 
supervision work and consultation 
work. But her evidence before the Court 
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was totally different, namely, that her 
husband had ancestral assets in his 
hands which were utilised for the pur- 
chase of the plot and construction of 
house. She has again significantly 
admitted -that in 1949 when she 
executed her wil, she was very 
friendly with the plaintiff. She has 
also stated that she has a right to 
dispose of the property, which she had 
acquired, under the will as she pleases. 
These answers make it very clear that 
the plea of the appellant that the gift 
deed wasasham and nominal transac- 
tion cannot be accepted. In consequence 
the appeal fails and is dismissed. The 
parties will bear their own costs in 
this Court, 

Appeal dismissed. 





AIR 1973 SUPREME COURT 221 
(V 60 C 39) 


(From: Himachal Pradesh)* 


A. N. GROVER, K. K. MATHEW AND 
A. K. MUKHERJEA, JJ. 


Ashok Kumar Thakur, Appellant 
v. University of Himachal Pradesh and 
others, Respondents, 


Civil Appeal No. 1169 of 1972, D/- 
6-11-1972. 
Index Note: — (A) Constitution of 


India, Art. 136 — Appeal under—New 
case, 


Brief Note: — (A) In appeal under 
Art. 136 the Supreme Court cannot 
take any notice of a completely new 
case made up by an appellant. 

(Para 3) 
F Index Note: — (B) Punjab Univer- 
sity Calendar (1969) Vol. 3 (Rules), R. 1 
(a)—Power of Principal to condone de- 
ficiency in lectures, 


f Brief Note: — (B) If a student’s 
deficiency in the matter of attendance 
exceeds 15 lectures in each of the sub- 
jects, it is beyond the jurisdiction and 
competence of the Principal to condone 
the deficiency. . (Paras 4, 5) 

Mr. B. Datta, Advocate, for Ap- 
pellant; Mr. Hardayal Hardy, Sr. Advo- 
cate, (Mrs. Urmila Kapoor and Miss 
Kamlesh Bansal, Advocates, with him), 
for Respondents. 


ales ark ACR a 
*(Civil Writ Petn. No. 25 of 1972, D/- 
13-4-1972 — Him Pra at Simla) 


LP/LP/G137/72/SSG 


222 S. C. [Prs. 1-2] Ashok Kumar v. H. P. University (Mukherjea J.) A.I R. 


The following Judgment of the 
Court was delivered by 


MUKHERJEA, Ju— This appeal 
by special leave from an order of the 
High Court of Himachal Pradesh dis- 
missing a writ petition of the appellant 
concerns a young college boy who is 
now in the unhappy position where at 
least two years of his academic life 
are found to have been wasted in very 
unfortunate circumstances. The short 
facts of the case are as follows. 


2. The appellant-petitioner 
(hereinafter described merely as ‘peti- 
tioner’) passed the Class X examination 
in 1970 from Bishop Cotton School, 
Simla. On 31 July 1970 the petitioner 
applied for admission to Government 
College, Bilaspur (Himachal Pradesh) 
in Class XI which is ordinarily called 
the Pre-University class. The peti- 
tioner claims that he was duly admitted 
on 31 July 1970 while the respondents 
maintain that he was only provisional- 
ly admitted on that date. The follow- 
ing notes and endorsements appear on 
the admission form of the petitioner 
submitted by him for admission to the 
Pre-University class: 


“Since the candidate has not sub- 
mitted the required documents as per 
letter attached by 15-8-70 and as such 
his admission may be cancelled. 


Sd/- initialled. 
14-8-70 
Yes, : 
initialled. 14-8-70 
' Admit provisionally 
subject to documents. 
Initialled.” 


Nothing turns on this controversy for, 
in any case, it is quite clear that the 
petitioner was in law under an obliga- 
tion to produce the eligibility certifi- 
cate and the Inter-University Migration 
Certificate before he could be lawfully 
admitted to the Bilaspur College. It 
appears that on 12 August 1970 the 
petitioner was formally asked to pro- 
duce the above-mentioned documents 
and was told that failing such produc- 
tion his admission was to be treated as 
cancelled. The documents were furnish- 
ed only on 13 October 1970. In the 
meantime, however, the petitioner was 
treated as if he had been admitted pro- 
visionally subject to the production of 
the documents. On 24 December 1970 
the petitioner migrated to Government 
College, Dharamsala. He had the neces- 


sary permission of the University for 
this migration. The petitioner com- 
plains that just one day before he was 
to sit for the Pre-University exami- 
nation, the Principal of Government 
College, Dharamsala informed his 
father over the telephone that the peti- 
tioner had not attended the requisite 
number of classes while he was at 
Bilaspur College. On the same day 
the petitioner filed an affidavit to the 
effect that he had attended all the clas- 
ses regularly at Bilaspur and that he 
was “not falling short of lectures in 
English, Economics, History and Ci- 
vies”. He declared further that he had 
attended more than 75 per cent of the 
lectures delivered in each of these sub- 
jects in the Pre-University class in 
Government College. Bilaspur until he 
migrated to Government College, Dha- 
ramsala. Presumably on the basis of 
this affidavit the petitioner was allow- 
ed to sit for the Pre-University exami- 
nation which commenced on 20 April 
1971. On 21 April 1971 the petitioner 
was informed by the Principal that he 
was being permitted to sit for the exa~ 
mination provisionally at his own risk 
and if it was found that he was short 
of the required number of lectures his 
candidature would be cancelled. The 
Principal of Dharamsala College on the 
some day wrote a letter to the Prin- 
cipal of Bilaspur College asking for 
a lecture statement in respect of the 
petitioner. As a result of this enquiry 
it transpired that the petitioner was 
short of the requisie attendance and on 
29 April 1971 the Principal of Dharam- 
sala College recommended to the Re- 
gistrar, Himachal Pradesh University 
that the candidature of the petitioner 
should be cancelled and the results ob- 
tained by him in the examination to 
which he had been provisionally ad- 
mitted were to be quashed. Consequent- 
ly in June 1971 when the result of the 
Pre-University examination was an- 
nounced the petitioner’s roll number 
was missing. In July 1971 the peti- 
tioner was admitted provisionally to 
the B. A. Part I class in a college at 
Simla. The petitioner and also his 
father thereafter approached several 
authorities for condonation of the shor- 
tage in attendance of lectures. The peti- 
tioner was, however, informed by a let- 
ter dated 1 December 1971 that the 
University was not in a position to 
condone the shortage. The material 
portion of the letter dated 1 December 
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1971 of the Registrar, Himachal Pra- 
desh University is set out hereunder: 
“Your kind attention is drawn to 
Regulation 2 relating to Regulations 
“Condoning of deficiency in lectures” 
of Punjab University Calendar, 1969, 
Vol, IIL (Page-61) reproduced below : 
“If the Principal is not satisfied 
with the reasons advanced by the can- 
didate, he shall not be bound to con- 
done the deficiency in lectures and 
there shall be no right of appeal against 
the decision of the Principal in refusing 
condonation”. 
In view of this regulation, the Univer- 
sity is not in a position to condone the 
shortage in question.” 
The petitioner went on making repre- 
sentations and by a letter dated 23 
February 1972 the Principal, Govern- 
ment College, Bilaspur informed him 
eategorically that the shortage could 
not be condoned. Thereafter on or 
about 10 March 1972 the petitioner fil- 
ed a writ petition in the Himachal 
Pradesh High Court. The petition was 
dismissed in limine. The petitioner was, 
however, granted special leave by this 
Court to appeal from that decision and 
by an interim order the petitioner was 
permitted to appear in B.A. Part I exa- 
mination on a provisional basis. It ap- 
pears that the hearing of the appeal 
was expedited and on 16 August 1972 
this Court directed the University to 
consider the petitioner’s application to 
B.A. Part II on merit as a result of 
which the petitioner was admitted to 
B.A. Part II class pursuant to the order 
of this Court. 


3. The point involved is very 
short. So far as facts are concerned, 
there is little scope for doubt that the 
petitioner was indeed short of the 
required percentage of attendance in 
regard to the lectures in some subjects. 
The petitioner sought to make out a 
case that the petitioner has not been 
given credit for the classes he attended 
when he was first admitted to ‘the 
Bilaspur College provisionally subject 
to the production of certain documents. 
In paragraph 10 of the petition, the 
petitioner made out a specific case that 
“the non-counting of the lectures atten- 
ded by the petitioner during the afore- 
said period of 16th of August, 1970, till 
13th of October, 1970” was illegal. This 
has been denied by the respondents. 
We ourselves had an opportunity of 
examining the attendance registers and 
we are satisfied that the lectures at- 
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tended by the petitioner during this 
period were counted while calculating 
his attendance figures. The complaint 
of the petitioner on this ground is 
therefore baseless. Mr. Datta appear- 
ing for the petitioner tried to make oub 
a case that he had attended some 
classes between 31 July 1970 and 12 
August 1970 and his attendance during 
this period had not been recorded by 
the college authorities. This is a com- 
pletely new case made up by the peti- 
tioner and we cannot take any notice 
of it, It is quite possible that non- 
recording of his attendance during this 
period may be explained by the fact 
that he did not actually attend any 
class during the period. In any event, 
the case that he made out in the peti- 
tion has been denied by the respon- 
dents and we are satisfied on examina- 
tion of the records that the petitioner’s 
complaint is baseless. 

The only question that now 
remains is whether the petitioner’s de- 
ficiency in the matter of attendance 
could be condoned by any: authority. 
The final lecture statement of the Bilas- 
pur and Dharamsala colleges shows 
that the petitioner was short of 20 
lectures in Civics, of 18 lectures in 
Economics, of 10 lectures in History 
and of 8 lectures in English. Now the 
rules as to condoning of deficiency in 
the matter of attendance of lectures are 
to be found in Chapter XV ofthe Pun- 
jab University Calendar 1969. Volume 
II (Rules). The relevant rule is 1 (a) 
and the material portion of it is in the 
following terms: 

“(1) Taking into consideration the 
results of the House examinations: 

(a) The Principal of a College affi- 
liated in the Faculties of Arts, Science 
and Oriental Learning may condone 
the deficiency in lectures as under: 

(i) Upto 15 lectures in each of the 

subjects;” 
Since the petitioner’s deficiency in the 
matter of attendence exceeded 18 lec- 
tures in Economics and 20 lectures in 
Civics, it was beyond the jurisdiction 
or competence of the Principal to con- 
done this deficiency. In our opinion this 
completely destroys the case of the 
petitioner. ; 


5. Considering that this case 
concerns the career of a young student 
we tried to look at the matter with all 
possible sympathy and consideration 
but we do not see how we can direct 
or compel an authority to do something 
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which is beyond its legal competence to 
do. Since the Principal is the only au- 
thority who can condone and since it 
was beyond his competence to condone 
the shortage in question, we do not see 
how we can intervene in favour of the 
petitioner even if the petitioner had 
succeeded in making out a case for 
condonation. In our opinion, the appeal 
_ Imust fail on this short point. Much as 
we regret the unfortunate fact that the 
petitioner is going to lose almost two 
precious years of his academic life we 
are in law bound to confirm the deci- 
sion of the High Court, and dismiss the 
petitioner’s appeal. We, therefore, do 
so, In the circumstances of this case, 
however, we are making no order as to 
costs. 

Appeal dismissed. 


j 
£ 





AIR 1973 SUPREME COURT 224 
= (V 60 C 40) 
(From: Allahabad)* 

J. M. SHELAT, A. ALAGIRISWAMI, 
AND I. D. DUA, JJ. 
Nanhey, Appellant v. State of U. P. 

Respondent, 

Criminal Appeal No, 202 of 1971, 
D/- 6-11-1972. 

Index Noter — (A) Constitution of 
India, Art. 136 — Appeal under — Ap- 
co of evidence by Supreme 

ourt. i 
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the Supreme Court normally does not 
reappraise the evidence. (Para 5) 

Mr. Shiv Pujan Singh, Advocate 
Amicus curiae, for Appellant; Mr. O, P. 
Rana, Advocate, for Respondent. 

The following Judgment of the 
Court was delivered by 

DUA, J.:—- Nanhey, appellant, has 
appealed to this Court by special leave 
from his conviction under S. 302, I.P.C. 
and sentence of death imposed by the 
Additional Sessions Judge, Moradabad 
a confirmed by the Allahabad High 

ourTt. 


2. The deceased Smt, Malado, 
wife of Chunnu, a rickshaw puller, 
used to live with her husband in the 
out-houses in railway quarter no. T-71, 


*(Cr. A. No. 727 of 1970, D/- 2-3-1971 
— All) 
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Railway Colony, within police circle 
Kotwali, Moradabad. She was a sweeper 
by caste.and her husband used to ply 
rickshaw. They had a daughter by 
name Ku. Shanti, aged about 15 years, 
who, also lived with them in the same 
quarter. Smt. Malado was in the em- 
ployment of one Shri Andrews who 
occupied a portion of the railway Kothi 
T-71, Railway Colony and it was as 
a result of this employment that she 
and her husband were allowed to oc- 
cupy one of the servants’ quarters in 
that Kothi with Shri Andrew’s per- 
mission. To the south of the quarter 
occupied by Smt. Malado was the quar- 
ter of one Babu whereas to the north 
of her quarter was the quarter occupi- 
ed by Nanhey, appellant, also a sweeper 
by caste but a railway employee. Mun- 
na, P.W. 1, brother of Chunnu used to 
come to Malado’s quarter every day at 
about lunch time to take his meals 
there, On October 26, 1967 at about 
1 O’clock in the afternoon when Chun- 
nu had gone out to ply his rickshaw 
both Smt. Malado and her daughter 
Shanti were present near their quarter, 
Munna came to Malado’s quarter for 
his meal as usual, He was taking his 
food inside Malado’s quarter. The food 
had been served to him by Shanti. Mun- 
na asked Shanti to bring some water 
for him. She went to the water tap at 
a distance of about 30 to 35 paces 
to the south-west of Malado’s quar- 
ter. While Shanti was away to gep 
water for Munna, the latter heard his 
sister-in-law Malado shouting outside 
her quarter saying that she would not 
enter Nanhey’s quarter. Immediately 
thereafter Malado raised an alarm. 
Munna and Shanti and other persons 
who happened to be there rushed to- 
wards the place from where Malado’s 
shouts came and saw Nanhey (appel- 
lant) giving stab injuries to Malado 
with a knife. The appellant tried to run 
away but Munna who appeared as 
P.W. 1, and Munnan who appeared as 
P.W. 7, along with one Riyasat, chased 
him, beat him up, snatched the knife 
from his hands and took him to the 
Kotwali. Munna lodged the first infor- 
mation report at about 1.40 pm. The 
appellant was thereafter tried for the 
murder of Malado and there being no 
extenuating circumstance, Was, -on 
conviction, sentenced to death by the 
Additional Sessions Judge, Moradabad. 


3. The prosecution story was 
Supported by the testimony of Munna 
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P. W. I, brother of Chunnu, Munnan 
P. W. 7, Bhagwati P. W. 9, Rajo P. 
W. 14, and Shanti P. W. 15 The appel- 
lant offered to appear as a witness in 
his own defence and did appear as 
D. W. 1. His plea was that he and Malado 
were in love with each other and that 
when the Panchayat was called, Malado 
admitted before the Panchayat about 
her illicit connection with him and the 
Panchayat decided that if Malado 
wanted to live with him, he might give 
Rs. 1,500 to Chunnu in return for 
keeping Malado with himself, He want- 
ed to keep Malado with himself but as 
he was not in a position to arrange for 
Rs. 1,500/- he felt helpless. On the day 
of the occurrence, according to the ap- 
pellant’s plea, Malado was sitting with 
him in his quarter when Munna by 
chance happened to come there and see- 
ing the appellant and Malado together 
he got infuriated. Malado getting con- 
fused ran out of the appellant’s quar- 
fer whereupon Munna took out a knife 
and started hitting Malado, who fell 
Gown in the compound, The appellant 
rushed to save Malado but was attack- 
ed by Munna. It was in these circum- 
-Stances that Malado died at the spot, 
In other words the appellant’s plea has 
been that it was Munna, and not the 
appellant, who murdered Malado. The 
appellant claims to have rushed to the 
police station Kotwali, Moradabad soon 
after Malado’s murder, to make a re- 
port against Munna. But the Kotwal 
recorded the information lodged by 
Munna and not the appellant’s report. 


4. At this stage it is noteworthy 
that _in the Court of the Additional 
District Magistrate (J) Moradabad (the 
committing Court) the appellant had 
made the statement to the effect that 
Munna had assaulted him (appellant) 
with churi which struck him in the 
abdomen, when Malado came in . be- 
tween, with the result, that Munna 
Started assaulting her saying that she 
should not intervene. Malado thus died 
at the hands of Munna. 


_ 5. Before us Shri Shivpujan 
Singh, the learned counsel appearing 
on behalf of the appellant, took us 
through the statement of P.W. 1, Mun- 
na, P.W. 6 Toda Singh, Sub-Inspector, 
P.W. 7, Munnan P.W. 15 Shanti and 
P.W. 17 Jaswant Singh, Inspector-in-' 
charge of Police Station, Kotwali. The 
counsel wanted us to re-appraise the 
evidence for ourselves which normally 
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this Court does not do under Art. 136. 
Tt was suggested that the courts below 
had not correctly read the evidence on 
the record. However, after going 
through the relevant evidence on the 
record we are satisfied that its appre- 
ciation by the trial court as well as by 
the High Court is unexceptionable and 
it is not possible to hold that the 
conclusions of the two courts below are 
open to any serious challenge. It is 
difficult to believe that soon after the 
occurrence in question Munna so quick- 
ly cooked up a false stcry involving 
the appellant and by 1.40 p.m. lodged 
the concocted first information report 
at the police station. The report con- 
tains a very detailed version of the 
entire occurrence. These details consti- 
tute intrinsic evidence de-racting from 
the plea of the first information report 
being a made up story. It is equally 
difficult to hold that the police officers 
at the police station purposely declined 
to entertain the appellant’s version and 
recorded Munna’s report. There is no 
cogent material) indicative even of a 
suggestion that the police officer in 
charge of the police station was for 
some reason inclined to favour.Munna 
and was inimical towards the appellant. 
6. There being no sufficient 
ground for interfering with the rea- 
soning and conclusions of the High 
Court this appeal fails and is dismissed. 
Appeal dismissed. 
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Index Note: — Central Excises and 
Salt Act (1944), Section 4 (a) — “Whole- 
sale cash price” —- Determination of — 
Relevant factors — 1971 Tax LR 1184 
(Bom), Affirmed; AIR 1961 Cal 477 and. 
AIR 1967 Andh Pra 281 and AIR 1963 
Mys 216 and ‘AIR 1968 Cal 154 and (1969) 
2 Andh WR 57, Overruled. 

Brief Note: — A wholesale market 
does not always mean that there should 
be an actual place where articles are sold 
and bought on a wholesale basis. These 
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words can also mean the potentiality of 
the articles being sold on a wholesale 
basis. So, even if there is no market in 
the physical sense of the term at or near 
the place of manufacture where the arti- 
cles of a like kind and quality are or 
could be sold, that would not in any way 
affect the existence of market in the pro- 
per sense of the term provided the arti- 
cles themselves could be sold wholesale 
to traders, even though the articles are 
sold to them on the basis of agreements 
which confer certain commercial advan- 
tages upon them. (Paras 9, 10) 

If there is an actual price for the 
goods themselves at the time and place of 
sale and if that is a ‘wholesale cash price’, 
the clause is not inapplicable for want of 
sale of other goods of a like kind and 
quality. (Para 10) 

If a manufacturer were to enter into 
agreements with dealers for wholesale 
sales of the articles manufactured on cer- 
tain terms and conditions, it would not 
follow from that alone that the price for 
those sales would not be the ‘wholesale 
cash price’ for the purpose of Sec. 4 (a) 
of the Act if the agreements were made 
at arms length and in the usual course of 
business. AIR 1961 Cal 477 and AIR 
1967 Andh Pra 281 and AIR 1963 Mys 
216 and AIR 1968 Cal 154 and (1969) 2 
Andh WR 57, Overruled; AIR 19388 PC 
` 15, Relied on. (Para 18) 

If there is a special or favoured buyer 
to whom a specially low price is charged 
because of extra-commercial considera- 
tions, e.g., because he is relative of the 
manufacturer, the price charged for those 
sales would not be the ‘wholesale cash 
price’. Once wholesale dealings at arms 
length are established, the determination 
of the wholesale cash price for the pur- 
pose of Section 4 (a) of the Act may not 
depend upon the number of such whole- 
sale dealings. (Para 19) 

Section 4 of the Act provides that 
the real value should be found after de- 
ducting the selling cost and selling profit 
and that the real value can include only 
the manufacturing cost and the manufac- 
turing profit. AIR 1932 PC 168 and AIR 
1968 SC 791, Relied on. (Para 21) 

The section postulates that the whole- 
sale price should be taken on the basis 
of cash payment thus eliminating the 
interest involved in wholesale price which- 
gives credit to the wholesale buyer for 
a period of time and that the price has to 
be fixed for delivery at the factory gate 
thereby eliminating freight, octroi and 
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other charges involved in the transport of 

the articles, (Para 21) 

Cases Referred: Chronological Paras 

(1969) 2 Andh WR 57 = (1969) 2 
Andh LT 62, Frizair Corporation 
v. Collector of Central Excise 

ATR 1968 Cal 154, Collector of 
Central Excise v, Shankarlal 
Agarwalla 

AIR 1967 Andh Pra 281 = 1967-1 
Andh WR 20, Union of India v. 
Venugunta Suryaprakasa Rao 

AIR 1963 SC 791 = (1963) Supp I 
SCR 586, Union of India y, Delhi 

„Cloth and General Mills 

AIR 1963 Mys 216, Amco Batteries 
(P) Ltd., Bangalore v. Asst. Col- 
lector, Central Excise, Bangalore 

AIR 1961 Cal 477, National Tobacco 
Co. of India Ltd. v. Collector 

_ of Central Excise 

AIR 1938 PC 15 = 65 Ind App 82, 
Ford Motor Co. of India Lid. v. 
neh of State for India in Coun- 


l, 1 

AIR 1932 PC 168 = 59 Ind App A 
258, Vacuum Oil Co. v. Secy. of 

State for India in Council 20 


The following Judgment of -the 
Court was delivered by 

MATHEW, J.:— Voltas Ltd. the 
respondent here, filed a writ petition 
before the High Court of Bombay, chal- 
lenging the validity of the appellate 
order passed by the Ist appellant on 
May 2, 1967, in respect of the liability 
of the respondent to pay excise duty for 
the year 1963 and the orders of the As- 
sistant Collector of Central Excise relat- 
ing to the liability of the respondent to 
pay excise duty for the years 1962, 1964, 
1965 and 1966 as also the notices de- 
manding the assessed amount of Rupees 
27,57,177.19. The High Court allowed 
the petition. This appeal, by certificate 
is against that order. 

2. Voltas Ltd. is a company rea 
gistered under the Companies Act. It 
carries on, among others, the business of 
manufacturing air conditioners, water 
coolers and component parts thereof. 
It organises the sales of these articles 
from its head office at Bombay as also from 
its branch offices at Calcutta, Delhi, 
Madras, Bangalore, Cochin and Lucknow. 
From these offices it effects direct sales 
to consumers at list prices and the sales 
so effected came to about $0 to 95 per 
cent of its production of these articles in 
the factory in question during the rele- 
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ant period. ‘Apart from these sales, it 
sts soils the aiticles to wholesale dealers 
from different parts of the country in 
pursuance of agreements entered into with 
them. The agreements with the wholesale 
dealers for the relevant years contained 
terms and conditions similar to those 
nientioned in Exhibit A annexed to the 
writ petition. The agreements provided, 
among other things, that the dealers 
should not sell the articles sold to them 
except in accordance with the list prices 
fixed by the respondent, that the respon- 
dent would sell them the articles at the 
list prices less 22 per cent discount, that 
the dealers will not be eaa to any dis- 

unt on the prices of accessories men- 
tioned in the Erma schedule and that the 
dealers should give service to the units 
sold in their territory. 

8. Excise duty on the basis of ad 
velorem value was imposed on air condi- 
tioners, water coolers and parts of water 
coolers from March 1, 1961. The respon- 
dent’s case was that the list price after 
‘deducting the discount of 22 per cent al- 
lowed to the wholesale dealers would 
constitute the “wholesale cash price” for 
ascertaining the real value of the articles. 
This case was accepted by the excise au- 
thorities and assessments were made upto 
the end of 1962 on that basis. 


4, In April, 1964, the Superinten- 
dent of Central Excise intimated the res- 
pondent that excise duty would be assess- 
ed and levied not on the footing of the 
‘wholesale cash price’ but on the basis of 
the retail price and, by his three orders 
dated September 5, 1964 and one dated 
September 10, 1964, he assessed the res- 
pondent to excise duty in respect of the 
sales on the footing of list prices for sale 
to consumers for the period from Janu- 
ary 1, 1968 to December 31, 1968, and 
a notice of demand dated October 8, 1964, 
was served on the respondent calling 
upon it to pay the above sum. The res- 
pondent filed an appeal against the orders 
but that was dismissed by the Ist appel- 
lant by his order dated May 2, 1967 and 
this was the main order that was chal- 
lenged in the writ petition. 

5. The question that was canvass- 
ed before the High Court was whether 
the respondent was liable to be charged 

` with excise duty on the basis of the price 


tail sales made by it directly to the 
eee from its head office and branch 


der clause (b) of Sec. 4 or whe- 
ee liable to be charged on the 
basis of the price payable by the whole- 
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sale dealers, after deducting the 22 per 
cent discount, under clause (a) of Sec. 4 
of the Central Excises and Salt Act, 1944 
(hereinafter referred to as the “Act’)P 


6. The High Court held that the 
price for which the articles ,were sold to 
the wholesale dealers Jess the discount al- 
lowed to them under the agreements re- 
Presented the “wholesale cash price? and 
that excise duty was chargeable under 
Section 4 (a) of the Act. 

T. Section 4 of the Act provides: 

“4, Where under this Act, any arti- 
cle is chargeable with duty at a rate de- 
pendent on the value of the article, such 
value shall be deemed to be— 

(a) the wholesale cash price for 
which an article of the like kind and qua- 
lity is sold or is capable of being sold at 
the time of the removal of the article 
chargeable‘ with duty from the factory or 
any other premises of manufacture or 
production for delivery at the place of 
manufacture or roduction, or if a 
wholesale market does not exist for such 
article at such place, at the nearest place 
where such market exists, or 


(b) Where such price is’ not ascer- 
tainable, the price at which an article of 
the like kind and quality is sold or is 
capable of -being sold by the manufac- 
turer or producer, or his agent, at the 
time of the removal of the article charge- 
able with duty from such factory or other 
premises for delivery at the place of 
manufacture or production, or if such 
article is not sold or is not capable of 
being sold at such place at any other 
place nearest thereto. 

Explanation: In determining the price 
of any article under this section, no abate- 
ment or deduction shall be allowed ex- 
cept in respect of trade discount and the 
amount of duty payable at the time of 
the removal of the article chargeable 
with duty from the factory or other pre- 
mises aforesaid.” 


8. The appellants contended that 
the agreements with the wholesale dea- 
lers conferred certain extra-commercial. 
advantages upon them, and so, the sales 
to them were not sales to independent 
purchasers but to favoured ones, and, 
therefore, the price charged would not re- 
present the “wholesale cash Price” as 
mentioned in Section 4 (a) of the Act. 
They argued that Section 4 (a) visualizes 
a wholesale market at the place of manu- 
facture where articles of like kind and 
quality are sold or could be sold and that 
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it also postulates a market where any 
wholesale purchaser can purchase the 
articles, and, as no articles of a like kind 
and quality were sold, at or near the 
place of manufacture, and as the whole- 
sale sales were confined to the favoured 
buyers, there was no wholesale market at 
the place of manufacture. It was further 
argued -that “articles of a like kind and 
quality” is a phrase which suggests goods 
other than those under assessment and 
that one must disregard the price fetched 
by the sale of the goods themselves. 


9. We do not think that for a 
wholesale market to exist, it is necessary 
that there should be a market in the phy- 
sical sense of the term where articles of 
a like kind or quality are or could be 
sold or that the articles should be sold 
to so-called independent buyers. 


10. Even if it is assumed that the 
latter part of Section 4 (a) proceeds on 
the assumption that the former part wi 
apply only if there is a wholesale market 
at the place of manufacture for articles 
of a like kind and quality, the question is 
what exactly is the concept of wholesale 
market in the context. A wholesale mar- 
ket does not always mean that there 
should be an actual place where articles 
are sold and bought on a wholesale basis. 
These words can also mean the potentia- 
lity of the articles being sold on a whole- 
sale basis. So, even if there was no mar- 
ket in the physical sense of the term at 
or near the place of manufacture where 
the articles of a like kind and quality are 
or could be sold, that would not in any 
way affect the existence of market in the 
proper sense of the term provided the 
articles themselves could be sold whole- 
sale to traders, even though the articles 
are sold to them on the basis of agree- 
ments which confer certain commercial 
advantages upon them. In other words, 
the sales to the wholesale dealers did not 
cease to be wholesale sales merely because 
the wholesale dealers had entered into 
agreement with the respondent under 
which certain commercial benefits were 
conferred upon them in consideration of 
their undertaking to do service to the arti- 
cles sold, or because of the fact that no 
other person could purchase the articles 
wholesale from the respondent. We also 
think that the application of cl. (a) of Sec- 
tion 4 of the Act does not depend upon 
any hypothesis to the effect that at the 
time and place of sale, any further arti- 
cles of like kind and quality should have 
been sold. If there is an actual price 
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for the goods themselves at the time and 
place of sale and if that is a ‘wholesale 
cash price’, the clause is not inapplicable 
for want of sale of other goods of a likel - 
kind and quality. l 


ll. In Ford Motor Company of 
India Limited v. Secretary of State for 
India in Council, 65 Ind App 32 = (AIR 
1988 PC 15), the appellants before 
the Privy Council, who imported Ford 
Motor Vehicles from Canada to 
India, where they had a mono- 
poly of the supply of those vehi- 
cles, sold them only to authorised 
dealers or distributors, each of whom 
was sole agent for a retail seller of the 
vehicles in a particular district. The ap- 
pellants obtained from the distributors 
information as to their future require- 
ments and placed consolidated orders ac- 
cordingly with the manufacturers in 
Canada. The retail price charged by 
the distributors to the public was that 
stated in a price list issued by the appel- 
lants and current at the time of the arri- 
val of vehicles in India, and the price 
payable by the distributors to the appel- 
lants was the same price less a discount 
of 20 per cent. The distributors had to 
pay that price before obtaining delivery, 
which was given “free on rail”. On ar- 
rival in India the vehicles were not com- 
pletely assembled, and were so delivered 
to the distributors, an agreed allowance 
against the price being made by the ap- 


pellants. On the question whether Sec- 
tion 80 (a) or 80 (b) of the Sea Customs 
Act, 1878 applied for the purpose 
of finding out the real value of 
oods_ for levy of customs duty, 
e Privy Council held that the 


price charged by the appellants to the 
distributors excluding the assembling al- 
lowance was the “wholesale cash price, 
less trade discount” for which the vehi- 
cles were sold.“at the time and place of 
importation” within the meaning of Sec- 
tion 30 (a) of that Act, the terms of which 
are more or less similar to those of Sec- 
tion 4 (a) of the Act. This case is an 
authority for the proposition that mere 
existence of the agreements between the 
respondent and the wholesale dealers 
under which certain obligations were 
undertaken by them like service to the 
articles, would not render the price any 
the less the “wholesale cash price”, To 
put it in other words, even if the articles 
in question were sold only to wholesale 
dealers on the basis of agreements and not 
to independent persons, that would not 
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make the price for the sales anything 
other than the “wholesale cash price”. 
The argument that what was relevant to 
determine the “wholsale cash price” under 
clause (a) of Section 80 of the Sea Cus- 
toms Act, 1878, was the price of goods of 
a like kind and quality was negatived by 
the Privy Council by saying that goods 
under assessment may, under clause (a) 
be considered as members of their own 
class even though at the time and place 
of importation there are no other mem- 


bers and that the price obtained for them ` 


may correctly represent the price obtain- 
able for goods of a like kind and quality, 
at the time and place of importation. 


12. Counsel for the appellants 
submitted that the preponderance of au- 
thority in the various High Courts is in 
favour of the view that in order that 
sales might be wholesale sales, the pur- 
chasers must be independent persons. 


18. In National Tobacco Co. 
of India Ltd. v. Collector of Cen- 
AIR 1961 Cal 477 a 
learned Single Judge of that Court 
held that the word “wholesale market” 
must mean a place where articles are 
habitually sold to any person who wishes 
to make a purchase and that, merely be- 
cause a factory manufactures the articles 
at a particular place and sells them there 
to its stockists or dealers would not, by 
itself, convert it into a wholesale market 
and the question whether there is a 
“wholesale market” at that location would 
depend upon a variety of questions, name- 
ly, whether goods were really being sold 
wholesale and whether any person wish- 


“ ing to purchase the goods could do so 


at the location. The Court also said 
that, in order that the price may be the 
“wholesale cash price” it is necessary that 
the transaction should be between a 
manufacturer and an independent pur- 
chaser. In other words, the Court was of 
the view that if the transaction was be- 
tween a manufacturer and a ‘favoured 
pirchaser, the price paid by him would 
not be the ‘wholesale cash price’ within 


the meaning of Section 4 (a) of the Act. ` 


4 m peas of ae Me 
Vengunta Suryaprakasa Rao, 
anche Pra "BL. the Court said that 
the sale to wholesale distributors 
with whom the company in question had 
entered into agreements for sale of the 
articles stipulating for certain commercial 
advantages would not constitute the price 
of those sales “wholesale cash price” as 
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mentioned in Section 4 (a). The Court 
further said that since the manufacturer 
was not free to sell the article to others 
by virtue of the agreement and, as in 
fact, no independent sales were proved to 
have been made to anyone other than the 
authorised distributors, the sales were not 
sales in the wholesale market. The Court 
referred to the decision of the Privy 
Council in AIR 1938 PC 15, but did not 
seem to have appreciated the real ratio 
of the case. 


15. In Amco Batteries (P) Ltd., 
Bangalore v. Asstt. Collector, Central 
Excise, Bangalore, AIR 1963 Mys 
Court said that wholesale 
price means the ice which a 
wholesale dealer, and not the retail 
dealer, charges for his goods when he 
sells them in wholesale units and what 


‘constitutes wholesale unit will have to 


be determined with reference to the 
practice of the trade at the place where 
the goods are sold. A wholesale market, 
according to the Court, is a place where 
goods in question or goods of a like kind 
and quality, are sold, or, ‘are capable of 
being sold to independent buyers mean- 
ing thereby, anyone who iniends to effect 
such purchase upon payment of proper 
price without restriction. 


16. In Collector of Central Excise 
v. Shanker Lal Agarwalla, AIR 1968 Cal 
154, the Court followed its earlier decision 
already referred to and said that the 
“wholesale cash price” means the price 
which a wholesale dealer and not a re- 
tail dealer charges for his goods when 
he sells them in wholesale units in a 
wholesale market. The Court also said 
that the words wholesale market mean a 
place where the articles in question are 
habitually sold to anybody who wishes 
to make a purchase at wholesale price 
and the mere fact that a factory manu- 
factures articles at a particular place and 
sells them there to stockists or dealers 
will not by itself convert the place of sale 
into a wholesale market. 


17. In Frizair Corporation v. 
Collector of Central Excise, (1969 
2 Andh WR 57, the Court hel 
that a sale to a favoured buyer can- 
not be regarded as a sale in a wholesale 
market and that in the light of the langu- 
age of clause (a) to Section 4 of the Act 
a sale by the manufacturer at the factory, 
by itself, would not be sufficient to con- 
stitute the price of the sale the “whole- 
sale cash price”. 
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18. We do not think that these 
decisions in so far as they hold that the 
price of sales to wholesale dealers would 
mot represent the “wholesale cash price” 
for the purpose of Section 4 (a) of the 
Act merely, because the manufacturer 
has entered into agreements with them 
stipulating for commercia] advantages, 
are correct. If a manufacturer were to 
enter into agreements with dealers for 
wholesale sales of the articles manufac- 
tured on certain terms and conditions, it 
would not follow from that alone that the 

rice for those sales would not be the 
‘wholesale cash price” for the purpose of 
Section 4 (a) of the Act if the agreements 
were made at arms length and in the 
usual course of business. 


9. | There can be no doubt that 
the “wholesale cash price” has to be as- 
certained. only on the basis of transactions 





direct would not make the price of the 
wholesale sales of the rest of the articles 
any the less the “wholesale cash price” 
for the purpose of Section 4 (a), even if 
these sales were made pursuant to agree- 
ments stipulating for certain commercial 
advantages, provided the agreements were 
entered into at arms length and in the 
ordinary course of business. 

20. The next question is: what 
exactly is the meaning of the term the 
“wholesale cash price”? In Vacuum Oil 
Co. v. Secretary of State for India in 
Council, 59 Ind App 258 = (AIR 1982 PC 
168), it was held that the term means 
the price paid by retail traders on whole- 
sale purchase. The essence of the idea 
is that the purchase must be a wholesale 
purchase and not a retail one. In other 
words, the sale must be wholesale and 
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not a retail one in order that the price 
realised may be termed the “wholesale 
cash price”. In that case the appellants 
before the Privy Council imported at 
Bombay, very large quantities of lubricat- 
ing oil of a particular manufacture and 
mark, They sold it direct to numerous 
customers, never to dealers, The price 
they charged was the same whether a 
large or small quantity was bought, ex- 
cept that if a consumer contracted to buy 
from them all his requirements for a 
year, he was entitled to a discount from 
2% to 15 per cent according to the quan- 
tity bought in the year. No other lubri- 
cating oil of a like kind and quality was 
sold in Bombay. On the question whe- 
ther the appellant was bound to pay cus- 
toms duty on the basis of clause (a) or 
clause (b) of Section 80 of the Sea Cus- 
toms Act, 1878, the Privy Council held 
that since the sales were to customers 
direct, the real value of the goods cannot 
be ascertained under clause (a) of Sec- 
tion 80 and that cl. (b) of Section 30 was 
applicable. Their Lordships said that in 
determining the price which is to repre- 
sent the real value of the goods to be 
taxed, “the price must be conservative in 
every respect and free in particular from 
any loading for any post importation 
charges incurred in relation to the goods”, 
“The price is to be a price for goods, as 
they are both at the ‘time’, and ‘place’ of 
importation. It is to be a ‘cash price’, 
that is to say a price free from any aug- 
mentation for credit or other advantage 
allowed to a buyer it is to be a net price, 
that is to say it is a price Jess trade dis- 
count’”. Their Lordships, therefore, held 
that the words the ‘wholesale price’ were 
used in the section in contradistinction 
to a ‘retail price’, and that not only on 
the ground that such is a well-recognised 
meaning of the words but because their 
association with the words ‘trade discount” 
indicates that sales to the trade are those 
in contemplation, and also because ‘only 
by attaching that meaning to the word is 
the ‘wholesale price’ relieved of' the load- 
ing representing post-importation expen- . 
ses which, as a matter of business, must 
always be charged to the consumer, and 
which are eliminated. 


91. Excise is a tax on the produc- 
tion and manufacture of goods (see Union 
of India v. Delhi Cloth and General 
Mills, (1963) Supp 1 SCR 586 = (AIR 1963 
SC 791)) Sec. 4 of the Act therefore pro- 
vides that the real value should be found 
after deducting the selling cost and sell- 
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ing profits and that the real value can 
include only the manufacturing cost and 
the manufacturing profit. The section 
makes it clear that excise is levied only 
on the amount representing the manufac- 
turing cost plus the manufacturing profit 
and excludes post-manufacturing cost and 
the profit arising from post-manufacturing 
operation, namely selling profit. The sec- 
tion postulates that the wholesale price 
should be taken on the basis of cash paya 
ment thus eliminating the interest involved 
in wholesale price which gives credit to 
the wholesale buyer for a period of time 
and that the price has to be fixed for deli- 
very at the factory gate thereby eliminat- 
ing freight, octroi and other charges in- 
volved in the transport of “the articles, 
As already stated it is not necessary for 
attracting the operation of Section 4 (a) 
that there should be a large number of 
wholesale sales. The quantum of goods 
sold by a manufacturer on wholesale 
basis is entirely irrelevant. The mere fact 
that such sales may be few or scanty 
does not alter the true position. 


22. The appellant contended that 
22 per cent discount allowed under the 
agreements with the wholesale dealers 
was not trade discount, on the ground 
that there was no evidence to show that 
the discount allowed was ‘trade discount” 
within the meaning of the Explanation to 
Section 4. There was no contention by 
the appellants before the High Court 
that the discount allowed to the whole- 
sale dealers was not ‘trade discount’. The 
whole argument before the High Court 
proceeded on the basis that direct sales 
by the respondent to consumers consti- 
tuted the major portion of the sales and 
that the sales to the wholesale dealers 
only represented a minor portion and, 
therefore, the price charged for the sales 
to wholesale dealers would not represent 
. the ‘wholesale cash price’ of the articles 
sold. No data was placed before the 
High Court by the appellant to show that 
the 22% discount did not shat “trade 
discount’ for the purpose of the Explana- 
` tion. A “trade discount” is a percentage de- 
duction from the regular list or catalogue 
price of goods, As there was no case for 
the appellants that there was any secref 
arrangement between the wholesale dea- 
lers and the respondent in respect of the 
sales to them or that the price of the 
articles was under-stated in the agree- 
ments or that any extra-commercial ad- 
vantages to the dealers were taken into 
account in fixing the price, we do not 
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think that we should go into the question 
whether the discount allowed to the 


wholesale dealers was ‘trade discount’ or 
not for the purpose of the Explanation. 
23. We think the High Court was 
right in its conclusion. 
24. We dismiss the appeal but in 
oe mans make no order as to 
Cos ry 


Appeal dismissed. 
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Parliament has the exclusive power under 
Entry 77 and Entry 78 in List I to pres- 
cribe, inter alia, the qualifications and 
conditions on the ‘fulfilment of which per- 
sons would be entitled to practise before 
the Supreme Court or the High Courts, 
Any fee which may be payable by such 
persons before they can claim to be en- 
titled to practise would fall under 
Entry 96 of that List, Entry 44 of List 
Ili enables legislation with regard to its 
levy but the rates of the stamp duty can 
be prescribed by the Parliament only with 
regard to instruments falling within 
Entry 96 of List I and by the State Legis- 
lature under Entry 63 of List II. 

(Para 11) 
LP/LP/G830/72/SSG 
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The charging provisions levying 
stamp .duty can be enacted by both the 
Parliament and the State Legislature sub- 


ject to the provisions of Article 254 of 


the Constitution. The scheme of the 
Entries in the various Lists is that taxa- 
tion is not intended to be comprised in 
the main subject in which “it might on 
an extended construction be regarded as 
included but is treated as a distinct mat- 
ter for the purpose of legislative compe- 
tence”. Even under the residuary power 
of legislation conferred by Article 248 
the Parliament can only impose that tax 
which is not mentioned in either List TI 
or List H. (Para 12) 


Although the Advocates Act relates 
to legal practitioners, in its pith and sub- 
stance it is an enactment dealing with 
qualifications, enrolment, right to practise 
and discipline of the advocates. The fee 
of Rs. 250/- which an advocate must pay 
under the provisions of Section 24 (f) of 
the Act is covered by Entry 96 in List I 
which expressly relates to fees in respect 
of any of the matters in that List. The 
stamp duty which is payable on the cer- 
ficate of enrolment pertains to the domain 
of taxation and it is hardly possible to 
regard it as a condition which can be 
prescribed for enrolment under the En- 
tries in List. I. The imposition of such 
a duty falls in pith and substance under 
Entry 44 of List II and the prescribing 
of rates under Entry 63 of List IM. 

(Para 14) 

Thus the U. P. State Legislature is 
competent to legislate and impose stamp 
duty on the certificate of enrolment under 
Section 22 of Advocates Act to be issued 
by the State Bar Council of U. P. Hence, 
Section 11 (c), Sch. 1-B Article 17-A and 
Sch. 1-B Article 80 of Stamp Act as 
amended from time to time in its appli- 
cation to U. P. are constitutionally valid. 
AIR 1958 SC 468 and AIR 1952 Mad 895, 
Followed. (Para 14) 
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other words when the legislative: power 
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749, Followed; AIR 1972 SC 1788, Dis- 
tinguished. , (Para 15) 
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The following Judgment. of the 
Court was delivered A aca 

GROVER, J.:— This appeal by spe- 
cial leave against a jadne A Te 
Allahabad Hi ourt arises out of a peti- 
tion filed by the Bar Council of U, P, 
under Article 226 of the Constitution chal- 
lenging the amendments made in Art. 30 
of Schedule 1-B of the Indian Stamp 
Act by the U. P. Stamp (Amendment) 


Acts from 1962 onwards. The points | 


which arise for Soeomtnation are of some 
Importance to the. persons belonging to 
the legal profession. ss 


o 2 The Advocates Act 1961, heres 
inafter called the ‘Act’ was enacted by 
the Indian Parliament and was published 
in the Government of India Gazette dated 
May 19, 1961. By a notification dated 
August 7, 1961 the Central Government 
fixed August 16, 1961, as the date on 
which the provisions of Chapters I, n 
and VII of the Act were to come into 
force. The Bar Council of U. P, wag 
constituted thereafter. Another notifica- 
tion was issued on November 24, 1961, 
by the Central Government bringing into 
force Chapter III of the Act with imme- 
diate effect. Other Chapters were brought 
into force by subsequent notifications, 
Under Chapter III the State Bar Coun. 
cil and the Bar Council of India were en- 
trusted with the task of admission and 
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enrolment of advocates. The Bar Coun- 
cil of the State was required to prepare 
and maintain a roll of advocates as also 
to enter the names and addresses of those 
persons who were entered: as advocates: 
on the roll of advocates of the High 
Court under the Indian Bar Council Act 
1926 immediately before the appointed 
date, i.e. December 1, 1961. The State 
Bar Council had also the duty or the ob- 
ligation to enter on its roll all other per: 
sons who were admitted as advocates 
under the Act on or after the appointed 
day. Under Section 24 (1) (f) of the Act 
the State Bar Council was entitled to ad- 
mit a person as an advocate on its roll if 
he paid a fee of Rs. 250/- provided he ful- 
filled the qualifications prescribed by that 
section. But by reason of the amend- 
ment of Article 80 by the U. P. Stamp 
Amendment Act, 1962 an additional sum 
of Rs. 500/- became payable as stamp 
duty on the entry as an advocate on the 
State roll of Uttar Pradesh. The next 
amendment was made by the State Legis- 
lature by enacting the Uttar Pradesh 
Taxation Laws Amendment Act, 1969 
which was brought into force by a notifi- 
cation dated September 18, 1969, with 
effect from October 1, 1969. Clause 3 of 
Section 8 of the Amendment Act of 1969 
amended Article 30 of the Act. By this 
amendment Stamp Duty of Rs. 500/- was 
payable on “Certificate of enrolment 
wnder Section 22 of the Advocates Act, 
1961 issued by the State Bar Council of 
Uttar Pradesh”. The amendment was 
. made with retrospective effect. The latest 
amendment was made by the Indian 
Stamp (U. P. Amendment) Act 1970 in 
Section 11 of the Indian Stamp Act as 
amended in its application to U. P. For 
clause (c) the following clause was sub- 
stituted. 

“Certificate of enrolment under Sece 
tion 22 of the Advocates Act, 1961, issu- 
ed by the State Bar Council of Uttar 
Pradesh.” 

In Schedule 1-B after Article 17, Arti- 
cle 17-A was inserted. It was in these 
terms: 


e, 


ertificate of enrolment under Sec- 
tion 22 of the Advocates Act, 1961, issu- 
ed by the State Bar Council of Utiar 
Pradesh.” 
The stamp duty payable has been pres- 
cribed at Rs. 250/-. Article 830 was conse- 
quently omitted. 
8. The question which was agi- 
fated before the High Court and which 
has been raised before us is whether the 
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provision made by the State Legislature 
for imposition of duty on the certificate 
of enrolment to be issued by the State 
Bar Council is invalid and unconstitu- 
tional in view of the provision in the Act 
which prescribes a fee of Rs. 250/- only 
for enrolment as an advocate. In order 
to decide this question it is essential to 
advert to the background in which. the 
‘Act came to be enacted in 1961. The en- 
rolment of legal practitioners as advo- 
cates of the High Court was made origi- 
nally under one of the clauses of the Let- 
ters Patent in the case of Chartered High 
Courts in the Country. . So far as the 
High Courts which were not established 
by the Royal Charter were concerned 
Section 41 of the Legal Practitioners Act 
1879 provided that such a High Court 
could from time to time with the previous 
sanction of the Provincial Government 
make rules as to the qualifications and 
admission of proper persons to be advo- 
cates of the court and, subject to such . 
rules could enrol such and so many advo- 
cates as it thought: fit. 

4. The Bar Council Act 1926 was 
enacted to provide for the constitution 
of Bar Councils and for other purposes. 
Sections 8 and 4 dealt with the constitu- 
tion of Bar Council for every High 
Court. Section 8 related to admission 
and enrolment of advocates. That sec- 
tion, to the extent it is material, is res 
produced below: 

S. 8 (1) “No person shall be entitled 
as of right to practise in any High Court 
unless his name is entered in the roll of 
the advocates of the High Court main- 
tained under this Act: 

Provided that nothing in this sub- 
section shall apply to any attorney of the 
High Court. 

(2) The High Court shall prepare and 


maintain a roll of advocates of the High 
Court in which shall be entered the 
names of— 


(a) All persons who were, as advo- 
cates, vakils or pleaders entitled as of 
right to practise in the High Court im- 
mediately before the date on which this 
section comes into force in respect there- 
of; and : 

(b) all other persons who have been 
admitted to be advocates of the High 
Court under this Act: 

Provided that such persons shall have 
paid in respect of enrolment the stamp 
duty, if any, chargeable under the Indian 
Stamp Act, 1899, and a fee,, payable to 
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the Bar Council, which shall be ten 
rupees in the case of the persons referred 
to in clause (a) and in other cases such 
amount as may be prescribed, 
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(5) The High Court shall issue a cer- 
tificate of enrolment to every person en- 
rolled under this section. 


(6) The High Court shall send to the 
Bar Council a copy of the roll as prepared 
under this section and shall thereafter 
communicate to the Bar Council all alter- 
ations in, and additions to, the roll as 
soon as the same have been made”. 


Thus the position under Section 8 
was that a fee of Rs. 10/- was payable to 
the Bar Council in the case of persons 
who were, as advocates, vakils or plea- 
ders entitled as of right to practice in 
the High Court immediately before the 
date on which S. 8 came into force as also 
others who were admitted to be advocates 
under the said Act. In respect of the entry 
on the roll of the High Court the stamp 
duty was payable under Art. 30 of Sche- 
dule 1-B of the Indian Stamp Act as 
amended in U. P. 


5. Section 9 dealt with the quali- 
fications and admission of advocates. It 
was provided thereby that the Bar Coun- 
cil could, with the previous sanction of 
the High Court, make rules to regulate 
the admission of persons to be advocates 
of the High Court. But such rules could 
not limit or in any way affect the power 
of the High Court to refuse admission to 
any person at its discretion. Under sub- 
section (2) the rules could provide, inter 
alia, for the qualifications to be possessed 
by persons applying for admission as 
advocates and the charging of the fee 
payable to the Bar Council in respect of 
enrolment. Section 14 conferred a right 
on the advocates, inter alia, to practice 

.in the High Court of which they were 
advocates and appear before any other 
Tribunal or person legally authorised to 
take evidence. 


6. Prior to 1953 an All India Bar 
Committee was appointed which made 
recommendations in 1958 after taking into 
account the recommendation of the Law 
Commission on the subject of role of 
judicial administration in so far as the 
recommendation related to the Bar and 
to legal education. In the statement of 
objects and reasons of the Bill which 
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came to be enacted as the Act the main 
features were stated to be as follows: 


. (1) The establishment of an All India 
Bar Council and a common roll of Advo- 
cates, and Advocate on the common roll 
having a right to practise in any part of 
the country and in any Court, including 
the Supreme Court; 


(2) The integration of the bar into 4 
Single class of legal practitioners known 
as advocates; 

(3) the prescription of a uniform qua- 
lification for the admission of persons to 
be advocates; 

(4) the 
senior advocates 
based on merit; 

(5) the creation of autonomous Bar 
Councils, one for the whole of India and 
one for each State. 

According to the preamble the Act was 
meant to amend and consolidate the law, 
relating to legal practitioners and to pro- 
vide for the constitution of Bar Councils 
and an all India Bar. Chapter II dealt 
with Bar Councils. There was to be 4 
Bar Council for each State and a Bar 
Council of India as provided by Secs. 3 
and 4 respectively. Under Section 6 the 
functions of the State Bar Council, inter 
alia, were to admit persons as advocates 
on its roll and to prepare and maintain 
such roll. Section 7 dealt with the func- 
tions of Bar Council of India. Amongst 
them the Bar Council of India had to pre- 
pare and maintain a common roll of advo- 
cates; to lay down standards of ‘profes- 
sional conduct and etiquette for advo- 
cates; to safeguard the rights, privileges 
and interests of advocates etc. Chapter 
UI dealt with admission and enrolment 
of advocates. Under Sec. 17 the State Bar 
Council was to maintain a roll of advo- 
eates in which the names and addresség 
had to be entered of (a) all persons who 
were entered as advocates on the roll of 
any High Court under the Indian Bar 
Council Act 1926 immediately before the 
appointed day and who within the pres- 
cribed time, expressed an intention in the 
prescribed manner to practice within the 
jurisdiction of the Bar Council and (b) all 
other persons who were admitted to be 
advocates on the roll of the State Bar 
Council under the Act on or after the ap- 
pointed day. No person was to be en- 
rolled as an advocate on the roll of more 
than one State Bar Council. Section 18 
laid down that any person whose name 
was entered as an advocate on the roll 
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of any State Bar Council could make an 
application to the Bar Council of India 
for the transfer of his name from the roll 
of that State Council to the roll of any 
other State Bar Council. On receipt of 
such application the Bar Council of India 
was to direct that the name of such per- 
sons shall, without payment of any fee, be 
removed from the roll of the first named 
State Bar Council and entered in the 
roll of the other Bar Council and the 
State Bar Councils concerned were en- 
joined to comply with such a direction. 
Under Section 19 every State Bar Coun- 
cil had to send the Bar Council of India 
an authenticated copy of the roll. of ad- 
vocates prepared by it for the first time 
and thereafter communicate all altera- 
tions and additions etc., to any such roll 
Section 20 contained a similar provision 
making it obligatory on the Bar Council 
of India to maintain a common roll of 
advocates comprising the entries made in 
all State rolls and include the names of 
all advocates entitled as of right to prac- 
tise in the Supreme Court immediately 
before. the appointed day whose names 
were not entered in any State roll. Sec- 
tion 22 was in the following terms:— 

“Certificate of enrolment — There 
shall be issued a certificate of enrolment, 
in the prescribed form— 

(i) by the State Bar Council to every 
person whose name is entered in the roll 
of advocates maintained by it under this 
Act; and i 

(ii) by the Bar Council of India to 
every person whose name is entered in 
the common roll without his name hav- 
ing already been entered in any State 
roll.” 


Section 24 laid down the qualifications 
of persons who could be admitted as 
advocates on a State roll. These qualifi- 
cations included the requirement of com- 
pletion of the age of 21 years and ob- 
taining of a degree in law or. being a Bar- 
rister etc., and Clauses (e) and ( of sub- 
section (1) made it obligatory that such 
a person shoul the other conditions 
which might be specified in the rules 
made by the Bar Council and should have 
paid an enrolment fee of Rs. 250/- to the 
State Bar Council. Under Section 25 the 
application for admission had to be made 
in the prescribed form to the State Bar 
Council within whose jurisdiction the ap- 
plicant proposed to practise. Chapter V, 
related to the right to practise. From the 
appointed day there was to be only one 
class of persons entitled to practice the 
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profession of law, namely, advocates. 
Every advocate whose name was entered 
in a common roll was entitled as of right 
to practise throughout the territories to 
which the Act extended in all courts in- 
cluding the Supreme Court, before any 
Tribunal or person legally authorised to 
take evidence and appear before any 
other authority or person before whom 
such advocate was by or under any law 
for the time being im force entitled to 
practise. No person could, after the ap- 
pointed day, be entitled to practise in 
any court or before any authority or per- 
son unless he was enrolled as an advocate - 
under the Act. The High Court could 
make rules Jaying down conditions sub- 
ject to which an advocate was to be per- 
mitted to practise in the High Court and 
the courts subordinate thereto. All these 
provisions were contained in Chapter IV 
of the Act. As provided by Section 52 
nothing in the Act was to be deemed to 
affect the power of the Supreme Court 
to make rules under Article 145 of the 
Constitution for laying down the condi- 
tions subject to which a senior advocate 
was entitled to practise in that court and 
for determining the persons who would 
be entitled to act in that court. 


7. It is quite apparent that the 
main objective of the integration of the 
Bar into a single class of legal practitioners 
known as advocates and the prescription 
of uniform qualifications for the admis- 
sion of such persons jo the profession was 
sought to be achieved by the provisions 
of the Act. It was essential for an advo- 
cate if he wanted to practise to have his 
name on the common roll of advocates 
which was to be prepared and maintain- 
ed by the Bar Council of India. The 
common roll, however, was to comprise 
entries made in all State rolls and was to 
include the names of advocates entitled 
as of right to practise in the Supreme 
Court immediately before the appointed 
day whose names were not entered in any 
State roll. If a person did not fall with- 
in the latter class his name had to be 
borne on the roll of advocates of the State 
Bar Council. Apart from fulfilling the ` 
qualifications laid down by the Act and 
the other conditions specified therein or 
by any rules framed under its provisions 
the advocate had to pay an enrolment 
fee of Rs. 250/- to the State Bar Council. 
Section 24 (1) as already stated, contained 
the conditions for the admission of an 
advocate on the State roll and sub-cl. (£). 
of sub-section (1) constituted one of those 
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conditions without the fulfilment of which 
a person could not be said to satisfy the 
requirements of Section 24. Under the 
Act only that sum or amount was pay- 
able and even when an advocate desired 
to have his name transferred from one 
State roll to another he could get the 
same done without payment of any ad- 
ditional fee (vide Section 18). 


8. Now by the Act, Section 8 of 
the Bar Councils Act apart from other 
sections was repealed. In spite of the re- 
peal of that provision it appears that in 
the Indian Stamp Act Article 30 .continu- 
ed to be so framed as to make a provi- 
sion for levy of a duty on entry as an 
advocate on the roll of any High Court 
under the Indian Bar Councils Act 1926 
or in exercise of the power conferred on 
such court by Letters Patent or by the 
Legal Practitioners Act 1879. After the 
repeal of the relevant and material por- 
tions of these enactments relating to ad- 
mission of advocates by the Act this Arti- 
cle would appear to have become obsolete 
But different States inserted provi- 
sions levying duty on the certificate of 
enrolment in the roll of advocates pre- 
pared and maintained by the State Bar 
Councils under the Act. 


9. - The learned Single Judge who 
heard the writ petition filed by the Bar 
Council of Uttar Pradesh allowed the 
same by a judgment dated November 12, 
1963. He proceeded to consider whe- 
ther the Stamp Amendment Acts which 
had been passed after the enactment of 
the Act were valid under the provisions 
of Article 246 of the Constitution. He 
was of the view that it was within the 
exclusive competence of the Parliament 
to legislate in respect of persons entitled 
to practise before the Supreme Court and 
the High Courts and the State Legisla- 
tures had no such competence. As Sec- 
tion 8 (2) (b) of the Indian Bar Councils 
Act 1926 had been repealed and under 
Section 24 (D (g) of the Act the Parlia- 
ment had prescribed the payment of a fee 
of Rs. 250/- only for enrolment by the 
_ State Bar Council it must be assumed 

that the Parliament had deliberately omit- 
ted the previous pattern in regard to the 
payment of the stamp duty by the per- 
sons wishing to be enrolled as advocates 
of High Court while enacting the Act. 
The Act was a very comprehensive enact- 
ment and the Parliament had dealt with 
every aspect of the matter including the 
conditions which had to be fulfilled be- 
fore a person could be admitted as an 
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advocate on the State roll. As the 
levy of stamp duty on the certi- 
ficate of enrolment was not one of 
those conditions prescribed by the Act 
the State Legislature had, by levying 
stamp duty on such a certificate, en- 
croached on the legislative field of Par- 
liament. Principally on these grounds 
the leamed Judge allowed the writ peti- 
tion. 

10. A special appeal against the 
judgment of the Single Judge was taken 
to a Division Bench. After referring to 
the various entries in the three lists it 
was held that no question of repugnancy 
arose between the Stamp Amendment 
Acts and the provisions of the Act. Spe- 
cial notice was taken of the omission in 
the Act of a provision barring the levy of 
stamp duty on the certificate of enrol- 
ment or entry on the roll relating to the 
admission of an advocate. It was point- 
ed out that no question of repugnancy 
could arise under Art. 254 of the Con- 
stitution because the Stamp Amendment 
Laws had received the consideration of 
the President and his assent and thus the 
conditions laid down by Article 254 (2 
had been complied with. The appe 
was allowed and the judgment of the 
learned Single Judge was set aside. 

ll. Now Entries 77 and 78 in 
List I in the Seventh Schedule to the 
Constitution are as follows: __ : 

“77. Constitution, organisation, juris- 
diction and powers of the Supreme Court 
(including contempt of such Court), and 
the fees taken therein; persons entitled 
to practise before the Supreme Court. 

78. Constitution and organisation (in- 
cluding vacations) of the High Courts ex- 
cept provisions as to officers and servants 
of High Courts; persons entitled to prac- 
tise before High Courts.” 

Entry 91 relates to rates of stamp duty 
in respect of certain instruments which 
do not cover an instrument or a docu 
ment with which we are concerned, 
namely, certificate of enrolment issued 
under Section 22 of the Act. Entry 96 
in the same list relates to fees in respect 
of any of the matters in the List 
but not including the fee taken in 
any Court. Entry 63 in List II re- 
lates to rates of stamp duty in respect of 
documents other than those specified in 
List I ie. Entry 91. In the same List 
Entry 66 relates to fees in respect of any 
of the matters in that List but not in- 
cluding fee taken in any court. The fol- 
lowing Entries in List I may be repro- 
uced: 
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“96. Legal, medical and other pro- 
Eessions”. . 

“44. Stamp duties other than duties 

or feés collected by means of judicial 
stamps, but not including rates of stamp. 
duty”. 
There is no dispute that the Act was en- 
acted under Entries 77 and 78 in List I. 
It is equally clear that the words “per- 
sons entitled to practise” would include 
determining or prescribing the qualifica- 
tions and conditions that a person should 
possess and satisfy before becoming en- 
titled to practise as an advocate before 
the Supreme Court or the High Courts. 
So far as persons entitled to practise be- 
fore these courts are concerned “the 
power to legislate in regard to them is 
carved out from the general power relat- 
ing to the provision in Entry 26 in List 
‘TI and is made the exclusive field for 
Parliament”. In other words the power 
to legislate in regard to persons entitled 
to practise before the Supreme Court 
and the High Courts is altogether exclud- 
ed from Entry 26 in List Ill. (See O. N. 
Mohindroo v. The Bar Council of Delhi. 
(1968) 2 SCR 709 = (AIR 1968 SC 888)). 
From the entries the following scheme 
with regard to persons entitled to prac- 
tise will appear to emerge; (1) The Par- 
liament has the exclusive power under 
Entry 77 and Entry 78 in List I to pres- 
cribe, inter alia, the qualifications and con- 
ditions on the fulfilment of which per- 
sons would be entitled to practise before 
the Supreme Court or the High Courts. 
Any fee which may be payable by such 
persons before they can claim to be en- 
titled to practise would fall under 
Entry 96 of that List; (2) Entry 44 of 
List WI enables legislation with regard 
to its levy but the rates of the stamp duty 
can be prescribed by the Parliament only 
with regard to instruments falling within 
Entry 96 of List I and by the State Legis- 
lature under Entry 63 of List H 


12. The main question on which 
the controversy has centered is whether 
the levy of stamp dary on the certificate 
of enrolment of an advocate is a purely 
taxation measure or whether it is a part 
of the conditions prescribed by Section 24 
of the Act which an advocate must satis- 
fy before he becomes entitled to practise. 
If the requirement of the payment of 
such a duty is a condition precedent to 
the conferment on a person of the privi- 
lege of audience and representing suitors 
before the Supreme Court and the High 
Courts any legislation relating to it would 
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be within the competence of the Parlia- 
ment. If, however, it is purely a taxation 
measure, then it would fall within Entry 
44 of the Concurrent List in which event 
both the Parliament and the State Legis- 
lature would be competent to enact le- 
gislation for the levy of the duty al- 
though it is only under Entry 63 of 
List I that rates can be prescribed by 
the State Legislature. In other words, 
the charging provisions can be enacted: 
by both the Parliament and the State 
Legislatures subject to the provisions of 
Article 254 of the Constitution, it is well 
settled that the scheme of the Entries in 
the various lists is that taxation is not 
intended to be comprised in the main 
subject in which “it might on an extended 
construction be regarded as included but 
is treated as a distinct matter for the 
purpose of legislative competence”. Even 
under the residuary power of legislation 
conferred by Article 248 the Parliament 
can only impose that tax which is not 
mentioned in either List HI or List II. 
13. It has been pointed out on 
behalf of the respondents that the Indian 
Bar Councils Act 1926 was passed under 
the provisions of the Government of India 
Act 1915. Under that Act the States had 
no power to levy tax in the nature of a 
stamp duty. It was possibly for that rea- 
son that a provision was made in Sec- 
tion 8 (2) by the Central Legislature ex- 
pressly saying that the persons who were 
to be enrolled as advocates shall have to 
pay stamp duty, if any, chargeable under 
the Indian Stamp Act 1899 and fee pay- 
able to the Bar Council. In the Govern- 
ment of India Act 1985 there was no 
entry equivalent to Entries 77 and 78 of 
the Constitution in List I. Entry 57 in 
List I of the Act of 1935 corresponded to 
Entry 91 in List I of the Constitution. 
Entry 51 in List II of that Act corres- 
ponded to Entry 68 in Iist II of the Con- 
stitution. Entry 13 in the Concurrent list 
in the Schedule to the 1985 Act corres- 
ponded to Entry 44 in List III of the Con- 
stitution. Entry 16 in the Concurrent 
List in the Schedule to the Act was 
“legal, medical and other professions”. It 
was similar to Entry 26 in List III of the 
Constitution. The stamp duty was pay- 
able to the Bar Council in Uttar Pradesh 
as provided by the Bar Councils Act 1926 
under Entry 30 of U. P. Act III of 1936. 
After the Constitution came into force the 
U. P. Stamp Amendment Act 1952 was 
enacted. The charging section was Sec- 
tion 8 under which among others every 
instrument mentioned in Schedule 1 (A) 
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` or 1 (B) executed in Uttar Pradesh was 
chargeable with the duty of the amount 
indicated in those schedules. When the 
Act was enacted its provisions fell princi- 
pally imder Entries 77 and 78 in List I of 
ihe Seventh Schedule. These entries, it 
has been strenuously argued on behalf 
of the respondents, do not include the 
taxing power which was contained in the 
different Entries which have already 
been indicated. The stamp duty pertains 
to the domain of taxation and is covere 
by Entry 63 in List I read with Entry 44 
in List I. 


34. As already noticed the entire 
scheme of the Act was to have complete 
uniformity so far as advocates were con- 
cemed for the whole country. This es- 
sentially involved the question of the 
payment which an advocate had to make 
for getting a certificate with regard to his 
entry on the roll either of the State Bar 
Council or the common roll of the Bar 
Council of India. The fee prescribed for 
that purpose by the Act was Rs. 250/-. 
Unfortunately the Parliament while 
enacting the Act made no provision that 
in addition to the fee of 250/- the Advo- 
cates s not have to pay any stamp 
duty which is essentially in the nature of 
a tax on the certificate of enrolment to 
be issued by the sear ee ne ici or 
exempt the payment of Stamp duty on 
the as i ates of enrolment. That could 


have been done under Entry 44 of List 
III. In the absence of any such provision 
the position which emerges may be stat- 
ed thus. 


Although the Act relates to 
in its pith and sub- 
dealing with 
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dararamier & Co. v. State of Andh. Pra., 
1958 SCR 1422 = (AIR 1958 SC 468), it 
was observed after a full examination of 
the scheme of Entries at page 1480:— 
“The above analysis — and it is not 


_ exhaustive of the Entries in the Lists — ` 


leads to the inference that taxation is not 
intended to be comprised in the main 
subject in which it might on an extended 
construction be regarded as included, but 
is treated as a distinct matter for purpo- 
ses of legislative competence. And this 
distinction is also manifest in the langu- 
age of Article 248, Clauses (1) and (2) 
and of Entry 97 in List I of the Consti- 
tution.” 

In S. Ananthakrishnan v. State of 
Madras, TLR (1952) Mad 983 = (AIR 1952 
Mad 895), the levy of stamp duty on a 
document which gives a person the privi- 
lege or the right to plead and act on be~ 
half of the suitors was considered to fall 
within the taxing power of the State. It 
is difficult to escape the conclusion that 
the levy of stamp duty by means of the 
Stamp Amendment Acts in the State of 
Uttar Pradesh was not covered by any of 
the Entries in List I and therefore it 
could not be said that the State was in- 
competent to levy the duty and prescribe 
the rate under Entry 44 of List IL and 
Entry 68 of List IL in the Seventh Sche- 
dule to the Constitution. Any argument 
on the basis of legislative incompetence, 
has, therefore, to be repelled. 

15. A contention sought to be 
raised on behalf of the appellants based 
on the question of repugnancy can hardly 
be of any avail. Once it is held that the 
power to tax was within the competence 
of the State Legislature no question of 
repugnancy under Article 254 of the Con- 
stitution could arise. The question of re- 
pugnancy can only arise in matters where 
both the Parliament and the State Legis- 
lature have legislative competence to 
pass laws. In other words when the 
legislative power is located in the Con- 
current List the question of repugnancy 
arises; See Prem Nath Kaul v. State of 
Jammu & Kashmir, (1959) Supp 2 SCR 


` 270 = (AIR 1959 SC 749). Moreover in the 


present case the provisions of cl. (2) of 
Article 254 of the Constitution have been 
complied with inasmuch as the assent of 
the President has been taken while enact- 
ing the impugned Amending Acts. The 
tule laid down in the State of Jammu & 
Kashmir v. M. S. Farooqui, C. A. 
No. 1572 of 1968, D/- 17-3-1972 = (re- 
ported in AIR 1972 SC 1738), which has 
been invoked on behalf of the appellant 
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cinnot be applied. It is true that it was 

id down therein that where the Parlia- 
ment had occupied the fiel@ and had 
given clear indication of the manner in 
which any disciplinary action should be 
taken against the members of the All 
India Services it was not open to the State 
Legislature to deal with infliction of dis- 
ciplinary punishments in respect of those 
persons. Article 254 was applied al- 
though there was no repugnancy arising 
out of legislation under the Concurrent 
List. So far as the Constitution appli- 
cable to the State of Jammu & Kashmir 
was concerned at the relevant time there 
was no Concurrent List. It was in that 
situation that Article 254 was applied as 
it existed in respect of the State of Jammu 
& Kashmir. Decisions of this Court that 
under Article 254 (1) the question of re- 
pugnancy arises where both Parliament 
and the State Legislatures have operated 
in the same field in respect of matters 
enumerated in the Concurrent List were 
distinguished by saying that the above 
cases are not applicable as the language 
of Article 254 as applicable to Jammu & 
Kashmir was different. 


16. Lastly we may deal with the 
point of discrimination which has also 
been raised on behalf of the appellant. It 
is based on the provisions contained in 
the Act which entitle an advocate on the 
roll of one State Bar Council to get his 
name transferred to the roll of another 
State Bar Council without payment of 
any additional fee. It has been urged 
that if an advocate whose name is borne 
on the roll of the Bar Council of a State 
where no duty is leviable on the certifi- 
cate of enrolment wishes to get his name 
transferred to the roll of the Bar Council 
of Uttar Pradesh he shall have to pay the 
duty prescribed by the Stamp Amend- 
ment Acts. Hf, however, he wishes to 
have his name transferred to the roll of 
some other State where no duty is levia- 
ble he will have to pay no duty at all. 
Discrimination thus is stated to arise in 
two ways: (1) the advocate in one State 
has to pay only the enrolment fee of 
Rs. 250/- and no more; whereas in Uttar 
Pradesh an advocate has to pay not only 
Rs. 250/- as enrolment fee but also a 
stamp duty as prescribed by the Stamp 
Amendment Acts. Secondly, in the mat- 
ter of transfer also discrimination arises 
as has been indicated above. Such an 
argument can have no substance because 
Article 14 can have no application where 
the sources of authority of the Parliamen- 


Sayeedir Rehman v. State of Bihar 


. 6.0. 239 


tary and State legislation are different.| ea: 
See the State of Madhya Pradesh v. G. C. 
Mandawar, (1955) 1 SCR 599 = (ATR 
1954 SC 498). sol 
. 17. We are certainly not. happy 
with the result. As we look at the pro-- 
visions of the Act and the entire scheme 
and purpose underlying it we have no 
doubt that it was intended to constitute 
one common Bar for the whole country 
and to provide machinery for its regu- 
lated functioning. The advocates were 
to have complete facilities for enrolment 
and practising as advocates throughout 
the country once they had fulfilled the 
conditions Jaid down by Section 24. But 
no provision having been made that apart 
from the enrolment fee no stamp duty 
would be Ieviable on the certificate of 
enrolment or that the same will be ex- 
empt from stamp duty it has been left to 
the State Legislature to amend the rele- 
vant schedules in the Stamp Act and im- 
pose such duties as“they choose to levy 
on the certificate of enrolment. That has 
been done by the State of Uttar Pradesh 
and Mysore. We have not been informed 
about such legislation by other States. In 
order to achieve uniformity it is for 
the States to refrain from levying any. 
stamp duty on the certificate of enrol- 
ment or the Parliament to enact proper 
legislation so as to do away with a fea- 
ture which is certainly derogatory of the 
ultimate aim and goal of the Act of hav- 
ing a common Bar for the whole country 
with uniformity in all material respects. 
18. We are, however, constrained 
to dismiss this appeal but we make no 


order as to costs. 
Appeal dismissed. 
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passed. by hitn must give a hearing to 
the teacher who‘would be affected by 
the order. Decision of Patna High Court 
D/- 3-9-1965 Reversed. (X-Ref: Bihar 
High Schools Control and ` Regulation 
of Administration Att (13 of 1960), Sec~+ 
tion 5). . aK (Para 7) 


_ _ Brief Note: — This unwritten right 
of hearing is fundamental to a just 
decision by any authority which deci- 
des a controversial issue affecting the 
rights of the rival contestants. This 
right has its roots in the notion of fair 
procedure, It draws the attention of 
the party concerned to the imperative 
necessity of not overlooking the other 
side of the case before coming to its 
decision, for nothing is more likely to 
conduce to just and right decision than 
the practice of giving hearing to the 
affected parties. The omission of ex- 
press requirement of fair hearing in the 
rules or other source of power claimed 
for reconsidering an order is supplied 
by the rule of justice which is con- 
sidered as an integral part of our judi- 
cial process which also governs quasi- 
fudicial authorities when deciding con- 


-. troversial points affecting rights of 


` parties. (Para 7) 
Cases Referred: Chronological Paras 
1963 BLJR 880, Laladhar Jha 


v. Board of Secondary Education 
Patna 3 


The Judgment of fhe Court was 
delivered by 

DUA, J. This appeal is by spe- 
cial leave and is directed against the 
order of the High Court of Judicature 
at Patna dated September 3, 1965 dis- 
missing the appellant’s writ petition. 


_ 2. The appellant, a teacher of 
Araria Higher Secondary School was 
dismissed from service by the Manag- 
ing Committee of the said school at a 
meeting held on February 27, 1958 on 
a charge of misappropriation of school 
money. On appeal by him the Presi- 
dent of the Board of Secondary Educa- 
fion, set aside the order of dismissal by 
order dated April 22, 1960 and direct- 
ed his reinstatement in service. By the 
Same order of reinstatement a further 
direction was given that the appellant 
should be paid full salary, dearness al- 
fowance and increment from the date 
of his suspension till the date of rein- 
Statement after adjusting the amount 
already paid. When this order was 
received by the Managing Committee 
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A.I. 
it was obeyed’ so far as the reinstate= 


=u 


‘ment of the appellant is concerned but 


the Managing Committee requested the 
President of the Board of Secondary 
Education “to review the whole matter 
specially with regard to the payments 
for the period of suspension”. The 
President by his order dated February 
25, 1961, reviewed the matter and 
modified his earlier order made on ap- 
peal by providing that the appellant 
would be entitled only to subsistence al- 
Towance for the period of his suspen- 
sion. That decision was conveyed by the 
Secretary. Board of Secondary Educa- 
tion to the District Education Officer in 
letter no. 2799-100-1 dated February 25, 
1961 which reads: 


~ “With reference to your letter No. 
957, dated 29th July, 1960, I have, 
under orders of the President to say 
that you direct the Managing Commit- 
tee of the Araria High School, to treat 
the period during which Shri Sayeed- 
Ur-Rahman remained off duty, as 
period of suspension and pay him sub- 
sistence allowance according to the 
rules.” 

Tt is not disputed before us that this 
order was made without affording the 
appellant any hearing. After the said 
order the appellant is said’ to have 
made several representations to the 
President of the Board but reconsidera- 
tion of the order dated February 25, 
1961, was declined and it was reiterat- 
ed that the appellant was entitled only 
fo subsistence allowance during the 
period of suspension. That order was 
conveyed by the Secretary, Board of 
Secondary Education to the appellant 
as per communication no. 233/4A-97-58 
dated January 18, 1964 which reads: 

“With reference to your represen- 
fation dated 27th December, 1963, I 
have to state that the President, Board 
of Secondary Education, Bihar had 
been pleased to order that Shri Sa~ 
yeedur Rahaman should be paid 
subsistence allowance only during his 
suspension period. The order cannot be 
revised now.” 

It is not disputed that this order was 
also made without affording any~hear- 
ing to the appellant. 

3. The appellant thereupon fil- 
ed an application under Arts. 226 and 
227 of the Constitution in the High 
Court of Judicature at Patna in which 
it was contended on his behalf that the 
President of the Board of Secondary 


yo 


t 


é 
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Education could not modify the earlier 
order dated April 22, ~1960 without 


giving to the petitioner. an, adequate. 


opportunity of being heard? The High 
‘Court considered this argument to be 
Without merit because according to an 
earlier Bench decision of the High Court 
in Liladhar Jha v. Board of Secondary 
Education, Patna, 1963 BLJR 880 the 
President of the Board of Secondary 
Education as appellate authority was 


empowered only to direct reinstatement- 


of a dismissed teacher and had no 
furisdiction to make any order with 
regard to the payment of any arrears 
due to him. Though the correctness of 
this decision was questioned before the 
High Court by the counsel representing 
the appellant in that Court the Bench 
hearing the writ petition did not con- 
sider it to be a fit case for reference 
to a larger bench to re-examine the 
view taken in the case of Liladhar Jha 
(supra). On this view the High Court 
held the order of the President’ of the 
Board of Secondary Education dated 
April 22, 1960 directing payment of 
Eull salary, dearness allowance and in- 
crement to the petitioner fromthe date 
of his suspension till the date of rein- 
statement to be invalid. Having so 
held the High Court proceeded to 
observe that the petitioner would 
gain nothing if it was further held that 
the subsequent order of the President 
dated January 18, 1964 modifying the 
earlier order of April 22, 1960 was held 
invalid on the ground that no opportu- 
nity of hearing was given to the appel- 
fant. This question, in the opinion of 
High Court, had become somewhat 
academic because the appellant could 
not get any relief in that writ petition. 

Before us on behalf of the 
appellant it was strenuously contended 
that the appellant had approached the 
High Court with his grievance only 
against the order made by the Presi- 
dent of the Board reviewing his earlier 
order dated April 22, 1960 without 
hearing the appellant and that being 
the only relief claimed by him, if the 
said order of review was unconstitu- 
tional having been made to the appel- 
lant’s prejudice without affording him 
an adequate opportunity of being heard 
then the High Court. could not decline 
him the relief of declaring it to be in- 
valid, on the sole ground that the ear- 
lier order (which was not challenged 
by the petitioner in those proceedings 
and had not been got quashed by the 
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Maneging Committee in-any appropri- 
ate proceedings) being-ċọntrary to law 
on tze basis of .Lilddhar Jha (supra), 
it weuld be somewhat’ academic to de- 
clare as invalid -the“review order im- 
pugred by the appellant before that 
‘Court. According: to the appellant so 
ong as the order ‘of the Board of Se- 
condary Education réviewing the ear- 
lier erder of April 22, 1960 was not ex- 
pressly declared to be invalid, the 
Managing Committee of Araria Higher 
Secondary School was not likely to pay 
to him the arrears of salary due to 
him as a result of the order of his 
reinstatement in service. In this con- 
nection the appellant’s learned counsel 
drew our attention to R. 18 of the rules 
governing the service conditions of 
teackers in non-Government High 
Schools framed as per Government re~ 
solufion dated September 7, 1955, 
This rule reads: 

18. In case the Managing Com- 
mittee violates these rules or fails to 
carr7 out the orders and instructions 
of tae Board of Secondary Education, 
or g-ve effect to the decisions of’ the 
Board, the Board shall have the right 
to withdraw recognition of the school 
or suspend the grant or take such 
a action or actions as it may think 

it. 

Accec~ding to the submission, the Manag- 
ing Committee is bound to carry out 
the arders and instructions of the Board 
and if the orders dated February 25, 
1961 and January 18, 1964 are not 
quashed the Managing Committee may 
feel] reluctant to ignore them. Our 
attemtion was also drawn to R. 12 (2). 
Rule 12 provides: 

*12. The Managing Committee may 
impese the following punishment on 
any member of the staff including 
those on probation after having finally 
considered his explanation and the 
charges levelled against him in writing: 

(ii Warning, (ii) Censure, (iii) With- 
holGing of normal increments, (iv) Dis- 
charge, (v) Dismissal, 

Note. — (1) Proceedings are to be 
star-2d against teachers concerned by 
the Secretary on the report of the 
Headmaster or by the President, on the 
repct of the Secretary, or by the Pre- 
sident himself, or by the Managing 
Cor-nittee as a whole. Ordinarily the 
Maraging Committee as a whole has 
the power to suspend the teacher but 
in cases of urgency, the Secretary in 
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consultation with the President may 
suspend a teacher but this must be ap- 
proved by the Managing Committee 
within a fortnight. Charges must be 
handed to the teacher in writing within 
two days of the suspension order. The 
teacher concerned must submit his ex- 
planation: within seven days of the 
receipt of the charges. A meeting of the 
Managing Committee shall be con- 
vened within a fortnight from the 
date of suspension order, for which a 
clear seven days’ notice shall be given 
to every member. Such meetings should 
have a quorum of two-third of the total 
number of members (that is, eight mem- 
bers). If the teacher member or the 
Headmaster himself is involved, he 
shall not attend the meeting. Orders of 
discharge or dismissal shall be valid 
only if they have been passed by the 
Managing Committee. In no case, how- 
ever, shall a teacher be kept, under 
Suspension for a period exceeding 30 
days or in case he has filed an 
appeal upto two months or till the dis- 
posal of his appeal, 


(2) During the period of suspension 
the teacher shall be allowed to draw 
half his salary plus dearness allowance 
and upon exoneration, the balance shall 
be paid to him.” 

5. On behalf of the respondents 
Shri S. C. Agarwal appearing for the 
State of Bihar and the Board of Se- 
condary Education, did not challenge 
the view taken by the Patna High 
Court in the case of Liladhar Jha, 1963 
BLJR 880 (supra). He tried to justify 
the impugned order only on the rea~ 
sons stated by the High Court. 

.. 6. In our opinion on the facts 
and circumstances of this case it was 
incumbent on the High Court to de- 
clare as invalid, the order of the Pre- 
sident of the Board of Secondary Edu- 
cation dated February 25, 1961 review- 
ing the earlier order dated April 22, 
1960, without affording to the appellant 
any opportunity of being heard, and 
also his order dated January 18, 1964. 
The appellant had approached the High 
Court with a grievance against that 
order and the order dated April 22, 
1960, which was in his favour, was ad- 
visedly not challenged by him. To de- 
cline to the appellant the relief claim- 
ed by him to which, according to the 
High Court’s own reasoning, he was 
without doubt entitled, on the mere 
ground that it would be academic to do 
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so, seems to,us to be highly unfair and 
unjust to the appellant, because, as 
represented before us, the Managing 
Committee. might well take a different 
view and feel that the orders passed 
by the President of the Board of Se~, 
condary Education, reviewing the ear~ 
lier order dated April 22, 1960 having 
not been specifically quashed and set 
aside by the High Court, are still opera- 
tive, demanding compliance. Under 


.R. 18 and S. 5 of the Bihar High Schoo. 


(Control and Regulation of Adminis- 
tration) Act (Bihar Act XII), 1960 the 
Managing Committee is expected to 
obey the directions of the Board. It 
may also be pointed out that under 
S. 6 of the above Act orders of the 
Board are final. It is not stated before 
us that the order dated April 22, 1960 
was ever got set aside by the Manag- 
ing Committee or even assailed by it 
in appropriate proceedings, but we ex- 
press no considered opinion on that 
question, the same having not been can- 
vassed before us. 

T. In our view, the only just 
and fair order to be made in these pro- 
ceedings is to allow this appeal, set aside 
the impugned order of the High Court 
as also the order made by the President 
of the Board of Secondary Education 
dated February 25, 1961 (reviewing his 
earlier order dated April 22, 1960) along 
with the subsequent order of the Pre- 
sident of the Board dated January 18, 
1964 rejecting the appellant’s represen- 
tation and reiterating the order that 
he should be paid subsistence allow- 
ance only during his suspension period. 
After setting aside these orders the 
position is that the parties are relegat- 
ed to the stage immediately prior to 
the order dated February 25, 1961, 
with the result that the President of the 
Board of Secondary Education would 
now have to deal with and dispose of, 
in accordance with law, the request of 
the Managing Committee of Arari 
Higher Secondary School for re-consi- 
dering the order of April 22, 1960. If 
the Board deems it proper to reconsi~ 
der that order then the appellant must 
be afforded a reasonable opportunity of 
hearing and of adequately representing 
his case. Rule 16 provides for appeal 
from the orders made under R. 15 and 
R. 17 provides for hearing the appel- 
lant and the Secretary of the Manag- 
ing Committee. Rule 17 reads: 

“17. The appeal of the person con= 
cerned shall be heard by the President 


1978 
of the Board of Secondary Education 
or any member of the Board of Secon- 
dary Education duly nominated by the 
President or any officer ordinarily not 
below the rank of Inspector of Schools. 
‘The appellant and the Secretary of the 
Managing Committee may be heard in 
person by the President, Board of Se- 
condary Education or his nominee who 
may even authorise them to be repre- 
sented by a representative.” 

This rule embodies the principle of 
natural justice requiring the appellate 
authority to hear the parties. The order 
dated April 22, 1960 must have, there- 
fore, been made after hearing both 
sides as provided by this rule. There is 
no express provision for review in the 
rules to which our attention was drawn. 
But we are not asked and, therefore, 
not required to express any considered 
Opinion on the competence of review 
and we express none, We are, how- 
ever, clear that if the order dated April 
22, 1960 is to be reconsidered then the 
appellant must be afforded adequate 
opportunity of hearing and presenting 
his case. This unwritten right of hear- 
ing is fundamental to a just decision 
by any authority which decides a con- 
troversial issue affecting the rights of 
the rival contestants, This right has its 
roots in the notion of fair procedure. It 
draws the attention of the party con- 
cerned to the imperative necessity of 
not overlooking the other side of the 
case before coming to its decision, for 
nothing is more likely to conduce ta 
just and right decision than the prac- 
tice of giving hearing to the affected 
parties. The President of the Board of 
Secondary Education would be decid- 
ing a controversy affecting the rights 
of the parties before him if and when 
he chooses to reconsider the order dated 
April 22, 1960, whatever be the source 
of his power to do so—a point left open 
by us. He is required to decide in the 
spirit and with a sense of responsibi- 
lity of a tribunal with a duty to mete 
out even-handed justice. The appellant 
would thus be entitled to a fair chance 
of presenting his version of facts and 
his submissions on law as his rights 
would be directly affected by such 
proceeding. The omission of express 
requirement of fair hearing in the 
rules or other source of power 
claimed for reconsidering the order 
dated April 22, 1960 is supplied 
by the rule of justice which is 
considered as an integral part of 
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our judicial process which also governs 
quasi-judicial authorities when decid- 
ing controversial points affecting rights. 
of parties. . 
8. We also express no opinion 
on the question of the correctness or 
otherwise of the view taken by the 
Patna High Court in the case of Lila- 
dhar Jha (supra) nor do we express 
any opinion about the scope and effect 
of R. 12 (2) referred to above or of any 
other rule or rules which may be at- 
tracted to the appellant’s case. Indeed, 
this order is not to be construed as 
containing any opinion on the merits 
of the controversy except that the 
aforesaid orders. of the President made 
in 1961 and 1964 have been quashed. 
The appellant is entitled to his costs 
from the contesting respondents, 


Appeal allowed. 
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m v. State of Maharashtra, Respon- 
ent. 
Criminal Appeal No. 185 of 1972, 
D/- 6-11-1972. 

Index Note: — Constitution of 
India, Art. 136 — When an appeal in 
the High Court raises substantial and 
arguable questions of fact and law, it 
would not be proper for the High 
Court to dismiss it in limine without 
indicating its reasons for dismissal and 
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Cr. P. C. (1898), Ss. 418, 421). Cr. A. 
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AIR 1970 SC 977=Criminal Ap- 
peal No. 180 of 1967, D/- 6-3- 
1970=1970 Cri LJ 891, Siddanna 
Apparao Patil v. State of Maha= ` 
rashtra ie 
AIR 1970 SC 979=Criminal Ap- 
peal No. 222 of 1967, D/- 10-3~ 
1970=1970 Cri LJ 893, Dnyanu 
Hariba Mali v. State of Maharax 
shtra l 
AIR 1970 SC 1033=(1970) 3 SCR 
525=1970 Cri LJ 995, Govinda 
Kadtuji Kadam v. The State of 
Maharashtra 4,5 
(1969) 3 SCC 730=1969 UJ (SC) 
423, Sakharam v. State of Maha- 
rashtra 45 
AIR 1953 SC 282=1953 SCR 809 
=1953 Cri LJ 1127, Mushtak f 
Hussein v. State of Bombay 4 
i . Porus A. Mehta, Sr. Advocate, 
(rE R. Agarwala, Advocate of M/s. 
Gagrat & Co. Advocates, with him), for 
Appellant; Mr. M. C Bhandare, Sr. 
Advocate, (Mr. B. D. Sharma Advocate, 
with him), for Respondent. 
The following Judgment of the 
Court was delivered by l 
DUA, J.:— This is an appeal by 
special leave from the judgment of the 
High Court of Judicature at Bombay 
dismissing in limine with one word 
“dismissed”, the appeal preferred by 
the appellant against the judgment of 
the Additional Chief Presidency Magis~ 
trate, 19th Court, Esplanade, Bombay, 
convicting him under S. 135 (a) and 
(b) read with S. 135 (i) of the Customs 
Act, 1962 and under Rule 126H (A) of 
Part XII-A of the Defence of India 
Rules, 1962 (as amended) read with 
Rule 126P (ii) and (iv). The appellant 
was sentenced to various terms of im- 
prisonment and to a substantial amount 
of fine to which it is unnecessary to 
refer for the purposes of the present ap- 
“a ad 
A The only argument address- 
ed Ae Shri Porus Mehta, the learned 
counsel appearing before us in support 
of the appeal is that the High Court 


was wrong in dismissing the appel- 


nt’s appeal in limine because the ap- 
al eved arguable points anrs 
ing appreciation and reappraisal of t i 
evidence on questions of fact and 1 
also raised important questions of re 
The prosecution case, broadly stated, 
may be narrated here for the purpose 
of appreciating the appellant’s submis- 


sion. 


ALR, 


3. On October 2, 1970 Shri D. V. 
Sohini, Assistant Collector of Customs, 
Preventive Department, Bombay, filed 
acomplaint against the appellant Kapur 
Chand Kesrimal Jain, under S. 135 (i) 
of the said Act and under R. 126H (A) 
of Part XII-A of the Defence of India 
Rules, 1962 (as amended) punishable 
under R. 120P (ii) and (iv) read with 
S. 116 of the Gold (Control) Act, 1968 
in the Court of the Chief Presidency 
Magistrate, Esplanade, Bombay, in res-= 
pect of 2015 tolas of gold valued af 
Rs. 3,60,000 at market rate and import 
duty amounting to Rs. 2,11,588.86 ps. 
leviable thereon. According to the 
prosecution version on November 15, 
1967 at about 5 pm. Rameshchandra, 
Assistant Collector of Customs, Bom- 
bay, had raided flat no. 3 on the First 
Floor of Basant Building, Poddar Road, 
Bombay, on the basis of information 
received. He ‘was accompanied by 
three or four officers and had also 
secured a search warrant. On entering 
the flat they found a lady present there 
claiming to be the wife of the person 
living in that flat. On search in the 
outer room of that flat two cloth ja- 
ckets containing 100 pieces of gold each 
having foreign markings thereon and 
each gold bar weighing 10 tolas were 
found concealed underneath a sofa-cum 
bed and between the wall and the back 
thereof. On search of the owner’s room 
in the flat was found a cupboard which 
was locked. As the lady did not pos- 
sess the key thereof a locksmith was 
called who opened the lock of the cup- 
board. In that cupboard 15 bars of 
gold of 10 tolas each with foreign 
markings thereon and 5 empty cloth 
jackets similar to the two jackets found 
in the outer room were found. Soon 
thereafter the husband of the lady also 
arrived. He gave his name as Kapur- 
chand Kesrimal Jain, the appellant. 
The principal question which arose for 
determination in the case related to 
the possession of the contraband gold 
recovered from the outer room and the 
cupboard as contemplated by the law 
under which the appellant has been 
convicted. According to the prosecution 
version the appellant was asked by 
Rameshchandra (who appeared as 
P.W. 1) about the key of the cupboard 
to which he replied that the same had 
been concealed by him underneath the 
cupboard itself. The key was produced 
by the appellant from under the cup- 
board. When the locksmith had come, 
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on enquiry from the adjoining flats it 
was learnt that one Shri Gulati living 
fin the adjoining flat no. 4 was the land- 
lord of this flat. An agreement relating 
to the lease and licence of the flat in 
question was also found on the pre- 
mises but this was in the name of one 
S. K. Jain. The appellant’s defence was 
that Shri Gulati, the landlord, had ac~ 
cess to the flat in question and that the 
goods recovered from the cupboard be- 
longed to the lessee, Shri S. K. Jain. 
The trial Court in a lengthy judgment 
disbelieved the defence version and re- 
dying on the prosecution case, convicted 
the appellant, as stated earlier. 

4, The appellant’s grievance is 
that he was entitled to raise both ques- 
tions of fact and law in the High Court 
on appeal from the judgment and order 
of his conviction by the Additional 
Chief Presidency Magistrate and that 
the High Court was in serious error in 
dismissing the appeal in limine without 
recording a speaking order indicating 
its reasons for repelling the appellant’s 
contentions and for dismissing the ap- 
peal. Reliance in this connection was 
placed on S. 410, Cr.P.C, which gives 
to a convicted person a general right of 
appeal to the High Court and on Sec- 
tion 418, Cr.P.C. under which the ap- 
peal lies on a matter of fact as well as 
a matter of law except where the trial 
is by jury where an appeal lies only 
on a matter of law. Our attention was 
drawn to a recent decision of this 
Court in Govinda Kadtuji Kadam v. The 
State of Maharashtra, (1970) 3 SCR 
525=(AIR 1970 SC 1033) and to a still 
more recent unreported decision of this 
Court in Shaikh Mohd. Ali v. State of 
Maharashtra, Cri. Appeal No. 206 of 
1969, D/- 25-8-1972=(AIR 1973 SC 43). 
In both these judgments reference was 
made to a number of earlier decisions 
of this Court laying down that when an 
appeal in the High Court raises a sub- 
stantial point which is prima facie 
arguable it is improper for that Court 
to dismiss it summarily without giving 
an indication of its view on the points 
raised. In Govinda Kadtuji Kadam 
(1970) 3 SCR 525 = (AIR 1970 SC 1033) 
(supra) emphasis was again laid on 
what had been clearly suggested by 
this Court as far back as 1953 in Mus- 
tak Hussein v. State of Bombay, (1953) 
SCR 809 = (AIR 1953 SC 282) that 
without the opinion of the High Court 
on arguable points this Court in special’ 
leave appeals under Art. 136 of the 
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Constitution sometimes feels embarras- 
sed if it has to deal with those matters 
without the benefit of the opinion of 
the High Court. This Court added in 
Govinda Kadtuji Kadam, (1970) 3 SCR 
525 = (AIR 1970 SC 1033) (supra) that 
it would be in the interest of justice if 
the High Court were to indicate its 
view onthe points argued. In that case 
itt was also specifically pointed out that 
in Sakharam v. The State of Mahara- 
shtra, (1969) 3 SCC 730 this Court had 
reiterated that it is desirable for the 
High Courts when dismissing the ap- 
peals in limine to deal with each point 
argued before them for holding that 
it was not necessary to send for the 
records and to give notice to the State 
for the final hearing and disposal of the 
appeals in question. Soon after the de- 
cision in Govinda Kadtuji Kadam 
(supra) this Court allowed two more 
appeals from the Bombay High Court 
where appeals had been dismissed in 
limine without indicating its reasons 
and remitted the cases back for fresh 
decision: see Siddanna Apparao Patil 
v. State of Maharashtra, Cri Appeal 
No. 180 of 1967, D/- 6-3-1970=(report- 
ed in AIR 1970 SC 977) and Dnyanu 
Hariba Mali v. The State of Maharash- 
tra, Cri Appeal No. 222 of 1967, D/- 
10-3-1970 = (reported in AIR 1970 SC 
979). In Shaikh Mohd. Ali (supra) this 
Court again took pains to point out 
that “ever since the decision in 1953 
SCR 809 = (AIR 1953 SC 282) it is 
settled law repeatedly laid down in 
successive decisions of this Court that 
a High Court would not he justified in 
dismissing summarily and without a 
speaking order an appeal which raises 
arguable questions either factual or 
legal”. It was not considered necessary 
to cite all the earlier decisions of this 
Court on this point but reference was 
made to the recent decision in Jeewan 
Prakash v. The State of Maharashtra, 
Cri Appeal No. 162 of 1969, D/- 9-3- 
1972 (SC). In Jeewan Prakash the ap- 
pellant’s counsel had produced a list of 
13 cases in which owing to summary 
dismissal by the High Court this Court 
had to send the matters back for re- 
hearing. 

5. On behalf of the respondent 
State an attempt was made before us 
to show that the case in hand does not 
raise any substantial question either of 
fact or of law. It was also argued that 
it is open to the High Court to dismiss 
the appeal in limine if that Court is 
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satisfied that it would not be neces- 
sary to issue notice to the State to 
meet the points raised by the appellant. 
Our attention in this connection was 
drawn to Sakharam, (1939) 3 SCC 730 
(supra) in which this Court after going 
through the record of that case did 
not find any error in the order of the 
High Court dismissing the appeal be- 
fore it summarily though it was observ~ 
ed that it would have been better if 
the High Court had dealt with the 
points raised before it. This decision 
does not depart from the view taken 
in the cases referred to above as would 
be obvious from G. K. Kadam, (1970) 
3 SCR 525 = (AIR 1970 SC 1033) 
(supra). Indeed had the High Court in 
Sakharam’s case, (1969) 3 SCC 730 
(supra) given reasons for dismissing the 
appeal in limine after dealing with the 
points urged before it, this Court would 
perhaps not have considered it neces~ 
sary to admit the appeal and go into 
the merits after hearing both sides. 
This case in fact highlights the import- 
ance of the desirability of the High 
Court indicating its reasons for dismiss- 
ing the appeal in limine without issu- 
ing notice to the State and without 
sending for the record. Such a course, 
as is obvious, would help this Court in 
better appreciating the grievance of the 
appellant seeking special leave to ap- 
peal from the decisions of the High 
Court. Another aspect which is also 
conducive to this practice is that if 
serves to eliminate avoidable delay 
which must necessarily result in the 
final disposal of criminal cases, if after 
hearing by this Court, the cases have 
to be sent back to the High Court for 
fresh decisions because of the - failure 
of that Court to indicate the reasons 
for summary dismissal of the appeals 
in limine. 
neither from the point of view of the 
accused nor from that of administra- 
_ tion of justice. The legal position has 
` been consistently and uniformly reite- 
rated by this Court. in the clearest 


‘ terms. 


6. In the present case it seems 
indisputable that the appeal in the 
High Court did raise questions of fact 
and law which cannot be said to be 
unsubstantial or not arguable. This is 
clear from the lengthy judgment of 
the trial court and from the points 
raised by the appellant in the courts 
below and in the special leave appeal 
in this Court. The learned counsel for 
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the State has not succeeded in persuad- 
ing us to hold otherwise. The appellant 
has, therefore, a legitimate grievance 
that the High Court should not have 
dismissed his appeal summarily by the 
solitary word “dismissed?” but should 
have made a speaking order. indicating 
its reasons for repelling the contentions 
raised by the appellant in support of 
the appeal in that Court. It is indeed 
not easy for us to appreciate the sum- 
mary dismissal with one word in this 
case which is contrary to the settled 
view of this Court. The reasons for 
dismissal would have been of valuable 
assistance to this Court in final- 
ly disposing of this appeal on the 


merits. We have, therefore, no op- 
tion except to allow this appeal 
and reverse the order of sum- 


mary dismissal made by the High 
Court and send the case back to it for 
fresh decision as early as possible in 
accordance with law in the light of the 
observations made above. We have 
purposely avoided referring to the 
arguments on the merits so that our 
judgment may not contain any obser- 
vations which may be interpreted to 
be an expression of opinion either way 
on the points raised. The appellants’ 
counsel prayed for bail in the mean- 
while. We think it would be now ap- 
propriate for the appellant to move 
the High Court for bail and that court 
would deal with it on the merits, 
Appeal allowed. 
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Ram Kishan Bedu Rane, Appellant 
v. State of Maharashtra, Respondent. 

Criminal Appeal No. 254 of 1969, 
D/- 1-11-1972. 

Index Noter — Bombay Prohibi~ 
tion Act (25 of 1948), Ss. 66 (2), 85 (2) 
— Presumption under — Rebuttal of ~— 
Proof as to — Nature of, 

Brief Note :—- Where the concen~ 
tration of alcohol in the blood of the 
accused is in excess of the permissible 
limit, the burden of proving that it is due 
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to overdose of some medicinal prepara- 
tion consumption of which is not pro- 
hibited, is on the accused. A statement 
made under S. 342 of the Criminal 
Code can be taken into account in de- 
termining the guilt or innocence of the 
accused and if such statement is accept- 
able, it would be sufficient to discharge 
the burden of proof thrown upon him 
by Ss. 66 (2) and 85 (2). But the burden 
resting on the accused in such a case 
is not as light as it is where 4 presump- 
tion is raised under S. 114 of the Evi- 
dence Act and is not discharged mere- 
Iy by reason of the fact that the ex- 
planation offered by the accused is 
reasonable and palpable. It must fur- 
ther be shown that the. explanation is 
a true one. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1964 SC 575 = (1963) Supp 1 

SCR 485=(1964) 1 Cri LJ 437, 

Dhanvantrai Desai v. State of 

Maharashtra 8 
ATR 1962 SC 1204 = (1962) Supp 

3 SCR 230=(1962) 2 Cri LJ 

284, State of Maharashtra v. Lax- 

man Jairam 
i Mr. D. Mookerjee, Sr. Advocate, 
(M/s. K. K. Jain and Bishambar Lal, 
Advocates, with him), for Appellant; 
M/s. S. B. Wad and S. P. Nayar, Advo- 
cates, for Respondent. 

The following Judgment of the 
Court was delivered by 
SHELAT, J.:— On December 18, 

1967 at about 6.45 p.m. P.W. 3 Dukhu- 
prasad Tiwari, a taxi driver, brought 
In his taxi the appellant, then a police 
Head Constable, to the Vithalbhai Patel 
Road Police Station, Bombay, together 
with another person. The appellant was 
at that time in the police uniform. He 
was lying unconscious in the taxi, his 
breath smelt of alcohol and he was un- 
able to take care of himself. His com- 
panion too was in a similar condition. 
Police Inspector More thereupon sent 
the appellant to the J. J. Hospital where 
the appellant was examined by Dr. 
Kandurkar. The medical certificate 
issued by the doctor showed that the 
appellant was still under the influence 
of alcohol, that his pupils were dilated 
and though his speech was coherent, he 
was still under the effects of alcohol. 
The chemical analyser’s report of his 
blood, taken as a sample, showed that 
it contained alcohol to the extent of 
0.230 m.g. On these facts, the appellant 
was put up for trial before the Presi- 
dency Magistrate, 4th Court under Sec- 
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tions 66 (1) (b) and 85 of the Bombay 
Prohibition Act, 25 of 1949. 

2. Sec. 66 (1) (b) of the Act pro- 
vides that whoever, in contravention of 
the provisions of the Act or any rule 
or regulation or order made or of any 
licence, permit, pass or authorization 
issued thereunder, consumes, uses, pos~ 
sesses or transports any intoxicant shall 
on conviction be punished with impri- 
sonment for a term extending to six 
months and with fine extending - to 
Rs. 1000/-. Section 85 (1) (3) provides 
that whoever in any street or thorough- 
fare or public place or in any place to 
which the public have or are permitted 
to have access is drunk and incapable 
of taking care of himself shall on con- 
viction be punished with imprisonment 
and fine as provided therein. 

3. The appellant’s defence was 
that he was not under the influence of 
any prohibited alcohol, that he had 
taken Javerian Jivan mixture as he had 
stomach pain and had become uncons- 
cious as a result of an overdose of that 
mixture. The Trial Magistrate accepted 
that defence and ordered his acquittal. 
In the appeal filed by the State in the 
High Court, the High Court reversed 
the order of acquittal and convicted the 
appellant under both the counts and 
sentenced him under the first count to 
three month’s imprisonment and a fine 
of Rs, 500/- and to seven days’ impri- 
sonment and a fine of Rs. 35 under the 
second count, but directed the sub- 
stantive sentences to run concurrently. 
This appeal by special leave is against 
the judgment and order of sentence 
passed by the High Court. 

4, There is no doubt that the 
evidence of the taxi driver, wit. 
Tiwari, was the most material piece 
of evidence. In his examination-in- 
chief he stated that the appellant and 
one other person with him engaged his 
taxi at about 6 p.m. and directed him 
to drive them to Kandewadi. On the way 
both of them got down from the taxi and 
went in a shop. They returned from the 
shop to the taxi and directed him to 
drive them to the Central Cinema. As 
both of them became unconscious in 
the taxi, he drove the taxi to the 
V. P. Police Station and handed them 
over to the police there. The appellant 
at that time, according to him, was not 
in a position to take care of himself. In 
his cross-examination, however, the 
witness added that while the appellant 
was in the taxi, he heard him com- 
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plaining to his companion of pain in his 
stomach and saw him drinking some- 
thing. What it was, he, of course, could 
not say. He then found the appellant 
unconscious, The suggestion obviously 
was that it was what the appellant 
drank in the taxi itself which render- 
ed him. unconscious. As a follow-up of 
this suggestion made for the first time 
in the cross-examination of , the taxi 
driver, the appellant in his S, 342 
statement said that he had taken Jave~ 
rian Jivan mixture on account of his 
having stomach pain. But contrary to 
the evidence of the taxi-driver, he said 
that he had‘ taken the mixture at Kan- 
dewadi and not in the taxi and that he 
became unconscious because he had 
taken an overdose of that mixture. — 

Š Two difficulties at once arise 
before the case of the appellant having 
taken Javerian Jiwan mixture can be 
accepted. If the appellant had taken 
that mixture in the taxi as the taxi 
driver deposed, the bottle of that mix- 
ture would be in the taxi and that 
would. have been taken charge of by 
the police when Tiwari brought the ap- 
pellant and his companion to the police 
station and surrendered them to the 
police in an unconscious state. Obvi- 
ously, therefore, the statement of Tix 
wari that he heard the appellant com- 
plaining of stomach pain and drinking 
something in the taxi with a view to 
cure it cannot be a trustworthy piece 
of evidence. If the appellant had taken 
the mixture while he was in the taxi 
as suggested by the taxi driver and’ had 
as a result become unconscious he could 
not have kept the bottle with him so 
as to enable him to produce it in the 
Trial Court as he in fact did. This 
shows that the taxi driver’s statement 
that he saw him take that mixture in 
the taxi and the appellant’s production 
of the bottle were obviously after- 
thoughts to bolster up a defence. Be- 
Sides, the appellant’s own case was that 
he drank the mixture not in the taxi 
but in a shop at Kandewadi. The second 
difficulty is that whether he took the 
mixture in Kandewadi or in the taxi, 
that assertion could not explain how 
the appellant’s companion also had be- 
come unconscious in the taxi and re- 
mained so till Tiwari drove his taxi to 
the police station and surrendered them 
to the police. It is impossible to think 
that both of them had simultaneously 
stomach pain to relieve which both 

- took an overdose of that mixture. 


A.L R. 


6. Tt is true that Dr. Kandurkar 
în his cross-examination conceded that 
Javerian Jivan mixture was a medi- 
cine for stomach pain, that it contained _ 
53% alcohol, that it was available in the 
market without a prescription by a 
doctor, and that if the whole of it was 
drunk, it would produce more than 23% 
concentration of alcoho] in the blood. 
An overdose of it would also render 
a man unconscious. Those answers 
were giveh in response to hypothetical 
questions as to the effect of the Jave- 
rian Jivan mixture. No question was, 
however asked to the doctor as to whe- 
ther the appellant had become uncons~ 
cious or that a certain concentration of 
alcohol in the appellant’s blood was 
due to the appellant’s having actually 
taken the said mixture. As stated be- 
fore, such a possibilty: would mean that 
as an extraordinary exigency both the 
appellant and his companion had at the 
same time stomach pain to relieve 
which both of them had recourse to 
overdose of that mixture. Besides the 
statement of Tiwari and the appellant’s 
Statement, both of which were clearly 
unacceptable for reasons already stated 
above, there was no other evidence 
that (a) the appellant had purchased’ a 
bottle of Javerian Jivan mixture, and 
(b) that he and his companion had 
drunk it, 

7. See. 66 (2) provides that 
where in any trial of an offence under 
el. (b) of its sub-sec, (1) for the con- 
sumption of an intoxicant, it is alleged 
that the accused person consumed 
liquor, and it is proved that concentra- 
tion of alcohol in the blood of that per- 
son is not less than 0.05 per cent weight 
in volume, then the burden of proving 
that the liquor consumed was either a 
medicine or a toilet preparation ete 
containing liquor, the consumption of 
which is not in contravention of the Act 
or the rules or regulations made there~ 
under shall be upon such accused per- 
son. Sub-sec. (2) is subject to the pro- 
visions of sub-sec. (3), but we are in 
this case not concerned with those pro- 
visions, and therefore, they need not . 
be set out. A similar presumption is 
also provided in sub-sec. (2) of Sec. 85 
in a prosecution of an offence under 
its sub-sec, (1). It is thus clear, as 
found from the medical examination of 
the appellant, that the concentration of 
alcohol in his blood was more than 
0.05%, and therefore, the burden of 
proving that he had taken an overdose 
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of Javerian Jivan mixture which ac- 
counted for that concentration was 
aer both the sections upon the appel- 
ant. 

8. In State of Maharashtra v. 
Laxman Jairam, (1962) Supp 3 SCR 230 
= (AIR 1962 SC 1204) this Court held 
that a statement under Sec. 342 of the 
Code of Criminal Procedure can be 
taken into consideration in considering 
the guilt or innocence of an accused 
person and if such a statement is ac- 
ceptable, it would be sufficient to dis- 
charge the burden of proof thrown 
upon him by Sec. 66 (2) and Sec. 85 (2) 
of the Act. As to the quality and 
quantum. of material necessary for the 
rebuttal of such a statutory presump- 
tion, this Court in Dhanvantrai Desai 
v. State of Maharashtra, (1963) Supp. 1 
S.C.R. 485, 496-497 = (AIR 1964 SC 
575) a case of a statutory presumption 
under Sec. 4 of the Prevention of Cor- 
ruption Act, 1947, drew a distinction 
between the presumption under S. 114 
of the Evidence Act and a statutory pre- 
sumption mandatory upon the Court. 
Repelling the contention that under a 
statutory presumption the only thing 
necessary is an explanation or evidence 
which need be only reasonably true and 
not necessarily true and thereby throw- 
ing a doubt on the prosecution case, 
this Court observed at page 497 as 
follows : 

"The burden resting on the accused 
person in sucha case would not be 
as light as it is where a presumption is 
raised under Section 114 of the evi- 
dence Act and cannot be held to be 
discharged merely by reason of the 
fact that the explanation offered by the 
accused is reasonable and probable, It 
must further‘be shown that the explana- 
tion is a true one. The words ‘unless the 
contrary is proved’ which occur in this 
provision make it clear that the pre- 
sumption has to be rebutted by ‘proof? 
and not by a bare explanation which is 
merely plausible. A fact is said to be 
proved when its existence is directly 
established or when upon the material 
before it the Court finds its existence 
to be so probable that a reasonable 
man would act on the supposition that 
it exists, Unless, therefore, the expla- 
nation is supported by proof, the pre- 
sumption created by the provision can- 
not be said to be rebutted.” 

9. The question then is whether 
the appellant had discharged the bur- 
den thrown upon him by Secs, 66 (2) 
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and 85 (2) by means of the evidence of 
the taxi driver and his own statement 
under Sec, 342 of the Code of Criminal 
Procedure. As earlier stated, the two 
statements contradicted each other. 
Each of them was negatived by the fact 
that the appellant’s companion in the 
taxi was also found unconscious and 
unable to take care of himself when 
the taxi driver brought him and the 
appellant to the police station. The 
production of the bottle by the 
appellant also was a clear pointer ren- 
dering the defence untenable. If the 
appellant was suffering from stomach 
pain and had in order to cure it taken 
an overdose of the Javerian mixture, 
it would be he alone who would have 
become unconscious and not his com- 
panion also. If the mixture was taken 
its bottle 
would not be with the appellant, and 
could not have been produced by him 
at the trial, If the appellant had taken 
the mixture in that shop, it would have 
been quite easy for him to examine 
the person who sold him that bottle. 
Assuming that he carried that bottle 
with him in the taxi either after drink- 
ing the mixture at the shop or he 
drank the mixture in the taxi as aver- 
red by the taxi driver, that bottle would 
have been found in the taxi or in his 
possession and would have been seized 
by the police. In either event, since 
the appellant was lying unconscious in 
the taxi, the taxi driver, when he ` 
brought the appellant and his com- 
panion to the police station, would 
have pointed out to the police officer 
that the two passengers had taken 
something in the taxi and that the bot- 
tle containing it was either in the taxi 
or in possession of the appellant. Noth- 
ing of that kind was done. It is clear 
that the production of a bottle of that 
mixture during the trial was an after- 
thought spun out with a view to bols- 
ter up a defence, 


10. In our view the appellant 
failed to rebut the presumption which 
the Court is obliged to draw under the 
Act. The High Court, therefore, was 
justified in reversing the Magistrate’s 
order of acquittal and convicting the 
appellant, 

il. The appeal fails and is dis- 
missed, 

Appeal dismissed. 


tly 


250 S.C. [Prs, 1-2] 


AIR 1973 SUPREME COURT 250 
(V 60 C 46) 


(From: Calcutta) 
J. M. SHELAT AND Y. V. CHANDRA- 
CHUD, JJ. 
Amar Krishna Ghose, Appellant v. 
Life Insurance Corporation and another, 
Respondents. 


Civil Appeal No. 1331 of 1967, D/-- 
14-11-1972. 

Index Noter =- (A) Life Insurance 
Corporation Rules (1956), R. 12A — 
Jurisdiction of Tribunal — Question 
whether Corporation was liable to pay 
arrears of salary of an employee of 
the insurer whose liability was trans- 
ferred and vested in the Corporation is 
triable alone by the Tribunal and not 
in a suit. 


Brief Note: — (A) The expression 
“controlled business of the insurer” in 
R. 12A means the life insurance busi- 
ness carried on by an insurer before its 
management became vested in a custo- 
dian under the Ordinance and whose 
assets and liabilities became transfer- 
red to and vested in the Corporation 
under the Act. Rule 12A clearly deals 
with questions arising out of and per- 
taining to such controlled business. 
Under R. 12A, jurisdiction to try ques- 
tions in respect of the liability pertain- 
ing to such business has been vested in 
the tribunal. . (Para 8) 


Index Note: — (B) Life Insurance 
Corporation Rules (1956), R. 12A — 
Jurisdiction of Tribunal — Question of 
continuance of employment of an em- 
ployee of the insurer whose business 
was transferred to the Corporation with 
the Corporation after January 19, 1956 
is in relation to controlled business of 
imsurer and ‘is within the scope of 
R. 12-A but not a question whether he 
became an employee of the Corpora- 
tion under S. 11 (1) of the Act on and 
from January 1, 1956. (X-Ref: Life 
Insurance Corporation Act (1956), Sec- 
tion.11.) 


Brief Note: — (B) Rule 12A con- 
fers on the tribunal the jurisdiction to 
try “any question...... ...of any nature 
whatsoever in relation to...... liabilities 
pertaining to the controlled business of 
the insurer transferred to and vested 
in the Corporation”. These are very 
wide words which would include the 
question whether the appellant as the 
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principal officer of the insurer continu- 
ed to be such officer after January 19, 
1956 in relation to the controlled busi- 
ness which on and after January 19, 
1956 was to be managed in terms of 
the Ordinance by a custodian appointed 
thereunder and whose assets and liabi- 
lities on the passing of the Act were 
transferred to and vested in the Cor- 
poration, (Para 9) 

The following Judgment of the 
Court was delivered by 


SHELAT, J.:— This appeal, found- 
ed on the certificate granted by the 
High Court of Calcutta, raises ` ques~ 
tions of interpretation of Section 3 (2) 
of the Life Insurance (Emergency Pro- 
visions) Ordinance, 1 of 1956, S. 11 of 
the Life Insurance Corporation Act, 31 
of 1956 and R. 12A of the Life Insur- 
ance Corporation Rules, 1956 made 
under S. 48 of the said -Act. 


2. These questions arise in the 
following circumstances: 

Prior to January 1, 1956 the ap- 
pellant was employed as the Principal 
Officer of the Bengal Insurance and 
Real Property Co. Ltd, respondent 2 in 
this appeal. It was not disputed in the 
High Court that by Principal Officer 
the appellant meant that he was the 
Managing Director, His salary as such 
officer was Rs, 2630 per mensum which 
on and from January 1, 1956 was rais- 
ed to Rs. 3000 per mensem. On J. anuary 
19, 1956, respondent 2 issued in favour 
of the appellant four cheques for Rupees 
5436.6.0 in all representing his salary 
for November and December 1955 and 
for certain other dues. On that very 
day, ie, January 19, 1956, the Life 
Insurance (Emergency Provisions) Ordi- 
nance, 1956 came into force, under 
which January 19, 1956 was the ap- 
pointed day. The management of the 
life insurance business carried on by 
all concerns including that of respon- 
dent 2 was taken over and became 
vested in Custodians appointed under 
the Ordinance, Cl, 3 (2) of the Ordi- 
nance provided that “any contract, 
whether express or implied, providing 
for the management of the controlled 
business of an insurer made before the 
appointed day between the insurer and 
any person in charge of the manage~ 
ment of such business immediately be~ 
fore the appointed day shall be deem~ 
ed to have terminated on the appointed 
day”, The Ordinance was substituted 
by the Life Insurance (Emergency Pro~ 
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visions) Act, 9 of 1956 which came into 
force as from March 21, 1956. The said 
cheques, when presented for payment, 
were not honoured by the Bank on the 


ground that they were not signed by 


the custodian. 


3. On June 18, 1956, Parlia- 
ment passed The Life Insurance Cor- 
poration Act, 31 of 1956, which came 
into force as from July 1, 1956. A Noti- 
fication, dated August 30, 1956, issued 
thereunder fixed September 1, 1956 as 
the appointed day, that is the date 
when the Corporation was established 
under Section 3 of the Act. Section 7 
of the Act reads as follows: 


“7 (1) On the appointed day there 
shall be transferred to and: vested in 
the Corporation all the assets and lia- 
bilities appertaining to the controlled 
business of all insurers, 


(2) The assets appertaining to the 
eontrolled business of an insurer shall 
be deemed to include all rights and 
powers, and all property, whether 
movable or immovable, appertaining to 
his controlled business, including in 
particular, cash balances, reserve funds, 
investments, deposits and all other 
interests and rights in or arising out 
of ‘such property as may be in the 
possession of the insurer: and liabi- 
lities shall be deemed to include all 
debts, liabilities and obligations of 
whatever kind then existing and ap- 
pertaining to the controlled business of 
the insurer.” 

Section 11 (1) of the Act provides that 
every whole-time employee of an in- 
surer whose controlled business has 
been transferred to and vested in the 
Corporation and who was employed by 
the insurer wholly or mainly in con- 
nection with his controlled business im- 
mediately before the appointed day (ie. 
September 1, 1956) shall on and from 
the appointed day become an employee 
of the Corporation and shall hold his 
office therein on the same terms and 
conditions as he was having on the 
appointed day, unless and’ until his em- 
ployment in the Corporation is ter- 
minated by the Corporation. Sub-sec- 
tion (3) of Section 11 provides that if 
any question arises as to whether (a) 
any person was a whole-time employee 
of an insurer, or (b) as to whether any 
employee was employed wholly or 
mainly in connection with the controll- 
ed business of an insurer immediately 
before the appointed day (i.e. Septem- 
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ber 1, 1956) that question shall be 
referred to the Central Government, 
whose decision shall be final. Under 
S. 17, the Central Government has been 
empowered to constitute one or more 
tribunals. Section 48 empowers the Cen- 
tral Government to make rules and in 
particular among other subjects on the 
subject of jurisdiction of the tribunals 
constituted under S. 17. Rule 12A of 
the Life Insurance Corporation Rules, 
1956 made under S. 48 reads as under: 
12A. Jurisdiction of Tribunal. 
The Tribunal may exercise jurisdic- 
tion in the whole of India and shail 
have power to decide or determine all 
n any of the following matters, name- 
y, s 
(1) any question whether of title 
or of liability, or of any nature what- 
soever in relation to the assets and 
liabilities pertaining to the controlled 
business of the insurer transferred to 
and vested in the Corporation.” 
It seems clear from Section 11 (8) 
of the Act and the seid Rule 12A 
(1) that on a question whether a 
person was a whole-time employee 
of an insurer or whether any employee 
was employed wholly or mainly in 
connection with the controlled business 
of such insurer immediately before the 
appointed day, ie, September 1, 1956, 
it is the Central Government which is 
the deciding authority and whose deci- 
sion is final, and (2) that where a ques- 
tion, whether of title or of liability or 
of any nature whatsoever in relation to 
the assets and liabilities pertaining to 
the controlled business of the insurer 
transferred to and vested in the Cor- 
poration, arises, it is the tribunal which 
is the authority invested with the juris-~ 
diction to determine such a question. 
A, On January 20, 1959, the ap- 


pellant filed a suit in the High Court 
claiming the following reliefs: 


(a) decree for Rs. 5436-6-0 as 
salary for November and December 

(b) declaration that the purported 
termination of his contract of service 
as the principal officer of respondent 2 
and/or as an employee of the Corpora- 
tion was void; 

(c) declaration that he was and 
continued to be the employee of the 
Corporation and for reinstatement: 

(d) a decree for Rs, 1,01,250 being 
his salary from January 1956 to De- 
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cember 1958 at the rate of Rs. 2812.8.0 
per mensem; l 


(e) in tħe alternative, for a decree 
for the said amount of Rs, 1,01,250 
against respondent 2: and ~ 


(f) for interest and costs. 


5. The case of the Corporation 
was (1) that by reason of clause 3 
(2) of Ordinance 1 of 1956 the 
employment of the appellant with 
respondent 2 stood terminated on 
January 19, 1956, and (2) that as a 
consequence of such termination, the 
appellant was not in the employment of 
respondent 2 wholly or mainly in con- 
‘nection with his controlled business 
immediately before the appointed day 
under the Act, ie, September 1, 1956, 
and therefore, was not entitled to the 
benefit of S. 11 (1) thereof and could 
not, therefore, claim to have become 
an employee of the Corporation. There- 
fore, there was no question of his em- 
ployment having to be or having been 
terminated by the Corporation at all, 
much less wrongfully. Its case further 
‘was that so far as the first relief was 
concerned, since the claim for Rupees 
5436.6.0 raised the question of liabi- 
lity pertaining to the controlled busi- 
ness of respondent 2, the jurisdiction 
was exclusively with the tribunal as 
under S. 41 of the Act no civil court 
has the jurisdiction to entertain and 
adjudicate upon a matter which the 
tribunal has been empowered to deter- 
mine. That being so, it was the tribu- 
nal which had to decide whether (a) 
the appellant’s employment stood ter- 
minated on January 19, 1956 by virtue 
of cl. 3 (2) of Ordinance 1 of 1956, and 
(b) whether as a result of the vesting 
of the management of ‘controlled busi- 
ness in the Custodian or the vesting 
of that business in the Corporation, the 
Corporation was liable to pay the ar- 
rears of his salary for November and 
December 1955 and certain other dues. 
So far as the claim for Rs. 1,01,250, 
on the footing that there was no such 
termination of the appellant’s service 
and consequently his having become 
~ and having continued to be the Cor- 
poration’s employee under S. 11 (1) of 
the Act, is concerned, the Corpora- 
tion’s case was that that part of his 
case had to be determined by the Cen- 
tral Government as under S. 11 (3) it 
is that Government which has to decide 
whether the appellant was a whole- 
time employee of respondent 2 wholly 
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or mainly in connection with that com-= 
pany’s controlled business immediately 
before the appointed day, viz., Septem=< 


ber 1, 1956, That question depended . 


upon the question whether his employa 


_ ment with respondent 2 stood terminat- 


ed on January 19, 1956 under Cl. 3 (2) 
ofthe said Ordinance, for, if it did, na 
further question of his becoming or his 
having continued as the Corporation’s 
employee under S. 11 (1) of the Act 
could possibly arise, 

6. A learned single Judge of 
the High Court, before whom the suit 
came up for hearing, held that the 
High Court had no jurisdiction to en- 
tertain or adjudicate the appellant’s 
claim against the Corporation and disa 
missed the appellant’s suit. In a Letters 
Patent appeal against that judgment 
and decree, a Division Bench of the 
High Court sustained the trial Court’s 
finding that the High Court had no 
jurisdiction in the matter of the appel~ 
Jant’s claim for Rupees 5436.6.0 and that 
it was the tribunal which had that 
jurisdiction, But if did not uphold 
the trial Court’s finding as regards the 
relief for the salary and declaration in 
respect of the period from September 
1, 1956 to December 1958. The Divi- 
sion Bench held that “this part of the 
ease, so far as the Life Insurance Cor- 
poration is concerned, will stand adjo- 
urned until the determination of the 
proceedings before the Tribunal men- 
tioned above. This will be without 
prejudice to the rights of the defen- 
dants to raise the question of compe~ 
tency of the Court to decide any ques- 
tion which comes within the scope of 
S. 11 (3) of the said Act. So far as de- 
fendant No. 2 is concerned, it has been 
held that the Court has jurisdiction and 
we are not disturbing that part of the 
decree”. What the Division Bench in 
effect decided was that it was the tri- 
bunal and not the High Court which had 
the jurisdiction to decide the question 
as to the Corporation’s liability to pay 
the said arrears of salary for Novem- 
ber and December 1955 as that liabi- 
lity pertained to the controlled busi- 
ness of respondent 2. That question 
would involve the issue as to whether 
or not the appellant’s contract of ser- 
vice with respondent 2 stood terminated 
by virtue of cl. 3 (2) of the Ordinance. 
As regards his claim for salary for the 
period from September 1, 1956 to De- 
cember 1958, the Division Bench left 
the question open until the tribunal 
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decided the first part of the claim in- 
cluding the question arising under Cl. 3 
(2) of the Ordinance. But it left the 
question, viz, whether the appellant 


became and continued to be the em~ . 


ployee of the Corporation under S. 11 
(1) of the Act, open and retained that 
part of the appellant’s suit with the 
High Court with liberty to the respon- 
dents to raise the question of the High 
Court’s jurisdiction in that regard. That 
question would be whether under Sec- 
tion 11 (3) of the Act it is for the Cen- 
tral Government to determine whether 
the appellant was the whole-time em~- 
ployee of respondent 2 immediately be- 
fore the appointed day under the Act, 
viz., September 1, 1956. ; 

T: Mr. Setalvad doubted the 
correctness of such an interpretation of 
R. 12A of the Corporation Rules and 
argued that the Rule conferred juris- 
diction on the tribunal on questions as 
to the Corporation’s liability in relation 
to “the assets and liabilities pertaining 
to the controlled business of the insu- 
surer transferred to and vested in the 
Corporation”. The business transferred 
to and vested in the Corporation could 
no longer be the controlled business of 
the insurer and ceased to be so once 
it became transferred to and vested in 
the Corporation under the Act. There- 
fore, he argued, the Tribunal could 
have no jurisdiction in respect of a 
liability to which the Corporation suc- 
ceeded as a result of the assets and 
liabilities of the insurer having been 
transferred to and vested in the Cor- 
poration. He contended that that being 
the position, it was not the tribunal but 
the civil Court which had to decide the 
question whether the Corporation was 
liable to pay the arrears of salary for 
November ji 
liability, which the Custodian and later 
on the Corporation were liable to satis- 
fy, the former as a result of the mana- 
gement having vested in him under the 
Ordinance, and the latter as a result of 
its having succeeded to the assets and 
liabilities of the insurer, He also con- 
tended that the question as to whether 
the appellant’s contract of service with 
respondent 2 stood terminated on Janu- 
ary 19, 1956 under cl. 3 (2) of the Ordi- 
nance would also not fall under R. 12A. 
The Addl. Solicitor-General, on the 
other hand, disputed such a construc- 
tion of R. 12A and contended that the 
tribunal had under that Rule the ex- 
clusive jurisdiction to determine both 
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and December 1955, a- 
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the questions, and the High Court could 
not by reason of S, 41 of the Act en- 
tertain or adjudge either of the two 
questions. 


8. The reliefs prayed for by the 
appellant in his plaint pertained to 
two periods; (1) Rs. 5436.6.0 being the 
arrears of salary and other dues for 
the months of November and December 
1955, and (2) Rs. one lae and odd be- 
ing the salary from January 1, 1956 to 


‘December 1958. Under R. 12A, a ques- 


tion either of liability or of any nature 
whatsoever in relation to the assets or 
liabilities pertaining to the controlled 
business of the insurer transferred to 
and vested in the Corporation falls 
within the jurisdiction of the tribunal 
and cannot be entertained and adjudi- 
cated by a civil court under S. 41 of 
the Act. In respect of the claim for ar- 
rears of salary for November and De- 
cember 1955, the question really would 
be one of liability in regard to or per- 
taining to the controlled business of 
the insurer which became transferred 
to and vested in the Corporation. That 
question, therefore, fell fairly and 
squarely within the jurisdiction of the 
tribunal. The expression “controlled{ 
business of the insurer’ in R. 12A 
means the life insurance business carri- 
ed on by an insurer before its manage- 
ment became vested in a Custodian 
under the Ordinance and whose assets 
and liabilities became transferred to 
and vested in the Corporation under 
the Act. R. 12A clearly deals with 
questions arising out of and pertain- 
ing to such controlled business. Under 
R. 12A, jurisdiction to try questions in 
respect of the liability pertaining to 
such business has been vested in the 
tribunal. The question of the liability 
of the Corporation in regard to the ar- 
rears of salary for November and De- 
cember 1955 clearly related to the con- 
trolled business then carried on by 
respondent 2. The Ccrporation was 
sought to be made liable to pay those 
arrears on the ground that that liabi- 
lity was transferred to and vested in 
the Corporation. Clearly R, 12A ap- 
plied to such a question and the juris- 
diction to try such a question was in 
the tribunal and not the High Court. 
Any question, therefore, as to the lia- 
bility pertaining to the business which 
was the controlled business as defined 
by the Act would have to be tried by 
the tribunal. 
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9. As regards the second claim 
of the appellant, that claim involved 
the question as to whether his contract 
of service with respondent 2 stood ter- 


minated on January 19, 1956 by virtue . 


of cl. 3 (2) of the Ordinance. If it did, 
he would not be a person who was em- 
ployed by the insurer wholly or main- 
ly in connection with his controlled 
business immediately before the ap- 
. pointed day (which is September 1, 
1956 under the Act) as required by Sec- 
tion 11 (1) of the Act, and therefore, he 
could not claim to be one who became 
and continued to be an employee of 
the Corporation as envisaged by that 
sub-section, Under sub-sec. (3) of Sec- 
tion 11, the question whether an em- 
ployee was employed wholly or main- 
ly in connection with the controlled 
business of an insurer immediately 
before the appointed day under the 
Act (ie. September 1, 1956) is deter- 
minable by the Central Government 
and not by a civil court. That question, 
however, would depend upon the ques- 
tion whether the appellant’s contract of 
service stood terminated by reason of 
cl. 3 (2) of the Ordinance on September 
1, 1956. Has the tribunal the exclusive 
jurisdiction to decide that question? 
The High Court thought so, and in our 
view rightly because R. 12A confers on 
the tribunal the jurisdiction to try “any 
question...... of any nature whatsoever 
in relation to........+ liabilities pertain- 


the Corporation”. 
words which would include the ques- 
tion whether the appellant as the prin- 
cipal officer of respondent 2 continued 
to be such officer after January 19, 
1956 in relation to the controlled busi- 
ness which on and after January 19, 
1956 was to be managed in terms of 
the Ordinance by a custodian appointed 
thereunder and whose assets and liabi- 
lities on the passing of the Act were 
transferred to and vested in the Cor~ 
poration. The question whether ; his 
contract of employment as the princi- 
pal officer of the business, defined as 
- ithe controlled business both under the 
Ordinance and the Act, continued or 
not after January 19, 1956 would be a 
question in relation to the liability per- 
taining to such controlled business and 
was therefore within the scope of 
R. 12A. But the question as to whether 
he became an employee of the Corpo- 
ration under S. 11 (1) on and from Janu- 
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ary 1, 1956, though dependent on the 
answer as to whether his contract stood 
terminated under cl. 3 (2) of the Ordi- 
nance, would not fall within R. 12A and 
was not therefore triable by the Tri- 
bunal. The High Court, therefore, was 
right in splitting the appellant’s claim 
into two, one triable by the tribunal 
and the other not, and retaining with 
it that part of the suit which did not 
fall within the scope of R. 12A with 
liberty to the parties to raise later on 
the question whether that part was 
triable by the Court or by the Central 
Government under S. 11 (3) of the Act. 
10. The appeal thus fails and is 
dismissed with costs. 
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(From: Calcutta)” 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

Smt. Tara Devi Aggarwal, Appel- 
Tant v. Commissioner of Income-tax, 
West Bengal, Calcutta, Respondent. 

Civil Appeal No. 2387 of 1969, D/- 
27-11-1972. 

Index Notes — (A) Income-tax Act 
(1922), S. 33B — Revisional power of 
Commissioner. 

_ . Brief Note: — (A) It is not preju- 
dicial to the interests of the revenue 
only if it is found that the assessment 
for the year was made on the basis 
that an income had been earned which 
is assessable. Even where an income 
has not been earned and is not assess- 
able, merely because the assessee wants 
it to be assessed in his or her hands 
in order to enable someone else who 
would have been assessed to a lar- 
ger amount, an assessment so made 
can certainly be erroneous and pre- 
judicial to the interests of the 
revenue, Therefore the Commissioner 
under Section 33-B has ample juris- 
diction to cancel the assessment 
and may initiate proceedings for 
assessment under the provisions of the 
Act against some other assessee who 
according to the income-tax authorities 
is liable for the income thereof. 87 ITR 
84 (Cal) Followed; AIR 1965 SC 1421, 
Distinguished. (Para 5) 


*(. T. Ref. No. 25 of 1966, D/- 16-5- 
1969 — Cal.) 
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Cases Referred: Chronological Paras 


AIR 1965 SC 1421=56 ITR 234, 
Commr. of Income tax v. Rao z 
Thakur Narayan Singh 6 

87 ITR 84 (Cal), Rampyari Devi 
Saraogi v. Commr, of Income-tax 5 

Mr. G. C. Sharma, Sr. Advocate, 

(M/s. Randhir Chawla, O. P. Dua, R. P. 

Soni, S. R. Gupta and M. V, Goswami, 

Advocates, with him), for Appellant; 

M/s. P. L. Juneja, S. P, Nayar and R. N. 

Sachthey, Advocates, for Respondent. 

The following Judgment of the 

Court was delivered by 


JAGANMOHAN REDDY, J.— 
This is an appeal by certificate against 
the judgment of the High Court of 
Calcutta rendered on a reference under 
sub-s. (1) of Sec. 66 of the Indian In- 
come-tax Act, 1922 (hereinafter refer- 
red to as the ‘Act’). The assessee. it 
appears, had filed voluntary returns of 
income for the assessment years 1955- 
56 to 1959-60 giving her address as 5/A 
Bysack Street, Calcutta which was then 
within the jurisdiction of the Income- 
tax Officer ‘J’ Ward, District 1 (1) 
Calcutta, The return for 1958-59 was 
dated 22nd August 1959 while the as- 
sessment for the other years were ante- 
dated. It also appears from the order 
sheet that the Income-tax Officer had 
directed issue of notices under Sec- 
tion 23 (2) in respect of the five years 
on 14th December 1959 which notices 
were purported to have been received 
personally by ‘the authorised repre- 
sentative of the assessee on the same 
date, The cases were heard on 21st and 


23rd Dec. 1959 and the assessment for | 
these years was completed by the. 


Income-tax Officer on 23rd December, 
1959, It further appears from the 
records that the assessee had signed a 
declaration on 15th December, 1959 
stating inter alia that: 


(i) at the time of her marriage 
with Sri Ram Prasad Luharwala about 
15 years ago, the assessee received pre- 
sents and dowry and birth day pre~- 
sentations on different occasions in 
kind as well as in cash to the extent 
of Rs. 18,000/- and also a sufficient 
quantity of ornaments. 


(ii) with this amount of cash, she 
started business of investment on in- 
terest and out of the interest received 
she could save about Rs. 600/- after 
metar her expenses up to March 

50; 
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(iii) the sum of money at her dis- 
posal in March 1950 was Rs, 13,500/- 
which had been shown as the initial 
capital for the accounting year 1950- 

(iv) subsequently she started spe- 
culation business in shares in addition 
to the investment business and out of 
the income from this business she 
made the following investments and 
acquisition: f 

(A) purchase of a piece of land on 
14-8-1956 for Rs. 2,299/-; 

(B) Investment of two sums of 
Rs. 50,000/- each on 26th November, 
1957 and 28th November, 1957 with 
M/s. Kaluram Prahledrai on interest; 

(v) she sold some of her orna- 
ments in the year 1955-56 for Rupees 
30,600/- and the remainder of her orna- 
ments in 1956-57 for Rs. 37,400/- and 
the certificates showing the sale of such 
oe were enclosed with declara- 

on; : 

(vi) the assessee was doing the 
aforesaid business in her individual 
capacity and this business had no con- 
nection with the business of her hus- 
band; 

(vii) she kept no regular books of 

account and neither had she any bank 
account. 
The Income-tax Officer, J-Ward Dis- 
trict I (I) Calcutta who made the assess- 
ment for the years 1955-56 to 1959-60 
accepted the initial capital and the fact 
that the assessee had been carrying on 
money lending and speculation busi- 
ness. He made an addition of Rupees 
1,000/- to the disclosed income of 
Rs. 4,300/- and made an assessment on 
a total income of Rs. 5,300/- for the 
assessment year 1955-56. Similar short 
stereo-typed assessment orders were 
made for each of the years 1955-56 to 
1959-60, the income assessed for these 
years being Rupees 5,500/-, Rs. 6,000/-, 
Rupees 6,900/- and Rupees 7,500/- res- 
pectively, 

2. For the assessment year 1960- 
61 also a voluntary return dated July 6, 
1960 was received by the Income-tax 
Officer on July 20, 1960 and on Novem- 
ber 30, 1960 the Income-tax Officer 
directed the issue of a notice under 
Section 23 (2) fixing the date of hear- 
ing on February 25, 1961. Thereafter 
by her letter dated March 13, 1961 the 
assessee informed the Income-tax Offi- 
cer that her place of business had been 
shifted to No. 1, Gunsala Road, Lillooah 
Howrah and on the basis of this letter 
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* the assessee’s file was transferred to the 
‘Income-tax Officer ‘D’ Ward, Howrah. 
On July 2, 1961 the Income-tax Officer 
Howrah again issued notice under Sec- 
tion 23 (2) of the Act fixing the hearing 
on July 10, 1961. This notice was 
also received by the assessee’s autho- 
vised representative and the assessment 
for that year was made on the date 

` of hearing, viz., 10th July 1961, when 

the demand: notice, challan and a copy 
of the assessment order were stated to 
have been personally served on the 
said authorised personal representative 
on 10th July 1961. 


3. In his assessment for the 
above year the Income-tax Officer 
Howrah while remarking that the 
source of income of the assessee during 
the accounting year was income from 
Speculation and interest on investments 
stated that neither the assessee was 
able to produce the details and vou- 
chers of the speculative ‘transactions 
made during the accounting year nor 
was there any evidence regarding the 
interest received by her from different 
parties on her investments. Notwith- 
standing these defects he did not invest- 
igate into the various sources but as- 
sessed the appellant on a total income 
of Rs. 9,037/~. Thereafter on 7th June 
1963 the Commissioner by a notice 
under S. 33-B of the Act required the 
assessee to show cause on or before 
June 25, 1963 why appropriate orders 
should not be passed under that sec- 
tion in respect of the assessment year 
1960-61 as the enquiries revealed that 

. the assessee neither resided nor carried 
on any business from the address given 
in the return, that the Income-tax Offi- 
cer was not justified In accepting the 
initial capital, the sale of ornaments, 
the income from business, the invest- 
ments ete. without any enquiry or evi- 
dence whatsoever and that the order 
of assessment was erroneous and pre- 
judicial to the interests of revenue. In 
response to the aforesaid notice, the 
assessee showed cause on June 24, 1963 
and after considering the objections of 
the assessee, the Commissioner passed 
an order cancelling the assessment for 
1960-61 and directing the Income-tax 
Officer to make a fresh assessment ac- 
cording to law after making enquiries 
with regard to the jurisdiction and the 
business carried on by the assessee, the 
possession of initial capital, acquisition 
and sale of ornaments, purchase of plot 
of land and resources and the money 
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invested in the name of the assessee. In 
his order the Commissioner held that 
the assessments made by the Income- 
tax Officer were made in post haste 
without making any enquiry or inves- 
tigation into the antecedents of the as~ 
Sessee, He further held that on en- 
quiry it had been ascertained that the 
Income-tax Officer ‘J’ Ward, District 
I (1) Howrah (Calcutta?) had no 
jurisdiction over the assessee, the 
assessments made by him were ab 
initio void inasmuch as the de- 
partmental enquiries revealed that 
the assessee never resided’ nor car- 
ried on any business either at pre- 
mises 5/A Bysack Street, Calcutta or at 
No. 1 Gunsala Road, Lillooah, Howrah. 
In fact the assessee had been living 
with her husband ever since her mar- 
riage in 1946 at Raniganj and for that 
reason he was of opinion that the 
Income-tax Officer was not justified 
in accepting the claim of initial capital 
of Rs. 13,500/- without any evidence 
placed on record nor was he. justified 
in accepting that the assessee being a 
married lady was carrying on specula~ 
tive business at Calcutta. The Commis- 
sioner refused to believe the sale of 
gold ornaments of the value of Rupees 
68,000/- during the years 1955-56 and 
1956-57 as genuine as no details ofi 
such ornaments were given. He further 
stated that the departmental enquiry 
had subsequently revealed that the firm 
of Keshardeo Aggarwal & Co., of 29, 
Burtolla Street, Caleutta through 
whom the ornaments were sold 
was not a genuine firm and that 
the assessee’s husband was a partner in 
a firm of M/s Kaluram Prahladrai of 
Asansol in which the assessee is allow- 
ed to have made an investment of two 
sums of Rs. 50,000/— on 26th and 28th 
November 1957. In the result, having 
regard to the fact that the assessments 
for the years 1955-56 to 1959-60 were 
already beyond time for taking action, 
he cancelled the assessment for 1960-61 
and directed the Income-tax Officer to 
make a fresh assessment as stated above. 


4, The assessee appealed to the 
Tribunal against the aforesaid order of 
the Commissoner and it was urged that 
under S. 33-B the Commissioner could 
only call for and examine the proceed- 
ings of any particular assessment year 
if he considered that any order passed 
therein by the Income-tax Officer was 
erroneous and prejudicial to the in- 
terests of the revenue, This contention 
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was accepted by the Tribunal on the 
ground that as the assessment orders 
for the years 1955-56 to 1959-60 could 
not be interfered with by the Com- 
missioner under S. 33-B, he could not 
rely on those very orders for coming to a 
conclusion that the assessment order 
for 1960-61 was erroneous and prejudi- 
cial to the interests of revenue. The 
Tribunal further held that if the orders 
for 1955-56 to 1959-60 were left out 
and the assessment order for 1960-61; 
was considered by itself it could not be 
said that the assessment order was pre~ 
ffudicial to the interests of revenue. It 
was also observed that the factum of 
advance of initial capital, realisation of 
amounts by sale of gold ornaments and 
the carrying on of the money Iending 
and speculative business had already 
been accepted andi assessed in the pre- 
vious years, that even in the year of 
assessment in question the Income-tax 
Officer had added Rupees 1,499/- to the 
disclosed income from speculative busi- 
ness and Rupees 1,270/- to the disclosed 
income from interest and made the as- 
sessment on a total income of Rupees 
9,037; as such it could not be said that 
the assessment was prejudicial to the 
interests of revenue and that at the 
most it could be said that the assessee 
should not have carried on any busi- 
ness at the addresses given by her but 
where an assessment has been made 
without territorial jurisdiction it could 
not be said to be prejudicial to the 
interests of revenue. On these findings 
the questions that were referred to the 
High Court were as follows:— 


1. Whether on the facts and in the 
circumstances of the case, in taking 
action under Section 33-B (1) of the 
Income-tax Act, 1922 for the assess- 
ment year 1960-61, the Commissioner 
of Income-tax was entitled to take into 
consideration the records of the pro- 
ceedings relating to the assessment of 
the assessee for the assessment years 
1955-56 to 1959-60? 


_ 2. Whether, on the facts and in 
the circumstances of the case, the Tri- 
bunal was right in holding that there 
were no materials before the Commis~ 
sioner to justify his finding that the 
assessment order for 1960-61 was er- 
roneous in so far as it was pre- 
ffudicial to the interests of the revenue? 
Apart from these, a further question 
which will be referred to as the third 
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question, was also referred, at the. 
instance of the assessee, namely, : 
3. Whether the Commissioner of 
Tncome-tax could lawfully initiate pro- 
ceedings under Section 33-B of the 
Indian Income-tax Act, 1922 on the 
25th June, 1963, notwithstanding the 
repeal of tħe aforesaid Act by the 
Income-tax Act, 1961 with effect from 
the 1st of April, 1962? 
The High Court declined to answer the 
first question as in its view it was 
merely academic. The assessee did not 
press for an answer on the third ques- 
tion, The only other question, there- 
fore, was the second one which was 
answered against the assessee on the 
ground that the Income-tax Officer 
had no jurisdiction to make the order 
which itself would have been sufficient 
for the Commissioner to set aside the 
assessment, In this view of the mat- 
ter, it held that there were materials 
before the Commissioner to justify his 
finding that the order of assessment 
for the year 1960-61 was erroneous in 
so far as it is prejudicial to the in- 
terests of revenue. Tt however did not 
Pronounce any opinion on the question 
whether the Commissioner could have 
considered materials of the previous 
esd py e at his conclusion in 
espect o e assessment for the yea: 
1960-61. l bod 
5. The learned! advocate for the 
assesseé contends that under Sec- 
tion 33B the Commissioner had no 
jurisdiction to cancel /the assess- 
ment made by the Income-tax 
Officer inasmuch as it cannot be 
said that where an assessee has been 
assessed to tax it was prejudicial to 
the interests of revenue on the ground 
that no assessment . could have been 
made in respect of the income of which 
she made a voluntary return: This con- 
tention in our view is unwarranted by 
the language of S. 33B. The words of 
the section enable the Commissioner to 
call for and examine the record of any 
proceeding under the Act and to pass 
such orders as he deems necessary as 
the circumstances of the case justify 
when he considers the order passed 
was erroneous in so far as it is preju- 
dicial to the interests of the revenue. It 
is not, as submitted by the learned 
advocate, prejudicial to the interests of 
the revenue only if it is found that the 
assessment for the year was disclosed 
(sic) on the basis that an income had 
been earned which is assessable, Even 
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where an income has not been earned 
and is not assessable, merely be- 
cause the assessee wants it to be 
assessed in his or her hands in 
order to enable someone else who 
would have been assessed to a lar- 
ger amount an assessment so made 
can certainly be erroneous and preju- 
dicial to the interests of the revenue. 
If so—and we thinkit is so—the Com- 
missioner under S. 33B has ample 
jurisdiction to cancel the assessment 
and may initiate proceedings for as- 
sessment under the provisions of the 
Act against some other assessee who 
according to the income-tax authorities 
is liable for the income thereof. Ram- 
pyari Devi Saraogi v. Commr. of 
Income-tax, 87 ITR 84 (Cal) lends sup- 
port to this view. In that case, this 
Court in similar circumstances held 
that the Commissioner had jurisdic- 
tion under S. 33B of the Act. It ap- 
pears the Commissioner of Income-tax 
West Bengal had on enquiries made by 
the department stated in the notice to 
the assessee that he neither resided nor 
carried on any business declared in the 
returns and had found that the Income- 
tax Officer was not justified in ac- 
cepting the initial capital, the gift 
received and sale of jewellery and the 
income from business without any en- 
quiry or evidence whatsoever. It ap- 
peared in that case, as‘in this case, the 
assessee had given a fictitious address 
in order to invest the jurisdiction on a 
particular Income-tax Officer to make 
the assessment. While agreeing with 
the High Court that all this material 
was supporting material and did not 
constitute the basic grounds on which 
the order under S. 33B were passed by 
the Commissioner, this Court held that 
there was ample material to show that 
the Income-tax Officer made the as- 
sessment in undue hurry; that the as- 
sessee was a new assessee and filed 
voluntary returns in respect of a num- 
ber of years ie. from assessment years 
1952-53 to 1960-61. The other cir- 
cumstances also were similar in nature 
to those in this case. 

6. The learned advocate further 
referred to the case of Commr. of 
Income-tax v. Rao Thakur Narayan 
Singh, 56 ITR 234 = (AIR 1965 SC 
1421) in support of his submission that 
past assessments against the assessee 
were final and cannot be relied upon 
for the purpose of exercising jurisdic- 
tion under S., 33B. A reference to the 


of India A. iL R. 
case cited by him however would show 
that no steps had been taken under 
S. 35 to rectify the mistake in the 
order of the Appellate Tribunal nor 
was any reference to the High Court 
sought against that order but nonethe- 
less the Income-tax Officer initiated 
fresh assessment proceedings under sec~ 
tion 34 with respect to interest income 
and made a fresh assessment to in~ 
clude that income. In these circumstan~ 
ces it was held that where the order of 
the Appellate Tribunal became final 
the Income-tax Officer could not ini- 
tiate re-assessment proceedings even in 
respect of interest income which was 
binding on him and he could not there- 
fore re-open the assessment to include 
that income, “If that were not the legal 
position”, this Court observed, it 
“would be placing an unrestricted 
power of review in the hands of the 
Income-tax Officer to go behind the 
findings given by a hierarchy of Tri- 
bunals and even those of the High 
Court and Supreme Court with its 
changing moods.” This case therefore 
is of little assistance. In the view we 
have taken, the answer given by the 
High Court cannot be disturbed and 

e appeal is accordingly dismissed 


with costs. 
Appeal dismissed. 
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_ ®Index Note:—(A) Army Act (1950), 
S. 160 — Revision of sentence — Sens 
fence whether can be enhanced. 

Brief Note: — (A) Under the pro- 
visions of S. 158 the confirming au- 
thority can himself mitigate or remit 
the punishment awarded by the court 
martial or commute that punishment 
for any lower punishment and, there- 
fore, when a sentence is directed to be 
revised by the confirming authority it 
necessarily means that the confirming 
authority considers that the punish- 
ment awarded by the court martial is 
not commensurate with the offence and 
it should, therefore, be revised upe 
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wards, To object to this is to object 
to the provisions of S. 158 itself. 
(Para 4). 
hIndex Note: — (B) Constitution of 
fndia, Art. 32 — In a petition against 
sentence. by ‘an army officer, the 
Supreme Court cannot go into the evi- 
dence in support of the charges against 
bim. (X-Ref: Art. 21). ` 


Brief Note: — (B) In considering 
a petition filed under Art. 32 the 
Supreme Court can only consider whe- 
ther any fundamental right of the peti- 
tioner has been violated and only Arti- 
cle relevant is Article 21. (Para 4} 

Held the procedure established by 
Yaw had been completely followed arid 
there was no violation of rules of natu- 
ral justice. AIR 1970 SC 150 and AIR 
1970 SC 1896, Distinguished. 

(Paras 4, 5, 6) 

Index Note:—(C) Army Act (1959), 
S, 157 — Power to confirm sentence—= 
Exercise of. 

Brief Note: — (C) Where two offi- 
cers are the officers commanding the 
same division to which a charged offi- 
cer belongs and one of them has con- 
vened the court martial, the other can 
direct that the findings and sentence 
be confirmed by the Chief of 
Staff even if he was only officiating 
and lower in rank than the officer 
who convened the court martial. 

(Para 7) 
Index Note:—(D) Army Act (1950), 
S. 157 — It is not necessary for the 
confirming authority to give a hearing! 
fo the charged officer before confirm- 
ing the sentence passed after revision 
of the sentence originally passed. 
(X-Eef: Natural Justice), (Para 8) 
Cases Referred: Chronological Paras 
AIR 1970 SC 150=(1970) 1 SCR 
457, A. K. Kraipak v. Union of 
India 

AIR 1970 SC 1896=(1969) 2 SCR 
807, Purtabpore Co, Ltd. v. Cane 
Commissioner of Bihar 5 

The Judgment of the Court was 

delivered by 

i ALAGIRISWAMI, J.:— The peti- 
tioner was an officer of the Indian 
Army who served in Bangla Desh. 
On 11th December, 1971 he was ina 
place called Hajiganj. He was tried be- 
fore the Summary General Court 
Martial on the charge of committing 
robbery at Hajiganj by causing fear of 
instant hurt to the Custodians of the 


United Bank Ltd., of certain proper- 
ties belonging to the Bank and also 
the personal property of the Manager 
of the Bank as well as of a Chowki- 
dar of the Bank. The Court sentenced 
the petitioner to be ‘cashiered’. This 
Sentence was subject to confirmation 
under the provisions of Chapter XII 
ofthe Army Act. Maj.-Gen. Hira, Gene- 
ral Officer Commanding, 23 Mountain 
Division, of which the petitioner was 
an officer, passed an order directing 
the revision of the sentence. Thereafter 
the petitioner was brought before the 
same Court Martial, as had tried him 
earlier, and he was asked whether he 
wanted to address the Court. On receiv- 
ing a reply in the negative, the Court, 
after considering the observations of 
the confirming authority, revoked the 
earlier sentence which they had im- 
posed on the petitioner and sentenced 
him to be cashiered and! to suffer rigo- 
rous imprisonment for two years. Brig. 
B. P. Bhilla, the Officiating General 
Officer Commanding 23 Mountain Divi- 
sion, referred the finding and sentence 
for confirmation to the Chief of the 
Army Staff, who in due course confirm- 
ed the finding and the sentence. The 
present petition is filed under Art. 32 
of the Constitution for quashing the 
order passed by the Chief of the Army 
Staff, after setting aside the order pass- 
ed by Maj.-Gen. Hira. 

2. Shri A. K. Sen appearing on 
behalf of the petitioner raised four 
points in support of his contention that 
the order passed against the petitioner 
should be quashed: 


(1.) The authority to confirm the 
sentence passed by a Court Martial does 
not confer on the confirming authority 
the power to enhance ihe sentence. 
That authority cannot, therefore, 
achieve that object indirectly by direct~ 
ing the revision of the sentence. The 
Court Martial’s verdict should be un- 
fettered, 


(2.) In any case, the confirming au- 
thority should have given a hearing to 
the affected party. 


(3.) The confirmation can be made 
only by the officer who convened the 
Court Marital and not by a different 
officer as was done in this case. 

(4.) The officer who finally confirm- 
ed the sentence on the petitioner should 
also have heard the petitioner. 

3. (1). The officer who convened 
the Summary General Court Martial, 
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which tried the petitioner, was Maf- 
Gen. Hira. It was he that directed the 
revision of the sentence passed on the 
petitioner. The argument is that this 
order was in such terms that the Court 
Martial which revised the sentence was 
compelled to and was left with no al- 
ternative but to enhance the sentence 
and that this was against all principles 
of natural justice. Under Sec. 153 of 
the Army Act no finding of a Court 
Martial shall be valid except so far as 
it may be confirmed as provided under 
the Act. Under Section 157 the findings 
and sentences of summary general 
courts-martial may be confirmed by 
the convening officer or if he so directs, 
by an authority superior to him. Under 
Section 158, a confirming authority 
may, when confirming the sentence of 
a court-martial, mitigate or remit the 
punishment thereby awarded, or com- 
mute that punishment for any punish~ 
ment or punishments lower in the scale 
Taid down in Section 71. Under Sec- 
tion 160, any finding or sentence of a 
court-martial which requires confirma- 
tion may be once revised by order of 
the confirming authority and on such 
revision, the court, if so direct by the 
confirming authority, may take addi- 
tional evidence. Even after revision the 
(Contd. on Col. 2) 
(a) The property of the United 
Bank Ltd. COMILLA Dist. 
(i) Cash in Pakistan Currency 
(ii) 28-12 Bore guns Registered 
No. 027373 and 342. 
(iii) Wall clock 
(iv) Telephone Set Auto TIP 
(Sky Blue) 
tv) Telephone CB without hand 
set (Black) 
tvi) Pens (eagle) 
(vii) Locks with four keys 
(viii) Winter uniform of peons 
and guard. ; 

(b) Personal Property of Shri MA~ 
KALAM, Manager, United Bank Ltd., 
HAJIGANJ Branch: 

Wrist Watch (Romer popular} 

(c) Personal property of Shri Hab- 

jbullah, Chowkidar, United Bank Ltd., 
Hajiganj Branch: 

PAKISTAN Currency 


(3.) It is, therefore, apparent that 
apart from the property of the United 
Bank Ltd., the accused committed rob- 


A. I. R. 
sentence passed by the court-martial 
would have to be confirmed because 
of provision of Section 153. The order 
passed by Maj.-Gen. Hira directing revi- 
sion of the sentence passed by the 
court-martial is as follows: 

“The Summary General Court 
Martial, which assembled at Field, on 
9 March 1972 and subsequent days for 
the trial of IC-16394 Substantive Lieut 
(Actg. Capt) HARISH UPPAL, Arty. 
198 Mountain Regiment, will reassemb- 
ble in open court on 15 May 1972 a 
Field at 10.00 hrs for the purpose of 
reconsidering the sentence awarded by 
it, whilst in no way intending the 
quantum of punishment to be awarded, 
the court should fully take into con- 
sideration the following observations of 
the Confirming Officer, 


(2.) The accused was convicted by 
the Court under Army Act Section 69 
for committing a civil offence, that is 
to say, Robbery, contrary to section 392 
of the Indian Penal Code, the parti- 
culars hereby averred that he, af 
HAJIGANS (BANGLA DESH) on it 
Dec, 71, by causing fear of instant hurt 
to the Custodians committed Robbery 
in respect of the undermentioned arti- 
cles, the property belonging to the per= 
Sons indicated as follows = 


Rs. 11,222.91 
{wo with seven cartridges, 


E- One 


r Rs. 6) 


Pery in respect of tħe personal proper- 
ties of its two custodians at a time 
when the War of liberation of BAN- 
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GALA DESH was still being waged on 
some fronts though the hostility in the 
town had ceased in HAJIGANT area and 
the situation was fast returning to nor- 
malcy. 


(4.) It would be appreciated that the . 


charge of which the accused was con- 
victed is of a very serious nature. The 
punishment of ‘Cashiering’, therefore, 
awarded for the offence appears to- be 
palpably lenient. The maximum. punish 
ment provided for the offence under 
IPC. Sec. 392 is 10 years R.I. Even 
though the proper amount of punish- 
ment to be inflicted is the least amount 
by which discipline can be effectively 
maintained, it is nevertheless equally 
essential that the punishment awarded 
should be appropriate and commensu- 
rate with the nature and gravity of 
the offence and adequate for the main- 
tenance of the high standard of disci- 
pline in the Armed forces. It should be 
clearly borne in mind that our Forces 
had been ordered to march into BAN- 
GLA DESH as the liberators of the op< 
pressed people who had been subjected 
to untold torture and miseries at the 
hands of Pak troops. It is, therefore, 
clear that our Forces had gone there 
as guardians and custodians of the lives 
and property of the persons of that 
country. The conduct of the accused 
by indulging in broad day light bank 
robbery is despicable and his stooping 
so low as to deprive Shri HABIBUL- 
LAH (PW—2). Chowkidar of the 


United Bank Ltd., of paltry amount of. 


Rs. 6/- in Pak currency as also his tak- 
ing away the Romer Wrist watch from 
Shri MAKALAM (PW-4), Manager of 
the said Bank, is indeed highly repre- 
hensible. Such actions on the part of 
responsible officer of the Indian Army 
are calculated to bring a blot on the 
fair name of the Indian Army. It is, 
therefore, our imperative duty to en- 
sure that such cases are dealt with 
firmly when a verdict of guilty has 
been returned by the Court. 


(5.) There are certain norms and 
standards of behaviour laid down in 
the Armed Forces for strict adherence 
by persons who have the honour to be- 
Jong to the Corps of Officers of the 
Indian Army. A person of the rank 
of an officer, who indulges in such an 
offence, should, therefore, be awarded 
suitable punishment. In the course of 
six years commissioned service he had 
once been convicted under Army Act 
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Section 41 (2) for disobeying a lawful 
command given by his superior officer 
in the execution of his duties for which 
he was severely reprimanded on 13 
June 70. 

(6.) The accused/or his defending 
officer/counsel should be given an op- 
portunity to address the court, if so 
desired. The court should then care- 
fully consider all the above and should 
they decide to enhance the sentence, 
then the fresh sentence should be an- 
nounced in open court as being subject 





to confirmation. 


(7.) The attention of the court is 
drawn to Army Act Section 160, Army 
Rule 68 and the form of proceedings on 
revision given on page 370 of MIML 
(1961 Reprint), which should be amend- 
ed to conform to the provisions of 
Army Rule 67 (1). ` 

(8.) After revision, the proceedings 
shall be returned to this Headquarters, 
Field 


03 May 72. 
Sd 
(RD HIRA} 
l Maj-Gen. 
General Officer Commanding 23 
Mtn Div. 


A It was contended that in the 
face of such strong observations by the 
General Officer Commanding the Divi- 
sion the officers constituting the court 
martial would have felt compelled to 
enhance the sentence and the revised 
sentence passed on the petitioner was 
not the free act of the court martial 
but one forced on them by the Officer 
Commanding and that this militates 
against the principle of natural justice. 





it should, therefore, be revised up- 
wards. To object to this is to object 
to the provisions of Section 158 it- 
self. A direction by the confirming 
authority merely showing that the 
punishment awarded by the Court 
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martial is not commensurate with the 
offence, would be certainly unexcep- 
tionable and would be in accordance 
with the provisions of law. Instead of 
baldly stating so the confirming autho- 
‘rity in this case has given reasons as 
to why he considers that the punish- 
ment awarded to the petitioner was 
wholly inadequate. We consider that 
the reasons given by him cannot 
be taken exception to. It was ur- 
ged that the confirming authority 
proceeded on the basis that in 
respect of the charges against the 
petitioner the evidence available was 
as he had set out in his order 
directing revision and that this was not 
correct. We must point out that this 
Court cannot go into the-evidence in 
support of the charge against the peti- 
tioner. Indeed the Court martial it- 
self could not have set out the evidence 
against the petitioner; it should have 
only given the finding and the sentence. 
Under the provisions of Art. 136 (2) 
of the Constitution this Court can- 
not grant special leave in respect 
. fof any judgment, determination or 
order passed or made by any 
Court or tribunal constituted by or 
under Jaw relating to the Armed 
Forces. In considering a petition filed 
under Article 32 of the Constitution 
this Court can only consider whether 
any fundamental right of the peti- 
tioner has been violated and the only 
Article relevant is Article 21 of the 
Constitution. There is no doubt that the 
procedure established by law as requir- 
ed under that Article has been com- 
pletely followed in this case. 

5 It is, however, urged that the 
decisions of this Court have laid down 
that the rules of natural justice operate 
in areas not covered by any law valid- 
Ty made and that they do not supplant 
the law of the land but supplement it 
and, therefore, though the procedure 
established by law may have been fol- 
Iowed as required under Article 21, the 
principles of natural justice should also 
be followed. The cases relied on are 
A. K. Kraipak v. Union of India, (1970) 
1 SCR 457 = (AIR 1970 SC 150) and 
Purtabpore Co. Ltd. v. Cane Commis- 
sioner of Bihar, (1969) 2 SCR 807 = 
(ATR 1970 SC 1896). This Court in the 
first decision had pointed out that what 
particular rule of natural justice should 
apply to a given case must depend to 
a great extent on the facts and circum- 
stances of that case, the frame work 


A.I B. 
of the law under which the enquiry 
is held and the constitution of the tri- 
bunal or body of persons appointed for 
that purpose. It was also pointed out 
that the Court has to decide whether 
„the observance of that rule was 
necessary for a just decision and 
that the rule that enquiries must 
be held in good faith and with< 
out bias and not arbitrarily or 
unreasonably is now included among 
the principles of natural justice. There 
is no analogy between the facts of that 
case and the present and applying the 
ratio of that to the facts of this case 
we are not satisfied that any rule of 
natural justice has been violated, The 
latter was a case where the authority 
competent to pass the order had simp- 
Ty passed an order adopting what the 
Minister had directed and had not ap- 
plied his mind. The facts of this case 
are quite different. The confirming au- 
thority while pointing out the facts had 
left the discretion regarding the punish- 
ment to be imposed to the court mar- 
tial. If the court martial in spite of the 
direction given by the confirming au- 
thority had reaffirmed its original 
order, the confirming authority could 
do nothing because it can exercise its 
power of directing revision only once 
and that power was already exhausted. 
Furthermore, when the court martial 
reassembled to revise its earlier order 
under the directions of the confirming 












martial how the observations of the 
confirming authority were wrong, how 
they were not borne out by the evi- 


given an opportunity by the confirm- 
ing authority before he directed revi- 
sion. The court martial had originally 
found the petitioner guilty of the charge 
of robbery, under Section 392 of the 
Indian Penal Code. There was, there- 
fore, no question of the court martial, 
when it proceeded to reconsider the 
matter, of reconsidering the finding of 


thority on the basis that he relied up- 
on facts which were not proved for 
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directing revision, is wholly beside the 
point. And as far as the question of 
sentence is concerned, one cannot quar- 
rel with the sentiments expressed by 
the confirming authority. We find our- 
selves unable, therefore, to agree to 
petitioner’s contention that the order 
of the confirming authority directing 
revision is in any way vitiated. 

6. (2) We have already held 
above that the confirming authority, 
when he directed a revision of the sen- 
tence passed on the petitioner, was only 
exercising the powers conferred on him 
by Section 160 of the Army Act. He 
also made it clear that the court mar- 
tial was not bound by his opinion by 
stating that should the court martial 
decide to enhance the sentence the 


fresh sentence should be announced in 
open court as being subject to confir- 
mation. Right in the beginning of his 
order he had also stated ‘whilst in no 
way intending the quantum of punish- 
ment to be awarded, the court should 
fully take into consideration the follow- 
ing observations’. To hold in the cir- 
cumstances that the confirming autho- 
rity should have heard the appellant 
before he directed the revision of the 
sentence passed on him would not be a 
requirement of principle of natural 
justice, In the circumstances and facts 
of a case like the present one where 
the petitioner had an opportunity of 
putting forward whatever contentions 
he wanted to rely upon before the 
court martial, we do not consider that 
there is any substance in this conten- 
tion. 

7. (3) The contention here was that 
while the court martial was convened 
by a Maj-General the officer who 
directed revision was a Brigadier, and 
that only the convening officer can 
confirm or direct revision. This is per- 
haps the one contention with the least 
substance put forward on behalf of the 
petitioner. The contention is based on 
the words found in Section 157 of the 
Army Act that the findings and sen- 
tences of summary general courts-mar- 
tial may be confirmed by the conven- 
ing officer or if he so directs, by an 
authority superior to him. The words 
‘convening officer’ and ‘an authority 
superior to him’ are sought to be con- 
trasted and it is argued that while a 
confirmation can only be by a conven- 
ing officer and by no other, the au- 
thority superior to him may also con- 


firm showing that in the latter case 
neither the rank of authority nor the 
person holding the post is relevant. 
Section 112 of the Act which deals 
with the power to convene a summary 
general court martial shows that this 
attempted distinction between “autho-~ 
rity” and “officer” is without sub- 
stance. The officer isthe authority and 
the authority is the officer. Both the 
words refer only to one person. To ac-j - 
cept this argument would mean that 
if the officer who convened the court 
martial is transferred to a distant place 
or retires or is dead, the whole proce- 
dure would have to be gone through . 
again, A useful comparison will be of| : 
decisions under Article 311 of the Con- 
stitution where it has been held that 
the power to deal with an officer under 
that Article can be exercised even by 
an authority lower in rank to the au- 
thority which originally appointed the 
officer, if at the relevant period of 
time that authority was competent to 
appoint the officer sought to be dealt 
with. It may be noted that in this 
case the officer who convened the court 
martial was a Maj-General Officer 
Commanding the 23rd Mountain Divi- 
sion, and the officer who directed that 
the findings and sentence should be 
confirmed by the Chief of Staff was 
also the officer commanding the same 
Division, though he was only officiat- 
ing and was a Brigadier. The confirma- 
tion itself was by the Chief of Army 
Staff, higher in rank than the conven- 
ing officer. : 


ness in the contention that before he 

ordered what in effect was an upward 
revision of the sentence passed on the 
petitioner, he should have been given| ’ 
a hearing, to insist that the confirm: 
ing authority should give a hearing to 
the petitioner before it confirmed the 
sentence passed by the court martial, 
is a contention which cannot be ac- 
cepted. To accept this 
would mean that all the procedure’ 
laid down by the Code of Criminal 
Procedure should be adopted in respect 
of the court martial, a contention whi 
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cannot be accepted in the face of the 
very clear indications in the Constitu- 
tion that the provisions which are-ap- 
plicable to all the civil cases are not 
applicable to cases of Armed Personnel. 
Tt is not a requirement of the princi- 
ples of natural justice. Indeed when he 
was informed that the subsequent sen- 
tence passed on him had been sent to 
the Chief of the Army Staff for con- 
firmation it was open to the petitioner 
to have availed himself of the remedy 
provided under Section 164 of present 
ing a petition to the confirming officer, 
i.e. the Chief of the Army Staff in this 
case. He does not appear to have done 
SO. 


9. We are, therefore, of the 
opinion that there are no merits in 
this petition and dismiss it. 

Petition. dismissed. 
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AND I. D. DUA, JJ. 
_ Abdul Ghani, Appellant v. State 
of U. P., Respondent. 
_ Cri. Appeal No, 203 of 1971, D/- 
10-11-1972. 

Index Note:—(A) Penal Code (1860), 
8S. 300 — Murder — Circumstantial evi- 
dence — Sufficiency of — (X-Ref:—~ 
Evidence — Appreciation of), 


AIR 1973 


_ Brief Note :— (A) For the purpose 
of sustaining conviction in cases of cir- 
cumstantial evidence the circumstances 
established on the recod according to 
the law of evidence must be consistent 
only with the guilt of the accused and 
wholly inconsistent with his innocence. 

The chain of evidence furnished by 
` those circumstances must be complete 

and leave no reasonable ground for a 
conclusion consistent with his inno- 

cence, (Para 4) 

Held on facts that the circumstan- 
tial evidence was strong and convinc- 
ing enough to leave no scope for any 
reasonable doubt about the guilt of the 

accused. (Para 5) 


*(Criminal Appeal No. 1249 of 1970 and ` 


Referred No. 100 of 1970, D/- 12-1- 
1971 — All.) 
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A.LE. 

Index Note: — (B) Evidence Act 
(1872), S. 24 — Retracted confession—- 
Necessity of corroboration. 

Brief Note: — (B) A retracted ex- 
fra judicial confession can also legally 
form the basis of a conviction, though 
as a matter of prudence the courts try 
to look for corroboration from some 
independent source so as to satisfy 
their conscience that the confession is 
true. (Para 5) 

Held on facts that the confession 
considered in the background of the 
attending circumstances, clearly seem-~ 
ed to be both voluntary and true as 
also free from suspicion. The circumst~ 
antial evidence was also complete and 
convincing so as to leave no scope for 
any reasonable ground of the innocence 
of the accused. This evidence amply 
corroborates in material particulars the 
confession, AIR 1963 SC 1094, Follow- 
ed. (Para 5) 
Cases Referred? Chronological Paras 
AIR 1963 SC 200=(1963) 2 SCR ' 

405=1963 (1) Cri LJ 235, M. G. 

Agarwal v. State of Maharashtra @ 
ATR 1963 SC 1094=(1963) Supp 

1 SCR 689=1963 (2) Cri LJ 178, 

Pyare Lal Bhargava v. State off 

Rajasthan. D 

S. K. Bagga, Advocate, amicus 
curiae, for Appellant; O. P. Rana, 
Advocate, for Respondent. 

The following Judgment of the 
Court was delivered by p 

DUA, J.:— This is an appeal by 
special leave from the judgment and 
order of the High Court of Judicature 
at Allahabad dismissing Abdul Ghani, 
appellants appeal from the judgmenê 
of the Additional Sessions Judge, Ali- 
garh, convicting him under S. 302, 
LP.C, for the murder of Ahmad Husain 
and sentencing him to death. The High 
Court confirmed the sentence imposed 
by the trial court. 

2. The appellant used to reside 
at Aligarh and the deceased Ahmad 
Husain in the village Chakhatal, police 
station Atrauli, District Aligarh. They 
were distantly related to each other,’ 
the appellant’s wife being the daughter 
of the brother of the deceased Ahmad 
Husain’s wife. The appellant had come 
to reside with the deceased about 3 
months prior to the murder in ques- 
tion, The appellant, it appears, deve- 
Toped illicit intimacy with the wife of 
the deceased. When the deceased came 
to know of this intimacy he got annoy= 
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ed with the appellant and asked him 
to leave. his house but, it is said that, 
the wife of the deceased intervened, 
and the appellant continued to live in 
the house of the deceased. This hap- 
pened about 7 or 8 days before the 
murder in question. The appellant and 
the deceased were both engaged in the 
business of selling gola (copra) and 
misri (sugar candy) and they used to 
go from their house in the morning for 
selling gola and misri and return in 
tthe evening at about 6 or 6.30 p. m. 
(On July 21, 1969 Ahmad Husain, de~ 
ceased, as usual, went out on his usual 
business of selling gola and misri at 
about 6 or 7 a.m. The appellant did 
not accompany him on that day. The 
deceased did not return home in the 
evening and this naturally caused an- 
xiety to the members of his family. 
After. waiting for his return till about 
8.30 p. m. Chaman, son of the deceased 
aged about 14 years, went to the house 
of his uncle Hamid (a first cousin of 
the deceased) and informed him about 
this fact. Hamid promised to make a 
search for the deceased the following 
morning, as it had by then grown dark. 
Chaman accordingly returned’ to his 
house. The following morning the son 
again went in search of his father. 
When he reached the bank of the river 
Neem he found lying there a pair of 
scales and a weight belonging to his 
father. Leaving the weight there he 
took the pair of scales with him to 
Hamid and told him that the said pair 
of scales had been found at the river 
bank. They both then took Liladhar, 
chowkidar of the village along with 
them towards the river. The pair of 
Scales was placed at the spot from 
where it had been found. The three 
persons then entered the river and 
found the dead body of Ahmad Husain 
lying at its bed. The water in the 
river was only knee-deep at that place. 
They took the dead body out. The 
chowkidar and Chaman were sent to 
the Pradhan of the village, Hamid him- 
self staying with the dead body. When 
the Pradhan came to the spot he asked 
Hamid to go to the police station Atra- 
uli for lodging the report, Hamid ac~ 
cordingly went to that police station 
on a bicycle and lodged the report about 
the occurrence at about 10 am. The 
police station was at a distance of 8 
miles from the place of occurrence. In 
this report there was no mention of 
the appellant, apparently because till 
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then neither Chaman nor Hamid sus- 
pected him of complicity in the mur- 
der. When Chaman returned to his 
house he found Abdul Ghani, appellant, 
present. Abdul Ghani was looking 
somewhat restless and perturbed. This 
excited Chaman’s suspicion. He, there- 
fore, decided to inform the Pradhan of 
the village about the appellants be- 
haviour. The Pradhan on getting this 
informatoin accompanied Chaman to- 
the house of the deceased. On the way 
he met Malkha Singh and Roshanial 
whom also he took along with him. 
The appellant, on seeing these persons, 
tried to run away but was captured by 
them. He was found to have a cut 
mark on his right hand and an abrasion 
on his left leg. When questioned as to 
how he had sustained these injuries he 
fs said to have replied that it had hap- 
pened while he was striking the de- 
ceased with the knife. The appellant 
was then taken to the house of the 
Pradhan where he is stated ‘to have 
made an elaborate extra-judicial con- 
fession about his having murdered the 
deceased. According to Rajendra Pra- 
sad, the Pradhan of the village who 
appeared as P.W. 5 the appellant said: 
“I developed illicit intimacy with 
the wife of Ahmed Husain. About 8 
days ago, Ahmed Husain came to know 
of this. On his knowing this, a marpit 
took place between me and Ahmed 
Husain, For these reasons I murdered 
him yesterday at about 7.30 p.m. with 
a Chura (large knife) on the bank of 
the river Neem and the dead body is 
lying in the river Neem.” 
The appellant was detained at the house 
of the Pradhan where the Sub-Inspec- 
tor came at about 1 p.m. On interroga- 
tion the appellant is said to have nar- 


' rated the story to the Sub-Inspector. 


The appellant was then taken by the 
Sub-Inspector to the house of the de- 
ceased. The Pradhan, Malkha Singh and 
Roshan Lal (P.W. 11) also accompanied 
them. The appellant produced the 
blood-stained shirt from his kothri 
(room) in which he had been living. 
He also took the party to the river 
Neem and produced the knife and other 
articles from places near the river. The 
Sub-Inspector thereafter took away the 
appellant and the various articles. 


3. Apart from the extra~judi- 
cial confession of the appellant the evi- 
dence in this case is entirely circumst- 
antial. Both the trial court and the 
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High Court, however, considered the 
evidence, though circumstantial, to be 
sufficiently convincing and incriminat- 
ing and consistent only with the appel- 
lant’s guilt. The trial Court summaris- 
ed the circumstances which were fully 
proved on the record in the following 
words: 

“I. That the deceased was related 
to the accused the daughter of the bro- 
ther-in-law (sala) of the deceased was 
married to the accused and the accused 
had been living in the house of Ahmad 
Husain about 2 or 3 months prior to 
the occurrence, 

2. That the accused developed ii- 
licit intimacy with the wife of the de- 
ceased, 

3. That about a week prior fo the 


murder of Ahmad Husain, there had- 


been altercation between the accused 
and the deceased as the deceased came 
to know about the illicit intimacy of 
the accused with his wife. 


4. That both the accused and the 
deceased used to go out to other vil- 
lages to sell Gola and Misri but on the 
date of the murder the accused did not 
accompany the deceased he remained 
behind at the house of Ahmad Husain. 
He, however, left at about 3 p.m. and 
returned to the house only at about 10 
or 10.30 p.m. 

5. That on the date of the occur- 
rence at about 7 or 7.30 p.m. the ac- 
cused was seen on the bank of the river 
Neem with the Chhuri Ex. 4 in his 
hand. 

6. That on the date of the occur- 
rence at about 8 p.m. the accused was 
seen running from the river Neem to- 
wards the village. He was wearing the 
shirt Ex. 19. He did not reply when 


asked by the villagers as to why he. 


was running. 

7. That next morning when the 
dead body of Ahmad Husain had been 
recovered from the river the accused 
was found moving about restlessly in 
his kotha and was seen peeping hither 
and thither. 

8. That when on the information 
received from Chaman about the rest- 
less condition of the accused, Rajen- 
dra Prasad Pradhan and other wit- 
nesses came to the house of Ahmad 
Husain, the accused tried to run away 
but he was overpowered and arrested. 


9. That when the accused was 
caught by the Pradhan and other vil- 
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lagers a cut mark and an abrasion 
were found on his person. : 

10. That after the accused had 
been arrested by the Investigating 
Officer he made a disclosure statement 
to the effect that he could produce his 
blood-stained shirt. Thereafter he took 
the police and the witnesses to the 
Kotha of Ahmad Husain in which he 
lived. There was a Handiya in the 
Kothri and from inside the Handiya he 
produced the shirt Ex. 19 which was 
found to be stained with human blood 
by the Serologist. 

11. That he made a disclosure 

statement to the effect that he could 
produce the Chhuri and the things be- 
longing to Ahmad Husain. Subsequent- 
ly he took the Sub-Inspector and the 
witnesses towards the river Neem and 
produced from the river Chhura Ex. 4 
and a number of articles belonging ta 
Ahmad Husain.” 
The High Court did not consider ‘thie 
recovery of the knife to be free from 
suspicion. The High Court based the 
appellant’s guilt on the following cir- 
cumstances addition to the extra judi} 
cial confession. 

1. Relationship of the appellant 
with the wife of the deceased as a re~ 
sult of which the appellant started 
living in the house of the deceased. 

2. The appellant’s intimacy’ with 
the wife of the deceased. i 
_ 8. That the appellant and the 
deceased used to go out together every. 
morning to sell gola and misri. 

; 4, On July 21, 1969 the appellant 
did not go out to sell gola and misri in 
the morning. 

5. On that day he remained in the 
house right upto 3 p. m. 

6. He left the house on that day af 
3p.m. and returned at about 10 or 
10.30 p.m. 

7. On July 21, 1969 at about 7 or 
7.30 p.m. the appellant was seen by 
Manzoor P.W. 3 and Salim P.W. 6 at 
the bank of the river Neem with a 
knife in his hand. 

8. At about 8 p.m. on July 21, 1969 
the appellant was seen running from 
the side of the river towards the vil~ - 
lage and on being questioned by Cha~ 
ranjit Singh, P.W. 8 and Ganga Sahai 
P.W. 10 as to why he was running he 
gave no reply. r 

9. After the recovery of the dead 
body from the river the appellant was 
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noticed moving about restlessly in the 
house of the deceased. 

10. On the arrival of the village 
Pradhan along with others the appel- 
lant tried to run away and 

11. The recovery of blood-stained! 
aaa on the pointing out by the appel- 
lant, 


4. The question arises if these 
circumstances in law justify the con- 
elusion of the High-Court with regard 
to the appellant’s guilt and imposition 
of the extreme penalty of death on 
him. The legal position with respect to 
the sufficiency of the circumstantial 
evidence for sustaining criminal con- 
iction is well settled. The circumstan- 





1963 SC 200) this Court observed: 


“It is well-established rule in cri- 
minal jurisprudence that circumstan~ 
tial evidence can be reasonably made 
the basis of an accused person’s convic- 
tion if it is of such a character that 
it is wholly inconsistent with the in- 
nocence of the accused and is consis~ 
tent only with his guilt. If the circum- 
stances proved in the case are consis~ 
tent either with the innocence of the 
accused or with his guilt, then the ac- 
cused is entitled to the benefit of doubt. 
There is no doubt or dispute about this 
`“ position. But in applying this princi- 
ple, it is necessary to distinguish be- 
tween facts which may be called pri- 
mary or basic on the one hand and in- 
ference of facts to be drawn from them 
on the other. In regard to the proof of 
basic or primary facts the Court has 
to judge the evidence in the ordinary 
way, and in the appreciation of evi- 
dence in respect of the proof of these 
- basie or primary facts there is no scope 
for the application of the doctrine of 
benefit of doubt. The Court considers 
the evidence and decides whether that 
evidence proves a particular fact or 
not. When it is held that a certain 
fact is proved, the question arises whe- 
ther that fact leads to the inference of 
guilt of the accused person or not, and 
in dealing with this aspect of the pro- 
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blem, the doctrine of benefit of doubt 
would apply and an inference of guilt 
can be drawn only if the proved fact 
is wholly inconsistent with the inno- 
cence of the accused and is consistent 
only with his guilt.” : 

5. Now the circumstantial evi- 
dence in the present case has to be 
considered along with the extra-judicial 
confession. Both the trial court and the 
High Court have considered the circum- 
stantial evidence to be strong and con- 
vincing enough to leave no scope for 
any reasonable doubt about the guilt 
of the appellant. We have not been able 
to find any flaw in the reasoning of 
the High Court in holding the circum- 
stantial evidence to be complete and 
convincing in this respect. The extra- 
judicial confession in this case is, in 
our opinion, also free from any in- 
firmity and no reason has been shown 
as to why it should not be considered 
as both voluntary and true. is ex- 
tra-judicial confession was made by the 
appellant before the village Pradhan 
soon after he was apprehended. From 
its very nature it impresses us to be 
spontaneous, free from suspicion, volun- 
tary and true. The words actually us- 
ed by the appellant have been repro- 
duced so far as possible in the circum- 
stances of the case. No doubt the ap- 
pellant has denied having made this 
extra-judicial confession. This may be 
considered to amount to retraction of 
the confession but a retracted extra- 
judicial confession can also legally form 
the basis of a conviction, though as a 
matter of prudence the courts try to 
look for corroboration from some in- 
dependent source so as to satisfy their 
conscience that the confession is true. 
In Pyare Lal Bhargava v. State of 
Rajasthan, (1963) Supp 1 SCR 689 = 
ay 1963 SC 1094) this Court observ- 
ed: 

_ “A retracted confession may form 
the legal basis of a conviction if the 
Court is satisfied that it was true and 
was voluntarily made. Butit has been 
held that a Court shall not base a con- 
viction on such a confession without 
corroboration. It is not a rule of law 
but is only rule of prudence. It cannot 
even be laid down as an inflexible, 
rule of practice or prudence that under 
no circumstances such a conviction can 
be made without corroboration, for a 
court may, in a particular case, be 
convinced of the absolute truth of a 
confession and prepared to act upon it 
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without corroboration; but it may be 
laid down as a general rule of practice 
that it is unsafe to rely upon a con- 
fession, much Jess on a retracted con~ 
fession, unless the court is satisfied 
that the retracted confession is true and: 
voluntarily made and has been corro- 
borated in material particulars.” 


In the present case the confession con~ 
sidered in the background of the attend. 
ing circumstances, clearly seems to us to 
be both voluntary and true as also free 
from suspicion. The circumstantial evi- 
dence is also complete and convincing 
so as to leave no scope for any rea- 
sonable ground of the appellant’s in- 
nocence. This evidence amply serves to 
corroborate in material particulars the 
confession, if any corroboration were 
needed. We have, therefore, no hesita- 
tion in agreeing with the conclusion of 
the High Court about the appellant’s 
guilt. With respect to the sentence also 
we do not think any interference is 
called for. The appeal accordingly fails 


and is dismissed, 
- Appeal dismissed. 
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Gra Ram Doss, Appellant v, Devendra 
Doss, Respondent. 


Civil Appeal No. 407 N) of 1971, 
D/- 6-11-1972. 


_ . Index ‘Note: — (A) Constitution of 
ndia, Art. 183—Appeal by certificate— 
Findings of fact—Supreme Court will 
not generally set aside or ignore the 
findings on fact of the High Courts un- 
less they appear to have been mani- 
festly wrong. (Para 4) 
Index Note: — (B) Evidence Act 
{1872), S. 115—Estoppel by agreement 
When not binding — ere even 
though a clear plea of estoppel arises 
from the recital in an agreement a 
party does not rely on this plea and 
enters into an issue on the fact so 
that the whole matter became open 
for the decision of the Court that party 


*(A. S. No. 476 of 1966, D/- 21-9-1970 
— Andh. Pra.) 
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‘A. YT. È 
cannot rely on the doctrine of estoppel 
to prevent the opponent from proving 
that fact, (Para 4) 
Index Note: — (C) Evidence Aci 

(1872), S. 13 — Custom—The rule of 
custom should prevail in all cases and 
if any aberrations have to be correct- 
ed such correction must take the Court 
in the direction of re-establishing the 
rule of custom, (Para 7) 
Cases Referredg Chronological Paras 
(1937) 4 All ER 397=54 TLR 143, 

Greer v. Kettle Re Parent Trust 

& Finance Co. Ltd. 
(1900) ILR 24 Mad 219=11 Mad 

LJ 1, Annasami Pillai v. Rama- _ 

krishna Mudaliar 
(1849) 18 LJ CP 193=137 ER 124, 
_ Young v. Raincock 
(1834) 1 Ad & EL 792=110 ER 

1410, Lainson v. Tremere 
; Mr. M. C. Chagla, Sr. Advocate, 
(M/s. M. X. Cardoza, E. C. Agarwala 
and A. T. M. Sampath, Advocates, with 
him), for Appellant; M/s. K. R. Chow- 
dhary and K. Rajendra Chowdhary, 
Advocates, for Respondent, 
_ The following Judgment of the 
Court was delivered by 
_ MUKHERJEA, J:— This appeal 
by certificate from a judgment of the 
High Court of Andhra Pradesh. arises 
out of a dispute regarding the succes~ 
sion to the office of the spiritual head 
(Mohunt). of Sri Swami Mathiramjee 
Mutt, Tirumalai, Tirupati. The facts 
out of which the appeal arises 
may be stated briefly. Succession 
to the office of the Mohunt of 
the Mutt is admittedly regulated by 
custom which provides that upon the 
death of a mohunt his senior disciple 
becomes the next mohunt. This is, 
however, subject to the condition tha® 
the senior disciple must be a North- 
Indian Brahmin. In 1947 Sri Prayaga- 
dasjee Varu was the Mohunt of the 
Mutt. Upon his death in 1947 there 
was a dispute about the succession to 
the office of Mohunt between two con- 
testants viz. Sri Narayanadasjee Varu 
and Sri Chetandossjee Varu. The dis- 
pute appears to have been resolved by 
the intervention of what is described as 
the Supreme Council of Mohunts viz. 
the Akada Panchayat. Under the terms 
of compromise which are to be found 
in Ex. B-8, Sri Narayanadasjee Varu 
became the Mohunt and after him, the 
office was to devolve on Chetiendoss 
and after Chetandoss on a senior dis- 
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ciple of Narayanadasjee Varu. Naray- 
anadasjee Varu died in 1958 and there 
was again a dispute as to who would 
become the next mohunt. Chetandoss 
claimed to be the mohunt under the 
terms of Ex. B-8 while Sri Rajendra 
Ram Doss Jee Varu the present ap- 
pellant before us claimed the office by 
virtue of his status as a senior disci- 
ple of Narayanadasjee Varu. Rajendra 
Ram Doss Jee Varu filed a suit to 
establish his right. The dispute and the 
suit were both settled by another 
agreement between Chetandoss and 
Rajendra Ram Doss Jee Varu the terms 
of which are to be found in Ex. B-1. 
Under this agreement Chetandoss was 
to succeed Narayanadasjee Varu and, 
after Chetandoss, the office was to 
go to Rajendra Ram Doss. Very soon 
after this, however, on 18 March, 1962 
Chetandoss died. is became the 
Occasion for yet another dispute about 
the succession to the office of the 
mohunt. Rajendra Ram Doss claimed 
to be the mohunt in terms of the two 
agreements we have referred to just 
now and also by virtue of his being 
the only surviving disciple of Narayan~ 
adasjee Varu. Devendra Doss Jee, the 
respondent in this appeal, however, put 
up a claim to the office of mohunt by 
virtue of his position as a senior dis- 
ciple of the last reigning mohunt Che- 
tandoss. He was, however, a minor af 
that time and a suit was filed on his 
behalf by his next friend Sri Mukun~ 
dadasjee Varu, Mohunt of Bugga Mutt, 
Tirupati. In that suit he claimed for 
declaration of his title to the office of 
the mohunt with all the properties that 
are attached to that office as well as 
an injunction against Rajendra Ram 
Doss Jee Varu restraining him from 
interfering with the affairs of the Mutt. 


2. At the time of the trial of 
the suit both parties agreed about two 
propositions: 

Gi) By immemorial custom and 
practice, upon the death of a mohunt 
his eldest or seniormost disciple suc- 
ceeds to the Gadhi, and 

(ii) Only a North-Indian Brahmin 
is entitled to be a mohunt. 


It was contended by each party before 
the learned subordinate Judge that the 
other party was not a North-Indian 
Brahmin. The learned Subordinate 
Judge held that the defendant Rajen- 
dra Ram Doss was a North-Indian 
Brahmin and was also entitled to suc- 


ceed as the senior disciple of Narayana- 
dossjee Varu. According to the learn- 
ed Subordinate Judge the period of 
mohuntship of Chetandoss was to be 
treated as a break in the practice of the 
customary rule that only the senior- 
most disciple succeeds upon the death 
of the reigning mohunt. Devendra Doss 
appealed against this judgment to the 
High Court. The High Court found on 
facts that Narayan Doss was not a 
North-Indian Brahmin and was, there- 
fore, not entitled to being consi- 
dered as a possible successor to 
the office of the mohunt. The 
High Court further held that since 
Devendra Doss was the senior disciple 
of Chetandoss he should by the rule of 
custom succeed to the office of the 
mohunt upon the death of Chetandoss. 
On these grounds the High Court up- 
held the plaintiff’s appeal and gave a 
declaration in his favour and also an 
injunction against Narayan Doss from 
interfering with the affairs of the Mutt. 
Rajendra Ram Doss has now appealed 
from the decision of the High Court. 

3. Mr. Chagla appearing for the 
appellant raised two contentions in sup- 
port of the appellant’s claim. First, he 


. contended that the customary rule by 


which a senior disciple succeeds to the 
Gaddi of a mohunt upon the death of 
a reigning mohunt has always prevail- 
ed in this Mutt except for what may 
be described as an interregnum when 
Chetandoss was installed as the Mohunt. 
It was during this period that there 
was a departure from the custom and 
at the end of this period the custom 
has been restored. Therefore, Mr. Chag- 
la argued, if after the death of Chetan-~ 
doss his period of mohuntship be al- 
together ignored, Rajendra Ram Doss 
would automatically become entitled to 
become the mohunt as the senior dis- 
ciple of Narayandass, Secondly, Mr. 
Chagla argued that Devendra Doss, 
the respondent, is bound by the agree- 
ment of 15 July 1961 which not only 
recognised that Rajendra Ram Doss 
was a North-Indian Brahmin but also 
stipulated that Rajendra Ram Dass as 
the only surviving disciple of Narayan- 
dass should become the Mohunt of the 
Mutt. It was contended that since: 
Rajendra Ram Doss claimed through 
Chetandoss, he could not throw over- 
board the agreement to which Chetan 
Doss was a party. In other words, Mr. 
Chagla sought to meet the finding of 
fact arrived at by the High Court to 
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the effect that Rajendra Ram Doss was 
not a North-Indian Brahmin by point- 
ing out that Devendra Doss would be 
estopped from making that contention 
in view of the clear statement in the 
agreement of 29 October 1947 that 
Rajendra Ram Doss was in fact a 
North-Indian Brahmin. 


4. For the sake of convenience 
we shall examine these two contentions 
of Mr. Chagla in the reverse order; that 
is to say, we shall deal with his second 
contention first. The High Court after 
carefully examining the evidence on 
record,has come to a clear finding on 
facts that Rajendra Ram Doss was not 
a North-Indian Brahmin. The High 
Court has also found that the respon- 
dent Devendra Doss was a North- 
Indian Brahmin. This Court is not 
generally inclined to set aside or 
ignore the findings on fact of the 
High Courts unless they appear to 
have been manifestly wrong. In this 
case, however, after going through the 
evidence ourselves we are clearly of 
the opinion that the High Court was 
right in its findings that the plaintiff 
was a North-Indian Brahmin while the 
defendant was a South-Indian Iyengar. 
It is true that there is a recital in Ex. 
B-1 which is the agreement executed 
by and between Chetandoss and Rajen~ 
dra Ram Doss on 15 July 1961, that 
Rajendra Ram Doss was a North Indian 
Brahmin. It may be useful here to 
set out the material portion of the 
agreement: 


“Now, therefore, it is agreed as 


follows: 
(i) x x x 
(2) x x x 


(3) Sri Digyadarsan Rajendra Ram- 
dossjee Varu (the plaintiff in the suit) 
who is a North Indian Hindustani Brah~ 
min and a disciple of the late Mahant 
Narayandossjee Varu has to succeed to 
the Mahantship after (the Defendant) 
Sri Mahant Chethandossjee Varu and 
till then he shall be the junior Mahant; 


x x x” 


Far from treating this as an evidence 
in support of Rajendra Ram Dosəs’s 
contention that he was a North-Indian 
Brahmin the High Court considers this 
to be a very suspicious recital. The 
High Court observes: 


CARNER The very description of the 
defendant in Ex. B-1 as a North-Indian 


ALR, 


Brahmin when in the context of that: 
document it was really unnecessary to 
describe him as such makes the reci- 
tal suspicious.” 

Apart from this solitary evidence of 
Ex. B-1 the entire evidence on record 
goes to show that Rajendra Ram Doss 
was not a North-Indian Brahmin. Mr. 
Chagla, however, contended that since 
Devendra Doss is claiming through 
Chetandoss, he is estopped from deny- 
ing the correctness of a categorical 
Statement made in an agreement to 
which Chetandoss was a principal party. 
The principle on which, Mr. Chagla 
relies has been formulated by Cross in 
his book on Evidence, Third Edition, in 
the following manner: 


“It not infrequently happens thað 
two people agree, expressly, or by 
necessary implication, that their legal 
relations shall be based on the assump- 
tion that a certain state of facts exists, 
and, when this has been done, the ori- 
ginal parties to the agreement, as well 
as those claiming through them, are 
estopped from denying the eixstence of 
the assumed state of facts.” 


Though this principle invoked by Mr. 
Chagla is quite correct so far as it goes 
and is a principle which has found ex- 
pression in a large number of judg- 
ments, ancient and modern, we do not 
think that in the facts of this case Mr. 
Chagla’s client can rely on this princi- 
ple. Even though a clear plea of estop- 
pel arises from the recital in Ex, B-1 
the defendant did not rely on this plea 
and entered into an issue on the fact 
so that the whole matter became open 
for the decision of the learned Subor- 
dinate Judge. In Young v. Raincock, 18 
LJ CP 193 Coltman, J. after having 
observed that “where it can be collect~ 
ed from the deed that the parties to it 
have agreed upon a certain admitted 
State of facts as the basis on which they 
contract, the statement of those facts, 
though put in the way of recital, shall 
estop the parties to aver the contrary”, 
yet refused to treat the recital of the 
deed as conclusive on the question be- 
fore him on the ground that “if the 
estoppel appears on the record the 
party who is entitled to take the ad- 
vantage of it, instead of relying on it 
goes to issue on the fact, he puts the 
matter at large, and the jury may dis- 
regard the estoppel”, In the instant case 
Rajendra Ram Doss, the defendant, not 
only failed to invoke the doctrine of 
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estoppel before the learned Subordinate 
Judge but joined issue with the plain- 
tiff upon the question whether the de- 
fendant was not a North-Indian Brah- 
min and accordingly an issue was rais- 
ed and evidence adduced on this ques- 
tion. Rajendra Ram Doss cannot, there- 
fore, rely on the doctrine of estoppel to 
prevent the plaintiff from proving that 
Rajendra Ram Doss was in fact not a 
North-Indian Brahmin. The principle 
has been confirmed by a recent deci- 
sion of the House of Lords in Greer 
v. Kettle Re Parent Trust & Finance 
Co., Ltd, (1937) 4 All ER 397. Referr- 
ing to the decision of Lainson v. Tre- 
mare, (1834) 1 Ad & EL: 792 which is 
often relied upon as an authority for 
the proposition that, in all circumst- 
ances, statements in deeds estop all 
parties to the deed from ever alleging 
and proving the true facts, Lord Rus- 
Sell, in his opinion, observed: 


“I would not, speaking for myself, 
be prepared to accept it as authorita- 
tive at the present day......... Later deci- 
sions, however, put the matter on what 
seems to be the sounder basis.” 


Then his Lordship quotes with appro~ 
val the observation of Coltman J. in 
(1849) 18 LJ CP 193 which we have 
already cited above. In the light of the 
foregoing considerations we see no 
reason to discard the finding of fact 
recorded by the High Court to the 
effect that Devendra Doss was a North- 
Indian Brahmin and Rajendra Ram 
Doss was not. 


5. We now come to the first 
contention of Mr. Chagla. Starting from 
the proposition which is admitted by 
both parties to the suit and which 
states that by immemorial custom the 
office of Mohunt upon the death of a 
reigning mohunt goes to tke lattter’s 
seniormost disciple, Mr, ChHagla con- 
tends that by this test Chetan Doss 
could not have become the Mohunt 
when he assumed that office as a result 
of the two agreements embodied in 
Ex. B-8 and Ex. B-1. He further sug- 
gests that the period between Chetan 
Doss’ accession to the office and his 
demise should be treated as an inter- 
regnum of irregularity which is to be 
ignored completely as if it never came 
to happen. On this footing, since Che- 
tan Doss succeeded Narayan Doss the 
office of the Mohunt is to be filled up 
by finding out who would be the per~ 


Rajendra Ram v. Devendra Doss (Mukherjea J.} 


[Prs. 4-7] S. C. 271 


son entitled to succeed upon the de- 
mise of Narayan Doss, That is how Mr.- 
Chagla sought to claim this office for 
Rajendra Ram Doss who, it was con- 
tended, was the only surviving disciple 
of Narayan Doss. Reliance was placed 
for this proposition on a Division Bench 
Judgment of the Madras High Court in 
Annasami Pillai v. Ramakrishna Muda- 
liar, 1900 ILR 24 Mad 219 in which it 
was held that it would seem “not un- 
reasonable to hold that where a per- 
son, who had no right to the office of 
a trustee according to the rule of de- 
volution established by the founder, 
acquires a title to the office by pres- 
cription, but restores it to one, who, 
except for the transferor’s prescriptive 
title, could have taken the office ac- 
cording to the rules laid down by the 
founder, such transfer should be trea- 
ted as an exception to the general doc- 
trine that a trusteeship is not assign- 
able...... for such a transfer would put 
an end to the continuance of a manage- 
ment inconsistent with the founder’s 
intention and once more let in the class 
of persons by whom the founder con- 
templated the management should be 
carried on”. It was argued that after 
the death of Narayan Doss his senior 
disciple should have become the Mohunt 
according to the rule of custom which 
is paramount in these matters. Though 
the fact remains that Chetan doss be- 
came the Mohunt as a result of two 
agreements after his death, the custo- 
mary line of succession should be res- 
tored and a senior disciple of Narayan 
Doss at that point of time should be- 
come the Mohunt. This could be achie- 
ved only by giving the office of 
Mohunt to Rajendra Ram Doss. 


6. As we have already seen, it 
is not possible to make Rajendra Ram 
Doss the Mohunt for the simple reason 
that he has been found not to be a 
North-Indian Brahmin. Even on ‘the 
assumption that Rajendra Ram Doss 
was the senior-most disciple of Narayan 
Doss at the time of the latter’s death 
and, therefore, satisfies the require- 
ment of one customary rule, Rajendra 
Ram Doss cannot become the Mohunt 
according to the other equally custo- 
mary rule that only a North-Indian 
a can be the Mohunt of this 

u 


7. In our opinion the rule of 
custom should prevail in all cases and 
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‘jifany aberrations have to be corrected 
“isueh correction must take us in the 
direction of re-establishing the rule of 
custom. To that extent the principle 
laid down in the case of (1900) ILR 24 
Mad 219 is a correct principle and has 
to be followed. That, however, does not 
resolve the difficulty in is case. 
Assuming that Chetan Doss was not a 
validly appointed Mohunt so that his 
period of office is to be ignored, the 
question still arises whether in making 
a reversion to the customary rule of 
Succession to the office of a mohunt 
such reversion is to operate from the 
point where Chetan Doss’ period ended 
or from the point when this had com- 
menced. It is only an accident that in 
this case Chetan Doss had a very 
brief period of office so that on 
his death it was at least . possi- 
ble to find one surviving disciple 
of the Mohunt who held the office 
before Chetan Doss succeeded him. In 
most cases if there is a break in the 
customary rule it may not at all be 
possible to revert back to the custo- 
mary succession if one has to start 
from the point where the original 
break had commenced. In such cases 
even if it may be possible to revert to 
the customary practice, it may not be 
possible to go back to the point where 
the customary line of succession had 
its original break, Thus, in this case 
though it has been possible to trace at 
Jeast one person who was a disciple 
of Narayan Doss after whose death the 
customary practice was broken and the 
office handed over to an alleged inter- 
Toper, even this lone survivor of the 
original line of succession is not a per- 
son who is competent to become the 
Mohunt by the immemorial custom of 
the Mutt, Therefore, it is not possible 
at all to re-establish the customary 
line of succession if one treats the 
period of Chetan Doss’ mohuntship as 
altogether non-existing. If we have to 
revert to the custom of the Mutt we 
cannot do so from the point of time 
when Narayan Doss died and Chetan 
Doss became the Mohunt. We have to 
do so from the point when Chetan Doss 
died. After all, Chetan Doss has been 
unquestionably the Mohunt of the Mutt. 
It is true that on a subsequent-re-exa- 
mination of the whole matter, doubts 
have been cast on his title for the 
office but by common acceptance of 
the Chelas of the Mutt he had become 


the Mohunt and had remained a mohunt’ 


till his death. Ignoring the fact that he 
was really the Mohunt of this Mutt for 
a specific period does not help us re- 


establish the rule of custom prevailing + 


in this Mutt. The only possible way in 
which the old custom may be re-esta- 
blished is by making a fresh start from 
the point of the death of Chetan Doss 
and that can only be done by allowing 
Devendra Doss to be the Mohunt. The 
High Court has come to a clear finding - 
that Devendra Doss is a North-Indian 
Brahmin and is therefore fit to hold 
the office of a mohunt according to the 
custom of this Mutt. The High Court 
has also found that he was the senior- 
most disciple of Chetan Doss who had 
been the reigning mohunt upto the 
point of time when the dispute regard- 
ing succession arose. If Rajendra Ram 
Doss’ right to become the Mohunt be 
rejected on the ground that Chetan 
Doss was perhaps an interloper the 
whole line of succession will be broken 
beyond repair or redemption, for, once 
it is accepted that Rajendra Ram Doss 
is not a North-Indian Brahmin there 
is no other living disciple of Narayan 
Doss who could restore the original 
line of succession. In our view it is 
not open to us to lay down a new rule 
of succession or to alter the rule of 
Succession completely. The only way 
we can save the custom is by accepting 
something as fact which has so far been 
accepted by everybody concerned with 
the Mutt as a fact and which cannot 
any longer be undone without demo- 
lishing altogether the custom of the 
Mutt. In these circumstances we hold 
that Devendra Doss is entitled to suc- 
ceed Chetan Doss as his senior-most 
disciple on the strength of the ime- 
morial custom of this Mutt. 

8. In the view that we take of 
this matter the appeal fails and is dis- 
missed, In the peculiar circumstances of 
this case we make no order as to costs. 
All the stay orders passed in this mat- 
ter by this Court shall stand vacated. 


Appeal dismissed. 
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(rom: Award of Industria] Tribunal, 
f Bihar)* 
C. A, VAIDIALINGAM AND L D. 
DUA, JJ. 


The Works Manager, Bihar State 
Superphosphate Factory, Sindri, Appel- 
fant v, Sri C. P. Singh and others, ete, 
Respondents. 

Civil Appeals Nos. 965-967 of 1968, 
D/- 22-3-1972. 

Constitution of India, Art. 136 —= 
fn a special leave appeal Supreme 
Court proceeds on the basis that the 
records made by the Court or the Tri- 
bunal regarding what happened before 
ft represent the correct facts, unless 
there is any strong circumstance esta- 
blished which would indicate fo the 
contrary. 


Pending adjudication of the com- 
plaints filed under S. 33-A of the 
Industrial Disputes Act, 1947 an inte- 
rim award was made by the Tribunal 
on the applications by the workmen 
concerned directing the employer to 
pay them half wages. In a special 
leave appeal to Supreme Court the em- 
ployer claimed that the interim award 
was made without giving him an op- 
portunity to place his objections. The 
employer also disputed the endorse- 
ments contained in the order-sheet of 
the Tribunal stating that the employer 
was represented by his agent on the 
concerned dates. 


In view of the delay that might be 
caused for a detailed investigation by 
calling for a report from the Tribunal 
and considering the fact that complaint 
filed under S. 33-A was still pending the 
Supreme Court modified the directions 
given in the interim awards by direct- 
ing that the amounts ordered to be ‘paid 
to the workmen could be drawn by 
them only on their furnishing security 
_ to the satisfaction of the Tribunal con- 
cerned, (Paras 7, 8) 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— All these 
three appeals, by special leave, arise 
out of the Interim Awards dated De- 


*(Misc. Case Nos. 120, 123 and 124 of 


1967, D/~ 19-12-1967 — Ind. Tri, 
Bihar) 
JP/IP/C49/72/GDR 
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cember 19, 1967 passed by the Indus- 
trial Tribunal, Bihar in Miscellaneous ` 
Case Nos. 120, 123 and 124 of 1967. 

2. There appears to have been 
a dispute between the appellant and 
its employees in respect of bonus for 
the year 1962-63. That was the subject 
of a Reference by the State Govern- 
ment and was pending adjudication be- 
fore the Tribunal as Miscellaneous Case 
No. 11 of 1967. 

3. In the meanwhile, the ap- 
pellant, on the basis of certain allega- 
tions of misconduct against the work- 
men, took disciplinary proceedings and 
ultimately passed orders of dismissal. 
The workmen concerned, filed applica- 
tions before the Tribunal, under S. 33A 
of the Industrial Disputes Act, (herein- 
after to be referred to as the Act) on the 
ground that the appellant has com- 
mitted a breach of the provisions of 
Section 33 of the Act inasmuch as the 
orders of dismissal have been passed 
in violation of the said, provisions. On 
January 31, 1967, the workmen filed 
applications before the Tribunal for 
directing the appellant to pay them 
full wages during the pendency of the 
adjudication of their complaints filed 
under S. 33A. On August 7, 1967, the 
Tribunal issued notice to the appel- 
lant; and on August 9, 1967, the ap- 
plications were directed to be posted 
for hearing on December 21, 1967. 

4. In the meanwhile, on Nov- 
ember 28, 1967, the workmen filed 
fresh applications, claiming interim 
relief, for payment of half the wages. 
These applications were directed to be 
posted on December 4, 1967 to be 
heard in the presence of parties. On 
December 4, 1967, according to the Tri- 
bunal, the copies of the petition, filed 
by the workmen, were given to the 
representative of the appellant anid the 
hearing was adjourned to December 15, 
1967. On December 15, 1967, the Tri- 
bunal, after hearing parties, reserved 
orders. On December 19, 1967, the 
Tribunal passed the Interim Awards, 
directing the appellant to give half 
wages to the workmen and the said 
rate was to be on the basis of the wa- 
ges they were getting at the time of 
their dismissal. A further direction 
was given that the wages so ordered to 
be paid will include also Dearness Al- 
lowance, The Award, after being sent 
to the Government, was ultimately 
pronounced on January 19, 1968. As 
three Interim Awards were passed in 
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the three applications filed by the 
workmen, these three appeals have 
been filed in this Court. 

5. Mr. Daphtary, learned coun~ 
sel for the appellant, referred us to the 
various endorsements made in the 
Order-sheet of the Tribunal, as well as 
to the statements in the affidavit filed 
by the appellant’s Works Manager, and 
pointed out that, as a matter of fact, 
his clients had no knowledge of the 
filing of the applications dated Novem- 
ber 28, 1967. According to the learned 
counsel, the appellant’s representative 
became aware of these applications 
only on December 15, 1967, when he 
appeared before the Tribunal in con- 
nection with the main dispute, namely. 
Reference No. 11 of 1967 which was 
posted on that day. On coming to know 
then that the applications for interim 
payments were being taken up, a 
request was made to the Tribunal for 
adjourning the matters to enable the 
appellant to file its objections to the 
grant of the relief claimed by the 
workmen, It is the contention of the 
learned counsel that this request, which 
is a very reasonable one, was refused 
by the ‘Tribunal and the Interim 
Awards, under challenge, came to be 
passed. That is, in short, the grievance 
of the appellant is that the Interim 
Awards were made without being given 
an opportunity to place its objections 
before the Tribunal. Mr. Daphtary 
drew our attention to the various en~ 
dorsements made in the Order-sheet 
and the different phraseology, which 
according to him, have been used there- 
in whenever the parties represented by 
their counsel or their authorised 
agent appeared before the Tribu- 
nal. In fact, the learned counsel 
urged that some of the statements con- 
tained in the endorsements of Decem- 
ber 4, 1967 and December 15, 1967 in 
the Order-sheet of the Tribunal are not 
correct. As the Interim Awards in ques- 
tion have been passed without the ap- 
pellant being heard and without being 
given an opportunity to place its ob- 
jections before the Tribunal to the 
claims made by the workmen, Mr. Da- 
phtary urged that the proceedings will 
have to be remanded to the Tribunal 
for fresh consideration. He further 
pointed out that if an opportunity had 
been given to the appellant to place 
its objections before the Tribunal, it 
would have been possible ‘for the ap- 
pellant to satisfy the Tribunal that even 
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prima facie the orders of dismissal are 
valid and that there has been no breach 
of the provisions of S. 33 of the Act. 
The appellant could have also satisfied 
the Tribunal that most of the work- 
men have taken service elsewhere and 
therefore no interim relief need be 
granted. In any event, the appellant 
could have requested the Tribunal to 
give suitable directions to safeguard 
the interests of the appellant for re- 
covery of any amount that may be 
directed to be paid in case the appli- 
cations of the workmen are dismissed. 


6. Mr. Nag, learned counsel for 
the respondents, on the other hand, 
referred us to the averments made by 
his clients in the counter-affidavit filed 
in this Court when opposing the ap- 
plications for stay made by the appel- 
lant. The learned counsel also pointed! 
out that in the counter-affidavit, it has 
been clearly stated that copies of the 
petitions filed by the workmen were 
given to the representative of the ap- 
pellant on December 4, 1967 and time 
was taken for filing objections and that 
it was on that basis that the proceed- 
ings stood adjourned to December 15, 
1967. That is, according to Mr. Nag, 
the grievance of the appellant that they 
were not aware of the filing of the 
applications dated November 28, 1967 
and that they did not have notice that 
the applications will be taken up on 
December 15, 1967, are totally unfound- 
ed, especially, in view of the record 
made by the Tribunal, in the Order- 
sheet on the relevant dates. The coun- 
sel further pointed out that on Decem= 
ber 15, 1967, a further request made by 
the appellant’s representative for post- 
poning the hearing was declined by the 
Tribunal and the proceedings ‘were 
closed. On December 19, 1967 the 
Interim Awards were passed on a con- 
sideration of the claims made by the 
workmen. If the appellant did not 
choose to putforth its objections on the 
date when the matter was taken up in 
the presence of the appellant’s repre- 
sentative, the fault is entirely that of ` 
the appellant. The counsel further 
pointed out that there is no infirmity 
in the proceedings conducted by the 
Tribunal. 


7. From what is stated above, it 
is clear that there is a keen contro~ 
versy raised by the appellant, regard- 
ing their not having had any knowledge 
of the applications dated November 28, 
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1967, and a serious dispute is also rais- 
ed with regard to the truth of the en- 
dorsements contained in the Order- 
sheet of the Tribunal. Before we can 
satisfactorily consider and adjudicate 
upon the grievance of the appellant, it 
would be necessary for us to call for 
a report from the Tribunal concerned, 
especially, when the endorsements in 
the Order-sheet are under serious chal- 
Tenge. For instance, we may point out 
that on December 4, 1967, according to 
the Order-sheet parties were present 
and that the copies of the petition dated 
November 28, 1967 filed by the work- 
men were given to the Management. 
Again, on December 15, 1967, it is seen 
that the workmen were represented by 
Shri J. Krishna and R. S. Sinha, and 
that the opposite party (the appellant 
before us) was represented by Shri 
P. K. Sharma and Shri C. B. Tewary. 
The further endorsement on December 
15, 1967 is to the effect that the com- 
plaints filed on November 28, 1967 
were taken up and that the represen- 
tative of the workmen was heard and 
that a request for adjournment was 
made by the representative of the ap- 
pellant, Shri Sharma, on the ground 
that some more time is required. The 
Tribunal declined to grant any fur- 
ther time and reserved orders, In view 
of these categorical statements contain- 
ed in the Order-sheet, prima facie, it is 
difficult for us to accept the conten- 
tion urged on behalf of the appel- 
lant that the statements contained 
therein do not represent the true facts. 
Normally, we have to proceed on the 
basis that the records made by the Court 
or Tribunal regarding what happened 
before it represent the correct facts, 
unless there is any strong circumstance 
established which would indicate to 
the contrary. However, a point has 
been raised in the Special Leave Peti- 
tions that the statements contained in 
the Order-sheet that the appellant’s re- 
presentative was present on December 
4, 1967 and that on the said date he 
was furnished. with copies of the ap- 
plications filed by the workmen are 
not true, These grounds in the Special 
Leave Petitions have also been support- 
ed by the affidavit of C. B. Tewary, 
Work-Manager of the Appellant. In 
the said affidavit he has categorically 
denied having been present before ‘the 
Tribunal on December 4, 1967 and he 
has also denied having been furnished 
with copies of the applications filed by 
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the workmen. No doubt, these aver- 
ments made by Mr. Tewary in his affi- 
davit as well as the ground taken in. 
the Special Leave Petitions on this as- 
pect are controverted by the respon- 
dents in the counter-affidavit filed by 
them in this Court. That is why, we 
say that if we have to consider, the 
claim made on behalf of the appellant, 
a fuller and more detailad investiga- 
tion will have to be made. If such an 
investigation is to be made, we have 
to call for a report from the Tribunal 
regarding the statements contained in 
the Order-sheet on the relevant dates 
as well as its comments regarding the 
allegations made in the Special Leave 
Petitions as also in the affidavit of the 
Works-Manager of the appellant, If, 
ultimately we are satisfied that the 
Interim Awards have been made with- 
out hearing the appellant, the result 
will be that we will have to remand 
the claim for interim relief to the Tri- 
bunal for fresh consideration. This 
naturally will result in considerable 
delay in the Tribunal adjudicating the 
main complaints filed under S. 33A. 
However, we are not disposed at this 
interlocutory stage to embark upon an 
inquiry regarding this aspect, especially 
as the Interim Awards heve been made 
as early as 1967 and the original com- 
plaints under S. 33A are still pending 
adjudication. 

i 8. Without expressing any opin- 
ion on the contentions urged on be- 
half of both parties, we are of the 
view that interests of justice will be 
best served by modifying the directions 
given in the Interim Awards of the 
Industrial Tribunal by directing that 
the amounts ordered to be paid to the 
workmen can be drawn by them only 
on their furnishing security to the 
Satisfaction of the Industrial Tribunal 
concerned. This direction is given 
without prejudice to the contentions of 
the parties in respect of the points 
arising -for consideration in the ap- 
plications for interim relief and in the 


main complaints filed under S. 33A of 
the Act. 


9. We make it clear that we 
should not be understood as having ap- 
proved as correct the directions given 
by the Tribunal regarding payment of 
half wages including Dearness Allow- 
ance, We have given the directions in 
our order solely on the ground that the 

‘claims for interim relief filed as early 
as 1967, if sent back to the Tribunal, 
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will be a stale claim, especially when 
the main applications under S. 33A 
. should have been disposed of by this 
time. It should be remembered that 
the complaints related to the orders of 
dismissal passed by the Management. 
We express no opinion on the question 
whether in cases where the workmen 
have been dismissed by an employer 
and that dismissal forms the subject of 
a complaint or dispute, the Tribunal 
can properly give a direction regarding 
the payment of wages in part or in 
whole pending adjudication of the main 
complaint or dispute. Even assuming 
that it has got jurisdiction to give such 
directions, whether the Tribunal should 
not take into account all circumstances 
including the manner in which the 
interest of the employer has to be safe~ 
guarded, in case the Tribunal ultimately 
finds that the action of the employer 
is justified. f 

10. The appellant will deposit 
before tħe Tribunal the amounts as 
directed by it on or before the 10th of 
every month and the workmen will 
draw the same on furnishing security 
to the satisfaction of the Tribunal. To 
this extent, the Interim Awards are 
modified and the appeals allowed in 
part. There will be no order as to 
costs in the appeals. 


11. Tf the amounts have been 
deposited by the appellant as per orders 
‘of this Court dated: September 13, 1968 
in C. M. Ps. Nos. 849-851 of 1968, the 
appellant will be given credit for the 
same. Similarly, if the employees, 
referred to in the said order have with- 
drawn moneys on furnishing secu- 
rity, that security will be treated 
as sufficient for the purposes of 
our order also. But it is made 
clear that the directions given by 
us regarding the deposit of the amounts 
and furnishing of security will apply 
to all the employees who have filed the 
applications under S. 33A before the 
Tribunal. 

, 12. As the complaints, filed 
under S. 33A, have been pending for a 
fairly long period, it is highly desira- 
ble that the Tribunal takes up these 
applications and disposes them of 
within a period not exceeding three 
months from today. The records will 

be sent immediately to the Tribunal. 
Order accordingly. | 
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i (V 60 C 52) 
{From Madhya Pradesh: AIR 1971 
` Madh Pra 176) é 
K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. f 

Rajbali Singh and others, Appel- 
fants v. Shyamalal and others, Respon= 
dents. . 
Civil Appeal No. 889 of 1971, Dj- : 
29-3-1972. 

Index Note (A) — M. P. Munici- 
palities Act (37 of 1961), S. 355—Rules 
under, R. 13 — Mere Non-mention of 
name of the ward in the nomination 
paper does not vitiate the nomination 
paper. (Para 3) 


Brief Note (A) — Non-mention of 
the name of the ward in the nomination 
paper, not being a defect of substan- 
tial character does not vitiate the 
nomination paper when the number of 
the ward is mentioned in the nomina- 
tion paper. AIR 1962 SC 1248 and AIR 
1972 SC 580, Followed, AIR 1971 Madh 
Pra 176, Reversed, (Para 3) 


Tt is obvious that the number and 
the name of the ward are required to 
identify the constituency in which a 
candidate is desirous of seeking elec- 
tion, That purpose will be served if 
either the number of the ward or its 
name is given unless there are more 
than one ward having the same name. 
Once the number of the ward is men- 
tioned in the nomination paper the 
identification of the constituency is 
complete. The name of the ward is 
merely an additional piece of evidence 
to identify the constituency. If the 
number of the ward is mentioned there 
will be no difficulty for the Returning 
Officer to find out in which constitu- 
ency the candidate wants to seek elec- 
tion. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1972 SC 580=(1972) 1 SCJ 

438, Ram Awadesh Singh v, 
Smt. Sumitra Devi 
AIR 1962 SC 1248=(1962) 2 SCR 
401, Rangilal Choudhuri v. 
Dahu Sao 5 


M/s. L. S. Baghel, Pramod Swarup 
and S. S. Khanduja, Advocates, for 
Appellants; M/s. R. Panjwani and S. K. 
Gambhir Advocates, (for No. 1). and 
Mr. R. P. Kapur, Advocate for I, N. 
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Shroff, Advocate, (for Nos. 2 and 3) for 
Respondents. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.:— This is an appeal by 
certificate. It relates to the elections 
to Municipal Council, Sidhi. The elec- 
tions were held in 1969. In that elec- 
tion six persons i.e. four appellants and 
respondents 5 and 6 in this appeal were 
elected. Thereafter the first respondent 
herein an elector and apparently a 
busybody filed a petition under Arti- 
cle 226 of the Constitution in the High 
Court of Madhya Pradesh challenging 
the validity of the election of all the 
returned candidates on several grounds. 
The High Court accepted that petition 
and set aside the election of all the 
returned candidates. The only ground 
on which the election of the returned 
candidates was set aside is that the 
returned candidates in their nomina- 
tion papers had merely mentioned the 
number of the wards for which they 
were candidates but hadi failed to men- 
tion the names of those wards. 
It is not the case of the elec- 
tion petitioner nor is it the finding 
of the High Court that there was any 
difficulty in identifying the ward in 
which the concerned returned candi- 
date wanted to seek election. The 
Returning Officer did not find any such 
difficulty. He accepted their nomina- 
tion papers, Admittedly every ward 
had a specific number in addition to 
having a name. 


2. The High Court was of the 
opinion that the successful candidates’ 
failure to mention the name of the 
ward in their nomination papers was 
fatal and therefore the Returning Offi- 
cer was not competent to accept their 
nominations. It thought that it was 
mandatory for all the candidates to 
mention in their nomination papers the 
names of the wards in which they 
wanted to seek election, Further it 
opined that a mere mentioning of the 
number of the ward may lead 
to clerical errors and therefore 
the rule-making authority had pres- 
eribed that the name of the ward 
also should be mentioned in the 
nomination paper. It is nobody’s case 
that in the nomination papers with 
which we are concerned there were any 
errors as regard the ward numbers. 


3. Let us now examine whether 
the High Court was justified in taking 
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such a technical view of the matter. 
The election to the municipal councils 
is regulated by Rule 13 of the Rules 
framed under the Madhya Pradesh 
Municipalities Act, 1961. Rule 13 (1) 
reads: 

“13 (1) (i). On or before the date 
fixed for filing nomination paper ofi 
candidates each candidate shall, either 
in person or by his proposer or secon= 
der, between the hours of 11 Q’clock in 
the forenoon and 3 O’clock in the after- 
noon, deliver to the supervising officer 
anomination paper completed in Form 
IV and subscribed by the candidate 
himself as assenting to the nomination 
and by two duly qualified voters of 
the ward as proposer and seconder. 


xx xX 
The relevant column in Form IV reads 
“Name and number of the ward”. 
Going back to Rule 13 it is necessary 
to notice sub-rule (vi) of that rule 
which says: 

“The supervising officer shall not 
reject any nomination paper on the 
ground of any defect which is not a 
substantial character.” 

The question for decision is whether 
the non-mentioning of the names of 
the wards in the nomination papers is 
a defect of a substantial character? 
For deciding that question we must 
first find out the reason behind the 
rule requiring the candidates to men- 
tion the names and the number of the 
wards in which they want to contest. 
It is obvious that the particulars in 
question are required tc identify the 
constituency in which a candidate is 
desirous of seeking election. That pur- 
pose will be served if either the num- 
ber of the ward or its name is given 
unless there are more than one ward 
having the same name. Once the num- 
ber of the ward is mentioned in the 
nomination paper the identification of 
the constituency is complete. The name 
of the ward is merely an additional 
piece of evidence to identify the con- 
stituency. If the number of the ward 
is mentioned there will be no difficulty 
for the Returning Officer to find out 
in which constituency the candidate 
wants to seek election. We have no 
hesitation in holding that the nomina- 
tion papers of the returned candidates 
were rightly accepted by the Return- 
ing Officer as they substantially com- 
plied with rules. If a nomination is 
accepted by the Returning Officer the 
presumption is that the nomination isa 
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valid nomination. It is for the party 
who challenges its validity to establish 
-his plea by showing that there was no 
substantial compliance with law. 


4. Form IIT in the Rules pres- 
cribes the form of notice calling for 
election of councillors. That form reads: 

“Election of Councillor (s) for 
Ward (s) No———of the———Muni- 
cipality, Tehsil-———— District . 


XX XX xx” 
This form shows that even when the 
authorities call upon the electors to 
elect councillors they do so with refer- 
ence to ward numbers and not with 
reference to the names of the wards 
evidently because in the case of names 
of the wards more than one ward may 
have the same or similar names but in 
the case of number no such difficulty 
can arise. If there is a possibility of 
an error creeping into numbers 
there is similar possibility in the 
ease of names. The candidates have to 
guard against such errors. 


5. The’ question whether the 
failure to mention the name of the 
constituency, in which the candidate 
wants to seek election in his nomina- 
tion paper per se vitiates his nomina- 
tion came up for consideration before 
this court in Rangilal Chowdhury v. 
Dahu Sao, (1962) 2 SCR 401 = (AIR 
1962 SC 1248). That case related to a 
bye-election for the Dhanbad assembly 
constituency in the Bihar State. In his 
nomination paper the candidate had 
mentioned the constituency in which he 
was seeking election as ‘Bihar’. That 
nomination paper was rejected by the 
Returning Officer on the ground that 
the candidate had not mentioned the 
name of the constituency in which he 
desires to seek election. This court dif- 
fering from the opinion taken by the 
Returning Officer held that the nomi- 
nation paper was valid in law. The 
ground on which this court camè to 
that conclusion was that the election 
in question was a bye-election; it per- 
tained to only one constituency ie. 
Dhanbad. That being so there was no 
difficulty for the Returning Officer to 
identify the constituency in which the 
candidate wanted to seek election. The 
ratio of that decision is that so long as 
there is no difficulty in identifying the 
constituency in which the candidate 
wants to seek election any omission in 
filling-the column relating to the con- 
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stituency will be considered as unsub- 
stantial. A somewhat similar view was 
taken by this court in Ram Awadesh 
SORR A Smt. Sumitra Devi, AIR 1972 


6. Mr. Panjwani appearing for 
respondent No. 1 invited our attention 
to certain decisions where the courts 
had taken the view that the particulars 
mentioned in the nomination papers be~ 
fore them did not sufficiently comply 
with the rules, That was because, that 
from the particulars ` given in the 
nomination papers it was not possible 
to definitely identify the constituency 
in which the concerned candidates de~ 
Sired to contest. Those decisions were 
rendered on the peculiar facts of those 
eases, The real test as mentioned earlier 
is whether from the particulars given in 
a nomination paper the constituency 
from which the candidate wants to 
seek election can be reasonably identi~ 
fied. Once it is held that test is satis- 
fied then the requirement of the rule 
is met. Any failure to give further par- 
ticulars cannot be considered as sub~ 
stantial. 


7. In the result this appeal is al~ 
Towed and the order of the High Court 
is set aside and the Writ Petition is 
dismissed. The first respondent will 
pay the costs of the appellants herein 
both in this court as well as the High 
Court. The other respondents will bear 


their own costs, i 
Appeal allowed. 


AIR 1973 SUPREME COURT 278 
(V 60 C 53) 
(Erom: Bombay)” 


A. N. GROVER AND M, H. BEG, JJ. 


i Jeewan Prakash, Appellant v. 
State of Maharashtra, Respondent. 


Criminal Appeal No. 162 of 1969, 
D/- 9-3-1972. ° 
Index Note — Cr. P. C. (1898), Sec- 
ion 421 — An appeal wherein argua- 
ble issues are raised should not be dis- 
missed summarily. Cr. App. No. 259 
of 1968, D/- 13-1-1969 (Bom), Reversed. 
AIR 1968 SC 609, Followed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1968 SC 609=(1968) 2 SCR 
88=1968 Cri LJ 657, Narayan 
Swami v. State of Maharashtra 3, 


*(Cri. Appeal No, 259 of 1968, D/- 13- 


-1-1969 — Bom. at Nagpur) 
JP/JP/B814/72/SNV 
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AIR 1963 SC 1696=(1964) 3 SCR 
237=(1963) 2 Cri LJ 534, Chit- 
taranjan Das v. State of West 
Bengal 3 

ATR 1955 SC 287=(1955) 1 SCR 
1177=1955 Cri LJ 857, Shree- 
kantiah Ramayya Munipalli v. 


State of Bombay g 


AIR 1953 SC 282=1953 SCR 809 
1953 Cri LJ 1127, Mushtak Hus- 
sain v. State of Bombay 


_ Mr. Subodh Markandeya Advocate, 
for Appellant; M/s. P. K. Chatterjee 
and R. N. Sachthey, Advocates, for 
Respondent. 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
by Special Leave from’'an Order of the 
Bombay High Court dismissing the ap- 
peal in limine. 


2. The appellant, who was 
working as a Clerk in the State Bank 
at Wardha, was committed tothe Court 
of the Sessions to stand trial for the 
theft of a blank form of a draft, for- 
ging it and fraudulently receiving an 
amount of Rs. 5,450/- from the State 
Bank of India, He stood charged under 
Sections 380, 381, 467 and 465 read 
with Sections 471 and 420 of the Indian 
Penal Code. The judgment of the 
learned Sessions Judge covers nearly 
70 typed pages and a perusal of it 
shows that the case of the prosecution 
depended on oral, documentary and cir- 
cumstantial evidence including the evi- 
dence as to identification and the testi- 
mony of hand writing experts. The ap- 
pellant was sentenced to suffer 
rigorous imprisonment for four years 
and pay a fine of Rs. 6000/- on 
the charge under Section 467 of the 
Indian Penal Code; in default of pay- 
ment of fine he was to undergo rigo- 
rous imprisonment for one year. He 
was further sentenced to rigorous im- 
prisonment for one year under Ss. 381 
and 420 of the Indian Penal Code. The 
sentences were to run concurrently. 


3. The High Court chose to dis- 
miss the appeal of this nature in limine 
by an order of one word “Dismissed”. 
The position obtaining in such cases 
was fully examined by this Court in 
1968 (2) SCR 88 = (AIR 1968 SC 609) 
in which reference was made to earlier 
decisions dating from Mushtak Hussein 
v. State of Bombay, 1953 SCR 809 = 
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(AIR 1953 SC 282). The following pas- 
sage may be produced with advantage: 
“There is no controversy, that the 
appellant, who has been convicted, on 
trial, by the Sessions Judge, had a right 
of appeal, to the High Court, under 
S. 410, Cr. P. C. The appellant was also 
entitled, under S. 418 Cr.P.C., to 
agitate, in his appeal, before the High 
Court, findings of fact, recorded against 
him, as also questions of law, available 
tohim. No doubt, under S. 421 Cr.P.C., 
the Appellate Court may dismiss 
an appeal, summarily, if, on a. perusal 
of the petition of appeal, and a copy 
of the judgment appealed from, it con- 
siders that there is no sufficient ground 
for interference. This section, has come 
up for consideration, before this Court 
in Mushtak Hussein v. The State of 
Bombay. This Court has held, therein, 
that in a case, which, prima facie, rai- 
ses no arguable issue, a summary dis- 
missal of the appeal, may be justified, 
but, in arguable cases, a summary re- 
jection order must give some indica- 
tion of the views of the High Court 
on the points raised. Again, in a case, 
where the High Court summarily dis- 
missed an appeal, in one word ‘dismiss- 
ed’, this Court, in Shreekantiah Ram- 
ayya Munipalli v. The State of Bom- 
bay, (1955) 1 SCR 1177=(AIR 1955 SC 
287) again reiterated the views ex- 
pressed in the earlier decision, referred 
to above, and stated that summary re- 
jection of appeals, which raise issues 
of substance and importance, was not 
justified. After adverting to the two 
decisions, noted above, this Court, 
again in Chittaranjan Das v. State of 
West Bengai, (1964) 3 SCR 237=(AIR 
1963 SC 1696) laid down that there 
can be no doubt, whatever, that in deal- 
ing with criminal appeals, brought be- 
fore them, the High Courts should not 
summarily reject them, if they raise 
arguable and substantial points. Bear- 
ing these principles in view, the ques- 
tion naturally arises as to whether the 
appeal filed, by the appellant, before 
the High Court of Bombay, raised any 
arguable point, or whether the ques- 
tions raised were substantial and im- 
portant.” 
After this judgment numerous deci- 
Sions have been given by this Court 
and the Counsel for the appellant has 
produced before us a list of as many 
as 13 cases in which owing to sum- 
mary dismissal by the High Court this 


Court had to send the matters back 


280 S. C. [Prs. 1-4] Dy. Commr. Sibsagar v, Nurul Islam (Hegde J.) 


for re-hearing. It is unfortunate and 
regrettable that these pronouncements 
of this Court were either not brought 
to the notice of the learned Judges of 
the High Courts or were not present to 
their mind, otherwise an appeal of this 
nature would not have been dismissed 
summarily. The appellant had raised 
arguable issues which ought not to 
have been disposed of in a summary 
manner when the case depended large- 
Ty on the identification made at an 
identification parade and the testimony 
lof hand writing experts. We have no 
other option but to follow the same 
course’ which was adopted in the 
other cases, namely, to set aside’ the 
order of dismissal of the High Court 
and remand the appeal to it for fresh 
disposal in accordance with law. We 
Order accordingly. 
j Order accordingly. 





AIR 1973 SUPREME COURT 280 
(V 60 C 54) 

(From: Assam and Nagaland)* 

K. S. HEGDE, P. JAGANMOHAN 
REDDY AND K. K. MATHEW, JJ. 

Deputy Commissioner, Sibsagar 
and another, Appellants v. Nurul Is~ 
lam and another, Respondents. 

Civil Appeal No. 72 of 1967, D/x 
18-1-1972. 

Index Noter — (A) Land Records 
Manual — Appointment and Qualifica- 
tions Rules, R. 6 (2)—Deputy Commis- 
Sioner is competent to grant exemption 
in regard to residence while appointing 
a person permanently as a Mondal if 

the person is otherwise qualified. 
os (Para 4) 

Mr. Naunit Lal and Mrs. Swaranjit 
Ahuja, Advocates, for Appellants: Mr. 
S. K. Nandy, Advocate, for Respondent 
No. 1. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.:— The Respondent was 
appointed as a temporary Mondal on 
11-6-1956 and thereafter on May 27, 
1964, the Deputy Commissioner of Sib- 
sagar appointed him permanently as a 
Mondal for Morongi Mauza in Gola- 
ghat Circle, in the very Mauza where 


*(Civil Rule No. 297 of 1964, D/- 22- 
11-1965—Assam & Naga.) 


JP/JP/A419/72/GDR 
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he was previously working as a tempo- 
rary hand. He was fully qualified to 
be appointed as a permanent Mondal. 
He was not living within that circle. 
He was living within two miles from 
that circle, Therefore, while appoint= 
ing him permanently, the Deputy Com- 
missioner granted him exemption under 
Rule 6 (2) of the Appointment and 
Qualifications Rules in the Land 
Records Manual. The Second Respon- 
dent Debo Kanta Bora appealed against 
the order of appointment of the first 
Respondent to the Director of Land 
Records. The Director set aside the 
order of the Deputy Commissioner and 
appointed Bora as a Mondal on the sole 
ground that he resided within the Mau- 
za, As mentioned earlier, the first Res- 
pondent was working as a temporary 
Mondal for nearly 8 years in that very 
Mauza. This aspect was totally ignored 
by the Director. 


2. Aggrieved by the Order of 
the Director, the first Respondent 
moved the High Court of Assam, under 
Article 226 of the Constitution, At the 
hearing of the petition, it was con- 
ceded on behalf of the Government 
that there were no rules providing for 
an appeal against the order of the De- 
puty Commissioner. On the basis of 
that concession, the High Court quash- 
ed the order of the Director of Land 
Records, 


3. Thereafter the State of Assam 
moved the High Court to review its 
order on the ground that the conces- 
sion made at the hearing of the Writ 
Petition that there are no rules pro- 
viding for an appeal was an erroneous 
concession. It was said that there were 
rules providing for appeal to the Direc- 
tor of Land Records as against the order 
of appointment made by any Deputy 
Commissioner, The High Court dis- 
missed the Review Petition, but grant- 
ed certificate to the State of Assam to 
appeal to this Court. 


4. We have not thought it neces- 
sary to find out the scope of the rule 
providing for an appeal from an order 
of the Deputy Commissioner to the 
Commissioner or tothe Director of 
Land Records. For the purpose of 
this appeal, we shall assume that. 
the rule in question did empower 
the Director of Land Records to 
entertain the appeal. Even then, we 
think this is not a fit case where we 
should interfere with the order of the i 
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High Court. Weare of the opinion 
that the order of the Director of Land 
Records is an arbitrary one. The De- 
puty Commissioner was competent to 
grant exemption in regard to residence 
and on the facts of this case he was 
fully justified in granting exemption. 
The question whether anyone can ap- 
peal against the order of a Deputy 
Commissioner appointing Mondal is left 
open to be decided by the High Court 
fn any appropriate case. 

5. In the result, this appeal is 
dismissed with costs. : 
Appeal dismissed, 


iv Ijara nammen m aaar 
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) 
(From Madras: AIR 1966 Mad. 381) 
A. N. RAY, I. D. DUA AND K. K, 
f MATHEW, JJ. 
Union of India, Appellant v. Sri 
Sarada Mills Ltd., Respondent. 
__ Civil Appeal No, 1045 of 1967, Dj- 
28-9-1972. 

Index Note: — (A) Transfer of 
Property Act (1882), S. 135A — Assign- 
ment of rights under policy of marine 
insurance — The insurer, on subroga- 
tion is not entitled to sue in his own 
name. It can only sue in the name of 
insurer, ILR (1958) 1 Cal. 544, Overrul- 
ed, (Paras 3, 41, 43) 

_ Brief Note: — (A) Subrogation 
does not confer any independent right 
on underwriters to maintain in their 
own name and without reference to 
the persons assured an action for da~ 
mage to the thing insured. The right 
of the assured is not one of those rights 
which are incident to the property in- 
sured. (Case law discussed). (Para 3) 


Index Note: — (B) Transfer of 


Property Act (1882), S. 135 — Assign- 
ment of rights under policy of insur- 
ance against fire — Claim for loss and 
damage of the plaintiff Mill satisfied 
by insurance Company — Insurer 
subrogated to the rights of Mill — 
Suit by Mill against Railway Adminis- 
tration held not barred. (Per Majority 
=- Mathew, J. Contra), (Paras 19, 22) 
Brief Note: — (B) (Per Majority— 
Mathew, J. Contra). a 
Where the Mill on satisfaction of 
its claim for the loss and damage by 


SJP/KP/F630/72/LGC 
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the insurance Company has assigned 

all rights against the Railway Adminis- 

tration in favõur of the insurer as a 

subrogee and the letter of subrogation 

contains intrinsic . evidence that the 

Mill would give the insurance Company 

facilities for enforcing rights but the 

insurance Company has chosen to al- 
low the mill to sue; 

Held that the cause of action of 
the Mill against the Railway Adminis- 
tration did not perish on giving the 
letter of subrogation, The Mill was 
competent to institute and maintain the 
suit against the Railway Administra- 
tion. The Mill could be answerable and 
accountable to the insurance company 
for the moneys recovered in the suit 
to the extent the insurance company 
paid the respondent mill. (Case law 
discussed). AIR 1966 Mad. 381, Affirm- 
ed. (Paras 19, 22) 
Cases Referred: Chronological Paras 
AIR 1965 Mad 159=77 Mad LW 

511, Vasudeva Mudaliar v. Cale- 

_. donian Insurance Co. 43, 50 

ATR 1965 Ker 214=1965 Ker LT 
178, Asiatic Govt. Security Fire 
and General Assurance Co. Ltd. 

v. The Scindia Steam Navigation 

_ Co. Ltd. 

(1965) 1 QB 101=(1964) 1 All ER 
216, Compania Colombiana De 
Seguros v. Pacific Steam Navi~ 
gation Co. 4, 7, 8, 10, 17, 46, 


47, 48 

ATR 1964 Cal 362, Textiles 

and Yarn (P) Ltd. v. Indian 
„_ National Steamship Co. Ltd. 43 
(1962) 2 QB 330 = (1961) 2 AJI 

ER 487, Yorkshire Insurance 

Co. Ltd. v. Nisbet Shipping 

Co. Ltd. 
ILR (1958) 1 Cal 544 = 62 Cal 

WN 539, Alliance Assurance | 
_. Co, Ltd. v. Union of India 42 
AIR 1957 Cal 190 = 98 Cal LJ 

106, Indian Trade and 

General Insurance Co. Lid. 

v. Union of India 41, 42 
(1930) 46 TLR 451 = 36 Com Cas 

1, Glen Line v. Attorney 
_ General 37 
AIR 1926 Mad 544 = ILR 49 

Mad 156, K. V. Periyamianna 

Marakkayar & Sons v. 

Banians & Co, 
1918 AC 260 = 87 LIKB 531, 

Ertel Bieber & Co. v, Rio 


Tinto Co. 46 
(1902) 2 KB 427 = 71 LJIKB 
712, Torkington v. Magee 9 
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1896 AC 250 = 65 LJPC 38, 
King v. Victoria Insurance Co. 


4, 5, 6, 17, 

aa 39, 46, 50 
(1894) 64 LJIQB 236 = 71 LT 

869, May v. Lane 8 


(1883) 11 QBD 380 = 52 LJQB 
366, Castellain v. Preston 
(1882) 7 App. Cas 333 = 51 LJQB 
548, Burnand v. Rodocanachi, 
Sons & Co. 36 
{1877) 3 App Cas 279 (HL) = 
58 LT 1, Simpson v. Thompson 39 


M/s. G. L. Sanghi and S. P. Nayar, 
‘Advocates, for Appellant; M/s. R. K. 
Garg, S. C. Agarwala, V. J. Francis and 
Narayana Nettar, Advocates, for Res- 
pondent. 

The following judgments of the 
court were delivered by 

RAY, J.:— (on behalf of himself 

and Dua, J.) We have had the advan- 
tage of reading the judgment written 
by our learned brother Mathew. 
2. The question which falls for 
determination in this appeal is whe- 
ther the respondent mill on recover- 
ing .Rs. 32,254-6-9 from the Indian 
Globe Insurance Co. Ltd. and assign- 
ing all rights against the Railway Ad- 
ministration in favour of the insurance 
company as a subrogee was competent 
to institute and maintain the suit 
against the Railway Administration. 

3. We agree with the reasoning 
and conclusion of our learned brother 
Mathew that subrogation does not con- 
fer any independent right on under- 
writers to maintain in their own name 
and without reference to the persons 
assured an action for damage to the 
thing insured. The right of the assur- 
ed is not one of those rights which are 
incident to the property insured. 

4. Counsel for the appellant 
contended that by reason of the assign- 
ment to the insurance company of all 
rights against the Railway Administra- 
tion the respondent mill did not have 
any cause of action against the Railway 
Administration. In aid of that conten- 
tion the decisions in King v. Victoria 
Insurance Co. Ltd., 1896 A.C. 250 and 
Compania Colombiana De Seguros v. 
Pacific Steam Navigation Co., (1965) 1 
QB 101 were relied on. 


5. In the Victoria Tnsurance 
Company’s case, 1896 AC 250 (supra) the 
Bank of Australasia effected an insur- 
ance with the insurance company of 
certain goods to be shipped to London. 
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Before the cargo left Australia it was 
damaged or destroyed through the 
negligence of the defendant King, an 
employee of the Queensland. Govern- 
ment. The bank claimed a sum from 
the company which was duly paid. The 
company took an assignment by deed 
of all the rights of the bank against 
King subject to a stipulation that the 
bank’s name should not be used in 
legal proceedings. The questions raised 
on appeal in that case were: (1) the 
plaintiffs have no right of action at all; 
(2) they have no right of action in 
their own name. The Supreme Court of 
Queensland held that mere payment by 
the insurance company did not subro= 


gate them to the rights of the bank to - 


the extent that they could sue in their 
Own names. The Supreme Court of 
Queensland held that the assignment 
was covered by the Queensland Act 
which corresponded to the English 
Judicature Act of 1873. The Queens- 
Iland Supreme Court construed the 
term ‘legal chose in action’ to include 
all rights the assignment of which a 
Court of Law or Equity would before 
the Act have considered lawful. On that 
ratio, the right covered by the assign- 
ment in Victoria Insurance Company 
case, 1896 AC 250 (supra) was held to 
be a right of that kind. The Judicial 
Committee upheld the decision and said: 
“They rested their judgment on 
the broader and simpler ground that 
a payment honestly made by the insur- 
ers in consequence of a policy granted 
by them and in satisfaction of a claim 
by the insured is a claim made under 
the policy which entitles the insurers 
2 the remedies available to the insur- 
ed”. 
The Judicial Committee on this view 
said that “the highly artificial defence 
of the Queensland Government fails”. 
: Tt should be noted here that 
the phrase ‘legal chose in action’ was 
said in the Victoria Insurance Co. case, 
1896 AC 250 (supra) to mean ‘lawfully 
assignable’ chose in action. A legal chose 
in action is something which is not in 
possession, but which must be sued 
for in order to recover possession of if, 
A legal chose in action does not in- 


clude a right of action, such as, for in- . 


stance, a right to recover damages for 
breach of contract, or for a tort, for 
if that were so such a right would be 
assignable. They would materially af- 
fect the law of champerty and main- 
tenance. dS 
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7. In the Pacific Steam Navi- 
gation Company case, (1965) 1 QB 101 
(supra), the Pacific Steam Navi- 
gation Company by a bill of lading 
acknowledged the shipment of 183 
drums of electric cable at Liverpool for 
carriage to and delivery at a port in 
Colombia to the Colombiana Telephone 
Co. The electric cable was insured on 
behalf of the Telephone Company. The 
insurance company paid the telephone 
company in respect of the particular 
average Joss. The telephone company 
on receipt of the payment handed to 
the insurance company two documents. 
By the first document, the telephone 
company ceded and endorsed to the in- 
surance company ‘all rights which we 
have or which we may acquire in the 
future to claim reimbursement there- 
of from the third parties who may be 
responsible for loss or damage”. By 
the second document the telephone 
company waived in favour of the in- 
surance company: 

tany rights he may have or has 
against others possibly responsible for 
the damages or losses indemnified by 
this payment, and we agree not to 
carry out any act that might in any 
way hinder the carrying out of such 
rights by the insurance company”. 


The insurance company . alleged tha? 
the documents went further than 
aform of letter of subrogation and 
constituted a valid assignment by 
the telephone company to the insur- 
ance company of the telephone com- 
pany’s claim against the defendants. 
The Court found that the language of 
the documents was that of assignment. 
The question was whether the Court 
would permit the enforcement of the 
claim in the name of the assignee or 
whether the assignment would be of a 
bare cause of action to defeat assign- 
ment and its enforcement, 


8. The decision in May v. Lane 

64 LJ QB 236 was referred to in the 
Pacific Steam Navigation Co. case, 
(1965) 1 QB 101 (supra) for the pro- 
position that a legal chose in action is 
something which is not in- possession, 
but which must be sued for in order to 
recover possession of it. A legal chose 
in action does not include a right of 
action, such as, for instance, a right to 
recover damages for breach of a con- 
tract, or a legal right to recover dama- 
ges arising out of an assault, 
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9. Again, in Torkington v. 
Magee (1902) 2 K. B. 427 it was said that 
the words “other legal chose in action” 
mean right which the common law 
looks on as not assignable by reason of 
its being a chose in action, but which 
a court of equity deals with as being 
assignable, 


10. Inthe Pacific Steam Navi- 
gation Co. case, (1965) 1 QB 101 


(supra) the insurance company was 
found entitled to sue upon the bill of 
lading. A bill of lading confers title 
to sue because it is a form of property. 
The reason for allowing the insurance 
company to sue in that case was that 
equity before the Judicature Act al- 
lowed the enforcement of subroga- 
tion because equity never regarded 
subrogation as the enforcement of a 
bare cause of action, but as the en- 
forcement of a cause of action legiti- 
mately supported by the underwriter’s 
interest in recouping himself in respect 
of the amount of the loss which he had 
paid under the policy as a result of the 
acts, neglects or defaults of the actual 
contract breaker or tortfeasor. The 
assignment in that case was held to 
amount to assignment of the benefit of 
the contract with the ship-owners. 


11. Tt is Indisputable that an 
insurance company can sue in its own 
name where the marine policy has been 
transferred by assignment under S. 52 
of the Marine Insurance Act, 1963. That 
is not the present case, 


12. Tt is equally indisputable 
that an insurance company is entitled 
to subrogation in accordance with the 
provisions of Section 79 of the Marine 
Insurance Act, 1963. Subrogation does 
not allow the subrogee or the under- 
writer to sue in its own name. In the 
present case, the insurance company has 
not enforced its claim by virtue of 
subrogation. 


13. Section 130 of the Transfer 
of Property Act however speaks of 
transfer of actionable claim. Action- 
able claims under the Indian Law in- 
clude claims recognised by the Court 
either as to unsecured debts or as to 
beneficial interests in moveable pro- 
perty not in possession. A debt is 
an obligation to pay a liquidated or 
certain sum of money. A beneficial in- 
terest in movebale property will in- 
elude a right to recover insurance 
money ora Partner’s right to sue for 
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an account of a dissolved partnership 
or a decretal debt or a right to recover 
the insurance money or the right to 
claim the benefit of a contract not cou- 
pled with any liabiltiy. 


_ 44, Section 6 (e) of the Trans- 
fer of Property Act states that a mere 
right to sue cannot be transferred, A 
bare right of action might be claims to 
damages for breach of. contract or 
claims to damages for tort. An assign- 
ment of a mere right of litigation is 
bad. An assignment cf property is 
valid even although that property may 
be incapable of being recovered with- 
out litigation. The reason behind the 
rule is that a bare right of action for 
damages is not assignable because the 
law will not recognise any transaction 
which may savour of maintenance of 
champerty. It is only when there is 
some interest in the subject matter 
that a transaction can be saved from 
the imputation of maintenance. That 
interest must exist apart from the 
assignment and to that extent must 
be independent of it, 


15. A chose in action for breach 
of contract was not assignable at law 
but was assignable at equity. A chose 
in action in tort was assignable neither 
inlaw norin equity. A bare right of 
action is not assignable. When however 
the right of action is one of the inci- 
dents attached to the property or con- 
tract assigned it will not be treated as 
a bare right of action. 


16. In Ertel Bieber & Co. v. Rio 
Tinto Co., 1918 A.C. 260 Lord Sumner 
treated a cause of action for damages 
for breach of contract as chose in ac- 
tion, a form of property. The reason 
for holding a cause of action for da- 
mages for breach of contract to be a 
form of property is that the assignee 
is seeking to enforce a right which is 
incidental to property or a right to a 
sum of money which theoretically is 
part of the property. 


17. The common law was not 
inclined in favour of assignments of 
contractual rights and liabilities. A 
person to whom rights were assigned 
could not sue in his own name at com- 
mon law. In equity both legal and 
equitable choses in action have been 
subject to assignment. Contractual 
rights being legal choses in action 
could generally be assigned, It is on 
these reasonings that the term ‘thing 
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in action’ in the Law of Property Ac? 
has been interpreted in the Victoria 
Insurance Co. 1896 AC 250 arid the 
Pacific Steam Navigation Co. (1965) 1 
QB 101 cases (supra) to include any 
right which the common law looked on 
as not assignable by reason of its be- 
ing chose in action but which a court 
of equity dealt with as assignable. 


18. In the present case, the in- 
surance company has not sued to en- 
force any assignment. The document 
which is described as letter of subroga~ 
tion also uses the words of assigning 
rights against the Railway Administra- 
tion. It is not necessary to express any 
opinion whether the letter of subroga- 
tion amounted to an assignment in the 
present case, because the insurance 
company has not sought to enforce any 
assignment. 


_ The respondent mill will 
give a valid discharge to the Railway 
Administration in respect of loss and 
damages. This decree will be a bar to 
the institution of any suit by the in- 
surance company in respect of the sub- 
ject matter of the suit. The respon- 
dent mill is answerable and accountable 
to the insurance company for the 
moneys recovered in the suit to the 
extent the insurance company paid the 
respondent mill. 


20. The High Court expressed 
the view that even if the assignment 
is valid the right of action residing in 
the assignor has not ceased. The res~ 
pondent mill sued the Railway Admi- 
nistration for breach of contract of car- 
riage and damages for negligence. The 
letter of subrogation did not divest the 
mill of its cause of action against the 
Railway Administration for loss and 
damages. 


21. The defence of the Railway 
Administration was that the mill rea- 
lised from the insurance, company the. 
damages and “as such the plaintiff 
(meaning thereby the respondent mill) 
has no right to claim any sum in this 
action”. If the specific plea of assign- 
ment had been taken in the written 
statement the respondent mill would 
have impleaded the insurance company, 
The Court. could have in those circum~ 
stances been in a position to afford full 
and complete relief to the parties. 


22. In the present case the in- 
surance company and the mill proceed- 


ed on the basis that the insurance com- À 


PENES, AOA E 


R 


1973 


pany was only subrogated to the rights 
of the assured. The letter of subroga- 
tion contains intrinsic eviđence that the 
respondent would give the insurance 
company facilities for enforcing rights. 
The insuance company has chosen to 
allow the mill to sue. The cause of 
action of the mill against the Railway 
Administration did not perish on giv- 
ing the letter of subrogation. 


23. For these reasons, we regret 
our inability to agree with our learn- 
ed brother Mathew that the respondent 
mill has nocauseof action. We agree 
with the decision of the High Court 
that the suit should be decreed. The 
appeal is therefore dismissed with costs, 


MATHEW, J:— 24. This is an ap- 
peal, by certificate, against the judg- 
ment of the High Court of Madras al- 
lowing an appeal preferred by the 
plaintiff against the decree of the trial 
Court dismissing the suit instituted by. 
it for recovery of damages, 


25. The plaintiff, Sri Sarada 
Mills Ltd., instituted the suit against 
the Union’ of India as representing the 
Central and Southern Railways for 
damages to 100 bales of F. P. cotton 
cosigned through their agents from 
Nagpur to Podhanur under a railway 
receipt issued by the Central Railway. 
The goods had to pass through several 
stations along the two railways, namely 
the Central and the Southern, before it 
arrived at Podhanur. When the goods 
arrived at Podhanur, it was found that 
87 bales out of the 100 were burnt and 
charred and that 13 bales were loose 
and short in weight. When the plaintiff 
applied for open delivery, the railway 
authorities at Podhanur got the damage 
surveyed, and issued a certificate of 
damage and shortage. The plaintiff 
claimed damages against the Railway 
Administration. But the Chief Com- 
mercial Superintendent, Southern Rail- 
‘way, informed the plaintiff that the 
consignment was involved in a fire ac- 
cident at Sirpur Kagaznagar on the 
Central Railway, that the cause of the 
fire was unknown and that the Rail- 
ways were not liable for the damage 
caused to the goods as there was no 
negligence or misconduct. The plain- 


tiff, therefore, instituted the suit for - 


damages alleging that the Railway Ad- 
ministration was negligent. 


26. The defendants contended 
that the plaintiff was not entitled to 
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institute the suit as it had insured the 
goods with the Indian Globe Insurance 
Co. and had received the total loss 
from the Company, that the damage to 
the goods was caused by fire, which 
‘was beyond the control of the Railways 
and therefore, the defendants were not 
liable for damages. 

27. The Trial Court found that 
the fire which caused the damage to 
the goods was not due to any cause 
beyond the control of the Railways and 
that the damage was due to their negli- 
gence. It, however, held that the suit 
was not maintainable as the Indian 
Globe Insurance Co., with whom the 
goods were insured under a marine in- 
surance policy, had paid the plaintiff 
an amount of Rupees 32,254-6-9 for 
total loss of the ‘goods and was sub- 
rogated to all the rights. and remedies 
of the assured in respect of the sub- 
ject matter and so the plaintiff was not 
competent to institute the suit and 
hence dimissed the suit. 


28. The plainiff appealed to the 
High Court of Madras. The Court re- 
versed the decree holding that the plain- 
tiff was entitled to maintain the suit 
and that, damage tothe goods was on 
account ofthe negligence of the Rail- 
ways. 

29. In this appeal, two submis- 
sions were made on behalf of the appel- 
lants: (1) that there was no evidence 
to show that the Railway Administra- 
tion was negligent in dealing with the 


-` goods and (2) that the suit was not main- 


tainable, 


30. As regards the first conten- 
tion, the finding of the trial Court as 
well as of the High Court is that the 
Railway Administration was negligent. 
The liability of a Railway is that of 
a bailee and it is not for the plaintiff, 
in the first instance, to prove, when 
the goods consigned were destroyed or 
damaged, as to how the loss or damage 
occurred. It has, no doubt, to satisfy the 
court that the Railway administration 
was negligent but, the duty of showing 
how the consignment was dealt with 
during the transit lay on the Railway 
Administration as it was a matter 
within their exclusive knowledge. The 
trial Court found that the fire which 
caused damage to the goods was due 
to the negligence of the Railway Ad- 
ministration and the High Court was 
not persuaded to come to a contrary 
conclusion. The burden was on the 
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Railway Administration to show how 
the goods consigned were dealt with 
during transit and, when that has not 
been done to the satisfaction of the 
Court, the Court was entitled to pre- 
sume negligence on the part of the 
Railway Administration. I see no 
grounds to interfere with the concur- 
rent findings on this point. 


31. The second question which 
was argued at considerable length rela- 
tes to the maintainability of the suit. 
It may be noted at this stage that the 
Globe Insurance Co. paid the total loss 
to the plaintiff on August 3, 1956, the 
assured assigned all his rights, includ< 
ing the right to sue to the Insurance 
company on July 31, 1956, and the 
present suit was filed on June 14, 1957. 
It was submitted on behalf of the ap- 
pellant that the view of the High Court 
that the suit was maintainable over- 
looked the clear provisions of S. 135-A 
of the Transfer of Property Act, as 
that section was a bar to the suit by 
the assured. Section 135-A was as fol- 
lows (this section has since been dele- 
ted from the T. P. Act and incorpora-~ 
tedin the Marine Insurance Act, 1963): 


435-A (1) Where a policy of 
marine insurance has been assigned so 
as to pass the beneficial interest therein, 
the assignee of the policy is entitled to 
sue thereon in his own name; and the 
defendant is entitled to make any de~ 
fence arising out of the contract which 
he would have been entitled to make 
if the action had been brought in the 
name of the person by or on behalf of 
whom the policy was effected. 

*(2) Where the insurer pays for a 
total loss, either of the whole, or, in 
the case of goods, of any apportionable 
part, of the subject matter insured, he 
thereupon becomes entitled to take 
over the interest of the insured person 
in whatever may remain of the subject- 
matter so paid for, and he is thereby 
subrogated to all the rights and reme- 
dies of the insured person in and in 
respect of that subject-matter as from 
the time of the casualty causing the 
loss. 

*(3) Where the insurer pays for a 
partial loss, he acquires no title to the 
subjéct-matter insured, or such part of 
it as may remain but he is thereupon 
subrogated to all rights and remedies 
of the insured person as from the time 
mndemniies by such payment for the 
oss. : 
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*(4) Nothing in clause (e) of Sec- 
tion 6 shall affect the provisions of this 
section.” 

This section was inserted in the Trans- 
fer of Property Act, 1882, by the Tra- 
nsfer of Property (Amendment) Act, 
1944. Before the amendment, the 
assignment of rights under both marine 
and fire insurance policies was govern- 
ed by S5. 135. What the amendment 
did was to take marine insurance poli-+ ° 
cies out.of S. 135 and provide for - 
them in the new section 135-A. The 
Bill that became the Transfer of Pro- 
perty (Amendment) Act, 1944, stated 
the objects and reasons as follows: 

“The rules and principles govern- 

fing a marine insurance policy being 
materially different from those govern- 
ing a fire insurance policy, it is very 
unsatisfactory to accord the same 
treatment in the matter of assignment 
of both categories of policies, To take 
but one instance, a fire insurance policy 
is not assignable after loss, but the 
nature of a marine insurance contract 
is such as to require that marine insur- 
ance policies should be assignable even 
after loss. In the United Kingdom, as- 
signability of marine insurance policies 
after loss is placed beyond doubt by 
S. 50 of the Marine Insurance Act. But 
in the absence of a similar provision 
here, it is doubtful if Courts in British 
India would hold that they are so 
assignable.” 
It was the contention of the appellant 
that when the Globe Insurance Co. paid 
the assured the total loss, it became 
subrogated to all the rights and reme- 
dies of the assured in respect of the 
subject matter and that thereafter the 
Insurance Company alone could file a 
suit for recovery of damages against 
the Railway administration. 

32. The application of the doc 
trine of subrogation to policies of marine 
insurance is based upon the fundamen- 
tal principle that the contract of insur- 
ance contained in a marine policy is a 
contract of indemnity, and of indemnity 
only. 

33. The expression “subroga- 
tion”, in relation to a contract of marine 
insurance is no more than a convenient 
way of referring to those terms which 
are to be implied in the contract þe- 
tween the assured and the insurer to 
give business efficacy to an agreement 
whereby the assured, in the case of loss 
against which the policy has been issu- 
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ed, shall be fully indemnified, and 
never more than fully indemnified. 


34, The right of the insurer 
against the person responsible for the 
loss, does not rest upon any relation 
of contract or of privity between them. 
Tt arises out of the nature of the con- 
tract of marine insurance as a contract 
of indemnity, and is derived from the 
assured alone, and can be enforced in 
his right only. 

35. Sub-section (1) of S. 135-A 
corresponds to S. 50 (2) of the (En- 
glish) Marine Insurance Act, 1906 and 
sub-sections (2) and (3) of S. 135-A to 
sub-sections (1) and (2) respectively of 
S 79 of that Act. In Yorkshire Insur- 
ance Co. Ltd. v. Misbet Shipping Co. Ltd 
(1962) 2 QB 330 Diplock, J. as he then 
was had to deal with the question of 
subrogation. He said that the doctrine 
of subrogation in insurance law requ- 
fres one to imply in contracts of marine 
insurance only such terms as are neces- 
sary to ensure that notwithstanding 
that the insurer has made a payment 
under the policy, the assured shall not 
be entitled to retain, as against the in- 
surer, a greater sum than what is ulti- 
mately shown to be his actual loss. As 
Cotton, L. J. said in Castellain v. Pre- 
ston, (1883) 11 QBD 380 at p. 395 , 


36. So the only term to be im- 
plied to give business efficacy to the 
contract between tke parties is that 
necessary to secure (sic) that the assur- 
ed shall not recover from the insurer 
an amount greater than the loss which 
he has actually sustained. The insurer 
has contracted to pay to the assured 
the amount of his actual loss and if, 
before the insurer has paid under the 
policy, the assured recovers from some 
third party a sum in excess of the 
actual amount of the Toss, he can re- 
cover nothing from the insurer because 
he has sustained no loss, but it has 
never been suggested that the insurer 
can recover from the assured the 
amount of the excess. Lord Blackburn 
in his speech in Burnand v. Rodocan- 
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achi, Sons & Co. (1882) 7 App Cas 333 
said: 

“The general rule of law (and it 
is obvious justice) is that where there 
is a contract of indemnity (it matters 
not whether it is a marine policy, or a 
policy against fire on land, or any 
other contract of indemnity) and a loss 
happens, anything which reduces or 
diminishes that loss reduces or dimini- 
shes the amount which the indemnifier 
is bound to pay; and if the indemnifier 
has already paid it, then, if anything 
which diminishes the loss comes into 
the hands of the person to whom he 
has paid it, it becomes an equity that 
the person who has already paid the 
full indemnity is entitled to be recou- 
ped by having that amount back.” 

37. That the insurer is entitled 
to recoupment only for the loss for 
which he has paid and to the extent of 
his payment is clear from what Lord 
Atkin said in Glen Line v, Attorney- 
General, (1930) 46 TLR 451. 

“Subrogation will only give the 
insurer rights upto 20 s. in the £ on 
what he has paid”. 

38. In King v. Victoria Insur- 
ance Co, Ltd. (1896) AC 250 at 
pp. 255, 256 Lord Hobhouse, made it 
quite clear that, under the doctrine of 
subrogation an insurer was entitled to 
recover from the assured only “to the 
extent of the payment” made to the 
assured by the insurer under the policy. 

39. As between the insurer and 
the assured, the insurer is entitled to 
the advantage of every right of the 
assured, whether such right consists 
in contract, fulfilled or unfulfilled, or 
in remedy for tort capable of being 
insisted on or already insisted. But as 
stated by the Privy Council in 1896 
AC 250 at pp. 255, 256. . 


“Subrogation by act of law would 
not give the insurer a right to sue in 
a Court of law in his own name.” 
Subrogation is concerned solely with 
the mutual rights and liabilities of the 
parties to the contract of insurance; it 
confers no rights and imposes no liabi- 
lities upon third parties who are stran- 
gers to that contract and, the insurer 
who has paid a loss gets no direct rights - 
or remedies against anyone other than 
the assured nor can sue such parties in 
his own name (see Simpson v. Thom- 
son, (1877) 3 App Cas 279 (HL). ) 

40. It was argued on behalf of 
the appellant that clause (4) of Sec- 
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tion 135-A would indicate that the 
legislature intended to make a depar~ 
ture from the common lawof En- 
gland and to confer a right of suit up- 
on the subrogee against third persons. 
I do not think that clause (4) has any 
such effect. It only says that nothing 
in S. 6 (e) of the Transfer of Property 
Act will affect the provisions of that 
section. An assignment of marine in- 
surance after loss would sound in the 
realm of an assignment of a mere right 
to sue and the legislature wanted to 
put it beyond doubt that S. 6 (e) is 
no bar to such an assignment. It is 


doubtful whether clause (4) has any 


operation upon clauses (2) and (3) of 
Section 135-A, Though the payment by 
the insurer of the total or partial loss 
is an act of party, subrogation is effect~ 
ed by the operation of clauses (2) and 
(3) of the section viz., by operation of 
Taw. Section 6 (e) is concerned. with a 
transfer of a mere right to sue by act 
of parties. If this is so, it would be 
incongruous to say that clause (4) will 
have any effect on the operation of 
clauses (2) and (3) of the section. 


41. In Indian Trade and Gene~ 
tal Insurance Co. Ltd. v. Union of 
India, AIR 1957 Cal 190 Mitter, J. had 
occasion to consider the question in 
detail and, after referring to the En- 
glish law, he came to the conclusion 
that, although by sub-sections (2) and 
(3) of S. 135-A, an insurer is subro- 
gated to all the rights and remedies of 
the assured in respect of the subject 
matter, it has no independent right of 
action in its own name, but can only 
sue in the name of the insured. The 
Tearned judge referred to the decision 
in K. V. P. Marekkayar & Sons v. 
Banians & Co., ILR 49 Mad 156 = (AIR 
1926 Mad 544) and said that the rule of 
English Law which never permitted a 
subrogee to institute a suit in its own 
name has been followed in India and is 
a sound rule, 


42. In Alliance Insurance Com- 
pany Ltd. v. Union of India, TLR (1958) 
1 Cal 544 it was held that an insurance 
company which has paid to the con- 
Signee the total Ioss, was entitled to 
-maintain a suit in its own name against 
the carrier for reimbursement of the 
amount paid to the insured for the 
Joss. The Court pointed out that al- 
though Clause (e) of Section 6 of the 
Transfer of Property Act provides that 
a mere right to sue cannot be transfer- 
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red, sub-section (4) of S. 135-A has 
removed the bar and made a delibe- 
rate departure from the English rule 
of procedure which lays down that an 
insurer who pays for a total loss can- 
not sue independently in his own name. 
The Court did not, however, refer to 
the judgment of Mitter, J. in AIR 1957 
Cal 190. For the reasons already given, 
I do not think I can agree with the 
reasoning of this case, 


43. In Textiles and Yarn (P) 


‘Ltd. v, Indian National Steamship Co. 


Ltd. ATR 1964 Cal 362 which was a 
suit filed by the insurer on payment 
of total loss for recovery of damages 
for loss of goods in the course of tra~ 
nsit from Madras to Calcutta by a 
steamship, Mitra, J. held that the 
insurer cannot maintain an action in its 
Own name unless there was an assign- 
ment of the claim by the assured in 
favour of the insurer. In the Asiatic 
Government Security Fire and General 
Assurance Co. Ltd. v. The Scindia 
Steam Navigation Co, Ltd., AIR 1965 
Ker 214, M. S. Menon, C. J. in a well 
reasoned judgment said that the insurer 
on subrogation, is not entitled to sue 
its own name, In Vasudeva Mudaliar 
v. Caledonian Insurance Co. and 
another, AIR 1965 Mad 159, the Madras 
High Court said: 
_ “But subrogation does not ipso 
Ture enable him to sue third parties in 
own name. It will only entitle 
the insurer to sue in the name of the 
assured, it being an obligation of the 
assured to lend his name and assistance 
to such an action.” 
T think the High Court was right in 
Its conclusion on this point. 

44. The second contention as 
regards the maintainability of the suit 
was that there was an assignment by 
the assured of all the rights, including 
the right to sue the Railway Adminis- 
tration, by virtue of which the Globe 
Insurance Co. could file a suit and that 
precluded the assured from suing. The 
assignment, as already stated, was be- 
fore the institution of the suit, and is 
in the following terms: 

“In consideration of your paying to 
us the sum of Rs. 32,254-6-9 only in 
full settlement of our claim for damage 
by fire under Policy No. 49757 issued 
by you on the undermentioned goods, 
we hereby assign transfer and aban- 
don to you all our rights against the 
Railway Company or other persons 
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whatsoever caused or arising by reason 
of the said damage or loss and grant 
you full power to take and use all law- 
ul ways and means in your own name 
and otherwise at your risk and ex- 
pense to recover the said damage or 
Joss and we hereby subrogate to you 
the same rights as we have in conse- 
quence of or arising from the said loss 
or damage, : 

“And we hereby undertake and 
agree to make and execute at your 
expense all such further deeds, assign- 
ments and documents and to render 
you such assistance as you may rea- 
sonably athe see for the purpose of 
carrying out this agreement. 

45. The High Court held that 
the assignment was of a mere right to 
‘ Sue and it was not, therefore, valid 
under S. 6 (e) of the Transfer of Pro- 
perty Act. The question is, whether 
what was assigned was a mere right to 
Sue or something which the law of in- 
surance recognises as assignable, 

46. In 1896 AC 250 a consign- 
ment of wool was insured by the Bank 
of Australasia during its transportation 
by a ship from Townsville to London. 

e wool was damaged in transit. The 
bank claimed against the insurance com- 
pany under the policy for a loss of £ 920. 
The insurance company paid that 
amount and took a formal assignment 
from the bank of all its rights and 
causes of action against the Govern- 
ment, the bank stipulating that the 
assignment would not authorize the 
use of its name in legal proceedings. 
The insurance company sued the Gov- 
ernment for the negligence of their 
officers and servants in not properly 
mooring and watching their punts 
which had caused the collision of the 
ship carrying wool resulting in damage 
to the consignment. The Government 
contended that the assignment of a 
mere right to recover damages was il- 
legal. Lord Hobhouse, after stating 
that subrogation would not give the 
ee a right to sue in its own name, 
said: 


_ “But that difficulty is got over by 
force of the express assignment of the 
bank’s claim, and of the Judicature Act, 
as the parties must have intended that 
it should be when they stipulated that 
nothing in the assignment should au- 
thorize the use of the bank’s name 
“Their Lordships do not express 
any dissent from the views taken in 
the Court below of the construction of 
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the Judicature Act with reference to 
the term ‘legal chose in action’. They 
prefer to avoid discussing a question 
not free from difficulty, and to express 
no opinion what limitation, if any, 
should be placed on the literal mean- 
ing of that term. They rest their judg- 
ment on the broader and simpler 
ground that a payment honestly made 
by insurers in consequence of a policy 
granted by them and in satisfaction of 
a claim by the insured, is a claim made 
under the policy which entitles the 
insurers to the remedies available to 
the insured, On this view the highly 
artificial defence of the Queensland 
Government fails, and the appeal must 
be dismissed with costs.” (Page 256) 
The question whether there could be 
an assignment of such a right was con- 
sidered in (1965) 1 QB 101 at p. 121. 
In that case, the assignment by the 
assured in favour of the Insurance Com- 
pany was in the following terms: 

“For loss and/or damage to the 

goods...... ..having received payment 
from the Compania Colombiana de Seg- 
uros for the foregoing, we cede and 
endorse to the said insurance company 
all rights which we have or which we 
may acquire in the future to claim 
reimbursement thereof from the third 
parties who may be responsible for such 
loss or damage.” 
The insurance company alleged that 
the document went further than a 
form of letter of subrogation and cona 
stituted a valid assignment by the as- 
sured to the insurance company of the 
assured’s claim against the defendants. 
For the defendants it was argued: - 

s An assignment by the insur- 

ed to the insurance company of the 
right of action is ineffective, The rea- 
son is that a bare right of litigation 
cannot be assigned...... The only deci- 
Sion to the contrary is that of the 
Privy Council in King v. Victoria Ins- 
urance Co. Ltd., 1896 AC 250 which 
should not be followed.” (see the argu- 
ment at p. 108). 
The Court overruled tħe argument and 
held that the decision in 1896 AC 250 
correctly lays down the law. After 
reviewing the case law on the subject, 
Roskill, J. speaking for the Court ob- 
served: 

- “Se much, then for the authorities. 
What is the principle to be adduced 
from them? I think it can be stated in 
this way. Where, before 1873, equity 
would have compelled the assignor ta 
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exercise his rights against the contract 
breaker or tort~feasor for the benefit of 
the assignee, those rights can, since 
1873, be made the subject of a valid 
Jegal assignment and, subject to due 
compliance with the requirements of 
the statute as to notice, can be enforced 
at law. Equity always, before 1873, com- 
pelled an assured to lend his name to 
enforce his underwriters rights of 
subrogation against a contract breaker 
or tort-feasor. It follows, therefore, 
that the only possible objection to 
Such rights being now enforceable at 
law is that such enforcement would 
involve the enforcement of a bare 
cause of action in contract or in tort. 
But as Mr. Littman urged upon me, if 
that is so, why did equity act as equity 
did not before 1873 in relation to the 
enforcement of subrogation right? I 
think the answer is because the en- 
forcement of such rights was never 
regarded as the enforcement of a bare 
cause of action, but as the enforce- 
ment of a cause of action legitimately 
supported by the underwriter’s interest 
in recouping himself in respect of the 
amount of the loss which he had paid 
under the policy as a result of the acts. 
neglects or defaults of the actual con- 
tract breaker or tort-feasor.” 


47. In Anson’s Law of Contract 
{Twenty-third edition, edited by A.G. 
Guest, p. 417, it is stated that although 
an assignment of a bare right to liti- 
gate has been held invalid, the princi= 
ple is necessarily subject to qualifica~ 
tion. One such qualification is 
f “Suppose an insurer, who has in- 
demnified his insured under a policy of 
insurance and in consequence been 
assigned the insured’s right of action 
in respect of a breach of contract, sues 
to enforce this right of action against 
the contract-breaker, Could he be met 
by the plea that he is the assignee of a 
bare right of action? In (1965) 1 QB 101 
Roskill, J. held that the enforcement of 
such a right is not the enforcement of 
a ‘bare right of action’, but of a right of 
action legitimately supported by the 
insurer’s interest in recouping the loss 
sustained by paying out on the policy”. 


48. In the Law of Contract by 
Cheshire and Fifoot, Seventh edition, 
p. 472, the case of (1965) 1 QB 101 is 
quoted as authority for the proposition 
that if goods shipped on a vessel are 
delivered in a damaged condition, the 
consignee, after being indemnified fon 
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his loss by the insurers can assign to 
the latter his right to recover damages 
from the owner of the vessel. 


49. The real reason why a mere 
right to sue cannot be assigned is that 
such an assignment would offend the 
rule of champerty and maintenance. 
Now, as in this case where an insurance 
company has been subrogated to all 
the rights and the remedies of the as- 
sured by virtue of Section 135-A, the 
reason for the rule against assignment 
of a mere right to sue does not obtain 
because the insurance company is 
clothed with all the rights and reme- 
dies of the assured and the only thing 
lacking is the capacity to sue in its own 
name, If the right is capable of being 
assigned, and is assigned, it would no 
longer be logical to say that the assig- 
nor can still sue, for, whatever right 
the assignor had in the subject matter 
had passed to the assignee. It is im- 
possible to understand, how, after the 
assignment, the assignor can still main- 
tain a suit, i 

50. This question was consider- 
ed by the Madras High Court in AIR 
1965 Mad 159 and the Court said: 

“However, an assignment or a tra- 
nsfer implies something more than 
subrogation, and vests in the insurer 
the assured’s interest, rights and reme- 
dies in respect of the subject matter and 
substance of the insurance. In such a 
case, therefore, the insurer, by virtue 
of the transfer of assignment in his 
favour will be in a position to main- 
tain a suit in his own name against 
third parties (22 Halsbury’s Laws of 
England, Simond Edn. paras 512-513 
and Shawcross on ‘Motor Insurance’). 

“Normally, an assignment of a right 
of action for a tort is not valid under 
Section 6 (e). But cases of subrogation 
as applied to insurance for indemnity 
are an exception to the rule and assign- 
ments by the assured to the insurer 
of his rights and remedies being more 
than a transfer of a mere right to sue 
are permissible and are valid. But ex- 
press assignment by the assured of all 
his rights is necessary and subrogation 
by itself will not enable the insurer to 
sue in his own name (1896 A. C. 250; 
(1883) 11 QBD 380).” 

It is regrettable that the attention of 
the High Court was not drawn to. 
the above decision. om 

51. I think the reasoning in the 
decisions above referred to is correct, 
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that the assignment conveyed to the 
insurance company, the entire right in 
respect of the subject matter of the 
insurance, including the right of the 
assured to sue in its own name and that, 
after the assignment, the assured had 
no cause of action to institute the suit 
against the Railway Administration for 
recovery of damages. 

52. I would allow the appeal 
and set aside the judgment and decree 
of the High Court and restore the 
decree passed by the Subordinate Judge 
Coimbatore, dismissing the suit, with- 
out any order as to costs, 

ORDER 


53. Yn accordance with tHe opi- 
nion of majority the appeal is dismiss- 


ed with costs. 
‘Appeal dismissed, 
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Index Notes — (A) Precedents == 
in interpreting a local statute, the view 
taken by the High Court over a num- 
ber of years should normally be adher- 
ed to and not disturbed. 


Brief Note: — (A) A decision of 
Yong standing on the basis of which 
many persons will in the course of 
time have arranged their affairs should 
not lightly be disturbed by a superior 
court not strictly bound itself by the 
decision. (1958) Ch. 574 (C.A.), Follow- 
ed, (Para 8) 

A different view would not only 
introduce an element of uncertainty 
and confusion, it would also have the 
effect of unsettling transactions which! 
might have been entered into on’ the 
faith of those decisions. The doctrine of 
Stare decisis can be aptly invoked in 
such a situation. (Para 8) 
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Index Noter — (B) ‘Transfer of 
Property Act (1882), S. 91 (a)—Mort- 
gage by occupancy tenant — Right of 
persons recognised by landlord as te- 
nants to redeem, 

Brief Note: — (B) Where an oc- 
cupancy tenant mortgaged his land and 
subsequently transferred all his rights 
in the land with the consent and per- 
mission of the landlord in favour of 
Some persons, the transferees the suc- 
cessors of the original mortgagor who 
had become occupancy tenants and had 
also acquired Bhumidari rights in the 
land would be entitled to redeem the 
mortgage and recover the possession of 
the land on payment of the mortgage 
money. They had sufficient interest in 
the land within S. 91 (a), T.P. Act to 
redeem the Jand from the mortgagee. 

(Paras 8, 9) 

A mortgagee of an occupancy hold- 
ing by remaining in possession for over 
12 years does not extinguish the rights 
of the mortgagor to redeem him and 
by such possession the mortgagee only 
prescribes for mortgagee rights. AIR 
1944 All. 25 and AIR 1950 All. 604, fol- 
Iowed; App. No. 5252 of 1960, D/- 7-12- 
1966 (All), Affirmed. (Para ‘8) 

_ The fact that the suit has been fil- 
ed not by the occupancy tenant who 
mortgaged the property but by others 
in whom the occupancy rights were 
subsequently vested would make no 
difference and would be no bar to the 
maintainability of the suit. (Para 9) 
Cases Referred: Chronological Paras 
(1958) Ch 574=(1958) 1 All ER 205, 

(C.A.), Brownsea Haven Proper- 
_. ties v. Poole Coron 
ATR 1950 All 604=1950 AH LJ 
713 (FB), Mahabal Singh v. _ 
R 4, 8, 10 


_ Ram Raj 
AIR 1944 All 25=1944 All LJ 1 
(FB), Ghassu v. Babu Ram: 4, 8 

__ Mr. C. B. Agarwal, Sr. Advocate 
(Mr. K. P. Gupta, Advocate, with him), 
for Appellants; Mr. G. N. Dikshit, Sr. 
Advocate, (Mr. S. K. Bisaria, Advocate, 
with him), for Respondents. 

The following Judgment of the 
Court was delivered by 

KHANNA, J.:— This appeal by 
Special leave is directed against the 
judgment of Allahabad High Court 
whereby that court reversed the deci- 
sions of the trial court and the first 
appellate court and awarded a decree 
for possession of the land in dispute in 
favour of the plaintiff-respondents 
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against the defendant-appellants. The 
appellants were. further held to be 
entitled to withdraw the mortgage 
amount which had been deposited by, 
the respondents. 


2. On January 16, 1923 Ganga 
Prasad Rai, father of Lachman Singh 
plaintiff-respondent No. 7, executed a 
mortgage deed in respect of Jand in 
dispute for Rs. 600 in favour of Ram 
Cheej Pandey and put him in posses~ 
sion thereof as a mortgagee. Ram 
Cheej Pandey, who was impleaded as 
defendant No. 1 in the suit, is now 
dead and the appellants, who too were 
impleaded as defendants, are his legal 
representatives. Ganga Prasad Rai at 
the time of the mortgage was the oc- 
cupancy tenant of the land in dispute. 
On January 6, 1955 plaintiff-respon- 
dents Nos. 1 to 6 along with Lachman 
Singh plaintiff No. 7 filed the present 
suit for possession of the land in dis- 
pute against Ram Cheej Pandey and 
others on the allegation that Lachhman 
Singh had transferred all his rights in 
the land with the consent and permis- 
sion of the Zamindar (the landlord) in 
favour of plaintiffs 1 to 6. It was sta- 
ted that, as a result of the said trans- 
fer, plaintiffs 1 to 6 had become the 
occupancy tenants of the land in dis- 
pute. The plaintiffs 1 to 6 also claim- 
ed to have acquired Bhumidari rights 
of the land by depositing ten times the 
amount of the land revenue, According 
to the plaintiffs, they had a right to 
redeem the land from the mortgagee, 
but as the mortgagee was not prepared 
to give back the land on receipt of the 
mortgage money, the plaintiffs were 
depositing the amount in court. It was 
also added that plaintiff No. 7 had 
been joined as a co-plaintiff with plain- 
tiffs 1 to 6 to avoid any dispute. Raj 
Narain Pandey, son of Ram Cheej 
Pandey, as well as two minor sons of 
Raj Narain were impleaded as defen- 
dants on the ground that the four defen- 
dants were members of the joint Hindu 
family and, as such, were in possession 
of the land in suit. 


3. The suit was contested by Raj 
Narain Pandey. Raj Narain Pandey 
admitted the mortgage alleged by the 
plaintiffs. It was, however, averred 
that plaintiffs 1 to 6 had no right to re- 
deem the land. The plaintiffs suit was 
further stated to be barred by limita- 
tion as, according to the written state- 
ment, the defendants were in adverse 
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possession of the Tand for more than 
12 years, i 

4. The triat Court found that 

the plaintiffs suit was-not barred by 
time. The plaintiffs were, however, 
held to have no right to sue. In the 
result, the suit was dismissed. On ap- 
peal, learned Additional Civil Judge 
Ballia held that plaintiffs 1 to 6 were 
not the successors of plaintiff No. 7% 
It was further observed that the de- 
fendants, after the mortgage, had be- 
come trespassers in the land and the 
Suit against them was barred by time. 
When the matter was taken up in se- 
cond appeal before the High Court, the 
learned Judge held that in 1946 plain- 
tiffs 1 to 6 had acquired, as a result of 
agreement with the Zamindar, the same 
rights which had vested in plaintiff 
No. 7 before he surrendered those rights, 
The learned Judge further referr- 
ed to two Full Bench decisions of Al- 
Jahabad High Court, namely, Ghassu 
v. Babu Ram, AIR 1944 All 25 and 
Mahabal Singh v. Ram Raj, AIR 1950 
All 604 (FB) and in the light of those 
decisions, held that mortgagee of an 
occupancy holding by remaining in 
possession for over 12 years did not 
extinguish the right of the mortgagor 
to redeem him and by such possession 
the mortgagee only prescribed for 
mortgagee rights. It was further held 
that the plaintiffs were entitled to 
redeem the mortgage and recover pos- 
session of the land and that the suit of 
the plaintiffs was not barred by time. 
In the result, the plaintiffs appeal was. 
accepted, the decisions of the courts 
below were set aside, and a decree for 
possession of the land in dispute was 
awarded in the plaintiffs favour. The 
defendants were held entitled to with- 
draw the mortgage amount already de- 
posited by the plaintiffs. 
5. Mr. Agarwal in appeal be- 
fore us has submitted on behalf of the 
defendant-appellants that plaintiff-res- 
pondents 1 to 6 were not entitled to 
sue for possession of land on payment 
of the mortgage money and that their 
suit was barred by limitation. The 
above submissions have been contro- 
verted by Mr. Dikshit on behalf of the 
plaintiff-respondents, and he has can- 
vassed for the correctness of the view 
taken by the High Court. 

6 Before dealing further with 
the matter, we may refer to some of 
the statutory provisions which have 
been referred to by Mr. Agarwal. Sub- 
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section (1) of Section 33 of the U. P. 


Tenancy Act, 1939 (U. P. Act No. 17 of 
1939) (hereinafter referred to as the 
Act of 1939} provides, inter alia, that 
the interest of an occupancy tenant is 
not transferable, otherwise than in ac- 
cordance with the provisions of the 
Act. According to sub-section (1) of 
Section 44 of that Act, every transfer, 
other than a sub-lease, made by a te- 
nant in contravention of the provisions 
of this Act, shall be void. Section 45 of 
the above mentioned Act deals with 
the extinction of tenancy, and accord- 
ing to clause (c) of the section, the in- 
terest of a tenant shall be extinguish- 
ed subject to the provisions of Ss. 82 to 
88 by surrender. Surrender by a 
tenant is dealt with in Section 82 of 
the Act. It is provided in the section 
that a tenant not bound by lease or 
other agreement for a fixed term to 
continue to occupy the land, may at 
the end of any agricultural year sur- 
render his holding, by sending a regis- 
tered notice to his landholder intimat- 
ing his intention to do so and by giv- 
ing up possession thereof whether such 
holding is or is not sub-let or mortgag~ 
ed. Further conditions are also pres- 
eribed in that section, but we are not 
concerned with them Section 180 of 
the above mentioned Act provides for 
ejectment of person occupying land 
without consent. According to this sec- 
tion, a person taking or retaining pos- 
session of a plot of land without the 
consent of the person entitled to admit 
him to occupy such plot and otherwise 
than in accordance with the provisions 
of the law for the time being in force, 
shall be liable to ejectment under this 
section on the suit of the person so 


entitled and also to pay damages which. 


may extend to four times the annual 
rental value calculated in accordance 
with the sanctioned rates applicable to 
hereditary tenants. The Fourth Sche- 
dule to the Act deals with suits triable 
by Revenue Courts and prescribes the 
period of limitation for such suits. Sub- 
clause (b) of Clause 2 of Item No. 18 
of Group B of the said Schedule pre- 
scribes a period of two years for filing 
the suit under Section 180 of the Act 
“from the 1st July following the date of 
the unauthorised occupation or follow- 
ing the date of the commencement of 
this Act, whichever is later.” 


7. Reference has also been 
made by Mr, Agarwal to the following 
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passage in the judgment of the High 
Court: 
“At the same time, it is equally 
clear that the rights acquired by plain- 
tiffs Nos. 1 to 6 as a result of the con- 
tract of tenancy entered into by the 
Zamindar in their favour in 1946 were 
the same rights which vested in the 
%th plaintiff before surrender and 
which had passed on to the Zamindar 
by act of surrender by the 7th plain- 
tiff. At the time of the settlement in 
1946 the defendants were in posses- 
sion under a void usufructuary mort- 
gage, The surrender by the 7th plain- 
tiff preceding the aforesaid settlement 
could only be a surrender of such 
rights as the 7th plaintiff still had at 
that time and, similarly, the settlement 
in favour of plaintiffs Nos. 1 to 6 by 
the Zamindar could only be settlement 
of those very rights. What, therefore, 
has to be considered is what was the 
nature of the rights which the Tth 
plaintiff Lachhman Singh retained 
after executing the void mortgage in 
1923 and putting the ‘first defendant in 
possession.” 

Tt is urged by Mr. Agarwal that though 
plaintiff No. 7 surrendered his occu- 
pancy rightsin favour ofthe Tandlord, 
the effect of that was not only the ex- 
tinction of the occupancy rights buf 
also the extinction of the mortgage in 
favour of the defendant-appellants. The 
possession of the land in dispute by the 
defendant-appellants thereafter was as 
trespassers. A suit against them, ac- 
cording to Mr. Agarwal, should have 
been brought in the Revenue Court by 
the plaintiff-respondents, in whose 
favour fresh occupancy rights had been 
created by the landlord, within two 
years under Section 180 read with 
item 18 of Fourth Schedule of Act of 
1939. As no suit was brought within 
the prescribed time against defendant- 
appellants and as they remained in ad- 
verse possession of the land for a’ 
period of more than 12 years, the pre- 
sent suit brought by the plaintiff-res- 
pondents, it is submitted, was barred 
by time: 

8. We are unable to accede to 
the above contention, because we find 
that the matter is covered by two Full 
Bench decisions of the Allahabad High 
Court. In a five-judge decision of the 
Allahabad High Court in the case of 
AIR 1950 All 604 (supra), the couré 
referred to the decision of a three- 
fudge bench of that court in the case 
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of AIR 1944 All 25 (supra) and found 
that the following five propositions had 
been laid down in the earlier case: 

“(1) That the usufructuary mort- 
gage of an occupancy holding by a 
tenant is void and not voidable. e 

(2) That a mortgagor after giving 
possession to the mortgagee cannot re- 
cover possession of the holding without 
paying the money which he had taken 
from the mortgagee. , 

(3) That a mortgagee of an occu- 
pancy holding by remaining in posses- 
sion for over 12 years does not extin- 
guish the rights of the mortgagor to 
redeem him and by such possession the 
mortgagee only prescribes for mort- 
gagee rights. 

(4) That it is open to the mort- 
gagor to seek possession of the hold- 
ing by tendering the consideration 
which he had received and he may do 
so by a redemption suit. 

(5) The relationship which comes 
into existence as a result of the mort- 
gage of an occupancy holding and its 
possession being transferred to the 
mortgagee, though not strictly speak- 
ing that of a mortgagor and a 
mortgagee, is analogous to that rela- 
tionship, and the action which is 
raised by the mortgagor to recover 
possession of the holding on payment 
of the money due to the mortgagee, 
though not strictly in the nature of a 
redemption, is analogous to a redemp~ 
tion suit.” 

Tt was also observed that fo take a 
contrary view from the law laid down 
in those five propositions would have 
the effect of unsettling the law esta- 
blished for a number of years. Mr. 
Agarwal has not questioned the cor- 
rectness of the above mentioned five 
propositions and, in our opinion, right- 
fy so. In the matter of the interpreta- 
tion of a local statute, the view taken 
by the High Court over a number off 
years should normally be adhered to 
and not disturbed. A different view 
would not only introduce an element of 
uncertainty and confusion, it would 
also have the effect of unsettling trans- 
actions which might have been entered 
into on the faith of those decisions, The 
doctrine of stare decisis can be aptly 
invoked in such a situation. As observ- 
ed by Lord Evershed M. R. in the case 
of Brownsea Haven Properties v. Poole 
Coron. (1958) Ch 574, there is well- 
established authority for the view that 
a decision of long standing on the basis 
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of which many persons will in the 
course of time have arranged their 
affairs should not lightly be disturbed 
by a superior court not strictly bound 
itself by the decision. 

9. In the light of the above 
mentioned Full Bench decisions, it can- 
not be disputed that the status of the 
defendant~appellants was analogous to 
that of mortgagees. It also cannot be 
disputed that the successor of the ori- 
ginal mortgagor would be entitled to 
recover possession of the mortgaged 
Jand from the defendant-appellants on 
payment of the mortgage money. Mr. 
Agarwal, however, submits that plain~ 
tiff-respondents 1 to 6 are not the suc- 
eessors of Lachhman Singh plaintiff 
No. 7. It is urged that after the sur- 
render of the occupancy rights by 
Lachhman Singh, the plaintiff-respon~ 
dents cannot ask for redemption of the 
mortgage created by Lachhman Singh. 
This contention, in our opinion, is not 
well founded. The copy of the com-~ 
promise decree dated January 4, 1946/ 
February 2, 1945 has been placed on 
record, and it would appear therefrom 
that in a suit brought by the plaintiff- 
respondents 1 to 6 against the landlords 
and Lachhman Singh (who was descri-= 
bed in that suit as Lachhman Rai), the 
plaintiffs 1 to 6 were accepted to be 
Occupancy tenants of the land in dis- 
pute. The effect of that decree was 
that while the occupancy rights of 
Lachhman Singh came to an end, 
those of plaintiff-respondents 1 to 6 
came into existence at the same time. 
As plaintiff-respondents 1 to 6 became 
the occupancy tenants, of the Jand in 
dispute, they were, in our opinion, en- 
titled to redeem the land from the 
mortgagees. The material on record 
also indicates that plaintiff-respondents 
1to6 have been declared to be the 
Bhumidars of the land in dispute. 
Sanad dated October 5, 1949 declaring 
them to be Bhumidars of the land was 
issued on October 5, 1949. As plaintiff- 
respondents 1 to 6 were the occupancy 
tenants of the land in dispute and as 
they were declared to be Bhumidars, 
they had, in our opinion, sufficient in- 
terest in the land as clothed them with 
the right to redeem it from the mort- 
gagees. Clause (a) of Section 91 of the 
Transfer of Property Act provides, in- 
ter alia, that any person (other than 
the mortgagee of the interest sought to 
be redeemed) who has any interest in, 
or charge upon the property mortgaged 
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or in or upon the right to redeem the 
same, may institute a suit for redemp- 
tion of the mortgaged property. The 
case of the plaintiffs, who were the 
occupancy tenants and Bhumidars of 
the land-in dispute, is clearly covered 
by clause (a) of section 91 of the Tra- 
nsfer of Property Act. The fact that 
the present suit has been filed not by 
the occupancy tenant who mortgaged 
the property but by others in whom 
the occupancy rights were subsequent- 
ly vested would, in our opinion, make 
no difference and would be no bar to 
the maintainability of the suit. It is 
Significant in this context to observe 
that plaintiffs 1 to 6 became the oc- 
cupancy tenants of the same land of 


which Lachhman Singh’s father was — 


the occupancy tenant at the time of 
the mortgage. 

10. It has also been argued by 
Mr. Agarwal that the suit for posses- 
sion brought by the plaintiff-respon- 
dents was not maintainable in a civil 
court and could only be tried by a 
revenue court, Apart from the fact that 
no such plea was taken in the written 
statement or in the trial court or the 
first appellate court, we find that the 
five-judge bench of the Allahabad High 
Court in the case of Mahabal Singh 
ATR 1950 All 604, (supra) has held that 
such a suit is maintainable in a civil 
court. We see no cogent ground to dis- 
turb that view. 


11. The appeal fails and is dis- 
missed with costs. 
Appeal dismissed. 
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tioner v. State of West Bengal and 
others, Respondents. 

Writ Petn, No. 252 of 1972, D/- 
31-10-1972. 

Index Note: — (A) Maintenance of 
Internal Security Act (1971), S. 3 (1) 
(a) Gi) — Maintenance of public order 
= Murderous assault on one individual 
s Whether disturbs public order. 

_ Brief Note:—(A) Where the ground 
of detention merely mentions murder- 


ous assault by the detenu on a person 
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but does not show either the nature of 
the weapon used or the nature or ex- 
tent of the injuries inflicted or the 
motive for the purpose of assault or as 
to how long after the assault the in- 
jured person died, the ground is not at 
all relevant for sustaining the order of 
detention for preventing the detenu 
from acting in a manner prejudicial to 
the maintenance of public order. This 
kind of a solitary assault on one indi- 
vidual which may well be equated 
with an ordinary murder which is not 
‘an uncommon occurrence, can hardly 
be said to disturb public peace or 
place public order in jeopardy, so as 
to bring the case within the purview of 
the Act. It can only raise alaw and 
order problem and no more; its impact 
on the society as a whole cannot be 
considered to be so extensive, wide- 
spread and forceful as to disturb the 
normal life of the community thereby 
Tudely shaking the balanced tempo of 
the orderly life of the general public. 
Case law discussed. (Paras 7, 8) 
Index Note: — (8) Maintenance of 
Internal Security Act (1971), S. 3 (1) 
(a) (ii) — Where one of the two grounds 
on which detention order is based has 
no relevance or relation to the distur- 
bance of public order but that ground 
is not of unessential nature and its ex- 
clusion from consideration might rea~- 
Sonably have affected the subjective 
Satisfaction of the detaining authority, 
the detention cannot be sustained though 
the other ground is quite germane 
fo the problem of maintenance of public 
order, Case law discussed. (Para 9) 
Cases Referred: Chronological Paras 
ATR 1972 SC 665=1972 Cri LJ 
482, Nagendra Nath Mondal v. 
The State of West Bengal i 
AIR 1972 SC 1647=1972 Cri LJ 
997, S. K. Kader v. The State 
_. of West Bengal izd 
AIR 1972 SC 1656=1972 Cri LT 
1006, Kanu Biswas v. State of 
~ West Bengal g 
AIR 1972 SC 1749=1972 SCD 805, 
Kishori Mohan v. State of West 
_. Bengal y 
AIR 1972 SC 2259=W.P, 190 of 
1972, D/- 31-7-1972, Amiya 
Kumar Karmakar v. State of 
„West Bengal 3 z 
ATR 1970 SC 269=(1970) 1 SCR 
762, Shyamal Chakravarty v. 
. Commr. of Police Calcutta & 
ATR 1970 SC 814=(1970) 3 SCR 
360=1970 Cri LJ 843, Sudhir 
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Kumar Saha v. Commr. of 
Police Calcutta À 
'AIR 1970 SC 852=(1969) 2 SCR 
635=1970 Cri LJ 852, Pushkar 
Mukherjee v. State of West Ben- 


gal f 
ATR 1970 SC 1228=(1970) 3 SCR 
288=1970 Cri LJ 1136, Arun f 
Ghosh v. State of West Bengal cd 
'ATR 1968 SC 1303= (1968) 2 SCR 
505=1968 Cri LJ 1490, Ramesh- i 
war Lal v. State of Bihar 8 
AIR 1968 SC 1509= (1968) 3 SCR 
587=1969 Cri LJ 33, Motilal = 
Jain v. State of Bibar > $8 
AIR 1966 SC 740=(1966) 1 SCR 
709=1966 Cri LJ 608, Dr. Ram 
Manohar Lohia v. State of Bihar if 
‘AIR 1957 SC 164=—1956 SCR 948 
1957 Cri LJ 316, Dwarka Das i 
Bhatia v. The State of Jammu 


. & Kashmir 

‘ATR 1953 SC 318=1953 SCR 708 
1953 Cri LJ 1241, Dr. Ram 
Krishan Bharadwaj v. The State 
of Delhi 

AIR 1943 FC 72=1943 FCR 88= 
44 Cr LJ 719, Keshav Talpade 
v. Emperor 8 

Mr. S. K. Gambhir, ‘Advocate, 
‘Amicus curiae, for Petitioner; M/s. Go- 
bind Mukhoty and G. S.. Chatterjee, 
Advocates of M/s. Sukumar Basu & 
Co., Advocates, for Respondents. 

The following Judgment of the 
Court was delivered by 

DUA, J.:— This petition for a writ 
fn the nature of habeas corpus by 
Manu Bhusan Roy Prodhan has been 
forwarded, to this Court by the Super- 
intendent, Dum Dum Central Jail, 
West Bengal. 

2. Pursuant to the order of de- 
fention passed by the District Magis- 
trate, Jalpaiguri, on August 21, 1971 
in exercise of the powers conferred on 
him by S. 9 read with sub-s. (2) of 
S. 3 of the Maintenance of Internal 
Security Act, 26 of 1971 (hereinafter 
called the Act) with a view to prevent- 
ing the petitioner from acting in any 
manner prejudicial to the maintenance 
of public order, he was arrested on 
November 11, 1971. . 

The grounds of detention served on the 
petitioner at the time of his arrest 
read: 

“On 16-4-71 at about 20.00 hours 
' you along with others committed a 
murderous assault on Shri Bulo Das 
Gupta on the road in front of the 


ALR 


office of Mahila Samity, Dhupguri, 
Police Station Dhupguri, District Jal- 


paiguri causing severe injuries on his ' 


person, Shri Das Gupta subsequently 
died in hospital. As a result of this mur- 
der committed by you people of the 
locality became highly terrorised and 
the public peace was greatly disturbed. 
On 19-7-71 at about 19.30 hours 
you along with others forcibly entered 
into Dhupguri High School, Police Sta- 
tion Dhupguri, District Jalpaiguri and 
set fire to the school buildings causing 
frreparable loss to the institution in 
particular and the people in general. 
You set fire to the school with the 
ulterior object of causing dislocation in 
the present system of education and to 
compel the school authorities to close 
down the same. Asa result of the 
fire set by you, the teachers and the 
local people became panic-stricken and 
eee pane peace was greatly disturb- 
ed.’ f 


The fact of making the detention order 
‘was reported to the State Government 
on August 23, 1971. It was ap- 
proved by the said Government on 
August 31, 1971: the same day this 
fact was reported to the Central Gov- 
ernment. On December 9, 1971 the case 
was placed before the Advisory Board 
which gave its opinion as per its report 
dated January 18, 1972 that there was 
sufficient cause for the petitioner’s de~ 
tention. The State Government con- 
firmed this order on February 1, 1972 
and this fact was reported to the Cen~ 
tral Government on February 3, 1972. 

3. The petitioner’s representa~ 
tion was received by the State Gov- 
ernment on December 11, 1971. But it 
was considered on January 14, 1972. In 
the counter-affidavit this delay has 
been explained in these words: 

È due to influx of refugees 
as well as the Pakistan aggression at 
that time, most of the officers of the 
Home Department of the State Gov- 
ernment were very busy with serious 
problems which threatened and faced 
the country at that time, and as such 
the said representation could not be 
considered earlier. Moreover I further 
state that delay was also caused due to 
abrupt increase in number of the de- 
tention cases during that time as there 
was spate of anti-social activities by 
Naxalites and other political extremists 
in the State.” 

4. Before us Shri S. K. Gambhir, 
the learned counsel appearing as ami» 


teeeereceses 
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cus curiae submitted that the petitioner 
who is only 17 years old and is study- 
ing in the Xth class in Dhupguri High 
School, was arrested on August 5, 1971 
in connection with six cases, He was 
bailed out on November 10, 1971 but 
‘was re-arrested soon thereafter. It was 
further submitted that ground no. 1 
stated in the order of detention is vague 
and has also no relevance to the main- 
tenance of public order with the result 
that the petitioner’s detention must be 
held to be bad in law for it is not 
possible to say how far this ground in- 
fluenced the decision of the authority 
concerned in making the impugned 
order of detention. 


5. On behalf of the State it 
was contended that the petitioner was 
found to be absconding when the de- 
tention order was made and that he 
was arrested on November 11, 1971. 
Reliance for this submission was placed 
on the counter-affidavit. It is note- 
worthy that in that counter-affidavit, 
which was affirmed on August 24, 1972 
by the Deputy Secretary, Home (Spe- 
cial) Department of Government of 
West Bengal, nothing has been stated in 
reply to the averments made in the 
petitioner’s representation dated De- 
cember 4/6, 1971 addressed from Jail 
to the Assistant Secretary, Home (Spe- 
cial) Department, Government of West 
Bengal regarding the petitioner’s arrest 
in six cases of which specific numbers 
were stated; nor is there any positive 
reply to the averment that he had been 
bailed out on November 10, 1971. Sur- 
prisingly enough no explanation was 
suggested for this omission even at the 
-Bar during the course of arguments in 
this Court. 

6. The respondents’ TIearned 
counsel relied on the averments made 
in para 7 of the counter-affidavit. It is 
stated therein: - 


“The detenu-petitioner is a staunch 
supporter of C.P.C. (ML) party and is 
active member of the Action-squad of 
that party. It appears that the peti- 
fioner along with his associates on 16-4- 
71 at about 20.00 hours committed mur- 
derous assault on Shri Bulo Das Gupta 
on the road in front of Mahila Samity 
P. S. Dhupguri in consequence whereof 
he died. It further appears that the de- 
tenu-petitioner along with others for- 
cibly entered Dhupguri High School on 
19-7-71 and set fire to the school build- 
ings causing substantial damages with 
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ulterior object of causing dislocation in 
the present system of education. The 
aforesaid activities of the petitioner 
causes panic commotion amongst the 
members of the general public as well 
as the teachers of the said institutes 
and disturbed public order and so the 
petitioner was detained under the said 
Act.” 
It was contended that this averment 
brings the petitioner’s case within the 
purview of S. 3 (1) and (2) of the Act 
even though in the grounds supplied to 
the detenu there: was no reference to 
his being a staunch supporter of C.P.L 
(ML) party and to his being an active 
member of the Action-squad of that 
party. 
j 7. In our view, ground no. 1 which 
does not mention the names or details 
of the others along with whom the peti- 
tioner is alleged to have committed the 
assault, only refers to an assault, on an 
individual named Bulo Das Gupta on 
April 16, 1971 which prima facie ap- 
pears to raise only a law and order 
problem. In Arun Ghosh v, State of 
West Bengal, (1970) 3 SCR 288=(AIR 
1970 SC 1228) several instances of as- 
saults were stated in the grounds of 
detention. Hidayatullah C. J. speaking 
for the Court observed in that case. 
“The submission of the counsel is 
that these are stray acts directed’ against 
individuals and are not subversive of- 
public order and therefore the deten- 
tion on the ostensible ground of pre- 
venting him from acting in a manner 
prejudicial to public order was not jus- 
tified. In support of this submission 
reference is made to three cases of this 
Court: Dr. Ram Manohar Lohia v. State 
of Bihar, (1966) 1 SCR 709 = (AIR 
1966 SC 740); Pushkar Mukherjee 
v. State of West Bengal, (1969) 2 SCR 
635=(AIR 1970 SC 852) and Shyamal 
Chakraborty v. The Commr. of Police, 
Calcutta, (1970) 1 SCR 762=(AIR 1970 
SC 269). In Dr. Ram Manohar Lohia’s 
case this Court pointed cut the dif- 
ference between maintenance of law 
and order and its disturbance and the 
maintenance of public order and its 
disturbance, Public order was said to 
embrace more of the community than 
law and order. Public order is the even 
tempo of the life of the community 
taking the country as a whole or even 
a specified locality. Disturbance of 
public order is to be distinguished from 
acts directed against individuals which 
do not disturb the society to the extent 
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of causing a general disturbance of 
public tranquillity. It is the degree of 
Gisturbance and its effect upon the life 
of the community in a locality which 
determines whether the disturbance 
amounts only to a breach of law and 
order. Take for instance, a man stabs 
another. People may be shocked and 
even disturbed, but the life of the com- 
munity keeps moving at an even tempo, 
however much one may dislike the act. 
Take another case of a town where 
there is communal tension. A man stabs 
amember of the other community. 
This is an act of a very different sort. 
Tis implications are deeper and it 
affects the even tempo of life and public 
order is jeopardized because the reper- 
cussions of the act embrace large sec- 
tions of the community and incite them 
to make further breaches of the law and 
order and to subvert the public order. 
An act by itself is not determinant of 
its own gravity. In its quality it may 
not differ from another but in its po~ 
tentiality it may be very different.” 
The learned Chief Justice, after referr- 
ing to the lines of demarcation drawn 
by Ramaswami J., in W.P. 179 of 1968 
between serious and aggravated forms 
of breaches of public order which 
affect the community or endanger 
the public interest at large and 
minor breaches of peace, which do 
not affect the public at large, and 
after noting the analogy drawn 
by: Ramaswami J., between public and 
private crimes, cautioned against that 
analogy being pushed too far, observ- 
ing, that a large number of acts direct- 
ed against persons or individuals may 
total up into a breach of public order. 
After referring to Dr. Ram Manohar 
Lohia’s case (1966) 1 SCR 709 = (AIR 
1966 SC 740) (supra) the learned Chief 
Justice observed: 

“It is always a question of degree 
of the harm and its effect upon the 
community. The question to ask is: 
Does it lead to disturbance of the cur- 
rent of life of the community so as to 
amount to a disturbance of the public 
order or does it affect merely an indi- 
vidual leaving the tranquillity of the 
society undisturbed? This question has 
to be faced in every case on facts. There 
is no formula by which one case can 
be distinguished from another.” 

This view was reaffirmed, in Nagendra 
Nath Mondal v. The State of West 
Bengal, AIR 1972 SC 665, Sudhir 
Kumar Saha v. Commr, of Police Cal- 


ALE R, 


cutta, (1970) 3 SCR 360=(AIR 1970 
SC 814); Sk. Kader v. The State of 
West Bengal, AIR 1972 SC 1647, Kanu 
Biswas v. State of West Bengal, AIR 
1972 SC 1656, Kishori Mohan v. State 
of West Bengal, AIR 1972 SC 1749 and 
Amiya Kumar Karmakar v. State of 
West Bengal, W.P. 190 of 1972, D/~ 31- 
oan = (reported in AIR 1972 SC 


8. Ground no. 1 in the case be- 


fore us merely mentions murderous as- 
sault by the petitioner on Balo Das 
Gupta. It shows neither the nature of 


the weapon used nor the nature or ex-|. 


tent of the injuries inflicted, nor does 
it disclose as to how long after the 
assault the injured person died. The 
motive for the purpose of the assault 
is also not stated. This kind of a soli- 
tary assault on one individual, which 
may well be equated with an ordinary 
murder which is not an uncommon oc- 
currence, can hardly be said to disturb 
public peace or place public order in 
jeopardy, so as to bring the case within 
the purview of the Act. It can only 
raise a law and order problem and no 
more; its impact on the society as a 
whole cannot be considered to be so 
extensive, widespread and forceful as 
to disturb the normal life of the com- 
munity thereby rudely shaking the ba- 
Tanced tempo of the orderly life of the 
general public. This ground is, there- 
fore, not at all relevant for sustaining 


the order of detention for preventing| . 


the petitioner from acting in a manner 
prejudicial to the maintenance of public 
order, Ground no, 2, however, is quite 
germane to the problem of maintenance 
of public order. But the question arises 
whether in the absence of ground no. 1 
which, in our view, is wholly irrele- 
vant, the detaining authority would 


have felt satisfied on the basis of the}. 


solitary ground no. 2 alone to make 
the impugned order. 


meaningfully influenced the decision of 


the detaining authority. Similar pro-{ 


blem has faced this Court on a num-= 
ber of occasions and the decision has 
generally gone in favour of the detenu. 
This Court in Dr. Ram Krishan Bhara- 
dwaj v. The State of Delhi, 1953 SCR 
708 = (AIR 1953 SC 318) laid down 
that the requirement that the grounds 
must not be vague must be satisfied 
with respect to each of the grounds. 


Can it be said}. 
that ground no, 1 is of a comparative} 
ly unessential nature so as not to havel. 


Mn 


In Dwarka Das Bhatia v. The State af ~- 
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Jammu & Kashmir, 1956 SCR 948 = 
(ATR 1957 SC 164) the principle de- 
duced from the earlier decisions of this 
Court and also from the decision of the 
Federal Court in Keshav Talpade v. 
The King Emperor, 1943 FCR 88 = 
{AIR 1943 FC 72) was stated thus: 

“Where power is vested in a sta~ 
tutory authority to deprive the liberty 
of a subject on its subjective satisfac~ 
tion with reference to specified mat- 
ters, if that satisfaction is stated 
to be based ona number of grounds 
er for a variety of reasons, all 
taken together, and if some out of 
them are found to be non-exis- 
tent or irrelevant, the very exercise of 
that power is bad, That is so because 
the matter being one for subjective 
satisfaction, it must be properly based 
on all the reasons on which it purports 
to be based, If some out of them are 
found to be non-existent or irrelevant, 
the Court cannot predicate what the 
subjective satisfaction of the said au- 
thority would have been on the ex~ 
clusion of those grounds or reasons. To 
uphold the validity of such an order 
in spite of the invalidity of some of 
the reasons or grounds would be to 
substitute the objective standards of 
the Court for the subjective satisfac- 
tion of the statutory authority. In ap- 
plying these principles however the 
Court must be satisfied that the vague 
or irrelevant grounds are such as, if 
excluded, might reasonably have affect- 
ed the subjective satisfaction of the ap- 
propriate authority. It is not merely 
because some ground or reason of a 
comparatively unessential nature is de- 
fective that such an order based on 
subjective satisfaction can be held to 
be invalid. The Court while anxious to 
safeguard the personal liberty of the 
individual will not lightly interfere 
with such orders. It is in the light of 
these principles that the validity of 
the impugned order has to be judged.” 
In Rameshwar Lal v. State of Bihar, 
(1968) 2 SCR 505 = (AIR 1968-SC 1303). 
it_was observed: 


“Since the detenu is not placed be- 
fore a Magistrate and has only a right 
of being supplied the grounds of de- 
tention with a view to his making a 
representation to the Advisory Board 
the grounds must not be vague or in- 
definite and must afford a real op~ 
portunity to make a representation 
against the detention, Similarly, if a 
vital ground is shown to be non-exist- 
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ing so that iit could not have and ought 
not to have played a part in the mate- 
rial for consideration, the court may 
attach some importance to this fact.” 
In Motilal Jain v. State of Bihar, (1968) 
3 SCR 587 = (AIR 1968 SC 1509), a 
decision by a Bench of six Judges, 
after reviewing the earlier decisions, 
this Court expressed its view thus: 


“The defects noticed in the two 
grounds mentioned above are sufficient 
to vitiate the order of detention im- 
pugned in these proceedings as it is 
hot possible to hold that those grounds 
could not have influenced the decision 
of the detaining authority. Individual 
liberty is a cherished right, one of the 
most valuable fundamental rights guar- 
anteed by our Constitution to the citi- 
zens of this country. If that right is 
invaded, excepting strictly in accord- 
ance with law, the aggrieved party is 
entitled to appeal to the judicial power 
of the State. for relief. We are not un- 
aware of the fact that the interest of 
the society is no less important than 
that of the individual Our Constitu- 
tion has made provision for safeguard- 
ing the interests of the society. Its pro- 
visions harmonise the liberty of the in- 
dividual with social interest. The au~ 
thorities have to act solely on the basis 
of those provisions. They cannot deal 
with the liberty of the individual in a 
casual manner, as has been done in 
this case. Such an approach does not ad- 
vance the true social interest. Continu- 
ed indifference to individual liberty is 
bound to errode the structure of our 
democratic society.” 


9. In the case before us there 
are only two grounds on which the de- 
tention order is based. One of them 
which relates to an occurrence of April, 
1971 has no relevance or relation to 
the disturbance of public order. The 
other ground relates to an occurrence 
of July, 1971. This ground is no doubt 
germane to the object of maintenance 
of public order but we are satisfied that 
the first ground is not of an unessen- 
tial nature and in our view its exclu- 
sion from consideration might reason- 
ably have affected the subjective satis- 
faction of the authority making the im- 
pugned order of detention. This was 
the test laid down in Bhatia’s case 
(supra) and approved in Motilal Jain 
(supra). As has often been emphasised 
by this Court the Act encroaches on 
the highly cherished right of personal 
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liberty by conferring on the executive 
extraordinary power to detain persons 
‘}without trial by coming to subjective 
decisions. The detaining authority in 
exercising this power must act strictly 
within the limitations this Act places 
on its power so that the guarantee of 
personal liberty is not imperilled be- 
yond what the Constitution and the law 
strictly provide. The limited right of 
redress conferred on the detenu under 
the law deserves to be construed with 
permissible liberality consistently with 
the provisions of the Act and the con- 
stitutional guarantee. We find that the 
impugned order in this case has been 
made without paying due heed to the 
provisions of the Act and the order is 
clearly beyond the statutory scope. The 
~fimpugned order must, therefore, be 
struck down as outside the Act. 


| 10. The petitioner was released 
by us by means of a sħort order on 
October 4, 1972. We have now stated 
our reasons in support of that order. 
Petition allowed. 
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J. M. SHELAT, Y. V. CHANDRA= 
CHUD AND I. D. DUA, JJ. 
Akshoy Konai, Petitioner v. State 
of West Bengal, Respondent. 


Writ Petn, No. 261 of 1972, Dj- 
27-10-1972. 


Index Note: — (A) Maintenance of 
Infernal Security Act (1971), S. 3 (1) 
(a) Gi) — Order of detention to prevent 
detenu from acting in manner pre- 
judicial to the security of the State 
“or” the maintenance of public order 
is invalid. AIR 1972 SC 1749 Followed; 
AIR 1972 SC 1256 Distinguished. 

(Paras 4, 5) 

Brief Note: — (A) The order with 
the disjunctive word ‘or’ shows that 
either the magistrate was not certain 
whether the activities of the detenu 
endangered security of the State or 
public order or that he merely repro- 
duced mechanically the language of 
S. 3 (1) (a) (ii). (Paras 4, 5) 

Index Note: — (B) Maintenance of 
Internal Security Act (1971), Ss. 11 and 
9—Decision of the Advisory Board 
need not be communicated to the de- 
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fenu since it is not open fo challenge 
on merits before any judicial tribunal. 

(Paras 2, 3) 

Brief Note: — (B) The advisory 
Opinion of the Board is merely intend- 
ed to assist the appropriate Govern- 
ment in determining the question of 
confirming the detention order and 
continuing the detention. It is bind- 
ing on the appropriate Government 
only when it favours the detenu and 
not when it goes against him. Further 
the proceedings of the Board and its 
report are rendered confidential except 
that part of the report in which its 
opinion is specified. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1749=1972 SCD 805, 

Kishori Mohan v. The State of 

West Bengal 4, 
AIR 1972 SC 1256=1972 Cri LJ 

885, Ananta Mukhi v, State of 

West Bengal i 

Mr. B. Dutta, Advocate, amicus 
curiae, for Petitioner; Mr. G. S. Chat- 
terjee, Advocate, for M/s. Sukumar. 
Basu & Co., Advocates, for Respondent. 

The Judgment of tħe Court was 
delivered by 

DUA, J.s<= The petitioner, Akshoy 
Konai, in this petition under Art. 32 off 
the Constitution prays for his release 
from detention in the Dum Dum Cen- 
tral Jail, Calcutta. He was arrested on 
February 14, 1972 pursuant to the order 
of detention made bythe District 
Magistrate, Birbhum on February 11, 
1972 in exercise of the powers con- 
ferred on him by sub-s, (1) read with 
sub-s, (2) of S. 3 of the Maintenance of 
Internal Security Act, 26 of 1971 
(hereinafter called as the Act). The die-- 
tention order dated February 11, 1972 
the legality of which is assailed herein 
reads: 

“Government of West Bengal 
Order 

No. 728C Dated Suri, the 11~2-1972 

Whereas I am satisfied with res- 
pect to the person known as Shri 
Akshoy Konai s/o Kelu Konai of Kar- 
karia, P.S. Rampurhat, Dist. Birbhum 
that with view to preventing him from 
acting in any manner prejudicial to the 
security of the State or the maintenance 
of public order, it is necessary so to do; 

Now, therefore, in exercise of the 
powers conferred by sub-section (1) 
read with sub-section (2) of Section 3 
of the Maintenance of Internal Secu- 
rity Act, 1971 (Act 26 of 1971) I hereby 


5, 6 
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make this order directing that the said 
Shri Akshoy Konai, be detained. 
Given under my hand and seal of 


office, f 
-7 Sd/- M. Gupta 
11-2-72 
District Magistrate, 
z Birbhum.” 
hie grounds on which the impugned 
order was made and which were duly 
served on the petitioner at the time 
of his. arrest are: 

“1. On 7-6-71 at about 18-30 hrs. 
you and some of your associates being 
armed with shot-gun, pipe-guns, daggers 
and other lethal weapons forcibly en~ 
tered into the house of gun licensee 
Shri Sisir Kumar Ghosh of Tarapur, 
P.S. Rampurhat and compelled him 
(Shri Ghosh) to make over his D.B.B.L. 
gun no. 445 at the point of shot-gun 
and daggers. You thereby created a 
great panic in the locality. 

2. On 12-6-71 at about 18.30 hrs. 

you and some of your associates being 
armed with pistol, shot-guns and other 
Jethal weapons entered into the house 
of gun licensee Shri Gopal Chandra 
Mandal of Jundipur, P. S. Rampurhat 
and compelled the wife of Shri Mandal 
gun licensee at the point of pistol and 
shot-gun to make over the gun. The 
wife of Shri Mandal out of fear pointed 
out the place where the gun and cartri- 
dges were kept. Accordingly you and 
your associates took away the D.B.B.L. 
gun with 7 live cartridges. You, there- 
by created a great panic in the area and 
disturbed the public order.” 
The fact of making the impugned order 
was reported to the State Government 
on the very day it was made and the 
State Government approved of it on 
February 12, 1972 on which date the 
necessary report was also sent to the 
Central Government. The petitioner’s 
case was placed before the Advisory 
Board on March 13, 1972 and the 
Board gave its report on April 17, 
1972. The State Government confirmed 
the order on May 10, 1972 which was 
communicated to the petitioner the 
same day. The petitioner’s representa- 
tion had been received by the State 
Government on April 4, 1972 which 
was considered by it two days later 
on April 6, 1972. 

2. The first objection against 
the petitioner’s detention raised by 
Shri B. Dutta, the learned counsel ap- 
pearing as amicus curiae in support of 
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the writ petition, is that though the 
petitioner had been heard in person by 
the Advisory Board the decision of the 
Board was never communicated to him. 
This omission, according to the counsel, 
invalidates the petitioner’s detention as 
he was not able to take any step to 
ave this opinion scrutinised by any. 
judicial tribunal, This submission is, 
in our opinion, difficult to accept. 
Under S. 11 of the Act the Advisory 
Board is required only to submit its 
report to the appropriate Government. 
There is no obligation imposed by the 
Act on the Board to communicate its 
decision to the detenu. The mere fact 
that under S, 11 the Board hears the 
person affected by the detention order 
în case he desires to be so heard, 
would not for that reason alone impose 
on the Board a legal obligation to com-~ 
municate its decision to the detenu. 
Our attention has not been drawn to 
any provision of law or to any princi- 
ple which would imply any such obli~ 
gation. In any event omission on the 
part of the Advisory Board to do so 
cannot invalidate the petitioner’s de- 
tention. On receipt of the report of 
the Advisory Board the appropriate 
Government is empowered to confirm 
the detention order and to continue the 
detention of such person for such period 
as it thinks fit subject to the maximum 
period fixed by S. 13. In the present 
case the State Government communi- 
cated to the petitioner-detenu its con- 
firmation of the detention order on 
May 10, 1972, the very day his deten- 
tion was confirmed. This was a clear 
indication to the petitioner that accord- 
ing to the report of the Advisory 
Board there was sufficient cause for his 
detention, for, had the Board reported 
that there was in its opinion no suffi- 
cient cause for his detention, the ap- 
propriate Government would have re~ 
voked the impugned order of detention 
and caused the petitioner to be released 
because under S. 12 (2) of the Act it 
was obligatory on the part of the ap~ 
propriate Government to do so, 


3. The submission that the Ad- 
visory Board should have communicat- 
ed its opinion to the petitioner so as to 
enable him to question its legality is 
also misconceived. In the first instance 
the Advisory Board constituted under 
S. 9 of the Act, as its name connotes, is 
only required to function in an advi- 


sory capacity. Its opinion which is 
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merely an advice is binding on the 
appropriate Government only if accord~ 
ing to it there is no sufficient cause 
for the detention in question: in that 
eventuality the detenu cannot possibly 
have any grievance, When -the Board 
reports that there is sufficient cause 
for the detention in question, the ap- 
propriate Government is not bound 
under the law to confirm the order of 
detention. It may or may not do so. 
The advisory opinion of the Board is 
merely intended to assist the appropri~ 
ate Government in determining the 
question of confirming the detention 
order and continuing the detention. Tt 
is binding on the appropriate Govern~ 
ment only when it favours the detenu 
and not when it goes against him. Such 
advisory opinion can scarcely be an 
appropriate subject-matter of review or 
scrutiny by the judicial courts or tri- 
bunals. Secondly the proceedings of 
the Board andits report are expressly 
declared by S. 11 (4) of the Act to be 
confidential except that part of the 
report in which its opinion is specified. 
This provision clearly indicates that the 
advisory opinion is never intended to 
be open to challenge on the merits be- 
fore any tribunal. So far as the final 
opinion of the Board is concerned the 
communication of the confirmation of 
the detention order by the State Gov- 
ernment clearly informed the petitioner 
that the opinion of the Board was 
against him. 

4. It was tħen contended by 
Shri Dutta that there was no applica- 
tion of mind by the District Magistrate, 
Birbhum when he made the impugned. 
order of detention. According to the 
submission the use of the disjunctive 
“or” in that order indicates that the 
District Magistrate was not sure in his 
mind about the precise ground for de- 
taining the petitioner and that he had 
mechanically reproduced the language 
used in S. 3 (a) (ii) of the Act. Reliance 
for this submission was placed on a 
recent decision of this Court in Kishori 
Mohan v. The State of West Bengal, 
AIR 1972 SC 1749 in which the earlier 
decision of this Court in Ananta Mukhi 
v. State of West Bengal, AIR 1972 SC 
1256, dealing with a detention order 
made under the West Bengal (Preven= 
tion of Violent Activities) Act, 19 of 
1970 was distinguished, 


5. The present case is directly 
covered by the decision in Kishori 


A LE 
Mohan, AIR 1972 SC 1749 (supra) and 
no serious attempt was made on behalf 
of the State to support the legality of 
the impugned order by either distin- 
guishing Kishori Mohan AIR 1972 
SC 1749 (supra) or otherwise by refer- 
ence to the relevant statutory provi- 
sions. A faint suggestion was no doub 
thrown that in the two enactments the 
relevant provisions providing for de- 
tention for preventing the persons 
concerned from acting in any man~ 
ner prejudicial to the security of 
the State or the maintenance of 
public order are substantially iden- 
tical but the argument was not 
developed, Our attention was merely 
invited to the case of Ananta Mukhi, 
AIR 1972 SC 1256 (supra). The majo- 
tity view in that case certainly up- 
held the validity of the order of deten- 
tion made with a view to preventing 
the detenu “from acting in any manner 
prejudicial to the security of the State 
or the maintenance of public order’. 
But in that case the order was made 
under the West Bengal (Prevention of 
Violent Activities) Act, 1970 (Presi- 
dent’s Act 19 of 1970) enacted by the 
President in exercise of the powers 
conferred by S. 3 of the West Bengal 
State Legislature (Delegation of 
Powers) Act, 1970. The decision in 
Ananta Mukhi, AIR 1972 SC 1256 
(supra) was distinguished in Kishori 
Mohan, AIR 1972 SC 1749 (supra) on 
the ground that in the President’s Act 
there was a statutory definition of 
“acting in any manner prejudicial to 
the security of the State or the main« 
tenance of public order” in S. 3 (2). 


6. Tt appears that in the present 
case the District Magistrate, Birbhum 
did not realise the distinction between 
the two enactments and apparently 
made the order relying on the form of 
the orders under the President’s Act, 
1970. As the present case is directly 
covered by Kishori Mohan, AIR 1972 
sc _1749 (supra) we must allow this 
petition and setting aside the impugn- 
ed order of detention direct that the 
petitioner be set at liberty. 


b 
` Petition allowed, 
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A. N, GROVER, K. K. MATHEW AND 
A. K. MUKHERJEA, JJ. 

Union of India, Appel v. K. P. 
Joseph and others, Respondents. 

Civil Appeal No, 1204 (N) of 1967, 
D/- 27-10-1972. nar 

: Index Note: — (A) Constitution of 
India, Art. 309 Conditions of Service 
“Office Memorandum” No. 2 (54) 58 / 
5801/D(Civil) D/- 15-7-1960, Para 3CL3 
—Provision creates an exception to the 
general rule that past cases will not be 
re-opened. : 

Brief Note: — (A) It is no doubt 
true that past cases, namely, cases of 
persons re-employed prior to- 25-11- 
1958 will not be re-opened, That is the 
general rule. But the effect of clause 
(3) of paragraph (3) is to create an 
exception to the general rule in the 
case of persons re-employed before 
95-11-1958 for an unspecified period or 
for a period which extends beyond the 
date of the Order and who have exer- 
cised their option in writing to be 
brought under the Order. (Para 6) 

Index Note: — (B) Constitution of 
India Art. 226—Issue of Mandamus to 
enforce right arising out of adminis- 
frative directions. 

Brief Note: — (B) To say that an 
administrative order can never confer 
any right would be too wide a proposi- 
tion. - There are administrative orders 
which confer rights and impose duties. 
Tt is because an administrative order 
can abridge or take away rights that 
Courts have imported the principle of 
natural justice of audi alteram partem 
into this area. (Para 10) 

The Order called “Office Memo- 
randum” No. 2(54)58/5801/D(Civil) pro- 
viding for certain benefits to ex-mili- 
tary personnel on re-employment on 
the basis of their Iength of actual mili- 
tary service confers a right relating 
to conditions of service and the Court 
can enforce that right. (Para 11) 

Index Note: — (C) Constitution of 
India, Art, 309—Conditions of Service 
“Office Memorandum” No. 2 (54) 58/ 
5801/D (Civil) D/- 15-7-1960—Not re- 
trospective in operation — Pay in ac- 
cordance with the provisions of the 
order called the “Office Memorandum” 
can be fixed only with effect from the 
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date of Order — Decision of Mysore 
High Court Reversed. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1968 SC 718=(1963) 2 SCR 
366, Union of India v. M/s, Indo 
_ Afghan Agencies Ltd. : 
AIR 1967 SC 1910=(1968) 1 SCR 
111, Sant Ram Sharma v. State 
of Rajasthan 
The Judgment of the Court was 
delivered by 
MATHEW, J.:— This is an appeal 
by Special Leave from the order dated 
the 9th of September, 1966 passed by 
the High Court of Mysore in a Writ 
Petition filed by the first respondent. 
2. The first respondent was a 
combatant Clerk in the Indian Army 
for a period of more than 14 years. He 
was discharged from that post on 9th 
June, 1953. On 2nd July 1953, he was 
reemployed as an ordinary clerk on the 
pay scale of Rupees 55-3-85-EB-4- 
125-5-130. His pay was re-fixed in the 
above scale at Rs. 70/~ plus a personal 
pay of Rs. 2.50 by an Order dated 28th 
October, 1958, with effect from the 
date of re-employment, i.e., 2-7-1953. 
3. On 15th July, 1960, the Gov- 
ernment of India, Ministry of Defence, 


issued a general Order called “Office 
Memorandum” No.  2(54)58/5801/D 


(Civil) providing for certain benefits to 
ex-military personnel on reemployment 
on the basis of their length of actual 
military service. The general effect of 
that Order was that those who are en- 
titled to its benefits, would get fixed 
in the scale applicable to them by ad- 
ding to the bottom of their scales in- 
crements equal to the total number of 
completed years of military service. 
The Order so far as it is relevant for 
the purpose of this appeal is contained 
in paragraphs 3 and 4 thereof and they 
read as follows: 


“3. These orders will apply to all 
cases of reemployment occurring on or 
after 25-11-58 and past cases will not 
be reopened. In the cases of pensioners 
who are in service on the date of issue 
of these orders and have been reem- 
ployed from a date prior to 25-11-1958 
for an unspecified period or for a 
period which extends beyond the date 
of issue of the present orders may, sub- 
ject to their option, be brought under 
the provisions of these orders with im- 
mediate effect. 


_4. The option should be exercis- 
ed in writing within a period of threa 
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months from the date of issue of these 
orders, The option once exercised shall 
be final.” 

4, The first respondent claimed 
fhat he was entitled to the benefit of 
fhe Order but the claim was rejected 
by the Government and so he filed the 
Writ Petition contending that as he 
answered, the description of one to 
whom the benefit of the Order could 
properly be extended he should be 
given its benefit. 


5. The High Court allowed the 
writ petition and issued an order direct- 
fng respondent No. 2 to refix the pay 
of respondent No. 1 in the scale of pay 
of Rs. 55-3-85-EB-4-125-130 at Rupees 
89/- as from 2-7-1953 and to make con- 
sequential adjustments and payments. 


6. The appellant contended be- 
fore us that the Order was not applica- 
ble to the first respondent, as he was 
re-employed before 25-11-1958 and his 
pay had already been fixed after re- 
employment and therefore according to 
the terms of the Order the case of the 
ist respondent, being a past one, could 
not have been re-opened. To resolve 
this question, it is necessary to under~ 
stand the provisions of the Order. The 
first sentence in para 3 of the Order 
makes it clear that it is applicable only 
to persons re-employed on or after 25- 
11-1958. The respondent No. 1 clearly 
does not come within this category. The 
Order then goes on to say that past 
cases will not be re-opened. That means 
that cases of persons re-employed prior 
to that date will not be re-opened. But 
the contention of the first respondent is 
that although he was re-employed 
Prior to 25-11-1958, he is govern- 
ed by clause (3) of paragraph 3, 
and as ħe has exercised the option pur- 
suant to clause (4) of the Order he is 
entitled to the benefit of the Order. In 
other words, the contention was that an 
exception to the general rule that past 
cases will not be re-opened has been 
created by clause (3) of paragraph 3 of 
the Order in favour of persons who 
were re-employed from a date prior to 
25-11-1958 for an unspecified period or 
for a period which extended beyond the 
date of the issue of the Order and who 
exercised the option to be brought 
under the provisions of the Order with 
immediate effect and as his case fell 
within the exception, he was entitled to 
the benefit of the Order. We think that 

the contention of the first respondent 


A.L R. 


is well founded. It is no doubt true 
that past cases, namely, cases of persons 
re-employed prior to 25-11-1958 will 
not be re-opened. That is the general 
rule. But the effect of clause (3) of 
paragraph (3) is to create an exception 
to the general rule in the case of per- 
sons re-employed before 25-11-1958 for 
an unspecified period or for a period 
which extends beyond the date of the 
Order and who have exercised their 
option in writing to be brought under 
the Order. : 

_. % There is no dispute that the 
first respondent has exercised the op- 
tion to be brought under the provisions 
of the Order. We, therefore, think 
that the High Court was right in its 
view that the first respondent was ene 
titled to the benefit of the Order. 

8. The appellant, however, con- 
tended that the Order being an admin- 
istrative direction conferred no justi- 
ciable right upon the first respondent 
which could be enforced in a Court by 
a writ or order in the nature of man- 
damus. The appellant submitted’ that 
the very foundation for the issue of a 
writ or an order in the nature of man~ 
damus is the existence of a legal right 
and as an administrative order could 
confer no justiciable right, the High 
Court was wrong in issuing the order 
directing the second respondent to fix 
the pay of the first respondent in ac- 
cordance with the Order, 


$. Generally speaking, an ad- 
ministrative Order confers no justicia- 
ble right, but this rule, like all other 
general rules, is subject to exceptions. 
This Court has held in Sant Ram Shar- 
ma v. State of Rajasthan, (1968) 1 SCR 
111=(AIR 1967 SC 1910) that although 
Government cannot supersede statutory 
rules by administrative instructions, 
yet, if the rules framed under Art. 309 


. of the Constitution are silent on any 


particular point, the Government can 
fill up gaps and supplement the rules 
and issue instructions not inconsistent 
with the rules already framed and these 
instructions will govern the conditions 
of service. 

10. In Union of India v. M/s. 
Indo Afghan Agencies Ltd. (1968) 2 SCR 
366 at p. 377 = (AIR 1968 SC 
718), this Court, in considering the 
nature of the Import Trade Policy said: 

“Granting that it is executive in 
character, this Court has held that 
Courts have the power in appropriate 
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cases to compel performance of the 
obligations imposed by the — Schemes 
upon the departmental authorities.” 

To say that an administrative order 
can never confer any right would be 
too wide a proposition. There are ad- 
ministrative orders which confer rights 
and impose duties. It is because an 
ministrative order can abridge or take 
away rights that we have imported the 
principle of natural justice of audi al- 
teram partem into this area. A very 
perceptive writer has written: 

"Let us take one of Mr. Harrison’s 
instances, a regulation from the British 
War Office that no recruit shall be en- 
listed who is not five feet six inches 
high. Suppose a recruiting officer mus- 
ters-in a man who is five feet five 
inches only in height, and pays him the 
King’s shilling; afterwards the officer 
fis sued by the Government for being 
short in his accounts; among other 
items he claims to be allowed the shil- 
ling paid to the undersized recruit. The 
Court has to consider, and apply this 
regulation and, whatever its effect may 
be, that effect will be given to it by 
the Court exactly as effect will be 
given to a statute providing that mur- 
dereys shall be hanged, or that last 
wills must have two witnesses.” (John 
Chipman Gray on “The Nature 
Sources of the Law”). 


11. We should nof be under- 
stood as laying down any gene- 
ral proposition on this question. 
But we think that the Order in 
question conferred upon the first 
respondent the right to have his pay 
fixed in the manner specified in the 
Order and that was part of the condi- 
tions of his service. We see no reason 
why the Court should not enforce that 
right. ; 

12. Tt was contended on be- 
half of the appellant that the Order not 
being retrospective in character, the 
respondent’s pay should not have been 
fixed with retrospective effect from 2-7- 
1953. The order is not retrospective in 
character. The High Court was therefore 
wrong in fixing the pay with retrospec~ 
tive effect from 2-7-1953. The direc- 
tion could only be to fix the pay with 
effect from the date of the Order and 
the first respondent did not contend 
otherwise in this Court. The second 
respondent will, therefore, fix the pay 
of the Ist respondent in accor- 
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dance with the provisions of the Order 
with effect from the date of the Order. 

13. The appeal is dismissed 
with this modification, but, in the cir- 
cumstances, we make no order as to 


costs, i 
Order accordingly. 
“AI 1973 SUPREME COURT 305 © 
(V 60 C 60) 
x (From: Delhi)" 
E, N. GROVER, K. K. MATHEW AND 
A. K. MUKHERJEA, JJ. 


Union of India, Appellant v. Ram 
Mehar and Others, Respondents. 

Civil Appeal No. 1014 of 1971, D/- 
26-10-1972. 

Index Note:— Land Acquisition 
(Amendment and Validation) Act (1967), 
S. 4 (3) — “Market value” — Solatium 
payable under S. 23 (2) of the Land 
Acquisition Act (1894) cannot form part 
of the market value of the land — R. 
F. No. 279 of 1969, D/- 24-12-1970 
(Delhi), Reversed — R. F. A. 104 of 
1964, D/- 21-12-1968, (Delhi), Overrul- 
ed — (Land Acquisition Act (1894), 
S. 3 (a).) | 

Brief Note:— The additional 
amount of 15% certainly forms part of 
the amount of compensation because 

- under Section 23 the compensation is to 
/ consist of what is provided for in sub- 
section (1) and the additional amount 
of 15% on the market value of the land 
acquired. But compensation and 
market value are distinct expressions 
and have been used as such in the 
Acquisition Act. It is not possible for 
anyone to contend that solatium falls 
within the expression “land” within 
meaning of Section 3 (a) of the Prin- 
cipal Act. Since under Section 4 (3) of 
the Amending Act it is only the market 
value of land on which interest has to 
be paid solatium cannot form part of 
the market value of the land. 
(Paras 6 and 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 255 = (1969) 1 
SCR 412, Chaturbhuj Panda v. 
The Collector, Raigarh 
(1968) R. F. A. 104 of 1968, D/- 21-12- 
1968 (Delhi), Union of India v. 
Nathu 2 


*(R. F. No. 279 of 1969, D/- 24-12-1976 
—Delhi.) 
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AIR 1939 PC 98 = 66 Ind App 
104, Raja Vyrigherla Narayana 
Gajapatiraju v. The Revenue l 
Divisional Officer, Vizagapatam 6 
AIR 1920 All 101 = ILR 42 
All 555, Krishna Rai v. The 
Secretary of State for India 
in Council 
(1907) ILR 30 Mad 151 = 16 
Mad LJ 551, Sub-Collector of 
Godavari v. Saragam 6 
Mr. L. N. Sinha, Solicitor-General 
of India, (M/s. S. N. Prasad and R. N. 
Sachthey, Advocates, with him), for 
Appellant; Mr. V. C. Mahajan, Advocate 
amicus curiae, for Respondents. 
Judgment of the Court was deliver- 


ed by 
GROVER, J.:— The sole point for 
determination in this appeal by special 
leave from a judgment of the Delhi 
High Court relates to the true mean- 
ing and construction of the expression 
“market value” employed in Sec. 4 (3) 
of the Land Acquisition (Amendment 
and Validation) Act, 1967, hereinafter 
called the ‘Amending Act’. 

2. The facts may be briefly stat- 
ed. By a notification dated October 24, 
1961 issued under Section 4 of the 
Land Acquisition Act 1894, hereinafter 
called the ‘principal Act’, certain land 
in the revenue estate of Shakurpur was 
sought to be acquired. The Land 
Acquisition Collector gave an award 
Gated March 1, 1967 fixing compensa- 
tion at the rate of Rupees 3500/~ per 
Bigha. The respondents being dis- 
Satisfied with the award applied for a 
reference under Section 18 of the prin- 
cipal Act claiming enhancement in com- 
pensation. The Additional District 
Judge held that the market value of 
the land on the relevant date was 
Rupees 5,000/- per Bigha and the 
claimants were entitled to enhance- 
ment at the rate of 1500/- per Bigha. 
He also directed that interest should be 
awarded at 6% per annum on the 
market value of the land from October 
24, 1964 till the date of tender of the 
payment of the amount awarded by 
the Collector. This was in view of 
Section 4 (3) of the Amending Act 
since the date of the notification under 
Section 6 of the Principal Act was 
August 16, 1966 which was more than 
three years from the date of the noti- 
fication under Section 4 of the prin- 
cipal Act. He also awarded interest 
on the enhanced amount from the date 
of dispossession till the date of pay~ 
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ment of the amount in Court. The Union 
of India filed an appeal to the Delhi High 
Court. No dispute was raised with re- 
gard to the interest awarded under S. 28 
of the principal Act. The controversy 
was confined only to the gustion of in- 
terest under Section 4 (3) of the Amend- 
ing Act. In view of a previous deci- 
sion of the Delhi High Court in Union 
of India v. Nathu, R. F. A. 104 of 1968, 
D/- 21-12-1968 (Delhi) a learned single 
Judge dismissed the appeal. 

3. Before us the correctness of 
the decision of the Division Bench 
mentioned above on the interpretation 


of Section 4 (3) of the Amending Act © 


particularly with reference to the true 
meaning of the expression “market 
value” has been challenged. 

4. It is necessary to refer to the 
provisions of the principal Act and the 
Amending Act to the extent they are 
material and relevant for the purpose 
of this appeal. Clause (a) of Section 3 
of the principal Act defines the expres- 
sion “land” as including benefits to 
arise out of Jand and things attached 
to the earth or permanently fastened to 
anything attached to the earth. Sec- 
tion 4 of that Act provides for publica- 
tion of preliminary notification. - Sec- 
tion 5-A provides for hearing of objec- 
tions and S. 6 for declaration of intend- 
ed acquisition. Section 6 (1) provides, 
inter alia, that subject to provisions 
of Part VII of the principal Act when 
the appropriate Government is satisfied, 
after considering the report, if any, 
made under Section 5 (A) sub-sec- 
tion (2) that any particular land is need- 
ed for a public purpose or for a com- 
pany a declaration shall be made to 
that effect. In that sub-section the fol- 
lowing was inserted by Section 3 of the 
Amending Act: 

“And different declarations may be 
made from time to time in respect of 
different parcels of any land covered 
by the same notification under Section 4 
sub-section (1) irrespective of whether 
one.report or different reports has or 
have been made (wherever required) 
under Section 5-A, sub-section (2)”. 

In place of the-proviso the following 
proviso was substituted: 

“Provided that no declaration in 
respect of any particular land covered 
by a notification under Section 4, sub- 
section (1) published after the com- 
mencement of the Land Acquisition 
(Amendment and Validation) Ordinance 
1967 shall be made after the expiry of 
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three years from the date of such 
publication”. : 
Section 4 of the Amending Act is as fol- 


lows: ; ae 
“4 Validation of certain acquisi-~ 
fions. 


(1) a e OTS CV EES) N 


(2) E . Gs k 

(3) Where acquisition of any parti- 
cular land covered by a notification 
under sub-s. (1) of S. 4 of the principal 
Act published before the commencement 
of the Land Acquisition (Amendment 
and Validation) Ordinance 1967, is or has 
been made in pursuance of any declara- 
tion under Section 6 of the principal 
Act, whether made before or after 
such commencement, and such declara- 
tion isor has been made after the 
expiry of three years from the date of 
publication of such notification, there 
shall be paid simple interest, calculated 
at the rate of six per centum per annum 
on the market value of such land, as 
determined under Section 23 of the 
principal Act, from the date of expiry 
of the said period of three years to 
the date of tender of payment of com~ 
pensation awarded by the Collector for 
the acquisition of such land: 


Provided ....... PSE EEA sn 
Section 11 of the principal Act pro~ 
vides for inquiry and award by the 
Collector. The award has to include 
the compensation which, in the opinion 
of the Collector, should be allowed for 
the land. Section 18 enables any per- 
son interested who has not accepted the 
award of the Collector to make a 
written application to him requiring 
him to refer the matter for the deter- 
mination of the Court when his objec- 
tion relates to the amount of compensa-= 
tion apart from other matters. Sec- 
tion 23 of the principal Act must be re~ 
produced in its entirety. 

Section 23 “(1) In determining the 
amount of compensation to be awarded 
for the land acquired under this Act, 
the Court shall take into considera- 
tion :— 

First, the market value of the land 
at the date of the publication of the 
notification under Section 4, sub-sec- 
tion (1); : 

Secondly, the damage sustained by 
the person interested by reason of the 
taking of any standing crops or trees 
which may be on the land at the time 
of the Collectors taking possession 
thereof. 
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Thirdly, the damage (if any), sus- 
tained . by the person, at the time of 
the Collector’s taking possession of the 
land, by reason of severing such land 
from his other land; 

Fourthly, the damage (if any), sus- 
tained by the person interested, at the 
time of the Collector’s taking posses- 
sion of the land, by reason of the 
acquisition injuriously affecting his 
other property, movable or immovable 
in any other manner, or his earning; 

Fifthly, if, in consequence of the 
acquisition of the land. by the Collector 
the person interested is compelled to 
change his residence or place of busi- 
ness, the reasonable expenses (if any) 
incidental to such change; and 
i Sixthly, the change (if any) bona 
fide resulting from diminution of the 
profits of the land between the time of 
the publication of the declaration under 
Section 6 and the time of the Collector’s 
taking possession of the. land. 

(2) In addition to the market value 
of the land as above provided, the Court 
shall in every case award a sum of 
fifteen percentum on such market 
value in consideration of the compul- 
sory nature of the acquisition.” 
Sections 28 and 34 of the principal Act 
provided for payment of interest on 
the excess amount of compensation as 
directed by the Court and when the 
amount of compensation is not paid or 
deposited on or before taking possession 
of the land. 

5. In the case decided by the 
Division Bench of the Delhi High 
Court one of the main points which 
arose was whether the market value 
on which interest has io be awarded 
in the circumstances mentioned in Sec- 
tion 4 (3) of the Amending Act would 
include the statutory charge of 15% on 
that market value as provided for by 
Section 23 (2) of the principal Act. 
The decision of the Division Bench’ on 

is point was as follows :-—~ 

“It therefore appears to us that 
while dealing with the question of 
market value of the land the statutory 
charge of 15% on such market value as 
provided for in sub-section (2) of Sec- 
tion 23 has got to be added to the 
market value of the land, although it 
may still be regarded as an additional 
charge to the market value of the land. 
The addition of this amount to the 
“market value of the land” as defined 
in Section 3 (a) of the principal Act, is 
therefore a part of the market value 


. sub-section 
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of the land “as determined under Sec- 
tion 23 of the principal Act” mentioned 
in sub-section (3) of Section 4 of the 
Validating Act, 1967. Section 23 is 
wide enough not only to include the 
“market value of the land” as defined 
in Section 3 (a) of the Act but also the 
additional 14% under sub-section (2) 
of Section 23 which by all accounts, 
becomes a part of the market value of 
the land. Without that addition there 
ean be no determination of the market 
value of the land as “under Section 23 
of the principal Act”, 

The Division Bench of the High Court 
thus came to the conclusion that in- 
terest was payable under Section 4 (3) 
of the Amending Act not only on the 
market value of the land as. determined 
under Section 23 (1) but also on the 
additional amount of 15% payable on 
such market value under sub-section (2) 
of that section. This additional pay- 
ment is popularly called the “solatium”. 
On behalf of the Union of India the 
correctness of° the view of the Delhi 
High Court has been strongly assailed. 
It has been urged by the learned Soli- 
citor General that market value can- 
not possibly include the “solatium” 
which is a payment which does not 
form part of the market value of the 
land. It is an additional amount which 
the Court has to award in every case 
on the market value in consideration 
of the compulsory nature of the acqui- 
sition. 

6. The High Court relied on 
certain decisions of different High 
Courts which turn on what was includ- 
ed in the expression “land” as defined 
in Section 3 (a) of the principal Act 
and for determining the market value 
of all those things that fall within that 
expression. The High Court appears 
to have read those judgments in a way 
which would justify the conclusion that 
the word “market value” as used in 
(2) of Section 23 of the 
principal Act was not confined only to 
the market value mentioned in Sec- 
tion 23 (1) “first” but it also included 
the various items which have to be 
taken into consideration and which are 

covered by clauses “secondly” to “sixth- 
ly” in Section 23 (1). This Court had 
‘oceasion in Chaturbhuj Panda v. The 
` Collector. Raigarh, (1969) 1 SCR 412 = 
(AIR 1969 SC 255) to consider the ques- 
tion whether the value of trees stand- 
ing on the land was to be added to the 
market value of the land for the pur- 
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pose of the addition of 15% solatium 
Referring to some of the judgments 
on which the High Court relied ie 
Sub-Collector of Godavari v. Saragam, 
(1907) ILR 30 Mad 151 and Krishna 
Rai v. The Secretary of State for India 
in Council, ILR 42 All 555 = (AIR 1920 
All 101) it was observed that the law 
laid down by these cases was correct 
but the question which was considered 
by this Court was confined only to 
the point whether the value of trees 
was to be included in the market 
value for the purpose of awarding the 
15% solatium. This Court held that 
the statutory allowance under Sec- 
tion 23 (2) had to be given on the value 
of the trees because under Sec, 3 (a) of 
the principal Act the expression “land” 
includes benefits to arise out of land 
and things attached to the earth. In 
other words the decision rested on the 
meaning of the expression “land” and 
not on the fact that clause “secondly” 
in Section 23 (1) refers to the damage 
sustained by reason of taking any trees 
which may be on the land. It is alto- 
gether unnecessary in the present case 
to determine the question whether the 
market value on which 15% solatium 
is to be awarded by the Court would 
include the various items given in 
clause “secondly” to “sixthly” in Sec- 
tion 23 (1) of the principal Act. What 
we are concerned with is whether 
the expressison “market value” in 
Section 4 (3) of the Amending Act will 
take in the additional amount of 15% 
which is to be awarded on the market 
value of the land acquired under Sec- 
tion 23 (2) of the principal Act. We can 
find no warrant for the view which ap- 
pealed to the High Court that market 
value would consist of not only the 
market value of the land but also the 
15% solatium which is to be granted 
under Section 23 (2) in consideration 
of the compulsory nature of acquisition. 
The additional amount of 15% certain- 
Jy forms part of the amourt of com- 
pensation because under Section 23 
the compensation is to consist of what) . 
is provided for in sub-section (1) and 
the additional amount of 15% on the 
market value of the land acquired. 
But compensation and market value 
are distinct expressions and have been 
used as such in the Acquisition Act. It 
fs not possible for anyone to contend 
that solatium falls within the expres- 
sion “land” within the meaning of Sec- 
tion 3 (a) of the Principal Act. Since 
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under Section 4 (3) of the Amending 
Act is it only the market value of land 
‘lon which interest has to be paid 
solatium cannot form part of the 
market value of the land. In the well 
known decision of the Privy Council in 
Raja Vyrigherla Narayana Gajapati- 
raju v. The Revenue Divisional Officer, 
Vizagapatam, 66 Ind App 104 = (AIR 
1939 PC 98) it was laid down that mar- 
ket value is the price which a willing 
vendor might reasonably expect to ob- 
tain from a willing purchaser. Disincli- 
nation of the vendor to part with his 
and and the urgent necessity of the 
purchaser to buy must alike be dis- 
regarded and both must be treated as 
persons dealing in the matter at arms 
length and without compulsion. It is 
somewhat interesting that the Law 
Commission of India in its report sub- 
mitted in 1957 on the need for reform 
in the law of land acquisition observed: 
“We are not also in favour of omit- 
ting Section 23 (2) so as to exclude 
solatium of 15% for the compulsory 
nature of the acquisition. It is not 
enough for a person to get the market 
value of the land as compensation in 
order to place himself in a position 
similar. to that which he could have 
occupied had there been no acquisition; 
he may have to spend a considerable 
further amount for putting himself in 
the same position as before......-.+---- 
gaveusoe: As pointed out by Fitzgerald the 
community has no right to enrich itself 
by deliberately taking away the pro- 
perty of any of its members in such 
circumstances without providing ade- 
quate compensation for it. This princi- 
ple has been in force in India ever since 
the Act of 1870. The Select Committee 
which examined the Bill of 1893 did 
not think it necessary to omit the pro- 
vision but on the other hand transfer- 
red it to Section 23”. 
It seems to us that the term “market 
value” has acquired a definite connota- 
tion by judicial decisions. Any addition 
to the value of the land to the owner 
whose land is compulsorily acquired 
which addition is the result of such 
factors as are unrelated to the open 
market cannot be regarded as a part of 
the market value. It is significant and 
has been noticed at an earlier stage 
also that according to the other sections 
which appear in the principal Act in- 
terest is payable on such amount which 
is either a part of compensation or is 
the total compensation payable itself. 
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If market value and compensation were 
intended by the legislature to have the 
same meaning it is difficult to compre- 
hend why the word “compensation” in 
Ss, 28 and 34 and not “market value” 
was used. The key to the meaning of 
the word compensation” is to be found 
in S. 23 (1) and that consists (a) of the 
market value of the land and (b) the 
sum of 15% on such” market value 
which is stated to be the consideration 
for the compulsory nature of the acqui- 
sition. Market value is therefore only 
one of the components in the determi- 
nation of the amount of compensation. 
if the legislature has used the words 
‘market value” in S. 4 (3) of the 
Amending Act of 1967 it must be held 
that it was done deliberately and what 
‘was intended was that interest should 
be payable on the market value: of the 
land and: not on the amount of compen- 
sation otherwise there ‘was no reason 
why the Parliament should not have 
oen peg word “compensation” in 
e aforesaid provisio = 
DE AE p n of the Amend 
4. For the reasons given above 
we are unable to accept the view of 
the High Court that market value in 
S. 4 (3) of the Amending Act means 
the same thing as compensation and in- 
cludes the amount of 15% payable 
under S. 23 (2) on the market value ofi 
the land. This appeal, therefore, suc- 
ceeds to the extent that the amount 
awarded to the claimants shall be com- 
puted in accordance with our decision. 
In all other respects the appeal is dis- 
missed, The parties are left to bear 
their own costs in this court. 
Appeal partly allowed. 
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Whether constitutes knowledge of com- 
mission of offence. 


Brief Note (A) — A report to the 
Inspector of factories only indicated 
that an accident had taken place to the 
worker who was cleaning the clip 
stenter machine with a rag in his right 
hand near the bevel gear, which is a 
dangerous part of machinery and the 
rag and the right palm slipped inside 
the gear and whole palm with five fin- 
gers was crushed. It also indicated that 
the part of the machinery was moved 
by mechanical power and the accident 
took place when the worker was clean- 
ing the clip stentering machine. The 
report did not state that the dangerous 
parts of the machinery were in such 
position or of such construction as to 
be safe to every person employed in 
the factory as they would be if they 
were securely fenced. Nor was it stated 
that dangerous parts of this machinery 
were not securely fenced by safeguards 
of substantial construction or that they 
were not kept in position while the 
parts of the machinery they were fenc- 
ing, were in motion or in use. 

(Para 5) 

Held that it could not be said from 
reading the report that an offence 
under S. 21 (1) (iv) (c) had been com- 
mitted. Hence the Inspector cannot be 
said to have acquired knowledge of 
the commission of the offence when he 
received the report. (Para 5) 
Cases Referred: Chronological Paras 
AJR 1958 Bom 243=1958 Cri LJ 

756, State v. Keshavlal 
ATR 1935 PC 85=ILR 57 All 242, 
Magbul Ahmed v. Pratap Narain 6 
AIR 1932 PC 165=ILR 60 Cal 1, 
Nagendra Nath v. Suresh Chan- 
dra ; 6 

Mr. S. T. Desai, Sr. Advocate, 
(Mr. N. N. Keswani, Advocate, with 
him), for Appellant; M/s. S. K. Dhola- 
kia and B. D. Sharma, Advocates, for 
Respondent. 

The following Judgment of the 
Court was delivered by 


MATHEW, J.:— This is an appeal 
by Special Leave from the judgment of 
the High Court of Gujarat at Ahmeda- 
‘bad in Criminal Revision Application 
No. 244 of 1969. By the judgment the 
High Court set aside the order of the 
Chief City Magistrate, Ahmedabad, _ 
dismissing the complaint filed by the 
Inspector of Factories against the 
Manager of Arun Mills Ltd., the ap- 


A. I. E, 


pellant here, on the ground that the 
prosecution was barred by time. 

The facts of the case lie ina 
narrow compass. One Chandrakant 
Jethalal was a worker in the factory 
in question of which the appellant was 
the Manager. On February 27, 1968, 
the worker while cleaning the clip 
stentering machine with a rag near the 
delivery side slipped when the machine 
was in motion, and while ‘trying to 
save himself, his right hand was trap- 
ped into the bevel gears of the stenter- 
ing machine. The bevel gears were at 
a height of three feet from the ground 
floor and are dangerous parts of the 
stentering machine and were not safe 
by position and construction. As a result 
of the injury his fingers had to be am- 
putated. In respect of this accident, 
the Inspector of factories received a 
report from the concerned authority on 
February 28, 1968. The Inspector visit- 
ed the factory on 30-7-68 and made an 
enquiry into the accident. Thereafter 
he filed the complaint on 20-9-68 for 
an offence punishable under S. 92 oË 
the Factories Act, 1948 (hereinafter 
called the Act). On behalf of the ac- 
cused a preliminary objection was taken 
that the prosecution was barred by 
time in view of the provisions of S. 106 
of the Act which provides that no 
Court shall take cognizance of any of- 
fence punishable under the Act unless 
complaint thereof is made within three 
months of the date on which the alleg- 
ed commission of the offence came to 
the knowledge of an Inspector. The 
Magistrate found that the report con- 
veyed knowledge of the commission of 
an offence and that the Inspector came 
to know about the commission of the 
offence on the date the report was 
received by him and therefore the com- 
plaint was barred by time. It was 
against this order that the revision ap- 
plication was filed before the High 
Court. The High Court came to the 
conclusion that the Inspector did not 
get any knowledge of the commission 
of an offence under the Act from the 
report, and as he got the knowledge of 
the commission of the offence only on 
the date of the enquiry, the complaint 
was filed within time. 

3. So, the main question in this 
case is whether the facts mentioned in 
the report were sufficient to convey 
the knowledge of the commission of 
an offence under the Act. There is no 
controversy here that the offence com- 
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mitted, if any, is one under clause (iv) 
(c) of sub-section (1) of Section 21 of 
the Act. Section 21 (1) (iv) (c) reads 
as follows: 

“Unless they are in such position 
or of such construction as to be safe 
to every person employed in the fac- 
tory as they would be if they were 
securely fenced, the following, namely, 

(a) every part of an electric gene- 
rator, a motor or rotary convertor; 

(b) every part of transmission 
machinery; and 

(c) every dangerous part of any 

other machinery, 
shall be securely fenced by safe- 
guards of substantial construction 
which shall be kept in position while 
the parts of machinery they are fenc- 
ing are in motion or in use:” 
A plain reading of Section 21 (1) (iv) 
(c) would indicate that every dange- 
rous part of any other machinery shall 
be securely fenced by safeguard of 
substantial construction which shall be 
kept in position while the parts of 
machinery they are fencing are 
in motion or in use and that is 
to be done unless they arein 
such position or of such construc- 
tion as to be safe to every person em- 
ployed in the factory as they would 
be if they were securely fenced. In 
other words, if those dangerous parts 
are in such position or are of such con- 
Struction as to be safe to every person 
employed, the question of securely 
fencing by safeguard of substantial con- 
struction and of keeping them in posi- 
tion while the parts of machinery they 
are fencing are in motion or in use 
will not arise. The question is whether 
the report revealed all the necessary 
elements that go to constitute the of- 
fence. 

4. The report was in Form No. 
21, as prescribed under Rule 103 of 
the Act. In Column 9 (a) of the report 
which is the column regarding “cause 
or nature of accident of dangerous oc- 
currence”, the facts stated in answer 
are, “While cleaning the clip stenter 
machine with a rag in his right hand 
near the bevel gears the rag and the 
right palm slipped inside the gear and 
crushed the whole palm with five fin- 
gers.” In column 9 (b) (i) which is the 
column headed “If caused by machi- 
nery, give name of machine and part 
causing the accident”, the facts stated 
are, “bevel gear of clip stenter driving 
the chain.” In column 9 (b) (ii) which 
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is the column “State whether it was 
moved by mechanical power at the 
time” the fact stated was, “mechani- 
cal” and in column 9 (e) which states 
“state exactly what injured person 
was doing at the time.” the answer 
given was, “cleaning the clip stenter 


5. The statements in the report 
only indicated that an accident has 
taken place to the worker who was 
cleaning the clip stenter machine with 
a rag in his right hand near the bevel 
gear, which is a dangerous part of 
machinery and the rag and the right 
palm slipped inside the gear and whole 
palm with five fingers was crushed. 
Tt also indicated that the part of the 
machinery was moved by mechanical 
power and the accident took place when 
the worker was cleaning the clip sten- 
tering machine. The report did not 
state that the dangerous parts of the 
machinery were in such position or of 
such construction as to be safe to every 
person employed in the factory as they 
would be if they were securely fenced. 
Nor was it stated that dangerous parts 
of this machinery were not securely 
fenced by safeguards of substantial 
construction or that they were not kept 
in position while the parts of the 
machinery they were fencing, were in 
motion or in use. It would be difficult. 
for any one reading the report to come 
to the conclusion that an offence under 
S. 21 (1) (iv) (c) has been committed. 
When the Inspector was examined in 
the ease, he categorically stated that 
the report did not convey to him any 
knowledge as regards the commission 
of the offence. We do not say that the 
statement of the Inspector in his evi- 
dence that he did not acquire know- 
ledge of the commission of the offence 
till he made the inquiry is conclusive. 
But we think that his evidence read in 
the light of the report can only lead 
to the conclusion that the Inspector did 
not acquire the knowledge of the com- 
mission of the offence when he receiv- 
ed the report. We, therefore, accept the 
finding of the High Court that the Ins- 
pector did not acquire knowledge of 
the commission of the offence from the 
report and that he gained the know- 
ledge of the commission of the offence 
only on 30th July, 1988. 

6. It was argued on behalf of 
the appellant that when the report con- 
veyed the information about the acci- 
dent, the Inspector should have enquir- 
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ed into it with reasonable promptness 
and as S. 106 prescribes a period of 
only three months, from the date of 
the knowledge of the commission of 
the offence for filing a complaint, the 
Inspector ought not to have waited for a 
period of 6 months for making the in- 
quiry. It was argued that if an Inspec- 
tor were to come to know of an acci~ 
dent, he cannot wait till such time as 
he chooses to make the inquiry and then 
say that he came to know of the com- 
mission of an offence under the Act as 
a result of the inquiry and thus post- 
pone at his whim the starting point of 
limitation. There can be no doubt that 
if the Inspector had conducted the in- 
quiry earlier, he would have come to 
know of the commission of the offence 
earlier. But our attention was not 
drawn to any provision in the Act or 
the rules framed under the Act which 
obliged the Inspector to conduct an in- 
quiry within any specified period after 
the receipt of the report into the cause 
of accident. And in interpreting a 
provision in a statute prescribing a 
period of limitation for institution of a 
proceeding, questions of equity and 
hardship are out of place. See the deci- 
sions of the Privy Council in Nagendra 
Nath v. Suresh Chandra, ILR 60 Cal t 
= (ATR 1932 PC 165) and Magbul Ah- 
med v. Pratap Narain, ILR 57 All 242 
‘= (ATR 1935 PC 85). We have to go 
by the clear wording of the section, 
and the date of knowledge of the com- 
mission of the alleged offence alone is 
made the starting point of limitation. _ 

T. In State v. Keshavlal, AIR 
1958 Bom 243, Mudholkar, J. had to 
deal with a similar question. No doubt, 
he was concerned with the interpreta- 
tion of Section 23 (2) and Section 79 
ofthe Mining Act, 1952. Section 79 of 
the Mining Act provides: 


“No court shall take cognizance of 
any offence under this Act, unless 
complaint thereof has been made, 

(i) xx XX XX 

Gi) within six montħs of tħe date 
on which alleged commission of the 
offence came to the knowldege of the 
Inspector.” 

Section 23 (2) states that when a notice 
given under sub-section (1) relates to 
an accident causing loss of life, the au- 
thority shall make an inquiry into the 
occurrence within two months of the 
receipt of the notice. It was contended 
on behalf of the State in that case that 


the commission of the offence came to 
the knowledge of the Inspector only 
after the completion of the inquiry and 
that the complaint having been made 
within six months of the completion of 
the inquiry was within time. On the 
other hand, it was contended for the 
accused that where the knowledge of- 
the commission of an offence was de= 
pendent upon the result of an inquiry, 
Such inquiry must necessarily be com- 
menced within two months of the date 
of intimation of the accident and that 
the period of two months cannot be 
extended by delaying the inquiry. 
Dealing with the question, the learned 
Judge said: 

` “It was then said that had’ an in- 
quiry been instituted earlier, the Ins- 
pector would have come to know of 
the breach in question earlier and so 
limitation must be deemed to have 
started running from the date of the 
notice of the accident or at most from 
the expiry of two months of the giving 
of the notice. It is common ground 
that the knowledge of an accident is 
not the same thing as the knowledge of 
an “offence”, that is of a breach which. 
is made penal Therefore, the date of- 
notice of the accident can in no circum 
stance be regarded as a starting point 
for the commencement of limitation. 
The expiry of two months from the 
date of notice cannot, for the same 
reason be regarded as a starting point . 


‘of limitation.” 


“No doubt, had the inquiry been 
made earlier the fact of the commis- 
sion of the breach or offence would 
have come to the knowledge of the Ins- 
pector earlier. But section 79 (ii) does 
not say that the date on which an Ins- 
pector would or ought to have acquir- 
ed knowledge of the commission of an 
offence had he been diligent or had he 
complied faithfully with the provisions 
of the Act, would also be a starting 
point of limitation. In the circumstan- 
ces, therefore, the delay in making the 
inquiry however irregular or deplorable 
cone affect the question of limita- 

on.” 

n 8 As Section 106 makes the 
date of knowledge of the commission 
of the offence the starting point of the 
period of limitation, we find it diffi- 
cult to read the section so as to make | 
the date on which the Inspector would 

or ought to have acquired knowledge 
of the commission of the offence had 
he been diligent, the Starting point o 
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limitation, especially where, as here 
the statute does not provide for an in- 
quiry into the accident much less the 
period with which the inquiry has to 
be made. It is only in the jurisprud- 
-ence of Humpty Dumpty that we can 
equate the “date on which the alleged 
offence came to the knowledge of an 
Inspector” with the date on which the 
alleged offence ought to have come to 
his knowledge. We think that the 
High Court was right in its conclus- 


sion. aed 
9. We, therefore, dismiss the 


‘appeal, k 
ai ‘Appeal dismissed, 
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A, N. GROVER, K. K. MATHEW AND 
A. K. MUKHERJEE, JJ. 
` Amar Chand Inani, Appellant v. 
` Union of India, Respondent. 
= Civil Appeal No. 1270 of 1969, D/- 
13-10-1972. 

Index Note: — (A) Limitation Aci 
(1908), S. 4—‘Court’ means a proper 
court in which a suit ought to have 
been filed. 

Index Note: — (B) Civil P.C. 
(1908), O. 7, R. 10—Presentation of 
plaint in proper court after return — 
Is not continuation of a suif as filed 
a in wrong court so as to attract S. 4 of 
the Limitation Act (1908). 

Brief Notes: — (A) and (B): The 
word ‘Court’ in S. 4 means a proper 
court which has jurisdiction to enter- 
tain the suit. Thus, the benefit of fil- 
ing a suit on the day of re-opening, 
the prescribed period of limitation hav- 
ing’ been expired on the day of closure, 
will not be available if the Court in 
which the suit had been filed had no 
jurisdiction to entertain the same. AIR 
1935 PC 85, Followed. (Para 8) 


Nor can a suit instituted by the 
presentation of a plaint in pursu- 
ance of an order passed under O. 7, 
R. 10, C.P.C., be said to be continua- 
tion of the suit as instituted in the 
Court which had no jurisdiction ‘to 
entertain it. Consequently, the suit can- 
not be deemed to be instituted in the 
proper Court on the date when the 
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plaint was presented in the wrong 
Court so as to attract the provisions of 
SÌ 4 of the Act. AIR 1928 Bom. 421 
and AIR 1926 Cal. 355 and AIR 1950 
Pat 478, Relied on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1964 SC 993 = (1964) 5 SCR 
946, Arjun Singh v. Mohindra 
K 


umar 
‘ATR 1960 SC 941 = (1960) 3 
SCR 590, Satyadhyan Ghosall 
v. Smt. Deorajin 9 
ATIR 1950 Pat 478 = ILR 29 
Pat 699, Ram Kishun v. 
Ashirbad 8 
‘ATR 1935 PC 85 = 62 Ind App ` 
80, Maqbul Ahmad v. Pratap f 
Narain Singh 8 
TAIR 1928 Bom 421 = 30 Bom 
LR 970, Hirachand Succaram 
Gandhy v. G. I. P. Rly. Co. 8 
‘ATR 1926 Cal 355 = 30 Cal WN 
90, Bimla Prasad Mukerji v. 
Lal Moni Devi 
_ Mr. Bishan Narain, Sr. Advocate, 
(Mr. B. P. Maheshwari, Advocate, with 
him), for Appellant; M/s. Gobind Das 
and R. N. Sachthey, Advocates, for 
Respondent. 

The following Judgment of the 
Court was delivered by 

MATHEW, J.:— This appeal, by 
special leave is from the judgment of 
the High Court of Punjab and Haryana 
dismissing the appeal filed by the plain- 
tiff against the decree dismissing his 
suit for recovery of damages to the 
tune of Rupees 1 lakh. 

2. The plaintiff is an advocate 
practising at the Ajmer bar. On the 
night between December 31, 1957 and 
January 1, 1958 the plaintiff was travel- 
ling by 2 Dn. Passenger train from 
Ambala Cantt. to Delhi. While the 
train was at Mohri Railway Station, the 
Janatha Express train coming from 
Delhi collided with it and as a result 
the plaintiff sustained serious injuries 
on his head and in- the spine. The 
plaintiff filed the suit claiming damages 
under several heads. The trial Court 
found that the elaim for damages was 
well founded to the extent of Rupees 
33,503.00, but dismissed the suit on the 
ground that it was barred by limitation. 
The High Court, on appeal by the 
plaintiff, confirmed the finding of the 
trial Court that the suit was barred by 
limitation and dismissed the appeal. 

The main question, in this 
appeal, is whether ‘the suit was filed 
within the period of limitation, 


9 
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4, There is no dispute that the 
Article applicable to the suit is Arti- 
cle 22 of the Indian Limitation Act, 1908, 
hereinafter called the ‘Act’, which pro- 
vided a period of one year for asuit for 
compensation for injury to the person 
from the date when the injury was 
committed. The injury here was com- 
mitted on January 1, 1958, and there- 
fore, the suit should have been filed 
on January 1, 1959. But the plaintiff 
had to issue a notice under Section 80 
of the Civil Procedure Code before fil- 
ing the suit. The plaintiff issued the 
notice and it was served on the General 
Manager of the Railway in question 
on December 29, 1958. The suit was 
filed in the Court of the Senior Sub- 
ordinate Judge of Karnal, hereinafter 
called the ‘Karnal Court’, on March 2, 
1959, as March 1, 1959, was a day on 
which the Court was not open. For 
ministerial purposes, the suit was 
subsequently transferred to the Court 
of the Subordinate Judge, Panipat, 
hereinafter referred to as the ‘Panipat 
Court’, which by its order dated Octo- 
ber 28, 1959, returned the plaint for 
presentation to the proper Court. 
That was on the basis of its finding 
that Mohri Railway Station, where 
the injury was committed, was not 
situate within territorial jurisdiction 
of the Court. The plaint was there- 
after presented in the Court of the 
Senior Subordinate Judge, Ambala, 
hereinafter referred to as the ‘trial 
Court’, on October 29, 1959, together 
with an application under Section 14 of 
the Act. 

5. Before the trial Court as 
well as the High Court, the appellant 
contended that, by virtue of Section 4 
of the Act, the suit filed on March 2, 
1959, was within time, as March 1, 
1959, was a day on which the Court 
was not open and that in any event, the 
suit was not barred by limitation as 
the appellant could not have filed the 
suit before the expiration of two months 
after the delivery of the notice under 
Sec. 80 of the Civil Procedure Code. 
Both the Courts overruled these con- 
tentions. i 

6. Counsel for the appellant 
submitted that the suit could not have 
been instituted without giving 2 
months’ notice as required by Sec- 
tion 80 of the Civil Procedure Code 
and, if the period of 2 months is cal- 
culated from the date of the service of 
the notice, the suit need have been fil- 


. fore, 


ARER 
ed only on March 3, 1959, and there- 
the suit was fled within time. 
Under S. 15 (2) of the Act, the plaintiff 
was entitled to exclude the period of 
notice. That means, the plaintiff could 
have filed the suit within one year and 
2 months from the date on which the 
injury was committed. But accorda 
ing to counsel, the plaintiff could not 
have filed the suit before the expiry of 
the period of notice, and that period 
expired only on March 2, 1959, as there 
were only 28 days in February, 1959, 
and so, the suit was within time. We 

find no force in this argument. - 


T. Section 80 of the Civil Pro- 
cedure Code provides, among other 
things, that no suit shall be instituted 
against the Central Government, where 
it relates to a Railway, until the expira- 
tion of two months next after notice in 
writing has been delivered to or left at 
the office of the General Manager of 
the Railway. It was not open to the 
plaintiff-appellant to wait till the 29th 
of December, 1958, for delivery of the + 
notice and say that till the expiration 
of the two months from that date, no 
suit could be filed and that the suit is 
therefore, within the period of limita- 
tion though filed after 1 year and 2 
months from the date when the in- 
jury was committed. Section 80 only 
prescribes a condition precedent for 
the institution of the suit and has 
nothing to do with the period of limita- 
tion for a suit except that under Sec- 
tion 15 (2) of the Act, the period of. 
notice can:-be deducted in calculating 
the period of limitation. 


8. It was contended for the ap- 
pellant that even if the Karnal Court 
‘was not the proper Court in which the 
suit should have been filed, the plain- 
tiff was entitled to the benefit of Sec- 
tion 4 of the Act. Section 4 of the 
Act provides that where the period of 
Jimitation prescribed for any suit ex- 
pires ona day when the Court is 
closed. the suit may be instituted on 
the day the Court re-opens. But, if the 
Karnal Court was not the proper Court 
in which the suit should have been 
filed, the plaintiff would not be entitl- 
ed to the benefit of Section 4. The 
decision of the Privy Council in Maqbul 
Ahmad v. Pratap Narain Singh, 62 Ind 
App 80 (AIR 1935 PC 85) is an 
authority for this proposition. In that 
case the Privy Council said: 

Woes etadeveaseasece the language of Sec-| 


~ 
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m 4 is such that it seems to their 
wdships to be impossible to apply it 
a case like the present. What it 
ovides is that, where the period of 
nitation prescribed expires on a day 
nen the Court is closed, the applica- 
m may be made on the day when 
e Court reopens. In their Lordships 
ew that means the proper Court 
which the application ought to have 
en made........snsscsscesesesseese n 

the plaintiff had filed the suit in the 
ial Court on March 2, 1959, then, 
ttainly the suit would have been 
ithin time under Section 4, as that 
as the proper Court in which the 
it should have been filed. As the 
arnal Court had no jurisdiction to 
ytertain the plaint, it was not the 
‘oper Court. The fact that the plain- 
f would be entitled to take advan- 
ge of the provisions of Section 14 
' the Act would not, in any way, affect 
e question whether the suit was fil- 
L within the time as provided in Sec- 
on 4 in the Karnal Court. Section 14 
: the Act only provided for the ex- 
usion of the time during which the 
aintiff has been prosecuting with due 
ligence another civil proceeding 
fainst the defendant, where the pro- 
eding is founded upon the same cause 
' action and is prosecuted in good 
ith in a Court which, from defect of 
irisdiction, or other cause of a like 
ture, is unable to entertain it. Even 
the plaintiff was entitled to get an 
cclusion of the time during which he 
as prosecuting the suit in the Karnal 
id Panipat Courts, the suit would not 
2 within time as the filing of the suit 
. the Karnal Court was beyond the 
riod of limitation. It was, however, 
‘sued by Counsel for the appellant that 
e suit instituted in the Trial Court 
y the presentation of the plaint 
ter it was returned for presentation 
| the proper Court was a continuation 
' the suit filed in the Karnal Court 
id, therefore, the suit filed in Karnal 
durt must be deemed to have been 
ed in the trial Court. We think there 
no substance in the argument, for, 
hen the plaint was returned for 
sentation to the proper Court and 
as presented in that Court, the suit 
m be deemed to be instituted in the 
roper Court only when the plaint was 
resented in that Court. In other words 
e suit instituted in the trial Court 
y the presentation of the plaint re- 
trned by the Panipat Court was not a 


“Rly. Co., 
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continuation of the suit filed in the 
Karnal Court (see the decisions in Hira- 
chand Succaram Gandhy v. G. I. P. 
AIR 1928 Bom 421, Bimla 
Prasad Mukerji v. Lal Moni Devi, 
AIR 1926 Cal 355, and Ram Kishun 
v. Ashirbad, ILR 29 Pat 699 = (AIR 
1950 Pat 478). Therefore, the presen- 
tation of the plaint in the Karnal 
Court on March 2, 1959, cannot be 
deemed to be a presentation of it on 
that day in the trial Court. 

9. Counsel for the appellant 
contended that the Karnal Court had 
jurisdiction to entertain the plaint 
presented to it on March 2, 1959, and, 
therefore, that was the proper Court 
for the purpose of Section 4 of the Act 
and that the suit was filed within time. 
He said that although the order passed 
by the Panipat Court on October 28, 
1959, holding that it had no jurisdiction 
to entertain the plaint and returning 
it for presentation to the proper Court, 
was not appealed from, the appellant 
is not precluded from challenging the 
finding in the order that Mohri Rail- 
way Station is not within the jurisdic- 
tion of the Karnal Court. On the other 
hand, counsel for the respondent con- 
tended that since an order passed under 
Order 7, Rule 10 of the Civil Pro- 
cedure Code, returning a plaint for 
presentation in the proper Court, was 
appealable under Order 43 Rule 1 (a) 
the appellant is precluded from chal- 
lenging the correctness of the finding 
of the Court that Mohri Railway Sta- 
tion was not within its jurisdiction as 
no . appeal was preferred from that 
Order by the appellant. Counsel said 
that as that order has become final, it 
would constitute res judicata 
and the appellant cannot 
challenge its correctness in an appeal 
from the decree. Counsel further said 
that Section 105 of the Civil Procedure 
Code which enables a party to challenge 
the correctness of an interlocutory 
order whether appealable or non-ap- 
pealable when an appeal is preferred 
from the decree in the case. has no 
application for the reason that the 
order passed by the Panipat Court can-~ 
not be deemed to be an order passed 
in the suit in which the decree was pass- 
ed by the trial Court, but a final order 
which terminated the proceedings in 
the Panipat Court. To put it in other 
words, the argument was that since the 
suit in the trial Court was not a con- 
tinuation of the suit which was filed 
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jn the Karnal Court, the order return- 


ing the plaint cannot: be deemed to 

be an order passed in the suit as in- 
stituted in the trial Court and, there- 
fore, there is no question of chalieng- 
_ ing that order under Section 105 of the 
Civil Procedure Code in an appeal 

against the decree passed by the trial 
Court. In support of the contention, 
counsel referred to the rulings which 
have already been referred to in this 
judgment holding that a suit institut- 
. ed by the presentation of a plaint in 
pursuance to an order passed under 
Order 7, Rule 10 of the Civil Procedure 
Code is not a continuation of the suit 
as instituted in the Court which had no 
jurisdiction to entertain it. The rul- 
ings of this Court in Satyadhan Ghosal 
v. Sm. Deorajin Debi, (1960) 3 SCR 
590 = (AIR 1960 SC 941) and Arjun 
Singh v. Mohindra Kumar, (1964) 5 
SCR 946 = (AIR 1964 SC 993) were 
also referred to by Counsel to show 
that the order passed by the Panipat 
Court returning the plaint for presen- 
tation to the proper Court was a final 
order and operated as res judicata pre- 
cluding the appellant from challeng- 
ing its correctness in this appeal. We 
do not think it necessary to decide the 
question whether the order passed by 
the Panipat Court returning the plaint 
for presentation in the proper Court 
. would operate as res judicata and pre- 
clude the appellant from contending in 
this appeal that the Karnal Court had 
jurisdiction to entertain the suit, for 
the reason that the appellant never 
raised contention before the trial 
Court that Karnal Court was the pro- 
per Court for instituting the suit on 
the ground that Mohri Railway Station 
was within its jurisdiction. On the 
other hand, by invoking Section 14 
of the Act, he impliedly asserted that 
the Karnal Court had no jurisdiction 
to entertain the plaint because that 
section proceeds on the basis that the 
Court in which the poceeding was pend- 
ing was unable to entertain the proceed- 
ing from defect of jurisdiction or cause 
of a like nature. To put it differently, the 
appellant had no case either in the trial 
Court, or in the High Court in the ap- 
peal from the decree, that Karnal Court 
was the proper Court for filing the 
suit. No doubt, he invoked the pro- 
vision of Section 4 of the Act and 
sought to bring the case within its 
purview both in the trial Court and in 
the High Court, but that was on the 


basis that even if the Karnal Cour. 
had no jurisdiction to entertain the: 
plaint, he was entitled to the benefit of ; 


Section 4. In these circumstances, we >» 


do not think that the appellant should , 


be permitted to urge before this Court t 


that the Karnal Court had jurisdiction 
to entertain the suit for the reason. 
the Mohri Railway Station was with- 
in its jurisdiction and show that the 
suit as filed on March 2, 1959, was fil- 
ed in the proper Court for the purpose. 
of the Section 4 of the Act, : 
10. 
Timitation, we do not think it necessary 
to consider the question whether the 
appellant is entitled to get any further : 
amount by way of damages. . 


_ 114. We dismiss the appeal but, 
in the circumstances, the parties will 
bear their costs, 


Appeal dismissed; 
ee! 
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Mantu Chalak, Petitioner v. State 
of West Bengal, Respondent. 

Writ Petition No. 254 of 1972, D= 
11-10-1972. 

Index Note — Maintenance of In~ 
ternal Security Act (1971), S. 12 — 
Date of arrest need not be mentioned 


ALR 


As the suit was barred by: 


iF 


in the order of confirmation passed by -~ 


the appropriate Government. 
(Para 5) 
The following Judgment of the 
Court was delivered by 


SHELAT, J.:— This writ petition, 
filed under Article 32 of the Constitu- 
tion, challenges the validity of the pre- 
ventive detention of the petitioner by 
the State of West Bengal. The peti- 
tioner was detained in pursuance of an 
order passed by the District Magistrate, 
Midnapur in exercise of power confer- 
red on him by sub-section (1) read with 
sub-section (2) of Section 3 of the Main- 
tenance of Internal Security Act, 26 of 
1971. Pursuant to the said order, the 
petitioner was arrested on February 16, 
1972 and has since then been detained 
in jail. The grounds of detention fur- 
nished to the petitioner at the time 
of ‘his arrest were that on May 17, 
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June 15, July 31 and August 7, 1971 
the petitioner together with his asso- 
ciates stopped various goods-trains 
at different places between various rail- 
way stations by placing logs on railway 
tracks and thereafter stole away Seve~ 
ral bags of foodgrains by breaking 
open wagons, which acts were, accord- 
ing to the grounds of detention, preju= 
dicial to the maintenance of supplies 
and services essential to the communi- 
ty. The various dates given in the 
return filed by the respondent-Govern~ 
ment and otherwise appearing on the 
record indicate that the detaining au- 
thorities took all steps required under 
the Act, including the reference of the 
petitioner’s case to the Advisory Board 
‘and consideration of the petitioner’s re~ 
presentation, both by the Government 
and the Board, within the time allow- 
ed therefor. No objection to the de- 
tention on that ground, therefore, can 
be taken, or has been taken on behalf 
of the petitioner. : 

2. Counsel appearing amicus 
curiae for the petitioner, however, 
raised three points. The first was that 
the petitioner was arrested not on Fe- 
bruary 16, 1972, but on November 19, 
1971, that is to say, on the very day 
when the impugned order was passed. 
The argument was that if that was so 
all the subsequent steps taken by Gov~ 
ernment pursuant to the detention 
order and required to be taken under 
the Act would be beyond time render- 
ing his detention illegal. The case set 
out in the Government’s return, how- 
ever, was that though the order was 
passed on November 19, 1971, the peti- 
tioner could not be arrested till Fe- 
bruary 16, 1972 as he was all through- 
out absconding during the intervening 
period. The question is whether it is 
possible to say that the return filed by 
the Government alleging that the peti- 
tioner was absconding and therefore 
could not be arrested till February 16, 
1972 is acceptable or not? 

3. As against the date of arrest 
given by Government, the petitioner 
has given different dates of his arrest 
at different times. In the petition he 
gave November 16, 1971 as the date 


of his arrest, that is to say, even before - 


the date of the detention order. In his 
representation to the Government he 
gave the date August 13, 1971 as the 
date of his arrest and alleged that 
since then he was kept in Midnapur 
jail. The petitioners case as to the 


date of his arrest is thus not consistent. 
Assuming, however, that for one rear 
son or the other he was in jail either 
in August or November 1971, the de- 
tention order could still be validly 
passed, if on the date thereof he was 
either not in jail custody or was likely 
to be released therefrom within a short 
time. There is in fact nothing on record 
to indicate that he was not at large on 
November 19, 1971 when the impugned 
order was passed, nor is there any data 
before us to question the date of his 
arrest given in the Government’s re- 


-turn. That being so, it is impossible to 


take November 19, 1971 or a date ear- 
lier than that as the date of his arrest 
and hold on such basis that the follow- 
up steps taken by the Government were 
beyond the admissible time. 

4. The second point raised was 
that amongst the grounds for detention 
ground No. 4 was vague thereby ren- 
dering the detention order and the de- 
tention consequent thereupon illegal. 
Ground No. 4 gives the date, the time, 
the persons accompanying ‘the peti- 
tioner, the place where the incident took 
place and all other particulars relating 
to it. It is, therefore, difficult to com- 
prehend as to what is meant by the 
assertion that ground No. 4 was vague, 
or that by its being so vague it made 
it impossible for the petitioner to make 
an effective representation. 

5. Lastly, it was argued that 
the order of confirmation passed by 
the State Government after it received! ` 
the opinion of the Advisory Board did 
not contain the date of arrest, and that 
therefore, the petitioner was not able 
to know on what exact date his deten- 
tion period would terminate. There is 
nothing in the Act requiring the Gov- 
ernment to mention such a date in its 
order of confirmation. No decision also 
has been shown requiring ‘that such 
date should be mentioned in the order 
of confirmation. The petitioner must 
know the date of his arrest and can 
therefrom know when the maximum 
period of detention permissible under 
the Act would end. That being the 
position, it is impossible to see any 
Substance in the contention raised by 
the petitioner. 

6. All the three contentions rais- 
ed on behalf of the petitioner thus fail. 
The result is that the petition has to 
be dismissed. 


Petition dismissed. 
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1972 TAX. L, R. 971 

(From Bombay: (1967) 2 ITJ 615} 
S. M, SIKRI, C, J., J. M, SHELAT, H. R, 

KHANNA AND G. K. MITTER, JJ. 
M/s. Devidas Vithaldas & Co. Bom- 
bay (In all the appeals), Appellant v. The 
Commissioner of Income-tax, Bombay 
City I. Bombay (In all the appeals), Rese 


pondent 

Civil Appeals Nos, 1452 to 1455 of 
1968, D/- 28-1-1972. 

Income-tax Act (1922), S. 10 (2) — 
Capital or revenue expenditure — Acqui- 
sition of good-will of a business by as- 
rh firm — Payments whether deducti- 

e. 

In distinguishing between capital and 
revenue expenditure the courts have ap- 
plied in different cases different tests. 
Nonetheless, it is recognised that none of 
them by itself is conclusive and the deter- 
mination one way or the other has to be 
made on the facts and circumstances of 
each case. (Para 10) 

Acquisition of the goodwill of a 
business is acquisition of a capital asset 
and therefore its purchase would be 
capital expenditure. It would make no 
difference whether it is paid in a lump~ 
sum at one time or in the instalments 
distributed over a definite period. Where 
however the transaction is not one for 
acquisition of the good will but for the 
right to use it, the expenditure would 
be revenue expenditure. 1945-13 ITR 
430 (Lah) & AIR 1954 Mad 931. Followed. 

(Para 14) 

P carrying on certain profession en- 
. ‘tered into a partnership with A reserving 
to himself all the rights and interest in 
the good will of that business. Under 
a deed of dissolution executed on P’s re- 
tirement, P agreed to sell the goodwill to 
A on payment of certain share out of net 
profit of the business to P or his wife or 
his son.for and during the terms of their 
' respective lives. A entered into partner- 
ship with one C. Payments were made 
to P’s wife as stipulated in the agree- 
ment. It was claimed that amounts paid 
to the wife of P should be deducted. 

Held (Per Majority. Sikri C. J. Con- 
fra) that the transaction was a licence 
and not a sale of the goodwill. The dis- 
bursements in question therefore, were in 
the nature of royalty and must be treated 
as admissible deductions. Though the ex- 
pressions “agreed to sell” and “the pur- 
chase price of goodwill” were used in 
the deed of dissolution, such expressions 
were not determinative of the exact 
mature of the transaction or the relation- 
ship between the parties arising there- 
from. The duration of payment as also 
the amount was indefinite as it depended 
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D. V. & Co, v. I-T. Commr.. Bombay 


ALR. 
on the rise and a in the profits of the 
business. (1967) 2 ITJ 615 (Bom), Re- 
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The following Judgments of the 
Court were delivered by.’ 

SHELAT, J.:— Prior to November 
11948, one Padamsi Haridas carried on his 
profession as a chartered accountant in 
the name of Devidas Vithaldas and Co. 
By a deed of partnership, dated Novem- 
ber 30, 1948. he took one Amratlal Parikh 
as a partner, reserving, however, to him- 
self all the rights and interests in the 
goodwill of that business. , 

2. On January 2, 1951. he retired 
from the said partnership. Clause (1) of 
the Deed of Dissolution executed on that 
occasion provided that the said partner- 
ship shall be deemed to have been dis- 
solved as from December 31, 1950, but 
the business shall. as from that date, be 
carried on in the said name by the said 
Amratlal alone. Cl. (2) of the said deed 
ran as follows:— 

“2, The goodwill of the late partner- 
ship belonged to the said Padamsi alone, 
He has agreed to sell the name to the said 
Amratlal. As consideration for and in 
full satisfaction of the purchase price df 
the goodwill of the said late partnership 
the said Amritlal shall— 

(a) pay to the said Padamsi for and 
during the term of his natural life a share 
of eight annas in the rupee in the net 
profits of the said business or profession 
which the said Amratlal shall -hereafter 
carry on in the said name of Devidas 
Vithaldas & Co.. 

(b) on and after the death of the 
said Padamsi, pay to Bai Premlata, the 
wife of the said Padamsi (if she be then 
surviving), for and during the term of 
her natural life a share of eight annas in 
the rupee in the net profits of the said 
business or profession which the said 
Amratlal shall hereafter carry on in the 
name of Devidas Vithaldas & Co.. and 


(c) on and after the death of the said 
Padamsi as well as his said wife Bal 
Premlata, pay to Subhas the son of the 
said Padamsi for and during the term of 
his natural life a share of eight annas in 
the rupee in the net profits of the said 
business or profession which the said 
Amratlal shall hereafter carry on in the 
-name of Devidas Vithaldas & Co.” _ 
Clause (3) provided that nothing contained 
in the deed shall constitute or be deem- 
ed to constitute any future partnership 
between the parties to the deed or be- 
tween the said Amratlal and the said Bai 
Premlata, or the said Subhas in respect 


of the business to be carried on by Amrat- - 


lal in the name of Devidas Vithaldas & 
Co, Clause (4) declared that accounts 
had been made up between the parties, 
and that neither party had any claim 
against the other except as provided in 
said clause (2). By Cl. (5) it was made 
clear that the said Amratlal shall-hence- 
forth remain liable for all the obligations 
and liabilities which might be incurred in 
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respect of the said business to be carried 
on in the name of Devidas Vithaldas & 
Co.. and he shall accordingly indemnify 
the said Padamsi against all actions, 
claims, demands, costs, charges and ex- 
penses whatsoever in respect of the same 
or in any other manner relating to the 
premises. Lastly. clause (6) provided that 
in the event of Amratlal transferring or 
assigning his said business to any person 
or persons, or carrying on the said busi- 
ness in partnership with some other per- 
son or persons or remaining otherwise in- 
terested or concerned directly or indirect~ 
ly in the business or profession of charter. 
ed accountants by whomsoever carried on 
in the name of Devidas Vithaldas & Co., 
or any other name resembling or similar 
thereto. or in the event of any of the 
heirs or legal representatives or nomi- 
nees of Amratlal carrying on the said 
business or profession in the name of 
Devidas Vithaldas & Co.. then in any 
such events they and “so long as any 
such business be carried on in the name 
style and firm of Devidas Vithaldas & Co. 
or any other name resembling or similar 
thereto, the assignees of the said Amrit- 
lal and/or the said Amritlal and/or any 
such other person or persons as afore- 
said carrying on such business under the 
name style and firm of Devidas Vithaldas 
& Co. shall as aforesaid pay to the said 
Padamsi or his said wife Bai Premlata 
or his said son Subhas for and during the 
terms of their respective lives the said 
eight annas share in the rupee in the net 
profits of any such business as in herein- 
before directed to be paid by the said 
Amratlal under Cl, 2 hereof ......... ”. The 
clause next provided that “the said 
Amratlal shall not assign or transfer or 
otherwise dispose of the said business or 
the goodwill thereof or bequeath the same 
to any person whomsoever ‘nor enter into 
any partnership or other arrangement 
with any other person or persons for car- 
rying on the said business in the said 
TAME ...ccreececeece except with a condition 
that the provisions of this Agreement 
shall be accepted by such person or per- 
sons or his legatees or successors or legal 
representatives, and with a further con- 
dition that any such person or persons or 
successors or legatees or legal representa- 
tives shall forthwith after being interest- 
ed in any such business and whenever re- 
quired by the said Padamsi or by his 
wife Bai Premlata or his said son Subhas. 
as the case may be. enter into an agree- 
ment with any of the last three named 
persons, as the case may be. similar to 
this agreement”. By his letter dated 
October 13, 1955, Padamsi agreed to Te- 
duce the said share of eight annas in a 
rupee to five annas four pies. 


3. Amratlal carried on the said 


business in the name of Devidas Vithal- 
das & Co. as the sole proprietor thereof 
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till October 17, 1955. Payments made by 
him during 
(6) of the said deed of dissolution were 
added back in his assessments as capital 
payments. On October 18, 1955, he en- 
tered into partnership with one Chandra« 
kant V. Parikh. The deed of Partner~ 
ship executed then by him and the said 
Chandrakant Parikh recited that the said 


Amratlal till then was carrying on the 


business in the name of Devidas Vithal- 
das & Co., that the goodwill of the said 
business belonged solely to the said 
Padamsi. which he, the said Amratlal. had 
“bought” in consideration of his agreeing 
fo pay a share of eight annas in the rupee 
to Padamsi, and after him his wife and 
then his son as aforesaid, Clause (5) of 
the deed then provided:-—— ; 

“The parties hereto shall pay 0/5/4 
share in profits in a rupee as and by way 
of purchase price of goodwill of the said 
firm to the said Shri Padamsi Haridas or 
to his wife or to his son as stated in 
detail hereinbefore instead of Re. 0/8/0 
share in a rupee as agreed by the party 
of the First Part and Shri Padamsi Hari- 
das. The said Shri Padamsi Haridas has 
agreed to this reduction in his share 
mutually with Shri Amratlal Kashandas 
Parikh and Shri Chandrakant V.. Parekh, 
After the said share of 0/5/4 in a rupee 
fs paid up as stated above the balance of 
the profit and loss of the firm shall be 
divided in two equal proportions between 
the parties of the First arid the Second 
Part”. 

4, The firm constituted under this 
deed paid to Bai Premlata on and after 
the death of Padamsi various amounts 
during the years 1955-1959 under the said 
covenants. The firm claimed that those 
amounts should be deducted in its assess- 
ments for those years on the ground that 
fits income to the extent of those pay~ 
ments had been diverted as a result of 
the overriding title created by clause (5} 
of the said deed of partnership. Assess- 
ments for the relevant years showed that 
the amounts paid to Bai Premlata were 
assessed as income in her assessments, so 
that, if the deductions claimed by the firm 
were not admitted the same amounts 
would be assessed twice over, first in the 
hands of Bai Premlata and then in the 
assessments of the 

5. The Income-tax Officer, and in 
appeal the A. A. C.. rejected the claim 
for deductions holding that the said pay- 
ments were capital and not revenue pay~ 
ments, and that the transaction evidenced 
by the said deed of dissolution was one 
of outright sale’ of the goodwill and the 
payments made thereunder were part of 
the purchase price. . 

6. On an appeal to the Tribunal, 
the Tribunal rejected the contention of 
the Revenue that the transaction was a 
sale of the goodwill in ‘terms following: 
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this period under Cis. {2) and - 


“It is no doubt true that clause 2 of 
the agreemant refers to sale of goodwill 
and the agreed payments as constituting 
full satisfaction of the purchase considera< 
tion. If the payments are stopped. it is 
not stated that there will be any right of 
action for any definite quantified and 
liquidated amount. It would mean thaf 
with the stoppage of payments the as- 
sessee will only lose the right to its cons 
fact with the clientele and opportunity to 
earn profits thereafter. These considera- 
tions only go to show that in the peculiar 
circumstances of the case the agreement 
fis virtually a licence granted for user 
of the gocdwill upon payment of one 
third of the net profits derived for such 
USED ies cescescecasae ies 
In this view the Tribunal held that the 
payments constituted only ra fee or reng 
for the use of the goodwill so long as if 
was used end accordingly they were in 
the nature of revenue expenditure, 

_ 4% On a- reference to the High 
Court. the High Court held that:— 

“On the face of the document, there» 
fore, we cannot accept the contention that 
it was a document merely granting a 
licence to use the goodwill or a mere 
transfer of the right of user thereof. If 
was an outright sale of an asset of Devis 
das Vithaldas & Co, namely the goodwill 
which till then belonged to Padamsi and 
in which he had reserved his exclusive 
tight at the time when he entered into 
partnership with Amratlal”, 

this view, the High Court answered 
the questions referred to it fn favour 
of the Revenue. It was true, the High 
Court observed, that the Revenue had in 
the assessments of Bai Premlata- taken 
the view that “Padamsi had not sold his 
tight, title and interest in the goodwill 


and merely allowed the use of it for a 


number of years and since the payment 
was for the user of the goodwill, it could 
clearly be a revenue receipt in the hands 
of the assessee”. But it added that “this 
was an incorrect view to take upon the 
facts and circumstances that have been 
placed before us in the present case and 
upon the terms of the document dated 
2nd January 1951. The order clearly 
shows that the document dated 2nd 
January. 1951 was misconstrued”. It is 
against this view that these appeals hava 
been filed. 

8. The question upon which they 
must turn is as to whether the payments 
in question made in pursuance of the 
transaction incorporated in the deed. dated 
January 2, 1951. were in the nature of 
revenue or capital expenditure. If they 
are of the former type. they would ob- 
viously be admissible deductions under 
Section 10 (2) of the Income-tax Act, 


“1922. That question, in its turn, depends 


upon the true nature of the transaction 
as embodied in the said deed, that ig, 
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whether it was a sale of goodwill or a 
licence in consideration of Amratlal and/or 
of his assignees or transferees paying the 
aforesaid share until he or they used the 
said name, 


9. As has been observed in a num- 
ber of decisions, it is not always easy 
to distinguish whether an agreement is 
for the payment of price in stipulated 
instalments or for making annual pay~ 
ments in the nature of income, that there 
is no single test of universal application 
for a solution of the question, and that 
therefore the Court has to look not only. 
into the document relating to the trans 
saction, but also the surrounding circum- 
stances to decide its true nature, the name 
which the parties give to it being of little 
consequence. This of course, does nof 
mean that the legal character of the 
transaction which is the source of the 
receipt in question can be ignored and 
substituted by what the Taxing Autho- 
rity considers the substance of the matter, 
The assessing authority is undoubtedly en« 
titled and is, indeed. bound to determine 
the true legal relationship resulting from 
a transaction. .If the parties have chosen 
to conceal, by a device, the true legal 
relation, it is open to it to unravel such 
device and to ascertain the true nature 
of the relationship. If the transaction is 
embodied in a document, the liability to 
tax depends upon the meaning and con< 
tent of the language used in it in accord- 
ance with the ordinary rules of construc- 
tion. C. I, T, Gujarat v. B. M, Kharwar, 
72 ITR 603 = (AIR 1969 SC 812), 

19. In distinguishing between capi= 
fal and revenue expenditure, the courts 
have applied in different cases different 
tests. Nonetheless. it is recognized that 
none of them by itself is conclusive, and 
the determination one way or the other 
has to be made on the facts and circum<« 
stances of each case. 


11. One of the tests so applied is 
whether the expenditure in question was 
for bringing into existence an asset or 
an advantage of “an enduring nature”. 

therton v, British Insulated and Helsby 
Cables Lid., (1926) 10 Tax Cas 155 and 
is made “once and for all, meaning there- 
by an expenditure made once and for 
all for procuring an enduring benefit. It 
may be payable not necessarily all at 
once but even by instalments as against 
a recurrent expenditure in the nature of 
operational expenses, (see Assam Bengal 
Cement Co, Ltd. v. C. I. T.. 27 ITR 34 at 
page 46 = (AIR 1955 SC 89)). The ques- 
tion in such cases would be, is the ex~ 
penditure the assessee’s working expen-« 
ses laid out as part of the process of pro- 
fit earning or a capital outlay necessary 
for the acquisition of a property or of 
rights of a permanent character, the pos~ 
session of which is a condition of carry- 
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ing on the trade, Robert Addie and Sons 
Collieries Ltd, v, Commr, of Inland Re- 
venue, (1924) 8 Tax Cas 671. But the 
expressions, ‘enduring benefit’, and ‘rights 
of a permanent nature’, are only descrip- 
tive and not definitive and are relative 
in meaning, not synonymous with perpe- 
tual or everlasting. For instance, an ex- 
penditure incurred in common with other 
companies producing copper to bring 
down production so as to prevent a steep 
fall in the prices was construed to mean 
for one of them to be out of production 
for 12 months only and not for good, 

such construction, it was held that 
to call such an expenditure a capital ex- 
penditure would be contradiction in 
terms. for, it was not and was not in- 
tended to be one for acquiring a right 

an enduring benefit or as an accretion 
to the capital or income earning struc- 
ture of the business. Commissioner of 
Taxes v. Nchanga Consolidated Copper 
Mines Ltd., (1965) 58 ITR 241 (PC); In 
C. I. T., West Bengal v, Coal Shipment 
(P.) Ltd., Civil Appeals Nos. 1494 to 1498 
of 1971, D/~ 14-10-1971 (reported in AIR 
1972 SC 1634 an agreement was arrived at 
between two companies exporting coal to 
Burma. The assessee company agreed 
thereunder to pay, in consideration of 
the other company forbearing from ex- 
porting and procuring coal for its ex- 
port by the assessee-company. five annas 
per ton (subsequently raised to Rs, 1/5/0 
per ton). The amounts sọ paid to the 
other company were taxed in the hands 
of that company. The respondent com- 
pany claimed them as admissible business 
expenditure for the assessment years in 
question. The Revenue, on the other 
hand, claimed that the payments were 
for acquiring monopoly and were there- 
fore not allowable as revenue expendi- 
ture. This Court upheld the assessee’s 
contention that the expenditures were 
not for acquiring the monopoly, but were 
made to make the business more facile 
and profitable, that they were made as 
a temporary measure and not for deriv- 
ing an advantage of an enduring charac- 
ter. Observing that the agreement be- 
tween the two companies was not for 
any fixed term and could be terminated 
at any time at the volition of any of the 
parties. it was held that although an en- 
during benefit need not be of an ever- 
lasting character, it should not at the 
same time be transitory or ephemeral, 
so that it can be terminated at any time 
at the volition of either of the parties. 
Payments to ward off competition would 
constitute capital expenditure, provided 
the object is to derive an advantage by 
eliminating the competition over some 
length of time but such a result would 
not follow if there is no certainty of 
duration for such an advantage and the 
same could be put an end to at any time, 


322 S.C. [Prs, 11-15] 


Thus, what the extent of durability or 
permanence should be depended on the 
facts of each case, 


12. Payments made by a lessee of 
a limestone quarry to the Government, 
who were the lessors, in consideration of 
a covenant which eliminated competition 
in the lessee’s field of operations for 
twenty years, which was the lease period, 
were held to be capital expenditure for 
acquiring an enduring benefit: to the les~ 
see, 27 ITR 34 = 
On the other hand, registration of trade- 
marks under the Trade Marks Act, 1940, 
valid for a period of seven years only, 
on the expiry of which it had to be re- 
newed by paying fresh fees. was held 
not to bring any enduring benefit, and 
therefore, the fees paid for registration 
were not capital but revenue -expendi- 
ture, C. IL T. v; Finlay Mills, 20 ITR 
475 = (AIR 1951 SC 464). Registration 
is only a mode of ensuring the exclusive 
right in a trade-mark, and not the ac- 
quisition of the trade-mark itself, which 
would be an acquisition of a capital as- 
set. Such a distinction was made in a 
case where expenditure was for the re- 
newal of a licence, which was held to be 
a payment made as purchase price of a 
monopoly for the duration of the licence, 
which was only for twelve months. The 
thing that was paid for. it was said, was 
of a permanent quality, that is. the mono- 
poly, although its permanence being con- 
ditioned by the renewal of the terms 
under which the licence was granted was 
shortlived. Such an expenditure was 
treated as of that class to which a pre- 
mium of the grant of a lease belongs, 
which, admittedly, is not deductible, 
(see Henriksen v. Grafton Hotel Ltd., 
(1942) 24 Tax Cas 453); In Strick v, Re- 
gent Oil Co, Ltd., 43 Tax Cas 1 at p. 38; 
Lord Reid, however, limited the deci- 
sion in Henrikson’s case, (1942) 24 Tax 
Cas 453 to its own special facts and ex- 
pressed his disagreement with it if it 
was to be held to have laid down any 
general proposition. The expression ‘en- 
during advantage’ is .thus, a relative term, 
not enduring in the sense of its being 
permanent, but is sufficiently durable 
depending upon the nature of the terms 
upon which it can be acquired. So also 
the expression ‘once and for all’, which 
does not mean payment at one time of 
the whole amount, but includes payment 
of a lump sum, as distinct from recur- 
rent, distributed in periodic instalments. 


13. The other test sometimes ap- 
plied is payment when it is referable to 
fixed capital or capital assets as against 
payment referable to circulating capital 
or stock-in-trade. But this test also is 
not capable of being treated as of uni- 
form application. Price paid for the ac- 
quisition of a capital asset may take 

sometimes the form of payments of a 
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revenue character. The simplest ex- 
ample is interest paid on the unpaid pur- 
chase price of capital asset. Though in 
relation to and referable to acquisition 
of a capital asset, it is nonetheless a re- 
venue disbursement. On the other hand, 
in 27 ITR 34 = (AIR 1955 SC 89) where 
the payment in question wag for elimi- 
nating competition, the test of the ex- 
penditure kaving been incurred for and 
referable to a capital asset was applied. 

14. Acquisition of the goodwill of 
the business is, without doubt, acquisi- 
tion of a capital asset, and therefore, its 
purchase price would be capital expen- 
diture. It would not make any difference 
whether it is paid in a lump sum at one 
time or in instalments distributed over a 
definite period, (seeIn Re Ramfidas Jaini 
and Co., (1945) 13 ITR 430 (Lah) and 
Kuppuswami v., C. I, T., 25 ITR 349 = 
(AIR 1954 Mad 931)). Where, however, 
the transaction is not one for acquisition 
of the goodwill, but for the right to use 
it, the expenditure would be revenue ex- 
penditure. 


15. Tlustrative of such cases is 
the one in Ogden v, Medway Cinemas 
Ltd.. (1934) 18 Tax Cas 691 where the 
respondent-zompany acquired by assign- 
ment the rights of the assignor under 
an underleese, by which he became the 
lessee of the cinema hall, together with 
the fixtures, fittings and furniture. at a 
yearly rent. There was also a supple~ 
mental deed by which he was granted 
the goodwill of the cinema business on 
payment of 500/- per annum. ‘The 
supplemental deed was to run  concur~ 
rently with the underlease. that is for 
13 years, and was to cease if the under~ 
lease was terminated. The deed also con- 
tained an option for the purchase of the 
head lease and the goodwill for £ 3,500. 
The payment of & 500/- per annum 
under the supplemental deed was held 
to be an admissible deduction. At p. 695 
of the report, Finlay, J., pointed out that 
though the deed used the expression 
‘grant of goodwill for a period’ there was 
no sum mentioned as being the payment 
for that, fcllowed by a distribution of 
that sum in instalments, “but the thing 
is expressed to be for a payment of 
£ 500 per annum” without reference to 
any lump sum followed by a splitting up 
into annual payments. “The substance of 
the matter here seems to me to be this 
— and I think it is supported by the ac- 
tual languaze used, in particular by the 


_express provision contained later for the 


purchase in certain circumstances of the 
goodwill — that this is a revenue pay- 
ment for the use during a certain period 
of certain valuable things and rights.” 
As Lord Halsbury put it in a case where 
a lump sura was expressly provided for 
but was payable by instalments, there 
is an antecedent debt and the instalments 
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are paid in liquidation of that debt (see 
The Secretary of State for India v. Sco- 
ble, 1903 AC 299), 


16. Another case, illustrative of 
such a test. is in Jones v. Commr, of In- 
land Revenue, (1920) 7 Tax Cas 310 
where there was a sale of property for 
a lump sum of £&.750, £.300 out of which 
were payable by three equal instalments, 
and the balance of £.450 payable by a 
royalty. The whole of £.750 was treated 
as a capital sum, but there was a fur- 
ther clause “to pay by way of additional 
consideration a further royalty of 10 per 
rent upon the invoice price of all machi- 
nes constructed under the said inventions 
and sold during the period of ten years.” 
In respect of this latter sum. it was held 
that since it was dependent on the volume 
of business, which rose and fell with the 
chances of the business, it was income 
and not capital, although it was actual- 
ly referable to the purchase price. In 
Commrs, of Inland Revenue v, Ramsay, 
(1936) 20 Tax Cas 80 the assessee pur- 
chased a dental practice for a primary 
price of &.15,000. That was to be satis- 
fied first by an immediate payment of 
£.5,000 and as to the balance of £.10,000 
by payment each year, for ten years, of 
a sum equivalent to 25 per cent of the 
net profits of the practice for each year, 
Such annual payment obviously might 
vary from time to time depending upon 
the quantum of business and the profits. 
Nevertheless, the price of £.15,000 was 
mot otiose, nor the balance of £ 10,000 after 
the initial payment of £.5,000. The only 
thing that was stipulated by the parties 
was that the vendor was satisfied with 
receiving 25 per cent of the net profits 
each year for the period of ten years, even 
if the actual payment turned out on the 
whole to be more or less than £.15,000. 
As Lord Wright said, the figure of 
£ 15,000 “permeates the whole of the 
contract and upon which the whole con- 
tract depends. That being so, I think 
that the £.886 in question (one of the 
sums equivalent to 25 per cent of the net 
profits) was a sum in the nature of capi- 
tal, and therefore, it was not competent 
for the Respondent to deduct it in re- 
turning his total income”. That the sum 
of £.15,000 was the lump sum purchase 
price was also made clear by Lord Greene 
when he said that a payment less than 
that amount could be made only if Cl. (4) 
of that agreement came into operation, 
that is, if the assessee continued his prac~ 
tice for the whole of the period of ten 
years. If he were to cease to practise, 
say after seven years, he would be liable 
to pay the whole of the balance of 
£.15,000 then remaining due. The tran- 
saction was thus viewed as a purchase 
of the business for a fixed amount, pay- 
able in ten years by annual instalments, 
which by the mode of payment, agreed 
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to between the parties, might at the end 
turn out to be more or less than the 
agreed purchase price of £.15,000. Un- 
like Ramsay’s case, (1936) 20 Tax Cas 
80 in Vithaldas Thakordas and Co. v, 
C. I. T.. 14 ITR 822 = (AIR 1947 Bom 
302) there was no fixed lump sum, nor 
a definite period during which payments 
were to be made. One Vithaldas Thakor- 
das, who during his lifetime carried on 
bullion business in the name of Vithal- 
das Thakordas and Co., died in 1930 
leaving him surviving his widow Bai 
Tarabai, Under an arrangement made 
by the gaid Tarabai, first with five and 
later on with four persons, the name 
of Vithaldas Thakordas and Co. was used 
by those persons carrying on their own 
business in partnership, The partnership 
deed provided that in consideration of 
Bai Tarabai “having agreed to allow the 
partnership to use the name of Vithaldas 
Thakordas and Co, for the purposes of 
partnership”, the partnership would pay 
out of the net profits an amount equiva- 
lent to two annas in the rupee of the 
net profits. It also provided that after 
payment of the said amount out of the net 
profits, the balance of net profits would 
be divided amongst the partners accord- 
ing to their respective shares. No term 
was fixed for the duration of the use. of 
the goodwill. Evidently. the right to use 
the name would cease when the partner- 
ship ceased to pay the amount of two 
annas in the rupee in the partnership’s 
net profits. On a question whether the 
payment was an admissible deduction, the 
High Court of Bombay. relying on (1934) 
J8 Tax Cas 691 held that the payment 
‘was a revenue expenditure. the transac- 
tion between the partnership and the 
said Bai Tarabai being not a purchase of 
the capital asset. It is true that the 
words used in the document were such 
as one would find in a document of a 
licence. But, as already stated it is not 
the form but the substance of the tran- 
saction that matters. Besides, the deci- 
sion did not rest on those words but on 
what truly the nature of the transaction 
was and the analogy it bore with that in 
(1934) 18 Tax Cas 691. 


17. A case of a similar nature is 
also to be found in Travancore Sugars 
and Chemicals Ltd. v. C. I. T., 62 ITR 
566 = (AIR 1967 SC 477). There the 
assessee-company was floated to take 
over the assets of three undertakings run 
by Travancore Government, a sugar 
manufacturing concern, a distillery and 
a tincture factory. The first was to be 
purchased for Rs, 3.25 lacs, the second 
on a joint valuation of parties, and the 
third on the book value of the assets. 
Clause (7) of the agreement provided 
that apart from the cash consideration 
the Government would be entitled to 
20 per cent of the annual net profits 
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subject to a maximum of Rs, 40,000 after 
providing for depreciation and the re- 
muneration payable to the company’s 
treasurers and secretaries, The question 
was whether a sum of Rs, 42,480 paid in 
the previous year in question was a capi- 
tal or a revenue expenditure. Revers- 
ing the High Court’s judgment, which 
held it to be a capital disbursement, this 
Court held that it was a revenue expen- 
diture and gave for its decision three 
reasons, namely, (a) that the payment was 
for an indefinite period, (b) that it was 
related to annual profits which flowed 
from the trading activities and had no 
relation to the capital value of the assets, 
and (c) that the payment was not related 
to, nor tied up in any way to any fixed 
sum agreed between the parties as part 
of the purchase price of the three under- 
takings. These were also the three con-~ 
siderations applied by Lord Greene, M, R. 
in Commissioners of Inland Revenue v. 
36/39 Holdings Ltd.. (1944) 25 Tax 

173 at p. 183, 


18. The question whether the 
disbursements in question partake the 
character of one or the other mainly de- 
pends upon the construction of the docu- 
ment of January 2, 1951 and the true 
nature of the transaction embodied there- 
in. Cl. (2) of the document, no doubt, 
uses expressions, such as “agreed to sell” 
and “the purchase price of the goodwill”. 
These expressions, however, are as 
repeatedly stated in a number of cases, 
not determinative of the exact nature 
of the transaction or the relation- 
ship between the parties arising there- 
from. Though clause (2) uses ex- 
pressions which on a superficial view 
might: appear to indicate a sale of ‘the 
goodwill, neither that nor any other cla~ 
use mentions what its purchase price 
was. The document is not one of those 
where the price is expressed at a lump 
sum, and is made payable by specific in~ 
stalments within a specified period. In 
some cases, it may even be possible that 
parties might agree to a lump sum as the 
price and yet, as in Ramsay’s case, (1936) 
20 Tax Cas 80 agree that such sum should 
be payable out of the profits at a certain 
percentage, where the purchaser is not 
in a position to pay the price at a time 
or even by instalments, except at a parti- 
cular rate from out of the profits of the 
business taken over by him. But in such 
a case the payment, even if out of the 
profits, is tied up with a lump sum, that 
is, with the purchase price agreed to be- 
tween the parties and which assumes the 
character of a fixed debt, cl. (2) clearly 
does not fix such a price nor mentions 
a lump sum in respect of which annual 
payments as provided therein are to be 
made, 

19. The clause, no doubt, pres- 
cribes the mode and the quantum of 
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payment, that is, a share of five annas 
four pies in the rupee in the net profits 
of the business, payable during the life- 
time of Padamsi and after him during 
the lifetime of his wife Bai Premlata if 
she were to survive him, and then to 
their son during his lifetime. Two things, 
however, may at once be observed, first- 
ly. that the duration of payment is in- 
definite, unlike Ramsay’s case, (1936) 20 
Tax Cas 80 and secondly, the amount is 
indefinite, depending as it does upon the 
rise and fall in the profits of the busi- 
ness, Obviously, the payment is not re- 
lated to any lump sum fixed as the pur- 
chase price. On the contrary, it is direct- 
ly related to and dependent upon whe- 
ther at all and what profits are made. 
Further, the document is totally silent 
as to what is to happen to the goodwill 
if Amratial Parikh or his partners, if he 
were to enter into a partnership, cease 
to carry on the business in the name of 
Devidas Vithaldas & Co. or at all. I¢ is 
silent as to whether the goodwill would 


remain with him and/or his part- 
mers, or whether it would revert 
to Padamsi or his heirs, The tran- 


saction thus contains all the grounds 
given in the case of Travancore Sugars 
and Chemicals Ltd., 62 ITR 566 = (AIR 
1967 SC 477), upon which this Court 
concluded there that such payments 
could not be treated as capital disburse- 
ments, namely, an indefinite period, ab- 
sence of any expressed lump sum, and 
payment relating to profits and not be- 
ing tied up with any fixed sum agreed 
to a the purchase price of a capital 
asset. 


20. Quite apart from these cons 
siderations, clause (6) itself contains in 
dications of the transaction not being an 
outright purchase of the goodwill. It 
will be recalled that that clause provides 
that in the event of Amratlal transferring 
or assigning his business to any one else 
or entering into partnership or otherwise 
remaining interested in the said business, 
by whomsoever carried on in the name 
of Devidas Vithaldas & Co., then in any. 
such events and “so long as any such 
business be carried on in the name, style 
and firm of Devidas Vithaldas and Co. or 
any other name resembling or similar 
thereto”. the assignees of Amratlal and/or 
any such other person or persons as 
aforesaid, carrying on the business in the 
said name, shall pay the said share in 
the profits to Padamsi, after him to his 
widow and after her to his son. The 
clause thus indicates that the payment 
fs to be made so long as the business is 
carried on in the name of Devidas Vithal- 
das and Co, and not otherwise. The cla« 
use further provides that the said Amrat~ 
fal shall not assign or transfer or other- 
wise dispose of the said business or the 
goodwill thereof (meaning thereby the 
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business carried on in the said name ex- 
cept upon a condition that such an as~ 
signee or transferee shall enter into a 
similar agreement with Padamsi or his 
wife or his said son, as the case may 
be, whomsoever required to do so. When 
Amratlal took Chandrakant Parikh as 
his partner, it was in pursuance of this 
covenant that the deed of partnership 
between them expressly provided for 
the payment of 0/5/4 in a rupee in the 
met profits.and further provided that it 
would be after such payment was made 
that the partners could divide the bal- 
ance left as their shares of the profits. 
21. Jf the transaction embodied 
in the deed, dated January 2, 1951 was 
an outright purchase of goodwill, there 
was no mecessity of clause (6) in that 
deed providing for the partnership which 
Amratlal would enter into in the future 
or his assignee or transferee having to 
pay the said share so long as he or they 
continued to carry on business in the 
said name. It is also inconceivable that 
if Padamsi was selling the goodwill, he 
would enter into an agreement which 
provided no fixed purchase price, no spe« 
cific period during which the purchaser 
would be liable to pay it except an in- 
definite period, i.e, until the business 
was carried on in the said name, leaving 
to the volition of the other party 
to use the said mame or not or to 
cease to do so at any time. If the 
transaction was intended to be an out- 
right sale of a capital asset, the deed in- 
corporating it would have contained a 
fixed purchase price and even if such a 
fixed purchase price were to be payable 
not at once but by instalments, such 
payments would be relatable to and tied 
up with such a lump sum. Even if such 
instalments were to be payable out of 
the profits of the business, such instal~ 
ments would be relatable to the price, 
and for a period until it was satisfied 
and not to the profits which would fluc- 
tuate from year to year. In such a case, 
even if the purchase price is payable by 
instalments and out of profits, the docu« 
ment would contain both a fixed pur- 
chase price and a definite period during 
which such price would have to be liqui~ 
dated. r 
22. On the facts of the case, the 
conclusion is inescapable, even apart 
from the ratio in the Travancore Sugars 
and Chemicals’ case, 62 ITR 566 = (AIR 
1967 SC 477) being applicable, that the 
transaction was, as held by the Tribunal, 
a licence and not a sale of the goodwill. 
The disbursements in question, therefore, 
were in the nature of royalty’ and must 
be treated as admissible deductions. In 
this view, it does not become necessary 
to go into the question whether clause (6) 
in the deed, dated January 2, 1951 and 
clause (5) in the deed. dated October 18, 


t 
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1951 contained overriding provisions by. 
reason of which payments in question 
could not form part of the assessable pro- | 
fits of the firm. : 

23. The appeals are, in this view, 
allowed with costs both here and in the 
High Court. The costs, however, will ba 
only one set of costs, 

SIKRI, C. J.:— 24, I have read 
the draft of the judgment prepared by 
Shelat, J. but I regret I am unable to 
agree with his conclusions. He has sef 
out all the relevant facts and the rele~ 
vant documents and it is not necessary, 
for me to burden my judgment with them, 


25. It seems to me that there is 
no difficulty in interpreting clause 2 of 
the dissolution deed. It says what if 
meant to convey, that is, there is an 
agreement to sell and sale of the good- 
will of the partnership which belonged 
to Padamsi alone to Amratlal. It is diffi- 
cult to water down the words “As con= 
sideration for and in full satisfaction of 
the purchase price of the goodwill” by. 
any of the subsequent clauses, 


26. Reliance is placed on the deed 
dated October 18, 1958, executed by. 
Amratlal and one Chandrakant V. Parikh. 
This deed also recited that “the goodwill 
of the said business belonged solely to 
the said Padamsi which he, the said 
Amratlal, had ‘bought? in consideration 
of, his agreeing to pay a share of eight 
annas in the rupee to Padamsi”. I find 
it again difficult to go against the ex~ 
press wording of the deed when there 
is no clear clause overriding those words, 
I am not averse to discovering the sub« 
stance of a transaction but there is a 
limit to the extent I can disregard the 
language in a commercial document. Re- 
liance is placed on clause ‘5 of this deed. 
T am unable to say that this clause has 
the effect of converting a sale into a 
licence. It is argued that the mode of 
payment of the purchase price shows 
that it was not a purchase, I am unable 
to see how a mode of payment of pur- 
chase price of any capital asset can con= 
vert a capital -payment into a revenue 
payment in the hands of the vendee. It 
may be that the mode of payment may 
affect the character of the receipt in the 
hands of the vendor but as far as the 
vendee is concerned, I am unable to 
agree that the mode of payment can con- 
vert what is obviously a capital pay- 
ment or expenditure into a revenue pay- 
ment or expenditure. Reliance was plac- 
ed on the three grounds adopted by this 
Court in 62 ITR 566 = (AIR 1967 SC 477) 
viz., indefinite period, absence of any 
expressed lump sum, and payment relat« 
ing to profits and not being tied up with 
any fixed sum agreed to as the purchase 
price of a capital asset. I am unable to 
regard these grounds as conclusive in a 
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case where there can be no doubt that 
the capital asset has been sold. If A sells 
his house to a company for its office and 
stipulates that in full satisfaction of the 
purchase price he will receive annual 
payments relating to profits without 
stipulating for a fixed sum, I doubt if 
anybody will argue that the company 
can deduct the annual payments as re~ 
venue expenditure. The fact that it is 
a sale of a capital asset like goodwill does 
not make any difference, 

27. It was urged that it is not 
really an out and out sale of good- 
will because there is no clause providing 
what is to happen if the vendee of the 
goodwill ceases to carry on the business. 
To my mind, the absence of such a cla- 
use further reinforces the conclusion that 
it was an out and out sale. This clause 
was not inserted because it would be out 
of place in a case of sale, 

28. Reliance was also placed on 
clause 6 which has been set out in detail 
in the judgment of Shelat, J. In my view, 
this does not have any bearing on the 
question under consideration. It seems 
to me that this clause has been inserted 
in the deed in order to safeguard the in- 
terest of the vendor, who was keen to see 
that he would get as much as possible 
for the sale of the goodwill. On the facts 
Tt am also of the opinion that the good- 
will was an asset of an enduring nature. 
The very fact that payment was to be 
made over a number of years and the 
nature of a chartered accountant’s busi- 
ness lead to this conclusion, 

29. In my view, it is a very în- 
genious attempt to avoid payment of tax 
by making it appear somehow that the 
payment of purchase money may be 
treated as payment of a royalty. In the 
view I take of the deed it is not neces- 
sary to discuss the numerous cases Tre- 
ferred to by Shelat, J. In my opinion, 
the High Court came to the correct con- 
clusion and the appeals should be dis- 
missed with costs, 


BY THE COURT 


30. In view of the decision of the 
majority. the appeals are allowed with 
costs in this Court and in the High Court. 
One sez of costs, 

Appeals allowed. 
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State of Kerala v. A. P. Pillai (Khanna J} 


A. Y. R. 
Penal Code (1860), Section 420 — 


Cheating — Dishonest intention at time 
of making promise is necessary. (Para 16) 


To hold a person guilty of the offence 
of cheating, it has to be shown that his 
intention was dishonest at the time of 
making the promise. Such a dishonest 
intention cannot be inferred from the 
mere fact that he could not subsequently 
fulfil the promise. {Para 16) 

Mr. A. R. Somanatha Iver Sr. Advo- 
cate, Mr. A, G. Pudissery Advocate with 


him, for Appellant: A. S. R. Chari Sr, 
Advocate (M/s. S. K. Mehta and K. L. 
Mehta, Advocates of M/s. K. L. Mehta 


and Co. and M/s. K. R. Nagaraja and M. 
Qamaruddin Advocates with him), for 
Respondents. 


The following Judgement of the Court 
was delivered by 


KHANNA, Ju Three brothers 
Pareed Pillai, Kader Pillai and 
Mohammed Pillai, partners of A. Pareed 
Pillai and Bros, Alwaye as well as K. M. 
Kurien Assistant Goods “Clerk in the 
Southern Railway at Alwave were tried 
In the cour: of Special Judge. Trichur for 
an ‘offence under Section 120B Indian 
Penal Code on the following charge: 

“That vou (1) Sri A. Pareed Pillai, 
(2) Sri A. Kader Pillai (3) Sri A. 
Mohammed Pillai and (4) Sri K. M. Kurien 
accused 1 to 4 between December 1962 or 
earlier and June 1963. at Alwave agreed 
to do an illegal act.or acts, to wit. accus< 
ed Nos. 1 and 2 to present forwarding 
notes in respect of coconut oil tins to be 
booked without actually tendering tins 
with coconut oil. but only some empty 
tins. accused No. 4 to issue railway re- 
ceipts in respect of such forwarding notes 
and accused No. 1 to present the railway 
receipts in support of hundies drawn on 
others in the Federal Bank Ltd.. Alwave 
and obtain value of the hundies and ac- 
cused No. 3 to get empty tins transported 
and stored at the Alwave Railway Station, 
The said acts were done in pursuance of 
the agreement between you. These acts 
constitute offences punishable under Sec- 
tion 5 (2) of Act II of 1947 and Section 5 
(2) of Act 1947 read with Section 109 of 
the I. P. C.. Section 420 of the Indian 
Penal Code. Section 420 of the Indian 
Penal Code read with Section 109 of the 
Indian Penai Code. Section 107 of the 
I. P. C. and S5. 197 read with S. 109 of the 
I. P. C. You have therefore committed an 
offence punishable under Section 120B of 
the Indian Penal Code. and within my 
cognizance.” 

In addition to the above there were eishf 
charges (charges 2 to 9) against Kurien 
accused for an offence under Section 5 (1) 
(d) read with Section 5(2) of the Preyen- 
tion of Corruption Act. Five charges 
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{charges 10. 12, 13. 15 and 16) were fram- 
ed against Pareed accused for an offence 
under Section 109 Indian Penal Code 
read with Section 5 (2) of the Prevention 
of Corruption Act. Likewise. there were 
three charges (charges 11. 14 and 17) 
for an offence under Section 109 Indian 
Penal Code read with Section 5 (2) of 
the Prevention of Corruption Act against 
Kader accused. Three charges (charges 18, 
9 and 20) were framed under Section 420 
Indian Penal Code against Pareed Pillai 
accused. Charges 18 and 19 were also 
framed against Kader and Mohammed ac- 
cused for offence under Section 420 read 
with Section 34 Indian Penal Code. 
Charge No. 21 was for an offence under 
Section 420 read with Section 109 Indian 
Penal Code against Kader and Mohammed 
accused. Charge No. 22 was for an of- 
fence under Section 197 Indian Penal 
Code against Kurien accused. while charge 
No. 23 was for an offence under Section 
197 read with Section 109 Indian Penal 
Code against Pareed and Kader accused. 
The Special Judge acauitted Mohammed. 
accused No. 3. Pareed accused No. 1 was 
convicted under S, 120-B, Indian Penal 
Code, S. 5 (2) of the Prevention of Corrup= 
tion Act read with Section 109 Indian 
Penal Code and Section 420 Indian Penal 


Code and -was sentenced to undergo. 


rigorous imprisonment ‘for a period of 
three years on the first count. rigorous 
imprisonment for a period of three years 
and a fine of Rs. 5,000 on the second 
count and rigorous imprisonment for a 
period of one year on the third count. The 
substantive sentences of imprisonment 
were ordered to run concurrently. In 
default of payment of fine. Pareed accus~ 
ed was sentenced to undergo rigorous im- 
prisonment for a period of six months. 


2. Kader, accused No. 2. was con- 
victed for offences under Section 120B 
Indian Penal Code, Section 5 (2) of the 
Prevention of Corruption Act read with 
Section 109 Indian Penal Code, Section 420 
read with Section 34 Indian Penal Code 
and Section 420 read with Section 109 
Indian Penal Code. and was sentenced to 
undergo rigorous imprisonment for a per- 
iod of one year on each of the four counts. 
All the sentences were ordered to run 
concurrently. 


3. Kurjen accused No. 4. was con- 
victed under S, 120-B Indian Penal Code 
Section 5 (2) read with Section 5 (1) (d) of 
the Prevention of Corruption Act and 
S. 420 read with S. 109 Indian Penal Code 
and was sentenced to undergo rigorous) 
imprisonment for a period of three vears 
on each of the first two counts and rigor- 
ous imprisonment for a period of one vear 
on the third count. The sentences were 
ordered to run concurrently. 
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4, On appeal the Kerala High 
Court acquitted Pareed and Kader accus- 
ed and set aside their conviction on all the 
counts. The conviction of Kurien accused 
was maintained only for the offence 
under Section 5 (2) read with Section 5(1) 
(d) of the Prevention to Corruption Act. 
The sentence of rigorous imprisonment 
for a period of three years on that count 
was confirmed. 


5. Appeal No. 71 of 1969 was filed 
by the State of Kerala against the ac- 
quittal of Pareed and Kader accused. It 
may be stated that appeal No. 31 of 1969 
was filed by Kurien accused against his 
conviction under Section 5 (2) read with 
Section 35 (1) (d) of the Prevention of Cor~ 
ruption Act, while appeal No. 73 of 1969 
was filed by the State of Kerala against 
Kurien accused praving for his convic- 
tion for offence under Section ‘120B 
Indian Penal Code as well as for offence 
under Section 420 read with Section 109 
Indian Penal Code. Both appeals 31 and 
73 were not pressed and as such were 
dismissed on January 19. 1972. We are 
thus left with appeal No. 71 of 1969 only, 


6. The prosecution case is that the 
business of a firm A. Pareed Pillai and 
Bros, (hereinafter referred to as the 
firm) was to sell coconut oil and to send 
it by rail to different places in India. Iį 
had been engaged in this business for 
over 15 years. The firm had an accounf 
with the Federal Bank Ltd. Alwave (here- 
inafter referred to as the bank) and was 
allowed overdraft facilities to the extent 
of Rs. 50.000 and discounting facilities to 
the extent of Rs. 5,00.000. The firm had 
furnished securities to the satisfaction of 
the bank authorities for these facilities. 
Pareed was a shareholder of the bank. It 
is stated that as a result of dealing in 
forward contracts, the firm suffered losses 
fn the end of 1962 and the beginning of 
1963. As the limit of overdraft facilities 
was reached. the partners of the firm with 
the help of Kurien accused resorted to the 
device of obtaining railwav receipts of oil 
tins from Kurien accused without actually 
delivering oil tins for booking. The four 
accused accordingly entered into a con- 
spiracy and in pursuance thereof. Pareed 
and Kader accused presented forwarding 
notes to Kurien accused without produc« 
ing coconut oil covered by the forwarding 
notes. Kurien accused on the basis of 
those forwarding notes issued railwav re- 
eeipts, Thirteen demand drafts drawn on 
various parties were sent to the bank. In 
support of those demand drafts thirteen 
railway receipts were also sent to the 
bank. Those railway receipts related to 
the period from February 2. 1963 to Anril 
24, 1963, The goods in respect of those rail- 
way receipts were however not consigned 
to the railwavs. To avoid detection. ft is 
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stated Mohammed accused sent about 3.000 
empty tins to the railway goods shed 
on or about the night of February 23. 1963 
and stacked them in such a manner 
that they were surrounded by a few 
tins full of coconut oil. 

= Te The case of the prosecution 
further is that on May 25, 1963 P. W. 1 
V. C. Chacko. Inspector of Accounts. 
Southern Railway made a surprise check 
at Alwaye railway station, Chacko found 
that Kurien accused had issued thirteen 
railway receipts during the period from 
Febuary 2. 1963 till April 24, 1963 to the 
firm in respect of 3.525 tins of coconut oil 
for being consigned to different stations. 
Although the loading register revealed 
that no tin of coconut oil in respect of 
the above thirteen railway receipts had 
been despatched from. Alwaye railway 
station. there were found only 43 tins 
containing. coconut oil and 2.807 empty 
tins at the railway station. Similar 
malpractices were found in respect of 
railway receipts issued in favour of the 
firm from Chalakudi and Irinjalakuda 
railway stations. We are not, how~< 
ever, concerned with the railway receipts 
fssued from Chalakudi and Irinjalakuda 
railway stations. in the present appeal 
which relates only to the case covered by 
the thirteen railway receipts issued bv 
accused No. 4 at Alwave railway station, 
Report dated May 30. 1963 was sent by 
the Assistant Commercial Superintendent 
of Southern Railway. Olavakkot to rail- 
way police Cochin Harbour on the basis 
of facts which had come to light as a re- 
sult of the surprise check by Chacko. A 
case was registered on the basis of the 
above report. 


8. The investigation of the case ré4 
vealed that the bank credited in the ac- 
count of the firm the amounts of the thir- 
teen demand drafts drawn on the parties 
to whom the coconut oil tins mentioned in 
the thirteen railway receipts relating to 
the above mentioned demand drafts were 
to be sent. The amounts were credited in 
the account of the firm on the presentation 
of the demand drafts although the demand 
tlrafts were not accompanied by the rail- 
way receipts. The railway receipts in at= 
cordance with the practice prevailing for a 
number of years used to be sent by the 
firm to the bank subseauently, 

9. After the thirteen railway re- 
eelpts in question were received by the 
bank. the bank sent the thirteen demand 
drafts along with the railway receipts to 
the bank branches in different cities for 
realising the amounts of the demand 
drafts. Two out of those demand drafts 
were Nos. 1582A and 1582B drawn on 
Ramkumar Mataprasad. Ranigani. 
Govindram Khaitan (P. W. 29) is a partner 
of that firm, Demand draft 1582A was for 
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an amoun* of Rs. 12,000. while demand 
draft 1582B was for an amount of Rs. 
21,600. The railway receipts in respect 
of these two demand drafts were No. 
956437 dated February 13, 1963 for 350 
tins and No. 956505 dated February 25. 
1963 for 350 tins. The amount of those 
two demand drafts totalling Rs. 33,600 was 
paid by the firm Ramkumar Mataprasad. 
The oil tirs mentioned in the railway re- 
ceipts were, however. not received by 
Ramkumar Mataprasad as those tins were 
not consigned to the railways by the firm 
of accused-respondents. As regards the 
remaining eleven demand drafts. the 
amounts thereof were not received by the 
bank from the parties on whom the de- 
mand drafts were drawn. Credit entries 
in respect of those eleven demand drafts 
for an aggregate amount of Rs. 1.69,569.20 
were consequently reversed by the bank 
in the account of the firm. Proceedings 
for the recovery of the amount which 
thus became due to the bank were also 
initiated by the bank. The case of the 
prosecution so far as the offence of cheat~ 
ing, with which alone we are now con= 
cerned, was thaf Pareed and Kader ac- 
cused had made false representation in 
respect of the booking of the tins of 
coconut oil and thereby induced the other 
parties to act to their detriment. 


10. At the trial the plea of Pareed 
and Kader accused was that the demand 
drafts used to be sent to the bank. The 
bank thereafter discounted those demand 
drafts and credited the amounts thereof 
in the overdraft account of the firm. The 
railway receipts in respect of those de- 
mand drafts used to be handed over to 
the bank only after the goods were book« 
ed. The practice of discounting the de- 
mand drafts by the bank even before the 
production of the railway receipts was 
stated to have been in vogue since a long 
time and had the approval of the autho- 
rities of the bank. After the present case 
was registered. the bank. according to the 
above accused. called back all the out- 
standing demand drafts and debited them 
fn the account of the firm. Pareed and 
Kader accused denied having sent any 
empty tins to Alwaye railway station. 


11. The trial Judge as stated above 
accepted the prosecution case regarding 
the complicity of Pareed. Kader and 
Kurien and convicted and sentenced them 
as above. On appeal the High Court 
maintained the conviction of Kurien ac- 
cused only for the offence under Sec- 
tion 5 of the Prevention of Corruption 
Act. It was held by the High Court thag 
the evidence about the transport of empty ` 
tins to Alweve railway station on behalf 
of the firm of the accused was not 
convincing, It was further held that the 
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representation which was made by Pareed 
and Kader accused related solely to the 
supply in future of tins of coconut oil. As 
_fthere was no cogent evidence to show 
` that the accused did not have the intention 
to fulfil their promise to supply coconut 
oil tins at the time of making the repre- 
sentation, the offence of cheating against 
them was held not to have been proved. 


~ 12 The first contention which has 
been advanced in this Court on behalf of 
the appellant-State is that the accused- 
respondents cheated the bank inasmuch 
as they induced the bank authorities to 
credit the amounts of demand drafts in 
the account of the:firm by representing 
that the oil tins relating to those demand 
drafts had been consigned to the railwavs. 
In. this connection. we find that P. W. 9 
Vidyadharan. who was the accountant of 
the bank. has deposed that the bills dis- 
counted at the bank were two types. do- 
cumentary bills and clean bills. When a 
bill was backed by a collateral document, 
ft was called documentary bill. The other 
bills were termed clean bills. When a 
_ bill was produced and accepted for dis- 
S count the proceeds were credited to 
the party’s account. The firm of the ac- 
cused, according to the witness. furnished 
securities to the satisfaction of the bank 
for the discounting facilities. Railway 
receipts were normally accepted for dis~ 
count and were classified as documentary 
bills. The discounting of the bills was 
sanctioned by the agent of the bank. It 
is further in the testimony of the witness 
that the demand drafts were given first 
and the railway receipts were given only 
subsequently. The firm of the accused- 
. respondents alone was given the conces~ 
sion to produce railway receipts subse- 
quently. The fact that the firm of the 
accused had been given the credit for the 
amounts of demand drafts without rail- 
way receipts was mentioned in the week- 
ly return sent to the head office of the 
. bank. The witness has added that the 
above practice was in vogue since 1959. 


13. P. W. 11 Narasimhan Potti was 
fhe agent of the bank. According to him, 
the firm of the accused respondents was 
the principal constituent of the Alwave 
branch of the bank. The amounts of the 
demand drafts issued by the firm used 
to be credited in the account of the firm 

' without production of the railway receipts. 
The railway receipts used to be produced 
initially after two or three days of the pro- 
duction of demand drafts. but subs- 
sequently this period was extended up to 
25 or 26 davs. The witness has also added 
that the above practice was being follow- 
ed with the knowledge of the Managing 
Director. It is also in the testimony of 
the witness that there was no requisition 
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from the accused-respondents to credit 
the amounts in their account without the . 


` production of the railway receipts. 


14. K. P. Hormis (P. W. 20) was 
the Managing Director of the bank. Ac- 
cording to this witness, the firm of the 
respondents had 251 shares of Rs. 20 each 
in the bank. Pareed accused had 110 
shares while his wife had 101 shares in 
the bank. The wives of Pareed, Kader 
and Mohammed accused had assets and 
gave guarantee to the bank for the facility. 
afforded to the firm, Equitable mortgage 
of four properties was also created in 
favour of the bank in that connection. 
Some vehicles like a lorry. three scooters 
and a standard car too were hypothecated 
in favour of the bank. The witness has 
admitted that as a result of enauiry it 
came to his notice that the practice of cre- 
diting the demand drafts without the rail- 
way receipts had been in vogue. 

15. The evidence on record thus 
reveals that the practice followed by the 

in the case of the firm of the accus-+ 
ed-respondents since 1959 was to vive 
credit to the firm for the amounts of de~ 
mand drafts without the production of 
the railway receipts, This was indeed the 
finding of the High Court. 


. 16. It would follow from the 
above that it was not in pursuance of any 
representation regarding the consignment 
of oil tins to the railway that the bank 
gave credit to the firm of the accused for 
the amounts of the demand drafts. On 
the contrary. the amounts of demand 
drafts were credited in the account of the 
firm immediately on receipt of the de- 
mand drafts even though they were not 
accompanied by the railway receipts. The 
railway receipts were. no doubt, to be 
sent by the accused to the bank sub= 
sequently, but there is no cogent evidence 
to show that at the time when the accus- 
ed sent the demand urafts they did not 
have the intention to send subsequently 
railway receipts in respect of oil tins 
which were actually delivered to the rail- 
ways. The material on record indicates 
that more than 5.000 oil tins were despa- 
tched to various stations from Alwaye 
railway station on behalf of the firm of 
the accused-respondents during the period 
from February 2, 1963 to April 24. 1963. 
Those oil tins were appropriated by the 
railway authorities towards the railwav 
receipts of earlier dates and were sent 
to various stations, The fact that more 
than 5,000/~ oil tins were despatched on 
behalf of the firm of the accused to the 
various stations during the above period 
fs hardly consistent with a dishonest in- 
tention on their part. It mav be that the 
accused could not keen up the delivery of 

the oil tins to the railways and no tins could 

be despatched in respect of the said thir- 
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teen railway receipts but that fact can 
give rise only to a civil liability of the ac- 
cused. It is not sufficient to fasten a 
criminal liability on them. To hold a 
person guilty of the offence of cheating. 
it has to be shown that his intention was 
dishonest at the time of making the 
promise. Such a dishonest intention can- 
not be inferred from the mere fact that 
he could not subsequently fulfil the pro- 
mise. 


2 17. So far as the presence of empty 

tins at the railway goods shed is concern- 
ed, those tins.. according to the prosecut~ 
tion case, were transported under the dir- 
ection of Mohammed accused. Mohammed 
was acquitted by the trial court and his 
acquittal was not challenged in appeal. 
Pareed and Kader accused played no part 
in the transport of those tins to the rail- 
way goods shed. The High Court has 
disbelieved the evidence regarding the 
transport of the empty tins on behalf of 
the firm. We see no cogent ground to 
take a contrary view by reappraising that 
evidence. 


18, We are. therefore. of the view 
that the material on record does not war- 
rant interference with the finding of the 
High Court on the charge of cheating in 
so far as it related to the credit given by 
the bank of the amount of eleven demand 
drafts in question in the account of the 
firm. It mav also be observed that the 
bank has got collateral security in respect 
of the overdraft and discounting facilities 
to the firm of the accused-respondents 
and we have not been referred to anv 
material to show that the said security 
would not be sufficient to reimburse the 
bank for the amount due to it. 


19. It has been contended on be- 
half of the appellant-State that even if 
the accused-respondents were not guilty 
in respect of the other demand drafts, 
they were guilty of the offence of cheat- 
ing in so far as the two demand drafts 
honoured by the firm of Ramkumar 
Mataprasad of Raniganj were concerned. 
It does not appear from the judgment of 
the High Court that any separate or speci- 
fic argument was addressed in respect of 
those two demand drafts. Looking to all 
the facts. we are of the opinion that the 
demand drafts which were drawn on the 
firm of Ramkumar Mataprasad cannot be 
taken in isolation. The material on re- 
cord shows that the thirteen demand 
drafts in question. including the two de- 
mand drafts drawn on Ramkumar Mata~ 
prasad, were sent to the bank by the firm 
of the accused-resrondents in accordance 
with the practice which had been in vogue 
for a number of years of sending the rail- 
way receipts subsequent to the issue of 
demand drafts. The evidence adduced in 
the case. as already stated earlier. does 
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not warrant the conclusion that the accus- 
ed-respondents had no intention at the 
time of the issuing of the demand drafts 
that the oil tins for the price of which the 
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demand drafts were issued would not be‘ 


consigned to the railways. On the con- 
trary. as stated earlier, during the period 
in queszion more than 5.000 oil tins were 
despatched to different stations on behalf 
of the firm of the accused. The material 
on record further indicates that even in 
the past there has been occasion when 
the firm of Ramkumar Mataprasad hon- 
oured the demand draft and requested 
that the goods might be despatched sub- 
sequently. This would appear from the 
telegram dated August 4. 1961 sent bv the 
aforesaid firm to the firm of the accused. 
It is not in the evidence of Govindram 
Khaitan (P. W. 29). who is a partner of 
Ramkumar Mataprasad. that the said firm 
would not have paid the amounts of the 
two demand drafts if it had known that 
the oil tins had not been despatched. 

20. The view taken by the High 
Court in acquitting the accused~respond< 
ents has not been shown to us to be un- 


1 


reasonable. We. therefore. dismiss the P 


appeal. 
Appeal dismissed, 
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ment by Act 40 of 1964 — Where a Lect- 
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of 1969 and 64 of 1972). for Respondents. 


The Judgment of the Court was de- 
fivered by 


GROVER, J.:— This Judgment will 
dispose of all the four appeals from the 
judgment of the Guiarat High Court. 

2. Two appeals. i. e. Cr. As. No. 
190 & 191 of 1969 had been brought by 
certificate. The certificates being defec- 
tive for want of reasons they could not 
be entertained on that short ground. 
However. two petitions for special leave 
were filed and the same were granted. 
Those appeals (Cr. As. 63 & 64 of 1972), 
will be dealt with in this judgment. 


3. The facts may be stated. 
Manshankar Prabhashankar Dwivedi was 
at the material time a Senior Lecturer at 
the D. K. V. Arts & Science College, 
Jamnager which is a Government College 
Vallabhdas Gordandas Thakkar was a 
legal practitioner conducting cases before 
the Income tax and Sales tax Departments. 
He was also a resident of Jamnagar. It 
was alleged that in April 1964 the Phvsics 
practical examination for the first vear 
B. Se. was to be held by the Guiarat 
University. One of the centres was 
Surendranagar. Dwivedi had been ap- 
pointed as an Examiner for Physics 
practical. He is alleged to have accepted 
gratification of Rs, 500/- other than legal 
remuneration for showing favour to a 
candidate Jayendra Javantilal Shah by 
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giving him more marks than he deserved 
in the Physics practical examination. It 
is stated that he had obtained that amount 
through Thakkar, Dwivedi was charged 
with commission of offences under Sec- 
tion 161. Indian Penal Code. Section 5 (2). 
read with Section 5 (1) (d) of the Preven- 
tion of Corruption Act. 1947. hereinafter 
called the ‘Act’. Thakkar was charged 
under Section 165-A, Indian Penal Code, 
and Section 5 (2) of the Act read with 
Section 114 of the Indian Penal Code. The 
Special Judge who tried both these per~ 
sons found them guilty of the offences 
with which they were charged. He im~ 
posed a sentence of 2 years’ rigorous im- 
prisonment and a fine of Rs. 1.000/-. ( 
default further rigorous imprisonment 
for six months) on each of these persons. 
4. Both the convicted. persons filed 
appeals to the High Court. The High 
Court found that the prosecution case had 
been proved against both Dwivedi and 
ar on the merits but on the.view 
which the High Court expressed about 
the ambit and scone of the sections under 
which the charges were laid they were 
acquitted. The present appeals have been 
filed by the State against both these per- 
sons who are respondents before us. 


5. It is unnecessary to give the 
entire prosecution story. We may only 
refer to what is the last and final stage 
of that story. According to the pre-ar- 
ranged plan it was alleged that Pranlal 
Mohanlal who was the complainant and 
who was the brother-in-law of the student 
Jayendra went to the college. where the 
examination was to take place. along with 
a panch witness Shivlal. Thakkar was in 
the porch of the college and he demanded 
the money for being given to Dwivedi. 
Pranlal, however. insisted that the money 
would be paid after he had talked the 
matter over with Dwivedi and the work 
was done, Thakkar replied that Dwivedi 
was busy and would be available after 
some time. So they all left. Thakkar, 
followed them. When Pranlal and Shivlal 
reached the Trolly Station, Thakkar came 
there and asked them to go with him to a 
place called ‘Vikram Lodge’ which they 
did. There Thakkar again demanded. 
money but Pranlal gave the same reply 
which he had given before. At about 
11. A. M. these three persons came back to 
the college and went to the first floor 
where the examination hall was situated 
and stood outside the hall. There Thakkar 
brought Dwivedi and Dwivedi said “why 
are you delaying. You are a fool. You 
will spoil the life of the student. Pay the 
amount to Thakkar.” Then Pranlal paid 
Rs. 500/- to Thakkar in the presence of 
Dwivedi Thakkar counted the money 
and put it in his pocket. Dwivedi went 
back ta his room. Thereafter the signal 
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was yiyen and the raiding party arrived 
and made the recoveries. Necessary 
panchnamas were prepared. 


6. The High Court agreed with 

the Special Judge that the prosecution 
case against the present respondents in 
respect of the demand and acceptance of 
bribe of Rs. 500/- for the purpose of giv- 
ing more marks to Jayendra had been 
proved. It was, however. argued before 
the High Court that as regards Section 
1161. Indian Penal Code. it was necessary 
that the person committing that offence 
must be a public servant. Although 
Dwivedi was a Senior Lecturer in a Gov- 
ernment College the bribe was sought to 
be obtained not in connection with any 
official act or in connection with the ex~ 
ercise of his official functions as a public 
servant but in connection with his work 
as an Examiner of the Guiarat Univer- 
sity. An Examiner of the University did 
not fall within the definition of a “public 
servant” as given in Section 21 of the 
Indian Penal Code. It was maintained on 
behalf of Dwivedi that although he had 
abused his position as an Examiner but 
he had not done so as a government ser- 
vant in which capacity alone he could be 
a public servant. The Special Judge had. 
however. taken the view that even an 
Examiner was a public servant. As re- 
wards the offence under the Act the 
Special Judge had held that it was not 
necessary that the misconduct should be 
committed in the discharge of the public 
servant’s duties. Once it was proved that 
the payment had been obtained by cor- 
rupt or illegal means it was not necessary 
that the accused should abuse his posi- 
tion as a public servant or that he should 
have obtained the money while acting as 
a public servant. The High Court did not 
accept: the reasoning or the conclusion of 
the Special Judge on these points. 


7. Section 21 of the Indian Penal 
Code as it stood at the material time and 
before the amendments which were made 
later contained several clauses. The 
ninth clause was in the following terms:— 


“Ninth. — Every officer whose dutv if 
‘Ns, as such officer to take. receive. keep 
or expend any property on behalf of the 
Government or to make any survey. as~ 
sessment or contract on behalf of tha 
Government or to execute any revenue 
process or to investigate, or to report on 
any matter affecting the pecuniary inter- 
ests of the Government or to make 
authenticate or keep anv document relat- 
ing to the pecuniary interests of the Gov- 
ernment or to prevent the infraction of 
any law for the protection of the pecu- 
niary interests of the Government and 
every officer in the service or pay of the 
Government or remunerated by fees or 
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commission for the performance of any, 
public duty”, 


The first question which has fo ba 


was a public servant within the meaning 
of the Winth clause of Section 21, Indian 
Penal Code, keeping in view the capacity 
in which and the nature of the duties 
which he was performing as an Examiner 
of University which. it has been found. 
had no connection with his being a Gov- 
ernment servant. It is well known that 
Universities appoint Examiners having 
the requisite academie qualifications who 
may or may not be government servants. 


For instance. a person having the reauisite ` 


academic qualifications who is work- 
ing in a private institution can be and 
usually is appointed an Examiner by the 
University. The question that immediately 
arises is whether an Examiner of a Univer- 
sity as such can be regarded as a publie 
servant within the meaning of ninth 
clause of Section 21. Indian Penal Code, 
It will be useful to look at the schema 
of Section 21. There could be no difficulty 
about the second. third and 4th clauses 


‘resolved is whether respondent Dwivedi ^ 


| 


| 
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which deal with the commissioned officers» 


in the Armed Forces Judges and Officers 
of the Courts of Justice whose duties are 
as such officers to do various matters 
mentioned in those clauses. The Fifth 
clause brings within the definition every 
juryman, assessor or member of a 
panchayat assisting a Court of Justice or 
public servant, Under the sixth clause 
every arbitrator or other person to whom 
any cause or matter has been referred for 
decision or report by any Court of Justice 
or by any other competent public autho- 
rity would also fall within the words 
“public servant’. Seventh and eighth 
clauses deal with persons who perform 
mainly policing duties. The tenth clause 
covers officers whose duty it is to take, 
receive, keep or expend anv. property. to 
make any survey or assessment or to levy 
any rate or tax ete. The eleventh clause 
relates to persons who hold anv office bv 
virtue of which they are empowered to 
prepare publish ete, an electoral roll or to 
conduct an election. The twelfth clause 
covers every officer in the service or pav 
of local authority or corporation engaged 
in any trade or industry established by 
the Central. Provincial or State Govern~ 
ment or a Government company. In the 
illustration given it is 
Municipal Commissioner is a public ser- 
vant. According to Explanation 1 persons 
falling under any of the description given 
fn the twelfth clause are public servants 
whether appointed by the Government or 
not. Section 21 was amended in 1964. 
The ninth clause was retained sub- 
stantially as it existed previously except 
that the following words were dropped: 


stated that a ` 
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"and every officer in the service or pay of 
the Government or remunerated by fee 
or commission for the purpose of anv 
public duty”. The twelfth clause was 
recast and the new provision was in these 
tterms:— 

"Twelfth, == Every person— 

(a) in the service or pay of the Gov- 
ernment or remunerated by fees or com- 
mission for the performance of any public 
duty by the Government: 

(b) in the service or pay of a local 
authority a corporation established by or 
under a Central, Provincial or State Act 
or a Government company as defined in 
Section 601 of the Companies Act, 1956.’ 
Thus sub-clause (a) of the 12th clause, 
after the amendment corresponds sub- 
stantially to the last part of the old ninth 
clause with this change that the expres- 
sion “every officer” has now been sub- 
stituted by the words “every person” and 
after the words “performance of any 
public duty” it has been added “by the 
Government”, 

8. The argument which has been 
addressed mainly on behalf of the State 
and which was pressed before the High 
Court is that the ninth clause as it stood 
when the offences are alleged to have 
been committed would cover the case of 
Dwivedi as he was an officer in the ser- 
vice or pay of the Government or was 
remunerated by fee or commission for the 
performance of a public duty. Acting as 
an Examiner, it has been suggested., is 
the performance of a public duty. If 
Dwivedi was remunerated by fee or com- 
mission by the University for the _ per- 
formance of that public duty he would be 
covered by the last part of the ninth cla- 
use as it stood at the relevant time. It is 
admitted on behalf of the State that after 
the amendment made in 1964 under the 
twelfth clause it is only a person in the 
service or pay of the Government or re- 
munerated by fee or commission for_the 
purpose of any public duty by the Gov- 
ernment who would fall within the de- 
finition of “public servant” within sub- 
clause (a) of the Twelfth clause. But it is 
argued that the position was different 
under the Ninth clause as the words “by 
the Government” did not follow the 
words “performance of anv public dutv” 
although at every other appropriate place 
the word “Government” was to be found 
in the Ninth clause. The omission of 
these words shows that the clause was 
wider when it came to the case of an offi- 
cer who was remunerated by fee or com- 
mission for the performance of any public 
duty and it was not necessary that the 
remuneration by way of fee or commis- 
sion should be paid by the Government as 
is now necessary under sub-clause fa) of 
the Twelfth clause after the amendment. 
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9. The Hish Court gave the 
following reasons for holding that the last 
part of the Ninth clause. as it stood be~ 
fore the amendment. would not cover the 


-case of Dwivedi: 


(i) The context of the whole of the 
Ninth clause indicated that the connec- 
tion with the Government was necessary 
either in respect of the payment of re- 
muneration or in respect of the perform- 
ance of public duty. 

. (ii) The person fo be an officer mus? 
hold some office. The holding of office 
implied charge of a dutv attached to that 
office, The person who was remunerated 
by fee or commission must be an officer. 
Therefore the use of the word “officer” 
read in the context of the words im- 
mediately preceding the last part would 
indicate that the remuneration contemplat- 
ed was remuneration by the Government. 


(iii) The amendment made in 1964 
and in particular the addition of the 
words “by the Government” in sub-cla- 
use (a) of clause Twelfth showed the 
legislative interpretation of the material 
portion of clause Ninth as it stood before 
the amendment under consideration. 


(iv) It is well settled that in a statu- 
tory provision imposing criminal liability 
if there is any doubt as to the meaning of 
a certain expression or words its benefit 
should be given to the subiect. 


10. It has not been shown to us 
by the learned counsel for the appellant 
that the reasoning of the High Court on 
the above point suffers from any in- 
firmity, Apart from the other reasons 
given by the High Court reason No. (ii) 
seems to have a lot of force. It is sup- 
ported by the decision in Ram Krishna 
Dalmia v. Delhi Administration, (1963) 1 
SCR 253 = (AIR 1962 SC 1821). There 
a Chartered Accountant had been av- 
pointed as an Investigator bv the Central 
Government under the Insurance Act, 
1938 to investigate into certain matters 
and he was to get remuneration for the 
work entrusted to him. It was held that 
he did not become an officer as he did 
not hold any office. He could not there- 
fore, become a public servant within the 
latter part of Ninth Clause of Section 21 
of the Indian Penal Code. It is note- 
worthy that the work of an Investigator 
was of a nature which could well be re- 
garded as public duty and the remunera- 
tion which was to be paid to him was by 
the Government. Yet it was held that 
he could not be regarded as holding an 
office. On that view it is not possible to 
put the case of a University Examiner in 
a different category. A University Exa- 
miner cannot be considered to hold an 
office In the sanse in which that word has 
been understood and employed in the 
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Ninth Clause. It is clear from the pro- 
visions of the Gujarat University Act. 
1949 that there is no such condition that 
only that person can be appointed as 
Examiner who is the holder of an office. 
Section 20 (xxii) provides for appoint- 
ment of Examiners by the Syndicate. 
Section 30 empowers the Syndicate to 
make Ordinances to provide for all or any 
of the following matters: 


esseses esasaszsoon 


(ili) conditions governing the ap- 
pointment and duties of examiners.” 
No such Ordinance has been brought to 
our notice which restricts the appoint- 
ment of the examiners to persons in the 
service of the Government or holders of 
any particular office. Suppose for instance 
there is a private individual who is not 
in the regular employment or service of 
either the Government or ahy publie 
body or authority. He has the reauisite 
academic qualifications and he is appoint- 
ed as an examiner in a particular subiect 
in which he has attained high academic 
distinction. He cannot be said to be hold- 
ing any office when he is appointed for the 
purpose of examining certain answer books 
even- though that may fall within the 
performance of a public duty. There is 
another difficulty in regarding an exa- 
miner as a holder of an office. Before the 
amendment made in Section 21 by Act 40 
of 1964 a person who is appointed an exa- 
miner and who receives remuneration by 
fee would fall within the term “public 
servant” if he is holder of an office. But 
persons in the regular service of the 
University would not be covered by the 
Ninth Clause. If at all. it would be the 
Twelfth Clause which would be relevant 
in their case. It is. however. a moot 
point whether the University is a local 
authority within the meaning of the first 
part of the Twelfth Clause before the 
amendment of Section 21. The expres- 
sion “local authority” has a definite mean- 
ing. It has always been used in a statute 
with reference to such bodies as are con- 
nected with local-self Government e. sS. 
Municipalities, Municipal Corporations. 
Zilla Parishads etc. As a matter of fact 
Sec. 3 (31) of the General Clauses Act, 
1897 defines “local authority” to mean a 
municipal committee. district board. body 
of port commissioners or other authority 
legally entitled to. or entrusted bv the 
Government with the control or manage- 
ment of a municipal or local fund. It 
could never be intended that only such 
officers of the Universitv should be public 
servants who are remunerated by fee or 
commission and not those who are in the 
regular service of the Universitv. We 
concur with the High Court that a Univer- 
sity Examiner cannot be held to be an 
officer,‘ Once that conclusion is reached, 
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he cannot be covered by the Ninth Clause 
of Section 21 of the Penal Code. 

IL The next point which calls for 
decision is whether appellant Dwivedi 
was guilty of an offence under Section 5 
(1) (d) of the Corruption Act. That pro- 
vision, as it stood at the material time, 
Was as follows:— 


“5S. 5 (1) A public servant is said to 
commit the offence of criminal mis< 
conduct in the discharge of his duty— 

(d) if he. by corrupt or illegal means 
or by otherwise abusing his position as 
public servant obtains for himself or 
for any other person any valuable thing 
or pecuniary advantage”, 

By the Central Act 40 of 1964 the words 
“in the discharge of his duty” were omitt- 
ed. This court has, however, taken the 
view in Dhaneshwar Narain Saxena v. 
Delhi Administration (1962) 3 SCR 259 =~ 
(AIR 1962 SC 195) overruling an earlier 
decision that in order to constitute. an of- 
fence under clause (d) of Section 3 (1) of 
the Corruption Act it is not necessary 
that the public servant while misconduc- 
ting himseif should have done so in the 
discharge of his duty. Section 2 of this 
Act provides that for its purposes “public 
Servant” means a public servant as de~ 
fined in Section 21 of the Indian Penal 
Code. Dwivedi while committing the 
offence uncer Section 5 (1) (d) had two 
Positions; (_) he was a lecturer in a Gov- 
ernment College and (2) he was an exa- 
miner appointed by the Guiarat Univer~ 
sity for doing examination work on rex 
muneration paid by the University. As a 
lecturer in Government College he cer- 
tainly fell within the definition of “public 
servant” but the act of corruption attri- 
buted to him was in his capacity as an 
examiner, A question at once arises 
whether Section 5 (1) (d) will apply to 
the case of a Government servant who 
commits an act punishable under the said 
provision even though when the act is 
committed by him he is holding a dif- 
ferent position which is not that ofa 
Government servant and in which capa- 
city alone he could fall within the de- 
finition of a “public servant”. The High 
Court proceeded on the basis that for the 
purpose of the opening part of Section 5 
(1) of the Corruption Act Dwivedi must 
be held to be a public servant. It was 
held that his case did not fall within the 
clause (d) as he did not abuse his posi- 
tion as a public servant although the 
means employed were corrupt and illegal. 

12. The argument on behalf of the 
State is that even if Dwivedi was not 
punishable under Section 161 of the 
Indian Penal Code with reference to the 
work in respect of which he accepted: an 
illegal vratification he would nevertheless 


be liable uncer S. 5 (1) (d) of the Corrun- 
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tion Act because the liability of a public 
servant has been made absolute and it 
is wholly immaterial in what capacity he 
has committed the offence under sub- 
clause (dy of Section 5 (1) of the Corrun- 
tion Act. He need not have obtained for 
himself any valuable thing or pecuniary 
advantage as a public servant. Once he 
is a Government servant and thus falls 
within the definition of a public servant 
and if he uses corrupt or illegal means 
for obtaining a valuable thing or pecu- 
niary advantage he commits an offence as 
contemplated by Section 5 (1) (d). It 
need not further be proved that he abus- 
ed his position as a public servant. 


13. We may refer to the previous 
decisions of this court relating to the 
interpretation of Section 5 (1) (d) of the 
Corruption Act. In (1962) 3 SCR 259 = 
(AIR 1962 SC 195) Saxena who was an 
Upper Division Clerk was approached 
by one Bam Narain, a fireman serving in 
the Delhi Fire Brigade. for assistance 
in obtaining a license for a double barrell- 
ed shot gun which was in fact obtained. 
Saxena was paid certain amount and a 
Promise was made to nav him more. Ram 
Narain had made a false declaration with 
regard to his salary in the application for 
the license. His allegation was that he 
had done so on the advice of Saxena. As 
Ram Narain’s license had been cancelled 
it was alleged that he again approached 
Saxena who demanded some amounts for 
helping him in the matter of restoration 
of the license. Ultimately a trap was laid 
and Saxena was caught while the money 
was being handed over to him. The main 
argument in this case centered on the 
question whether Saxena had committed 
any misconduct in the discharge of his 
duty. Overruling the earlier decision of 
this court in the State of Aimer v. Shivii 
Lal (1959) Supp 2 SCR 739 = (AIR 1959 
SC 847) it was held that it was not neces- 
sary to constitute the offence under cla- 
use (d) of Section 5 (1) that the public 
servant must do something in connection 
with his own duty and thereby obtain 
any valuable thing or pecuniary ad- 
vantage. It was observed that “it was 
equally wrong to say that if a public ser- 
vant were to take money from a third 
person by corrupt or illegal means or 
otherwise abusing his official position in 
order to corrupt some other public ser- 
vant without there being anv auestion of 
his misconducting himself in the dis- 
charge of his own duty he has not com- 
mitted an offence under Section 5 (1) (d). 
It is also erroneous to hold that the essence 
of an offence under Section 5 (2) read 
with Section 5 (1) (d) is that the public 
servant should do something in the dis- 
charge of his own duty and thereby ob- 
tain valuable thing or pecuniary ad- 
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vantage”. No such question was argued 
or decided in that case whether for the 
commission of an offence under Section 5 
(1) (d) abuse of position as a public ser- 
vant was of the essence or the essential 
ingredient of the offence. It is noteworthy 
that the High Court had. on the evidence 
produced by the prosecution. come to the 
conclusion that Saxena taking advantage 
of his own position as an employee in the 
Chief Commissioner’s Office and Ram 
Narain’s ignorance and anxiety to get the 
license. had induced him to part with the 
money on the promise that he would get 
the license restored, It appears. therefore. 
that it was in that background that the 
decision of this court was given. The case 
of M. Narayanan Nambiar v. State of 
Kerala (1963) Supp 2 SCR 724 = (AIR 
11963 SC 1116) was clearly one in which 
there had been abuse by a Government 
servant of his position as a public ser- 
vant. The court referred to the preamble 
which indicates that the Corruption Act 
was passed as it was expedient to make 
more effective provisions for the preven~ 
tion of bribery and corruption by public 
servants. The addition of the word “cor- 
ruption” showed that the legislation was 
intended to combat other evils in addition 
to bribery. The argument on behalf of 
the accused in that case proceeded on the 
basis that clause (d) would take in only 
the case of direct benefit obtained by a 
public servant for himself or for any 
other person from a third party in the 
manner prescribed therein and did not 
cover the case of wrongful loss caused to 
the government by abuse of his power. 
hia analysing Section 5 (1) (d) it was - 
said:— 


“Let us look at the clause “by other- 
wise abusing the position of a public ser- 
vant”, for the argument mainly turns 
upon the said clause. The phraseology is 
very comprehensive. It covers acts done 
“otherwise” than by corrupt or illegal 
means by an officer abusing his position. 
The gist of the offence under this clause 
is that a public officer abusing his position 
as a public servant obtains for himself or 
for any other person any valuable thing 
or pecuniary advantage. “Abuse” means 
misuse i. e. using his position for some- 
thing for which it is not intended. Thaf 
abuse may be by corrupt or illegal means 
or otherwise than those means. The 
word “otherwise” has wide connotation 
and if no limitation is placed on it 
the words “corrupt”, “illegal” and “other- 
wise” mentioned in the clause become 
surplusage, for on that construction 
every abuse of position is gathered bv the 
clause. So some limitation will have to 
be put on that word and that limitation is 
that it takes colour from the preceding 
words along with which it appears in the 
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clause, that is to say something savouring 
of dishonest act on his. part.” 

The court entertained no doubt that 
‘every benefit obtained by the public ser- 
vant for himself or for any other person 
by abusing his‘pos‘tion as a public ser- 
ynt fell within the mischief of the said 

use. 


14, Although fn the above deci- 
sion the question whether the words 
"abusing his position as a public servant” 
qualify the word “otherwise” or also the 
words “corrupt or illegal means” in Sec- 
tion 5 (1) (d) was not discussed directly. 
the observations made seem to indicate 
that the word “otherwise” refers to 
means other than corrupt or illegal by 
which a public servant may abuse his 
position. There are two ways of looking 
at the clause; one is that the words “cor- 
rupt or illegal means” stand by them- 
selves and as soon as it is established that 
a public servant has by such means ob- 
tained any valuable thing or pecuniary 
advantage he will be guilty of the offence. 
The other way of reading this clause is 
by confining the words “by otherwise” 
to the means emnloved. Thus the means 
employed may be corrupt or illegal or 
may be of such a nature as would savour 
of a dishonest act. But the abuse of posi- 
tion as a public servant would be essential 
‘whether the means are corrupt or illegal 
or are of the nature covered by the word 
“otherwise”. The analysis of clause (dì 
made in Narayanan Nambiar’s case (1963) 
Suppl. 2 SCR 724 = (AIR 1963 SC 1116) 
by Subba Rao J. (as he then was) seems 
to lend support to the view taken by the 
High Court that the abuse of position as 
a public servant is essential. The reason- 
ing of the High Court proceeds on these 
lines, The second part of Cl. (d) relating 
to the obtaining of the valuable thing etc. 
relates to the object of the public servant. 
namely, the obtaining of a bribe. The 
first part concerns the manner of achiev- 
fng that object. “The manner is the use 
of means and use of position”. As to the 
use of means the clause expressly men- 
tions corrupt or illegal but the legislature 
does not want to limit itself to these means 
only and so goes on to use the word 
“otherwise”, If the meaning to be given 
to the word “otherwise” is. as earlier 
stated. the words “by corrupt or illegal 
means” or “by otherwise” form a 
single clause and do not form two 
clauses. If that Is so the abuse of posi- 
tion as a public servant that is referred 
fo is the abuse by corrupt or illegal means 
or “by otherwise’. The High Court also 
relied on the analysis of Section 5 (1) (d) 
contained {nm Ram Krishna v. The 
State of Delhi, 1956 SCR 182 = 
(AIR 1956 SC 476). where it was pointed 
out that the offence created thereby is of 
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four kinds. Bribery as defined In Sec- 
tion 161 of the Indian Penal Code. if it is 
habitual, falls within clause (a). Bribery 


` of the kind specified in Section 165. if it 


is habitual. is comprised in clause (b). 
Clause (c) contemplates criminal breach 
of trust by a public servant. For that 
Section 405 of the Indian Penal Code has 
to be looked at. An argument was ad- 
vanced in that case that clause (d) seems 
to create an independent offence distinct 
from simple bribery, This is what the 
court cbserved:— 


“In one sense, this is no doubt true 
but it does not follow that there is no 
overlapping of offences. We have prix 
marily to look at the language emploved 
and give effect to it. One class of cases 
might arise where corrupt or illegal 
means are adopted or pursued by the 
public servant to vain for himself a pecu- 
niary advantage. The word “obtains” on 
which much stress was laid does not elimi- 
nate the idea of acceptance of what is 
given or offered to be given. though it 
connotes also an element of effort on the 
part of the receiver, One may accept 
money that is offered or solicit payment 
of a bribe, or extort the bribe by threat 
or coercion; in each case. he obtains a 
pecuniary advantage by abusing his posi- 
tion as a public servant.” f 
Thus in clauses fa). (b) and (c) the abuse 
of position as a public servant is clearlv 
Implied. Clause (e) also carries the same 
implication. It would. therefore, be re- 
asonable to put on clause (d) a construc- 
tion which jis consistent with the other 
clauses of the sub-section. According to 
the High Court such a construction would 
also keep the offence within the limitation 
and the object of the Act. The abuse of 
the position would be the necessary in- 
gredient of the offence the abuse being 
either by corrupt or illegal means or by 
other means of the nature mentioned in 
Narayanan Nambiar’s case (1963) Suppl. 
2 SCR 724 = (AIR 1963 SC 1116). 

15. Counsel for the State has not 
been able to satisfy us that the various 
reasons given by the High Court as also 
the observations made in the previous 
fludgments of this court are not sufficient 
to sustain the construction or interpreta- 
tion of Section 5 (1) (d) which commend- 
ed itself to the High Court. 

16. As Dwivedi was not a public 
servant when he was acting as an exa- 
miner it could not be said that there had 
been any abuse by him of his position as 
a public servant. It was never the case 
of the prosecution that he had been guilty 
of any abuse of his position as a lecturer 
of the Govarnment College. If Dwivedi 
was not suitty. Thakkar could not be held 
to be guilty of the offences with which he 
was charged. 
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17. We would accordingly uphold 
fhe decision of the High Court and dis- 
miss both the appeals, 

Appeals dismissed. 
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1, Yeshwant and others (In Cr. A. No. 
75 of 1969). 2. Brahmanand Gogulprasad 
Tiwari (In Cr. A. No. 90 of 1970) Appel~ 
lants v. The State of Maharashtra. (In 
both the Appeals). Respondent. 

Criminal Appeals Nos. 175 of 1969 and 
90 of 1970, D/-20-4-1972. 

(A) Evidence Act (1872), Section 9 — 
Identifying parade — Suspect seen by 
identifying witnesses before a test identi- 
fication parade — No person similar in 
appearance included in parade of only 
five persons — Suspect with tape on his 
neck — Held, identification parade was a 
farce, (Para 19) 

(B) Evidence Act (1872), Section 9 — 
Value of identification — Identification 
parade not conducted properly — No re« 
liable corroborative evidence regarding 
identification — Accused entitled to a 
benefit of doubt. (Para 19) 

C) Indian Penal Code (1866), S. 302 
m~ Motive — Discovery of the true motive 
not imperative in every case. (Para 22) 

(D) Indian Penal Code (1860). S. 34 

s~ Identity of one of the participants 
doubtful — Acquittal of remaining ac- 
cused depends upon the facts and circum: 
stances of each case. (Para 25) 
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A. No. 175 of 1969) and Mr. O.N. 
Mohindroo, Advocate, amicus curiae (In 
Cr. A. No. 90 of 1970). for Appellants: M/s. 
B. N. Lokur and S. P. Nayar. Advo- 
cates (In Cr. A. No. 175 of 1969) and M/s. 
B. N. Lokur and B. D. Sharma. Advocates 
Gn Cr. A. No, 90 of 1970). for Res- 
pondent. 

The following Judgment of the 
Court was delivered by 

BEG, J.:— These appeals. by Special 
Leave, are directed against the judgment 
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of the High Court of Bombay allowing an 
appeal of the State of Maharashtra 
against the acauittal of the appellants by 
the Sessions Judge of Bhandara.’ The ap- 

ants, Yeshwant Surai Lal and 
Brahmanand ‘Tiwari were convicted 


: under Section 302 read with Section 34. 


Indian Penal Code for the murder of 
Sukal and sentenced to life imprisonment. 
The appellants Runchand and Bhadu alias 

ishore were convicted under Sec- 
tion 307 read with Section 34. Indian 
Penal Code and sentenced to seven years* 
rigorous imprisonment for having made 
a murderous assault on Zingu who escap- 
ed and lived to denose about the attack 
upon him and the murdered man. Sukal 
his relation and companion. It appears 
from the prosecution case that Sukal and 
Zingu. while returning from a fishing ex- 
pedition, were waylaid and attacked by 
five persons. one of whom was armed 
with an axe. with which he killed Sukal, 
and another with a knife with which he 
stabbed Zingu thrice, at about 2.30 a. m. 
on 15-9-66 at a place called Marartola of 
Village Kati near an electric lamp post. 
The evidence also disclosed that anart 
from Zingu (P. W. 8). the injured man. 
there were two more evye-witnesses. 
Babaji (P. W. 17) and Jiwan (P. W. 18). 
who came from the direction opposite to 
that of the victims. 

2. Zingu (P. W. 8) is said fo have 
managed to extricate himself from his as- 
sailants with a jerk or push and to have 
fled crying for help. He also stated that. 
while escaping, he saw Babaji (P. W. 17) 
coming from a side road with a lantern in 
his hand. Zingu rushed into the house 
of Jainarain situated at a distance of 
about 200 feet from the lamp post. Then 
Dr. Narsing Galole (P. W. 2). a Medical 
practitioner, who was sent for. came and 
attended to the injuries of Zingu after 
having seen Sukal lying unconscious near 
the lamp post. Zingu was said to be in 
pain but able to speak. Dr Galole said 
that Zingu told him: 

“I was caught by Runchand and I 
was assaulted by Suraj.. Sukal was near 
me. He was caught by Yeshwant and 
Bhadya Master and Tiwari attacked 
Sukal.” 

3. Doctor Galole then sent for a 
bus. Buf. before the Bus could arrive, 
Sukal had expired. Therefore, the Doctor 
took only Zingu in the bus to the Hospital 
at Gondia. The Doctor also lodged a 
First Information Report at 7.05 a. rn. on 
15-9-1966 at Police Station. Gondia. in 
which it was stated that Zingu had said 
that he had been beaten by Surai Koshti 
while Runchand Koshti had held him and 
that Sukal Pehlwan “had been held by 
Police Patil, Yeshwantrao Turkar and 
when Maharaji from Gondia had been 


338 S. €. [Prs. 3-5] 


asked to beat. he had showered blows”. 
Thus, although it was in the evidence of 
Dr. Galole that Zingu had named five 
persons, yet, the First Information Re- 
port lodged by Dr. Galole omits the name 
of Bhadia Master alias Ramkishore. The 
omission from the First Information Re- 
port which could only be used to cross- 
examine Dr. Galole. was not put to him 
so that he had no opportunity to explain 
it. Hence, nothing much could be made 
out of it. 


4. One Chandanlal (P. W. 12) was 
said to have accompanied Dr. Galole to 
the scene of occurrence, and. thereafter, 
to the house of Jainarain and to have 
heard what Zingu and other eve-witnesses 
had said there’ He deposed that Zingu 
had said ‘Yeshwant and Suraj caught hold 
of Sukal and Tiwari gave him blows. 
Bhadya Master caught hold of me and 
Rupchand gave me blows”. This state- 
ment was in accord with the consistent 
statements of the three eye-witnesses at 
the trial. Chandanlal was Sarpanch of 
the Gram Panchvyat of Kati since 1966. He 
admitted that Harlal. the elder brother 
of Yeshwant. was the Sarpanch until 
1966. and that Chandanlal was his Deputy 
Sarpanch. Chandanlal also said that Sukal 
deceased had also been a candidate at the 
election. His evidence showed that Jaina- 
rain was his brother. We do not see why 
the evidence of such a witness should be 
rejected simply because he had taken 
part. as a Sarpanch naturally must. in 
village elections. or. because Harlal. the 
elder brother of one of the accused. and 
Sukal, the deceased. had also done so even 
if their parties were different. The Trial 
Court had observed that the election was 
an old affair and could hardly provide 
any immediate motive for either the at- 
tack or a false implication. 

5. Zingu’s statement shows that 
he knew each of the five accused quite 
well. But. his evidence was discarded by 
the Trial Court mainly because he was 
said to have given inconsistent accounts at 
various stages as regards the actual per- 
son or persons who had either held or in- 
flicted injuries upon him or Sukal. There 
was divergence between what Dr. Galole 
and Chandanlal remembered about it as 
noticed above. In his evidence at the 
trial Zingu stated that Bhadya Master 
had held him while Rupchand stabbed him 
on his back twice. This is what he stated 
before Chandanlal according to that wit- 
ness. His purported dving declaration 
made at 7.30 a. m. on 15-9-1966 at Gondia 
Hospital, before a Taluka Magistrate. 
was put to him to bring out incon- 
sistencies. He stated: “My statement was 
recorded by Taluka Magistrate I do not 
recollect what I said then asI was not 
fully conscious when I made that state- 
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ment”. This former statement before a 
Magistrate in the form of a dying declara« 
tion, was admitted in evidence. Zingu 
was asked whether he had not admitted 
it to be correct when he gave evidence in 
Court on an earlier occasion. He said: 
“Iagain say thatI did give the statement 
before the Taluka Magistrate and now 
read over to me.” It seems to us that 
this was a straight-forward answer. The 
serious condition of Zingu at the time 
when his purported dying declaration was 
recorded has to be borne in mind. A look 
at the dying declaration shows that he 
had stated there first that he was struck 
by Mukadam Patel and after that he 
Said that ha was struck by somebody who 
could “be a guest from Gondia.” He 
certainly indicated. before the Magistrate. 
who the members of the assembly of five 
were but ne was not at all clear as to 
which person did what. The so-called 
dying decleration extracted as a result of 
questions put to him. gives a good in- 
dication of his rather confused state of 
mind. which did not mean that he was 
untruthful. The dying declaration runs 
as follows:— 


“Q. :— When were you admitted in 
the hospital? 

_ Ans:— Approximately 5.30 O’Clock 
in the early hours of this day. 

What are the portions of body. 
where you have sustained injury? 

Ans:— On back. 

Q.:—Which is the weapon that is re- 
sponsible for these injuries? 

Ans:— (Those injuries are caused) by 
a Katyar. 

:— Had a quarrel taken place in 
the village? 
ns:—No quarrel] had taken place. 

Qi :—Who assaulted vou with the 
help of a Katyar? 

Ans:— Mukadam Patel. 

Q.:— When was the assault on vou 
made? 

Ans:— (I was assaulted) at 12 night 
In Kati prover in Marar Toli localitv. __ 

Q.:— How were you concerned with 
the dispute? 

Ans:— I had no concern. In order to 
see the Seth. I was going to the pedhi. At 
that time. Mukadam Patel said. ‘Maro 
saleko”. First Sukal was struck with the 
Katyar He fell down later on,a blow 
was delivered on me. 

How many men were there 
with Mukadam Patel? 

Ans:— Rupchand Patel. Bhadva 
Master and Surai were (with him). 

Q. :— Who has made a direct assault 
on you? 

Ans:— There was a 
Gondia with Mukadam Patel. 
struck me with the Katyar. 
Patel and others had held me. 


suest from 
He had 
Mukadam 
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@.—: Do you like to say anvthing in 
particular? 

Ans:— No, f 

6. The trump card. however of 
fhe defence was the statement of Dr. Kale 
(P. W. 7) who had examined Zingu and 
admitted him into the Gondia Hospital 
and found the following injuries on him: 

"J. Incised wound triangular in shape 
2 cm. by lung deep left scapular area. 
There was a lot of surgical emphysema 
surrounding it. No free blood could be 
detected in the chest cavity by percussion. 

2. Incised wound 4 cm. x 1 cm. X 
bone deep on the spines of 12th dorsal and 
ist lumber vertebra. 

3. Incised wound I. em x 0.25 cm x 
cartilage deep on the front pinna right ear. 
Cartilage below was fractured.” 

Ta Dr. Kale deposed that he felt 
that the condition of Zingu was so serious 
that he asked the prosecuting Sub In- 
spector to get Zingu’s dying declaratión 
recorded. He also said: “I questioned 
Zingu and he told me that he was assualt- 
ed by somebody at 2 or 3 p.m. It was he 
who told me that he did not know the 
names of persons who had attacked him. 


He told me that his relatives Sukal had 


died on. the spot.” 

8. The Trial Court observed: “The 

evidence of Dr. Kale. supported by the 
Memorandum of the medical case history. 
prepared by him on the spot. takes the 
wind out of the sails of the prosecution 
story. At any rate. Zingu’s reluctance or 
inability to tell Dr. Kale the names of his 
assailants is difficult to understand if he 
had seen the miscreants and if he had 
named them before Dr. Galole Chandan- 
. lal. and Dr. Pullarwar”. Relying impli- 
citly upon the evidence of Dr. Kale. the 
Trial Court had come to the conclusion 
that Zingu must be a deliberately un- 
truthful witneses. or. at least a witness 
who had been persuaded by others to be- 
lieve that the five accused had wavlaid 
Sukal and Zingu. It held that this ac- 
counted for his conflicting statements. 
The finding implied that not only 
Chandanlal but also Dr. Galole’s testi- 
mony was unacceptable. : 

9. Before we take up the evidence 
of other witnesses. we may observe that 
the High Court had given a better reason 
for distrusting the evidence of Dr. Kale 
than the Trial Court had given for relv- 
ing on it so completely. The High Court 
said: “...... «it is significant to note that 
it is during cross-examination that Dr. 
Kale as P. W. 7 has been asked the aues- 
tion about this entrv in the case record. 
The addition of the word ‘not’ between 
the words ‘are’ and ‘known’ is so obvious 
and patent that one should have exvected 
an explanation therefor coming from the 
witness rather than from the Judge with- 
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out anv material to that effect justifying 
the explanation.” 


10. The addition of the word ‘not* 
in the purported dving declaration was 
in a different ink altogether. The Trial 
Court had also found that it was a sub- 
sequent addition but had attempted an 
utterly conjectural explanation by hold- 
ing that the insertion was made by Dr 
Kale to put his record right after- 
wards as there had been an honest slip 
of the pen by him. The Trial Court said: 

“The word ‘not’ in this memorandum 
prepared by Dr. Kale does appear to have 
been written subsequently in different 
ink. But then it will appear from the 
entire case record that Dr. Kale had 
stopped writing after he advised the 
Police to obtain the dying declaration of 
Zingu and had resumed writing after 
the dying declaration was recorded. The 
word ‘not’ in the first portion of the 
Memorandum does appear to be in dif- 
ferent ink. but it would not be right to 
sav that this was a deliberate interpola- 
tion to distort facts. In my view. the 
word was added. because originally there 
must have been an honest slip of the pen, 
Otherwise Dr. Kale would not have stated 
in the first line that somebody had as- 
saulted Zingu. Instead he would have 
named the persons who were the assai- 
lants. This circumstance. therefore. thaf 
in the medical case record. prenared by 
Dr. Kale at 5.30 a. m on 15th September. 
1966, it has been stated that the names 
of the assailants were not known isa 
very telling circumstance. The import- 
ance of this circumstance is - heightened 
because of Zingu’s own admission that 
when he was taken to the Gondia hospital, 
the doctor who treated him did ask him 
as to who were the persons who had as- 
saulted him. Surely. if Dr. Kale had ask- 
ed that question to Zingu and if Zingu 
had given out the names of his assailants, 
then there was no reason why Dr. Kale 
should have refrained from mentioning 
these names in the memorandum prepa- 
ted by him while he was sitting by the 
side of the bed of Zingu. It is also im- 
portant to note that it was Dr. Kale who 
sent for the police to record a dyine de- 
claration of Zingu and he was himself 
present when the dving declaration was 
recorded and he certified at the foot of 
the dying declaration that Zingu was in 
his senses and mentally clear throughout 
the dving declaration. It is. therefore. 
difficult to believe that Dr. Kale would 
prepare false record after knowing the 
names of the assailants from Zingu in 
answer to a question put to him bv him. 
On the contrary it is highly probable that 
Zingu did not tell Dr, Kale the names of 
his assailants,” 
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11. Te îs iffieule fo understand 
why the Trial Court wanted to avoid the 
use of the word “deliberate” to describe a 
Subsequent addition in a different ink 
. which could only be and was admitted by 
Dr. Kale himself to be “deliberate” un- 
less it meant to convey that distortion 
was not deliberate. If the Doctor had made 
the insertion afterwards in a different 
ink, it meant. as the Trial Court’s findings 
indicated that this was done after he 
had heard the dying declaration. We fail 
to understand how Dr. Kale could have 
honestly made such an alteration at all 
in the bed head ticket after having heard 
the dying declaration even if we were 
prepared to believe that. in the special 
circumstances of this case. it was not un- 
natural for Dr. Kale to be so anxious to 
find out and record a dying declaration 
himself before a Magistrate had come and 
recorded the purported dying declaration. 
After having been taken through the 
evidence about the two “dying declara- 
tions” one recorded unofficially by Dr. 
Kale and corrected by him afterwards 
and another recorded about two hours 
later by a Magistrate in the presence of 
Dr. Kale we have no hesitation in agree~ 
fing with the High Court that the state- 
ment, put in Zingu’s mouth by Dr. Kale, 
could not have been correctly recorded 
by Dr. Kale and it had to be totally ignor- 
ed. It certainly could not knock the 
bottom out of the prosecution case. as the 
Trial Court thought that it did. 


12. In the circumstances stated 
above, the High Court was. in our opinion. 
quite right in reassessing the prosecution. 
evidence from a correct angle. It rightly 
held that even if Zingu’s evidence 
was not, by itself, sufficient to establish 
the prosecution case the defence had not 
got over the evidence of Babaii and 
Jiwan. who were quite natural witnesses, 
They had come near enough to see and 
recognise the assailants in good enough 
light before the miscreants ran away. The 
evidence of these two eve-witnesses was 
strongly corroborated by what Dr. Galole 
and Chandanlal had stated. The High 
Court noticed that the Trial Court had 
itself rejected the defence suggestion that 
there was a conspiracy between Dr. Galole 
and Chandanlal. arising .out of village 
factions to implicate the accused persons 
and to instigate Zingu into naming them. 
It had held that the attempt to shake the 
testimony of Dr. Galole by cross-examina- 
tion had completely failed. We mav add 
that, if there had been an attempt to im= 
plicate and involve five innocent persons 
deliberately In a serious case of murder 
and to support it by periured evidence the 
evidence of Zingu would probably have 
been free from the infirmities it contains 
due to the sudden nature of the attack from 
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behind upon him. It was nof unnatural 
for Zingu to have been confused and vef 
to have had a sufficient idea as to who 
those five persons were. It was also 
quite easy for him to have seen Babaii, 
who was coming with a lantern from 
the opposite direction when Zingu pass- 
ed him while running towards Jainarain’s 
house, Zingu was not asked how he 
made out the identities of his assailants 
or of Babaji. In the absence of any cross- 
examinaticn on these points we do nof 
think that his testimony could be rejected 
as useless either on the ground that he 
must have had only a fleeting glimpse of 
the five men who had waylaid and attack- 
ed Sukal and Zingu or because he could 
not have seen Bahai? on the scene af 
all. It is one thing to make out the identi- 
ties of several previously known persons 
who waylay and attack. It is quite another 
matter to be able to remember and de- 
scribe correctly afterwards the exact 
words and actions of each, 


13. We think that the evidence of 
Babaji and Jiwan is even more imporiant 
than that of Zingu. If Zingu was attack- 
ed from behind. as he undoubtediv was, 
Babaji and Jiwan would have had a better 
opportunity of seeing the actions of ‘each 
of the assailants in front of them than 
Zingu whose attention must have been 
directed more towards extricating himself 
from the clutches of his own assailants 
from behind. This is exactly what we 
find from the evidence. The Trial Court 
had failed to see that some of the very: 
reasons given by it for holding that the 
impressions on the mind of Zingu musi 
have been confused were not present af 
all in the ease of Babaji and Jiwan. 

14. The Trial Court had started 
from the basically erroneous assumption 
that Zingu’s evidence provided the real 
foundation of the prosecution case which 
had been Cemolished by Dr. Kale’s evi- 
dence and that Babaii and Jiwan were 
more ‘prattling” (the very word used by 
the Trial Court) witnesses who were itch- 
ing to figura, in the words of the Trial 
Court “once in a lifetime’. as heroes in 
a Drama for the unfolding of which they 
drew entirely upon their imaginations to 
the extent that they practically hypnotis- 
ed Zingu into making false assertions with 
regard to the identities of the five mem- 
bers of the party which wavlaid and at- 
tacked him end Sukal. There is no evidence 
on the record to show that Zingu had a 
feeble mind or that Babaji and Jiwan had 
such a powerful hold unon him as to be 
able to make him say whatever they want= 
ed. Nor is there any evidence upon the re- 
cord toshow that Babaji and Jiwan had a 
tendency to indulge in such wonderful 
feats of imagination as to invent. so 
quickly and without any opre-concert. a 
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story Involving five innocent men in the 


grave offence of murder without any- 


animus or motive shown on their part 
flor behaving in such a dastardly fashion. 


15. The Trial Court emphasized 
what it considered to be the “incessant 
prattling” of Babai as contrasted with 
his silence at the time when the Pancha~= 
nama was drawn up. There is no evi- 
dence that Babaji was abnormally loaua- 
cious at Jainarain’s house. It was natural 
for him to have said. at the earliest op- 
"portunity. what he saw. It indicates that 
he had not cooked un a story subseauently. 
After he had already said what he had 
seen there was no occasion for him to 
repeat it at the time when the Pancha~ 
nama was drawn up. Indeed. if he had 
behaved in this fashion his conduct would 
have become stispicious, The Trial Court 
itself had believed that Babaii was a 
natural witness of the locality whose pre- 
sence at the spot was explained by the 
fact that it was the night during which a 
symbolic “Marbat” (representing a corpse} 
had to be carried during the night bv a 
person belonging to the caste of Babaji 
and Jiwan, 


_ 16. Babai? was just near the fork 
of the road on. which the lamp post was 
located. We find from the site plan. 
that there was no obstruction whatsoever 
between the place from which he is 
shown to be moving forward in the dir- 
ection of the lamp-post. Babaii and Jiwan 
must have moved a few stens forward on 
hearing the cries of Zingu who passed 
Babaii only at a distance of two feet as he 
ran towards the house of Jainarain. The 
finding of the High Court, that Babaii 
was only 25 steps from the place where 
Sukal was attacked. before the very eyes 
of Babaji and Jiwan. is in consonance 
with the evidence on record, The view 
of the Trial Court that he was probably 
not in a position to see what occurred in 
front of him is entirely coniectural and un- 
supported by anvthing brought out either 
in the cross-examination of Babaji or by 
a reference to the site plan. 


17. It is true that Jiwan had stat- 
ed. in the committing Magistrate’s Court 
that Suraj. Runchand and Bhadu had 
caught Zingu after Sukal had fallen down 
and had also stated there that Yeshwant 
appellant was not there. At the trial he 
admitted frankly that these were mis~ 
taken statements. He had corrected these 
errors of observation or memory when 
he deposed at the trial. We do not think 
that such errors are uncommon in the 
testimony of the most truthful witnesses. 
Indeed, they indicate that the evidence 
of Jiwan was untutored. All we can sav 
fs that Babaii’s evidence is more clear 
and emphatic, 
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18, Another ground given by the 
frial Court for discarding the evidence 
of both Babaji and Jiwan was that each 
had said that there was some adhesive 
tape on the neck of the appellant Brahma- 
nand Tiwari who was not known to them 
from before. The trial Court was of: the 
view that it was absurd for Babaii and 
Jiwan to sav that they saw the adhesive 
tape on the neck of Brahmanand Tiwari 
in the light of a lamp at a distance of 175 
feet and recognised him because of that 
instead of mentioning the beard of 
Brahmanand which was far more pros 
minent and obvious. We find that this 
view of the trial Court was based on a 
misreading of the evidence. What Babaii 
had said was that he had identified the 
previously unknown man “by his face and 
from the tape on his neck”. Immediately 
before that he had stated: “I had identi- 
fied him before the Taluka Magistrate. 
Gondia.” Therefore. it is apparent thaf 
the face. which included the beard. was 
mentioned by Babaji. It also appears that 
he meant to say that he identified him be- 
fore the Taluka Magistrate because of 
the adhesive tape. At any rate. it was 
not clarified by the cross-examination of 
this witness that he meant to sav that he 
saw the adhesive tape at the time of the 
occurrence. The witness was certainly 
advancing and probably did advance to- 
wards the party of assailants sufficiently 
to see them well before they ran away. 
Jiwan had also <tated that he had identifi- 
ed “the new man” from Gondia “by his 
face and the tape”. Again. it was not 
clarified. even by question put by the 
Court. whether the adhesive tape was 
seen by the witness only at the time 
of the identification parade or also at the 
time of the attack. However. even as- 
suming that they could not have seen the 
tape at the time of the attack but had 
said that they did see it, witnesses of 
identification are known to confuse the 
image they see at the time of the identi- 
fication parade with what they think 
they had also seen at the time of an 
occurrence, The cross-examination of 
these witnesses left much which had to 
be there if their veracity was seriously 
challenged. 


` 19. The infirmities In the tes? 
identification parade of a previously un- 
known bearded man, whom even Zingu 
could only describe as “a guest from 
Gondia”. does make the evidence as to 
the identity of the bearded man who 
attacked Sukal with an axe doubtful. 
Neither Babaji nor Jiwan knew him from 
before and described him as “a new man” 
The trial Court has also observed that 
the appellant Brahmanand had a beard. 
It is clear from the admission of Babaii 
and Jiwan that Brahmanand was brought 
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by the Police and made to sit outside the 
Court of the Magistrate where these 
witnesses also waited before the identi- 
fication parade began. The Magistrate 
took no precautions to see whether other 
similar bearded man joined the parade. 
There were only five other persons in the 
parade. Apparently Brahmanand had 
a tape on his neck at that time. The 
identification proceeding was. therefore. 
tightly rescribed by the trial Court as “a 
farce”. 


As we have already observed. the 
confusion with which Zingu’s mind must 
have been covered. as a result of the 
sudden attack upon him. made it difficult 
to rely upon his powers of observation 
singly, Even he could have mistaken 
some other bearded man for the “Maharaji 
from Gondia”. Zingu did not apparently 
even know the name of the Maharaji to 
be able to give it. In addition. we find 
that this appellant is a night watchman 
in the Irrigation Department of Zilla 
Parishad who was posted at Gondia. The 
Investigating Officer. Datatray Gokhale 
(P. W. 19). stated that he had examined 
the Attendance Regi~ter and found him 
absent on 15-9-1966 at night.: Neither 
side summoned the actual attendance re- 
gister so as to get the entry with regard 
to the night between 14th and 15th 
September, 1966. with which we are con~ 
cerned, proved. The result is that the 
evidence of the identity of Brahmanand 
as the assailant who had actually used 
the axe on Sukal remains involved in 
doubt which is not removed by anv reli- 
able corroborative evidence. It is well 
known that evidence as to identity parti- 
cularly of previously unknown persons is 
a deceptive kind of evidence which has 
led to miscarriages of justice sometimes. 
We, therefore, think that Brahmanand 
Tiwari appellant is entitled to the bene- 
fit of the doubt emerging from the un- 
satisfactory nature of evidence as to his 
identity. 

20. We may also mention here 
some circumstantial evidence tendered by 
the prosecution. Some clothes believed 
to have been stained with blood were re- 
covered by the Police on 15-9-1966 from 
the houses of Rupchand, Yeshwant, and 
Bhadu and. on 19-9-1966, from the hotse 
of Brahmanand Tiwari. But excent for 
stains on the dhoti recovered from the 
house of Yeshwant. it could not be esta- 
blished that the stains were of human 
blood as the clothes appeared to have 
been washed. As regards the blood spots 
on the dhoti of Yeshwant it was not esta- 
blished that the blood group ‘B’. of the 
human blood on this dhoti. was of either 
of the two victims. The blood of Sukal 
was of group “A”. The connection of 
this evidence with the occurrence: under 
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consideration was net shown by anything 
on record. i 


_ 2L Then there were some contu- 
sions on the body of the appellant Bhadu 
and a contusion on the forehead of Rup- 
chand approximating in duration the time 
which had elapsed between the occur- 
rence and their examination. The Trial 
Court had accepted the explanation of 
Bhadu that he had sustained injuries 
when he fell from his bicycle. It had, 
however, not accepted the explanation of 
Rupchand that the injury on his forehead 
was due to the beating bv the Police 
because Rupchand had appeared on 
more than one occasion before the Judi- 
cial Magistrate for remand during the 
Trial and had positively stated that he 
had no complaint against the Police. We 
think that the minor injuries on the 
bodies of Rupchand and Bhadu are signi- 
ficant because they fit in with Zingu’s 
version that he had jerked himself free. 
This ‘Jerk’ when he was struggling for 
his life. could not have been a gentle push. 
We may also mention here that each of 
the accused denied participation in the 
attack but gave no evidence in defence, 


_ 22. We find that the High Court 
had noticed the correct principles to be 
observed in appeals from acauittals be- 
fore reappraising the evidence in the case. 
It had pointed out that erroneous assump- 
tions of the Trial Court. which were un~ 
supported by evidence. had led to the 
acquittal of the accused. If we find our- 
selyes in agreement with the view of the 
High Court as we do. that the evidence 
of the two evye-witnesses, who were in a 
better position to see and describe the 
occurrence then the victim Zingu. is 
natural, credible, and unshaken. and is 
also fully corroborated by other good eyi- 
dence in the case. we do not think that 
the mere fact that the prosecution had 
not given evidence either to corroborate 
Zingu’s assertions that he and Sukal had 
Zone out fishing during the night or to 
make out a good enough motive for 
murder would justify the rejection of the 
evidence of the three eye-witnesses. It 
was suggested by the prosecution that 
the defeat of Harlal at the Panchavat 
elections must be rankling in the mind of 
is brother Yeshwant. But, there is no 
evidence +o show what Sukal and Zinsu 
had to de with that or why the other 
accused should join hands with Yeshwant, 
The defence suggestion in the cross-exa- 
mination of witnesses, that the occurrence 
took place elsewhere is belied by the 
finding of the body of Sukal a few paces 
from the lamp post. but another sugges- 
tion that Sukal was a bully. who wenf 
about wita Zingu, collecting money. may 
conceivably give a clue to the possible 
motives of the accused. The discovery of 
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the true motive for a crime is not impera~ 
tive in every case. 


23. The High Court had. however, 
not examined the evidence against each 
accused individually. Hence. the weak- 
ness in the evidence of identity given 
against Brahmanand Tiwari appellant 
escaped due attention in the High Court. 
We have, therefore, thought it fit to cor- 
rect this error and give the benefit of 
doubt to this appellant. 

24. It hag been strongly contended 
by Mr. Desai. on behalf of the remain- 
ing appellants. that they too are entitled 
_ to the benefit of doubt about the whole 
case which thus emerges. He has relied 
upon Krishna Govind Patil v. State of 
Maharashtra 1964 (1) SCR 678 = (AIR 
1963 SC 1413) and Jagir Singh v. State 
of Punjab, 1967 (3) SCR 256 = (AIR 1968 
SC 48). 

25. In Krishna Govind Patil’s case 
1964 (1) SCR 678 = (AIR 1963 SC 1418), 
(Supra) this Court held that. where four 
persons were charged under Section 302 
read with S. 34, I. P. C. the effect of find- 
ing that three of them. who were specifi- 
” cally indicated as the “other participants” 
were entitled to the benefit of doubt. it 
was not possible to convict the fourth 
accused under Section 302 read with Sec- 
tion 34. I. P. C. It is clear that in that 
case, the only remaining accused could. 
if at all. be convicted under Section 302 
simpliciter. Apparently the evidence was 
not good enough to sustain the conviction 
of the remaining accused person singly. 
We do not think that this decision. which 
depends upon its own facts. as criminal 
cases generally do. lays down anv general 
principle that. where the identity of one 
of the participants is doubtful. the whole 
case must end in acauittal. Such a aues- 
tion belongs to the realm of facts and not 
of law. 

26. This Court said in Krishna 
Govind Patil’s case 1964 (1) SCR 678 = 
(AIR 1963 SC 1413) (Supra): ‘There fs 
not a single observation in the judgment 
to indicate that persons other than the 
said accused participated in the offence, 
nor is there any evidence in that regard”, 
In the case before us. there is evidence 
that the man who used the axe on Sukal 
was a man who looked like Brahmanand 
Tiwari, the appellant, and could be this 
accused himself. We are. however. not 
satisfied that the identitv of the man who 
used the axe on Sukal is satisfactorily 
established as that of the appellant Brah- 
manand Tiwari. In such a case. we think 
that the remaining accused persons could 
be convicted with the aid of Section 34 
I. P. C. for the offences they committed. 
Indeed, if five persons are lving in wait 
for two to pass and then pounce upon them 
so that three are engaged in attacking one 
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and two attack the other. it may be diffi- 
cult to hold. as the High Court has done. 
that Sections 147 and 149 I. P. C. would 
be inapplicable. But. as the accused have 
been acquitted of the charge of rioting. 
we cannot enter into this question and 
convert this acquittal into a conviction 
under Section 147, I. P. C. at this stage. 

27. In Jagir Singh’s case 1967 (3) 
SCR 256 = (AIR 1968 SC 43) (Supra). it 
Was pointed out that Section 34, I. P. C. is 
intended to meet a case where members 
of a party act in furtherance of a com- 
mon intention of all but it is difficult to 
prove the part played by each of them 
individually. This case helps the prosecu- 
tion and not the appellants. The only 
part of the prosecution case on which we 
entertain a reasonable doubt is the iden- 
tity of the man who attacked Sukal with 
the axe, The benefit of this doubt can 
only go to the appellant Brahmanand 
Tiwari and not to the other accused per- 
sons who were known well to each eve« 
witness. 


8. The result is that we think 
that the case against four out of the five 
appellants is established beyond any re- 
asonable doubt. But. we doubt whether 
the identity of the fifth man, who was 
certainly there, is satisfactorily establish- 
ed as that of Brahmanand Tiwari. Accord- 
ingly we allow the appeal of Brahmanand 
Gokul Prasad Tiwari and acauit him of 
all the charges levelled against him.' He 
shall be released forthwith unless wanted 
in some other connection. The appeal of 
the four remaining appellants is dismiss- 
ed and their convictions and sentences are 
maintained. 

Order accordingly. 
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Court can interfere with the order of 
conviction. (Para 15) 


*(Cri Appeal No. 318 of 1970 and 
Capital Sentence No. 26 of 1970 D/-15« 
12-1970 E Al == Lucknow Bench) 


EP/EP/C677/72/RSK 


34 S.C.  [Prs. 1-3] 


(B) Penal Code (1860), Section 375 
— Evidence — Semen stain on the langot 
of a young man — It can egist- because 
of a variety of reasons and would not 
necessarily connect him with the offence 
of rape, Cri. App. No. 318 of 1970 D/- 15- 
12-1970 (All), Reversed. (Para 25) 

(C) Penal Code (1860), Section 375 
_e« Evidence — Rape alleged to have been 
committed by a fully developed man on 
a girl of 10 or 12 years who was virgin 
and whose hymen was intact — Absence 
of injuries on the male organ of accused 
would point to his innocence. Cri App. 


No. 318 of 1970 D/- 15-12-1970 (All. 
Reversed, (Para 26) 
Mr. B. S. Warshneya. Advocate. 


amicus curiae, for Appellants: Mr. O. P, 
Rana Advocate. for Respondent. 

The following Judgment of the Court 
was delivered by 


KHANNA, J.:— Rahim Beg (22) and 
Mahadeo (30) were convicted by Addi~ 
tional Sessions Judge. Rai Bareli under 
Sections 302, 376 and 404 Indian Penal 
Code and each of them was sentenced to 
Meath on the first count rigorous imprison- 
ment for a period of 10 vears on the 
second count and rigorous imprisonment 
for a period of one year on the third 
count. The conviction and sentence of 
the two accused where affirmed by the 
Allahabad High Court. The two accused 
have now come up to this Court in anneal 
by special leave. 


2. Rahim Beg accused is a 
bachelor. At the relevant time he was 
a village chowkidar and had a eycle re- 
pair shop. Mahadeo accused has got wife 
and children and at the relevant time ran 
a betel shop. The two accused resided at 
the time of the present occurrence in 
Muraika Purwa. a small hamlet at a dis- 
tance of 24 furlongs from village Amawan 
in district Rai Bareli. There are about 27 
houses in that hamlet. Kesh Kali deceas- 
ed who was aged about 12 or 13 vears at 
the time of the present occurrence also 
resided in that hamlet with her father 
Ramias (P. W. 1). Kesh Kali was married 
about six years before the present occur~ 
rence but her Gauna ceremony had not 
so far been performed. She used to put 
on a silver Sutva Ex. I. a pair of silver 
Tarya Ex. 2 and a pair of silver bangles 
Ex. 3. Sometime before the present oc- 
currence Ramias agreed to supply milk to 
Ramesh Chand of Amawan Hospital. Kesh 
Kali in this connection used to take one 
seer of milk every morning in a Handia 
(earthern pot) Ex. 4 to the auarter of 
Ramesh Chand. On the morning of 
August 3, 1969, as usual, Kesh Kali took 
milk in Handia Ex. 4 to the quarter of 
Ramesh Chand and delivered the milk to 
Smt. Om Sri (P. W. 17) wife of Ramesh 
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Chand at 7 a, m. Kesh Kali thereafter left 
the quarter of Ramesh Chand with the 
Handia to go back to her house. At about 
8 or 9 a.m. on that day Parmeshwar 
Dayal (P W. 6). liquor shop. contractor, 
saw Kesh Kali pass in front of the cycle 
repair shop of Rahim Beg accused. Rahim 
Beg was at that time talking to Mahadeo 
accused. Rahim Beg then told Kesh Kali 
to stop. He also purchased 100 grams 
of Andarsa (a kind of sweet) from the 
shop of Parmeshwar Dayal and offered if 
to Kesh Kali, but she declined to take the 
Andarsa. Kesh Kali thereafter proceed- 
ed to her house. About two or four 
minutes thereafter, 
Mahadeo went in that direction in which 
Kesh Kali had gone. Ghazi (P. W. 2), 
whose field is at a distance of about 14 
furlongs from the village Abadi. saw 
Kesh Kali with Handia Ex. 4 at about 9 
a.m. on that day going at a short distance 
from his field towards the village ebadi. 
Ghazi also saw the two accused following 
Kesh Kali. 


. 3e As Kesh Kali did not arrive af 
her house, her mother went at about 1L 


a. m. to Ramias who was working in the “ 


field and told him that Kesh Kali had 
not returned after giving ilk, Ramias 
then stopped ploughing the field and went 
to Amawan Hospital Ramjas was told 
that Kesh Kali had gone away after giv~ 
fng milk. Ramias then started making 
search for Kesh Kali, Ghazi P. W. then 
told Ramjas that he had seen Kesh Kali 
going towards the village abadi and that 
the two accused were following her. 
Ramjas thereupon informed the other 
villagers and both he and the other 
villagers searched for Kesh Kali in the 
bushes. At about 4 p. m. during the 
course of search, Birpal came and inform- 
ed Ramjas that the dead body of Kesh 
Kali was lying under a bush in a Bhinta. 
The said Bhinta is at a distance of about 
one furlong from the village abadi. On 
arrival at the Bhinta. Ramias and his 
companions saw the dead body of Kesh 
Kali lying there. All the three silver 
ornaments which were on the person of 
Kesh Kali were found i missing. 
There were black spots on her neck and 
blood was coming out of her vagina. A 
portion of Kesh Kali’s dhoti was stuffed 
into her mouth. All the buttons of the 
front side of her blouse were open, Ram- 
fas then went on a cycle ta police station 
Maharajgani at a distance of seven 
miles from the place of occurrence. 
and lodged there report Ka—6 at 6.30 
P. M. After the first information 
report was recorded. Sub Inspector 
Sripal Singh went to the place of occur< 
rence. On arrival there. the Sub Inspector 
prepared the inquest report and sent. the 
dead body to the mortuary. Ramias went 
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with the dead body. The Sub Inspector 
also took into possession Handia Ex. 
which was lying near the dead body. 

4. Post mortem examination on 
the dead body of Kesh Kali was perform- 
ed by Dr. V. K. Verma at 4p. m on 
August 4, 1969 in the mortuary at Rail 
Bareli, 

5. On August 4 1969, at about 
[£0.30 a. m., it is stated. the two accused 
‘went to the house of Mohd. Nasim Khan 
{P. W. 4) in village Sakunpur. at a dis- 
tance of one mile from Amawan. The 
two accused told Mohd. Nasim Khan that 
they had killed the daughter of Ramias 
and Mohd. Nasim Khan should help them. 
On the enquiry of Mohd. Nasim Khan the 
two accused stated that both of them had 
semmitted rape on the girl and had re- 
moved her ornaments and stuffed cloth in 
her mouth, Mohd. Nasim Khan was also 
told that the two accused had distributed 
the ornaments among themselves. The 
bangles of the deceased were stated to be 
with Rahim Beg. while Sutva and Tarva 
were stated to be with Mahadeo. Accord- 
fing to two accused, they had kept those 
ornaments in their respective houses. 
Leaving the two accused at his house, 
Mohd. Nasim Khan went to the village of 


Ramjas and told Sub Inspector Sripal- 


Singh about what he had béen told by the 
two accused. The Sub Inspector accom~< 
panied by three constables as well as 
‘Mohd. Nasim Khan, Chhedi and Gur 
Sewak went to the house of Mohd. Nasim 
Khan. When the two accused saw the 
police party. they tried to run away. buf 
they were-.secured and put under arrest. 
Both the accused received injuries at the 
time of the arrest. 

_ 6 Rahim Beg on inferrogation by 
the Sub- Inspector stated that he had con- 
cealed the bangles in his house and could 
wet the same recovered. Likewise. Maha- 
deo accused stated that he had concealed 
Sutya and Tarya in his house and could 
get the same recovered. The Sub In- 
spector. accompanied by Gur Sewak and 
others, then went to the house of Maha- 
deo. Mahadeo took Sutva Ex. 1 and 
Tarya Ex. 2 from out of earthern cornbin. 
The above ornaments were taken into 
possession and were put into a sealed 
parcel. Rahim Beg accused then took 
8. L. Sripal Singh and others to his house 
and from there got recovered bangles Ex. 
3 by digging out the floor. The pair of 
bangles too were made into a- sealed 
parcel. 

Te On August 5, 1969. at abou 
5.00 p. m. Mahadeo and Rahim Beg ac- 
tused were examined in district iail 
hospital Rai Bareli by Dr. R. N. Kativar 
Mahadeo accused was found to have six 
contusions on his person. Two of these 
injuries were found on X-ray to be 
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grievous as they had resulted in the 
fracture of radius bone. Rahim Beg had 
one abrasion on the front side of his left 
knee. All injuries of Mahadeo accused 
were 14 day old, while that of Rahim Beg 
was 24 days old. The doctor also examin- 
ed the male organs of the two accused but 
did not find any injury or other appear- 
ance of rape on the male organs. The 
dhoti and bush shirt which Mahadeo ac~ 
cused was wearing were takenin by the 
doctor into possession. The langot of 
Rahim Beg accused too was taken into 
possession. ‘These clothes were made into 
sealed parcels and were sent to the 
police. 

8. The sealed parcels containing 
the langot of Rahim Beg. the dhoti and 
bush shirt of Mahadeo as well as the 
dhoti of Kesh Kali deceased were sent to 
the Chemical Examiner as well as to the 
Serologist. Their reports showed that the 
Langot of Rahim Beg as well as the dhoti 
of Kesh Kali deceased were stained with 
human semen. Human blood was found 
on the bush shirt of Mahadeo and the 
clothes of Kesh Kali deceased. 


9. At the trial the plea of Rahim 
Beg accused was denial simpliciter. He, 
however, admitted that his langot had 
been taken into possession. but he did 
not know that the same was stained with 
semen. According to Rahim Beg. he was 
falsely involved in this case because the 
prosecution witnesses as well as the Sub 
Inspector were inimical to him. He also 
gave details to show that the witnesses 
were inimical to him. Rahim Beg added 
that he had gone to the police station at 
about 10 a. m. on the day of occurrence 
as the pay of chowkidars was to be dis- 
bursed on that day. He was given a 
beating and detained at the police station. 

10. Mahadeo, like Rahim Beg. 
denied all the prosecution allegations 
against him. Mahadeo also denied that 
his dhoti and bush shirt had been taken 
into possession. No question was put to 
Mahadeo that his bush shirt was stained 
with human blood. According to Maha~ 
deo, he had gone to the police station. with 
Ramias when the Sub Inspector ordered 
both of them to sit there. Mahadeo was 
given a beating by the Sub Inspector. as 
a result of which he received various in- 
furies. In defence. the accused examined 
one witness, Dr. R. N. Kativar regarding 
the injuries on their persons. 

11. Learned Additional Sessions 
Judge held that the two accused had 
raped Kesh Kali. after having thrust a 
part of her dhoti in her mouth and had 
strangulated her so that she could not 
narrate the occurrence to any one. It 
was further held that the two accused 
had removed the three silver ornaments 
which were on the person of Kesh Kali. 
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12. The learned Judges of the 
High Court in maintaining the conviction 
of the accused relied upon the evidence of 
Ghazi PW that he had seen the two ac- 
cused following Kesh Kali deceased on 
the day of occurrence. Reliance was 
further placed upon the evidence of Mohd. 
Nasim Khan PW that the two accused 
had made an extra-iudicial confession be- 
fore the witness. The third circumstance 
relied upon by the High Court was the 
recovery of ornaments belonging to the 
deceased from the houses of the accused 
jn pursuance of the disclosure statements. 
` Lastly, reliance was placed upon the fact 
that the Langot of Rahim Beg had stain 
of human semen and the bush shirt of 
Mahadeo accused was stained with human 
blood. It was held on the basis of the 
above evidence that the two accused had 
committed rape upon Kesh Kali deceased 
and had thereafter strangulated her to 
death in order to hide their detection. 
The accused were further found guilty of 
removing the silver ornaments of the 
deceased. 


13. Mr. Varshanva has argued on 
behalf of the accused in appeal that they 
have been falsely involved in this case. 
As against that. Mr. Rana on behalf of 
the State has canvassed for the correct- 
ness of the view taken by the High Court. 


14. It cannot be disputed that 
Kesh Kali deceased, who was aged 12 or 
13 years, was the victim of a most hein- 
ous crime inasmuch as she was raped and 
thereafter strangulated to death. Dr. 
Verma. who performed post mortem ex- 
amination on the body of Kesh Kali. 
found contusions on both sides of her 
face, neck, chest and the arms. Abrasions 
were also found on both her legs as well 
as on the neck. There was 4” long verti- 
eal tear which started from the lower 
portion of the junction of labia maiora. 
Clotted blood was present on the margin 
while blood was found in the vagina. 
Hymen and vagina were found to be torn. 
Subcutaneous tissue of the neck portion 
was congested. Brain and membrances 
too were congested. Likewise. there was 
congestion in the larvnx and the lungs, 
Hyoid bone was fractured. Forthy blood 
mucus was found in the lungs. Death in 
the opinion of the doctor. was due to 
asphyxia as a result of pressing of the neck 
and the blockade in the passage of the 
mouth. The vaginal injuries the doctor 
added. were the result of rane. 


15. According to the prosecution 
case, it were the two accused who had 
committed rape upon Kesh Kali and 
thereafter strangulated her to death and 
removed her ornaments. We have been 
taken through the evidence on record, 
and are of the opinion that there are a 
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number of circumstances which create 
considerable doubt regarding the guilt o 
the accused. This Court does not nor- 
mally reappraise evidence in an appeal 
under Article 136 of the Constitution. 
That fact would not however. prevent 
interference with an order of conviction 
resulting in death sentence to two persons 
if on consideration of the vital prosecu- 
tion evidence in the case this Court finds 
it to be afflicted with ex facie infirmities 
and both the trial court and the High 
Court are found to have failed to attach 
due importance to those infirmities. 


_ _ 16. The first piece of evidence re~ 
lied upon by the prosecution regarding 
complicity of the two accused is the evi- 
dence of Parmeshwar Dayal (P. W. 6), 
according to whom Rahim Beg offered 
Andarsa to Kesh Kali at about 8 or 9 
a m. on the morning of the dav of oc- 
currence acter purchasing that Andarsa 
from the shop of the witness. Kesh Kali, 
however. declined to take that Andarsa 
from Rahim Beg and proceeded towards 
her house. The witness added that two 
or four minutes after Kesh Kali had gone 
towards her house, Rahim Beg and Maha- 
deo accused. who too was with Rahim 
Beg, went in the direction to which Kesh 


- Kali had gone. Parmeshwar Daval admits 


that when Ramjas was making search 
for Kesh Kali. he told him (Ramias) 
about the above incident regarding the 
offer of Andarsa to Kesh Kali and about 
the two accused having followed her. 
Ramjas made no mention in the first in- 
formation report about his having been 
told anything by Parmeshwar Daval 
There is indeed no reference at all to 
Parmeshwar Dayal in the first informa 
tion report. Had something relating to 
Kesh Kali transpired in the presence of 
Parmeshwar Dayal on the morning of the 
day of occurrence and had Parmeshwar 
Dayal mentioned about it ta Ramias. the 
same fact must have found a prominent 
mention in the first information report. 
The fact that there was no reference to 
Parmeshwar Dayal in the first informa- 
tion report shows that not much weight 
can be attached to the. evidence of 
Parmeshwar Dayal. Parmeshwar Daval. 
indeed is given a lie by Ramias P. W. 
whose evicence shows that excepting 
Ghazi, none else had told bim about his 
having seen Rahim Beg and Mahadeo ac- 
cused following Kesh Kali. In the face 
of the aforesaid circumstances. no Tre- 
liance can be placed on the testimony of 
Parmeshwar Dayal. 

17. The next plece of evidence 
relied upon by the prosecution is the evi- 
dece of Ghazi {P. W. 2). who has deposed 
that when he was working in the field on 
the day of cccurrence at about 9 a. m. he 
saw Kesh Kali going on the chak road be- 
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fing followed by the two accused. Ghazi 
P. W. admits that one Bub Lal was pre- 
sent with him at that time. Bub Lal 
however, has not been examined as a wit- 
ness to corroborate Ghazi. Apart from 
that we find that the previous statement 
of Ghazi, with which he was confronted. 
shows that when he saw the two accused. 
they were going on the regular path to- 
wards the village abadi. The two accused 
are residents of the village and if after 
Kesh Kali had gone towards the village 
abadi the two accused also went towards 
the village abadi by the regular path no 
sinister significance can be attached to 
that fact. 


18 We may now deal with the evi- 
dence regarding the extra-judicial con~- 
fession of the two accused to Mohd. Nasim 
Khan (P. W. 4) and the recovery of orna- 
ments belonging to the deceased from the 
twe accused. It is primarily upon these 
two pieces of prosecution evidence that 
the conviction of the accused has been 
based. So far as the confession to Mohd. 
Nasim Khan is concerned. we find that. 
according to the said witness. the two ac- 
cused came to him at his house in Sakun~ 
pur on August 4. 1969 and told him about 
their having raped and killed the 
daughter of Ramias by strangulating her 
as well as regarding the removal of her 
ornaments. Mohd. Nasim Khan belongs to 
another village. There was no historv of 
previous association between the witness 
and thè two accused as may iustifv the 
inference that the accused could repose 
confidence in him. In the circumstances. 
it seems highly improbable that the two 
accused would go to Mohd. Nasim Khan 
and blurt out a confession. It is also not 
clear as to why the two accused should 
try to run away on seeing the police party 
coming with Mohd. Nasim Khan if Mohd. 
Nasim Khan had gone to the police at the 
request of the accused. According to 
Mohd. Nasim Khan, Gur Sewak P. W. 
was with the nolice Sub Inspector when 
the Sub Inspector came with Mohd. 
Nasim Khan to his house and apprehend- 
ed the accused. The evidence of Ramias 
P. W. however shows that Gur Sewak 
P. W. went with Ramias to the mortuary 
on the night between 3rd and 4th August. 
1969 and that on August 4. 1969 Gur 
Sewak remained with Ramias throughout 
the dav at Rae Bareli. It was on August 
5. 1969 that. according to Ramias. he and 
Gur Sewak returned to their village after 
throwing the dead body of Kesh Kali in 
Sain river. It would thus appear that 
Ramias P W. who being the father of 
the deceased. had no particular reason to 
damage the prosecution case and to sup- 
port the accused has contradicted Mohd. 
Nasim Khan on the point that Gur Sewak 
P. W. was with the police Sub Inspector 


Rahim Beg v. State of U. P. 


(Khanna J.) [Prs. 17-19] S. C. 347 


on August 4, 1969. The fact that Mohd. 
Nasim Khan had deposed regarding the 
presence of Gur Sewak with the police 
Sub Inspector with a viéw to support the 
prosecution case even though. according 
to Ramias PW Gur Sewak was not with 
the police Sub Inspector shows that Mohd. 
Nasim Khan has scant regard for truth. 
The evidence of extra-judicial confession 
is a weak piece of evidence. The evi- 
dence in this respect adduced by the pro- 
secution in the present case is not only of 
a frail nature. it is lacking in probabilitv. 
and does not inspire confidence. 

19. The alleged recovery of orna- 
ments belonging te the deceased from the 
two accused in pursuance of their dis- 
closure statements consists of the testi- 
mony of Gur Sewak (P. W. 13) and Sub 
Inspector Sripal Singh (P. W. 15). Ac- 
cording to these two witnesses. the two 
accused on August 4, 1969 disclosed after 
being apprehended at the house of Mohd. 
Nasim Khan that they had kept orna- 
ments at their houses and that they could 
get the same recovered. Mahadeo ac= 
cused thereafter got recovered Sutva 
Ex. 1 and Tarva Ex. 2. while Rahim Beg 
accused got recovered pair of bangles 
Ex. 3 from their respective houses. As 
already stated above. the evidence of 
Ramjas PW shows that Gur Sewak PW, 
went with Ramias on the night between 
August 3 and 4. 1969 when the latter took 
the dead bodv to the mortuary at Rae 
Bareli. It is further in the testimony of 
Ramias that on August 4, 1969 Gur Sewak 
remained throughout the day with Ram- 
jas at Rae Bareli and that he and Gur 
Sewak returned to their village only on 
August 5, 1969. If Gur Sewak remained 
throughout the day on August 4. 1969 
with Ramias at Rae Bareli the prosecu- 
tion evidence regarding the recovery of 
ornaments from the two accused in pur- 
suance of their statements in the presence 
of Gur Sewak can obviously be not ac~ 
cepted. Learned Additional Sessions 
Judge while dealing with the above 
testimony of Ramias observed that no 
clear cut statement had been obtained 
from Ramias that Gur Sewak also started 
from village Amawan along with the 
dead body and that the statement in aues- 
tion of Ramias was obtained in a some- 
what deceptive manner. In this connec- 
tion we find that the statement of Ram» 
fas on this point reads as under: 


“J started with fhe dead body af 
4 a.m. I had started with the dead body 
in the night. I have no exact idea about 
the time of that departure. I cannot tell 
exactly if on that dav I started with the 
dead. body at 10 or 10.30 p. m. or in the 
morning. Gur Sewak. Sant Prasad of my 
village and my brother Ramphali had 
also gone with the dead body. Cart 
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driver Ram Asrey who fis also of my 
village was with me. I have no idea if 
Chhedi and Ram Sewak of my village 
had also gone with the dead body. We 
people reached Sadar Hospital Rae 
Bareli next day at 7-8 a. m I got the 
dead body after the post mortem at 
6. p. m. All of us who had gone with the 
dead body after throwing the dead body 
in the Sain river came to Krishnapur at 
about 8-9 p. m. There we stayed for the 
whole night and therefrom we started 
next day in the morning for our village. 
We reached our village at about 10 a. m. 
Krishnapur is at a distance of 2 miles 
towards west from Rae Bareli. All the 
persons had come by bullock cart and 
also returned by the same. Gur Sewak 
is a Murai and he is the son of Gaiodhar. 
Gur Sewak is my brother by village re- 
lationship. Gur Sewak remained present 
throughout since his coming with the 
dead body and up to the return. In my 
village there is no other Gur Sewak S/o 
Gajodhar Murai.” 

There is no equivocation In the above 
statement of Ramias. It is clear there- 
from that Gur Sewak P. W. was one of 
those who accompanied Ramias when 
the latter took the dead body to the 
mortuary. No note regarding any decep- 
tion practised upon Ramias during the 
recording of his testimony was made by 
the trial judge, and it is not clear as to 
how Ramjas could make the above state- 
ment as a resolt. of deception. 


20. The learned Judges of the 
High Court while dealing with the above 
statement of Ramias observed that he 
had a lapse of memory. As mentioned 
earlier. the statement of Ramjas regard- 
ing Gur Sewak being present with him 
throughout on August 4. 1969 in Rae 
Bareli is unequivocal and free from amb~ 
figuity. and we find it difficult to believe 
that Ramjas suffered from a lapse of 
memory in making that statement. Gur 
Sewak admits that he went to the mort- 
uary on August 4. 1969. but. according to 
him, he went there on cycle at 3 p. m. 
and arrived at the mortuary at 4.30 p. m. 
This part of the statement of Gur Sewak 
appears to have been made with a view to 
explain his presence at the mortuary. 
The surrounding circumstances of the 
case, however. make it most unlikely that 
Gur Sewak would go to the mortuary at 
3 p. m. The dead body of the deceased ar- 
rived at the Rae Bareli mortuary at about 
6 or 7 a.m. on August 4. 1969. Post 
mortem examination. which generally 
takes place soon after the arrival of the 
dead body at the mortuary. should nor- 
mally have been performed on the morn- 
ing of August 4. 1969 and. as such. there 
could be no purpose for Gur Sewak to 
arrive at the mortuary at about 4.30 pD. m. 
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Gur Sewak while being present in. the 
village could not anticipate that pos® 
mortem examination of the dead body of 
the deceased would not be performed till 
4p. m. on August 4, 1969. 


21. It has been argued by Mr: 
Rana on behalf of the State that the evie 
dence of recovery of ornaments from the 
accused is supported not only by the 
evidence of Gur Sewak but also by that 
of Sub Inspector Sripal Singh. In this 
connection. we find that there is inherent 
material on the record to show that the 


Sub Inspector is not a very truthful wif- ` 


ness. According to the Sub Inspector. he 
went with Ramias after the registration 
of the case from the police station on 
cycle. The Sub Inspector has denied that 
he had gone to the spot by car. As 
against that. Ramjas P. W. has deposed 
that after he lodged report at the police 
station, the Sub Inspector went to the 
spot by car. while Ramias returned to the 
spot by eyle. Ramias has added that 
when he reached the snot. the Sub In- 
spector was already present there as the 
Sub Inspector had arrived there one or 
two hours earlier. It is difficult to be- 
lieve that Ramjas had a lapse of memory 
on this point also. In the face of the 
above statement of Ramjas. the evidence 
of Sub Insvector Sripal Singh that both 
he and Ramias went together on cvcles 
from the rolice station to the spot and 
that they arrived there together cannof 
be accepted. The fact that the Sub In~ 
spector has deviated from truth even on 
a minor paint would show that implicit 
reliance cannot be placed upon his testi- 
mony. Apart from the above. we are of 
the opinion that if the Sub Inspector 
could show Gur Sewak as a witness of 
recovery of the ornaments on August 4, 
11969 even though Gur Sewak could not 
actually witness the recovery of the said 
ornaments on that dav. this fact would 
vitiate the entire prosecution evidence 
os the recovery of ornaments. 
Iz ïs in the testimony of Dr. 
R. Ne Kanye: that when Mahadeo ac« 
cused was examined by the witness on 
August 5. 1969 the said accused was found 
to have six Injuries. out of which two 


were grievous. Itisin the prosecution evi- | 


dence itself that the above injuries were 
caused to Mahadeo by the police. Ac- 
cording, however. to the prosecution the 
above injuries were inflicted when Maha- 
deo accused tried to run away. As men- 
tioned earlier, it does not appear to be 
likely that the accused would try to run 
away on seeing the police party if the 
police party had arrived at the house of 
Mohd. Nasim Khan P. W. after that wit- 


mess had been seni to the police by the - 


accused themselves as alleged bv the pro- 
secution. In any case. even if the accuse 
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ed had tried to run away. it is not clear 
as to how it was necessary to cause as 
many as six injuries, out of which two 
were grievous with a view to apprehend 
Mahadeo. The injuries inflicted on the 
persons of the accused. in our opinion, 
lend support to the contention advanced 
on behalf of the accused-anpellants that 
there was resort to third degree methods 
by the police during the investigation of 
the case. 


_ 23. Ghazi P. W. has deposed that 
he did not take notice of the ornaments of 
Kesh Kali when he saw her going towards 


- the village abadi on the morning of the 


day of occurrence. Kesh Kali according 
to the prosecution case. was returning to 
her house from the quarter of Smt. Om 
Sri (P. W. 17) when the present occurrence 
took place. No question was put to Om 
Sri as to whether Kesh Kali was on the 
morning of the day of occurrence wearing 
the ornaments -in question. The mother 
of Kesh Kali has also not been examined 
as a witness. Birpal. who was the first 
to see the dead body of Kesh Kali and 
who would have been in the best position 
to state as to whether there were orna~< 
ments on her body or not at the time the 
body was first detected. has not been ex- 
amined as a witness. The statement of 
Birpal was notevenrecorded during the 
investigation. According to Sub Inspector 
Sripal Singh. the statement of Birpal 
could not be recorded by mistake. If it 
was the prosecution case that Kesh Kali 
was wearing silver ornaments when she 
left the quarter of Smt. Om Sri on the 
morning of the day of occurrence and that, 
those ornaments were found to be mis- 
sing when her dead body was detected by 
Birpal. it was. in our opinion, necessary 
to have the statement of Smt. Om Sri in 
this respect as well as to examine Birpal 
P. W. The failure of the prosecution to do 
so introduces an infirmity in the prosecu- 
tion case, 


24. Mr. Rana has pointed out that 
an entry was made in the station diary 
of police station Maharaigani in accord- 
ance with regulation 295 of U. P. Police 
Regulations regarding the receipt on 
August 4. 1969 during the investigation of 
this case of the sealed parcels containing 
ornaments at the police station. This 
circumstance, in our opinion. does not in 
any way connect the accused with the, 
commission of the crime. nor does it show” 
that those ornaments were _ recovered 
from the houses of the accused in pursu+ 
ance of their disclosure statements. 


25. We mav now advert fo the 
stains of human blood on the bush shirt 
of Mahadeo and the stain of semen on 
the Langot of Rahim Beg. So far as the 
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blood stains on the bush shirt of Mahadeo 
are concerned. it may be stated that no 
question was put to Mahadeo during the 
course of his statement under Section 342 
of the Code of Criminal Procedure that 
his bush shirt was stained with blood. 
Mahadeo not having been asked to furnish 
an explanation regarding the stain of hu- 
man blood on his bush shirt no inference 
can be drawn against Mahadeo on tha 
account. As regards the stain of semen 
on the Langot of Rahim Beg. we find that 
Rahim Beg is a young man of 22. The 
Langot in question was Uirtv at the time 
it was taken into possession. It cannot be 
said as to how old was the semen stain 
on the Langot. The semen stain on the 
Langot of a young man can exist because 
of a variety of reasons and would not 
Pona connect him with the offence 
of rape. 


26. According fto Dr. Katiyar. 
Medical Officer of District Jail Rae 
Bareli, if a girl of 10 or 12 years whois 
virgin and whose hymen is intact is sub- 
fected to rape by a fully developed man. 
there are likely to be injuries on the male 
organ of the man. No injury was. how- 
ever, detected by the doctor on the male 
organ of any of the two accused. The 
absence of such injuries on the male 
organs of the accused would thus point 
to their innocence. The examination of 
the two accused by Dr. Katiyar was on 
August 5. 1969. The two accused. how- 
ever, had been arrested. according to the 
prosecution, on the morning of August 4 , 
1969. No cogent explanation has been 
furnished as to why they were notsoon 
besiege got medically examined by the 
police. 


27. Rahim Beg accused is a bach- 
elor, while Mahadeo accused. as mention~ 
ed earlier. is a married man with wife 
and children. It does not seem very 
likely that the two accused would join 
together at a morning hour to commit a 
crime of most depraved nature by com- 
mitting rape on the minor daughter of 
one of their co-villagers and thereafter 
strangulating her to death. It also does 
not appear likely that they would take 
the ornaments of the deceased which 
would have furnished proof of their guilt 
to their houses. The greater likelihood 
appears to be that this depraved crime 
was the act of one individual 


28 Looking to all the circum- 
stances, we are of the opinion that there 
are a number of circumstances which 
create considerable doubt regarding the 
complicity of the accused. The two accus- 
ed must necessarily have the benefit there- 
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of. We accordingly accept the anneal. set 
aside their conviction and acquit them. 


Appeal allowed. 
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1972 TAX, L. R. 2288 
(@rom Goa: AIR 1968 Goa 105) 


S. M. SIKRI. C. J.. A. N. GROVER 

&, N. RAY, D. G. PALEKAR AND 
M. H. BEG. JJ. 

Gangadhar Narsinghdas . Agarwal, Àp- 

pellant v. P. S. Thrivikraman and another, 
espondents. . 

Civil Appeal No, 2187 of 1968, D/- 

16-8-1972. 


Customs Act (1962), S. 16, Proviso == 
Rate of duty and tariff valuation — Deter- 
mination of — Relevant date. (X-Ref:— 
S. 39) (X-Ref:— Tariff Act (1934), S. 4A 
=- Notification under, D/- 2-8-1966). 


The Act contains no provision em- 
powering the Customs Authorities to apply 
the rate in force on the date of the arrival 
of the vessel though they had such power 
under Section 88, Sea Customs Act, 1878 
(Since repealed). Under Section 16 the 
ate of presentation of a shipping bill is 
the relevant date for determination of rate 
of duty and tariff valuation applicable to 
export goods. The proviso however speaks 
of a fictional date for determination of 
such duty. The fiction is introduced by 
, providing for the date of entry outwards 
of the vessel to be relevant date in case 
where the shipping bill has been presented 
before the date of entry outwards of the 
vessel. The date of entry outwards of the 
vessel is the date of the order under Sec- 
tion 89, granting entry outwards to the 
vessel. (Paras 16, 17) 


Held, since the order of entry outwards 
of the vessel was made prior to the noti- 
fication issued on 2-8-1966 under S. 4A, 
Tariff Act, 1934, the Customs Authorities 
acted without jurisdiction in imposing duty 
introduced by the said notification on the 
export by holding that the date of entry 
outwards of the vessel was the date “when 
the vessel arrived”, AIR 1968 Goa 105. 
Reversed. é (Para 13 


Mr. Soli Sorabji, Senior Advocate, M/s. 
P. C. Bhartari and B. D. Bharucha, Advo- 
cates, and M/s. J. B. Dadachanji and 
Ravinder Narain, Advocates of M/s. J. B. 
Dadachanji and Co., with him), for Appel- 
lant; Mr. Jagadish Swarup, Solicitor-Gene- 
ral of India, (Mr. Gobind Das, Advocate, 
and Mr. B. D. Sharma, Advocate, for 
Mr. S. P. Nayar, Advocate, with him), for 
Respondents. 


_ EP/EP/B819/72/YPB 


Yes 


G. N. Agarwal vy. P. S. Thrivikraman (Ray J} 


A. I, E. 


The following Judgment of the Couri 
was delivered by 


RAY, J:— This is an appeal by certi- 
ficate from the judgment dated 5 April, 
1968 of the Court of the Judicial Commis- 
sioner, Goa, Daman and Diu at Panaji. 


EA The appelant challenged the 
levy of export duty of Rs. 98044 on 9804- 
40 metric tonnes of iron ore shipped on 
S. S. ‘Ardenode’ on 8 August, 1966 at the 


rate of Rs. 10 per metric tonne. 
july, 1966 
efore the 


; : The appalt on 26 

filed shipping bill in triplicate 

Joint Chief Controller of Imports and Ex- 
ports Panaji,-Goa for the purpose of ob- 
taining export licence in respect of 10,160 
metric tonnes of iron ore. On 28 July, 
1966 expart licence was granted to the La 
pellant. On 80 July, 1966 M/s. Hiralal 
& Co. agents of the vessel S. S. ‘Ardenode’ 
made an application to the Assistant Col- 
lector of Customs, Marmagoa for the grant 
of entry outwards to the said vessel to load 
iron ore. On 80 July, 1966 the Assistant 
Collector of Customs, Marmagoa made an 
order granting entry outwards to the said 
vessel S. S. 
mission to ship cargo on board the 
vessel, 


4. On 1 August, 1966 the appel- 
lant presented to the Customs Authorities 
under Section 50 of the Customs Act, 
1962 (hereinafter called the Act), shipping 
bills in triplicate dated 26 July, 1966. The 
appollant in accordance with the provisions 
of Section 50 of the Act at the foot of the 
shipping bill subscribed to a declaration as 
to the truth of the contents of the shipping 
bills. On 1 August, 1966 the Customs 
Authorities made these entries on the ship- 
ping bill ‘rotation No. 780 Sd/- 1 August, ~ 
1966 ‘Let export after examination if 
necessary Sd/- 1 August, 1966’ and ‘E. F. 
No. 8/1/8/1966’. The abbreviation 
‘EF’ means Export Fee (FreeP), On 2 
August, 1966 the Customs Authorities made 
further endorsements on the shipping bill. 
These endorsements were ‘P1 as usual and 
checked des;’ ‘Inspected the lot—2-—~barges 
—checked des’; and Pd in full’. 


x On 2 August, 1966 there was d 
notification issued by the Ministry of Com- 
merce in exercise of powers conferred by 
Section 4-A of the Indian Tariff Act, 1934 
amending the second schedule to the Tariff 
Act. The relevant item in the said sche- 
dule introduced by way of amendment is 
*28 and the name of the article is lumpy 
iron ore and the rate of duty is Rs. 
per tonne. 


said 


6. The S. S. Ardenode arrived af 
Marmagoa at 23.20 hours on 2 August, 
1966. The vessel arrived at Marmagoa 


Inner Harbcur on 8 August, 1966 at 07.50 
hours. The vessel commenced loading the 
cargo on 8 August, 1966, 


‘Ardenode’ and also gave per- œ 
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7, The Customs Authorities on 28 
par, 1967 issued a notice to the appel- 
ant notifying that the goods actually 
shipped by the appellant were subject to 
export duty at the rate of Rs. 10 per 
metric tonne and the custom duty amount- 
ing to Rs. 98044 which was not levied in 
respect of the consignment was due from 
the appellant and the appellant was called 
upon in accordance with Section 28 of the 
Act as to why the amount should not be 
recovered from the appellant. 


8. The appellant contended_before 
the Customs Authorities that the shipping 
bill was presented to the Customs Authori- 
ties and the entry outwards to the ship 
S. S. Ardenode was given prior to 2 
August, 1966 when no duty was payable 
in respect of the export of the goods in 
question. The appellant, therefore, con- 
tended that the notification under 5. 4-A 
of the Tariff Act 1984 was not applicable 
to the consignment and no Say was pay- 
able in respect of the export of the goods 
having regard to the provisions of Sec. 16 
of the Customs Act. It may also be stated 
that the appellant impeached the vires of 
the notification. 


9. The Customs Authorities on 19 
April, 1967 held that by virtue of the pro- 
visions of Section 16 (1) of the Act the 
shipping bill shall be deemed to have been 
presented at the earliest on 8 August, 1966 
when the vessel in question arrived. The 
export duty was levied with effect from 2 
August, 1966. The Customs Authorities 
therefore held that the appellant was liable 
to pay the export duty. 


10. The appellant impeached the 
order of the Customs Authorities under 
Article 226 of the Constitution in the 
Court of the Judicial Commissioner, Goa, 
Daman and Diu, Panaji. The fudicial 
Commissioner upheld the order of the 
Customs Authorities. 


Il. The entire controversy in the 
present appeal is whether the shipment 
and export of iron ore by the appellant 
became liable to the said duty introduced 
on 2 August, 1966. 


12. The relevant provisions for the 
urpose of the present appeal are to be 
ound in Section 16 which deals with date 
for determination of rate of duty and tarif 
valuation of export goods and Sections 39, 
50 and 51 which deal with loading of ex- 
ort goods on vessel and clearance of goods 
or exportation. 


Section 16 is as follows:== 
“16 (1). The rate of duty and tarif 
valuation, if any, applicable to any export 


oods, shall be the rate and valuation in 
orce—— 


(a) in_ the case of goods entered for 
export under Section 50, on the date on 
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bill. or a bill of export 


which a shippin 
goods is presented under 


in respect of suc 
that section; 


(b) in the case of any other goods, 
on the date of payment of duty; 


Provided that if the shipping bill has 
been presented before the ate of entry 
outwards of the vessel by which the goods 
are to be exported, the shipping bill shall 
be deemed to have been presented onthe 
date of such entry outwards. 


(2) The provisions of this section 
shall not apply to baggage and goods ex- 
ported by post”. 


13. The appellant contended thaf 
the shipping bill was presented on 1 August, 
1966 and the order of the Customs Autho- 
rities for entry outwards to the vessel was 
also given on 1 Ancon, 1966, and, there- 
fore, the export in the present case was 
not liable to payment of duty imposed on 
2 August, 1966. The Customs Authorities 
on the other hand contended that the 
vessel arrived at Marmagoa on 8 August, 
1966 and the vessel commenced loading on 
8 August, 1966, and, therefore, the ship- 
ping bill which had been presented before 

ate of entry outwards ‘shall be deemed to 
be presented at the earliest on 8 August, 
1966 when the vessel in question arrived’. 


14. The shipping bill under the 
Customs Act means a shipping bill refer- 
red to in Section 50 of the Act. Section 50 
is as follows:— 


“50. (1) The exporter of any goods 
shall make entry thereof by presenting to 
the proper officer in the case of goods to 
be exyetied in a vessel or aircraft, a ship- 
ping bill, and in the case of goods to fe 
exported by land, a bill of export in the 
prescribed form. 


(2) The exporter of any goods, while 
presenting a shipping bill or bill of export, 
shall at the foot thereof make and su 
scribe to a declaration as to the truth of 


its contentsr’ 


In the present case, it is common case that 
the shipping bill was presented to the 
Customs Authorities on 1 August, 1966 and 
the Customs Authorities made several en- 
dorsements on the shipping bill on the 
same day. These endorsements permitted 
export after examination, if necessary. The 
further endorsements on the shipping bill 
on 2 August, 1966 indicated that the ship- 
ment was inspected, checked and payment 
in full was made. Section 51 of the Act is 
as follows:— 


“51, Where the proper officer is satisfied 
that any goods entered for export are not 
prohibited goods and the exporter has paid 
the duty, if any, assessed thereon and any 
cna payable under Act in respect 
of the same, the proper officer may make 
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an order permitting clearance and loading 
of goods for exportation.” 


In the present case, the Customs Authori- 
ties made endorsement on the shipping bill 
on 1 August, 1966 permitting export after 
examination, if necessary. The shipping 
bill described the goods as ‘free goods’, Ex- 
port licence was also granted on that ship- 
ping bill, Sections 50 and 51 of the Act 
eal with entry of goods for exportation 
and clearance of goods for exportation. 
The word ‘entry’ is defined in Section 2 
(16) of the Act in relation to goods export- 
ed in a vessel to mean an entry made in a 
shipping bill. 


15. Entry outwards of a vessel is 
dealt with in Section 39 of the Act. Sec- 
tion 89 is as follows:— 


“89. The master of a vessel shall not 
permit the loading of any export goods, 
other than baggage and mail bags, until an 
order has been given by the proper officer 
granting entry outwards to such vessel.” 
Proper officer mentioned in Section 89 of 
the Act is defined in Section 2 (84) of the 
Act in relation to any functions to be per- 
formed under this Act to mean the officer 
of Customs who is assigned those functions 
by the Board or the Collector of Customs. 
Section 39 contemplates an order by the 
proper officer granting entry outwards to 
such vessel. n the present case, the 
agents of the ship made an application on 
80 July, 1966 for entry outwards of the 
vessel. The Assistant Collector of Cus- 
toms, Marmagoa granted permission on 80 
July, 1966 to ship cargo on board the ves- 
sel. Under Section 89 of the Act load- 
ing of goods is not permissible until an 
order is made granting entry outwards to 
the vessel. In the present case, the Cus- 
toms Authorities on 80 July, 1966 made an 
aia granting entry outwards to the ves- 
se 


16. (Under Section 16 of the Act 
the date of presentation of a shipping bill 
is the relevant date for determination of 
rate of duty and tariff valuation applicable 
to export goods. Under the proviso to 
Section 16 of the Act however there is a 
fictional date for determination of such 
duty. The fiction is introduced by provid- 
ing for the date of entry outwards of the 
vessel to be relevant date in case where 
the shipping bill has been Parag before 
the date of entry outwards of the vessel. 
The date of entry outwards of the vessel 
" the order made under Section 89 of tha 

ct. 


17, Section 88 of the Sea Customs 
Act 1878 was the counter-part of Sec. 16 
of the Customs Act, 1962. Section 61 of 
the Sea Customs Act, 1878 was the coun- 
ter-part of Section 89 of the Customs Act, 
1962. Under Section 38 of the 1878 Act 
the rate of duty was the rate in force when 
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the shipping bill was delivered under Sec- 
tion 187 of the 1878 Act. Section 187 of 


the 1878 Act provided for clearance of 
oods for shipment by dolven of shippin 
i ayment of duties and the passing o 
the shipping bill by the Customs Authori- 
ties. Section 88 of the 1878 Act had 
two provisos. Under the first proviso to 
that old section where the shipment was 
permitted without a shipping bill, or in 
oopen of the delivery of a shipping 
bill, the rate of duty was to be the rate 
in force at the time when the shipment of 
goods commenced. Under the second pro- 
viso to Section 88 of the 1878 Act where 
the shipping bill was in anticipation of the 
arrival of any vessel or before an order 
was given for entry outwards of the vessel 
the shipping bill must be deemed to have 
been delivered on the date on which that 
vessel arrived or entry outwards was given 
whichever was later. Under the provisions 
of Section 88 of the 1878 Act the Customs 
Authorities had power to apply the rate in 
force on the date of the arrival of the 
vessel, Under Section 16 of the 1962 Act 
it is not permissible to do so. The sta- 
tute does not contain such a provision. Sec- 
tion 16 of the: 1962 Act speaks of the fic- 
tional date only in relation to the order ` 
of date of entry outwards of the vessel. In 
e present case, the order of entry out- 
wards of the vessel was made prior to 2 
Fn Wee 1966. Therefore, the Customs 
Authorities in the impugned order acted 
without jcrisdiction in imposing duty on 
the export by holding that the date of 
entry outwards of the vessel was the date 


“when the vessel arrived”, 


18. For the foregoing reasons the 
appellant is entitled to an order cancelling 
e notice dated 28 January, 1967 by. 
which the Customs Authorities demanded 
duty from the appellant. The order of the 
Judicial Commissioner is set aside. There 
will be a writ setting aside the notice dated 
28 January, 1967 and an order forbearing 
the respondents from taking any steps or 
proceedings pursuant to the notice dated 
28 January, 1967. There will also be an 
order quashing the order of the Assistant 
Collector of Customs dated 19 April, 1967 
which gave effect to the notice and held 
the appellant liable to pay the export duty. 


19. In the facts and circumstances 
of the casa each party will pay and bear 
their own costs, 


Appeal allowed. 
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AIR 1873 SUPREME COURT 353 
(V 60 C 70)= 
1972 LAB. L C. 1037 : 
(From: Award of Additional Industrial 
Tribunal, Mysore)® 
©. A. VAIDIALINGAM, I. D. DUA, G. K 
MITTER, JJ. 

Binny Lid., Appellant (in both the a 
peals) v. Their Workmen, Respondents Gn 
both the appeals). 

Civil Appeals Nos, 1291 and 1292 of 1967, 
D/-15-2-1972. : 
(A) Payment of Bonus Act (1965), Ss. 17, 
19 — Claim for bonus — Maintainability — 
‘Lime for payment of bonus. 

_The claim for bonus can be made only 
after the close of the accounting year and 
in accordance with the provisions of the 
Act. The gross profits can be calculated 
only at the end of the accounting year and 
the available and allocable surplus can also 
be worked out only at the end of the ac- 
counting year. There is no question of an 
employer computing the gross oe avail- 
able and allocable surplus in the middle of 
an accounting year or at any time before the 
close of the relevant accounting yar. 16) 

ara 

The direction given by the Tribunal mak- 
ing it obligatory on the Management of tex- 
tile mill to make half-yearly payment of 
bonus, apart from being opposed to the 
scheme of the Act, also runs counter to the 
provisions of S. 19, Whether it is the mini- 
mum bonus of 4 per cent under Section 10 
or the maximum bonus of 20 per cent under 
Section 11, they have to be paid only within 
the period mentioned in Section 19. An 
employer may voluntarily pay amount during 
the accounting year by way of part bonus 
which he is entitled to take into account and 
adjust when i payment at the 
close of the accounting year. It is one thing 
to say that an employer can make voluntary 

ayment, but it is a different thing for the Tri- 
buna to give a direction to that effect. | 
(Paras 17, 19) 

Therefore, by the mere fact that the 
management of the textile mill has been 
making poraa on previous occasions every 
half-year! Wy, does not confer a right on the em- 
ployee thereof to have such payments by 
way of bonus in the same manner even after 
the Act came into force. (Para 20) 

(B) Industrial Disputes Act (1947), Sch. 8, 
Item 5 — Bonus — Available 
Calculation of working capital — (X-Ref:—~ 
Payment of Bonus Act (1965), S. 5). 

The working capital cannot include fixed 
assets nor the capital works in progress as it 
represents the funds required for day-to-day 
running of the Company. (Paras 33, 34) 

(C) Industrial Disputes Act (1947), Sch. 3, 
Item 5 — Bonus — Available surplus — Re- 


*(A.LD. Nos. 6 and 8-of 1966, D/-30-6- 
1967—-Addl. Ind, Trib., Mysore, Bangalore.) 
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habilitation claim — (X-Refi—Payment of 
Bonus Act (1965), S. S m 
Rehabilitation reserve is a substantial 
item which goes to reduce the available sur- 
plus and as a result affects the right of the 
employees to receive the bonus. Hence the 
a tle will have to place all relevant mate- 
als and the Trib will have to scruti- 
nize them carefully and be satisfied that the 
claim is justified If a Company has no 
scheme for rehabilitation, then, of course, 
its claim on that head must be rejected. 
AIR 1967, SG 1222 and AIR 1968 SC 538 
Followed. (Paras 88, 44) 
In determining the claim of the emplo- 
yer for rehabilitation, two factors are essen- 
tial to be ascertained, namely, (1) the multi- 
plier, and that has to be done by reference 
to the purchase price of the machinery and 
the price which has to be paid for rehabili- 
tation or replacement; and (2) the determina- 
tion of the diviser and that has to be done 
by deciding the probable life of the machi- 
nery. Mere production of balance sheet and 
profit and loss accounts by themselves will 
not entitle an employer to sustain its claim 
for rehabilitation. ATR 1962 SC 1221 and 
AIR 1971 SC 2567, Followed. i ae 


ae : (Paras 39, 48) 
(D) Industrial Disputes Act (1947), Sch. 3, 
Item 5 — Bonus — Available surplus — 
Calculation — (X-Ref:—Payment of Wages 
Act (1965), S. 5). 


In allocating tha available surplus 
between the company and the workmen, it 
will be equitable if roughly 60 per cent of 
the surplus is distributed as bonus to the 
workmen and the Company is left with the 
remaining 40 per cent. The Company will 
get in addition to this 40 per cent, the bene- 

t of the income-tax rebate on the 60 per 


cent bonus payable to the workmen. AIR 
1971 SC 2567, Followed. (Para 58) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2567 = 1971 Lab 
IC 1507, Messrs. Gannon Dun- 
kerley & Co. Ltd. v, Their Work- ee 
89, 58. 


men 

(1969) 8 SCC 882 = 18 Fac LR 
274, Aluminium Corporation of 
India v. Their Workmen Br 

AIR 1968 SC 588 = (1968) 1 SCR 
779 = 1968 Lab IC 581, National 
Engineering Industries Ltd. v, 
Its Workmen 

AIR 1968 SC 968 = (1968) 2 SCR 
811 = 1968 Lab IC 1201, Work- 
men of Messrs, Hindustan Motors 
ro v. Messrs. Hindustan Motors 


AIR 1967 SC 1222 = (1967) 2 
Lab LJ 18, Azam Jahi Mills Ltd. 
v. Their Workmen 

AIR 1962 SC 1221 = (1962) Supp 
2 SCR 926, Hono Secy., 
South India Mill-owners’ Associa- 
tion v., Secy., Coimbatore Dis- 
trict Textile Workers’ Union 


88 


31 


88 


89, 41 
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ATR 1959 SC 967 1959 SCR 
925, Associated Cement Co. Ltd., 
Dwarka Cement Workers, Dwarka 
v. Its Workmen 22 
Mr. O. P. Malhotra, Sr. Advocate (Mr. 
D. N. Gupta, Advocate with him), for Ap- 
pellant (in both the appeals); Messrs. I. N. 
Keshava and K. Rajendra Choudhary, Advo- 
cates (for No, 1) and Mr. H. K. Puri, Advo- 
cate (for Nos. 2 and 8) and Mr. Vineet 
Kumar, Advocate (for Nos. 4 to 10), for Res- 
pondents. 
The following judgment of the Court 
was delivered by 


VAIDIALINGAM, J.: These two appeals, 
by special leave, are directed against the 
common Award, dated June 80, 1970, of the 
Additional Industrial Tribuna, Bangalore, 
in two References, A,I.DS. 6 and 8 of 1966. 

DA On December 8, 1965, the Gov- 
ernment of Mysore referred to the Indus- 
trial Tribunal for, adjudication the following 
questions: 

“Is the Management of the Bangalore 
Woollen, Cotton and Silk Mils Company 
Limited, Bangalore, justified in announcing 
payment of one month’s basic wages as ad- 
vance against wages for the half-year end- 
ing June 1965 instead of declaring this pay- 
ment as an advance against payment of 
bonus as was being done these yearsP 
’ IE not, what other relief the workers are 


entitled to? 
x This was numbered as Reference 
No. A.LD. 6 of 1966, Civil Appeal No. 1291 
of 1967 is directed against that part of the 
order of the. Tribunal regarding this Refer- 


ence, j 
On March 5, 1966, the Govern- 


4, 
ment of Mysore referred to the same Tribu- 
nal for adjudication the following question: 

“Whether the demand of the workers 
of Bangalore Woollen, Cotton and Silk Mills 
Co., Ltd,, Bangalore, for additional bonus 
for the years 1962 and 1963 at the rate of 
2 months’ additional bonus and 4 months’ 
additional bonus on total wages respectively 
is justified 

If not, to what other relief or reliefs are 
the workmen entitled?” 

: This Reference was numbered 
as A.I.D. 8 of 1966. Civil Appeal No. 1292 
of 1967 is directed against that part of the 
order of the Tribunal regarding this Refer- 
ence. Both the appeals are by the Com- 


pany, 
6. We will first take up Civil Appeal 

No. 1291 of 1967, The appellant was mak- 
ing two is Binal of bonus every year, one 
for the half-year ending 30th June and half- 
year ending 80th December. The account- 
ing vear is the calendar year. e - 
early payments were unilaterally declared 
by the appellant and not on the basis of 
any agreement between the parties. The 
quantum of bonus that was paid for each 
half-year was also not constant. Half-yearly 
payments were made at the end of the half- 
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year when the working result of the said 
year was known and if there was sufficient 
prot to pay bonus. The payment of bonus 
or the half-years also depended upon the 
approximate estimate that the Directors used 
to make about their prospective future earn- 
ings for the next half-year. According to 
the appellant the bonus amounts were paid 
out of profits. As the Payment of Bonus 
Act, 1965 (hereinafter to be referred to as 
the Act) had come into force on August 28, 
1965, the appellant issued a circular to the 
effect that for the half-year ending June 30, 
1965, payments will be made as advance of 
wages equivalent to 1/6th of the basic earn- 
ings of the employees. In this circular there 
is a reference to the Payment of Bonus Ordi- 
nance, 1935, promulgated on May 29, 1965 
and that under the terms of the Ordinance, 
bonus is payable only within a period of 8 
mon from the end of the accounting 
on The circular further states that no 
onus is payable for the accounting year 
1965 until the accounts for the year are 
closed. I: was further mentioned that the 
amounts are paid as advance wages in view 
of the representations made by the emplo- 
yees, The circular er mentioned that 
the amourts paid as advance wages will be 
set off against the bonus that may be found 
payable fcr the accounting year 1965 and 
that if no bonus is payable, the amount paid 
will be adjusted against the wages due for 
any month after March, 1966. 

7. The issue of the above circular 
led to the unions concerned raising a dis- 
pute with the management that the payment 
of bonus at the end of each half-year has 
become a condition of service of the work- 
men as the same was being paid for several 
decades w:thout any relation to profits. The 
appellant was charged by the unions of hav- 
ing changed the conditions of service by 
ane to make payments as advance against 
wages instead of payment by way of bonus. 
As conciliation proceedings failed, the work- 
men resorted to a strike in December 1965, 
which led to the Reference being made by 
State Government on December 8, 1965, 
No. A.D. 6 of 1968. 

8. The short stand taken by the ap- 
pellant before the Tribunal was that the pay- 
ments were being made as bonus at the end 
of each half-year on the basis of the profits 
earned by the Company, Such payment was 
a voluntary act of the Speen and related 
to profit and it had not become a condition 
of service of the employees. The er 
case of the appellant is that as the Act had 
come into force, bonus is govemed by the 

rovisions of the Act and that bonus is to 
e paid only within eight months after the 
close of the year of account, i.e., December 


81, 1965. . 

9. The unions pleaded that the pay- 
ment of banus at the end of each half-year, 
which was being done for a long number of 
years, has become a condition of service and 
the amounts paid were not related to the 


~ 


+ 


d 
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profits earned by the Company, The unions 
er contended that the Act has not in any 
‘manner affected the right of the employees 
getting bonus in the manner paid by the ap- 
pellant, namely, at the end of every half 
year. 
10. The Tribunal has recorded the 
Following findings: The payment of bonus 
was not a settled condition of service, but 
is dependent upon the profits earned during 
the -year. Payments made by the ap- 
paani at the close of the half year _ cannot 
considered as customary or festival bonus 
and that the appellant has made no change 
in the conditions of service of the workmen 
by altering the quantum of bonus. Thou 
bonus was paid at the close of each half- 
year, the quantum of such bonus varied de- 
pending upon the profits earned by the Com- 
pany, The Company has no doubt been 
paying for a long time profit bonus in two 
instalments, namely, in the month of August 
for the half-year ending 30th June and in 
the month of March or April of the succeed- 
ing year for the half-year ending 31st De- 
cember. The coming into force of the Act 
has not created any right in the appellant 
to withhold the payment for each half-year 
as it used to do. The appellant will be en- 
titled to deduct the amount of bonus paid 
for the first half-year from the amount of 
bonus payable to its employees under the 
Act in respect of the accounting year and 
the employees will be entitled to receive 
only the balance for the second half-year. 
On these findings the Tribunal held that the 
app t was not justified in announcing the 
payment of the amount towards advance 
wages under the circular dated August 28, 
1965. In the end the Tribunal gave a direc- 
tion to the effect that the appellant is liable 
to pay profit bonus in two instalments—one 
as advance against the final declaration of 
bonus to be paid during the last week of 
August or first week of September and the 
balance, if any, was to be paid in the month 
of March or first week of April of the suc- 
ceeding year. It further gave a direction 
that the first payment that is to be paid is 
to be as advance against payment of bonus 
and not as against wages. 

11. Mr. Malhotra, learned counsel 
for the appellant, has challenged the above 
directions given by the Tribunal. The coun- 
sel pointed out that after the coming into 
force of the Act, the rights and liabilities of 
the parties, regarding bonus, are governed 
by its provisions. Under the Act, the compu- 
tations of the available and allocable surplus 
have to be made on the basis of the _ gross 
profits ascertained at the end of the relevant 
accounting year and the payment of bonus 
has to be made within eight months of the 
close of the accounting year, As the Act 
envisages payment of only one bonus, at the 
end of the accounting year, after computa- 
tion of the amount as per the Act, the direc- 
tion given by the Tribunal regarding pay- 
ment of half-yearly bonus is illegal and con- 
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trary to the provisions of the Act. This 
direction, the counsel pointed out, given by 
the Tribunal, will apply not only to the year 
1965, but also to succeeding years. 

_ 12. On the other hand, Mr. H. K. 
Puri, learned counsel for the respondents 
Nos. 2 and 8, whose contentions have been 
accepted by the counsel for the other res- 
por ents, urged that the Act does not pro- 

ibit an employer from paying bonus at the 
end of each half-year, The appellant has 
been paying bonus in two i ents, name- 
ly, at the end of each half-year. It is always 
open to the appellant, both by virtue of the 
prsots of the Act and the direction given 

y the Tribunal to deduct when paying final 
bonus at the end of the accounting year, any 
amounts that may have been paid for the 
first half-year. Therefore, according to Mr. 
Puri, the directions given by the Tribunal 
are neither illegal nor contrary to the pro- 
visions of the Act, 


18. We are not inclined to accept 
the contention of Mr. Puri. We have already 
referred to the findings of the Tribunal to the 
effect that the amount that was paid by the 
appellant as bonus at the end of each half- 

ear was on the basis of the profits earned 

y it. The Tribunal has rejected the claim 
of the unions that the payment of bonus, in 
the manner claimed by them, was not a con- 
dition of service and that the payment had 
nothing to do with any custom or festival. 
These findings have not been and in fact 
could not be challenged by the respondents. 
There is also no controversy that payment 
of bonus for the accounting year 1965 is 
governed by the provisions of the Act. If 
so, the question is whether the directions 
given by the Tribunal and referred to above, 
on be supported by the provisions of the 

ct. : 

14, The Act has come into force 
with effect from August 28, 1965. As pro- 
vided under sub-section (4) of Section 1, it 
applies to all accounting years commencing 
on any day in the year 1964 and in respect 
of every subsequent accounting year. Sec- 
tion 2 defines amongst others the expressions 
‘accounting year’, ‘allocable surplus’, ‘avail- 
able surplus’ and ‘gross profits’. Section 4 
deals with the computation of gross profits. 
So far as the appellant is concerned, under 
Section 4, Cl. ©), the gross profits are to be 
calculated in the manner specified in the 
Second Schedule. Section provides for 
computation of available surplus. It is to 
be ascertained after deducting from the gross 
profits the various items, referred to in Sec- 
tion 6. Section 6 deals with the items to 
be deducted as prior charges from the gross 
profits. Section 10 makes it obligatory on 
an employer to pay minimum bonus to the 
employees in an accounting year of 
per cent of his salary or wages or Rs. 40, 
whichever is higher, This payment is irres- 
pective of the fact whether a company has 
or has not earned profits in an accounting 
year. But this provision is subject to the 
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provisions of Sections 8 and 18. Section 11 
provides for payment of bonus subject to a 
maximum of 20 per cent of the s or 
wages, if the conditions mentioned therein 
are satisfied. Section 17 enables an emplo- 
yer, who paid during any accounting 
year Puja Bonus or other customary bonus 
or.a part of the bonus payable under the 
Act before the due date, to deduct the 
amount so paid from the amount of bonus 
_ payable Dy ta to an employee under the 
Act in respect of that accounting year. It 
further provides that under such circumstan- 
ces the employee will be entitled to receive 
only the balance, Section 19 fixed the time 
limit for payment of bonus. If there is a 
dispute regarding pnan: of bonus pending 
before any authority, the bonus wil 
have to be paid within a month from the 
date on which the Award becomes enforce- 
able or the settlement comes into operation. 
In any other case the bonus ave to 
be paid within a period of eight months from 
the close of the accounting year. Under the 
proviso to Section 19, power is given to the 
appropriate Government to extend the period 
of eight months in accordance with the pro- 
visions contained therein. Section 34 provi- 
des that the Act except as otherwise provided 
in the section, shall have effect notwithstand- 
ing anything inconsistent therewith contained 
in any other law for the time being in force or 
in the terms of any Award, agreement, settle- 
ment or contract of service made before May 
29, 1965, 


15. We have referred to some of the 
relevant provisions of the Act. From a er 
usal of the scheme of the Act, it is clear 
that the bonus for a particular accounting 
year will have to be computed in accordance 
with the provisions of the Act on the basis 
of the gross-profits which are determined at 
the close of the accounting year. The Act 
itself provides as to how the gross-profits are 
to be calculated and the available and allo- 
cable surplus arrived at. The Act also pro- 
vides the outer limit, the period within 
which bonus has to be paid. It further gives 
the employer a right to deduct any amount 
that may have been paid during the account- 
ing yeu as part of the bonus payable under 

e Act. 


16. It will be seen from the scheme 
of the Act that the claim for bonus can be 
made only after the close of the account- 
ing year and in accordance with the provi- 
sions of the Act. The gross-profits can be 
calculated only at the end of the account- 
ing year and the available and allocable sur- 
plus can also be worked out only at the end 
of the accounting year. There is‘no question 
of an employer computing the gross-profits, 
available and allocable surplus in the middle 
of an accounting year or at any time before 
the close of the relevant eas year. 
The direction given by the Tribunal really 
amounts to the employer having to make two 
computations at the end of each half-year. 
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No doubt, the Tribunal has given a direction 
to the efect that any amount paid for the 
first half-year can be dedueted. when the 
final bonus is paid at the end of the account- 
ing year, Even without any such considera- 
tion being shown by the Tribunal allowin 
an employer to so deduct, Section 17 itself 
clearly gives such a right to an employer, 
We are not impressed with the contention! 
of Mr. Puri that as there is no prohibition 
in the Act against an employer making the 
Peete y vi T bonus at a ri a 

-year, the direction given e Tribu- 
nal can be sustained. i , 

17. Mr. Puri referred us particularly 


to the provisions contained in Section 17 off - 


the Act. He pointed out that though a 
time limit is fixed by Section 19 gueh a 
itself as is evident from Section 17, clearly 
envisages payment of bonus at the end of 
each half-year. We are not inclined to ac 
cept this contention of Mr. Puri. The direc- 
tion given by the Tribunal making it obli- 
gatory’on the Management to make half 
yearly poa of bonus, apart from being 
opposed to the scheme of the Act, also runs 
counter to the provisions of Section 19. Whe- 
ther it is the minimum bonus of 4 cent, 
under Section 19 or the maximum bonus of 
20 per cent, under Section 11, they have to 

e paid, as is made clear by Section 19, only 
wi period mentioned therein, It 
may be that an employer voluntarily 
pays amount during the accounting year 

y way of part bonus which he is entitled 
to take into account and adjust when mak- 
ing final payment at the close of the account- 


ing year. It is one thing to say that an 
employer can make volun payment, but 
it is a diferent thing for the Tribunal to 


give a direction to that effect. 


18. 

placed by Mr. Puri is as follows: 
ere in any accounting year— 

(a) an employer has paid any puja 
bonus or other customary bonus on an em- 
ployee; or 

(b) an employer has paid a part of the 
bonus payable under this Act to an employee 
before the date on which such bonus 
comes payable, 

then the employer shall be entitled 
to deduct the amount of bonus so paid 
from the amount of bonus payable by Ta 
to the employee under this Act in respect 
of that accounting year and the employes 
shall be entitled to receive only the balance.” 

19. Clause (a) has no a Warners as 
the Tribunal has categorically held that there 
is no question of any payment by way of 


uja bonus or other customary bonus. Even ` 


en, if any such bonus has been paid, the 
employer is entitled to deduct the same from 
the amount of bonus payable under the Act. 
Clause (b) is an enabling section in favour 
of the employer in that it visualises a situa- 
tion or contingency where he may have paid 
during the accounting year a part of bonus 
payable under the Act “before the date on 


pew 


Section 17 on which reliance is _ 
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which such bonus becomes payable.” If 
an employer has paid any amount during an 
accounting year by way of part of the bonus, 
he is entitled to deduct the same from the 
final amounts that may be payable under the 
Act. That provision ‘does not give a right 
to an employee to claim payment of bonus 
even by way of part payment during the 
currency of the accounting year. Jf so, the 
Tribunal has also no jurisdiction to give a 
direction to an employer to pay bonus at the 
end of each half-year. 


20. Tn this case, it is no doubt, seen 
that the appellant has been paying bonus at 
the end of each half-year. But the Tribu- 
nal has found that such payment has not 
become a condition of service. Therefore by 
the mere fact that the appellant has been 
making payments on previous occasions every 
half-yearly, does not confer a right on the 
lemployee to have such payments by way of 
bonus in the same manner even after the 
Act came into force. 


21. From the above discussion it 
follows that the directions given by the Tri- 
bunal in A, I, D. No. 6 of 1966 have to 


. be set aside. 


22. Now coming to Civil Appeal 
No. 1292 of 1967, as mentioned earlier, it 
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question that was referred to the Tribunal 


has also been extracted in the earlier part of 
the iol men, That relates to a claim for addi- 
tional bonus for the years 1962 and 1963, 
There is no controversy that the appellant 
has already paid for the year 1962, three 
months basic wages as bonus. Similarly for 
the year 1968 also four months basic bie 
as bonus eady been paid. The 
im was for two months total wages 
as additional bonus for the year 1962 
and four months’ total wages as addi- 
tional bonus for the year 1963. The findings 
recorded by the Tribunal in A. I. D. No. 6 
of 1966 regarding the nature of bonus paid 
to the employees have been adopted for this 
reference also. ‘The respondenis-Unions do 
not challenge those findings. Therefore, even 
in respect of the years 1962 and 1963, what 
is payable is only profit bonus. ‘There is 

o no controversy that for these two years 
the quantum of bonus payable has to be cal- 
culated in accordance with what is known as 
the Labour Appellate Tribunal Full Bench 
Formula, which has been approved by_this 
Court in Associated Cement “Co. Ltd, 
Dwarka Cement Works, Dwarka v. Its Work- 
men, 1959 SCR 925 = (AIR 1959 SC 967). 
Both the parties have filed statements of cal- 
culations according to the said Formula. The 


is against that part of the Award of the statements Exs, M-I and M-2 filed by the 
Tribunal in A. I. D. No. 8 of 1966. The Management represent the computation of 

available surplus for the years ended. Decem- 
ber SI, 1962 and 1968 respectively, Ex, M-F is as follows: J 


“THE BANGALORE WOOLLEN, COTTON AND SILK MILLS CO., LTD. 
Statement showing the computation of available surplus for the year 
ended Sist December, 1982 
(Under L. A. T, Formula) 


Profit as per profit and Loss Account 
ADD 


Provision for Bonus 
Depreciation on Fixed Asseta 
Donations 


Additional Bonus for 1961 


LESS 
Profit on sale of assets 


LESS - 


Normal Depreciation and Shift 
Allowance 


LESS i 
Tax Liability ¢ 
Profit as above 
LESS 


Development Rebate 


Income-tax Liability at 50% on Rs. 
Income-tax at 25% on Rs. ; 


Super Profits Tax on Rs. 


Return on Capital employed : 
Preference Share Capital 7.8% on Rs. 600000 


6801750 
1614000 ; 
1698481 
107362 
146000 8563843 
10365599 
1745428 
8620173 
1465812 
7154361 
7154361 ` 
586415 
6587948 
6553408 8276704 
14538 3635 
6567946 ` 8280339 
6558408 409158 
3680487 . 
46800 
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Ordinary Share Capital 6% on 12150000 729000 
Rovere employed in business during the year 
onded 81-12-1962 4% on Rs. 44468315 178788 _ 2554533 8244030 
Available Surplus* a i Rs. 910831 


*Subject to claim for rehabilitation. 


We have prepared the above statement from the audited 
accordance therewith. The return on Capital and Reserves is 


£8. Similarly Ex. M2 regarding the year 1963 is as follows : 


aceounts of the Company and is in 
as claimed by the Company. 


Sd. Wegible 
Chartered Accountants.” 


“THE BANGALORE WOOLLEN, COTTON AND SILK MILLS CO., LTD. 


Statement showing the computation 


of available surplus for the year 


ended 81st December, 1963 


(Under L. A. T. Formula) 
ro es per Profit and Loss Account : 5239220 
Provision for Labour Bonus 9245000 
Depreciation on Fixed Assets 1733719 
Donations 8804 
Provision for Taxation 8110090 „12097523 
} “17836743 
LESS 
Profit on Sale of Assets . 83093 
Excess Provision of Elzetricity charges and interest 
written back , 675184 _ "TB82TT 
16578468 
LESS 
Norma! deyreciation and Shift Allowanes _ _ 1647555 
14980911 
LESS 
Tax Liability : 
Profit as above 14930911 
LESS 
Development Rebate _ 460548 
` 14470363 
Income-tax Liability at 50% on Ra. 14455825 7227912 
25% on Re, 14588 ~ 88635 
Dividend-tax 164025 
Companies (Profit) Surtax 1786212 
Liability on Rs, 14455825 —_——— 
9181784 
Return on Capital Employed : 
Preference Share Capital 7.8% on Rs. 600000 46800 
Ordinary Share Capital 6% on Rs. 12150008 729000 = 
Reserves employed in the business 
4% on Rs. 46937947 1877518 2653318 11885102 
i f í 8095809 
Available surplus* 


*Subject to claim for rehabilitation, 


We have prepared the above statement from the audited accounts of the company and 
certify that it is in accordance therewith, The return on capital and reserves is, as claimed by 


the company. 


24. The Tribunal has accepted as 
correct the gross-profits as given by the ap- 
pellant in these two exhibits for the two 
years in question. Even though the Unions 
contested the return on Preference Share 
Capital at 7.8 per cent, the Tribunal has 


Sd. Illegible 
Chartered Accountants,” 


rejected their objections. It has held that 
under the Preference Shares Regulations 
Act, the Company is bound to pay 7.8 per 
cent. on Preference Share Capital, The 
Workmen did not raise any controversy re- 
garding the return on Ordinary Share Capi- 
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tal at 6 per cent, The Tribunal, therefore, 
accepted the figures given in both Exs. M-1 
and M-2 and to the return of Ordinary Share 
Capital. But the controversy arose about 
the claim made by the appellant regarding 
return on Reserves employed during the two 
years, It will be noted that neither in Ex. M-1 
nor in Ex. M-2 the appellant has made any 
claim for rehabilitation excepting adding a 
note to the statement that they are subject 
to a claim for rehabilitation. 

25. The two points in controversy 
between the parties regarding these two 
years were: a) The claim for Return on Re- 
serves and (2) Provision for Rehabilitation. 

26. We will first take up the ques- 
tion ee the claim of the appellant for 

(Contd. on Col. 2) 


a 
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return on Reserves. In Ex. M-l, the appel- 
lant has claimed a sum of Rs. 178788.00 as 
4 per cent. return of Rs. 44468315.00, being 
the amount employed in business. Similar- 
by in Ex. M-2, for the year 1963, it had 
claimed Rs. 1877518.00, being 4 per cent. 
return on Reserves on Rs, 46937947.00, em- 
ployed in the business, The Unions con- 
tested the claim of the appellant on the 
ground that they are not entitled to oa 
return on Reserves. The appellant had fil- 
ed two statements Exs. M-I (a) and M-2 
(b) for the years 1962 and 1963 respectively, 
showing how the amounts claimed as Re- 
serves employed in business have been arriv- 
ed at Ex. M-1 (a) for the year 1962 is as 


follows: 


“THE BANGALORE WOOLLEN, COTTON AND SILK MILLS CO., LTD. 


Year ended 31st December, 1962 
Reconciliation of Capital employed in the business during the year ended 81st December, 1962. 


As at 31-12-1961 ; 

Fixed Assets and Capital Works in Progresa 
Investments 

Interest accrued on Investments 

Stores and Spare parts 

Raw Materials 

Process Stocks 

Finished Stocks 

Sundry Debtors 

Advances 

Balances with Railway and Excise Authorities 
Deposits 


LESS 

Sundry Creditors 

Due to Directors 

Unclaimed Dividends 

Provision for Taxation 

Proposed Dividends 

Provision for Gratuity 

Officers’ Retiring Fund 
(Fund less investments) 


LESS 
Share Capital 


43189570 
595216 


68806470 


11588155 
57218315 

R 12750000 
Rs. 44466315, 


27. Exhibit M.2 (a) for the year 1963 is as follows $ 


“THE BANGALORE WOOLLEN, COTTON AND SILK MILLS CO., LTD. 
Year ended 31st December, 1988 


Reconciliation of Capital employed during the year ended 31-12-1963 


As at 81-12-1962 45229458 
Investments 548575 
Interest accrued on Investments 8703 
Stores and Spare Parts 6553343 
Raw Materials 4701434 
Process Stocks 7285534 
Finished Stocks 1688981 
Sundry Debtors 3429299 
Advances 8165324 
Balances with Railway and Excise Authorities 848450 
Deposits 24234 

72981280 


LESS 


~ 
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Sundry Creditors ' 71686193 | 
Due to Directors ' 65278 
Unclaimed Dividends 22837 
Provision for Taxation 05 
Proposed Dividends 1481400 
Provision for Gratuity 1786251 
Odicers Retiring Fund 25789 
(Fund less investments} _ 18293383 
59687947 
Less Share Capital 12750000 
‘Rs. 4693794 a 
‘28. TE will be seen that the last of Reserves as Working Capital as claimed 


figures shown in both the statements have 
been claimed by the appellant as Reserves 
employed in business for each of these two 
years. 

29. The Tribunal after a reference to the 
evidence of the Chartered Accountant, M.W. 1 
has held that the amounts which should 
have been used as Working Capital are those 
mentioned in Exs. M-1 @ and M-2 (a), less 
the fixed assets and capital works in progress. 

- The Tribunal has further held that the work- 
ing capital cannot include fixed assets nor 
the capital works in progress, as they re- 
present the funds required for day to day 
work of the Company. According to the 
Tribunal these fixed assets have been accu- 
_ mulated over years and they cannot form 
part of the working capital, However, the 
Tribunal accepted ‘the claim of the appel- 
lant that the other items in Exs. M-I (a) 
and M-2 (a), namely, investments, interest 
accruéd on investments, stores and spare 
parts, raw materials process stocks, finished 
stocks, sundry debtors, advances ete, are 
the amounts available to be used as work- 
ing capital. On this reasoning the Tribunal 
heid that in calculating the return on work- 
ing capital, the amounts mentioned in Ex. 
M-I (a) and M-2 (a) less the amount sunk in 
fixed assets and working capital in progress, 
have to be deducted. On this basis it de- 
ducted from Rs. 44468315, a sum of Rupees 
48189570, and fixed a sum of Rs. 1828745, 
as Reserves employed in business during the 
year ended December 81, 1962. On i 
amount it allowed a sum of Rs. 53150/- as 
return on Reserves at 4 per cent, for the 
year 1962, 


80. Similarly, for the year 1963, it 
deducted from Rs. 46987947, a sum of Rs. 
45229493, and fixed a sum of Rs. 1708524/- 
as Reserves employed in business during that 
year. On this amount it allowed Rs. 68840 
as return on Reserves at 4 per cent, 


31. Mr. Malhotra, learned counsel 
for the appellant, while accepting that the 
principle adopted by the Tribunal in this 


regard is correct, contended that it had 
made a mistake in calculation. According 
to the learned counsel, the claim must have 
been allowed in the manner calculated by 
the appellant. In this connection, the learn- 
ed counsel pointed out that even in cases 
where the evidence regarding the utilisation 


‘cording to the appe 


by the Company, is not very satisfactory, this 
Court, on the basis of the balance sheets, 
which indicated that some amount must have 
been used as working capital has allowed. 
such a claim. In this connection, he relied 
on Workmen of M/s. Hindustan Motors Ltd. 
v. M/s. Hindustan Motors Ltd., (1968) 2 SCR 
811 = (AIR 1968 SC 968) and Aluminium 
Corporation of India v. Their Workmen, 
(1969) 8 SCC 882, 


82, We_may straightway `say that 
these decisions do not assist the appellant. In 
the case before us it is not necessary to do 
any guesswork as the appellant wants us to - 
do. The appellant fil statements 
showing how it has calculated the amount 
of reserve utilised as working capital and 
we have to find out whether the calculations 
made by it are correct. In fact, Mr. Mal- 
hotra has not been able to point out from 
the balance sheets, as to what amount, ac- 
lant, can be considered 
to have been used as working capital. 
the two decisions, relied on by him, the 
company concerned was able to refer to the 
figures in the balance sheets from which 
this Court was able to draw a conclusion re- 
garding the approximate amount that would ` 

ve been utilised as working capital. ‘The 
position before us is entirely different. 


33. On the other hand, Mr. Puri 
learned counsel for the respondents, referred 
us to the balance sheets for the years in 
question regarding the share capital of the 
company being shown as Rs. 1,27,50,000, 
The counsel further pointed out that the said 
share capital must have been sunk in ac- 


quiring the fixed assets and for capital works 
in progress and, therefore, the Tribunal was 
justified in deducting the amount of fixed 


assets and capital works in progress shown 


in Exhibits M-I (a) and M-2 (a) from the 
total shown by the appellant in those state- 
ments. The counsel er urged that in 


considering the claim for return on working 
capital two questions have to be kept in 
view: a) Whether the Reserves were avail- 
able, and if they were (2) whether they 
were used as working capital and if so, what 
is that amount? The Tribunal, in our opin- 
ion bas correctly kept these two principles ir 
view in arriving at the amount of Reserves 
used as working capital and on which a re- 
tur is to be allowed. We ses no error com- 


' 4in Exhibits M-I (a) and M-2 ta). 
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mitted by the tribunal in the calculation 
made for arriving at the Reserves which must 
have been used as working capital, especially 


. jas the evidence on the side of the appellant 


was. very unsatisfactory. Even the appellant 
has deducted the amount of share capital 
before arriving at the final figures mentioned 
But the ap- 
pellant was claiming the whole of the final 
amount shown in these two statements as re- 
serves used as working capital, which it was 
not certainly entitled to in law. 

84. We have already pointed out 


that the Tribunal has held that the working 
'- leapital cannot include fixed assets nor the 


, funds required for day-to-day running of 


ka 


capital works in progress as it represents the 


the 
company. The Tribunal has further held 
that the appellant is entitled to deduct in- 
vestments, interest accrued on investments, 
etc., which have been shown in Exhibits M-1 
(a) and M-2 (a) on the gemma that they must 
be considered to be the amounts available 
to be used as working capital. These find- 
ings have not been challenged, hy the learn- 
ed counsel for the appellant. The appellant 
has also filed details of reserves employed 
in the business during the years: ended 31st 


: December, 1962 and 1963 as shown in Ex- 


hibits M-1 (b) and M-2 (b) _ respectively. 
Even there the appellant has deducted the 
share capital before giving final: figures. 

85. Therefore, the contention of 
Mr. Malhotra that the Tribunal has coms 
mitted a mistake in calculating the amount 
of Reserves used as working capital for these 
two years, cannot be accepted. If so, it 
follows that the amount fixed by, the Tribu- 

as return at 4 per cent on Reserves used 
as working capital for these two years, is 
correct. : 


86. The second question that arises 


` for consideration is the claim made by the 


appellant for provision for rehabilitation for 

o two years and which claim has been re- 
p by the Tribunal. The claim mada 
by the appellant for provision for rehabilita- 
tion for the year 1962 was Rs. 1,80,80,871.00 
and for the year 1963 Rs. 1,80,62,836.00 
Thus, the appellant was claiming for each 
year provision being made of more than a 
crore of tapos for rehabilitation. The ap- 

ellant has filed a charge Exhibit M-8 giving 

e calculations for the year 1962, its claim 
for rehabilitation for Rs. 1,80,30,871.00. If 
the claim for rehabilitation is accepted, then 
the result will be that there will be no pro- 
fits at all from and out of which any bonus 
can be paid for the years in question. 

37. The claim of the appellant has 
been opposed by Mr. I. N. Keshava, learned 
counsel for the first respondent and his con- 
tentions have been adopted by the counsel 
appearing for the other respondents-unions. 

e claim of the appellant is opposed main- 
ly on two grounds, namely, (1) that the ap- 
plini has no scheme for rehabilitation for 

e relevant years and (2) in any event there 
were huge reserves available from which 
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the claim for rehabilitation can be easily 
met. The Tribunal has rejected the claim 
for rehabilitation both on the grounds that 
the appellant has no scheme for rehabilita- 
tion and that the rehabilitation claim can be 
adequately met with from the huge reserves 
of a fa crores off rupees that the ap- 
pellant 


_ _ 88. It must be noted that Rehabili- 
tation Reserve is a substantial item which 
goes to reduce the available surplus and as 
a result affects the right of the employees to 
receive the bonus. Hence the employer will 
have to place all relevant materials and the 
Tribunal will have to scrutinise them care- 
fully and be satisfied that the claim is justi- 
fied. It is no doubt true that it is but pro- 
per in the larger interest of the industry as 
well as the employees that proper rehabili- 
tation reserve should be built up taking into 
consideration the increase in price in plant 
and machinery which has to be replaced at 
a future date and by determination of multi- 
plier and its divisor. It is also clear from 
the decisions of this Court that if a com- 
pany has no scheme for rehabilitation, then, 
of course, its claim on that head must be 
rejected (vide Azam Yahi Mills Ltd. v. Their 
Workmen, (1967) 2 Lab LJ 18 = (AIR 1967 
SC 1222). Further, since it is the employer 
who seeks replacement costs, it is for him to 
satisfy the Tribunal as to what will be the 
overall cost of replacement and in doing so, 
it is he who has to discharge this burden 
by adducing proper evidence and giving other 
party at opportunity to test the correctness 
of that evidence by cross-examination (vide 
National Engineering Industries Ltd. v. Its 
Workmen, (1968) 1 SCR 779 = (AIR 1968 
SC 538). . 
„` 39. It is also now well settled that in 
determining the claim of the employer for re- 
habilitation, 2 factors are essential to be ascer- 
tained, namely, (1) the multiplier, and that 
has to be done by reference to the purchase 
rice of the machinery and the price which 
to be paid for rehabilitation or replace- 
ment; and 15 the determination of the divi- 
ser and that has to be done by deciding the 
probable life of the machinery (vide Hono- 
rary Secy., South [ndia Millowners” Associ- 
ation and others v. Secy,, Coimbatore Dis- 
trict Textile Workers’ Union, (1962) Supp 2 
SCR 926=(AIR 1962 SC 1221) and Messrs. 
Gannon Dunkerley and Co. Lid. v. Their 
Workmen, AIR 1971 SC 2567. 


40. Mr. Malhotra, learned counsel 
for the appellat very strongly relied on the 
statement Exhibit M-8 as well as the evi- 
dence of M.W, 2, the Mill Manager and 
M.W. 8, the Assistant Officer, Efficiency 
Section of the Mill, in support of his conten- 
tion that the appellant has a scheme for re- 
habilitation and that the claim made by the 
appellant for making provision for rehabili- © 
tation is pees, e counsel also pointed 
out that the evidence of these two witnesses 
clearly establishes that most of the items of 
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machinery have long outlived their normal 
age of 25 years and therefore they require 
replacement in order to ensure proper pro- 
duction, The counsel further pointed out 
that the rejection by the Tribunal of _ the 
claim made by the appellant on the basis 
that the life of the textile machinery is only 
25 years, is not correct and that the view 
of the Tribunal that the normal age is more 
than 25 years is opposed to the decisions of 
this Court, 

41, So far as the age of the machi- 
nery is concerned, it is no doubt true that in 
(1962) Supp 2 SCR 926 = (AIR 1962 SC 
1221) this Court, after a reference to the evi- 
dence adduced, confirmed the findings of the 
Tribunal that the estimated life of the tex- 
tile machinery in question should be taken 
to be 25 years, but in the said decision it- 
self it is observed as follows: 


“We are not prepared to accept either 
argument because, in our opinion, the life of 
the machinery in every case has to be deter- 
mined in the light of evidence adduced by 
the parties.” 

But it is unnecessary for us to pursue this 
aspect er as we are disallowing the en- 
tire claim for rehabilitation. 


42. Mr. Malhotra, also criticised the 
view of the Tribunal that in this case the 
evidence of the witnesses on the side of the 
appellant clearly shows that the machines are 
working very efficiently though they have 
been running for over 50 years. On the 
other hand, the counsel urged that the prin- 
ciple to be borne in mind, when considering 
the claim for rehabilitation, is that the life 
of the machinery is the period during which 
it ıs estimated to work with reasonable effi- 
ciency and not the period during which it 
has actually been operated, that is, till it be- 
comes too deteriorated for use. No doubt 
the last pi ata enunciated by the coun- 
sel in the abstract is correct; but the ques- 
tion is whether the appellant has discharged 
its burden of satisfying the Tribunal that it 
had a scheme for rehabilitation and whether 
it had placed the necessary materials for the 

urpose of working out the multiplier and 
the divisor. 

43. Mr. Keshava, Jearned counsel for 
the first respondent, referred us to the: writ- 
ten statement filed by one of the unions, 
Binny Mills Labour Association, wherein it 
has specifically stated that the plant and 
machinery owned by the Mills are amongst 
the most modern machineries and that no 
provision for rehabilitation is necessary. The 
appellant, it is pointed out, in its reply state- 
ment did not controvert these ` averments. 
Even- in the statements Exhibits M-1 and 
M-2, filed by the appellant, no claim for re- 
habilitation has been made. He also refer- 
red to the evidence of M.Ws, 2 and 8 and 
pointed out that their evidence does not show 
that the Company had any scheme for re- 
habilitation. On these grounds, the counsel 
pointed out that the appellant has not placed 
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sufficient materials before the ‘Tribunal to 
sustain its claim for rehabilitation. 

44, It must be emphasised that in 
dealing with the claim of an employer fori . 
rehabilitation, as pointed out earlier, the onus 
of proof is on the employer. He has to, 
prove the price of the plant and the machi- 
nery, its sge, the period during which it re- 

uires replacement, the cost of replacement, 

e amount standing in the debentures and 
reserve funds and to what extent the funds 
at its disposal would meet the cost of re- 
placement. If the employer fails to lead 
satisfactory evidence on these points, the re- 
sult will that the claim for rehabilitation 
will have to be totally rejected. 

45. It is no doubt true that a chart 
Exhibit M-8 has been filed by the appellant 
and M. W. 8, the Assistant Officer, Efficiency 
Section, has spoken regarding the same, 
But he has admitted that the original quota- 
tions received from the dealers regarding 
the price of new machinery for the purpose 
of replacement have not been produced be- 
fore the Tribunal. He has further admitted 
that the appellant has not produced the let- 
ters written by it calling for quotations re- 

arding the price of the machinery. He has 
her admitted that no charts have been 
produced to show the value of the machi- 
neries in 1962. The multipliers, according 
to this wimess, have been adopted as ad- 
vised by the appellant’s legal adviser. 

6. It is clear from thè above ans- 
wers of the witness that there is no material 
placed before the Tribunal by the appelant 

om which the multiplier and divisor can 
be properly worked out for the purpose of 
considering the claim for rehabilitation. In 
fact, the Mill Manager, M.W. 2 has stated 
that the company has floated a debenture 
for 11/2 crore for pag new machinery. 
This clearly shows that the appellant had 
no scheme for rehabilitation and that ex- 
plains the reason why it had not made any 
provision for rehabilitation. 


47, Mr. Malhotra then urged that at 
any rate the Tribunal itself has proceeded 
on the basis that some amount for rehabili- 
tation is necessary to be provided for each 
year. Based on this observation of the Tribu- 
nal, the counsel pore out that the appel- 
lant should be allowed at least the amount 
that it has actually spent for replacement of 
machineries in the years 1962 and 1963. 
According to him a sum of Rs. 26,19,608 
and Rs. 21,24,102 have been spent in the 
years 1962 and 1968, respectively, for machi- 
nery and plant installed in those years. 
this connection he referred us to the balance 
sheet and profit’ and loss accounts for these 
two years and stressed that the Tribunal has 
committed an error in not allowing at least 
these amounts by way of provision for re- 
habilitation. 

48. It is no doubt true that these 
amounts are shown in the schedules to the 
balance shests for the years concerned. Ad- 
mittedly, there is no such claim made in the 
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fore the Tribunal. en the unions were 
contesting the claim of the appellant on the 
ground that it has no scheme for rehabili- 
tation and that it has not spent any amount 
by way of repladement of old machinery, it 
was the duty of the appellant to have made 
a proper claim and it should have adduced 
evidence regarding that aspect before the 
Tribunal. Mere production of balance sheet 
and profit and loss accounts by themselves 
will not entitle the appellant to sustain its 
claim for rehabilitation, 


49. For all the reasons given above, 
ft is clear that the Tribunal was justified m 
holding that the appellant has not been able 
to m 
for rehabilitation. In view the Tribu- 
nal was justified in rejecting this claim of 
the appellant. 


50. We may also state that the Tri- 
bunal is also of the view that the appellant 

large reserves with which it can meet re- 
habilitation expenses of the machinery. In 
this connection the Tribunal has also refer- 
red to the evidence on the side of the ap- 
pellant, that even according to the appellant 
rehabilitation will have to be completed only 
within eight years from 1962 and that only 
a sum of rupees eighty lakhs will be re 
quired for each year. On this reasoning the 
Tribunal has held that this amount of rupees 
eighty lakhs can be easily met with from the 
large reserves available with the acral 
It is not necessary for us to consider this 
aspect further because we have already 
agreed with the findings of the Tribunal that 
the appellant has no scheme for rehabilita- 
tion and that it has not placed any satis- 
factory evidence before the Tribunal in sup- 
port of its claim. 


, 5L. The last point that arises for con- 
sideration is regarding the available a 
for the years 1962 and 1963 as calculated by 
the Tribunal and the award by it of one- 
third of the amount as additional bonus for 
the two years after deducting the bonus 
already paid by the appellant. The Tribu- 
nal, after rejecting the appellant’s claim for 
rehabilitation and also allowing return on re- 
serves used as working capital in the man- 
ner, already referred to, had arrived at the 
available surplus for the year 1962 in the 
sum of Rs. 26,385,914 and for the year 1963 
at Rs. 49,04,987. The appellant filed a state- 
ment Exhibit M-4 showing the amount of 
bonus already paid for the years 1962 and 
1963 to all employees drawing a total of 
From that 
statement it is seen that for the year 1962 
it had paid a sum of Rs. 14,41,455 and for 
the = 1963 a sum of Rs, 19,60,795. On 
the basis of the available surplus worked out 
for the years 1962 and 1968, the balance 
available surplus after deducting bonus 


already paid will be as follows: 


Binny Ltd. v. Workmen (Vaidialingam J.) 
written’ statement filed by the appellant be-. 


e out its claim for making provision - 
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1962 Rs. 
Available surplus as worked 
out by the Tribunal .. 26,835,914 
Amount already paid as 
bonus by the appellant an 14,41,455 
Balance ea 11,94,45 
1963 ; 
a Rs. 
Available surplus ag worked 
out by the Tribunal .. 49,04,987 
Amount already paid as 
bonus by the appellant we 19,60,705 
Balance wa 29,44,192 





Rs. 3,98,153 representing 25 
wages as additional bonus for the year 1962. 
Similarly, the workmen get Rs. 9,81,397 re- 
presenting two months’ basie wages as addi- 
tional bonus for the year 1963. 

52. Therefore, it will be seen that 
the total bonus that th 


e workmen will ’ get 
ue an of the years will be as follower ; 


T. Amount already paid by 
earo wane 
. itional amount. = 
ed by the Tribunal s PA 


, Total aa 


14,41,455 
8,98,153 
18,389,608 - 


53. From the available surplus of 
Rs, 26,35,914 in 1962, the workmen will get 
a total sum of Rs. 18,39,608 as bonus for 
that year which works out to more than 60 
per cent of the available lus. 

54, Similarly, for the year 1968, 
me a are as follows: 


Rs. 
1. Amount already paid by 
the appellant .. 19,60,795 
2. Additional amount award- 
ed by the Tribunal ws» 9,81,897 
Total =a 29,42,192 


55. From the available surplus of 
Rs. 49,04,987 in 1963, the workmen will get 
a sum of Rs. 29,42,192 for that year which 
works out more or less about 60 per cent of 
the available surplus, falling short by a sum 
of Rs. 800. 

56. Mr. Malhotra, learned counsel’ 
for the appellant, attacked the method of 
calculation adopted by the Tribunal. Ac- 
cording to him the Tribunal should not haye 
fixed more than 60 p.c. of the available sur- 
pins as bonus payable for a year. On the other 

, the amounts of bonus now awarded 


by the Tribunal and already paid by the 
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appellant exceed 60 per cent. In our opin- | 


ion, there is considerable force in the con- 
tention of the leamed counsel. The avail- 
able surplus, as found by the Tribunal for 


the year 1962 is Rs. 26,385,914. Working. 


out roughly 60 per cent of this surplus to be 
distributed as bonus to the workmen, the 
amount of bonus will be about Rs. 15,81,600. 
The appellant had admittedly paid a sum of 
Rs. 14,41,455. The balance that the work- 
men will be entitled to will be Rs. 1,40,145.00 
whereas the Tribunal has directed the appel- 
lant to pay for this year by its Award a 
sum of Rs.8,98,153. The award of this 
amount is not justified. 


57. So far as 1963 is concerned, thë 
available surplus as found by the Tribunal 
is Rs. 49,04,987. 60 per cent of this avail- 
able surplus, to which the workmen will be 
entitled to will be Rs. 29,492,992. On the 
other hand, the total amount that the work- 
men will get as per the award including the 
amount already paid by the appellant: as 
bonus is Rs. 29,492,192, The appellant will 
have to pay only an additional sum of 
Rs. 800 to make up 60 per cent. There is 
no appeal by the unions and therefore the 
bonus awarded for the year 1968 does not 
+ require any interference. 


58. Tn allocating the available sur- 
plus between the company and the work- 
men, it has been held by this Court that it 
will be equitable if roughly 60 per cent of 
the surplus is distributed as bonus to the 
. }workmen and the Company is left with the 
reni 40 per cent» The Company will 

et in addition to this 40 per cent, the bene- 
t of the income-tax rebate on the 60 per 
cent bonus payable to the workmen (vide 
AIR 1971 SC 2567). We have adopted the 
same principle in the case on hand. 


59. To conclude, the Award of the 
Industrial Tribunal in A.I.D. No. 6 of 1966 
is set aside and Civil Appeal No. 1291 of 
1967 is allowed. There will be no order as 
to costs. 


60. The Award of the Industrial 
Tribunal in A.ID. No. 8 of 1966 is modi- 
fied to the following extent: For the year 
1962 the appellant will be liable to pay as 
additional bonus only a sum of Rs. 1,40,145 
instead of a sum of Rs. 8,98,153 as directed 
by the Tribunal in the Award. To this ex- 
tent Civil Appeal No. 1292 of 1967 is allow- 
ed in part. “In other respects, it is dismissed. 
There will be no order as to costs. 


$ Order accordinglya 
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_ Constitution of India, Art. 186 — Peti- 
tion praying that petitioner be given salary 
of class If grade — Petitioner contending 
inter alia that though he was occupying 
class II post he was drawing a salary of 
class I post — High Court granting relief 
without considering certain points which had 
material bearing on the controversy between 
the parties — Held, judgment on the reasons 
ing contained in it was not sustainable — 
Judgment set aside and case remanded for 
fresh decision after disposing of all the points 


raised by both the parties, 1969 Lab IC 
1277 (Mys} Reversed. @aras 5, © 
Mr. B. R. L. Iyengar, Sr. Advocate 


(Mr. M. Veerappa, Advocate, with him), for 
Appellants; Messrs. R. B. Datar and S. N: ' 
Prasad, Advocates, for Respondent No. 1. 

The following judgment of the Court 
was delivered by 

GROVER, J..—This is an appeal by 
special leave from a judgment of the 1 Mysore 
High Court allowing a petition filed under 
Article 226 of the Constitution by Respon- 
dent No. 1 and granting him certain reliefs, 


2. The facts may be briefly stated, 
Respondent No. 1 joined as a Veterinary In- 
spector in December 1958. In September, 
1961, he was posted as Lecturer in Clinical 
Medicine in the Medical College of Banga- 
lore. On 25th October, 1961, he was tem- 
porarily pramoted “without prejudice to the 
seniority of others” as General Manager, 
Hubli-Dharwar Milk Supply Scheme in the 
scale of Rs. 250—20—860—-25—500 (revised 
scale) with immediate effect. On 18th De- 
cember, 1962, Respondent No. 2 was promot- 
ed as Dairy Extension Officer in the grade of 
Rs. 175—400. On 2nd April, 1963, Res- 
pondent No. 2 was posted as General Mana- 
ger of the Dharwar Milk Supply Scheme in 

e grade of Rs. 250—500. By. another order 
made on the 15th May, 1966 in modification 
of the previous order, Respondent No. 2 
was posted as Superintendent, Bangalore 
Milk Supply Scheme on his own pay and 
scale of General Manager. That was a 
Class Ii post. On 19th October, 1963, the 
grade of Class II was given to Respondent 
No. 2 in the scale of Rs. 275—600. It may 
be mentioned that all these postings were 
done in an cfficiating capacity. In December, 
1964, the post of General Manager of the 
Hubli-Dharwar Milk Supply Scheme was up- 
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ded to Class Il. The Respondent repre- 
sented that although he was occupying 2 
Class II post he was drawing a rier! of 
Class III post and, therefore, he should be 
given the salary.in the ( 
being the salary of C Ti grade. His 
claim was negatived by an order dated July 
28, 1966. Ultimately, he filed a_ petition 
under Article 226 challenging the order 
nogativing his claim and asking for other re- 


_  § _ The High Court took the view 
that when Respondent No. 1 became a 
Dairy Development Officer in the year 1962 
which was a Class II post, he could not be 
given the emoluments less than those payable 
to the ‘occupant of Class I post’. Rule 32 
of the Mysore Civil Services Rules was held 
to be inapplicable to him. The High Court 
does not appear to have gone into the ques- 
tion which had been raised in the petition 
that Respondent No. 2 who was junior to 
him was given the promotions and other 
benefits which offended the fundamental 
right of the equality of porny in the 
matter of promotion. In addition to quashin; 

the impugned order, the High Court issu 

a direction for payment to Respondent No.1 
of the emoluments of Class II post from the 
appropriate date. 

_ 4, On behalf of the State, which is thé 
Appellant before us, it had been pointed out 
that Respondents Nos. 1 and 2 did not be- 
long to one cadre and that the appointments 


which had been made from time to time 
were purely on ad hoc and tempo basis. 
It was er argued that the real claim of 


Respondent No. 1 was that he should be 
considered as Class II Officer because the post 
of General Manager, Hubli-Dharwar Milk 
Supply Scheme, was upgraded in December, 
1964. That contention, it is said, is wholly 
untenable but what has to be seen are the 
terms of appointment of Respondent No. 1, 
Although on 5th October, 1962, the Respon- 
dent No. 1 was transferred and posted ag 
Dairy Development Officer, Headquarters, 
but that was on his own pay and grade, 
The mere fact that he was holding a Class I 
post did not entitle him in these circum- 
stances to claim the emoluments of a person 
holding a Class I post. ere was no order 
ever made by any competent authority by 
which the Respondent No. 1 was appointed to 
Class Il service that as per the existing cadre 
and Recruitment Rules of the Department the 
gazetted posts were to be filled up in the 
ratio of 60 per cent by promotion from the 
officials in the cadre of Veterinary Assistant 
Surgeons on _ seniority-cum-merit basis and 
40 per cent by direct recruitment through 
the Public Service Commission. The promo- 
tion of Respondent No. 1 was only on a tem- 
porary basis and he had no lien on the post 
of General Manager. Consequent upon the 
upgrading of his post, his lien was changed 
to his original service of Veterinary Assistant 
Surgeon, When Respondent No. 1 was 
posted on 5th October, 1962 as Dairy Deve- 
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lopment Officer on his own pay and grade, 
his temporary promotion to the post of the 
General Manager ceased as soon as that post 
was upgraded to Class If. It was empha- 
sised that the lien which the Responden 
No. 1 had was on the post of Veterinary 
Assistant Surgeon. As regards the reliance 
placed by the Respondent No. 1 on Rule 42 
of the Mysore Civil Services Rules, it was 
averred that he was not entitled to the bene- 
fit of that Rule. The reason was that after 
the post of the General Manager had been 
upgraded to Class II the lien of Respondent 
No. 1 on that post had come to an end and 
had shifted to that of Veterinary Assistant 
Surgeon with effect from 1st January, 1965. 
5. Before us reliance had also been 
placed on behalf of Respondent No. 1 on 
Rule 42-B of the Mysore Civil Services 
Rules. Rule 48 had also been referred to, 
None of these essential and material matters 
has been consdered by the High Court. We 
are unable to uphold the judgment of the 
High Court on the reasoning contained in it. 
In our judgment certain points which had 
material bearing’on the controversy between 
the parties did not engage the attention of 
the High Court fully and no decision was 
given with regard to them. 
6. In the result, we allow this appeal and 
set aside the judgment of the High Court. 
The matter is remanded to the High Court 
for a fresh decision after disposing of all the 
points raised by both the parties. Thero 

will be no order as to costs in this Court. 
- Appeal allowed, case remanded. 
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Tribunal, Delhi) * 

C. A. VAIDIALINGAM, P. JAGAN. 
MOHAN REDDY AND K. K, 
MATHEW. JJ. 

Workmen of Delhi Electric - Supply 
Undertaking, Appellant v. The Manage- 
ment of Delhi Electric Supply Uunder« 
taking Respondent. 

Civil Appeal No. 1409 ef 1968. Dj» 
{4-4-1972 

Index Note:— (A) Electricity (Supply) 
Act (1948), S. 79 (c) — Service Regulations 
Reg. 17 (a) — Sub-Stations and Zonal 
Stations not being ‘factories’ Technical 
Superintendents and Inspectors working 
therein are not entitled for over-time pay. 
(X-Ref: Factories Act (1948). S. 2 (m).) 

Brief Note (A): ‘Factory’ is a premises 
‘where a maunfacturing process is carried 
on. No manufacturing process takes 


* (1. D. No. 34 of 1966, D/~ 24-10-1967 — 
Addl, Ind. Tri. Delhi.) - 
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place either in the sub-stations or in the 
Zonal stations and the workmen employ- 
ed therein have no partin anv, manu- 
facturing process. (Paras 15. 18) 
Index Note:— (8) Industrial Disputes 
Act (1947). Sch. 34. Item 2 — Conhvey+ 
ance allowance — When a fairly high rise 
in the motor-car allowance to the higher 
Officers has been given the mere fact 
‘that any disturbance of the allowance 
fixed for persons having Scooters and 
motor-cycles will have repurcussions on 
other categories of workmen is not a 
ground for rejecting the claim of the 
workmen for revision of the allowance. 
(Paras 21, 24) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1364 = (1967) 3 SCR 
92, Nagpur Electric Light and 
Power Co. Ltd. v. Regional ’ 
Director. Employees State Insu« 
_ rance Corporation 17 
AIR 1961 Cal 248 = (1961) 2 Lab 
LJ 30. Calcutta Electric Supply 
Corporation Ltd. v. Employees _ 
State Insurance Corporation 16 


The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.—- This ap- 
peal. by special leave. is against the 


Award dated October 24. 1967 of the Ad- 
ditional Industrial Tribunal. Delbi. in I. 
D. No. 34 of 1966. 


2. Two disputes between the 
Workmen of the Delhi Electric Supply 
Undertaking and the Management of the 
Delhi Electric Supply Undertaking were 
referred by the Chief Commissioner. 
Delhi, for adiudication to the Additional 
Industrial Tribunal, Delhi, Those two 
disputes were I. D. No. 34 of 1966 and 
I. D. No. 102 of 1966. A common Award 
in both the disputes was given by the 
Tribunal. This Court has granted by its 
order dated May 1. 1968 special leave 
limited to the following points: 


(1) Whether the Inspectors and 
Superintendents required to work beyond 
their normal duty hours are entitled to 
payment of overtime for the extra time 
and what directions are necessary in this 
respect. 

(2) Whether conveyance allowance 
to Inspectors and Superintendents needs 
to be increased and what directions are 
necessary in this respect.” 

3. The Delhi area served by the 
Undertaking is divided into a number of 
zones. Technical staff is attached to each 
zone. At the head of the Staff is an 
Next to him is a 
Technical Superintendent and there are 
Inspectors below him. The staff looks 
after the operation. maintenance and con= 
struction of the distribution svstem. The 
workmen covered by both the points. 


ALR, 


regarding which special leave has been 
granted, are persons working either in 
the sub-stations or the zonal stations. The 
demand of the Technical Sunerintendents 


» and Inspectors in the sub-stations and . 


zonal stations was that their hours of 
duty and other conditions of service 
should be fixed in the same manner as 
those of the employees working in the 
power stations which have been registers 
ed as factories under the Factories Act, 
1948. On this basis. the Superin~ 
tendents and the Inspectors claimed that 
should be paid over-time wages for the 
extra time they work over and above 
their normal hours of duty. This claim 
Was pressed on the basis that the work« 
men in the power stations get such paye 
ment for over-time work. 

4, This claim was contested by 
the Undertaking on the ground that the 
power station has alone been registered 


as a factory under the Factories Act. and . 


neither the sub-stations nor the zonal 
Stations, have been treated as a factorv 
as in law those two areas are not a 
factory under Section 2 (m) of the Fac< 
tories Act. The respondent further 
pleaded that the pavment of over-time 
wages was being paid to the workmen in 
the power station not under the Fac- 
tories Act but under clause (D) of 
Regulation 17 of the Service Regulations 
framed under Section 79 (c} of the 
Electricity (Supply) Act. 1948. 

5. The claim of the appellants res 
garding the convevance allowance was 
for revision of the allowance fixed by 
the respondent by its order dated Aprii 
10, 1964. Their grievance was that while 
the motor-car allowance to the higher 
grade officers was being increased from 
time to time. no such increment has been 
made in respect of these two classes of 
employees. Their plea was that the con- 
veyance allowance must be fixed at Rs. 
120/- per month for the Superintendents 
and Rs. 80/- per month for the Inspectors. 

6. This claim again was contested 
by the gespondent on the ground that 
the order dated April 10. 1964 was issued 
with retrospective effect from July 1. 
1963 after a very careful consideration of 
all relevant circumstances including the 
allowance that was being given to the 
Central Government employees on the 
recommendation of the Pay Commission. 
The basis of allowance fixed under the 
order dated April 10. 1964 was scientific 
one and as such no further increase is 
permissible for these workmen. 

T. The Tribunal held that the 
service conditions of the appellants were 
governed by the Regulations framed 
under the Electricity (Supply) Act which 
still continues to be in force. Under 
the said Regulation no over-time wages 


x 
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have been allowed to Technical Sunerin-:. 


tendents and Inspectors and ‘therefore, 
the claim for over-time allowance cannot 
be granted. Regarding the G¢laim for 
finerease in the conveyance allowancé: the 
Tribunal held that though it is trues that 
a fairly high rise in the motor-car’ al- 


lowance to the higher officers has been 
given in the order dated April 10. 1964. 
any disturbance of the allowance fixed 


for persons having scooters and motor- 
cycles like the Superintendents and In- 
spectors will disturb the entire arrange- 
ment as laid down in the order dated 
April 10. 1964. On this ground this 
claim was also rejected. 

8. The Delhi State Electricity 
Undertaking was taken over by the Delhi 
Municipal Corporation by virtue of Sec- 
tion 511 read with item No. 11 of the 
Second Schedule of the Central Act 66 
of 1957. All the employees under the 
Electricity Board became the emplovees 
of the Corporation. When the under- 
taking-was with the Delhi Electricity 
Board, it was governed by the Electricity 
(Supply) Act. 1948. By virtue of the 
powers conferred on the said Undertaking 
by S. 79 (c) of this Act. the Board had 
power to make Regulations among other 
matters, relating to conditions of service 
of officers and servants of the Board. 
their salaries. duty allowance etc. Bv 
virtue of this provision. Regulations had 
been framed by the Undertaking. Re- 
gulation No. 17 relating to over-time pav 
is as follows: 


“17-Over-time Pay. a 

Only the following classes of ser- 
vants of the Board shall be entitled to 
receive over-time pay— 

(a) those governed by the provisions 
of the Factories Act. 1948. 

(b) Those employed in the Mains 
Department (Central Power House and 
Distribution Branch). Meter Department 
and the Sub-Station of the Distribution 
Branch with the exception of sealers. 
Meter Checkers and Inspectors. 


Provided that no over-time pay shall 
be admissible to any one holding asuner- 
visory or a clerical post.” 


9. In respect of the claim for 
over-time wages. Mr. M. C. Chagla. 
learned counsel for the appellants raised 
three contentions: (1) That Regulation 17 
is no longer in force as it has not been 
saved under Section 516 of the Delhi 
Municipal Corporation Act. 1957: (2) 
Even assuming that the said Regulation 
applies. the Technical Superintendents 
and Inspectors are governed by the pro- 
visions of the Factories Act. 1948 and 
therefore they are eligible for over-time 
pay under Clause (a) thereof: (3) Even 
if the Factories Act does not applv. the 
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respondent has itself given the yvo-by to 
Regulation 17 by giving over-time pay - 
to officers: not governed by the said -Re~ 
gulation: In any event itistice . and 
equity require that when a workman is 
asked to do work beyond his normal 
duty hours. he should be paid over-time 


"wages. 


10. Mr. G. B. Pai, learned counsel 
for the respondent, pointed out that 
the appellants have nowhere taken the 
plea that the Regulations are not saved 
by Section 516 of the Delhi Municipal 
Corporation Act. On the other hand. 
they have all along proceeded on the 
basis that the Regulations applv and the 
workmen concerned are governed by the 
Factories Act. and as such they are eli- 
gible for over-time wages under Cl. (a) 
of the Regulation No. 17. The sub= 
and the zonal stations 
not come under the definition 
of “factory” as per Section 2 (m) 
of the Factories Act. inasmuch as 
no manufacturing process is carried on 
there. The nature of the work done by 
these workmen has nothing to do with 
any manufacturing process and therefore 
Regulation No. 17-A has no application * 

11. Mr. Pai further pointed out 
that no over-time payment is paid to 
any person who is not eligible under 
Regulation No. 17. 

12. Mr. G. B. Pai is well founded 
in his contention that the appellants have 
nowhere raised the point that the Regula« 
tions are not saved by Section 516 of the 


. Dethi Municipal Corporation Act. On the 


other hand, the respondent has snecifical- 
ly raised the plea in its written state- 
ment before the Tribunal that Regula- 
tion No. 17. which has been framed 
under Section 79 (c) of the Electricity 
(Supply) Act. governs the service con- 
ditions of the employees of the Under- 
taking which has been taken over by the 
Delhi Municipal Corporation. This plea 
was not controverted by the appellant. 
On the other hand. they rested their claim 
specifically on Cl. (a) of Regulation No. 
17 on the ground that they are governed 
by the provisions of the Factories Act. 
13. As the first . contention that 
the Regulations are not saved by Section 
516 of the Delhi Municinal Corporation 
Act. was taken by Mr. Chagla for the 
first time and that without anv previous 
notice to the respondent. we did not 
permit him to pursue that contention. 
14, Then the auestion is whether 
the concerned workmen are governed by 
the Factories Act. If they are governed 
by the Factories Act. there can be no con- 
troversy that under Cl. (a) of Regulation 
No. 17. they are eligible for over-time 
pay. The expressions “manufacturing 
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o ‘process’ and. “factory” are, ‘defined? in swhen construing the expression “emplos 
: Section Bly “and (m) respectively of the yee” urider Section 2 (9) of the Em- 





. Factorigs Atta 
én-sub-clausé-(3)-of Cl. (k) and súb-cli(t 
of Cl. (m) of Section 2. it is eriough~.to 
refer .to those, Provisions, which are as. 
follows; 3 
_ “2. In this “Act. unless there is anys 
thing repugnant in the subject or con- 
text: 
(k) “manufacturing. process” means 
any process for— : a k 


üü) generating. transforming of 
itting power: or a 
(ro) “factory” means any premises in= 


eluding the precincts thereof— 


(i) whereon ten or more workers are 
working. or were working on any dav 
of the preceding twelve months, and in 
any part of which a manufacturing pros 
cess is being carried on with the aid of 
power. or is ordinarily so carried on. OF 


15. From the definition of “fac~ 
tory” it is clear that it must be a pre- 
mises where a manufacturing process is 
jearried on. According to Mr. Chagla. the 
manufacturing process that is carried on 
by the undertaking is that of generating. 
transforming and transmitting electricity 
power. Though electricity is generated 
in the power station still to reduce the 
voltage and do other incidental acts for 
the purpose of ensuring supply of power 
to consumers, the sub-stations and the 
zonal stations are an integral part of the 
power station. That is. according to Mr. 
Chagla. the entire process of generating. 
transforming and transmitting power. 
though these items of work mav be done 
in different places. namelv. power sta- 
tions, sub-stations and the zonal stations. 
must be considered to form part of asingle 
manufacturing processin which the work- 
men concerned are emploved. The fact 
that some of the workmen are in the 
power station and the rest are either in 
the sub-stations or the zonal stations will 
not make any difference in this respect. 
as all of them take part in the manufacs 
turing process. Admittedly. the power 
station is treated as factorv and it follows 
that these two units, the sub-stations and 
the zonal stations also come within the 
definition of “factory”. 


16. No doubt. Mr. Chagla referred 
us to the decision of the Calcutta High 
Court in Calcutta Electric Supply Corno- 
ration Ltd. v. Employees State Insurance 
Cornpn.. ATR 1961 Cal 248. where it was 
held that the power stations or generating 
stations and connected sub-stations and 
other ancillary establishments are to be 
considered as one unit. But this conclu- 
sion was arrived at by the learned Judges 


-As Mr. Chagla has ‘relied. -. 
} * reż 
- that: “HtS<ambit was very wide. Therefore 





„ployees State Insurance Act. 1948. A 


gf shat definition clearly shows 


Mis decision does not assist Mr. Chagla. 


‘17 ` In this connection we may 
s cea to the decision in Nagpur -Electric 
Light & Power Co. Ltd. v. Regional 
Director. Employees State Insurn. Coron.. 
(1967) 3 SCR 92 = (AIR 1967 SC 1364) 
wherein this Court has disapproved the 
decision of the Bombay High Court (Nag< 
pur Bench). which had held that under Sec. 
2 (12) of the Employees State Insu- 
rance Act, 1948 the area over which 
transmission lines run is a factory. This 
Court observed as follows: 


_“It seems to us a startling pro~ 
position that every inch of the wide area 
Over which the transmission lines are 
spread is a factory within the meaning 
of Section 2 (12). “A factory must occupy 
a fixed site”, see Halsbury’s Laws of 
England. 3rd ed. Vol. 17, Art. 15 P., 15,” 


18. Section 2 (12) referred to in 
the above quotation is of the Employees 
State Insurance Act. It is clear from 
this decision. that the factory must occupy] ` 
@ fixed site or premises. The evidence 
on record clearly shows that several sub- 
Stations and zonal stations are left un- 
attended. This will not be the case if 
a manufacturing process takes place in! 
those premises. A perusal of the nature 
of the work that the concerned workmen 
have to do even as enumerated in their 
Statement of claim before the Tribunal 
clearly shows that they have no part in 
any manufacturing process. Their func- 
tions appear to be to maintain the exist- 
ing lines of generation, transmission and 
transformation of power in their respec- 
five areas, 0o attend to installation and 
other incidental matters when a new 
connection has been given to a consumer. 
They have to attend to daily complaints 
‘from the consumers, keep: regular re- 
ports and attend to the defects in 
the consumers’ premises, They have 
to go out for field work and they have 
to sit in office for maintenance and pre~ 
paration of the relevant records. It can- 
not be said that any manufacturing pro= 
cess either takes place in the sub-stations 
or in the zonal stations and they do not 
satisfy the definition of “factory” under 
Section 2 (m) of the Factories Act. If 
these places are not factories. Cl. (a) off 
Regulation No. 17 will not apply to the 
concerned workmen who are emploved 
therein. 


19%. In this connection i may be 
noted that the Chief Inspector of Facs 
‘fories, Delhi Administration. gave evis 
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dence on the side of the respondent as ;Superiniendénits $ was raised from: “Rs. “45 ]— 


M. W.No.1 and has deposed thatthe elec- . 


tric sub-stations. whether attended or un- 


attended are not registered as “factories. ` 


under the Factories Act. He has ‘further, . 
stated that only the zonal plarit< at- 
Lahori Gate “C. Power House” and Raighat ` 


Power House” are registered as factories 
and that zonal stations are not register- 
ed as factories. The evidence of this 
witness gives an indication that the 
authorities administering the Factories 
Act have not treated the sub-stations and 
zonal stations as factories. We are con~ 
scious that the question whether a parti- 
cular unit is a factory has to be decided 
by applying the ingredients contained in 
the definition of “factory” under the 
Factories Act and therefore, the fact that 
a witness. however. high placed he mav 
be. says that a particular unit is not a 
factory cannot be conclusive on the 
matter. We have. after applving the 
mecessary test held that the sub-stations 
and the zonal stations are not factories 
and in that connection the evidence of 
M. W. 1 becomes relevant. From the 
above discussion it follows that the 
second contention also fails. 


20. Regarding the third conten- 
tion, though we have great sympathy. 
when the grievance of the concerned 
‘workmen is that they are not paid when 
they are asked to work over-time. no re- 
lief can be granted to them. Their service 
conditions are governed by the Regula- 
tions framed under Section 79 (c) of the 
Electricity (Supply) Act. Regulation No. 
7 clearly specifies the persons to whom 
over-time waves can be paid. The cons 
cerned workmen do not come under any 
of the categories. Mr. Chagla has not 
been able to satisfy us that contrary to 
Regulation No. 17 any workman is being 
paid over-time wages. Therefore. this 
contention also has to be rejected. 


21. Coming to De eron e 
conveyance allowance. we have already 
stated that the claim is for fixing Rs. 120/- 
per month for the Superintendents and 
Rs. 80/- p.m. for the Inspectors. With 
effect from November 1, 1955 the Delhi 
State Electricity Board had fixed the 
allowance for motor-car for certain cates 
gories of its employees ranging from 
Rs. 85/- to Rs. 125/- p.m. depending 
upon the mileage covered. Likewise 
allowance for maintenance of motor- 
cycles was allowed to certain categories 
of emplovees of the Board ranging from 
Rs. 35/- to Rs. 45/- per month depending 
upon the average mileage. The car al- 
lowance was raised from Rs 85-125 to 
Rs. 150-200 in 1959 and further raised to 
Rs. 200-250 from Julv 1, 1963. On the 
other hand. the allowance pavable to 
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to* Rs.” 60/- ' ‘per month in 1959." The Inss.. 
Dectors. were made eligible ‘for: ‘the motor~ ~ 


“yélé allowance for the first time. in 1961, ° . 
at Rs. '30/ per month. On Æpril 10. 1964,| 
the’ Delhi Electric Supply: Undertaking! 
fevised the conveyance allowance for] 
čars and motor-cycles or scooters. The 
revised rates took effect from July 1. 
1963. So far as the car allowance wasl- 
concerned, it was increased to some of- 
ficers to Rs. 250/~ per month and in res- 
pect of certain other officers it was in- 
creased from the amount ranging ‘from 
Rs. 125/- to Rs. 200/~ There were 25 
officers governed by the car allowance. 
Admittedly. the car allowance which was 
in 1955 ranging from Rs. 85-125. was 
revised in 1964 at amounts ranging from 
Rs. 125/- to Rs. 250/-. In fact. there has 
been a steady increase from time to time. 
While increasing the car allowance in 
1964, though the same order deals with 
the allowance for motor-cvcles and scoo- 
ters, no increase whatsoever was made 
for them. The allowance of Rs. 60/-+. 
given to the Superintendents in 1959 was 
retained even in 1964. Rs. 30/~ . given 
for the first time to the Inspectors in 1961 
was retained at the same level in 1964. 
The Tribunal has rejected the claim of 
the concerned workmen for an increase 

the allowance on the ground that the 
order dated April 10. 1964 has fixed the 
convevance allowance for motor-cycles 
and motor-cars on a rational basis and 
that anv disturbance in the rates will 
have repercussions on other categorv of 
workmen. This is the sole reason given 
by the Tribunal for rejecting the claim 
of the workmen. 


22. Mr. Chagla is justified in his 
contention that the Tribunal has not con- 
sidered the matter properly as it should 
have done. 


_ 23. .Mr. G., B. Pai learned counsel 
for the respondent. no doubt. referred us 
to the written statement of the respon- 
dent filed before the Tribunal. wherein it 
is stated that when the order dated April 
10. 1964 was passed, the cost of main- 
tenance, repair charges. cost of fuel have 
all been taken into account, It is further 
stated that the Pay Commission had re- 
commended certain scales of convevance 
allowance to the officers of the Govern- 
ment as well as to the emplovees of the 
Central Public Works Department. As 
the order has fixed the convevance al- 
lowance on a scientific basis. the counsel 
pointed out. that the Tribunal was justi- 
fied in rejecting the claim of the work- 
men, for increasing the conveyance al- 
lowance, 


24, We are nof Inclined to ac- 
cept the contention of Mr, Pai, The 
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Tribunal has, as we have already pointed 
out, given no other reason except the 
fact that if the rates in the order are 
disturbed in favour of one category of 


workmen, it will have renercussions on. 


other categories of workmen. It may 
be that if the rates are altered in favour 
of one group of workmen, there mav be 
claims from other workmen also. That 
by itself is not a valid reason. in our 
opinion. for rejecting the claim of the 
workmen. Mr. Pai also pointed out 
during the course of his arguments that 
as Delhi has expanded far and wide. the 
officers with cars have to travel longer 
distances and therefore an increase in the 
car allowance was iustified. There was 
No material placed before the Tribunal bv 
the respondent as to what additional 
trips the officers have to make over and 
above the trips that they used to make 
in 1955 and later on. Admittedly. the 
conveyance allowance for motor-cars 
have been steadily increased from 1955. 
The 1964 rates show that the increase is 
as much as 24 times in some cases in res- 
pect of motor-cars. If there is a justi- 
fication for such an increase in respect 
of cars. there is also justification for 
giving additional allowance regarding 
motor-cycles and scooters. In the written 
statement the respondent has admitted 
that the break down in electricity is verv 
frequent and that the Superintendents 
and Inspectors have to make more fre- 
quent visits. Having due researd to the 
increase in the cost of maintenance. fuel 
‘etc, which the respondent has itself taken 
note of in 1964 and the extra mileage 
that has to be covered. in our opinion. 
the Superintendents and Inspectors must 
be given an increase of Rs. 25/- and 
Rs. 12.50 per month respectively over the 
present rate of allowance given to them 
jn the order of 1964. Accordinsly. the 
Superintendents will get Rs. 85/- per 
month and the Inspectors will get Rs. 
42.50 per month. These workmen will be 
entitled to get the allowance at this rate 
retrospectively from the date of refer- 
ence. namely. April 1. 1966. The excess 
amount due to them as per our Judgment 
from April 1. 1966 unto March 31. 1972 
will be paid by the respondent within 
three months from today. From April f, 
1972 these workmen will get the convey~ 
ance allowance at the rate fixed bv us. 
25.. The award is accordingly 
modified in respect of the convevance al- 
lowance and the appeal is allowed to 
that extent in part. There will be no 
order as to costs. 
Order accordingly. 
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(From Allahabad: (1970) 25 STC 420} 
K. S.. HEEGDE, P. JAGANMOHAN 
REDDY AND H. R: KHANNA, JJ. 


The Commissioner of Sales-tax, 
U. P., Appellant v. M/s. Bhagwan In- 
Pre (P) Ltd, Lucknow, Respon- 
ent. 


Civil Appeal No. 2032 of 1969, 
D/- 10-10-1972. 

Index Note:—(A) U.P. Sales Tax 
Act (15 of 1948), S. 21-——Words ‘reason 
to believe’ — Import of — Difference 
in turnover of preceding and succeed- 
ing years — Initiation of proceedings 
under S. 21—Whether proper. 

Brief Note: — (A) Where the ac- 
count books of the preceding and the 
succeeding years showed much more 
amount of turnover than the relevant 
year and the assessee did not produce 
the account books for the relevant year 
inspite of repeated notices, the initia- 
tion of proceedings under S. 21 is pro- 
per. These facts are germane to the 
formation of the belief of the assessing 
authority that part of the turnover of 
the assessee had escaped assessment to 
tax. It cannot be said that the above 
belief is not formed in good faith or 
is mere pretence for initiating action 
under S. 21. (1970) 25 S.T.C. 420 (All), 
Reversed. (Para 12) 

The words ‘reason to believe’ in 
S. 21 convey that there must be some 
rational basis for the assessing autho- 
rity to form the belief that the whole 
or any part of the turnover of a dealer 
has, for any reason, escaped assessment 
to tax for some year. If there are, in 
fact, some reasonable grounds for the 
assessing authority to form such belief. 
it can take action under the section. 
Reasonable grounds necessarily postu- 
late that they must be germane to the 
formation of the belief regarding es- 
caped assessment. If the grounds are of 
an extraneous character, the same 
would not warrant initiation of pro- 
ceedings under the above section. AIR 
1967 SC 523, Rel. on. - (Para 9) 


Index Note: — (B) U.P. Sales Tax 
Act (15 of 1948), S. 21 — Sufficiency 
of grounds which induced the assessing 
authority to act under S. 21 is not jus- 
ticiable. 
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Brief Note: — (B) Whether the 
grounds on which the belief regarding 
escaped assessment is formed are ade- 
quate or not is not a matter which 
would be gone into by the High Court 
or the Supreme Court, for the suffi- 
ciency of the grounds which induced 
the assessing authority to act is not a 
justiciable issue. What can be chal- 
lenged is the existence of the belief 
but not the sufficiency of reasons for 
the belief. At the same time the belief 
must be held in good faith and should 
not be a mere pretence. (Para 9) 


__ Index Note: — (C) U.P. Sales Tax 
Act (15 of 1948), S. 21—Assessment or 
reassessment — Procedure, 


Brief Note: — (C) At the stage of 
the issue of notice the consideration 
which has to weigh is whether there is 
some relevant material giving rise to 
prima facie inference that some turn- 
over has escaped assessment. The ques- 
tion as to whether that material is suf- 
ficient for making assessment or re- 
assessment under S. 21 would be gone 
into after notice is issued to the dealer 
and he has been heard in the matter or 
given an opportunity for that purpose. 
The assessing authority would then 
decide the matter in the light of mate- 
rial already in its possession as well 
as fresh material procured as a result 
of the enquiry which may be ‘consider- 
ed necessary. (Para 10) 


; Index Note: — (D) U.P. Sales Tax 
Act (15 of 1948), S. 21 — Proceedings 
under S, 21 can be initiated in respect 
of ex parte assessment made under 
R. 41 (5), U. P. Sales Tax Rules, There 
is nothing in the section to restrict its 
operation to assessments other than 
those which have been made ex parte 
under that rule. (Para 13) 


Index Note:—(E) U. P. Sales Tax Act 
(15 of 1948), S. 21—Notice of reassess- 
ment — Where all that was stated in 
a notice and a memorandum was to 
call upon an assessee to produce ac- 
count books for the relevant year and 
it was also mentioned that in case of 
non-compliance proceedings would be 
taken under S. 21, the notice and the 
memorandum could not be construed 
as notices under S. 21. They were ofa 
preliminary nature and did not consti- 
tute notices. (1970) 25 S.T.C. 420 (Al), 
Approved, (Para 14) 
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Cases Referred: Chronological Paras 


AIR 1967 SC 523=(1967) 63 ITR 
219, S. Narayanappa v. Commr. 
of Income Tax 

AIR 1961 SC 372==(1961) 41 ITR 
191, Calcutta Discount Co. Ltd. 
v. Income-tax Officer, Companies 
District I, Calcutta 11 

Mr. S. C. Manchanda, Sr. Advo- 
cate, (Mr. O. P. Rana, Advocate, with 
him), for Appellant; Mr. N. D. Kar- 
khanis, Sr. Advocate, (M/s. Ram Awa- 
tar Garg and Ram Lal, Advocates, with 
him), for Respondent. 


The following Judgment of the 
Court was delivered by 

KHANNA, J.u-— This appeal by 
special leave by the Commissioner 
of Sales Tax Uttar Pradesh is 
directed against the judgment of 
Allahabad High Court whereby it 
answered the following two ques- 
tions referred to it under S. 11 of U.P. 
Sales Tax Act (hereinafter referred to 
as the Act) in the negative: 

“(I) Whether the assessing officer 
under these circumstances could be 
said to have had an honest belief that 
the turnover had partially escaped 
taxation so as to start proceedings 
under Section 21? 

(Il) Whether the aforesaid two pre- 
liminary notices asking for the produc- 
tion of accounts can be taken to be 
notices under Sec. 21 for the starting 
of the proceedings so as to warrant 
passing of the assessment within one 
year of the service thereof?” 

2. The matter relates to the as- 
sessment year 1957-58. The respondent 
assessee, Bhagwan Industries (P) Ltd., 
carries on the business of selling atta, 
maida and sooji. Its business comprises 
various units including Venkateshwar 
Flour Mills, Lucknow. It was assessed 
on December 26, 1958 for the purpose 
of sales tax for the year 1957-58 under 
rule 41 (5) of the U. P. Sales Tax Rules. 
The estimated turnover was determin- 
ed to be Rs. 46,00,000, out of which 
the net turnover of Venkateshwar 
Flour Mills for atta, maida and sooji 
was estimated at. Rs. 43,00,000. The 

“assessment was ex parte and the res- 
pondent did not produce the account 
books. 

3. On account of food shortage 
the Government banned the purchase 
of wheat by rolling flour mills from 
the open market in August 1958. The 
Government further fixed quota of 
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wheat to be supplied by the Central 
Government for each such mill on the 
basis of average of grinding done in 
the past three years. The quota of 
Venkateshwar Flour Mills was fixed at 
1,192 tons, i.e. 32,000 maunds per 
month. With that quota the respon- 
dent in the assessment year 1958-59 
disclosed a turnover of Rs. 75,70,840. 
On September 13, 1961 the Sales Tax 
Officer issued the following notice to 
the respondent: 

“Certain items of sales and pur- 
chases made by you during the year 
57-58 & 58-56 have come to my notice 
which need verification. You are 
required to appear before me on 27-9- 
61 with all your account books of the 
year 57-58 and 58-59 for the above 
mentioned verification. 

2. Please note that in case you 

fail to appear it will be presumed that 
the Sales and Purchases under refer- 
ence are not entered in your books and 
action under Section 21 of the U. P. 
Sales Tax Act may be taken against 
you. 
The above notice was served upon the 
respondent on September 19, 1961. Ap- 
pearance was put in on behalf of the 
respondent in pursuance of the notice, 
but the account books were not pro- 
duced. On March 13, 1962 the Sales 
Tax Officer sent the following memo- 
randum to the respondent: 

“M/s Bhagwan Industries Private 
Ltd., Aishbagh Lucknow deal in atta, 
maida and sooji which are manufac- 
tured by them in their rolling flour 
mills Shree Venkateshwar Flour Mills. 
They have been finally assessed for 
the years 1956-57 and 1957-58 on esti- 
mated turnover of Rs. 42,75,000/~ (tax 
assessed Rs. 98,046-94) and Rs. 45,00,000 
(tax assessed Rs. 72,875.00) respective- 
ly. Both these assessment orders were 
passed ex parte. The case of the year 
1956-57 was reopened under S. 21 on 
the basis of certain information and an 
escaped turnover of Rs. 35,532/- was 
again assessed under section 21 of the 
U.P. Sales Tax Act. At the time of 
this assessment also the account books 
were not produced. 

2. The above mentioned firm is on` 
record for the last many years. The 
Sale of atta, maida and sooji was ex- 
empt under Section 4 of the U. P. 
Sales Tax Act upto 31-3-56 but was 
declared taxable with effect from 1-4- 
56. According to the assessment order 
of the year 1955-56 their sales of atta, 
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maida and- sooji had amounted to 
Rs. 58,18,425~-15-6. The assessment case 
of the firm for the year 1958-59 has 
also been completed and during that 
year acccrding to the account books 
the turnover of atta, maida and sooji 
had amounted to Rs. 75,70,840/-. Keep- 
ing in view the turnover according to 
the account books during the year 
1955-56 and 1958-59 it appeared that 
the turnover determined in the ex parte 
orders of the years 1956-57 and 1957-58 
was estimated at a lesser amount and 
thus some turnover escaped assessment 
during each of these two years. It was, 
therefore, considered necessary that 
the actual position be ascertained from 
the assessee. Some information receiv- 
ed from other Sales Tax Officers 
regarding the sales made by this firm 
during the year 1957-58 also needed 
verification as was done in the year 
1956-57 resulting in the assessment of 
the firm under Section 21 during that 
year. i 

3. A notice was, therefore, issued 
to the firm on 13-9-61 for the produc- 
tion of the account books of the year 
1957-58 but the firm failed to produce 
the account beoks. Again summons 
were issued under rule 78 of the U. P. 
Sales Tax Rules to Shri Kesheo Pd. 
Vaid, Managing Director of the firm 
requiring him to appear in person and 
to produce the account books of the 
firm for the year 1956-57 and 1957-58. 
but again neither the account books 
were produced nor Shri Vaid appeared 
in person. One application dated 27-12- 
1961 was, however, received from one 
of the directors of the firm informing 
that Shri Kesheo Pd. Vaid was out of 
station and requesting that the sum~ 
mons be issued in the name of the 
concern M/s. Bhagwan Industries Pri- 
vate Ltd. rather than in the name of 
any individual. This. application has 
been kept on record. 

4. The hesitation on the part of 
the firm to produce the account books 
and even to disclose their actual turn- 
over during the years 1956-57 and 1957- 
58 as per their account books confirms 
the presumption that they have been ~ 
under-assessed for these two years. 
They are, however, given an opportu- 
nity to produce their account books of 
these years on 19-3-62 and disclose 
their sales of the above mentioned two 
years as p2r their account books fail- 
ing which their case of the year 1957- 
58 will be reopened under S. 21 of the 
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U.P. Sales Tax Act and penalty or 

prosecution proceedings as permissible 

under the U. P. Sales Tax Act shall be 

started for the year 1956-57 the assess- 

aoe = which has already become time 
arred. 


5. A copy of this order shall be 
kept in the file of the dealer pertain- 
ing to the year 1956-57 and another 
shall be kept in the file pertaining to 
the year 1957-58.” 

The memorandum was received by the 
Tespondent.on March 16, 1962, but the 
account books were not produced by 
the respondent. On March 24, 1962 the 
following notice was issued under Sec~ 
tion 21 of the Act to the respondent 
ar same was served on March 26, 


“As T ħave come to know that a 
part of your sale proceeds relating to 
the assessment year 57-58, has been 
left over from being taxed, therefore, 
I order that you should furnish sup- 
plementary statement of the sale-pro- 
- ceeds in the form attached herewith 
in respect of the year ending 31-3-58 
within 15 days, 


2. You are further informed that 
you should be present at the Sales Tax 
Office, Golaganj on 27-4-62° at 10.30 
O’clock, along with all the account 
books and your other business papers 
in respect of the year the sale pro- 
ceeds whereof are mentioned by you in 
the above mentioned statement. If 
you fail to turn up on the fixed date 
tax shall be levied on you ex parte.” 

4, On October 5, 1962 the ac- 
countant of the respondent made a 
statement before the Sales Tax Offi- 
cer that the account books for the 
years 1956-57 and 1957-58 had been 
misplaced in the head. office at Bombay 
and no books, registers or ‘vouchers 
regarding the business of the years 
1956-57 and 1957-58 were available. On 
March 19, 1963 the Sales Tax Officer 
made an assessment order under Sec- 
tion 21 of the Act for the assessment 
year 1957-58 estimating the total net 
turnover for that year at Rs. 84,50,000. 
The amount of escaped turnover was 
estimated to be Rs. 38,50,000. 


5. Appeal filed by the respond- 
ent against the above order was dis- 
missed. 


6. The respondent then went up 
fn revision and contended that there 
was no material on which the Sales 


Sales-tax Commr., U. P, v, Bhagwan Industries [Prs. 3-8] S.C. 373 


Tax Officer could have reason to believe 
that turnover had escaped assessment. 
The proceedings initiated under sec- 
tion 21 of the Act were said to be 
without jurisdiction, It was also urged 
on behalf of the respondent that notice 
issued on September 13, 1961 as also 
the memorandum dated March 13, 1962 
constituted valid notices under S. 21 of 
the Act and as the assessment had not 
been completed within one year of the 
service of those notices, the assessments 
were barred by limitation. The Judge 
(Revisions) rejected these contentions. 
He was, however, of the opinion that 
the quantum of turnover needed re- 
determination. At the instance of the 
respondent, the Judge (Revisions) 
referred the questions reproduced at 
the commencement of this judgment to 
the High Court. 

T: The High Court .while ans- 
wering the first question in the nega- 
tive, referred to the words “reason to 
believe” in Section 21 of the Act and 
observed that the reason must be that 
of an honest and reasonable person 
based upon reasonable grounds and that 
it was not sufficient that the Sales Tax 
Officer should have reason to suspect 
that the turnover had been under-as- 
sessed, In the opinion of the High 
Court, it could not be said that the 
Sales Tax Officer had reason to believe 
that the turnover had been under-as~ 
sessed, As regards the second ques~ 
tion, the High Court held that notice 
dated September 13, 1961 and the 
memorandum dated March 13, 1962 
were of a preliminary nature and could 
not be considered to be notices under 
section 21 of the Act. 

8. In. appeal before us Mr. 
Manchanda on behalf of- the appel~ 
Tant has assailed the correctness of the 
answer given by the High Court to the 
first question. It is submitted that there 
was rational basis for the Sales Tax 
Officer to believe that the turnover of 
the respondent had been under-assess- 
ed and that the finding of the 
High Court that the Sales Tax Officer 
could not be said to have reason to be- 
lieve that the turnover had been under- 
assessed was incorrect. As against that 
Mr. Karkhanis on behalf of the respon- 
dent has canvassed for the correctness 
of the view of the High Court in answer 
to question No. (I). There is, in our opin- 
ion, considerable force in the submission 
of Mr. Manchanda. Section 21 of the 
Act deals with assessment of tax on as- 
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sets and levy of licence fees incorrectly 
assessed, and reads as under: 


“(1) If the assessing authority has 
reason to believe that the whole or any 
part of the turnover of a dealer has, 
for any reason, escaped assessment to 
tax for any year, the assessing autho- 
rity may, after issuing notice to the 
dealer, and making such enquiry as 
may be necessary, assess or re-assess 
him to tax: 


Provided that the tax shall be 
charged at the rate at which it would 
have been charged had the turnover 
not escaped assessment, or full assess- 
ment, as the case may be. 


Explanation — Nothing in this sub- 
section shall be deemed to prevent the 
assessing authority from making an 
assessment to the best of its judgment. 


(2) No order of assessment under 
sub-section (1) or under any other pro- 
vision of this Act shall be made for any 
assessment year after the expiry of 
four years from the end of such year: 


Provided that where the notice 
under sub-section (1) has been served 
within such four years the assessment 
or re-assessment to be made in pur- 
suance of such notice may be made 
within one year of the date of the 
service of the notice even if the period 
of four years is thereby exceeded: 


Provided further that nothing con- 
tained in this section limiting the time 
within which any assessment or re- 
assessment may be made shall apply 
to an assessment or reassessment made 
in consequence of, or to give effect to, 
any finding or direction contained in 
an order under Section 9, 10 or 11. 

Explanation :— Where the assess- 
ment proceedings- relating to any dealer 
remained stayed under the orders of 
any Civil or other competent Court, 
the period during which the proceed~ 
ings remained so stayed shall þe ex- 
cluded in computing the period of 
limitation for assessment provided 
under this sub-section.” 

Perusal of sub-section (1) of the sec- 
tion reproduced above shows that the 
assessing authority can assess or re- 
assess a dealer to tax if such authority 
has reason to believe that the 
whole or any part of the turnover of a 
dealer has, for any reason escaped as- 
sessment to tax for any year. In such 
an event, the assessing authority before 
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making the assessment or re-assess- 
ment must issue notice to the dealer. 
The said authority may also make such 
enquiry as may be necessary in the cir- 
cumstances of the case. 

9. The controversy between the 
parties has centered on the point as to 
whether the assessing authority in the 
present case had reason to believe that 
any part of the turnover of the res- 
pondent had escaped assessment to tax 
for the assessment year 1957-58. Ques- 
tion in the circumstances arises as to 
what is the import of the words “reason 
to believe”, as used in the section. In 
our opinion, these words convey that 
there must be some rational basis for 
the assessing authority to form the 
belief that the whole or any part of 
the turnover of a dealer has, for any 
reason, escaped assessment to tax for 
some year. If such a basis exists, the 
assessing authority can proceed in the 
manner laid down in the section. To 
put it differently, if there are, in fact, 
some reasonable grounds for the assess- 
ing authority to believe that the 
whole or any part of the turnover of a 
dealer has escaped assessment, it can 
take action under the section. Reason- 
able grounds necessarily postulate that 
they must’ be germane to the forma- 
tion of the belief regarding escaped as- 
Sessment. If the grounds are of an 
extraneous character, the same would 
not warrant initiation of proceedings 
under the above section. If, however, 
the grounds are relevant and have a 
nexus with the formation of belief 
regarding -escaped assessment, the as- 
sessing authority would be clothed with 
jurisdiction to take action under the 
Section. Whether the grounds are 
adequate or not is not a matter which 
would be gone into by the High Court 
or this Court, for the sufficiency of the 
grounds which induced the assessing 
authority to act is not a justiciable is- 
sue. What can be challenged is the 
existence of the belief but not the 
sufficiency of reasons for the belief, At 
the same time, it is necessary: to observe 
that the belief must be held in good 
a and should not be a mere pre- 
ence. 


10, Tt may also be mention- 
ed that at the stage of the issue of 
notice the consideration which has to 
weigh is whether there is some relevant 
material giving rise to prima facie in-i 
ference that some turnover has escap-} 
ed assessment. The question as to whe- 
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ther that material in sufficient for 
making assessment or re-assessment 
under Section 21 of the Act would 
be gone into after notice is issued to the 
dealer and he has been heard in the 
matter or given an opportunity for 
that purpose. The assessing authority 
would then decide the matter in the 
light of material already in its posses- 
sion as well as fresh material procured 
as a result of the enquiry which may 
be considered necessary. : 

11. The import of the words 
“reason to believe” has been examined 
by this Court in cases arising out of 
proceedings under Section 34 of the 
Indian Income Tax Act, 1922 wherein 
also these words were used. The 
aforesaid section dealt with income 
escaping assessment and conferred 
jurisdiction on the Income Tax Offi- 
cer to make assessment or re-assess- 
ment if he had reason to believe that 
income, profits or gains chargeable 
to income tax had been under-assess- 
ed and that such wunder-assessment 
had occurred by reason of either omis- 
sion or failure on the part of the asses- 
see to make a return of his income or 
to disclose fully and truly all material 
facts necessary for his assessment. 
Certain other conditions were also 
necessary, but we are not concerned 
with them. Dealing with that section 
in the case of S. Narayanappa v. Com- 
missioner of Income-tax, (1967) 63 ITR 
219 = (AIR 1967 SC 523) this Court 
observed: 

“But the legal position is that if 
there are in fact some reasonable 
grounds for the Income-tax Officer to 
believe that there had been any non- 
disclosure as regards any fact, which 
could have a material bearing on the 
question of under-assessment, that 
would be sufficient to give jurisdiction 
to the Income-tax Officer to issue the 
notice under Spies 34. Whether 
these grounds are adequate or not is not 
a matter for the Court to investigate. In 
other words, the sufficiency of the 
grounds which induced the Income- 
tax Officer to act is not a justi- 
ciable issue. It is of course open 
for the assessee to contend that 
the Income-tax Officer did not 
hold the belief that there had been 
such non-disclosure, In other words, 
the existence of the belief can be chal- 
lenged by the assessee but not the 
sufficiency of the reasons for the be- 
lief. Again the expression “reason to 
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believe” in Section 34 of the Income- 
tax Act does not mean a purely sub- 
jective satisfaction on the part of the 
Income-tax Officer. To put it different- 
ly, it is open to the Court to examine 
the question whether the reasons for 
the belief have a rational connection or 
a relevant bearing to the formation of 
the belief and are not extraneous or 
irrelevant to the purpose of the sec- 
tion. To this limited extent, the action 
of the Income-tax Officer in starting 
proceedings under Section 34 of the 
Act is open to challenge in a Court 
of law.” 

Reliance was placed in the above con- 
text upon an earlier decision of this 
Court in the ease of Calcutta Discount 
Co. Ltd. v. Income-tax Officer, Com- 
panies District I, Calcutta, (1961) 41 
ITR 191 = (AIR 1961 SC 372), The 
above observations regarding the im~ 
port of the words “reason to believe” 
though made in the context of Sec- 
tion 34 of the Indian Income Tax Act, 
1922 have, in our opinion, equal bear- 
ing on the construction of those words 
in Section 21 of the U. P. Sales Tax 
Act. 

12. In the light of the view we 
have taken of the import of the words 
“reason to believe”, we have no doubt 
that the assessing authority in the 
present case had valid grounds for in- 
itiating proceedings under Section 21 
of the Act against the respondent. It 
would appear from the memorandum 
dated March 13, 1962 sent by the as- 
sessing authority that for the assess- 
ment year 1955-56 the sales of atta, 
maida and sooji of the respondent 
amounted to over rupees fiftyeight 
lakhs. Account books of the respon~- 
dent also showed that during the year 
1958-59 the turnover of the respondent 
for sale of atta, maida and sooji 
amounted to over rupees seventyfive 
lakhs. The assessing authority had 
also material with it to show that the 
quota of wheat for the respondent had 
been fixed in August 1958 on the basis 
of the average of grinding done in the 
past three years. There was also the 
additional fact that the respondent had 
in spite of repeated notices not produc- 
ed its account books for the assessment 
year 1957-58. These facts, in our opin- 
ion, were germane to the formation of 
the belief of the assessing authority, 
that part of the turnover of the res- 
pondent had escaped assessment to tax. 
It cannot be said that the above belief 
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was not formed in good faith or _ was 
mere pretence for initiating action 
under Section 21 of the Act. . The as- 
sessing authority in the circumstances, 
in our opinion, acted within the ambit 
of its powers in initiating proceedings 
under Section 21 of the Act. 


13. We are unable to accede to 
he contention of, Mr. Karkhanis that 
as the assessment sought to be reopen- 
ed was ex parte assessment under 
Rule 41 (5) of the Uttar Pradesh Sales 
Tax Rules, no proceedings in respect 
of that assessment can be initiated 
under Section 21 of the Act. There is 
nothing in that section to restrict its 
- joperation to assessments other than 
those which have been made ex parte 
under Rule 41 (5). The language of 
the section makes it plain that the 
assessing authority can take action if 
such authority has reason to believe 
that the whole or part of the turnover 
of a dealer has, for any reason, escap~ 
ed assessment to tax for any year. 
To accede to the contention of Mr. 
Karkhanis would be tantamount to 
affording protection, so far as the opera-~ 
tion of Section 21 is concerned, to 
dealers who avoid to put in appearance 
' jand produce their account books be~ 
fore the assessing authority. Such a 
construction is not only not warranted 
by the language of the section, it is 
manifestly unreasonable inasmuch as 
it puts a premium on contumacy. 


14. Mr. Karkhanis has also as= 
sailed the answer of the High Court to 
question No. (II) and has contended 
that the notice dated September 13, 
1961 and the memorandum dated 
March 13, 1962 should. be construed as 
notices under Section 21 of the Act. 
As the re-assessment was not complet- 
ed within one year of the service of 
those notices, the re-assessment, accord- 
ing to the learned counsel, should be 
held to be barred by limitation. There 
is, in our opinion, no force in this 
contention, We agree with the High 
Court that the above notice and the 
memorandum were ofa preliminary 
nature and did not constitute notices 
under Section 21 of the Act, All that 
was stated in the said notice and the 
memorandum was to, call upon the 
respondent to produce account books. 
Threat was also held out that in case 
of non-compliance by the respondent 
proceedings would be taken under Sec- 
, tion 21 of the Act. The above notice 
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and the memorandum could not con- 
sequently be construed as notices unger 
Section 21 of the Act. It was only on 
March 24, 1962 that notice under Sec- 
tion 21 of the Act was given to the 
respondent and the same was served on 
March 26, 1962. The assessment under 
Section 21 was made on March 19, 
1963 which was admittedly within one 
year of the date of the service of the 
notice under Section 21 of the Act. 

15. We accordingly accept tħe 
appeal and discharge the answer given 
by the High Court to question No. (I). 
In our opinion, the assessing authority 
had an honest belief that the turnover 
of the respondent had partially escaped 
taxation so as to justify initiation of 
proceedings under Sec. 21 of the Act. 
We accordingly answer the said ques- 
tion in the affirmative and in favour of 
the department. The appellant shall be 
entitled to the costs of this Court as 
well as in the High Court. 


Appeal allowed. 
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Brief Note (A+B+C) — An auc- 
tion sale in view of the provisions of 
S. 4 read with S. 64 of the Sale of Goods 
Act would have to be considered -to 
be a sale for the purpose of the Sale of 
Goods Act. There is nothing in entry 48 
which restricts the power of the legis- 
Jature in the matter of the imposition 
of the sales tax to the levy of 
such tax on the owner of the 
goods on whose behalf they are sold or 
the purchaser only. What is sought to 
be taxed is the transaction of the sale 
of goods. If there is a close and direct 
connection between the transaction of 
sale and the person made liable for the 
payment of sales tax, the statutory 
provision providing for such levy of 
sales tax would not offend entry 48. 
The definition of the word “dealer” in 
Explanation 2 of Section 2 (c) of the 
Bengal Act cannot be deemed to be 
ultra vires the power of the Provincial 
or State Legislature on the ground 
that the legislature purports to levy 
tax on a person who is neither a sel~ 
ler nor a purchaser. It was within the 
competence of the Provincial Legisla- 
ture to include within the definition of 
the word “dealer” an auctioneer who 
carries on the business of selling goods 
and who has in the customary course 
of business authority to sell goods be- 
longing to the principal. AIR 1961 SC 
1534, Rel. on, (Para 10) 


Index Notes == (D) Income-tax Act 
(1922), S. 4 — Income — Auctioneer 
receiving sales tax from purchaser of 
goods but not crediting same to Gov- 
ernment — Sales tax so retained is his 
trading receipt and liable to be includ- 
ed in his business income. 


Brief Note: — (D) The assessed 
Company was a dealer in furniture and 
also acted as an auctioneer, In respect 
of the sales effected by it as auctioneer 
during the accounting year ending 31- 
3-1960 it realised in addition to its 
commission, Rs. 32,986 as sales tax 
which amount was credited in the 
books of account under the ‘sales tax 
collection account’. Though the assessee 
as the seller was liable to deposit the 
sales tax in the State exchequer, it 
did not do so; nor did it pay the amount 
to the actual owner of the goods auc- 
tioned. The question was whether the 
amount of sales tax retained by him 
could be included in his business 
income for the assessment year 1960- 


Mie 


Held that as the amount of sales 
tax was received by the assessee in its 
character asan auctioneer, the amount 
should be held to form part of its 
trading or business receipt and as such 
liable to be included in his business 
income. He could claim the deduction 
only when he paid it to the Govern- 
ment, It is the true nature and the 
quality of the receipt and not the head 
under which it is entered in the ac- 
count books as would prove decisive. If 
a receipt is a trading receipt, the fact 
that it is not so shown in the account 
books of the assessee would not prevent 
the assessing authority from treating it 
as trading receipt, AIR 1959 SC 346, 
Rel. on. (Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1082=(1965) 16 STC 

213, K. L. Johar and Co. v, De- 
puty Commercial Tax Officer 8 
(1965) 16 STC 136 (Mad), Zackria 
Sons Private Ltd. v. State of 
- Madras 11 
AIR 1961 SC 1534==(1961) 12 STC 
429, J. K. Jute Mills Co, Ltd. 
„V. The State of Uttar Pradesh 10 
AIR 1961 Cal 328=(1961) 12 STC 
535, Chowringhee Sales Bureau 
Ltd. v. State of West Bengal 3, 6,9 
AIR 1959 SC 346=(1959) 35 ITR 
519, Punjab Distilling Industries 
Ltd. v. Commr. of Income-tax 
Simla 13 
AIR 1958 SC 560=(1958) 9 STC 
353, The State of Madras v. 
Gannon Dunkerley & Co. 
(Madras) Ltd. 8 

The following Judgment of ie 
Court was ar livered by 

KHANNA, J.:— This appeal by 
special ge is directed against the 
judgment of Calcutta High Court 
whereby that court answered the fol- 
lowing question referred to it under 
Section 66 (1) of the Indian Income 
Tax Act, 1922 in the negative and 
against the assessee appellant: 

“Whether on the facts and in the 
circumstances of the case the sum of 
Rs. 32,986 had been validly excluded 
from the assessee’s business income for 
the relevant assessment year?”, 

2. The matter relates to the as- 
sessment year 1960-61 for which the 
relevant previous year ended on March 
31, 1960. The appellant assessee is a 
private limited company dealing’ in 
furniture. It also acts as an auctioneer. 
In respect of the sales effected by the 
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appellant as auctioneer, it realised dur- 
ing the year in question, in addition to 
the commission, Rs. 32,986 as sales tax. 
This amount was credited separately in 
the books under the sales tax collec- 
tion account. The total balance stand- 
ing to the credit of this account since 
1946 up to the end of the relevant pre- 
vious year stood at Rs. 2,71,698. This 
sum was neither paid over to the ex- 
chequer nor was it refunded to the 
persons from whom it had been col- 
lected. In the earlier years these col- 
lections were not added to the appel- 
lant’s income. For the year in ques- 
tion, however, the Income Tax Officer 
held that the said sum was in reality a 
portion of the sale price itself because 
the sales tax was not the liability of 
the purchasers of the goods but was 
the liability of the sellers of the 
goods only. The owners of the 
goods who sent them to the ap- 
- pellant for being auctioned had 
received only their sale price less the 


amount charged by the appellant as 


sales tax from the purchasers. The 
- Income Tax Officer held that the sum 
of Rs. 32,986 was a part of the appel- 
lant’s income of the same nature as 
was the commission received by it on 
the auction sales. The said sum was ac- 
cordingly added to the appellant’s 
income. 

3. The appellant preferred ap- 
peal to the appellate Assistant Com- 
missioner who took note of the fact 
that the appellant had not treated the 
amount as part of its income. The ap- 
pellate Assistant Commissioner referr- 
ed to a decision of a single Judge of 
the Calcutta High Court in a Writ 
petition filed by the appellant against 
the State of West Bengal. The decision 
in that case is reported in (1961) 12 
S.T.C. 535 = (AIR 1961 Cal 328). 
It was held by the High Court 
that where an auctioneer is sell- 
ing specific chattel or goods for an un- 
known or a disclosed principal and 
where the buyer knows that the auc- 
tioneer is not the owner, the auctioneer 


cannot be considered as the seller and. 


there is no contract of sale between 
him and the buyer. In such a case the 
auctioneer according to the High Court, 
is not even a party to the sale and can- 
not be made liable for payment of 
sales tax. The definition of the word 
“dealer” in Explanation 2 of S. 2 (c) 
of the Bengal Finance (Sales Tax) 
Act 1941 (hereinafter referred to as the 


ALR. 


Bengal Act) was held to be ultra vires 
in so far as it included an auctioneer. 


4, As an appeal was pending 
against the above decision of the learn- 
ed single judge in the Caleutta High 
Court, the Appellate Assistant Com- 
missioner observed that it was only 
when the matter was finally decided 
by the Hich Court or when the assessee 
itself treated the said sales tax receipt 
as income that the said sum could be 
included in the assessee’s total income 
and only in the year in which that 
event came to pass. The amount of 
Rs. 32,986 was accordingly excluded 
from the assessee’s income. 


5. On further appeal the deci- 
sion of the Appellate Assistant Com- 
missioner was affirmed by the Income 
Tax Appellate Tribunal. The question 
reproduced above was thereafter referr- 
ed to the High Court. The High Court, 
as already stated, answered the ques- 
tion against the assessee appellant. 

6. When the appeal came up 
for hearing before us on September 21, 
1972 Dr. Pal on behalf of the appellant 
assailed the correctness of the answer. 
given by the High Court and in this 
connection relied upon the dictum laid 
down in the appellant’s case reported 


in (1961) 12 S.T.C. 535 = (AIR 
1961 Cal 328). As against that the 
learned Additional Solicitor Gene- 


ral on behalf of the respondent ques- 
tioned the correctness of that decision. 
As the said decision related to the vires 
of the provisions of Section 2 (c) of the 
Bengal Act we directed that notice be 
issued to the State of West Bengal as 
well as its Advocate General. Argu- 
ments have thereafter been addressed 
before us by Mr. Sen on behalf of the 
appellant and the Additional Solicitor 
General on behalf of the respondent. 
Mr. Mukhoty on behalf of the State of 
West Bengal has adopted the argu- 
TOR of the Additional Solicitor Gene- 
ral. 


7. Before dealing with other 
matters, it would be convenient to exa- 
mine the correctness of the view taken 
by the Calcutta High Court that the 
definition of the word “dealer” in Ex- 
planation 2 of Section’ 2 (c) of the Ben- 
gal Act was ultra vires in so far as it 
included an auctioneer. The Bengal Act 
was enacted by the Bengal Legislature 
in 1941 in pursuance of the powers con- 
ferred by entry 48 of list II of Sche- 
dule VII of the Government of India 


1973 CS. Bureau y. t. T. Commr, W.B. (Khanna J.) [Prs. 7-8] S. C. 379 


Act, 1935. The said entry relates to 
‘taxes on the sale of goods and on 
advertisements”. The entry In s0 far as 
it relates to taxes on sale of goods cor- 
responds to entry 54 in List II of the 
Seventh Schedule of the Constitution. 
The words “sale. of goods” in entry 48 
in List II of Schedule VIL of the Gov- 
ernment of India Act, 1935 were the 
subject matter of judicial interpreta- 
tion by this Court in the case of The 
State of Madras v. Gannon Dunkerley, 
& Co. (Madras) Ltd. (1958) 9 STC 353 
= (AIR 1958 SC 560). It was held that 
these words cannot be construed in 
the popular sense but must be inter- 
preted in the Ilegal sense and should 
be given the same meaning which they 
had in the Sale of Goods Act, 1930. 
Tn arriving at this conclusion the Court 
acted on the principle that words hav- 
ing known legal import should be con- 
strued in the sense which they had at 
the time of the enactment. Another dic- 
tum which was laid down in that case 
was that “a power to enact a law with 
respect to tax on sale of goods under 
entry 48 must, to be intra vires, be one 
relating in fact to sale of goods and, 
accordingly, the Provincial Legislature 
cannot in the purported exercise to tax 
sales, tax transactions which are not 
sales by merely enacting that they shall 
be deemed to be sales.” This Court in 
that case dealt with a building contract 
which was one, entire and indivisible, 
and observed that in the case of such 
acontract there is no sale of goods and 
it is not within the competence of the 
Provincial Legislature under entry 48 
to impose a tax on the supply of the 
material used in such a contract by 
treating it as a sale. 


8. The view taken by this Court 
fn the Gannon Dunkerlay’s case, (1958) 
9 STC 353=(AIR 1958 SC 560) (supra) 
that the word “sale” in entry 48 
of list IL of Schedule VII of the 
Government of India Act and En- 
try 54 of List II of the Seventh 
Schedule of the Constitution has 


the same meaning as that given 
in the Sale of Goods Act, 1930 


was reiterated by this Court in K, L. 
Johar and Co. v. Deputy Commercial 
Tax Officer, (1965) 16 STC 213 = 
(AIR 1965 SC 1082) while dealing 
with a contract of hire purchase. 


"9, It cannot be disputed that 
sale by an auction is a sale as contem~ 
plated by the Sale of Goods Act, 1930 


(3 of 1930). Section 4 of that Act pro- 
vides, inter alia, that a contract of sale 
of goods is a contract whereby the sel- 
ler transfers or agrees to transfer the 
property in the goods to the buyer for 
a price. Where under a contract of 
sale, the property in the goods is trans- 
ferred from the seller to the buyer, the 
contract is called sale, Further, accord- 
ing to Section 64 of that Act, in the 
case of sale by auction where the goods 
are put up for sale in lots, each lot is 
prima facie deemed to be the subject of 
a separate contract of sale. The Cal- 
cutta High Court in holding the defini- 
tion of the word “dealer” in Explana~- 
tion 2 of Section 2 (c) of the Bengal Act 
to be ultra vires in the appellant’s case 
reported in (1961) 12 S.T.C. 535=(AIR 
1961 Cal 328) observed: 

“Entry 48 authorises the imposi- 
tion of tax either on a seller or a pur- 
chaser or both. If, however, the Legis- 
lature purports to levy a tax upon a 
person who is neither a seller nor a 
purchaser, the legislation must be de- 
clared ultra vires, because it treats an 
operation as a sale of goods which, ac- 
cording to the Sale of Goods Act, does 
not amount to such a sale.” 

10. We find ourselves unable to 
agree with the above observations. An 
auction sale in view of the provisions 
of Section 4 read wiith Section 64 of the 
Sale of Goods Act would have to be 
considered to be a sale for the purpose 
of the Sale of Goods Act. There is 
nothing in Entry 48 which restricts the 
power of the Legislature in the mat- 
ter of the imposition of the sales tax to 
the levy of such tax on the owner of 
the goods on whose behalf they are 
sold or the purchaser only. Where 
transaction isone of sale of goods as 
known to law, the power of the legis- 
lature to impose a tax thereon, in our 
view, is plenary and unrestricted sub- 
ject only to any limitation which might 
have been imposed by the Government 
of India Act or the Constitution (see 
J. K. Jute Mills Co. Ltd. v. The State of 
Uttar Pradesh, (1961) 12 STC 429 = 
(AIR 1961 SC 1534)). In view of the 
wide amplitude of the power of the 
State or Provincial Legislature to im- 
pose tax on transactions of sale of 
goods, it would, in our opinion, be im- 
permissible to read a restriction in 
Entry 48 on the power of the 
State Legislature as would pre- 
vent the said legislature- from im- 
posing tax on an auctioneer who 
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carries on the business of selling 
goods and who has in the customary 
course of business, authority to sell 
goods belonging to the principal. What 
is sought to be taxed is the transaction 
of the sale of goods. If there is a close 
and direct connection between the tran- 
saction of sale and the person made 
liable for the payment of sales tax, the 
statutory provision providing for such 
levy of sales tax would not offend en- 
try 48. It cannot be disputed that there 
is a close and direct connection between 
an auctioneer and the transaction of auc- 
tion sale. As such, the definition of the 
word “dealer” in Explanation 2 of Sec- 
tion 2 (c) of the Bengal Act cannot be 
deemed to be ultra vires the power of 
the Provincial or State Legislature on 
the ground that the legislature pur- 
ports to levy tax on a person who is 
neither a seller nor a purchaser. It was, 
in our opinion, within the competence 
of the Provincial Legislature to include 
within the definition of the word 
“dealer” an auctioneer who carries on 
the business of selling goods and who 
has in the customary course of business 
authority to sell goods belonging to the 
principal. 

11. We may also observe that a 
Division Bench of the Madras High 
Court in the case of Zackria Sons Pri~ 
vate Limited. v. State of Madras, (1965) 
16STC 136 (Mad) has dissented from 
the view taken by the Calcutta High 
Court in the appellant’s case against 
the State of West Bengal. 


12. It is apparent from the order 
of the Appellate Assistant Commis- 
sioner and has not been disputed be- 
fore us in the present case that in the 
cash memos issued by the appellant to 
the purchasers in the auction sales it 
was the appellant who was shown as 
the seller. The amount realised by the 
appellant from the purchasers includ- 
ed sales tax. The appellant, however, 
did not pay the amount of sales tax to 
the actual owner of the goods auction- 
ed because the statutory liability for the 
payment of that sales tax was that of 
the appellant. The appellant company 
did not also deposit the amount realis- 
ed by it as sales tax in the State ex- 
chequer because it took the position 
that the statutory provision creating 
that liability upon it was not valid. As 
the amount of sales tax was received 
by the appellant in its character as an 
auctioneer, the amount, in our view, 


A.I R. 
should be held to form part of its trad- 
ing or business receipt. The appellant 
would, of course, be entitled to claim 
deduction of the amount as and when 
it pays it to the State Government, 


. 13. The fact that the appellant 
credited the amount received as sales 
tax under the head “sales tax collec- 
tion account” would not, in our opi- 
nion, make any material difference. It 
is the true nature and the quality of 
the receipt and not the head under 
which it is entered in the account books 
as would prove decisive. If a receipt is 
a trading receipt, the fact that it is not 
so shown in the account books of the 
assessee would not prevent the assess- , 
ing authority from treating it as trad- 
Ing receipt. We may in this context 
refer to the case of Punjab Distilling 
Industries Ltd. v. Commissioner of 
Income tax, Simla, (1959) 35 ITR 519 
= (AIR 1959 SC 346). In that case 
certain amounts received by the asses- 
see were described as security depo- 
sits. This Court found that those 
amounts were an integral part of the 
commercial transaction of the sale of 
liquor and were the assessee’s trading 
receipt. In dealing with the contention 
that those amounts were entered in a 
separate Ledger termed “empty bottles 
return security deposit account”, this 
Court observed: : 


“So the amount which was called 
security deposit was actually a part of 
the consideration for the sale and 
therefore part of the price of what was 
sold. Nor does it make any difference 
that the price of the bottles was enter- 
ed in the general trading account while 
the so-called deposit was entered in a 
separate Ledger termed “empty bottles 
return deposit account” for, what was 
a consideration for the sale cannot 
cease to be so by being written up in . 
the books in a particular manner.” 


_ 14 We, therefore, agree with 
the High Court in so far as it has ans- 
wered the question referred to it in the 
negative and against the appellant. The 
appeal consequently fails and is dis- 
missed with costs. 

Appeal dismissed. 
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AIR 1973 SUPREME COURT 381 
(V 60 C 75) 
(From: Punjab)* . : 

J. M. SHELAT, D. G. PALEKAR, K. K; 

MATHEW, S. N. DWIVEDI, AND 

Y. V. CHANDRACHUD, JJ. f 

M/s. Hari Chand Madan Gopal and 
Co. and others, Appellants v. State of 
Punjab, Respondent. 

Civil Appeal No. 909 of 1967, D/- 
6-10-1972. 

Index Noter — (A) Punjab Parti- 
ion (Contracts) Order (1947), Cl. 2 (d) 
~ Provision deals with contract with 
continuing obligations and not with 
completed contract. 

. Brief Note: — (A) Where under the 
contract the appellants were bound to 
render the service of acting as a clear- 
ing agent and of purchasing and selling 
foodgrains for the Undivided Punjab 
and the services were to be performed 
as long as the contract remained in 
force, it cannot be said that the con- 
tract between the appellants and the 
Undivided Punjab was a completed 
contract. On the other hand, it was a 
contract which imposed a continuing 
obligation of rendering the services of 
an agent on the appellants. In the 
result cl. 2 (d) would apply to the con- 
tract. (Para 10) 

Index Note: — (B) Indian Independ- 
ence (Rights Property and Liabilities) 
Order (1947) Cl. 8 (3)—Punjab Parti- 
tion (Contracts) Order (1947), Cl. 2 (d)— 
The Orders operate in different fields 
and there is no overlapping. 

Brief Note: — (B) Clause 8 (3) of 
the Governor-General’s Order dealt 
with-contracts made by or on behalf of 
the Secretary of State in Council for 
purposes of the Punjab Province be- 
fore March 1937 when part III of the 
Government of India Act, 1935 was 
brought into force. Clause 8 (3) has 
nothing to do with the contracts made 
by or on behalf of the Governor of 
Punjab under S. 175 (3) of the Govern- 
ment of India Act. 1935, after March 
1937. Clause 2 (d) of the Governor's 
Order dealt with the contracts made 
by or on behalf of the Governor under 
S. 175 (3). It would thus appear that 
the fields of operation of clause 8 (3) 
and cl. 2 (d) were distinct and dis- 


*(F.A. No. 216 of 1960, D/- 1-4-1966— 
Punjab at Chandigarh) 
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crete. They did not overlap and there 
was no conflict between them. AIR 
1951 SC 23, AIR 1954 SC 193, AIR 
1957 SC 652, AIR 1957 Cal. 44, (1962) 
3 SCR 412, Distinguished. (Para 11} 

Index Note: — (C) Punjab Parti- 
tion (Contracts) Order (1947), Cl. 2 (d) 
—Provision itself provides for the 
bifurcation of a single and indivisible 
contract into two separate contracts. 

(Para 13) 

Index Notes — (D) Punjab Farti- 
fion (Apportionment of Assets and 
Liabilities) Order (1947) Cis. 3 and 4— 
Award of Arbitrator dated 17-3-1948— 
— Scope. 

Brief Note: — (D) The arbitration 
award brought about a financial ad- 
justment between the West Punjab and 
the East Punjab. It did not deal with 
the liabilities of third parties like the 
appellants to one or the other pro- 
vince, It did not direct that any amount 
due by a third party could be recover- 
ed only to the extent of 40% of his total 
liability. According to the award, if 
more than 40% is recovered from the 
appellants, the excess over 40% would 
become payable by the Government to 
the West Punjab. (Para 14) 

Index Note: — (E) Constitution of 
India, Art. 133 — Appeal to Supreme 
Court—New plea cannot be entertain- 
ed at the stage of hearing. 

Brief Note:— (E) Where the plea of 
estoppel was not taken by the appel- 
lants in their written statements and 
neither issue was framed on estoppel 
nor argument founded on estoppel was 
advanced by the appellants in the 
trial Court and the High Court and 
even in the statement of case filed by 
the appellants in the Supreme Court, 
the Court disallowed the plea at the 
stage of hearing. (Para 16) 

Index Note :— (F) Contract Act 
(1872), S. 63 — Remission of promise 
in part — Revision need not be sup- 
ported by consideration. 

Brief Note:— (F) Where the 
Government has decided to recover 
only 40% of the total liability under 
the contract, the decision amounts to 
remitting a part of the debt and 
therefore the Government cannot seek” 
to recover more than 40% of the 
liability, Regular F. A. No. 216 of 1960, 
D/- 1-4-1966 (Punj), Reversed. 

(Para 21) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1021 = (1970) 3 
SCR 854, Century Spg. & Mfg. 


ao 
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Co, Ltd. v. Ulhasnagar Municipal 
Council 16 

ATR 1968 SC 718 = (1968) 2 
SCR 366, Union of India v. 
M/s. Indo-Afghan Agencies 
Ltd. ; 

(1962) 3 SCR 412, Scindia Steam | 
Navigation Co. Ltd. v. Union of 
India n 

AIR 1957 SC 652 = 1957 SCR 
1039, Union of India v. Chaman 
Lal Loona 

AIR 1957 Cal 44 = 61 Cal WN 
27, State of West Bengal v. 
Brindaban Chandra Pramanik 

AIR 1954 SC 193 = 1954 SCR 
378, State of West Bengal v. 

_ Shaikh Serajuddin Batley 


ATR 1951 SC 23 = 1951 SCR 
1, State of Tripura v. The Pro- 
vince of East Bengal 12 


Mr. D. V. Patel, Sr. Advocate (M/s. 
P. C. Bhartari, J. B. Dadachanji, O. C. 
Mathur and Ravinder Narain, Advocates 
of M/s. J. B. Dadachanji and Co. Advo- 
cates, with him), for Appellants; Mr. 
V. M. Tarkunde, Sr. Advocate, (M/s. 
Harbans Singh and R. N. Sachthey, 
Advocates, with him), for Respondents. 
Judgment of the Court was deliver- 

ed by 
DWIVEDI, J.:— The factual frame- 
work of this appeal is set spatially in 
the undivided geography of India dur- 
ing the British period and temporarily 
during 1944 to June 1947, There are 
three appellants: (1) Messrs Hari Chand 
Madan Gopal and Co., (2) Hari Chand 
and (3) Sri Ram. The first appellant is 
a partnership firm, of which the other 
two appellants are partners. Some time 
in 1944 there was concluded an agree- 
ment between the first appellant and 
the Government of the Province of 
Punjab (hereinafter called the Undivid- 
ed Punjab). By that agreement, the 
first appellant agreed to act as a clear- 
ing Agent (Foodgrains) for the sale 
and purchase of foodgrains on behalf 
of the Undivided Punjab on payment 
of a commission. The first appellant 
obtained stock of rice from the Ration- 
ing Controllers of the districts which 


16 


12 


12 


12 


12 


„were after the partition of India in 


August 1947 included in the State of 
East Punjab and are now included in 
the State of Punjab. According to the 
State of Punjab (the plaintiff-respon- 
dent) the price of the stock supplied 
by the said Rationing Controllers was 
Rupees 12,15,178/4/11, The stock was 


A. L R- 


supplied in May and June, 1947, The 
first appellant sold the said stock to 
persons in Delhi and the United Pro- 
vinces {now called Uttar Pradesh). 
The plaint admits the receipt of three 


amounts: (1) a sum of Rupees 
2,91,817/13/114, (2) a sum of Rupees 
2,67,963/10/1, collected from, various 


purchasers in Delhi and Uttar Pradesh 
to whom the first appellant had sold 
the stock, and (3) a sum of Rupees 
20,000/- paid by the first appellant, The 
aggregate of receipts thus comes to 
Rupees 5,79,841/8/. Deducting the 
aggregate amount from the total sum 
due, there still remains an outstanding 
of Rupees 6,03,897/-/9. It is alleged in 
paragraph 9 of the plaint that on July 
29, 1953, the appellants admitted their 
liability to pay the said amount. 

2. The third appellant did not 
enter appearance. The case proceeded 
ex parte against himin the trial Court. 

3. The appellants Nos. 1 and 2 
filed their first joint written statement 
on June 15, 1957. They pleaded that 
all rights and liabilities under the agree- 
ment of 1944 have accrued in favour of 
the Government of West Punjab which 
forms part of Pakistan and the res~ 
pondent has no right to sue. They also 
pleaded that in the meeting held on 
July 28 and 29, 1953 between the re- 
presentatives of the respondent and the 
first aprellant, it was admitted on be- 
half of the respondent that the first ap- 
pellant was liable to pay only 40% 
of the total amount. It is alleged that 
according to the respondent the 40% of 
the total liability was Rs. 5,00,085/12/- 
but acccrding to the first appellant it 
was only Rupees 47,327/6/9. As the 
plaintiff has admitted in the plaint to 
have received Rupees 5,79,841/8/s from 
and on behalf of them, there was in 
credit in favour of the first appellant a 
sum. of Rupees 59,695/12/4. The writ- 
ten statement adds that according to 
the first appellant the credit amount 
would be Rupees 86,510/1/3. It is as- 
serted in the written statement that 
nothing was due by the appellants. The 
written statement denies that the ap- 
pellants Nos. 1 and 2 admitted their 
liability to pay any amount in the 
meeting held on July 29, 1953 between 
the representatives of the Government 
and the appellants. The bar 
limitation was also pleaded. 

4. The appellants Nos. 1 and 2 
filed another written statement on June 
2, 1959. In this written statement they 
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reiterated their pleas in the first writ- 
ten statement. They also added that 
the Award of the Chairman of the Arbi- 
tration Tribunal, dated March 17, 1948 
determined the ratio of financial adjust- 
ment between Fast Punjab and West 
Punjab in respect of assets and liabi- 
lities of the Undivided Punjab as 40:60 
and that accordingly the respondent 
was entitled only to 40% of the amount 
due by the appellants. 


5. The trial Court decreed the 
suit of the respondent for a sum of 
Rupees 5,53,897/-/9. On appeal the 
High Court of Punjab reduced the de- 
cretal amount to Rupees 3,23,897/-/9. 
Not feeling satisfied with the judgment 
and decree of the High Court, the ap- 
pellants Nos. 1 and 2 have preferred 
this appeal. 


6. It is now necessary to set 
out the legal background against which 
two of the. appellants’ arguments need 
to be examined. On July 18, 1947, the 
British Parliament enacted the Indian 
Independence Act, 1947. Section 1 (2) 
defines the expression “appointed day” 
as the 15th of August, 1947. On the 
said date there were born two indepen- 
dent. Dominions, the Dominion of 
India and the Dominion of Pakistan. 
The Undivided India was partitioned 
between the two Dominions. Conse- 
quently, the Undivided Punjab was 
split up into two Provinces, one called 
the Province of West Punjab and the 
other the Province of East Punjab. 
Section 9 (1) (b) enabled the Governor- 
General to make Orders for dividing 
between the new Dominions, and be- 
tween the new Provinces rights and 
liabilities of the Governor-General in 
Council and the relevant Provinces 
which were to cease to exist.” Sub-s, (2) 
of S. 9 provided that the power confer- 
red on the Governor-General by 8. 9 (1) 
could, in relation to their respective 
provinces, be exercised also by the 
Governors of the provinces which would 
cease to exist on the appointed date. 

4. On August 14, 1947, the 
Governor-General issued, in exercise of 
his power under Section 9 (1) (b), an 
Order called the Indian Independence 
(Rights, Property and Liabilities) 
Order, 1947 (hereinafter called the 
Governor-General’s Order). It came 
into force at once. Clause 3 (1) of the 
Order provided that the provisions of 
the Order related to the initial distribu- 
tion of rights, property and liabilities 
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consequential on the setting up of the 
Dominions of India and Pakistan. The 
Order would have effect subject to any 
award that might be made by the 
Arbitration Tribunal. Clause 8 (3) is 
important for our purposes and is re- 
produced in extenso; 

“8 (3) Any contract made on be- 
half of the Province of the Punjab be- 
fore the appointed day shall, as from 
that day — 

(a) if the contract is for purposes 
which as from that day are exclusively 
purposes of the Province of East Punjab 
be deemed to have been made on be- 
half of that Province instead of the 
Province of the Punjab and 

(b) in any other case be deemed to 
have been made on behalf of the 
Province of West Punjab instead of 
the Province of the Punjab; 
and all rights and liabilities: which 
have accrued or may accrue under any 
such contract shall, to the extent to 
which they would have been rights or 
liabilities of the Province of the Punjab 
be rights or liabilities of the Province 
of East Punjab or the Province of West 
Punjab, as the case may be.” 

8. On the same day, the 
Governor of the Undivided Punjab is- 
sued an Order under Section 9 (2). 
The Order is called the Punjab Parti- 
tion (Contracts) Order, 1947 (herein- 
after called the Governor’s Order). The 
second paragraph in the preamble to 
the Order recited that “whereas it was 
necessary to make provisions for divi- 
sion between the two new Provinces 
of the rights and obligations of the 
Governor of the Punjab in respect of 
contract, deeds, covenants and all other 
matters hereinafter referred to”, accord- 
ingly the Governor- was making the 
Order. The material part of Clause 2 (d) 
of the Order, which is important for 
this case is set out here: 

“2. With effect from the appointed 
day every contract made, deed execut- 
ed or covenant entered into, by or on 
behalf of the Governor of the Punjab 
in accordance with Section 175 of the 
Government of India Act, 1935, shall 


for all purposes, in so far as it relates ;. 
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(d) services to be rendered, in or 
for the benefit of areas situated, with- 
in both the new Provinces, be deemed 
to have been made, executed or entered 
into with the West Punjab Province, 


* 
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and the East Punjab Province as two 
separate contracts, deeds or co- 
venants having effect respectively only 
in relation to such services as are to 
be rendered in, or for the benefit, of 
the West Punjab Province or the East 
Punjab Province; and .esnrersssse 


9. The Governor of the Un- 
divided Punjab issued another Order 
called the Punjab Partition (Apportion- 
ment of Assets and Liabilities) Order, 
1947. Clause 6 of the Order provided 
that there would be a general financial 
settlement between the two new pro~ 
vinces, West Punjab and East Punjab 
in regard to all assets and liabilities of 
the Undivided Punjab as they stood 
immediately before the appointed day. 
It further provided that any award of 
the Arbitrator given under Clause 3 or 
Clause 4 of the Order would be taken 
into account in making general finan- 
cial settlement. The two new Pro- 
vinces did not arrivè at any agreement 
regarding financial settlement. So the 
Chief Justice of the Federal Court 
was appointed the Arbitrator. He gave 
his Award! on March 17, 1948. Accord- 
ing to the Award, 60% of the total as- 
sets were to go to the Province of West 
Punjab and 40% thereof to the Pro- 
vince of East Punjab. 


10. The first argument of coun= 
sel for the appellants is developed in 
this way: Clause 2 (d) of the Governor’s 
Order deals with a contract with a con- 
tinuing obligation and not with a com-~ 
pleted contract. The contract of agency 
between the appellants and the Undivid- 
ed Punjab was a completed contract. 
Accordingly it was not governed by the 
Governor’s Order. It was governed 
by Clause 8 (3) of the Governor~ 
General’s Order, ‘Clause 2 (d) of the 
Governor’s Order dealt with any con- 
tract made for “services to be render- 
ed.” Obviously Clause 2 (d) dealt with 
contracts with continuing obligations. 
The written contract in the present 
case is not on record, but it is admitted 
that the contract was subsisting during 
May and June, 1947 when the appel- 
Tants took stock of rice from the Ration- 
‘sing Controllers of the districts which 
fell into the new Province. of East 
Punjab and are now comprised in the 
Province of Punjab. In the period 
when the contract of agency was sub- 
Sisting, it created the relationship of 
principal and agent between the con- 
tracting parties. That relationship 
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imposed mutuaľ obligations. on them. 
The appellants were bound to render 
the service of acting as a clearing 
agent and of purchasing and selling 
foodgrains for the Undivided Punjab. 
The services were to be performed as 


‘long as the contract remained in 


force. It cannot accordingly be said 
that the contract between the 
appellants and the Undivided Punjab 
Was a completed contract. On the 
other hand, it was a contract which 
imposed a continuing obligation of 
rendering the services of an agent on 
the appellants. In the result, Clause 2 (d) 
of the Governor’s Order would apply 
to the contract. 

11. The next argument is that 
the Governor-General’s Order and the 
Governor’s Order occupied the same 
field. On the analogy of Section 107 of 


the Government of India Act, 1935, the. 


former Order would prevail over the 
latter Order. Counsel has cited a 
number of cases in support of this argu~ 
ment. But it is not necessary to refer 
to them as we are of opinion that the 
two Orders did not over-lap. They 
operated in different fields. Clause 8 (2), 
(3) and (4) of the Governor-General’s 
Order dealt with any contract made “on 
behalf of the Province of West Bengal”, 
“the Province of Punjab” and the “Pro- 
vince of Assam” before the appointed 
day. Clauses 2, 3, 4 and 7 of the 
Governor’s Order dealt with various 
contracts “made by or on behalf of the 
Governor of Punjab in accordance with 
Section 175 of the Government of India 
Act, 1935”, or rights and obligations 
of the Governor arising under those 
contracts, The aforesaid difference in 
the phraseology of the two Orders is 
purposive. The phrase “on behalf of 
the Province of Punjab” in Clause 8 (3) 
of the Governor-General’s Order shows 
that the contracts dealt with in that 
clause-were the contracts which formed 
the subjec:-matter of Section 177 (1) of 
the _ Government of India Act, 1935. 
Section 177 (1) provided that any con- 


tract made before the commencement - 


of Part ITI of the said Act by or on be- 
half of the Secretary of State in Coun- 
cil would from that date, if made for 
purposes which would after the com- 
mencement of Part III of the Act be 
purposes of the Government of a Pro- 
vince, have effect as if it had been 
made “on behalf of that Province” and 
reference in any such contract to the 
Secretary of State in Council would be 
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construed accordingly. . According to 


Section 179 (1) of that Act, such a com- 
tract could be enforced in a suit against 
the Province concerned. So clause 8 (3) 
of the Governor-General’s Order dealt 
with contracts made by or on behalf 
of the Secretary of State in Council 
Eor purposes of the Punjab Province be- 
fore March 1937 when Part III of the 
Government of India Act, 1935 was 
brought into force. Clause 8 (3) has 
nothing to do with the contracts made 
by or on behalf of the Governor of 
Punjab under Section 175 (3) of the 
Government of India Act, 1935, after 
March 1937. Clause 2 (d) of the 
Governor’s Order. dealt with the con- 
tracts made by or on behalf of the 
Governor under Section 175 (3). It 
would thus appear that the fields of 
operation of Clause 8 (3) of the 
Governor-General’s Order and Cl, 2 (d) 
of the Governor’s Order were distinct 
and discrete. They did not overlap 
and there was no conflict between 
them. 

12. In the State of Tripura v. 
Whe Province of East Bengal, 1951 SCR 
i = (AIR 1951 SC 23) this Court con- 
strued the phrase “any liability in res- 
pect of any actionable wrong other than 
breach of contract” in Clause (1) of 
the Governor-General’s Order as in- 
eluding a liability to be restrained by 
injunction from completing what was 
a wrongful or unauthorised act already 
commenced. The question that we are 
called upon to decide in this case was 
not considered in that case, Counsel laid 
stress on the Court’s remark that “a 
wide and liberal construction, as far as 
the language used would admit, should 
be placed upon the terms of the order 
so as to leave no gap or lacuna in rela- 
tion to the matters sought to be provid- 
ed for.” It is difficult to understand 
how this remark helps the appellants 
on account of the construction that 
we are putting on the language of 
Clause 8 (3) of the Governor-General’s 
Order. In the State of West Bengal v. 
Shaikh Serajuddin Batley, 1954 SCR 
378 = (AIR 1954 SC 193) the Province 
of Bengal took certain premises on 
lease on February 6, 1947. dt agreed 
to pay a monthly rent of Rupees 1800/-. 
The purposes for which the lease was 
entered into were exclusively the pur- 
poses of West Bengal after August 15, 
1947. It was held that the liability to 
pay the amount was nota “financial 
obligation” contemplated by Cl. 9 of the 
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Governor-General’s Order and the 
Government of West Bengal was liable 
under cl. 8 (2) (a) of the said Order 
to pay the rent which had accrued upto 
August 15, 1947. If does not appear 
that the Governor of the Province of 
Bengal had made an order of the nature 
of the Governor’s Order in the present 
case, At any rate, the Court was not 
referred to any such order. On the con- 
trary, at page 382 of the Report it is 
said that the Advocate-General of West 
Bengal fairly and frankly conceded 
that in the absence of anything else 
that case would be wholly covered by 
Article 8 (2) (a), but contended that by 
virtue of Article 8 (6) that Article was 
to have effect subject to the provisions 
of Article 9. It is thus clear that the 
case was decided on ‘the concession 
made by the Advocate-General and the 
question that has arisen before us did 
not arise there. In Union of India v. 
Chaman Lal Loona, 1957 SCR 1039 = 
(AIR 1957 SC 652) the contract was - 
made on behalf of the Governor-Gene- 
ral in Council and the question arising 
before us could not arise there. In 
State of West Bengal v. Brindaban 
Chandra Pramanik, AIR 1957 Cal 44 
certain paddy was requisitioned under 
the Defence of India Rules during the 
Second World War by the Province of 
West Bengal. The amount of compensa- 
tion was assessed under rule 75-A of 
the Defence of India Rules. That 
amount was not paid by the Pro- 
vince of Bengal. After partition a 
suit was instituted against the pro- 
vince of West Bengal. The High 
Court of Calcutta held that by virtue 
of Cl. 10 (2) of the Governor-Gene- 
ral’s Order, the Province of West Ben- 
gal was liable to pay the amount to the 
plaintiff whose paddy had been requi- 
sitioned. In that case also the High 
Court was not called upon to decide 
the question that arises before us. In 
the judgment there is no reference to 
any Order made by the Governor of 
the Province of Bengal. In Scindia 
Steam Navigation Co. Ltd. v. Union of 
India, (1962) 3 SCR 412 the contract 
was made by the Governor-General in 
Council. There the question that” 
faces us could not arise. None of the 
aforesaid decisions assist the appel- 
lants in this case. 

13. It is then submitted that 
the contract of agency between the ap- 
pellants and the respondent was 3 sin- 
gle and indivisible contract and could 
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not be split up at the will of the Gov- 
ernment for the purpose of instituting 
a suit against the appellants. This argu- 
ment is completely negatived by cl. 2 
(d) of the Governér’s Order. Clause 2 
(d) provides that any contract made by 
the Governor of Punjab in accordance 
with S. 175 of the Government of 
India Act, 1935, in so far as it related, 
inter alia, to services to be rendered 
tin or for the benefit of areas situated 
within both the new Provinces, would 
be deemed to have been made, execut- 
ed or entered into with the West Pun- 
jab Province and the East Punjab Pro- 
vince, as two separate contracts”. Each 
such separate contract “would have 
effect only in relation to “such ser- 
vices as are to be rendered in or for 
the benefit of the West Punjab or East 
Punjab Province.” Obviously cl. 2 (d) 
itself provided for the bifurcation of a 
single and indivisible contract into two 
separate contracts. 

14, Lastly, it is submitted that 
the Government could recover only 
40% ofthe total liability from the ap- 
pellants. This argument had been put 
in several ways. Firstly, it is pointed 
out that the arbitration award of the 
Chief Justice of India, dated March 7, 
1948 had distributed the total assets 
of the Undivided Punjab between the 
West Punjab and East Punjab in the 
ratio of 60:40. Consequently, the Gov- 
ernment can recover from the appel- 
lants only 40% of the total dues found 
due by them. As admittedly the Gov- 
ernment has recovered more than 40%, 
nothing remains due by the appellants. 
The trial court and the High Court did 
not accept this argument. We are also 
unable to accept it. The arbitration 
award brought about a financial adjust- 
ment between the West Punjab and the 
East Punjab. It did not deal with the 
liabilities of third parties like the ap- 
pellants to one or the other Province. 
It did not direct that any amount due 
by a third party could be recovered 
only to the extent of 40% of his total 
liability. According to the award, if 
more than 40% is recovered from the 
Jappellants, the excess over 40% would 

“lbecome payable by the Government to 
the West Punjab. Secondly, it is said 
that by virtue of a settlement between 
the Government and the appellants, 
the former can recover only 40% of 
the amount found due by the latter. 
The’ trial Court and the High Court 
have found that there was no settle- 
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ment between the parties and.we agree 
with them. The so-called settlement is 
spelt out by the appellants from two 
letters, dated January 17, 1951. One of 
the letters was written by the Directeor 
of Food, Civil Supplies, Punjab to the 
first appellant and the other was: a 
reply to it by the second appellant on 
behalf of the first appellant. The sub- 
ject-matter of the Director’s letter is 
“settlement of accounts’. The letter 
opens with the statement that “the ques- 
tion of settlement of claims of Gov- 
ernment and alli sellers against your 
agency hes been discussed at length”, 
in the presence of certain Government 
representatives and Hari Chand, the 
second appellant. The second paragraph 
of the letter pertinently states: “It ap- 
pears that a settlement of these claims 
will be possible in the fcllowing man- 
ner: 

(a) This Government should rea- 
lise only 49% of the amount debited to 
the Joint Punjab account prior to 
March 1948 and the sellers on whose 
behalf the amounts have been realised 
by Government should be paid by the 
Clearing Agents through the Controller 
of Food Accounts and the balance 
amount adjudged by the Committee 
against the Clearing Agents may be 
paid by the Clearing Agents direct.” 
Paragraph 3 requests: “kindly confirm 
if you are agreeable to this method of 
settlement.” It is stated that the actual 
details of the amounts due tothe Gov- 
ernment and to the sellers would be 
supplied to the appellants later “on 
receiving your acceptance as above.” 
The second appellant in his reply let- 
ter said: “We hereby confirm the 
arrangements embodied in your letter 
.....Subject to the following amend- 
ments......... (1) you shall be entitled to 
a realisaticn on the basis of 40% out of 
the amount realised by us on account 
of rice supplied by Rationing Control- 
lers: (2) after disbursing the balance to 
sellers for whose supplies the amounts 
have been realised by you in our ac- 
count, the balance shall ke utilised for 
the settlement of the claims of other 
sellers against our agency.” 


15. It may be noted that in 
paragraph 3 of the written statement 
the appellants had taken the plea that 
the settlement of January 17, 1951 was 
“without prejudice”. The phrase “with=- 
out prejudice” suggests that they had 
accepted the settlement without preju~ 
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dice to their rights. It is not a plead- 
ing that there was a firm settlement 
between the parties. It is evident from 
the Director’s letter that he had only 
made a proposal to the appellants for 


the settlement of the claims of the. 


Government and sellers. The proposal 
contained two essential and inseverable 
terms. The inference that the letter 
made a proposal to the appellant is 
supported by such phrases in the let- 
ter as “kindly confirm if you are agree- 
able to this method of settlement”, and 
“on receiving your acceptance as above.” 
The inseverable character of the two 
terms follows from such-expressions as 
“the question of settlement of claims 
of Government and of sellers against 
your agency has been discussed,” and 
"a settlement of these claims will be 
possible in the following manner.” 
Hari Chand's reply letter did not un- 
conditionally accept the Director’s pro- 
posal. Instead, he made an alternative 
proposal. According to the Directors 
letter, the Government could recover 
40% ofthe amount debited to the joint 
Punjab account prior to March 1948: 
according to Hari Chand’s reply the 
Government could recover 40% of the 
emounts realised by the appellants on 
account of rice supplied by the Ration- 
ing Controllers. According to the Direc- 
tor’s proposal, the appellants should 
pay the sellers, on whose behalf cer- 
tain amounts had been realised from 
purchasers by the Government. They 
should also pay the sellers to whom 
payments were to be made according 
to the decision of the Delhi Commit- 
tee. Hari Chand, on the other hand, 
suggested that excess over 40% re- 
covered by the Government should be 
paid to the sellers for whom the Gov- 
ernment has recovered the amounts 
and that the balance, if any, should be 
utilised in paying the remaining sellers. 
There is plainly substantial difference 
between the terms proposed by the 
Director and the alternative term pro- 
posed by Hari Chand. It has not been 
argued that the Government accepted 
the alternative proposal of Hari Chand. 
In the result, we are of opinion, that 
there was no settlement between the 
parties. The things did not move be- 
yond the stage of proposal and coun- 
ter-proposal. This inference is support- 
ed by three letters sent to the appel- 
lants by the Director, Food and Civil 
Supplies, the Controller of Food Ac- 
counts and the Director General, Food 
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and Civil Supplies, dated September 
22, 1951, November 22, 1951 and Sept- 
ember 18, 1952 respectively. In all 
these letters it is insisted upon that the 
appellants should settle the claims of 
sellers. The appellants can derive no 
advantage from the word “settlement” 
in those letters. We are satisfied that 
the said word has been loosely used 
therein, 


16. Thirdly, it is said that as 
the Government had represented to the 
appellants that it would recover only 
40% of the amount debited to the Joint 
Punjab account, it is now estopped 
from claiming any higher amount. This 
argument cannot be raised at this stage. 
The plea of estoppel was not taken by 
the appellants in their two written 
statements filed on January 15, 1957 
and June 2, 1959. No issue was fram- 
ed on estoppel. No argument founded 
on estoppel was advanced by the ap- 
pellants in the trial court and the High 
Court. The argument is not raised even 
in the statement of case filed by the 
appellants in this Court. As we are not 
allowing the appellants to raise the plea 
of estoppel at the stage of hearing, it is 
not necessary to deal with Union of 
India v. M/s. Indo-Afghan Agencies 
Ltd, (1968) 2 SCR 366 = (AIR 1968 SC 
718) and Century Spg. & Mfg. Co. Ltd. 
v. Ulhasnagar Municipal Council, (1970) 
3 SCR 854=(AIR 1971 SC 1021). 


17. Fourthly, it is said that as 
the Government had decided to claim 
only 40% of the amount debited to the 
Joint Punjab account before March 
1948, the Government cannot now re- 
cover more than that amount. While 
dealing with this argument, the trial 
court said: “These letters and other 
letters on the file which have been 
referred to by the learned counsel for 
the defendants do show that the Gov- 
ernment had taken such a decision.” 
However, the trial court did not ac- 
cept the argument that the Govern- 
ment could not claim more than 40%. 
It does not appear from the judgment 
of the High Court that this argument 
was recanvassed before it, for the- 
judgment of the High Court does not: 
expressly deal with it. The argument 
is founded on the proceedings of the 
meeting held on July 28 and 29, 1953 
in the office of the Controller, Food 
Accounts, at Simla. In the meeting the 
second appellant and the other partner 
Sri Ram were present on behalf of the 
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first appellant, The other three per- 
sons who attended the meeting were the 
Government representatives. One of 
them was the Deputy Controller, Food 
Accounts. The Deputy Controller, Food 
Accounts, explained the history of the 
controversy to the meeting. - He said 
that the Government had been claim- 
ing 40% of the amount actually debited 
to the Joint Punjab account before 
March, 1948 and payment by the ap- 
pellants of the claims of sellers for 
whom the Government had recovered 
certain amounts from the consignees. 
Thereafter he stated the case of the 
appellants which was set forth in their 
reply letter of January 17, 1951. Then 
he stated that 40% of the amount act- 
ually debited to the Joint Punjab ac- 
count came to Rs. 5,85,000/12/- accord~ 
ing to the Government and Rupees 
4,73,271/6/9 according to the appellants. 
He admitted that the Government has 
recovered two sums of Rs. 2,92,102/11/9 
and Rs. 2,67,963/10/1 from and on be- 
half of the appellants. Thus the total 
recovery was admitted to be Rupees 
5,59,781/8/1/2. Then he said that the 
net credit in favour of the Clearing 
Agents came to Rs. 59,695/12/1 1/2 ac- 
cording to the Government and ac- 
cording to the Clearing Agents it was 
Rs. 86,510/1/3 1/2. Thereafter he ad- 
ded that they have “to settle all 
the accounts of all the sellers on 
whose behalf the Punjab Govern~ 


ment has recovered the money from: 


the consignees and the amounts 
found due to different sellers as per 
Delhi Committee proceedings by mak- 
ing cash payment to Government of the 
amount found short.” He ended by 
saying that the appellants stated that 
they had settled the accounts of certain 
sellers and that they promised to set- 
tle the accounts of more sellers by the 
third week of August, 1953. They were 
asked by him to bring the payees’ re- 
ceipts with them in support of payments 
made to sellers. 

18. While examining the impli- 
cations of the aforesaid minutes of the 
meeting, it is necessary to bear in 

: mind three things. One, it is clear from 
‘the letter of the Director General, 
Food and Civil Supplies, to the Secre- 
tary, Government of West Punjab, 
dated March 31, 1948 that the Govern- 
ment of East Punjab had great sym-~ 
pathy for the pitiable plight of the ap- 
pelldnts. The letter says that the Clear- 
ing Agents were unable to pay the 
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amounts debited to the Joint account 
of the Punjab Government before 
March, 1948, because they had been up- 
rooted from West Punjab where they 
had huge property worth Rs. 27 lakhs 
in the shape of mills, agricultural lands 
and other movable and immovable pro- 
perties, because large amounts were 
due to them from West Punjab Gov- 
ernment on account of the supply of 
food grains by them, because there 
were also other dues payable to them 
on account of securities and shares in 
wholesale Pacca Ahrties Association 
and Syndicate in West Punjab and be- 
cause the commission due to them to 
the tune of Rs. 7 lakhs by Undivided 
Punjab was not being paid to them. It 
is said: that on account of their finan- 
cial difficulties the Government had 
decided that Rs. 12,55,214/6/3 payable 
by them should be debited to the Joint 
Account of the Undivided Punjab and 
that all recoveries in respect of those 
dues relating to the pre-partition period 
and payable at Lahore should be cre~ 
dited to the Joint Account. Second, the 
Government was not legally liable to 
pay the sellers from whom the appel- 
lants had purchased rice. Shri H. S. 
Achreja, Secretary to the Governor, 
has deposed that there was “no legal 
liability of the Government to pay sel- 
Jers, whose goods were supplied to the 
consignees through the sellers at Sha- 
hadara. The Syndicate had filed a suit 
against the Government. That suit was 
dismissed.” Third, the Government was 
likely to get mere 40% of the recovery 
from the appellants. Any recovery in 
excess of it was likely to benefit West 
Punjab. So the Government could af- 
ford to take a magnanimous decision 
without the likelihood of any loss to it- 
self that only 40% of the amount de- 
bited to the Joint Punjab Account be- 
fore March 1948, should be recovered 
from the appellants, 

19. According to counsel] for the 
respondent, the minutes of the meet- 
ing would show that the decision to 
recover only 40% of the aforesaid 
amount was subject to the condition 
that the appellants should pay the sel- 
lers for whom the Government has afl- 
ready recovered certain amounts from 
the consignees. We are diffident to draw 
that inference from the minutes of the 
meeting held on July 28 and 29, 1953. 
It is important to notice the difference 
in the language of the Director’s letter 
dated January 17, 1951 and the minu- 
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tes of the aforesaid meeting. The Tan- 
guage of the former clearly evinces 
that payment to the sellers by the ap- 
pellants was an essential term of the 
proposed settlement. The language of 
the minutes of the meeting does not 
show that payment to the sellers was a 
condition precedent to the limitation of 
recovery to 40%, The minutes of the 
meeting can be split up in two parts; 
(1) limiting the appellants’ liability to 
40%, and (2) payment of the amounts 
due to sellers by the appellants. The 
first part is not dependent on the per- 
formance of the second part as in the 
Director’s letter of January 17, 1951. 

f 20. This inference is supported 
by the subsequent conduct of the Gov- 
ernment Officers. After January 17, 
1951, the Government had sent Tetters 
to the appellants indicating that pay- 
ment to sellers was an essential term 
of the proposed settlement of January 
17, 1951. A similar letter was never 
sent to the appellant after July 28-29, 
1953. On the other hand, letters of the 
Director, Food and Civil Supplies, dated 
April 21, 1954 and May 11, 1954 show 
that the Government was paying the 
sellers from the amount with it to the 
credit of the appellants and asking 
them to give their consent to such pay- 
ment. The Director, Food and Civil 
Supplies, sent five letters to the appel- 
Jants on April 21, 1954. They are ex- 
hibits D-6 to D-11. In each of them he 
has stated that if no reply were recei- 
ved within a fortnight, it would be 
presumed that the appellants had agreed 
to the payment being made to the sel- 
lers mentioned in the letters, The ap- 
pellants replied to those five letters on 
May 3, 1954. They said that unless a 
detailed account of their post-partition 
dealings was made available to them, 
it would not be possible to reply to the 
Director’s letters. The Director was 
requested to send a complete copy of 
the accounts. In his reply letter of May 
11, 1954, the Director said that the an- 
pellants had already been given details 
of the accounts in the meeting of July 
28 and 29, 1953. He concluded by say- 
ing that if no- reply was received by 
him upto May 20, 1954, it would be 
presumed that they had no objection to 
the payment being made to the sellers 
and that “this office would proceed to 
make payment to the parties concern- 
ed.” These letters indicate that in spite 
of the absence of consent by the ap- 
pellants, the Government was paying 
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sellers from the amount with it to the 
credit of the appellants. These letters 
show that instead of insisting upon pay- 
ment to the sellers by the appellants, 
the Government was- accepting and 
acting according to the appellants’ pro- 
posal of January 17, 1951 that the sel- 
ders should be paid by the Government 
from the money with it to the credit 
of the appellants. 

— 2L In view of the’ foregoing 
discussion, we are of the view, that the 
Government had decided to recover 
only 40% and no more. The Govern- 
ment’s decision would amount to re- 
mitting a part of the debt due by the 
appellants. Under S. 63 of the Con- 
tract Act, a promisee can remit a pro- 
mise in part. It is not necessary under 
the Contract Act that such remission 
should be supported by consideration. 
If the decision of the Government 
amounts to remitting a part of the debt, 
as we think, then the Government ‘can- 
not seek to recover more than 40%. Ad- 
mittedly more than 40% of the total 
liability has already been paid to the 
Government. Therefore nothing re- 
mains due by the appellants. 

22. Accordingly we allow the 
appeal and dismiss the suit of the Gov- 
ernment. In the peculiar circumstances 
of this case, the appellants shall get no 
costs throughout. 

Appeal allowed. 
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tial point that has to be kept in mind 
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ed should have a reasonable opportu- 
nity of presenting his case and that the 
administrative authority concerned 
should act fairly, impartially and rea- 
sonably. Where administrative officers 
are concerned, the duty is not so much to 
act judicially as to act fairly. (1967) 
2QB 617, (1970) 2 WLR 1009, (1964) 
A. C, 40 and (1949) 1 All ER 109, Ap- 
plied. (Paras 7, 8) 

Index Note: — (8) Industries (De- 
velopment and Regn.) Act (1951), Sec- 
tion 18-A — Taking-over of a textile 
mill company under S. 18-A — Whe- 
ther the Company should be given fur- 
ther hearing and furnished with reporf 
of Investigating Committee. 

Brief Note: — (B) When a textile 
mill company and the persons concern- 
ed have received a fair treatment and 
also all reasonable opportunities to 
make out their own case before Gov- 
ernment they cannot be allowed to 
make any grievances of the fact that 
they were not given a formal notice 
calling upon them to show cause why 
their undertaking should not be taken 
over or that they had not been furnish- 
ed with a copy of the report, more so 
. when Government gave them ample op- 
portunity to reopen and run the mill 
on their own if they wanted to avoid 
the take-over. In absence of any 
resources with them to do so, insistence 
on a formal hearing in such circumst- 
ances is nothing but insistence on a 
empty formality. (Para 16) 

It is not possible to Tay down any 
general principle on the question as to 
whether the report of an investigating 
body or of an inspector appointed by an 
administrative authority should be 
made available to the persons concern- 
ed in any given case before the autho- 
rity takes a decision upon that report. 
The answer to this question also must 
always depend on the facts and cir- 
cumstances of the case. In the circum- 
stances of the case the non-disclosure 
of the report of the Investigating Com- 
mittee did not cause ` any prejudice 


whatsoever to the textile mill company . 


or the persons concerned, 1972 Lab IC 
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; The following Judgment of the 
Court was delivered by 
_ MUKHERJEA, J..— This appeal 
by special leave from a judgment 
and order of the Delhi High Court 
arises out of a petition under Arti- 
cles 226 and 227 of the Constitu- 
tion of India made by Keshav Mills 
Company Limited (hereinafter referred 
to as the Company) and Navin Chan- 
dra Chandulal Parekh who is a share- 
holder and a Director of the Company 
challenging the validity of an order 
dated 24 November 1970 passed by the 
Government of India under Sec. 18A 
of the Industries (Development and 
Regulation) Act, 1951 (65 of 1951) (here- 
inafter referred to as the Act) by 
which the Gujarat State Textile Cor- 
poration Ltd. has been appointed the 
authorised controller of the Company 
for a period of five years, The Delhi 
High Court dismissed the writ petition 
after hearing the parties and hence this 
appeal. The facts and circumstances 
leading to the filing of the petition are 
briefly stated as follows. 


oie The Company is the owner 
of Cotton textile mill at Petlad known 
as Keshav Mills. The Company was 
established in 1934 and, as far as one 
can judge from the facts and figures 
cited in the petition, the Company 
made flourishing business between the 
years 1935 and 1965. Indeed, if the 
appellants’ figures are to be believed, 
— and there is no reason to disbelieve 
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them, each holder of the 250 ordinary 
shares of the Company seems to have 
received Rupees 33,685/- in course of 
a period of 30 years between 1935 and 
1964/65 as profit on an initial invest- 
ment of Rupees 1,000/- only. On top 
of this the Company’s capital block 
was increased from Rupees 10.62 lakhs 
in 1935 to Rupees 78,38,900/- at the end 
of the year 1964/65. All these profits, 
however, went toa ,close group of 
people, since 80 per cent of the share 
capital belongs to petitioner Parekh, his 
family members, relations and friends 
and only 20 per cent share-capital is in 
the hands of the members of the 
public, The Company, however, fell on 
evil days after the year 1964/65 and 
the textile mill of the Company was 
one of the 12 sick textile mills in 
Gujarat which had to be closed down 
during 1966 and 1968. We are not here 
directly concerned with the various 
causes which were responsible for this 
sudden reversal of the fortunes of this 
Company, Suffice it to say that on 31 
May 1969 the Government of India 
passed an order appointing a committee 
for investigating into the affairs of the 
Company under the provisions of Sec- 
tion 15 of the Act. We shall hereafter 
refer to this Committee as the Investi- 
gating Committee. The material por- 
tion of the order dated 31 May 1969 
is reproduced as hereunder :— 


*S.0./15IDRA/69:— Whereas the 
Central Government is of the opinion 
that there has been, or is likely to be 
substantial fall in the volume of pro- 
duction in respect of cotton textiles 
manufactured in the industrial under- 
taking known as the Petlad Keshav 
Mills Co. Ltd., Petlad (Gujarat) for 
which, having regard to the economic 
conditions prevailing there is no justi- 
fication, 


Now, therefore, in exercise of the 
powers conferred by Section 15 of the 
Industries (Development and Regula- 
tion) Act 1951 (65 of 1951), the Cen- 
tral Government hereby appoints, for 
the purpose of making full and com- 
plete investigation into the circumstan- 
ces of the case, a body of persons con- 
sisting of: : 


(1) Shri T. C. Shah 


(General Mana- 
ger, Ambica 
“Group of Mills, 
Ahmedabad) peoe, Chairman 
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(2) Shri M. C. Mir- 
chandani Direc- 
tor (Technical): 
National Textile 
Corporation 

(3) Shri J. P. Singh 
Director (Fi- 
nance) National 
Textile Cor- 
poration auton Member 

(4) Shri M. Sivag- 
nanam, Indus- 
tries Commis- 
sioner, Govern- 
ment of Gujarat, 
Ahmedabad. 

(5) Shri V. A. Maha- 
jan, Senior Ac- 


S. C. 391 


zwy Member 


Ersen Member 


counts Officer, 
Office of the 
Regional Direc- 
tor, Company 
Law Board, 
Bombay. ere Member 
(6) Shri ¥. L. N. 
Achar, Inspect- 
ing Officer, 
Office of the Tex- 
tile Commis- 


sioner Bombay rase.: Member” 
In this connection it may be relevant to 
set out some extracts from the com- 
munication that was sent out on 11 
June 1969 by the Government of India 
to the various members of the afore- 
said Committee. The communication 
which was in the nature of a supple- 
mental order by the Government of 
India detailing the point of reference 
to the Investigating Committee was to 
the following effect: 

“Subject: Appointment of Inves- 
tigation Committee for Petlad Keshav 
Mills Co. Ltd. Petlad (Gujarat) under 
the Industries (Development and Regu- 
dation) Act, 1951. 


Sir, 

I am directed to enclose a copy 
of order dated 31st May, 1969, issued 
under Section 15 of the Industries (De- 
velopment and Regulation) Act, 1951, 


Setting up a committee to enquire into 
the affairs of Petlad Keshav Mills Co. 


Ltd., Petlad, Gujarat for your informa- ` 


tion and necessary action. The investi- 


“gation should also be directed to the 


following specific points: 

{a) Reasons for the present state 
of affairs. 

{b) Deficiencies, 
existing machinery. 


if any, in the 
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(c) Immediate requirements, under 
separate heads of accounts, of working 
capital if any. 

(d) Requirement of  Jong-term 
capital for modernisation/rehabilitation. 

(e) Financial result of: 

i) Immediate working without fur- 
ther investment on capital account. 

ii) Working after further invest~ 
ment on capital account. 

(£) Suggestion regarding source of 
funds required under (c) and (d) and 
security available for their repayment. 

T am further to request that 15 
copies of the report may kindly be sub- 
mee to this Ministry at a very early 

ate.” 


3. In due course, the Investigat- 
ing Committee completed its inquiry 
and submitted its report to the Gov- 
ernment some time about January, 
1970. On or about 24 November 1970 
the Government of India passed an 
order under Sec. 18A of the Act au- 
thorising the Gujarat State Textile 
Corporation (hereinafter to be referred 
to as the Authorised Controller) to 
take over the management. of the 
whole of the undertaking of the Com- 
pany for a period of five years from 
the date of publication ‘of that order in 
the Official Gazette. The relevant order 
is in the following terms: 


*S_0.-/18A/IDRA/70 Whereas the 
Central Government is of the opinion 
that the Keshav Mills Co. Ltd., Petlad, 
an industrial undertaking in respect of 
which an investigation has been made 
under Section 15 of the Industrial (De- 
velopment and Regulation) Act, 1951 
(65 of 1951) is being managed in a man- 
ner highly detrimental to public in- 
terest: 


Now, therefore, in exercise of the 
powers conferred by section 18A of the 
said Act, the Central Government au- 
thorises the Gujarat State Textile Cor- 
poration (hereinafter referred to as Au- 
thorised Controller) to take over the 
management of the whole of the said 
undertaking namely, the Keshav Mills 


` Co. Ltd., Petlad, subject to the follow- 


“ing terms and conditions, namely: 

i) The Authorised Controller shall 
comply with all directions issued from 
time to time by the Central Govern- 
ment; 

ji) The Authorised Controller shall 
hold office for five years from the date 
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of publication in the official gazette of 
this notified order; 


iii) The Central Government may 

terminate the appointment of the Au- 
thorised Controller earlier if it consi- 
ders necessary to do so. 
This order will have effect for a period 
of five years commencing from the 
date of its publication in the official 
gazette.” : 
On 5 December 1970 one R. C. Bhatt, 
Assistant Secretary to the Authorised 
Controller went to the Company’s office 
at Petlad and presented a letter from 
his principals authorising him to take 
Over possession of the mill of the Com- 
pany and requested the Company to 
hand over the keys of the office build- 
ings, godowns and other departments 
as well as the office records, account 
books ete. to Bhatt. The Company 
handed over the keys of the Company’s 
premises to R. C. Bhatt under protest. | 
On 15 December 1970 the Company 
filed a writ petition before the High 
Court of Delhi under Articles 226 and 
227 of the Constitution of India pray- 
ing for “appropriate reliefs”. 


4. Though several grounds were 
taken in the writ petition, the main 
contention of the appellants before the 
Delhi High Court was that it was not 
competent for the Government of India 
to proceed under Sec. 18A against the 
Company without supplying before- 
hand a copy of the report of the Inves- 
tigating Committee to the Company. 
The appellants complained that though 
the Investigating Committee had sub- 
mitted a report to the Government of 
India in January, 1970 the Gov- 
ernment did not furnish the mana- 
gement of the Company with the 
contents of the report. According 
to the appellants the Government 
should not only have supplied a copy 
of the report to the Company but 
should also have given a hearing to 
the Company before finally deciding 
upon taking over the Company’s under- 
taking under Sec. 18A of the Act. This 
contention was pressed on behalf of 
the appellants in spite of the fact that 
an opportunity had been given by the 
Investigating Committee to the mana- 
gement and the employees of the Com- 
pany for adducing evidence and mak- 
ing representations before the comple- 
tion of the investigation. Reliance was 
placed on behalf of the appellants on a 
Bench decision of the Delhi High Court 
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in Bharat Kumar Chinubhai v. Union 
of India, Civil Writ No. 560 of 1969, D/- 
10-2-1970 (Delhi). The correctness of 
that decision was, however, seriously 
questioned on behalf of the respondents 
and the single Judge before whom the 
fnstant petition came up for hearing 
referred the matter to adjudication be- 
fore a Full Bench of that High Court. 
The question of law that was referred 
for the decision of the Full Bench was 
framed by the learned Judge in the fol- 
flowing manner: 

“Whether in view of Rule 5 of the 
fnvestigation of Industrial Undertak- 
ings (Procedure) Rules of 1967 provid- 
fing for an opportunity of hearing be- 
fore the Investigator and the absence 
of any specific provision either in the 
Act or in the Rules for supplying a 
copy of the Investigator’s report to the 
management, the taking over of the 
industrial undertaking, without supply- 
ing a copy of the Investigator’s report 
is vitiated?” 

5. The Full Bench of the Delhi 
High Court after hearing the parties 
answered the above question of law in 
the negative and since this was the 
only question argued before them, dis- 
missed the petition. _ 

f The whole dispute between 
fhe parties is in substance a question 
regarding the exact requirement of the 
rules of natural justice in the facts and 
situation of the case. There can be no 
question that whenever an order is 
made under Sec. 18A. against a com- 
pany it has farreaching consequences on 
the rights of that company, its share- 
holders, its employees and all persons 
who have contractual dealings and tran- 
sactions with that company. It is also 
not seriously questioned that before 
passing an order of “take-over” under 
Sec. 18A it is incumbent on the Gov- 
ernment to give at some stage a rea- 
sonable opportunity to the undertak~- 
ing concerned for making suitable re- 
presentations against the proposed take- 
over. In fact under the rule-making 
power conferred by Sec. 30 of the Act 
the Government of India has already 
made a rule viz. Rule 5 which provides 
for such an opportunity. Rule 5 runs as 
follows: 

"5. Opportunity for hearing: The 
{investigator shall, before completion of 
his investigation, give the Management 
and the employees of the undertaking 
or undertakings in respect of which 
the investigation is ordered, reasonable 
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opportunity of being heard including 
opportunity to adduce any evidence.” 

The only question that we have to 
decide now is whether after the under- 
taking has already been given such an 
opportunity at the time of investiga- 
tion it is entitled to have a copy of the 
report and to make, if necessary, fur- 
ther representation about that report 
before a final decision is made by the 
Government about taking action under 
Sec. 18A of the Act. Our decision on 
this question will depend on our ans- 
wers to the following questions: : 

i) Is it necessary at all to observ 
the rules of natural justice before en- 
forcing a decision under Sec. 18A of 
the Act? : 

ii) What are the rules of natural 
justice in such a case? 

iii) (a) In the facts and _ circumst- 
ances of the present case, have the 
rules to be observed once during the 
investigation under Sec. 15 and ‘then 
again after the investigation is com~ 
plete and action on the report of the 
Investigating Committee taken under 
Sec. 18A? 


(b) Was it necessary to furnish a 
copy of the Investigating Committee’s 
Report before passing the order of 
take-over? 


_ 4. The first of these questions 
does not present any difficulty. It is 
true that the order of the Government 
of India that has been challenged by 
the appellants was a purely executive 
order embodying an administrative 
decision. Even so the question of natu- 
Tal justice does arise in this case. It is 
too late now to contend that the prin- 
ciples of natural justice need not apply 
to administrative orders or proceed- 
ings; in the language of Lord Denning 
M. R. in Regina v. Gaming Board. Ex 
parte Benaim, (1970) 2 WLR 1009 “that 

eresy was scotched in Ridge v. Bal- 
dwin 1964 AC 40.” 


8. The second question, how- 
ever, as to what are the principles of 
natural justice that should regulate an 
administrative act or order is a much, 
more difficult one to answer. Wè do not 
think it efther feasible or even desira-. 
ble to lay down any fixed or rigorous” 
yard-stick in this manner. The concept 
of natural justice cannot be put into a 
Straitjacket. It is futile, therefore, 
to look for definitions or standards of 
natural justice from various decisions 
and then try to apply them to the 
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facts of any given case. The only essen- 
tial point that has to be kept in mind 
in all cases is that the person concern- 
ed should have a reasonable opportu- 
nity of presenting his case and that the 
administrative authority concerned 
should act fairly, impartially and rea- 
sonably. Where administrative officers 
are concerned, the duty is not so much 
to act judicially as to act fairly. See, 
for instance, the observations of Lord 
Parker in In re H. K. (an infant) 
(1967) 2 QB 617. It.only means that 
such measure of natural justice should 
be applied as was described by Lord 
Reid in 1964 AC 40 as “insusceptible 
of exact definition but what a reason- 
able man would regard as a fair pro- 
cedure in particular circumstances”. 
However, even the application of the 
concept of fair play requires real flexi- 
bility. Everything will depend on the 
actual facts and circumstances of a 
ease, As Tucker L. J. observed in Rus- 
ra v. Duke of Norfolk, (1949) 1 All ER 


“The requirements of natural jus- 
tice must depend on the circumstances 
of the case, the nature of the enquiry, 
the rules under which the tribunal is 
acting, the subject matter that is being 
dealt with and so forth.” f 


9. We now turn to tħe tħird 
and the last question which is in two 
parts. For answering that question 
we shall keep in mind the ob- 
servations of Tucker L. J. set out 
just now and examine the nature and 
scope of the inquiry that had been car- 
ried out by the Investigating Commit- 
tee set up by the Government, the 
Scope and purpose of the Act and rules 
under which the Investigating Commit- 
tee was supposed to act, the matter 
that was being investigated by the 
Committee and finally the opportunity 
that was afforded to the appellants for 
presenting their case before the Inves- 
tigating Committee. 


10. The Act was passed to pro- 
vide for development and regulation of 
important industries the activities of 
which, according to the Statement of 
Objects and Reasons of the Bill which 
resulted in the Act “affect the country 
as a whole and the development of 
which must be governed by economic 
factors of all-India import”. For achiev- 
ing this purpose the Act confers cer- 
tain powers on Government to secure 
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the: planning of future development on 
sound and balanced lines by the licens- 
ing of ali new undertakings and also 
by making rules for the registration of 
existing undertakings, for regulating 
the production and development of the 
industries and: also, in certain cases, by 
taking over the control and manage- 
ment of certain industrial concerns. The 
various powers conferred on Govern- 
ment as aforesaid are to be exercised 
after carrying out suitable investiga~ 
tions. Section 2 of the Act states cate- 
forically that it is expedient in the 
public interest that the Union should 
take under its control the industries 
specified in the First Schedule. No at- 
tempt was made before us to question 
the expediency of control by the Cen- 
tral Government over any industry 
mentioned in the Schedule or any 
undertaking pertaining to such an in- 
dustry. The industry engaged in the 
manufacture and production of ‘tex~ 
tiles’ is item 23 of the First Schedule 
to the Act. Therefore, we start from 
the premise that the Central Govern- 
ment as a matter of public policy is in- 
terested in the well-being and efficient 
administration of any undertaking relat- 
ing to the textile industry and is also 
entitled to exercise some degree of con- 
trol over it. Section 15 empowers the 
Government to cause investigation to 
be made irto any scheduled industry or 
industrial undertaking under certain 
circumstances, namely (i) if there has 
been or is likely to be a substantial 
fall in prcduction of articles relatable 
to that industry or produced by the 
undertaking concerned for which, in 
the light of the economie conditions 
prevailing, there is no justification; or 
(ii) if there has been or is a marked 
deterioration in the quality of the arti- 
cles relatable to that industry or pro- 
duced by the undertaking: or (iii) if 
there is an unjustifiable rise in the 
price of such articles; or (iv) Govern- 
ment considers it necessary for the 
purpose of conserving any resources of 
national importance which are utilised 
in that particular industry or under- 
taking. Central Government may cause 
such an investigation also if an indus- 
trial undertaking is being managed in 


a manner which is detrimental to the - 


scheduled industry or to public interest. 
Section 16 of the Act empowers the 
Government to issue appropriate direc- 
tions to the industrial undertaking or 


undertakings concerned after the inves- 
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tigation under Sec. 15 has been com- 
pleted. Such directions may be given 
for the purpose of regulating the pro- 
duction or fixing the standards of pro- 
duction of any article or articles or 
for taking steps to stimulate the deve- 
lopment of the industry or for prevent- 
ing any act or practice which might 
reduce the production capacity or eco- 
nomic value of the industrial under- 
taking and, finally, for controlling the 
price or regulating the distribution of 


any article or class of articles which’ 


have been the subject matter of the 
investigation. In certain cases, however, 
such indirect control may not be 
enough and Government may inter- 
fere and take up the direct management 
or control of industrial undertakings. 
Section 18A details the circumstances 
when the Government may impose 
such control by authorising a person or 
body of persons to take over the 
` management of the whole or any part 
of the undertaking. Before the Gov- 
ernment assumes such management or 
control, the Government must be of 
the opinion that the undertaking con~ 
cerned has failed to comply with the 
directions issued under Section 16 of 
the Act or that the industrial under- 
taking regarding which there has been 


an investigation under Sec. 15 “is be-- 


ing managed in a manner highly detri- 
mental to the scheduled industry con- 
cerned or to public interest”. 

11. In the instant case, the 
Government of India came to hold the 
opinion that there was a substantial 
fall in the volume of production in res- 
pect of the Company’s production of 
cotton textiles for which Government 
apparently found no justification hav~ 
ing regard to the prevailing economic 
conditions. The Government was per- 
fectly within its rights to appoint, 
under the terms of Sec. 15, an inves- 
tigating body for the purpose of mak- 
ing full and complete investigation into 
the circumstances of the case. This is 
what the Government did and the ap- 
pellants do not, as indeed they cannot, 
find fault with this action of the Goy- 
ernment. It is the admitted case that 
for three years prior to 1969 the Com- 
pany had been running into continual 
difficulties as a result of which the 
Company suffered losses which amount= 
ed upto Rs. 56.76 lakhs. In fact the 
mill had to be closed by the end of 
1968. It was only on 31 May 1969 that 
Government of India appointed the In= 
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vestigating Committee to investigate 
into the affairs of the Company’s mill. 
The appellants do not make any grie- 
vance against the Investigating Com- 
mittee regarding the manner in which 
they carried out the investigation. It is 
admitted that the Committee gave to 
the Company a full opportunity of be- 
ing heard and also an opportunity of 
adducing evidence. There can therefore, 
be no complaint that upto this stage 
there was any failure to observe the 
rules of natural justice. 

12. In January 1970 the report 
of the Investigating Committee was sub- 
mitted to Government and, on the 
appellants’ own showing, they knew 
that there was a likelihood of Govern- 
ment appointing a Controller under 
Sec. 18A to take over the appellants’ 
undertaking. There can be no question 
that the appellants were fully aware 
of the scope and amplitude of the in- 
vestigation initiated by Government. A 
copy of the letter dated 11 June 1969 
which had been addressed to the mem- 
bers of the Investigating Committee 
was sent also to the Company at the 
time of setting up of the Committee. 
We have already set out this letter in 
extenso. The Government clearly in- 
dicated in that letter the scope of the 
investigation ordered under Sec. 15. It 
is not possible to suggest that the ap- 
pellants were not aware of the Com- 
pany’s distressing economic position 
about the middle of 1969. The terms of 
reference of the Committee would 
make it clear even to one not aware of 
the economic condition of the Com- 
pany that the Government was genui- 
nely concerned about its financial posi- 
tion. Even though the enquiry itself 
was ordered under the provisions of 
Sec. 15 (a), the Committee and the 
Government had authority to treat the 
report as if it was also made under 
See. 15 (b) of the Act. In the case of 
Ambalal M. Shah v. Hathisingh Manu- 
facturing Co., Ltd. (1962) 3 SCR 171= 
(AIR 1962 SC 588) the Central Gov- 
ernment made an order unger Sec, 15 
of the Act by which a committee of 
three persons was appointed for the 
purpose of making a full and complete... 
investigation into the circumstances of 
the case, Before appointing this com- 
mittee the Government came to hold 
the opinion that there had been a sub- 
stantial fall in the volume of produc- 
tion in respect of cotton textiles manu- 
factured by Hathisingh Manufacturing 
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Co., Ltd. for which, having regard to 
the economic conditions prevailing at 
that time there was according to Gov- 
ernment no justification. After the 
committee had submitted its report the 
Central Government held the opinion 
that the company was being managed 
fn a manner highly detrimental to 
public interest and made an order 
under S. 18A of the Act authorising 
Ambalal- M. Shah to take over the 
management of'the whole of the under- 
taking of that company. The legality of 
the order was challenged on the ground 
that the order under Sec. 18A could 
have been made only after the Central 
Government had initiated an investiga- 
tion on the basis of the opinion men- 
tioned in Sec. 15 (b), that is to say on 
the strength of the opinion that the 
company was being managed in a man- 
ner highly detrimental to public in- 
terest. It was argued that in so far as 
the investigation ordered by the Cen- 
tral Government was initiated on the 
formation of an opinion as mentioned 
in clause (a) (i) of Section 15, the 
order was illegal. This Court held, how- 
ever, the order to be perfectly valid, 
because the words used by the legisla- 
ture in Sec. 18A (1) (b) viz. “in respect 
of which an investigation has been 
made under Sec. 15” could not be cut 
down by the restricting phrase “based 
on an opinion that the industrial under- 
taking is being managed in a manner 
highly detrimental to the scheduled in- 
dustry concerned or to public interest”. 
Once an investigation has been validly 
made under Sec. 15 it was held suffi- 
cient to empower the Central Govern- 
ment to authorise a person to take 
over the management of an industrial 
undertaking irrespective of the nature 
or content of the opinion on which the 
investigation was initiated. In view of 
this decision it is not possible for the 
appellants to contend that they were 
not aware that as a result of the report 
of the Investigating Committee the 
Government could pass an order under 
See, 18A (1) (b) and assume manage- 
ment or control of the Company’s 
undertaking. In fact, it appears from a 
letter addressed by appellant No. 2 
Navinchandra Chandulal Parikh on be~ 
half of the Company to Shri H, K. 
Bansal, Deputy Secretary, Ministry of 
Foreign Trade and Supply on 12 Sep- 
tember 1970 that the appellants had 
come to know that the Government of 
India was in fact considering the ques- 
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tion of appointing an authorised con= 
troller under Sec. 18A of the Act in 
Tespect of the appellants’ undertaking. 
In that letter a detailed account of the 
facts and circumstances under which 
the mill had to be closed down was 
given. There is also an account of the 
efforts made by the Company’s Direc- 
tors to restore the mill. There is no 
attempt tc minimise the financial diffi- 
culties of the Company in that letter. 
Parikh only seeks to make out that the 
Company was facing a serious finan- 
cial crisis in common with other tex- 
tile mills in the country which also had 
to face closure. He speaks of the vari- 
ous approaches made by the Company 
to the Government of Gujarat for gett- 
ing financial assistance. The letter spe- 
cifically mentions the Company’s ap- 
plication to the Gujarat State Textile 
Corporaticn Ltd. for financial help. It 
appears clearly from this letter that 


though according to Parikh some pro- ~° 


gress had been made in the matter of 
securing assistance from the Gujarat 
State Textile Corporation Ltd. the Cor- 
poration ultimately failed to come to 
the succour of the Company. Parikh 
requested Government not to appoint 
an authorised controller and further 


prayed that the Government of India. 


should ask the State Government and 
the Gujarat State Textile Corporation 
Ltd. to give a financial guarantee to 
the Company. Two things appear quite 
clearly from that letter; first, that the 
appellants required a minimum sum of 
Rs. 20 lakhs as immediate aid and, se- 
condly, that the Company in spite of 
various approaches had not succeeded 
In securing the same. Only a few days 
before this letter had been addressed, 
Parikh, it appears, had an interview 
with the Minister of Foreign Trade on 
26 August 1970 when the Minister gave 

m, as a special case, four weeks’ time 
with: effect from 26 August 1970 to 
obtain the necessary financial guaran- 
tee from the State or the Gujarat 
State Textile Corporation without 
which the Company had expressed its 
inability to reopen and run the mill. In 
a letter of 22 September 1970 Bansal 
informed Parikh in clear language that 
if the Company failed to obtain the 
necessary guarantee by the 26 Sept- 
ember 1970 Government was proceed- 
ing to take action under the Act. It is 
obvious, therefore, that the appellants 
were aware all along that as a result 
of the report of the Investigating Com- 
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mittee the Company’s undertaking was 
going to be taken up by Government. 
Parikh had net only made written re- 
presentations but had also seen the 
Minister of Foreign Trade‘and Supply. 
He had requested the Minister not to 
take over the undertaking and on the 
contrary to lend his good offices so 
that the Company could get financial 
support from the Gujarat State Textile 
Corporation or from the Gujarat State 
Government, 


13. All these circumstances 
eave us in no manner of doubt that 
the Company had full opportunities to 
make all possible representations be- 
fore the Government against: the pro- 
posed take-over of its mill under Sec~ 
tion 18A. In this connection it is signi- 
ficant that even after the writ petition 
had been filed before the Delhi High 
Court the Government of India had 
_ given the appellants at their own 

request one month’s time to obtain the 
necessary funds to commence the work- 
ing of the mill. Even then, they failed 
fo do so. 


14. There are at Teast five fea- 
tures of the case which make it impos- 
sible for us to give any weight to the 
appellants’ complaint that the rules of 
natural justice have not been observ~ 
ed. First, on their own showing they 
were perfectly aware of the grounds on 
which Government had passed the 
order under Sec. 18A of the Act. Se- 
condly, they are not in a position to 
deny (a) that the 
tained such heavy losses that its mill 
had to be closed down indefinitely, and 
(b) that there was not only loss of pro- 
duction of textiles but at least 1200 
` persons had been thrown out of em- 
ployment. Thirdly, it is transparently 
clear from the affidavits that the Com~ 
pany was not in a position to raise the 
resources to recommence the working 
of the mill. Fourthly, the appellants 
were given a full hearing at the time 
of the investigation held by the Inves- 
tigating Committee and were also given 
opportunities to adduce evidence. Final- 
ly, even after the Investigating Com- 
mittee had submitted its report, the ap- 
pellants were in constant communion 
with the Government and were in fact 
negotiating with Government for such 
help as might enable them to reopen 
the mill and to avoid a take-over of 
their undertaking by the Government. 
Having regard to these features it is 
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impossible for us to accept the conten= 
tion that the appellants did not get any 
reasonable opportunity to make out 
a case against the take-over of their 
undertaking or that the Government 
has not treated the appellants fairly. 
There is not the slightest justification 
in this case for the complaint that there 
has been any denial of natural justice. 


15. | We must however deal with 
the specific point raised by the appel- 
lants that they should have been given 
further hearing by the Government be- 
fore they took the final decision of tak- 
ing over their undertaking under Sec- 
tion 18-A of the Act and that, in any 
event, they should have been supplied 
with a copy of the report of the In- 
vestigating Committee. 


16. In our opinion, since the 
appellants have received a fair treat- 
ment and also all reasonable oppor- 
tunities to make out their own case 
before Government they cannot be 
allowed to make any grievance of the 
fact that they were not given a formal 
notice calling upon them to show cause 
why their undertaking should not be 
taken over or that they had not been 
furnished with a copy of the report. 
They had made all the representations 
that they could possibly have made 
against the proposed take over. By no 
stretch of imagination can it be said 
that the order for take-over took them 
by surprise. In fact Government gave 
them ample opportunity to reopen and 
run the mill on their own if they want- 
ed to avoid the take-over. The blunt 
fact is that the appellants just did not 
have the necessary resources to do so. 
Insistence on a formal hearing in such 
circumstances is nothing but insistence: 
on an empty formality. 


17. The question still remains 
whether the appellants were entitled to 
get a copy of the report. It is the same 
question which arose in the celebrated 
case of Local Government Board v. 
Arlidge (1915) AC 120. That was a 
case in which a local authority made 
a closing order in respect of a dwelling 
house in their district on the ground 


that the house was unfit for human .. 
habitation. The owner of the dwell- ` 


ing house who had a right to appeal 
to the Local Government Board against 
the closing order made such an appeal. 
Section 39 of the Housing, Town Plan- 
ning, and Construction, Act, 1909 pro- 
vided that the procedure to be followed 
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in such an appeal was to be such as 
the Local Government Board might 
determine by rules. The section, how- 
ever, required the rules to provide 
that the Board was not to dismiss any 
appeal without having first made a 
public local enquiry. The Local Govern- 
ment Board had made such rules and 
in conformity with these rules held 
an enquiry in the appeal preferred 
against the closing order. The house- 
owner attended the enquiry with his 
solicitor and also adduced evidence. 
After considering the facts and the 
evidence given at the enquiry as well 
as the report of the inspector who in- 
spected the house the Local Govern- 
ment Board refused to interfere with 
the decision of the Borough Council 
not to determine the closing order. The 
house-owner thereupon obtained an 
order nisi for a writ of certiorari for 
the purpose of quashing of the closing 
order. One of the principal grounds 
urged by the house-owner was that he 
was entitled to see the report of the ap- 
pellant’s ‘inspector but the report had 
not been shown to him. A Divisional 
Court discharged the order nisi but 
the Court of Appeal reversed the deci- 
sion and ordered the writ of certiorari 
to issue. The matter then went up 
to the House of Lords who allowed 
the appeal and upheld the closing order. 
Viscount Haldane L. C. in his judg- 
ment held that though the decision of 
the Board must be come to in the 
spirit and with the sense of responsi- 
bility of a tribunal whose duty it is 
to mete out justice it does not follow 
that the procedure of every such tri- 
bunal must be the same. In the 
absence of a declaration to the contrary, 
the Board was intended by Parlia- 
ment to follow the procedure which is 
its own and is necessary if the admin- 
istration is to be capable of doing its 
work efficiently. All that was neces- 
sary for the Board was to act in good 
faith and to listen fairly to both sides. 


rennin 


(Emphasis is ours), As to the conten- 


tion that the report of the inspector- 


should have been disclosed, his Lord- 
ship observed: 


“Tt might or might not have been 
useful to disclose this report. but I do 
not think that the Board was bound 
to do so, any more than it would have 
been bound to disclose all the minutes 
made on the papers in the office þe- 
fore a decision was come to.” 


£ 
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18. Lord Moulton in his judg~ 
ment observed that since the appeal 
provided by the legislature is an appeal 
to an administrative cepartment of a 
State and not to a judicial body it was 
enough if the Local Government Board 
preserved a judicial temper and per~ 
formed its duties consciously with a 
proper feeling of responsibility. On 
the question whether it was necessary 
to disclose the report, his Lordship 
observed: 

“Like every administrative body, 
the Local Government Board must de= 
Yive its knowledge from its agents 
and I am unable to see any reason why 
the reports which they make to the de- 
partment should be made public. ` It 
would, in my opinion, cripple the use- 
fulness of these enquiries................. a 
I dissociate myself from the remarks 
which have been made in this case 
in favour of a department making re« 
ports of this kind public. Such a prac- 
tice would in my opinion, be decidedly 
mischievous.” 

19. In a later case namely 
Danby and Sons Ltd. v. Minister of 
Health (1936) 1 KB 337 the law stat- 
ed in (1£15) AC 120 was reaffirmed. 
Indeed the lawin England still stands 
unchanged, ; 

20. The law relating to observ= 
ance of the rules of the natural justice 
has, however, made considerable 
Strides since the case of (1915) AC 120. 
In particular, since the decision in 
(1964) AC 40 a copious case-law on 
the subject of natural justice has pro- 
duced what has been deseribed by some 
authorities as a detailed law of “ad- 
Ministrative due process’. In India also 
the decisions of this Court have ex- 
tended the horizons of the rules of 
natural justice and their application. 
See for instance the judgment of this 
Court in Kraipak v. Union of India, 
(1970) 1 SCR 457 = (AIR 1970 SC 150). 
The problem has also received consider- 
able attention from various tribunals 
and committees set up in England to 
investigate the working of adminis- 
trative tribunals and, in particular 
the working of such administrative 
procedures as the holding of an enquiry 
by or on behalf of a Minister. In fact 
a parliamentary committee known as 
the Franks Committee was set up in 
1955 to examine this question. This 
Committee specifically dealt with the 
question of what is described as “In« 
spectors’ Reports”, The Committee 
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mentions that the evidence that the 
Committee received other than the 
evidence from Government departments 
was overwhelmingly in favour of “some 
t degree of publication” of such reports. 
After summarising i various arguments 
given in favour of as well as against 
the publication of the reports, the Com- 
mittee recommended that “the right 
course is to publish the inspectors’ re- 
ports.” The Committee also recom- 
mended that the parties concerned 
should have an opportunity if they so 
desired to propose corrections of facts 
stated in the reports. It may be men- 
tioned however, that these recommenda- 
tions of the Committee were not accept- 
ed by the British Government. 


21. In our opinion it is not 
possible to lay down any general prin- 
ciple on the question as to. whether 
the report of an investigating body or 
-lof an inspector appointed by an ad- 
ministrative authority shoud be made 
available to the persons concerned in 
any .given case before the authority 
takes a decision upon that report. The 
answer to this question also must 
always depend on the facts and cir- 
cumstances of the case. It is not at 
all unlikely that there may be certain 
cases where unless the report is given 
the party concerned cannot make any 
effective representation about the 
action that Government takes or pro- 
poses to take on the basis of that re- 
port. Whether the report should be 
furnished or not must therefore de- 
pend in every individual case on the 
merits of that case. We have no doubt 
that in the instant case non-disclosure 
of the report of the Investigating Com- 
mittee has not caused any prejudice 
whatsoever to the appellants. 


22. In this view of the matter 
we confirm the onder of the Delhi 
High Court and dismiss this appeal. 
In the facts and circumstances of the 
case we direct that the parties will 
bear their respective costs. 


Appeal dismissed. 
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AIR 1973 SUPREME COURT 399 
(V 60 C 77) 
: (From: Patna) 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 

Bhubneshwar Mandal and others, 
Appellants v. The State of Bihar, Res- 
pondent. 

Criminal Appeal No. 257 of 1969, 
D/- 6-12-1972. 

Index Note:— (A) Constitution of 
India, Ari. 136 — Criminal appeal by 
special leave — Powers of Supreme 
Court — Where the High Court fails 
to realise the limitation with which it 
has to function and the daution that it 
had to observe in considering an appeal 
against acquittal and there is no justi- 
fication for the High Court to interfere 
with the order of acquittal passed by 
the Sessions Judge, the Supreme Court 
will interfere even if it is considering 
an appeal under Art, 136 — (X-Ref. :— 
Criminal P. C. (1898), S. 428). 

(Para 21) 
Cases Referred: Chronological Paras 
AIR 1972 SC 677 = Cri A. No. 
17 of 1971, D/- 11-1-1972, 
State of Uttar Pradesh v. 


Samman Dass 4 
AIR 1961 SC 715 = (1961) I 
Cri LJ 766 = (1961) 3 SCR 120, 


Sanwat Singh v. State of 
Rajasthan 
AIR 1934 PC 227 (2) = (1934) 
36 Cri LJ 786, Sheo Swarup v. 
King Emperor 3 
The following Judgment of the 
Court was delivered: by 
ALAGIRISWAMI, J.:— This is an 
appeal by special leave against the 
judgment of the High Court of Patna 
which allowed an appeal against the 
acquittal of the appellants and convict- 
ed them to life imprisonment for an 
offence under Section 302 read with 
Section 149 of the Indian Penal Code. 
2. Nineteen persons were com- 
mitted by the Munsif Magistrate of 
Banka, District Bhagalpur to take their 
trial before the Sessions Court of offen- 
ces under Section 148 and Section 302 
read with S. 149 of the Indian Penal 
Code. One of them, Jyotish Mandal 
was murdered before the Sessions trial. 
The other 18 were acquitted by the 
learned Sessions Judge of Bhagalpur. 
On an appeal by the State against this 
acquittal the four appellants were sen- 
tenced as above mentioned. 
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3. It appears to us that the 
flearned Judges of the High Court have 
ignored very important points in the 
evidence in the case and allowed the 
appeal against acquittal .and- convicted 
the present appellants. It is not neces- 
sary to set out at great length the vari- 
ous decisions regarding the powers of 
the High Court in an appeal against ac- 
quittal. The classic statement is found 
in the decision of the Privy Council in 
Sheo Swarup v. King Emperor, AIR 
1934 PC 227 (2) = (36 Cri LJ 786) to 
the following effect: 


“Sections 417, 418 and 423 of the 
Code give to the High Court full power 
to review at large the evidence upon 
which the order of acquittal was found- 
ed, and to reach the conclusion that up- 
on that evidence the order of acquittal 
should be reversed. No limitation should 
be placed upon that power, unless it be 
found expressly stated in the Code. 
But in exercising the power conferred 
by the Code and before reaching its 
conclusions upon fact, the High Court 
should and will always give proper 
weight and consideration to such mat- 
ters as (1) the views of the trial Judge 
as to the credibility of the witnesses; 
(2) the presumption of innocence in 
favour of the accused, a presumption 
certainly not weakened by the fact 
that he has been acquitted at his trial; 
(8) the right of the accused to the bene- 
fit of any doubt; and (4) the slowness 
of an appellate Court in disturbing a 
finding of fact arrived at by a Judge 
who had the advantage of seeing the 
witnesses.” t 


In Sanwat Singh v. State of Rajasthan, 
(1961) 3 SCR 120 = (1961 Cri LJ 766) 
Subba Rao, J. (as he then was) review- 
ed all decisions rendered by this Court 
on this subject and expressed the con~- 
clusions that can be drawn from those 
decisions about the powers of the High 
Court in an appeal against acquittal in 
the following words: 


*(1) an appellate court has full 
. powers to review the evidence upon 
which the order of acquittal is found- 
ed; (2) the principles laid down in Sheo 
Swarup’s case, AIR 1934 PC 227 (2) = 
36 Cri LJ 786) afford a correct guide 
for the appellate court’s approach to a 
gase in disposing of such an appeal; 
and (3) the different phraseology used 
in the judgments of this Court, such as, 
@ “substantial and compelling rea- 

sons”, (ii) “good and sufficiently cogent 


reasons”, and (iii) “strong reasons” are 
not intended to curtail the undoubted 
power of an appellate court in an ap- 
peal against acquittal to review the 
entire evidence and to come to its own 
conclusion; but in doing so it should not 
only consider every matter on record 
having a bearing on‘the question of 
fact and the reasons given by the court 
below in support of its order of acquit- 
tal in its arriving at a conclusion on 
those facts, but should also express 
those reasons in its judgment, which 
lead it to hold that the acquittal was 
not justified.” 

4. We do not consider it neces- 
sary to refer to all the later decisions 
on this subject except the latest one in 
State of -Uttar Pradesh v. Samman 
Dass, Cri A. No. 17 of 1971 D/- 11-1- 
1972 = (reported in AIR 1972 SC 677) 
to the following effect: 

“This Court in an appeal under 
article 136 of the Constitution does nob 
normally re~appraise the evidence and 
interfere with the assessment of that 
evidence by the High Court. Where, 
however, this Court finds that grave 
injustice has been done by the High 
Court in interfering with the decision 
of the trial court on grounds which are 
plainly untenable and the view taken 
by the High Court is clearly unreason< 
able on the evidence on record, this 


Court would not stay its hand. There ` 


are, however, certain cardinal rules 
which. have always to be kept in view 
in appeals against acquittal. Firstly, 
there is a presumption of innocence in 
favour of the accused which has to be 
kept in mind, especially when the ac- 
cused has been acquitted by the court 
below; secondly, if two views of the 
matter are possible, a view favourable 
to the accused should be taken; thirdly, 
in case of acquittal by the trial Judge, 
the appellate court should take into ac- 
count the fact that the trial Judge had 
the advar:tage of looking at the demean- 
our of witnesses; and fourthly, the ac- 
cused is entitled to the benefit of doubt. 
The doubt should, however, be reason- 
able and as observed recently by this 
Court, the doubt should be such which 
rational thinking men will reasonably, 
honestly and conscientiously entertain 
and not the doubt of a timid mind 
which fights shy though unwittingly it 
may be or is afraid of the logical con- 
sequences, if that benefit was not given. 
To put it differently, it is “not the doubt 
of a vacillating mind that has not the 
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moral courage to decide but shelters it- 
self in a vain and ideal scepticism”.” 
5. Let us now consider the casé 
on hand. On 13-7-65, Ram Prasad 
Mandal and Dasrath Mandal had 
gone to Sambhuganf in order to 
collect the salary of Dasrath Man- 
Gal. P.W. 2, Bhagwan Mandal was 
also alleged to have accompanied them. 
Wheir brother, Sheonandan Mandal, 
P.W. 1, lodged a complaint at 2 am. 
on 14-77-65 at the Sambhuganj police 
station to the following effect: His 
brothers and Bhubneshwar Mandal did 
not return even after one hour of 
night fall, he and his relations Daven- 
dra Mandal and Mahendra Mandal and 
Bibekanand Mandal were waiting for 
them in their ‘bathan’, At about 8.30 
p.m. he heard a hulla in the ‘Bahiyar’ 
in the western side “Dauro ho jan 
gailo” twice and recognised the voice 
to be that of his brother Ram, Prasad, 
Mandal, He then took a torch, lathi, 
bhala and along with Davendra Mandal 
and Bibekanand Mandal and Ambika 
Mandal ran towards west raising hulla. 
When they had gone to a distance of 
500 yards they saw the four appellants, 
the -deceased Jyotish Mandal, and 
four others namely. Rameshwar Man- 
dal, Khokhai Mandal, Chamaklal 
Mandal and Anup Mandal fleeing away, 
and the weapons in the hands of these 
persons, He and his companions iden- 
tified all the accused persons already 
mentioned and there were 4 or 5 more 
persons who could not be identified. He 
proceeded westwards and at some dis- 
tance saw his two brothers, Ram Pra- 
sad Mandal and Dasrath Mandal lying 
down besmeared with blood. He then 
Started searching for Bhagwan Mandal 
and the villagers of Karharia, who had 
collected there, told him that Bhagwan 
Mandal had reached their village and 
was not injured. Later on, a constable 
and a chowkidar came to the place of 
occurrence and he proceeded to village 
Karharia and met Bhagwan Mandal. 
Bhagwan Mandal informed him that 
when they were returning home 
some 14 or 15 persons were con- 
cealing by the side of the ‘adda’ and as 
soon as they reached near the 
place these persons surrounded all the 
three of them. He said he identified 
the deceased Jyotish Mandal and the 
four appellants and that he himself 
escaped and became senseless and fell 
down in the house of a hajam and told 
everything to the people collected 
1973 S.C./26 If G—11 
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there, In the F.I.R. it has also been sta- 
ted that the appellant Bhubneshwar 
Mandal and the deceased Jyotish Man- 
dal had enmity with the brother of the 
informant and they were always in 
search of an opportunity to kill him. 
In the election of the Mukhia of the 
Gram Panchayat, his brother had 
worked against Bhubneshwar Mandal. 
There was also a dispute with Bhagwan 
Mandal for land. i g 

6. The defence of the accused 
was that Gaibi Mandal, father of Jyo- 
tish Mandal (who was himself murder- 
ed after the committal and before the 
Sessions trial) had been murdered in 
the month of January 1965 and in that 
case the two deceased persons, Ram 
Prasad Mandal and Dasrath Mandal as 
also P.W. 3 Mahendra Mandal, and 
P.W. 4 Ambika Mandal were standing 
their trial for that murder. Some of 
the accused persons in this case, includ- 
ing two of the appellants Jagdish Man- 
dal and Bhubneshwar Mandal were the 
prosecution witnesses in the Gaibi 
murder case and they have, therefore, 


_ been falsely implicated by the infor- 


mant, the brother of Ram Prasad Man- 
dal and Dasrath Mandal. They were 
not related to Jyotish Mandal (deceas- 
ed) and were not interested in taking 
revenge for the murder of Gaibi Man- 
dal and kill the accused Ram Prasad 
Mandal and Dasrath Mandal, 

È %. Gaibi Mandal was murdered 
in January 1965. The twodeceased in 
this case as also P.Ws, 3 and 4 were 
accused in that murder case and that 
case was pending when this murder 
took place, Jyotish Mandal, son of 
Gaibi Mandal who was the complainant 
in that murder case was himself mur- 
dered after the committal proceedings 
and before the Sessions trial in ‘this 
case, In the Gaibi Mandal mur- 
der case two of the appellants 
Jagdish Mandal and Bhubneshwar 
Mandal and four other accused in 
the case, Jamun Hajra, Bhupat 
Hajira, Guni Paswan and Ramesh- 
war Mandal were prosecution witnesses. 
Accused Khakhru Mandal and Chamak 
Lal Mandal are the brothers and Kho~ 
khai Mandal is the father of Shyam 
Sundar Mandal and accused Rambilas 
Mandal and Ramdeo Mandal and Cha- 
rendra Mandal are uncle and nephew. 
Incidentally Chamaklal Mandal is 
covered by an alibi in this case on the 
evidence given by P.W. 9, Binode Man- 
dal and others are said to have can= 
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vassed against P.W. 22, for whom Ram 
Prasad Mandal (deceased) and his 
family members were working in the 
election of Mukhia. This enumeration of 
the series of given tragedies in this 
case and how the accused are arrayed 
is a sufficient background to the case. 


8. Coming now to the prosecu~ 
tion witnesses 1, 3, 6 and 10 are mem- 
bers of the family of the deceased. 
P.W. 11 is their Gotia. P.W., 2 does not 
seem to be an independent or dis-inter- 
ested witness. That he was not a dis- 
interested witness is also seen from the 
fact that Bhubneshwar Mandal and 
Eknath Mandal are according to him, 
said to have talked with him about a 
compromise of the proceedings under 
Section 144 Cr. P. C. when he had gone 
to Sambhuganj to show the ‘Kobala’ 
ete. to the Sub-Inspector in the case 
under Section 144 Cr.P.C. Even in the 
FLR. P.W, 1 had stated that P.W. 2 
had disputes with the accused regard~ 
ing land. There were proceedings 
under Section 144 Cr.P.C, between him 
and Eknath Mandal and also enmity 
between them. Kamini Devi, whose 
name finds a place in the records, is 
apparently one on whose behalf Eknath 
was fighting. That Bhagwan Mandal 
has been used in this case to bolster 
up the prosecution case is obvious from 
the fact that while-according to P. W. 1, 
Bhagwan Mandal used to accompany 
Ram Prasad Mandal to Sambhuganj on 
previous occasions, Bhagwan Mandal 
himself stated that he never went to 
Sambhuganj with Ram Prasad Mandal 
and Dasrath Mandal prior to this. 


9. According to P.W. 2, he saw 
the four appellants, the deceased Jyo- 
tish Mandal and five of the other ac- 
cused. He has also given the names of 
weapons in their hands. According to 
one version given by P. W. 2 all the 
three of them, himself and the two de- 
ceased, were surrounded and he es- 
caped. According to another version he 
sat down to urinate and the other two 
who had gone ahead were surrounded 
and he ran away. It is difficult to ima- 
gine that if he ran away and went to 
the village of Karharia he would have 
fallen down unconscious or that it 
would have taken him so long to regain 
consciousness. He is even said to have 
informed the villagers that the two de- 
ceased persons were in danger. There 
was nothing to prevent him from going 
to the police station and reporting what 
he had seen. 


A-I- R. 


10. As P.W. 1 claims to have 
seen some of the accused armed with 
weapons and fleeing away he could 
have straightway gone to the police 
Station, He need not have gone in 
search of P. W. 2 and lodged a report 
after hearing from him what had hap- 
pened. Between the time of P.W. 2 
fleeing away after the two deceased 
persons were surrounded and P.W. 1 
hearing the hulla and rushing to the 
place of occurrence and seeing the ac- 
cused fleeing away with various wea- 
pons in their hands, the interval could 
not have been very much, if not next to 
nothing, because the deceased had been 
surrounded when P. W. 2 ran away 
and P.W. 1 claims to have seen the 
accused 30 or 40 yards away. The mur- 
der could not have taken much time 
and the murderers would not have 
stayed on the spot for more than the 
minimum time necessary. It is difficult 
to understand why 51/2 hours passed 
between the occurrence at 8.30 pm 
and the F.1.R. at 2 am. the next day 
It is obvious that the story of P.W. 1 
going in search of P.W. 2 and lodging 
the compleint thereafter after an inter- 
val of 5 1/2 hours has been put forward 
not merely to explain the delay, but 
has been used to rope in as many of 
his enemies as possible. 


11. P.W, 8, Hitlal Paswan, the 
Chowkidar, heard hulla and saw Bhag- 
wan Mandal lying in the door of Jagi 
Osta. Then he went to Karharia Bahiar. 
Bhagwan Mandal did not tell him the 
names of any of the assailants. He 
also gave evidence that he met the 
constable and the chowkidar Netlal and 
also P.W. 1. He, however, did not say 
that any of these persons named the 
assailants, 


12. P.W. 19, the constable, hap- 
pened to be in the village of Narahuan 
on 13-7-65. At about 7.30 p.m. he heard 
hulla "Bachao, bachao, douro, douro”. 
He made enquiries about the hulla and 
the villagers told him that there was a 
function of Gaon Bhandana. Apart 
from the words he heard being dif- 
ferent from the words alleged to have 
been heard by the other prosecution 
witnesses, what he was informed does 
not seem to show that anything serious 
had happened. Indeed his evidence 
gives the impression that he should 


have reached the place of occurrence . 


immediately after P.W. 1 and others. 
However, he neither saw the accused 


Y 


1973 
nor did P.W. 1 and others -tell him 
about the identification of the accused 
persons fleeing away after the occur- 
rence, 


13. According to P.W. 2 there 
were only 14 or 15 persons in number. 
P.W. 1 mentioned only 11 names in his 
complaint though he gave it after 
meeting P.W. 2 and hearing the story 
from him. Not all the prosecution wit- 
nesses have named all the accused per- 
sons, Although P.W. 2 had stated he 
knew all the accused persons from his 
childhood except Eknath Mandal, who 
was known to him for the last two 
years and that he had seen faces of all 
the 15 or 16 persons who came out of 
the ‘adda’, he had not stated that he 
identified any of the others, except 
five of them. Prosecution witnesses 1, 
3, 6 and 10, as already mentioned, are 
the members of the family of the de- 
ceased, They claim to have seen the ac- 
cused persons fleeing from the scene 


of occurrence. P.W. 1 says P.W. 2 told . 


him which accused had what weapons. 
P.W. 2 does not say which accused had 
‘what weapon. There is the difference 
between 14 or 15 persons whom P.W. 2 
said he saw, and the 11 persons whom 
P.W. 1 said he saw, and the 19 per- 
sons, claimed to have been recognised 
by P.Ws. 3, 6 and 10, who were final- 
ly implicated in the case. All these per- 
sons knew the accused for a long time. 
All the same P.W. 4 says P.W. 2 said 
that the appellants and the deceased 
Jyotish Mandal assaulted the deceased 
but P.W. 2 does not say so. P.W. 4 
recognised five, P.W. 5 recognised 3. 
P.W. 11 claims that he heard the hulla 
and then ran there with a torch and 
saw 19 to 20 persons fleeing away. But 
he was able to identify only 4 or 5 of 
the accused, though he knew all of 
them from his early age. P.W. 13 has 
stated that he heard the hulla, went 
to the Karharia Bahiyar and saw 15 
to 20 persons fleeing away, but he 
could not identify any one. 

14, Thus the impression left by 
the evidence in this case is overwhelm- 
ing that this is a case where ample 
time and opportunity has been taken 
by P.W. 1 and his relatives to lay a 
plan against all their known enemies 
on mere suspicion. It is quite obvious 
that P.Ws. 1, 3, 4, 6 and 10 could not 
have been at the scene of occurrence. 
The evidence of P.Ws. 8, 9 and 19, who 
are all public servants and who were 
near about the place of occurrence at 
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about the same time and had reached 
it immediately thereafter, and have not 
been told about the names of the ac- 
cused, make it amply clear that P.W. 1 
and others could not have seen any 
of the accused. The contradiction be- 
tween the evidence of various witnesses 
also make this amply clear. 

15. In the circumstances mere- 
Jy because the learned Sessions Judge 
made some serious criticism about the 
course of the investigation and held that 
the place of occurrence was not fully 
established and the investigating officer 
did not take the sample of blood stain- 
ed clothes for comparison by the che- 
mical examiner along with the blood 
stained earth, which he had seized 
from the alleged place of occurrence, 
for ascertaining whether the blood 
found at the place of occurrence was 
the same as found in the clothes of the 
deceased persons, the High Court was 
not justified in allowing appeal against 
the acquittal. 

16. The Tearned Judges started 
with the statement that the finding of 
the learned Sessions Judge regarding 
the place of occurrence was unwarrant~ 
ed and unreasonable and set aside his 
finding. They realised that out of the 
8 witnesses for the occurrence and 
identification, four, P.Ws. 1, 3, 6 and 
10 were from the family of the deceas- 
ed. They have also placed P.W. 11 in 
the category of witnesses belonging to 
the family oftheinformant, but they 
thought P. Ws. 2, 4 and 5 did not be- 


‘Jong to the family of the informant. 


But it has to be noted that P. W. 4 
is also an accused in the Gaibi murder 
case, From the difference in the number 
identified by the various witnesses, 
while the learned Sessions Judge 
thought that the evidence of none of 
them could be given credence, that the 
evidence of P. W. 1 who had identified 
11 accused and that of P. Ws. 3, 6 and 
10 who had accompanied him and had 
claimed to identify 19 accused, should 
be discarded, the learned Judges of the 
High Court thought that P. W 2’s story 
that when P.Ws. 1,4 and 9 came to him 
he told them how he had escaped when 
Ram Prasad and Dasrath were being 
assaulted, had been wrongly rejected. 
They thought that no enmity has been 
established between P. W. 2 and the 
accused and a suggestion had merely 
been thrown of his being one way or 
the other connected with the prosecu- 
tion party and some facts have been 
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overlooked by the Sessions Judge, But 
in view of the facts we have already 
mentioned of his being an interested 
witness and his story of having told 
about the assault while in the village 
‘of Karharia not being corroborated _by: 
other witnesses and the totally- un- 
acceptable explanation as to why this 
witness’s story for the first time finds 
a place through the hands of P. W. 1 
in the F. I. R. makes it at least un= 
safe to accept his evidence. : 

17.. As regards the evidence of 
P. W. 4, who was himself an accused 
in the Gaibi murder case and had fil- 
ed a criminal case against accused 
Rameshwar, the High Court seems to 
have thought that it could be accepted 
if it was otherwise found consistent 
with the evidence of other witnesses 
and it cannot be a ground for discard- 
ing the evidence of P. W. 2 or judging 
P. W. 4 as a false witness. The High 
Court is prepared to accept the evi- 
dence of P. W, 11 though earlier it had 
classed him among the family of these 
witnesses, The High Court seems to 
have thought that the fact that the 
informant and some members of his 
family had reached the place of occur- 
rence soon after finds support from the 
evidence of P, Ws. 8, 9 and 19. We 
have already mentioned that the evi- 
dence of these witnesses far from 
lending support to the prosecution case 
throws considerable doubt against it. 
The High Court has said that 
there was no reason to discard the 
evidence of P. W. I and other pro- 
secution witnesses having gone to 
the ‘bahyiar’ and hearing the hulla 
and having identified the accused 
armed near the place where the deceas~ 
-ed were assaulted. Itis only by giving 
the benefit of doubt that they acquitted 
the accused other than the appellants. 
They first acquitted eight of the accused 
other than the eleven whose names 
found a place in the first information 
report. Out of the other 10 accused, 
six have been identified by P. Ws. 1, 
3, 6 and 10 and one of them was govern- 
ed by an alibi by P. W. 9, and they, 
were, therefore, acquitted. The four 
appellants were convicted because they 
had been identified by P. Ws. 2, 4 
and 11 and twa of them had been 
identified by P. W. 5 also. They were, 
therefore, convicted by the High Court. 


18. We have already pointed 
out how P, W. 2 was not disinterested 


witness, nor was P, W. 4 he being one 
of the accused in the Gaibi murder 
case, We have already discussed the 
evidence of P. Ws, 5 and 11 and how 
in the circumstances of this case their 
evidence also is not acceptable, 


19. This ease discloses an unfor- 
tunate state of affairs. First Gaibi was 
murdered and then two of the accus- 
ed in that murder case were murdered. 
Then one of the accused in the present 
murder case was murdered, But even 
so we cannot persuade ourselves to 
uphold the sentence passed by the 
High Court on the appellants. There 
are too meny suspicious circumstances 
in this case. To sum up: The prosecu~ 
tion party has tried to rope in as 
many as possible in this case, We find 
it difficult to believe that the P. W. 1 
and his family members could have 
reached the scene of occurrence so soon 
after the event. If so, they would 
have straightway gone to the Police 


- Station to lodge the complaint about 


what had taken place. P. Ws. 8, 9 and 
19, who were all public servants, had 
reached the place of occurrence soon 
after the event. It is unbelievable they 
would not have been told about it if 
the prosecution witnesses had actually 
seen them. P. W. 2 is not a disinterested 
witness, It is unbelievable that he 
would have been unconscious or un- 
conscious for such a long time that 
P. W. 1 and P, W. 4 went to him and 
took him to the Police Station. He did 
not also tell the people of Karharia 
about the names of any of the accused. 
He has been made a witness of the 
events preceding the occurrence only 
to lend eredence to the prosecution 
Story. If he had been a witness, he 
would also have gone to the Police 
Station and would have raised a hulla 
in the village of Karharia to which he 
ran. The prosecution had ample time 
and opportunity to manufacture a 
case against all their enemies. The 
mutual contradiction among the vari- 
ous prosecution witnesses in respect of 
the people whom they all knew for 
a long time and the attempt to identify 
them, the weapons in the hands of 
each one of them, the difference be- 
tween the number given in the F. I. R. 
and that given by P. W. 2 and other 
witnesses show an attempt at improv- 
ing the story from stage to stage. 


20. While there can be no 
doubt that the evidence against the 


{; 
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other 14 accused, who had been acquit- 
ted, is completely fabricated, there is no 
doubt that even the’ evidence against 
the present appellants would not bear 
scrutiny. The learned Judges of the 
High Court have not paid sufficient 
attention to the background of this case. 
Once it is realised that P. Ws. 1, 2, 3, 4, 
6 and 10 cannot be believed and that 
they have tried to rope in as many ac- 
cused as possible the whole prosecution 
case has to fail, especially because if 
it were true, P. Ws. 8, 9 and 19, who 
reached the place of occurrence im- 
mediately thereafter, would have been 
told about it. The evidence of P. Ws. 5 
and 11 even if accepted does not im< 
prove the prosecution case, 


21, We are aware that this 
Court is considering an appeal under 
Article 136. Here the High Court 
has failed to realise the limitations with- 
fin which it had to function and the 
caution that it had to observe in con- 
sidering an appeal against acquittal. 
The evidence we have considered above 
shows that the judgment of the learned 
Sessions Judge was right. There was 
no justification for the High Court to 
interfere with the order of acquittal 
passed by the learned Sessions Judge. 


22. The appeal is allowed, the 
appellants are acquitted and the sent- 
ence passed on them is set aside. If 
they are on bail their bail bonds will be 


cancelled, 
Appeal allowed. 
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the High Court cannot be considered 
as an encroachment on the judicial 
power — (X-Ref.:— U. P. Sales Tay 
Act (15 of 1948), S. 3-AB.) 


_ Brief Note :— (A) The nullification 
of the effect of a judicial decision by 
changing the law retrospectively is 
within the permissible limits. Hence 
Section 3-AB, U. P. Sales Tax Act as 
inserted by U. P. Sales Tax (Amend-~ 
ment and Validation) Act (20 of 1971) 
is not invalid on the ground that the 
Tegislature has unauthorisedly encroach~ 
ed on the judicial power, 

_ (Para 7) 
Index Note :— (B) U. P. Sales Tax 
Act (15 of 1948), S. 3-AB (as inserted 
by Act 20 of 1971) — Constitutional 
validity of — Section is not violative 
of Art. 14 of the Constitution — The 
legislature has wide powers of classifi- 
cation in the case of taxing statutes —~ 
Civ. As. Nos. 821, 822, 1625 and 2008 
of 1971, D/- 3-10-1972 (SC), Followed. 
(Para 6) 
_ Index Note =~ (C) U. P. Sales Tax 
Act (15 of 1948), S. 3-AB (as inserted 
by Act 20 of 1971) — Scope — S. 3-AB 
is a charging section, (Para 8) 


Brief Note :— (C) The section not 
only levies tax on the bricks at the 
prescribed rates, it also provides for 
the quantification of tax. The -law is 
given retrospective effect. Sec. 3-AB 
incorporates into itself the impugned 
Notifications issued under Section 3-A. 
Those notifications have now become 
part of Section 3-AB. (Para 8) 
Cases Referred: Chronological Paras 
(1972) Civil Appeals Nos. 821, 822, 

1625 and 2008 of 1971, D/- 
3-10-1972 (SC). Hiralal Rattan 
Lal v. State of U. P. 
1971 Tax LR 1057 = 29 STC 
15 (FB) (All), Krishna Brick- 
_ field v. State of U. P. 
(1970) 26 STC 270 = 1970 AL 
“a eee Gurna Mal v. State ofi 
f Dr. L. M. Singhvi, Sr. Advocate 
(M/s. Ravinder Narain, S. I. Thakar, P. 
C. Bhartari and R. K. Bhatt, Advocates, 
with him), for Appellant; Mr. S. C, 
Manchanda, Sr. Advocate, (Mr, O, P. 
Rana and Ravindra Bana, Advocates 
with him), for Respondents. 

The following Judgment of the 
Court was delivered by 

HEGDE, J. :— This appeal by certi- 
ficate arises from the decision of the 


3, 6, 7, 
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Allahabad High Court in Civil Misc. 
Writ No. 6426 of 1971. The appellants 
are brick manufacturers in the Dis- 
trict of Lucknow. They are registered 
dealers under the U. P. Sales Tax Act, 
1948 (to be hereinafter referred to as 
the Act). They challenge the assess- 
ment proceedings under the Act for the 
assessment years 1968-69, 1969-70, 1970- 
71 and 1971-72 and contest the validity 
of Section 3-AB of the Act which was 
incorporated into the Act by the U. P. 
Sales Tax (Amendment and Validation) 
Act, 1971 (No 20 of 1971). They con~ 
test the validity of that provision on 
various grounds. The High Court re- 
jected those contentions and dismissed 
the writ petition. Hence this appeal. - 
2. Though the questions of law 
arising for decision in this case are 
fairly simple, this case has a long his- 
tory. It is necessary to refer briefly to 
the struggle that went on between the 
State and the brick manufacturers, cul- 
minating in the enactment of the im- 
pugned provision, S. 3AB. The Act was 
enacted in 1948. Section 3 therein im~ 
poses multi-point sales tax on the sale 
of certain goods. Section 3-A was in- 
serted in the Act in that very year. 
That section empowered the Govern- 
ment to levy sales tax on some of the 
goods “at such single point in the series 
of sales by successive dealers” as may 
be prescribed by the State Government. 
Several notifications were issued under 
S. 3A. The first notification with which 
‘we are concerned is ST-906/X dated 
March 31, 1956. Under that notifica~ 
tion, sales tax was imposed on the 
turnover of the sale of bricks at the 
poirit of sale. by the manufacturer. That 
notification was superseded by notifi- 
cation No, ST.1365/X-990 dated April 
1, 1960. That notification was again 
superseded by notification No. ST-1362/ 
X-105 dated April 5, 1961 which in its 
turn was superseded by notification 
No. ST 6438/X-1012 dated December 1, 
1962. These notifications inter alia 
varied the rate of tax to be levied over 
the turnover relating to bricks. The 
validity of these notifications was 
challenged before the High Court of 
Allahabad in Gurna Mal v. State of 
U. P., (1970) 26 STC 270 (All). During 
the pendency of the case, the Governor 
of U. P. issued U. P. Sales. Tax Act 
(Amendment and Validation) Ordinance 
1970. This Ordinance purported to 
amend S. 3A (1) with retrospective 
effect and validate the notifications al~- 


ALR. 


ready issued. It also purported to vali- 
date the assessments made and the tax 
recovered under the said notifications. 
That Ordinance sought to substitute 
the words “at such single point in the 
series of sles by successive dealers as 
the State Government may specify” by. 
the words “at such single point of sale 
as the State Government may specify”. 
But the court held that the notifications 
did not fall within the purview of Sec- 
tion 3-A as in the State of U. P. bricks 
were sold directly to the consumers by 
the manufacturers. The court opined 
that before S. 3A can be attracted, the 
goods in question must have been the 
subject-matter of multiple sales. It fur- 
ther held that the amendment effected 
by the 1970 Ordinance was ineffective 
to save the notifications. Thereafter the 
U. P. legislature passed the U.P. Sales 
Tax (Amendment and Validation) Act, 
1970. That Act substituted sub-s. (1) of 
S: 3-A. The substituted Section read: 

“Notwithstanding anything con« 
tained in Section 3, the State Governa 
ment may, by notification in the offi- 
Cial gazette, declare that the turnover 
in respect of any goods or class of 
goods shall not be liable to tax except 
at such single point of sale as the State 
Government may specify and such de~ 
claration may be made notwithstanding 
that the goods or class of goods are not 
capable of being sold or according to 
the prevalent commercial practice are 
not ordinarily sold at more than one 
point.” ; 

3. Under that Act, the assess- 
ments mad= were sought to be valida- 
ted and the tax recovered protected. 
The validity of that amendment came 
up for consideration before the Allaha- 
bad High Court in Krishna Brick Field 
v. State of U. P., 29 STC 15 = (1971 
Tax LR 1057) (FB) (All). A Full Bench 
of that High Court held that Sec- 


_ tion 3-A (1), was unconstitutional inas- 


much as it delegated essential legisla- 
tive functions to the State Government 
and further the power conferred under 
S. 3A to the Government was an arbi- 
trary power and consequently it was 
violative of Art. 14 of the Constitution. 
After that decision, the U. P. legisla- 
ture again amended the Act by U. P. 
Sales Tax (Amendment and Validation} 
Act, 1971 (Act 20 of 1971). The said 
amending Act incorporated into the 
Act S. 3AB (1) which reads: 
“Notwithstanding any judgment, 
decree or order of any court, any tax 
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imposed, assessed, Jevied or collected, 
or purporting to have been imposed, 
assessed, levied or collected before the 
commencement of the U.P. Sales Tax 
(Amendment and Validation) Act, 1971, 
under any of the notifications specified 
in the Second Schedule shall be deemed 
to have been validly imposed, assessed, 
levied or collected in accordance with 
law, as if the said notifications had been 
included in and formed part of this 
section and this section had been in 
force at all material times when such 
tax was imposed, assessed, levied or 
collected.” 


4, Dr. L. M. Singhvi, the learn- 
ed Counsel for the appellants sought to 
assail the decision of the High Court on 
three grounds i.e. (1) in any event the 
purported validation does not cure the 
vice noticed by the High Court in the 
previous decision. Unless the vice is 
cured, there can be no validation; (2) 
S. 3AB which seeks to validate the 
notifications has merely removed the 
vice of excessive delegation but has not 
cured the judicially declared infirmity 
in respect of want of power and (3) the 
liability to be taxed arises only under 
the charging section; section 3A is only 
prospective and not retrospective. Sec- 
tion 3AB is not a charging section 
though it is both prospective and re- 
trospective. It can assist the charging 
aeron only in its prospective opera- 
jon. 


5. We are unable to accept any 
of these contentions as correct. We have 
earlier noticed that the High Court 
struck down the levy in Krishna Brick 
Field’s case (supra) on two grounds viz. 
(1) that the Act delegated the essential 
legislative powers to the State Govern- 
ment and (2) that the levy is violative 
of Art. 14 of the Constitution. The lat- 
ter conclusion was based on the ground 
that the discretion conferred on the 
Government is an arbitrary discretion. 
As seen earlier, the legislature has now 
incorporated the impugned notifica- 
tions as part of S. 3AB. Those notifica- 
tions have now ceased to be subordi~ 
nate legislations, They are now part of 
the law enacted by the legislature. 
Hence there is no question of any ex- 
cessive delegation. 


: 6. Now coming to the question 
of the infringement of Art. 14 the High 
Court earlier came to the conclusion 
that the notifications issued by the 
Government were violative of that 
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Article solely on the ground that the 
power conferred on the Government is 
an arbitrary power. That question no 
more arises for consideration. It is well 
settled that the legislature has wide 
powers of classification in the case of 
taxing statutes. The-question of the 
impact of Art. 14 on taxing statutes 
has been elaborately discussed by us in 
Hira Lal Rattan Lal v. State of U. P. 
(1972) Civil Appeals Nos. 821, 822, 1625 
and 2008 of 1971, D/- 3-10-1972 (SC). 
For the reasons mentioned therein we 
are unable to accept the contention that 
the vice noticed by the Allahabad High 
Court in Krishna Brick Field’s case, 29 
STC 15=(1971 Tax LR 1057) (FB) (AQ), 
(supra) has not been removed. 

7. Now coming to the 2nd con- 
tention of Dr. Singhvi, we fail to see 
how the question of lack of power now 
arises in view of S. 3AB. While deve- 
loping his contention No. 2, Dr. Sin- 
ghvi urged that the legislature has un- 
authorisedly encroached on the judicial 
power. The amended S. 3AB merely 
intradicts the decision rendered by 
the High Court and has not removed 
the want of power noticed by the High 
Court. We are unable to accede to this 
contention, The legislature has not pur- 
ported either directly or by necessary 
implication to overrule the decision of 
the Allahabad High Court in Krishna 
Brick Field’s case, 29 STC 15 = (1971 
Tax LR 1057) (FB) (All) (supra). On 
the other hand it has accepted the deci- 
sion as correct but has sought to re- 
move the basis of the decision by re- 
trospectively changing the law. This 
court has pointed out in several cases 
the distinction between encroachment 
on the judicial power and the nullifi- 
cation of the effect of a judicial deci~ 
sion by changing the law retrospective- 
ly. The former is outside the compe- 
tence of the legislature but the latter 
is within its permissible limits. In the 
instant case what the legislature has 
done is to amend the law retrospective- 
ly and thereby remove the basis of the 
decision rendered by the High Court. 
Such a course cannot be considered as 
an encroachment on the judicial power. 

8. Dr. Singhvi’s contention that 
S. 3AB is not a charging section cannot 
be accepted as correct. That section as 
it now stands incorporates into itself 
the impugned notifications. Those noti- 
fications have now become part of that 
section. To find out the scope and ef- 
fect of that section, we have not only 
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to read the section. but we have also 
to read the concerned notifications, If 
so read, as it should be, it is clear that 
the section not only levies tax on the 
bricks at the prescribed rates, it also 
provides for the quantification of tax. 
The law is given retrospective effect. 
The fact that in those notifications it is 
mentioned that they were issued in 
pursuance of the power conferred under 
S. 3A does not in any way take away 
the intended legal effect. The intention 
of the legislature is clear. 

9, For the reasons mentioned 
above, this appeal fails and the same 
is dismissed. But taking into considera- 
tion the course of litigation, we think 
it is appropriate to direct the parties to 
bear their own costs in this appeal. 

Appeal dismissed, 
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The following Judgment of the 
Court was delivered by ; 

MUKHERJEA, Ju— This appeal 
with leave is directed against a judg- 
ment and order of the High Court of 
Patna in connection with a writ peti- 
tion of respondents Nos. 1 to 3 (who 
will hereinafter be referred to as the 
petitioners”) by which the High Court 
quashed and cancelled two leases grant= 
ed by the State of Bihar in favour of 
M/s. Bharat Marble Company, a part- 
nership firm and the present appellant 
M/s. Hindustan Steel Limited. The facts 
and circumstances out of which the 
petition arose are as follows, 

2 By a registered document 
dated 11 July 1919 one Kumar Amar- 
deyal Singh, who was the proprietor of 
Ladi Estate at the relevant time grant- 
ed a lease in favour of one Pran Kristo 
Chatterjee. The lease which gave a 
perpetual Mokarari Settlement was in 
respect of various minerals including 
iron ore and related to a large tract of 
land in District Palamau covering an 
area of 2227 acres in village Adar and 
1303 acres in village Gore. Both the 
two villages Adar and Gore appertain- 
ed to Kumar Amardeyal Singh’s es- 
tate, bearing Touzi No, 130, Survey 
No. 143 and Touzi No. 161, Survey 
No. 91 respectively of the Collectorate 
of Palamau, In 1937 the heirs of the 
original lessee under the document of 
11 July 1919 assigned and transferred 
their interest under the lease to one 
Vyomkesh Mukherjee, In 1949, Vyom- 
kesh Mukherjee died leaving behind 
the petitioners as his heirs and succes- 
sors, On 21 September 1951 the peti- 
tioners granted a sub-lease under the 
aforesaid lease of 11 July 1919 to one 
Madan Gopal Rungta. The latter, how- 
ever, was obstructed in his working of 
the mines under the Sub-lease by the 
Deputy Commissioner of Palamau in 
December, 1952. On 16 April 1953 
Madan Gopal Rungta entered into an 
agreement by which he agreed to pay 
royalty to Government of Bihar for 
working the mining rights covered by 
the sub-lease. In January, 1955 the 
whole of Ladi Estate vested in the 
State of Bihar under the Bihar Land 
Reforms Act, 1950. In 1959 the Con- 
troller of Mining Leases initiated a case 
for the modification of the terms of 
the lease dated 11 July 1919. On 28 
September 1959 after hearing the peti- 
tioners and also after hearing Madan 
Gopal Rungta who held a power of 
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attorney on behalf of the said peti- 
tioners, the said Controller in purport- 
ed exercise of his powers under Rule 6 
of the Mining Lease (Modification of 
Terms) Rules, 1956 modified the lease 
under the aforesaid registered docu- 
ment of 11 July 1919 and made it ter- 
minable with effect from 20 September 
1961. It is stated on behalf of the ap- 
pellant that this order of termination 
‘was made at the instance of Madan 
Gopal Rungta who pleaded that the 
Jease should be made terminable after 
the expiry of the sub-lease granted in 
his favour. On 11 December 1961 the 
Government of Bihar invited applica 
tions for grant of mining leases in res- 
pect of Gore in the Official Gazette, On 
10 September 1962 Madan Gopal Run- 
gta and his son Tribeni Prasad Rungta 
both applied for grant of a mining lease 
of the area, Certain other parties had 
also applied for mining lease in the 
area prior to this stage. On 13 Nov- 
ember 1962 a notice was issued to Tri- 
beni Prasad Rungta under S. 7 of the 


‘Bihar and Orissa Public Demands Re- 


covery Act demanding a sum of Rupees 
66,317.93 by way of dead rent and 
royalties which are alleged to have ac- 
crued during the period when Madan 
Gopal Rungta was working the mines 
under the aforementioned sub-lease. On 
1 April 1963 the appellant M/s. Hindus- 
tan Steel Limited applied for the grant 
of mining lease for an area of 67.26 - 
acres within the area. Some time in 
1963 Tribeni Prasad Rungta made an 
application under Art, 226 of the Con- 
stitution of India challenging the cer- 
tificate proceedings mentioned before 
and the High Court allowed the appli- 
cation and quashed the proceedings on 
23 November 1964. On 22 July 1965 
the Government of Bihar acting 
with the approval of the Central 
Government granted a mining lease 
to the appellant in respect of 67.26 
acres. On 17 October 1966 a lease 
was granted in favour of Bharat 
Marble Company. On 2 September 1968 
one S. K, Jain purporting to act on be~ 
half of the petitioners filed a writ peti« 
tion in the High Court of Patna in 
which it was prayed that the two 
feases in favour of the appellant and 
Bharat Marble Company should be 
quashed and cancelled. Soon after this 
writ petition had been filed, in April 
1970, one of the petitioners died. On 17 
September 1971 the High Court grant- 
ed a writ in favour of the petitioners , 
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before them and cancelled the two 
leases. M/s. Hindustan Steel Ltd. have 
now come on appeal against the judg- 
ment and order of the Patna High 
Court by which the two leases were 
cancelled. 


3. The petitioners trace ‘their 
title to the lease granted by Kumar 
Amardeyal Singh in favour of Pran 
Kristo Chatterjee who in turn assigned 
his right to the petitioners’ predecessor~ 
in-title. They claim that their predeces~ 
sor-in-title Vyomkesh Mukherjee had 
exercised his rights under the deed of 
assignment and had in fact raised iron 
ore until 1949 when he died. The peti- 
tioners claim to have remained in pos- 
session of the lease-hold property when 
the interest of the proprietor vested in 
the State of Bihar under the . Bihar 
Land Reforms Act, 1950 and they be- 
came the lessees under the State of 
Bihar on the same terms and condi- 
tions as were contained in the ‘original 
lease of 1919. The order of the Con- 


troller of Mining Leases is, according to, 


the petitioners, completely illegal and 
null and void. The Government of 
Bihar, they contend, acted illegally in 
inducting the present appellant as 
lessee of the property which forms a 
part of the original lease-hold property 
of 1919. It was on this basis that the 
petitioners asked the High Court to 
quash the two leases granted by the 
` Government of Bihar and also to pro- 
tect them in their possession and en- 
joyment of the lease-hold property. The 
only defence that was put up by the 
State of Bihar before the High Court of 
Patna was that the petitioners before 
the Patna High Court had defaulted in 
the payment of rents and royalties with 
effect from the date of vesting. The 
present appellant, however, put up a 
strong defence on the following 
grounds :— 


(a) The original Jease of 1919 did 
not give any mining rights to Kumar 
Amardeyal Singh so that he could not 
grant a valid mining lease in favour of 
Pran Kristo Chatterjee. 


(b) In any event, even if the peti- 
tioners could trace any title from the 
original lease of 1919, after the Bihar 
Land Reforms Act of 1950 they be- 
carne lessees under the State of Bihar 
and their lease has been terminated by 
the Controller of Mining Leases so that 
the State of Bihar was quite within its 
rights to execute the leases in favour 
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of the present appellant and of Bharat 
Marble Campany. 

(c) In any event the appellant has 
been granted a mining lease by the 
Government of Bihar and is now ad- 
mittedly in possession under that lease. 
Therefore, since the appellant is now in 
possession and has raised a serious 
question regarding the title of the peti- 
tioners, the appellant cannot be thrown 
out by an order obtained in a Writ 
petition. 

4, On these rival contentions 
the four cardinal issues that arise for 
decision are: 


(1) Could Kumar Amardeyal Singh: 
the proprietor of Ladi Estate, grant a 
mining lease? 

(2) What was the effect of the 
Bihar Land Reforms Act, 1950 upon 
the right and title, if any, of the peti- 
tioners? i f 

(3) Assuming that the petitioners | 
became lessees under the State of Bihar 
by reason of the Bihar Land Reforms 
Act, could the Controller of Mining 
Leases terminate their lease? 


(4) What is the effect of the pos- 
session that has been enjoyed by the 
appellant since the grant of the min- 
ing lease cn 22 July 1965? 

5. It will be more convenient if 
we dispose of issues Nos. 2 and 3 first. 


6. For considering the effect of 
the Bihar Land Reforms Act, 1950 on 
the petitioners’ title we shall proceed 
on the assumption that they were in 
enjoyment and possession of a valid 
mining lease which had been originally 
granted by Kumar Amardeyal Singh 
in 1919. Section 10 of the said Act 
which deals with subsisting leases of 
mines and minerals is in the following 
terms: 

“10. Subsisting leases of mines and 
minerals.— (1) Notwithstanding any- 
thing contained in this Act, where im- 
mediately before the date of vesting of 
the estate or tenure there is a subsist- 
ing lease cf mines or minerals com- 
prised in the estate or tenure or any 
part thereof, the whole or that part of 
the estate or tenure comprised in such 
lease shall, with effect from the date of 
vesting, be deemed to have been leased 
by the State Government to the hol- 
der of the said subsisting lease for the 
remainder of the term of- that lease, 
and such holder shall be entitled to 
retain possession of the lease-hold pro~ 
perty. 
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(2) The terms and conditions of the 
Said lease by the State Government 
shall mutatis mutandis be the same as 
the terms and conditions of the sub- 
sisting lease referred to in sub-sec. (1), 
but with the additional condition that, 
if in the opinion of the State Govern- 
ment the holder of the lease had not, 
before the date of the commencement 
of this Act, done any prospecting or 
development work, the State Govern- 
ment shall be entitled at any time be- 
fore the expiry of one year from the 
said date to determine the lease by giv- 
ing three months’ notice in writing: 

Provided that nothing in this sub- 
section shall be deemed to prevent any 
modifications being made in the terms 
and conditions of the said lease in ac- 
cordance with the provisions of any 
Central Act for the time being in force 
regulating the modification of existing 
mining leases. 

(3) The holder of any such Tease of 
mines and minerals as is referred to in 
sub-section (1) shall not be entitled to 
claim any damages from the outgoing 
proprietor or tenure-holder on the 
ground that the terms of the Iease exe- 
cuted by such proprietor or tenure~ 
holder in respect of the said mines and 
minerals have become incapable of 
fulfilment by the operation of this Act.” 


7. As the lease in favour of the 
[petitioners was subsisting on the date 
of vesting of the Ladi Estate, the lease, 
with effect from the date of vesting, 
became notionally a lease granted by 
|the State Government to the petitioners 
for the remainder of the term of that 
lease and the petitioners became entitl- 
ed to retain possession of the lease-hold 
property. There can be no manner of 
doubt that the Bihar Land Reforms 
Act, 1950 could not have put an end to 
the title of the petitioners. The only 
effect of that Act was this that instead 
of being lessees under Kumar Amar- 
deyal Singh and his successors, the 
petitioners became lessees directly 
under Government on the same terms 
and conditions on which the original 
lease had been granted to their pre- 
decessor-in-interest by Kumar Amar- 
deyal Singh. The statute itself is very 
clear on this point; the position has, 
however, been reaffirmed by a decision 
of this Court in the Bihar Mines Ltd. 
v, Union of India, AIR 1967 SC 887. 

8 The next issue that we have 


to deal with is as to the question whe- 
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ther the order dated 28 September 1959 
of the Controller of Mining Leases 
modifying the petitioners’ lease under 
the registered document of 1919 and 
directing that the said lease would ter- 
minate on 20 September 1961 was valid 
and effective in putting an end to the 
lease in September, 1961. The appellant 
sought to rely on this order before the 
High Court. But this also is a very 
lame stick on which the appellant reli- 
ed. A Division Bench of the Patna High 
Court has held that the order of the 
Controller of Mining Leases was invalid 
and of no legal effect whatsoever. This 
finding has been confirmed by thisļ|: 
Court in AIR 1967 SC 887 where 
it has been held that it is not the ef- 
fect of Section 10 of Bihar Land Re- 
forms Act that a subsisting lease con- 
tinues under the Government with the 
Government substituted as the lessor 
in place of the original lessor. It has 
further been held that Sec. 10 in effect 
creates a new statutory ease which 
comes into existence on the date when 
the estate is vested in Government. 


9. We now come to consider 
issue No. 1 as to the competence of 
Kumar Amardeyal Singh to grant a 
mining lease. A copy of the original 
registered document of 11 July 1919 by 
which Kumar Amardeyal Singh is 
reported to have granted the mining 
lease in favour of Pran Kristo Chat- - 
terjee, has been annexed to the peti- 
tion before the High Court. It is not 
anybody’s case that the document of 
11 July 1919 did not grant a lease of 
mineral rights to the said Pran Kristo 
Chatterjee.’ What is seriously challeng- 
ed by the present appellant is the title 
of Kumar - Amardeyal Singh to give 
such a grant. We shall deal with the 
items of evidence on which the peti- 
tioners rely to establish the title of 
Kumar Amardeyal Singh in this respect 
and also the objections of the appel- 
lant to those items. The first evidence 
on which the petitioners rely is a let- 
ter addressed by the Government of 
Bihar in November 1967 to the Deputy 
Commissioner of Palamau and Dalton- 
ganj. The letter was on the subject of 
ten applications of different parties for 
grant of mining leases for limestone 
and dolomite in village Barma, P. O. 
Daltonganj in the District of Palamau. 
The State Government communicated 
an order to the Deputy Commissioner 
in the following terms: 
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“Orders: In view of the judgment 
of the Supreme Court passed in Civil 
Appeals Nos, 172-174 of 1963 in Bihar 
Mines Ltd. v. Union of India and 
others, M/s. Quamruddin and Sons are 
_ alone entitled to remain in possession 

of the area in question for the period 
mentioned in the lease deed granted in 
their favour by the ex-proprietor of 
Ladi Estate, The area applied for by 
the aforesaid applicants are, therefore, 
not available for settlement. The ap- 
plications are accordingly rejected. 

By order of the Governor of Bihar 

nae: Sd/- C. P. Singh 

Deputy Secretary to Government” 

_._ 10. The argument made on be- 

half of the petitioners is more or Jess 
on the following lines. As a result of a 
Supreme Court decision, Government 
recognised in 1968 the competence of 
the ex-proprietor of Ladi Estate to 
grant mining leases, It was because 
there was already an existing lease 
granted by the ex-proprietor of Ladi 
Estate in the area concerned that Gov- 
ernment ordered the Deputy Commis- 
sioner that the area was not available 
for settlement with the various appli- 
cants for mining lease mentioned in 
that letter. This, it is argued, is a clear 
recognition by the State of Bihar of 
the competence of Kumar Amardeyal 
Singh to grant, as proprietor of Ladi 
Estate, mineral leases to others. Inci- 
dentally, one of the applicants who was 
refused mining lease as a consequence 
of that order, happens to be M/s. Bha~ 
rat Marble Company. Therefore, it is 
argued, neither the State nor the ap- 
pellant can now be allowed to resile 
from this position, The appellant meets 
this point by saying that the appellant 
who been granted a lease by the 
Government of Bihar in July, 1965 
cannot be bound by an admission made 
by Government in November, 1967. No 
estoppel as against a lessee can arise 
from any admission made by the lessor 
after the lease has been granted. 


f 1r. The petitioners next rely on 
i) a copy of Register ‘D’ in respect of 
village Adar, P. O. Daltonganj apper~ 
taining to Touzi No. 130 as well as (ii) 
another copy of Register ‘D’ of village 
Gore appertaining to Touzi No. 161 to 
establish that Kumar Amardeyal Singh 
was a proprietor and not merely a jagir- 
dar. It is contended on behalf of the 
petitioners that once the status of 
Kumar Amardeyal Singh as a propri- 
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etor is established there can be na 
question that he must also have been 
the proprietor of the underground 
mineral rights. For the proposition that 
the right of property of zemindars oT 
proprietors extends to sub-soil mine- 
rals of the land held by them, the peti- 
tioners rely on the authority of a deci- 
sion of this Court in the Lodna Colli- 
ery Company (1920) Ltd. v. Bhola Nath 
Roy, AIR 1964 SC 918 in which Raghu- 
bar Dayal J. delivering the judgment 
of this Court made the following ob- 
servation: À 
"We are, therefore, cf opinion that 
the right of property of the persons 
with whom resumed invalid Lakhraj 
land had heen settled being the same as 
of the zemindars, extends to the sub- 
soil minerals of the land held by them.” 
In the same case after referring to the 
preamble to Regulation II of 1973, 
Raghubar Dayal J. observed: : 
“It is thus clear from the above 
declarations that the’ zemindars, the 
proprietors of estates, were recognised 
to be the proprietors of the soil........« 
The right of the zemindars to the sub- 
soil minerals under their land follows 
from their being proprietors of the soil 
and has been recognised in a number of 
eases between the zemindars and per 
sons holding land under a tenure from 
them.” ee 
12. Tt is argued on behalf of the 
petitioners that the extracts from Regis- 
ter ‘D’ prove that Kumar Amardeyal 
Singh was really a proprietor of Ladi 
Estate though he has been described 
in some documents as ‘jagirdar’. It is 
contended on the authority of the 
Supreme Court decision just cited that 
all zemindars as proprietors of revenue- 
paying estates have rights over under- 
ground minerals and are entitled, there- 
‘fore, to grant a lease in respect of those 
rights. 
13. The Tearned Solicitor-Gene- 
ral appearing on behalf of’ the appel- 
Tant countered this plea of the peti- 
tioners by saying that entries in Regis~ 
ter ‘D’ can never be conclusive as to 
title. Our attention was drawn to Sec- 
tion 4 of the Land Registration Act 
1876 which though a Bengal Act (18 of > 
1876) is the Act applicable to Bihar. 
Section 4 of that Act deseribes the vari- 
ous registers which the Collector of 
every district has to prepare and main- 
tain. Register ‘D’ is described in that 
Section as an intermediate register of 


changes affecting entries in the general] 
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and mouzawar register. The Land 
Registration Act mentions the purposes 
as well as the contents of the four 
registers mentioned in Section 4. The 
intermediate register called Register 
D’; it appears, is kept for the purpose 
of recording all changes effected in the 
entries which stand in the other three 
registers, namely Register ‘A’ of reve- 
nue-paying lands, Register 'B’ of reve~ 
nue-free lands as well as the Mouzawar 
Register 'Œ of all lands, revenue-pay~ 
ing and revenue-free, so that by a 
reference to Register ‘D’ correct upto~ 
date information as to Registers ‘A’, ‘B’ 
and ‘C on all points recorded therein 
may be obtained at any time, The names 
and addresses of the proprietors of 
every estate which comprises lands 
situate in a district are to be found in 
Register ‘A’. It is clear therefore that 
Register ‘D’ will ordinarily show chan- 
ges in the names of proprietors which 
are to be posted in Register ‘A’ as a 
result of mutation proceedings, Ordi- 
narily, a proprietor will take good care 
to have his name registered under the 
Land Registration Act in the Collec~ 
tor’s registers for, otherwise, he cannot 
be entitled to claim rent from his te- 
nants since, under Section 78 of the 
Land Registration Act no one is bound 
to pay rent to any person claiming 
such rent as proprietor or manager of 
an estate unless his name is registered 
under the Act. All the same, even 
when a name is posted in a register as 
proprietor as a result of a mutation 
proceeding, the person whose name is 
posted cannot claim that he auto- 
matically establishes his title as pro~ 
prietor of the estate concerned. In 
Nirman Singh v. Lal Rudra Partab 
Narain Singh, 53 Ind App 220 = 


(AIR 1926 PC 100) the Judicial 
Committee of the Privy Council 
held that proceedings for the 


mutation of names are not judicial 
proceedings in which title to and pro- 
prietary rights in immovable property 
can be determined, The Privy Council 
further held that mutation proceedings 
are in the nature of fiscal enquiries ins~ 
tituted in the interest of the State for 
the purpose of ascertaining which of 
several claimants for the occupation 
of certain denomination of immovable 
property may be put into occupation 
of it with greater confidence that the 
revenue for it will be paid. The Privy 
Council clearly held that revenue autho- 
rities have no jurisdiction to pronounce 
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upon the validity of claims of title so 
that orders in mutation proceedings can-= 
not be treated as conclusive evidence of 
proprietary title. The learned Solicitor - 
General relied also on a decision of 
this Court in Sri Murudeswarar Temple 
v. Dhanalakshmi Ammal, Civil Appeal 
No. 236 of 1961, D/ 10-1-1963 (SC) 
where this Court held that a certified 
copy of the revenue extract showing a 
Jand as entered in the name of the 
particular temple is not conclusive of 
the right of the temple to the 
land, for a revenue record meres 
ly shows that the Government re- 
gards the person in whose name the 
Jand is entered as responsible for pay~ 
ment of revenue. “Such an entry may, 
prima facie. be good evidence of posses- 
sion and even of the right to hold the 
land, but in law it is not conclusive.” 


14. On the strength of these 
authorities the learned Solicitor-General 
contended that the entries in the Regis- 
ter ‘D’ on which the petitioners rely 
eannot be taken as conclusive evidence 
as to the title of Kumar Amardeyal 
Singh. In our opinion there is consider- 
able substance in this contention of 
the learned Solicitor-General. Tt is 
true that the extracts from Register 
‘D’ are strong prima facie evidence in 
support of the petitioners’ claim that 
Kumar Amardeyal Singh was a pro- 
prietor of Ladi Estate but it is not 
possible to treat his evidence as con- 
clusive on the point. 


15. We now come to the last 
issue asto the effect of the possession 
enjoyed by the appellant since 
the grant of the mining lease to 
the appellant by the Government of 
Bihar on 22 July 1965. As for the fact 
of possession by the appellant of the 
area covered by the mining lease it ap- 
pears that the petitioners have admit« 
ted that fact before this Court in con- 
nection with the appellant’s application 
for stay of the order dated 17 Septem- 
ber 1971 of the Patna High Court. In 
its petition before this Court the appel- 
lant in paragraphs 5 and 6 states as 
follows :— 


“5. That after the termination of 
the alleged lease in favour of Respon- 
dents Nos. 1, 2 and 3 w.e.f. September 
19, 1961 the State Government notified 
the area under Rule 58 of the Mineral 
Concession Rules 1960 to make a fresh 
grant, Notification was published in 
official Gazette on 11-12-1961. The ap-: 
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pellant in response to the said notifica- 
tion applied for the area. Mr. M. G. 
Rungta and Mr. T. P. Rungta, father 
and son also applied separately for the 
area. The mining lease for the area 
was finally granted by the Govern- 
ment of Bihar to the appellant by order 
dated 22-7-1965 under the Mineral Con- 
cession Rulés 1960 and the mining lease 
was executed in favour of the Appel- 
Jant on 17-10-1966. 


6. After having got the possession 
of the area, the appellant commenced 
preliminary mining operations in the 
area, The appellant has so far invested 
over Rupees 1,50,000 on machinery and 
equipment etc. The iron ore (magnetite) 
extracted from the mines are being 
directly used by the Appellant itself 
in its coal washeries for beneficiation 
of the coal for use in steel plants.” 


In reply to these averments of the ap- 
pellant, the petitioners have more or 
less admitted the appellant’s claim of 
possession. In paragraphs 4 and 5 of 
the affidavit filed on their behalf in 
reply to the appellant’s petition, the 
petitioners merely say (i) that the 
allegations contained in paragraphs 5 
and 6 of the appellant’s petition are 
matters of record and (ii) that they 
do not admit the allegations and put the 
appellant to strict proof thereof. In 
Paragraph 7 of the same affidavit, how~ 
ever, the petitioners make a positive 
statement in the following language :— 


“I say that as far as I am aware 
the petitioner has only commenced the 
prospecting operations in the same 
area and has not commenced any real 
mining operation.” 


In other words, the petitioners admit 
that the appellant has already been 
carrying on prospecting operations in 
the disputed area which is impossible 
unless the appellant has been in posses- 
sion of the land. It is also significant 
that in their writ application before the 
High Court the petitioners have asked 
for a rule nisi calling upon the appel- 
lant to show “why if the circumstances 
so require, the petitioners be not restor- 
ed into possession’? of the disputed 
lands. It seems clear to us that the 
appellant had actually been put into 
possession of the land in respect of 
which Bihar Government gave the ap- 
pellant a mining lease and also that 
the appellant has been carrying on 
mining operations in that area, Accord- 


ing to the appellant the fact that it 
is in possession of the disputed land 
should be a strong reason for not throw- 
ing the appellant out of possession of 
the disputed land in a summary pro~ 
ceeding like a Writ Petition. 


16. It was argued that since the 
appellant has raised a serious question 
as to the validity of the petitioners’ 
title and since it has proved its present 
possession of the disputed lands the ap- 
pellant should not be disturbed without 
adjudication of the question of title in 
a proper action. The learned Solicitor- 
General relied strongly on the decision 
ofthis Court in Sohan Lai v. The Union 
of India, (1957) SCR 738 = (AIR 1957 
SC 529). In that case where a serious 
dispute on questions of fact between 
the parties was raised and in particular 
the questicn arose as to whether one 
of the parties had acquired any title 
to the property in dispute, this Court 
held that proceedings by way of a 
writ were not appropriate in a case 
where the decision of the Court would 
amount to a decree declaring a party’s 
title and ordering restoration of posses- 
sion. This Court further held that 
the proper remedy in such a case is 
by way ofa title suit in a Civil Court 
and the alternative remedy of obtain- 
ing relief by a writ of mandamus or an 
order in the nature of mandamus could 
only be had if the facts were not in 
dispute and the title of the property 
in dispute was clear, 


17. The petitioners sought to 
rely on the case of Mohd. Hanif v. 
State of Assam, (1969) 2 SCC 782 in 
support of their proposition that since 
they have adduced sufficient evidence 
to show at least prima facie title in 
respect of the disputed lands they are 
entitled to be protected from ouster 
from their lands by an executive action 
on the part of the State Government. 
In the case of Mohd. Henif, (1969) 2 
SCC 782 the Government of Assam 
sought to resume certain lands which 
had been originally settled by the 
British Crown with one Capt. S. N. 
Manley who had sold his right and title 
in the land tothe predecessor-in-in- 
terest of Mohd. Hanif. Mohd. Hanif 
filed an application in the Assam High 
Court under Article 226 of the Con- 
stitution of India. The High Court dis- 
missed Mohd. MHanif’s petition on the 
ground thas his petition raised disputed 
questions of title and that he should 
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therefore be relegated to a suit in the 
civil Court. Mohd. Hanif appealed 
against the decision of the High Court to 
this Court which allowed the appeal and 
held that the object of a proceeding 
under Article 226 is to ensure that the 
law of the land is implicitly obeyed 
and that various authorities and tri- 
bunals act within the limits of their res- 
pective jurisdiction. This Court further 
held that though ordinarily in a pro- 
ceeding under Art. 226 of the Constitu- 
tion the High Court is not concerned 
with the mere determination of the 
private rights of the parties, the Arti- 
cle provides a remedy against the viola- 
tion of the rights of the citizens against 
the State or the statutory authority. 

18. The case of Mohd. Hanif, 
(1969) 2 SCC 782 is, in our opinion, easi- 
ly distinguishable from the instant case. 
That was clearly a case of executive in- 
terference with the possession of the 
petitioner Mohd. Hanif. Here however 
the petitioners do not have possession 
of the mineral rights for the protection 
of which they. invokedthe High Court 
for assistance in their writ petition. If 
the petitioners have to be given any 
relief inthe instant case, it would be 
necessary to disturb the existing posses- 
sion of the appellant. No support for 
Such an order can be found in the deci- 
sion in Mohd. Hanif’s case, (1969) 2 SCC 
782. 

19. Having regard to the view 
that we have taken of this case we 
cannot uphold the decision of the 
Patna High Court. We notice that the 
Patna High Court in more than one 
place in its judgment has used the ex- 
pression “prima facie” in describing the 
state of affairs in connection with the 
right of Kumar Amardeyal Singh to 
grant a lease in respect of mineral 
rights. Apparently, the High Court felt 
that on the materials before it, it could 
not come to the condlusion that the title 
of the petitioners had been established 
conclusively. The main foundation of 
the petitioners’ title was the mining 
lease given by Kumar Amardeyal 
Singh in 1919. The party who is now 
in possession of the disputed lands has 
thrown doubt about the competence of 
Kumar Amardeyal Singh to grant such 
a lease. The petitioners have failed to 
produce any clear conclusive and un- 
impeachable documentary evidence in 
support of their- contention that Kumar 
Amardeyal Singh was a “proprietor” 
who could have granted such a lease, 
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That is why the High Court did not 
come toa definite conclusion regarding 
the title of the petitioners and remain- 
ed content by saying that the peti- 
tioners had shown prima facie title. 
These are not circumstances in which, 
in our opinion, the petitioners can be 
put into possession by the High Court 
by displacing the appellant. 


20. In our opinion, therefore, 
the appellant should succeed in this 
appeal. Accordingly, we set aside the 
judgment and order dated 17 Septem- 
ber 1971 of the Patna High Court and 
allow the appeal. In the peculiar facts 
and circumstances of this case we 
direct that the parties should bear their 
own respective costs. 


21, Before parting with the 
case, however, we ought to make it 
clear that this judgment is not to be 
taken as a determination of the ques- 
tion of title of the petitioners, We can- 
not disregard the fact that ever since 
the grant of the mining lease by Kumar 
Amardeyal Singh in 1919 the peti- 
tioners and their predecessor-in-interest 
have actually enjoyed the title. They 
even gave a sub-lease to Madan Gopal 
Rungta so that until a new lease was 
granted by the Government in favour 
of the appellant the petitioners were in 
possession of the disputed lands either 
directly or constructively through 
Madan Gopal Rungta. It is quite like- 
ly that when the Bihar Land Reforms 
Act came and the Controller of Mining 
Leases passed an order cutting short 
the duration of the lease of the peti- 
tioners, the petitioners were not so 
alert as to asserting their rights against 
the Government of Bihar who found 
the field clear to give a fresh lease in 
favour of the appellant. The fact re- 
mains that the petitioners have shown 
clear possession of the disputed lands 
from 1919 to 1965 and they have also 
shown strong prima facie title. There- 
fore, we are not prepared to deprive 
the petitioners of an opportunity to 
prove their title in a suitably framed 


suit. 
Appeal allowed. 
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Index Notes = (A) Excess Profits 
ax Act (1940) Schedule I Rule 12 — 
While determining whether an expen- 
diture is reasonable and necessary 
regard must be had to the commercial 
expediency, (Para 6) 


Brief Note:— (A). Rule 12 is de~ 
signed to prevent the dissipation of the 
excess profits by inflating expenditure 
which has no relation to the require- 
ments of the business. The test is, whe- 
ther the expenditure is unreasonable 
and unnecessary having regard to the 
requirements of the business and in 
the case of directors’ fees or other pay~ 
ments for services to the actual servi~- 
ces rendered. There is of course no re~ 
ference in this rule to commercial ex- 
pediency or commercial practice in con~ 
sidering whether an expenditure is un- 
reasonable and unnecessary having 
regard to the requirements of the busi~ 
ness. But that is another way of say- 
ing that all relevant factors must be 
taken into consideration by the Excess 
Profits Tax Officer in considering whe- 
ther that expenditure is reasonable and 
necessary. (Para 6) 


When huge profits are earned by 
company not due to any activity of the 
managers but due to war situation, the 
Government is entitled to a certain 
share of the excess profits computed 
under the Act. Any commission paid on 
the excess profits for which the mana- 
gers or employees made no sort of con- 
tribution would ex facie be unreason- 
able and unnecessary. Caselaw dis- 
cussed. (Para 6) 
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Allahabad Manufacturing & 
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Advocates, with him), for Respondent. 


The following Judgment of the 
Court was delivered by 


JAGANMCHAN REDDY, J.:— 
These appeals are by special leave 
against the judgment of the Allahabad 
High Court in a reference under S. 21 
of the Excess Profits Tax Act, 1940 
(Hereinafter called the ‘Act’) read with 
S. 66 (2) of the Indian Income-tax Act, 
1922. The questions referred were in 
respect of the two chargeable account- 
ing periods being January 1, 1945 to 
December 31, 1945 and January 1, 1946 
to eer 31, 1946 and are given below: 

1. Wheher on the facts and cir- 
cumstances of this case the amount of 
Rs, 5,39,057/- was rightly disallowed 
under rule 12 (1) of the Schedule to the 
Excess Profits Tax Act? 


2. Whether on the facts and cir- 
cumstances of this case the amount of 
Rs. 1,28,743/- was rightly disallowed 
under rule 12 (1) of Schedule I to the 
Excess Profits Tax Act? i 
Both these questions were answered in 
the affirmative. 


_ 2 The facts and circumstances 
of the case on which ‘these answers 
were given are: The assessee is a 
public limited company (hereinafter 
called the ‘Corporation’) having several 
branches and subsidiary companies, 
has a Board of Directors which looks 
after its business. The branches of the 
Company are looked after by managers 
who are members of the Board of 
Directors. It appears that for a long! 
time and even before the Act came 
into force the corporation has been re~ 
munerating its directors including the 
Managing Director and branch mana- 
gers by way of commission based on 3 
certain fixed percentage of its net au~- 
dited profits. This commission was in 
addition to the directors’ fees and/or 
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stipulated monthly salary. In the case 
of a branch manager the amount of 
commission to be paid was calculated 
on the profits of the branch of which 
he was in charge. In the case of others 
the profits made by the Corporation as 
a whole were. taken into consideration. 
The commission to be paid was either 
fixed at the time of appointment or by 
resolution passed subsequently. In. so 
far as the two chargeable accounting 
periods are concerned, the position In 
regard to the payment of the commis- 
sion has been set out in the statement 
of the case but this is not relevant for 
the purpose of these appeals except to 
note, as we have earlier mentioned, 
that the commission was to be calculat- 
ed with reference to the net audited 
profits which phrase was clarified by 
a resolution of the Corporation dated 
February 24, 1940, That resolution is 
as follows: | 

“Commission. 

In order to regularise previous Re~ 
solutions on the subject of Managerial 
commission, the Board resolved that 
commission on profits would be pay- 
able to the Managing Director and the 
Branch Managers entitled thereto, on 
net audited profits, only after deprecia- 
tion had been allowed for but prior to 
any allocation or appropriation of such 
profits including provisions for taxa- 
tion.” i 
Though it is not mentioned in the state- 
ment of the case we can take judicial 
notice of it that the Excess Profits Tax 
Bill was introduced in the Central 
Legislative Assembly on January 27, 
1940 and after it was passed, received 
the assent of the Governor-General on 
April 5, 1940. On July 27, 1940 the 
phrase ‘including provision for taxa- 
tion’ was further clarified by the fol- 
flowing resolution:— 


“The Board, therefore, resolved 
that the words ‘including provision for 
taxation’ were intended to and did 
specifically cover all forms of taxation 
including the Excess Profits Tax and 
other like impositions and, therefore, 
no deduction of excess profits tax and 
other like impositions from the audited 
profits should be made prior to 
the calculation of Managerial commis- 
sions. The Board also resolved that this 
ruling, .which could only be regarded 
as fair and reasonable should have 
effect retrospectively to the commis- 
sion paid in respect of the year 1939,” 
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In respect of the chargeable accounting 
period ending December 31, 1945 the 
Excess Profits Tax Officer had observ- 
ed in his order dated December 15, 
1947 as follows: 


“For reasons stated in the order 
dated 30-3-1945 and Rule 12 Schedule F 
for the chargeable accounting period up 
to 31-12-1943, I hold that, having 
regard to the requirements of the busi- 
ness and the actual services rendered 
by the persons concerned, the commis- 
sion allowed to the management and 
directors is both unreasonable and un- 
necessary. Any payment in excess of 
the agreed proportion of the net pro- 
fits after deduction of Excess Profits 
Tax is not justified.” 

The Excess Profits Tax Officer accord- 
ingly held that Rs. 11,47,143 for the 
first chargeable accounting period and 
Rs. 11,06,693 for the second charge- 
able accounting period could not be 
allowed and was further of the view 
that a portion of it was not reason- 
able and necessary having regard to 
the requirements of the business and 
the actual services rendered by the 
persons concerned. It was pointed out 
that the commission of the nature 
under consideration was being paid by 
the Corporation even before the Act 
came into force and that such commis- 
sion was being allowed in its entirety 
for purposes of computing profits under 
S. 10 of the Income-tax Act, 1922 in 
the two corresponding assessments 
made under S. 10 of the Income-tax 
Act. Though this was so under the 
Income-tax Act the Excess Profits Tax 
Officer on the facts of the case and 
having regard to rule 12 of the Sche- 
dule to the Act took the view that 
since the commission in the respective 
chargeable accounting periods were 
paid out of the profits which could not 
be retained by the Corporation, a por~ 
tion of the commission attributable to 
the Excess Profits Tax Act earned in 
the peculiar circumstances of a national 
calamity was not “reasonable and 
necessary” within the meaning of the 
said rule. It was found that for the 
first chargeable accounting period the 
Excess profits payable were approxi- 
mately Rs. 64,36,000/~ but if the com- 
mission was to be paid on the net au- 
dited profits of Rupees 1.37 crores, 
the whole excess profits which 
could not be retained by the Cor- 
poration for its own use would 
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be taken into account for the pay- 
ment .of the commission as such 
be determined the portion to be dis- 
allowed was at 8.4% of the said excess 
profits which will be payable to the 
State on account of the Excess Profits 
Tax liability. On this basis the amount 
worked out was Rs. 5,39,057. Applying 
the same method for the following ac- 
counting chargeable period ended March 
31, 1946 he determined the amount as 
Rs. 1,28,743/-. These two amounts were 
disallowed in the assessments for the 
respective chargeable accounting peri- 
ods. In arriving at these amounts, 
the Excess Profits Tax Officer ignoréd 
the terms of appointment and the reso- 
lutions and drew support from the 
orders passed by the Tribunal in res- 
pect of the two prior assessments for 
the accounting periods ended Decem- 
ber 31, 1943 and December 31, 1948, 
against which orders of the Tribunal a 
reference had earlier been made to the 
Allahabad High Court. This reference 
was then pending before it when the 
subsequent assessments were being 
dealt with. In the appeals against as- 
sessments made for the accounting 
periods in the instant case, it was ad- 
mitted on behalf of the Corporation be- 
fore the Tribunal that there was no 
new material other than what was on 
record in the Excess Profits Tax assess- 
ment files and the Tribunal files relat- 
ing to the chargeable accounting periods 
for the ‘years 1943 and 1944. These files 
were produced before the Tribu- 
nal in the appeals for the assess- 
ments in question. The Tribunal how- 
ever dismissed those appeals following 
its earlier decision relating to the 
chargeable accounting periods for 
1943 and 1944. Against that order 
the High Court on a reference under 
the Act considered a similar question, 
viz. whether the amounts claimed by 
the Corporation in respect of each of 
the assessment year was rightly dis- 
allowed under rule 12 (1) of the First 
Schedule to the Act. 


3. In the earlier reference for 
the assessment in respect of the assess- 
ment years 1943 and 1944, a Bench of 
the Allahabad High Court in British 
India Corporation Ltd. v. Commr. of 
E. P. T. (1958) 33 ITR 826 (All) con- 
sisting of Bhargava, J. (as he was) and 
Mehrotra, J. were of the view that the 
findings of the Excess Profits Tax Offi- 
cer that the payments were both not 
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necessary and not reasonable amounted 
to holding that the previous practice 
and agreements gave no indication that 
the commission had to be paid without 
deducting the excess profits tax from 
the net profits and that the payments 
made were beyond the terms of the 
agreement. According to that court this 
was not the basis on which the ques- 
tion of reasonableness and necessity of 
the payments had to þe decided. But 
what the Officer and the Tribunal 
ought to have decided is the question 
whether or not these payments were 
necessary and justified, having regard 
to the ordinary commercial practice 
and commercial expediency and taking 
into account the services rendered by 
the persons to whom the payments 
were made. Bhargava, J. who deliver- 
ed the judgment of the Bench in arriv- 
ing at the conclusion that the disallow- 
ance of the amounts was not justified 
followed a Full Bench judgment of that 
Court in Shyamlal Pragnarain v. C. I. T. 
27 ITR 404=(AIR 1955 AIl 299). In 
that Full Bench it was observed that 
what the Excess Profits Tax Officer 
had to bear in mind is that the amount 
could be disallowed in whole or in part 
if it was found that it was not reason- 
able and it was not necessary having 
regard to the requirements of the busi- 
ness and the actual services rendered 
by the managers. The question as to 
the terms of the contract, it said “may 
have been a matter of importance as 
between the employer andthe em- 
ployee but not for the purposes of the 
determination of the question of rea- 
sonableness or necessity either under 
the Income-tax Act or the Excess Pro- 
fits Tax Act” which had to be judged 
in the light of the’ requirements of 
business and to the exigencies of the 
business keeping in view ordinary com- 
mercial practice and commercial ex- 
pediency. 


4, When the Tribunal decided 
the appeal which is the subject matter 
of this reference, the decision of the 
High Court, as we said earlier, had not 
been rendered and consequently it did 
not have the benefit of that decision. 
The High Court in the judgment under 
appeal however observed: 


“The Full Bench did not discuss 
whether for disallowing a deduction 
both unreasonableness and want of 
necessity are required or either is 
enough and presumed presumably from 
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the fact that both reasonableness and 
necessity are required for allowing it 
that both are required. As the ques- 
tion was not expressly raised before 
and decided by Bhargava and Mehro- 
tra, JJ. in one case and the Full Bench 
in the other case, the assumption on 
which they proceeded would not bind 
us.” 

5. Tn our view, these observa- 
tions are not justified because in both 
those cases the aspects referred to were 
certainly kept in view in determining 
the questions before them. It appears 
that the Revenue did not appeal against 
the decision of Bhargava and Mehro- 
tra, JJ. in the case above referred. The 
Excess Profits Tax Officer had made 
the assessments basing them on the 
reasons given in the earlier orders 
relating to the chargeable accounting 
years 1943 and 1944 which were 
referred to in the statement of the 
case. We also find that the High Court 
in its earlier judgment was not justifi- 
ed in thinking that the Excess Profits 
Tax Officer had not applied the require- 
ae of rule 12 of the Schedule to the 

ct. 


6. Rule 12 (1) of Schedule I 
which is relevant is as follows: 

*(1) In computing the profits of 
any chargeable accounting period no 
deduction shall be allowed in respect of 
expenses in excess of the amount which 
the Excess Profits Tax Officer consi- 
ders reasonable and necessary having 
regard to the requirements of the busi- 
ness and, in the case of directors’ fees 
or other payments for services, to the 
actual services rendered by the person 
concerned: 


Provided that no disallowance 
under this rule shall be made by the 
Excess Profits Tax Officer unless he 
has obtained the prior authority of 
ne Commissioner .of Excess Profits 

ax.” 


This rule is designed to prevent the 
dissipation of the excess profits by 
inflating expenditure which has no 
relation to the requirements of the 
business. The test is, whether the ex- 
penditure is unreasonable and unneces~ 
sary having regard to the requirements 
of the business and in the case of direc- 
tors’ fees or other payments for servi- 
ces to the actual services render- 
ed. There is of course no refer- 
ence in this rule to commercial ex- 
pediency or commercial practice in con- 
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sidering whether an expenditure is un- 
reasonable and unnecessary having 
regard to the requirements of the busi- 
ness. But that is another way of say- 
ing that all relevant factors must be 
taken into consideration by the Excess 
Profits Tax Officer in considering whe- 
ther that expenditure is reasonable and 
necessary. What it means is that the 
Excess Profits Tax Officer could not 
apply the rule to increases that can be 
justified on ordinary commercial prin- 
ciples because an increase in profits 
may in certain cases be due to increase 
in the activity of the management or 
increase in the establishment justifying 
a corresponding increase in the expen- 
diture. The Full Bench decision in 
Shyamlal’s case, 27 ITR 404 = (AIR 
1955 All 299) came up for considera- 
tion by this Court in Ahmedabad 
Manufacturing & Calico Printing Co. v. 
Commr. of E. P. T., 38 ITR 675=(AIR 
1960 SC 1297). That was also a case 
where the question was whether in de- 
termining the profits on which the 
percentage had to be determined for 
payment of bonus to five of its em- 
ployees and the contribution to be 
made to the provident funds of 53 em- 
ployees, deduction of depreciation, 
income-tax and super-tax in respect of 
first category and deduction of income~ 
tax or excess profits tax in respect of 
the second category could be made be- 
fore arriving at the profits. The Ex- 
cess Profits Tax Officer came to the 
conclusion that the payments were un- 
necessarily large and unreasonable hav- 
ing regard to the requirements of the 
business and without taking up each 
individual case he held, applying R. 12 
that it was not necessary for the as- 
sessee company for the purpose of its 
business to calculate the bonus or the 
contribution on that basis of net pro- 
fits before the deduction of excess pro- 
fits tax, He accordingly disallowed the 
excess of the payment calculated with- 
out deduction of that tax. In upholding 


_the disallowance this Court held that 


there was material on which the Ex- 
cess Profits Tax Officer could arrive at 
a finding and on which the Tribunal 
could confirm that finding. In that case 
also the Excess Profits Tax Officer, in 
the assessment order relating to the 
chargeable accounting year ending 31- 
12-1943 gave sufficient reasons for dis- 
allowing the amounts which reasons 
were incorporated by reference in the 
assessment orders pertaining to the dis- 
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allowance of the claim in the charge- 
able accounting years in question. | In 
the earlier order the reasons given 
were as follows: 

_ “The rates of commission were fix~ 
ed Jong prior to the commencement of 
the present war and no deduction was 
admittedly made for the Excess Pro- 
fits Tax liability in computing the net 
profit of the corporation for the pur~ 
pose of calculating commission payable 
to directors and management. As a 
result of war conditions the profits of 
the Corporation have gone up tremen- 
dously from about Rs. 10 lakhs in the 
pre-war period to about Rs. 2 crores 
during the relevant chargeable account- 
ing period and the commission to mana= 
gement on the basis of net profits has 
risen in the same proportion. Since 
the Excess Profits Tax, which jis in- 
tended to prevent the owner of a busi- 


ness from making a large fortune out. 


of what is a national danger, is not de- 
ducted out of net profits in calculating 
commission, ‘an employee stands to 
benefit from the national emergency to 
a greater extent than an employer’: 
(Walchand & Co. Lid. v. The Hindus- 
tan Construction Co, Ltd. (1944) 12 
ITR 104 (Bom) It, therefore, appears 
both unnecessary and unreasonable to 
pay more than the agreed proportion of 
the profits after deduction of Excess 
Profits Tax. In the circumstances, J 
hold that the increased expenditure 
under commission although of a nature 
which under the provisions of S. 10 of 
the Income-tax Act, is in itself an al~ 
lowable deduction, is unreasonable and 
unnecessary having regard to the 
requirements of the business and the 
actual services rendered by the persons 
concerned.” 

After giving these reasons he went on 
to say: 

“Having held that the aforesaid 
payments of commission are unjustifi~- 
able and exceptional the question ari- 
ses as to what the reasonable amount, 


having regard to the requirements of. 


the business and the actual services 
rendered by the persons should be. As 
mentioned above, any payment in ex~ 
cess of the agreed proportion of the net 
profits after deduction of Excess Pro-~ 
fits Tax is unreasonable and unneces~ 
sary.” 

The Excess Profits Tax Officer ac- 
cordingly computed what was the 
reasonable amount of commission which 
should be allowed. We can find very 
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little justification in the criticism that 
no reasons have been given by the Ex- 
cess Profits Tax Officer or the Tribunal 
for not allowing the entire commission 
claimed or: the basis of the audited ac~- 
counts without deducting the taxes paid 
including the excess profits tax. It is 
obvious that when huge profits are 
earned not due to any activity of the 
managers but due to war situation, the 
Government is entitled to a certain 
share of the excess profits computed 
under the Act. Any commission paid on 
the excess profits for which the manas 
gers or employees made no sort of con= 
tribution would ex facie be unreason~ 
able and unnecessary and the Excess 
Profits Tax Officer was perfectly jus- 
tified in disallowing certain proportion 
which according to him was unreason= 
able and unnecessary having regard to 
the requirements of the business, Tn 
this view, the answers rendered by the 
High Court cannot be disturbed , and 
these appeals are accordingly dismiss- 


ed with costs, ; 
` Appeals dismissed: 
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(1932) 16 Tax Cas 253=(1932) T 
KB 124, Anglo Persian Oil Co, 
Ltd. v. Dale 45 
(1927) 11 Tax Cas 372, B. W. _ 
_ Noble Ltd. v, Mitchell 12, 13 
(1926) 10 TC 155, Atherton v. Bri- 
ve Insulated and Helsby Cable 
td. 
Mr. B. Sen, Sr. Advocate (M/s. B. 
D. Sharma and R. N. Sachthey, Advo- 
cates, with him), for Appellant; M/s. 
S. Swaminathan, D. P. Mohanthy and 
Mrs, S. Gopalakrishnan, Advocates, for 
Respondent. 


The following Judgment of the 
Court was delivered by 

HEGDE, Ja— The Commissioner 
of Income-tax, Madras is appealing 
against the decision of ‘the Madras 
High Court in a Reference under Sec- 
tion 66 (2) of the Indian Income-tax 
Act, 1922 (to be hereinafter referred to 
as the Act) after obtaining certificate 
of fitness from the High Court. 


2. The question before the au~ 
thorities under the Act was whether 
the payment of Rs, 2,50,000/- made by 
the respondent-assessee which ill 
hereinafter be referred to as the “com~ 
pany” for the termination of managing 
agency is an allowable deduction in 
computing ‘the total income of the com~ 
pany for 1956-57. The Income-tax Offi~ 
cer as well as the Appellate Assistant 
Commissioner rejected the claim of the 
Company that it was a Revenue expen~ 
diture but the Tribunal in appeal up- 
held the contention of the Company. 
Aggrieved by the decision of the Tri- 
bunal, the Commissioner demanded a 
case to be stated for obtaining the opi- 
reat of the High Court on the ques~ 
tion: 

“Whether on the facts and in the 
circumstances of the case the payment 
of Rs. 2,50,000/- made for the termina~ 
tion of Managing Agency is an allow- 
able deduction in computing the total 
income of the assessee company for 
1956-57.” 


3 The Tribunal refused to state 
the case taking the view that its find- 
ings are findings of fact. Thereafter the 
Commissioner moved the High Court 
under S. 66 (2) and at the instance of 
the High Court, the Tribunal stated 
the case and submitted the aforemen- 
tioned question of law to the High 
Court. But the High Court answered 
that question in the affirmative and in 
favour of the Company. 
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4. Let us now have a look af 
the facts, The assessee was a Public 
Limited Co., originally known as 
Ashok Motors Ltd. It was incorporated 
on September 7, 1948. The Articles of 
Association of the Company authorised 
it to carry on various businesses, 
such as manufacturers, assemblers, 
dealers, hirers repairers of motor 
cars, motor-cycles, motor buses, lor- 
ries, trucks ete. In particular it 
authorised the Company “to im- 
port into India Austin Cars and other 
Austin products, to assemble Austin 
products from their components, to 
undertake the progressive manufacture 
in India, of such parts of Austin pro- 
ducts as can under suitable provisions 
for such manufacture be manufactured 
thereto, supply Austin products and 
parts to accredited distributors for 
resale to the public in India and to 
provide adequate facilities for the pro~ 
mpt servicing of Austin products in 
India.” 

5. The Company appointed Car 
Builders Limited, as their managing 
agents under an agreement dated Octo- 
ber 18, 1948 for a term of 14 years 
from the date of its registration. The 
managing agents were to be paid at 
the rate of Rs, 2,000/- per mensem as 
office allowance and 10 per cent of the 
annual profits with a minimum of 
Rs. 18,000 per annum in case of inade~ 
quacy or absence of profits. 

6. Initially the business of the 
Company consisted in the assembly and 
sale of Austin cars and Leyland Trucks. 
During the year 1952, the Government 
of India referred the question of esta- 
blishing an Automobile Industry in 
India to the Tariff Commission. The 
Company prepared and submitted a 
comprehensive memorandum to the 
Tariff Commission for the manufac- 
ture of Leyland Trucks. It also parti- 
cipated in the proceedings of the Tariff 
Commission. The Government instruct- 
ed the Company to take up the manu- 
facture of Leyland Commercial Vehi- 
cles, From April 1954, the Company 
ceased to assemble Austin Cars in view 
of the Government decision and en-. 
gaged itself in the manufacture of Ley- 
land Commercial Vehicles. The pro- 
gress of the scheme was reviewed by 
all the Directors on January 24, 1955 
when the Union Minister for Commerce 


‘ and Industry was also present. In the 


course of the discussion, the Union 
Minister suggested to the Company to 
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invite Leylands to provide capital as 
and when required till their holding 
bore to the existing paid up capital in 
the ratio of 40/45 to 50/55 per cent 
subject to a maximum of half a million 
pounds. The Company was asked io 
raise the remaining capital in India. 
The Minister is stated to have assured 
that the Government would arrange 
for the required capital in India but 
that responsibility would be in the 
nature of contingent liability and that 
it would accept such a liability only if 
the Managing Agency is abolished. The 
Directors pointed out to the Minister 
that they had already taken steps to 
terminate the services of the managing 
agents on payment of compensation. 

On January 29, 1955, by means of 
an agreement between the Company 
and the managing agents, the managing 
agency agreement was terminated sub- 
ject to the condition that the managing 
agents were to be paid compensation in 
a sum of Rs. 2,50,000/~. The Company 
paid the said sum during the accounting 
year ended on December 31, 1955, rele- 
vant to the assessment year 1956-57. 
The Company claimed deduction of the 
same in its assessment as Revenue ex- 
penditure laid out wholly and exclu- 
sively for the purpose of the business 
in the relevant previous year. It may 
also be mentioned that at about this 
time the Company entered into an 
agreement with Leyland Motors Limi- 
ted, Leyland U. K, for participation of 
the said concern with the Company 
for implementing its manufacturing 
programme; 

T. - On the aforementioned facts, 
the question arises whether the com- 
pensation paid to the managing agents 
can be considered as an expenditure 
wholly and exclusively laid out for the 
purpose of the business or whether the 
same should be considered as a capital 
expense. 


There are numerous decisions of 
‘this Court, of the High Courts in this 
country as well as of the courts in En- 
gland dealing with the controversy whe- 
ther an item of expenditure should be 

“eonsidered as a capital expenditure or 
revenue expenditure, 

8. The Act has not defined the 
expressions “capital expenditure” and 
the “revenue expenditure”. The line 
that divides revenue expenditure from 
capital expenditure is often times very 
thin, Hence the decisions of courts have 
not been able to give a quietus to the 
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controversy whether an item of expen- 
diture is capital or revenue. The gene- 
ral tests to be applied to distinguish 
capital expenditure from revenue ex~ 
penditure have been enunciated in 
various decisions. There is no difficulty 
in enumerating those tests. But the dif- 
ficulty arises when the courts are call- 
ed upon to apply those tests to a given 
Set of facts. Barring rare exceptions, 
facts of no two cases are similar. 

9. A long line of decisions have 
laid down that when an expenditure is 
made with a view to bring into exist- 
ence an asset or an advantage for the 
enduring benefit of a trade, there is 
good reason (in the absence of special 
circumstances leading to opposite con- . 
clusion) for treating such an expendi- 
ture as properly attributable not to 
revenue but to capital. 

10. It was urged on behalf of 
the Revenue that the termination of the 
managing agency has led to re-orienta~ 
tion of the business of the Company. 
That termination facilitated the Com- 
pany to enter into collaboration with 
Leylands. It also made it possible for 
the Company to get financial assistance 
from the Government if there be need. 
It was also urged that the compensa~ 
tion was paid at the behest of the Gov- 
ernment and was for a non-business 
purpose, Under these circumstances, it 
was said that the expenditure cannot be 
considered as having been incurred to 
meet any commercial expediency. The 
learned Counsel for the Company join- 
ed issue on each one of those conten- 
tions. He contended that because of 
the Government policy the Company 
had to give up its assembling activity 
and take to manufacture of Leyland 
Trucks. For that purposoe it sought and 
obtained the collaboration of Leylands. 
In view of the change in the business 
activity of the Company, continuance 
of the managing agency became super- 
fluous. Its continuance meant unneces- 
sary business expenditure for the Com- 
pany. Hence commercial expediency 
required the Company to terminate the 
Services of the managing agents and the 
managing agents could be got rid of 
only by paying reasonable compensa- 
tion. The Tribunal found that the Com- 
pany terminated the services of the 
managing agents on business considera- 
tions, It accepted the plea of the Com- 
pany that in view of the change in its 
business activity, the continuance of the 
managing agents became superfluous. 
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These are findings of fact which are 
not open to question before this Court. 


1il. There is no doubt that as a 
result of the termination of the services 
of the managing agents, the Company 
got rid of its liability to pay office al- 
lowance as well as the commission it 
was required to pay under the manag- 
ing agency agreement not only during 
the accounting year but also for a few 
years more, The expenditure thus 
saved undoubtedly swelled the profits 
of the Company. From the facts found, 
it is clear that the managing agency 
was terminated on business considera- 
tions and as a matter of commercial 
expediency. There is no basis for hold- 
ing that by terminating the managing 
agency, the Company acquired any en- 
during benefit or any income yielding 
asset. It is true that by terminating the 
services of the managing agents, the 
Company not only saved the expense 
that it would have had to incur in the 
relevant previous year but also for few 
more years to come, It will not be cor- 
rect to say that by avoiding certain 
business expenditure, the Company can 
be said to have acquired enduring bene- 
fits or acquired any income yielding 
asset. 


12. To quote the illustration 
given by Rowlatt J. in B. W. Noble 
Ltd. v. Mitchell, (1927) 11 Tax Cas 372, 
in the ordinary case a payment to get 
rid of a servant when it is not expedient 
to keep him in the interest of trade 
would be a deductible expenditure. A 
payment made to remove the possibility 
of a recurring disadvantage cannot be 
considered asa payment made to ac- 
quire an enduring advantage. 


13. In Nobles case (1927) 11 
Tax Cas 372 (supra), Rowlatt, J. had to 
examine the question whether the item 
of expenditure concerned in that case 
was a revenue expenditure. Briefly 
stated the facts of that case were: 
Under its Articles of Association the 
management of a company of Insurance 
brokers registered in England was vest- 
ed in its Board of Directors in London, 
with powers of delegation. . One of the 
Directors was appointed Resident Direc- 
tor in France. He conducted the 
French business of the Company from 
an office in Paris under a power of 
attorney from the Company. The Com- 
pany claimed as a deduction from its 
profits for Income-tax purposes a sum 
of £19,200 payable (by instalments) to 
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a retiring Director in the following 
circumstances: The original Directors 
were appointed for life so long as they 
held a qualifying number of shares 
subject to dismissal forthwith for 
neglect or misconduct towards the 
Company. A Director so dismissed 
was only entitled to receive his salary 
then due and could be required to sell 
bis shares to the other Directors at 
par. He would also have to surrender 
for cancellation certain notes issued by 
the Company entitling him to parti- 
cipate in surplus profits. Circumstances 
arose in 1920 and 1921 in which the 
Company might possibly have been 
justified in dismissing one of the Direc- 
tors, but to avoid publicity injurious 
to the Company’s reputation it entered 
into negotiation with the Director for 
his retirement. He claimed £50,000 as 
compensation but a compromise was 
arrived at and embodied in an agree- 
ment dated the 30th December, 1921 
by which he agreed to retire from 
the Company, to transfer his 300 £1 
shares to the other Directors at par 
value (they were then worth considerab- 
ly more) and to surrender his participa- 
ting notes. The Company agreed to 
pay him £19,200 and the Directors to 
pay him £300 (as consideration for his 
shares) making together £19,500 (pay- 
able in five annual instalments) which 
he agreed to accept in full satisfac- 
tion of all claims against the Com- 
pany or the Directors. The question 
was whether the payment of £19,200 
was a deductible expenditure, The 
Special Commissioners decided against 
the Company but the King’s Bench 
Division as well as Court of Appeal 
accepted the Company’s contention and 
held that the payment of £19,200 made 
was an admissible deduction in arriv- 
ing its profits for Income-tax purposes. 
In the course of his judgment Rowlatt, 
J. sitting on the King’s Bench Division 
relied on the observations of Lord 
Chancellor in Atherton v. British In- 
sulated and Helsby Cables Lid. 
(1926) 10 TC 155 atp. 192 to the 
effect: 

“a sum of money expended, not of 
necessity and with a view to a direct 
and immediate benefit to the trade, 
but voluntarily and on the grounds of 
commercial expediency, and in order 
indirectly to facilitate the carrying on 
of the business, may yet be expended 
wholly and exclusively for the purposes 
of the trade.” 
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14. These observations of the 
Lord Chancellor were again quoted 
with approval by Lord Hanworth M. 
R. when the matter was taken in ap- 
peal to the Court of Appeal 


DE S The next case which may 
be usefully referred is the decision in 
Anglo Persian Oil Co. Ltd. v. Dale, 
(1932) 16 Tax Cas 253. Therein the 
lassessee company by agreement made 
in 1910 and 1914 had appointed an- 
other limited company as its agents in 
Persia and the East for a period of 
years, upon the terms (inter alia) that 
the agents should be remunerated by 
commission at specified rates. With 
the passage of time the amounts pay- 
able to the agents by way of commis- 
sion increased far beyond the amounts 
originally contemplated by the Com- 
pany and, after negotiation between 
the parties, the agreements were can- 
celled in 1922, the agent company agree~ 
ing to go into voluntary liquidation and 
the company agreeing to pay to the 
agents £300,000 in cash. This sum was 
in fact paid and the company contend- 
ed before the Special Commissioners 
that it was an admissible deduction in 
computing the Company’s profits for 
purposes of Income-tax and Corpora- 
tion Profits Tax. The Special Commis- 
sioners rejected this contention and the 
Company appealed, Rowlatt, J. sitting 
in the King’s Bench Division allowed 
the appeal and held that the payment 
to the agents was an admissible deduc- 
tion for the purpose of Income-tax and 
Corporation Profits tax. His decision 
was affirmed by the Court of Appeal. 
In the course of his judgment Rowlatt, 
J. observed: 


* Now I want to see how the Com- 
missioners have dealt with it, and what 
they say is that this was expenditure of 
a special nature to secure an enduring 
benefit for the Company’s trade by 
getting rid of an onerous contract. In 
my judgment that is a finding which 
is perfectly inconclusive. It does not 
deal with the question. The question 
-is not merely getting rid of an onerous 
contract, but an onerous contract for 
what? If it is an onerous contract for 
the payment of wages or commission 
which are chargeable to revenue 
account in the plainest possible way, 
and if that is the onerous contract that 
you are getting rid of, it is impossible 
to suggest that that is a reason for 
Saying that this is a capital expendi- 
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ture unless you get rid of that oner 
ous contract (as I pointed out just 
now) by erecting in its place a capital 
asset in the nature of — of course I 
am only using this as illustrative exam- 
ple — a labour-saving machine which 
gives you an asset and so dispenses 
with the expense of labour. But to. 
say that it is a capital expenditure be< 

cause it secured an enduring benefit 


- by getting rid of an onerous contract 


is not to state the material thing, and 
it is completely inconclusive.” 


16. In G, Scammell and 
Nephew Ltd. v. Rowles, (1940) ITR 
Suppl. 41 the Court of Appeal held 
that the expenditure incurred for the 
termination of a trading relationship in 
order to avoid losses occurring in the 
future through that relationship, whe- 
ther pecuniary losses or commercial 
inconveniences, is just as much for 
the purposes of the trade as the mak- 
ing or the carrying into effect of a 
trading agreement. 


17. The case which can be said 
fo be the nearest to the facts of the 
present case decided by any Indian 
Court is that decided by the Calcutta 
High Court in Anglo-Persian Oil Co. 
(India) Ltd. v. Commissioner of In- 
come-tax, (1933) 1 ITR 129 = (AIR 
1933 Cal 777). Therein money was 
paid by an Oil Company inalump sum 
as compensation for loss of agency 
whereby the company relieved itself 
of future annual payments of com~< 
mission chargeable to revenue account. 
The question was whether the money 
paid as compensation was allowable as 
proper deduction from the business 
profits of the Company. The Court 
upheld the contention of the Company 
that it was a revenue expenditure. 
Further the Court observed that the 
principle that capital receipt spells 
capital expenditure or vice versa is 
simple but it is not necessarily sound. 
Whether a sum is received on capital 
or revenue account depends or may de= 
pend upon the character of the business 
of the recipient. Whether a payment 
is or is not in the nature of capital ex- 
penditure depends or may depend upon 
the character of the business of the 
payer and upon other factors related 
thereto, 


18. Tt is obvious from the facts 
set out earlier that the compensation 
paid for the termination of the services 
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of the managing agents was a payment 
made with a view to save business 
expenditure in the relevant account- 
ing year as well as fora few more 
years. It was not made for acquiring 
any enduring benefit or income-yield- 
ing asset, We agree with the High 
Court that the tribunal was right in 
its conclusion that the expenditure 
in question was a revenue expendi- 
ture, 
19. Inthe result this appeal 
fails and the same is dismissed with 


costs, : 
‘Appeal dismissed, 
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Index Note :— Transfer of Pro~ 
perty Act (1882), S. 106 — Manufactur- 
ing purpose — What. constitutes — 
Dominant purpose of lease to be as- 
certained. 


= he burden of proving that the 
Tease was for manufacturing purposes, 
must for the purposes of Section 106, 
lie on the party who claims if to 
be so, That burden is to establish that 
the exclusive or at least the dominant 
purpose of the lease was the manufac- 
turing purpose. The expression ‘manu- 
facturing purposes’ in Section 106 is 
used in its popular and dictionary mean= 
ing, the Transfer of Property Act not 
having applied any dictionary of its 
own for that expression. The word 
‘manufacture’ implies a change, but a 
mere change in the material is not 
manufacture, There must be such a 
transformation that a new and different 
article must emerge having a distinc- 
tive name, character or use. 

(Paras 7, 8) 
_ Where the Tand was used for 
keeping automobiles, jeeps ete. which 


*(Spl. Civil AppIn. No. 1604 of 1969, 
D/- 16-6-1971 — Bom.) 
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were in a damaged condition and they 
were sold after some repairs. 

Held that even though some spare 
parts were being manufactured for re- 


_pairing or reconditioning the vehicles, 


the dominant purpose of the lease 
would still have to be regarded as one 
for storage and resale of the vehicles 
and not for manufacturing purposes. 
Manufacturing of spare parts would 
be merely incidental to the main pur- 
pose of disposal of the vehicles as 
without repairing or reconditioning 
them, such disposal could hardly have 
been possible. — ~ (Para 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 8391969 Ren CR 

1023, Mackertiel v. Stenart & 

Co. Ltd. 
AIR 1968 SC 922=(1968) 3 SCR 

21, South Bihar Sugar Mills f 

Ltd. v. Union of India 8 
‘ATR 1963 SC 791=(1963) Supp I 

SCR 586, Union of India v. 


Delhi Cloth & General Mills 8 
(1949) 2 KB 10=1949-1 All ER 

409, Acton Corporation v. West 

Middlesex Assessment Committee 9 


H931 AC 447=100 LJ KB 271, 
Sedgwick v. Watney, Combe, 
Reid and Co. 

(1819) 2 B & Ald 345=20 RR 
465, R. v. Wheelar 


___ Mr. M. C. Chagla, Sr, Advocate, 
(M/s. B. R. Zaiwala, P. C. Bhartari and 
Ravinder Narain, Advocates of M/s. J. 
B. Dadachanji & Co, Advocates, with 
him.), for the Appellant; Mr. V. M. 
Tarkunde, Sr. Advocate, (M/s. Madan 
Gopal Gupta, R. S. Sharma, Rameshwar 
Dial, P. N. Chadha and B. D. Sharma, 
oo with him,) for Repondent 
O, 1. 

_ The following Judgment of the 
Court was delivered by 


SHELAT, J.:— This appeal, by 
Special leave, is against the judg- 
ment of the High Court of Bombay. 
When the special leave was granted, it 
was confined to the question whether 
the tenancy in favour of the appellant- 
company was one for manufacturing 
purpose, and if it was so, whether the 
notice terminating the tenancy was in- 
adequate? 

2. The appeal first reached 
hearing before a Division Bench of this 
Court. At that time, the parties were 
agreed that the relationship between 
them was that of landlord and tenant. 
But the case of the appellant-company 
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was that the lease in its favour was for 
a period of ten years, that such a lease 
was for manufacturing purposes, and 
therefore, could not be validly termina- 
ted by a month’s notice. The respon~ 
dents, on the other hand, contended 
that the lease was by an unregistered 
document, and that it was not a valid 
lease by reason of the provisions of 
Ss. 106 and 107 of the Transfer of Pro- 
perty Act. The Division Bench did not 
go into the question whether the lease 
was for manufacturing purposes or not- 
_ However, the Division Bench felt that 
the appeal raised important questions as 
to the impact of S. 107 upon S. 106 of 
the Act, and there being so far no deci- 
sion of this Court upon such a ques- 
tion referred the appeal to a larger 
Bench, That is how the matter has 
come up before us. 


3. The premises with which we 
are presently concerned consist of an 
open piece of adjoining-Haines Road in 
the City of Bombay. Prior to 1953 the 
said piece of land belonged to a com- 
pany called Sir Shapurji Bharucha 
. Mills Co. Ltd. In 1953, the said piece of 
land was purchased by Bharat Insur- 
ance Co. Ltd. It appears that in 1947 
the said piece of land was leased to 
Allenbury & Co. on a monthly rent of 
Rs. 1800/- where the lessee kept a num- 
ber of American vehicles used by the 
army during the Second World War 
and purchased by that company from 
the Disposal Department of the Gov- 
ernment of India. In or about 1950, 
the appellant-company was incorpora- 
ted for the specific. purpose of taking 
over the business of Allenbury & 
Co. together with all its assets 
and properties including the said 
vehicles, In 1954, the appellant-com- 
pany occupied the said leased land as 
tenant together with such of the said 
vehicles remaining undisposed of till 
then at an agreed rent of Rs. 1800/- 
a month. 


4, It is not in dispute that at 
that time a document of lease was exe- 
cuted by the parties, which according 
to the appellant company provided for 
a lease for ten years. The document 
was, however, not registered with the 
result that it could not be tendered in 
evidence as one creating a lease. There 
was, however, no dispute between the 
parties that the appellant-company paid 
and the respondents accepted all 
throughout rent from the appellant- 


company at the aforesaid agreed rate of 
Rs. 1800/- a month. On January 20, 
1960, the Bharat Insurance Co. Lid. 
served a notice upon the appellant- 
company thereby terminating the te- 
nancy and called upon it to hand over 
quiet and vacant possession of the said 
premises on the ground that the appel- 
lant-company has sub-let the said land 
or part of it. The appellant-company 
having failed to abide by that 
demand, a suit was filed in the 
Court of Small Causes at Bombay. On 
the nationalisation of the Life Insur- 
ance Companies and on the Life Insur- 
ance Corporation of India being set up, 
the name of that Corporation was sub~ 
stituted for that of the Bharat Insur- 
ance Co. as the plaintiff in the said suit. 
The suit was henceforth continued by 
the Corpcration. 

5. Although the unregistered 
document could not go in evidence, the 
suit as well as the appeal arising there- 
from before the Appellate Bench of the 
Small Causes Court proceeded on the 
basis that the relationship between the 
parties was that of landlord and tenant 
as there was no dispute that the occupa- 
tion of the premises in question by the 
appellant-company was as a tenant ir- 
respective of what the terms or the 
period of that tenancy were, which 
terms could not be proved as the docu- 
ment in respect thereof could not be 
brought on record by reason of its be- 
ing an unregistered document. The 
Special Civil Application under Arti- 
cle 227 of the Constitution filed in the 
High Court against the judgment of the 
Small Causes Court and confirmed by 
its Appellate Bench, also proceeded on 
the assumption that the relationship 
between the parties was that of land- 
Jord and tenant. All the three courts 
concurrently held that the tenancy, 
whatever its terms were, was not satis- 
factorily proved to be for manufactur- 
ing purposes as alleged by the appel- 
Jant-company and in the absence of any 
proof as to the term for which it was 
made, whether it was for ten years or 
from year to year, the notice termi- 
nating the tenancy and calling upon 
the appellant-company to deliver va- 
cant possession, although it was a 
month’s notice, was not an invalid 
aati and on that footing decreed the 
suit, 

6. In these circumstances, two 
questions were sought to be raised by 
Mr. Chagla. The first was that there 
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being no dispute between the parties 
that the relationship between them was 
that of landiord and tenant and the 
respondents having accepted all along 
the said rent of Rs 1800/- a month, 
the Court must proceed upon the basis 
that the occupation of the premises by 
the appellant-company was in its capa- 
city as a tenant, According to him, if 
the appellant-company can establish 
that that tenancy was for manufactur- 
ing purposes, the presumption laid 
down in S. 106 of the Transfer of Pro- 
perty Act, under which such tenancy 
has to be regarded as a tenancy from 
year to year terminable by a six 
months’ notice and not by a month’s 
notice, must apply. It is true, said: he, 
that under S. 107 of the Act a lease 
from year to year can be made only by 
a registered instrument, but that pro~ 
vision in no way controls the presump~ 
tion laid down in S. 106 under which 
once it is proved that the parties were 
in the position of a landlord and a te- 
nant and the tenancy was for manu~ 
facturing purposes, it has to be pre- 
sumed to be one from year to year. Ac- 
cording to him, the two sections are in- 
dependent of each other, the one deal- 
ing with the user and notice, and the 
presumption arising from such user, 
and the other dealing with compulsory 
registration for a lease from year to 
year, or for a term exceeding one year. 
Mr. Tarkunde, appearing for the Cor- 
poration, on the other hand, disputed 
the construction of these two sections 
suggested by Mr. Chagla. The second 
question raised by Mr. Chagla was that 
in any event the lease was for manu- 
facturing purposes, and therefore, the 
said notice was not valid. Assuming that 
Mr. Chagla is right in the interpreta- 
tion of Ss. 106 and 107 suggested by 
him, even then the appellant-company 
has first to establish that the lease in 
its favour was for manufacturing pur- 
poses and it is then only that it can 
take advantage of the rule of presump- 
tion laid down in S. 106. 


7. - The expression ‘manufactur~ 
ing purposes in S. 106 is used in its 
popular and dictionary meaning, the 
Transfer of Property Act not having 
supplied any dictionary of its own for 
that expression. The burden of proving 
that the lease was for manufacturing 
purposes, must for the purposes of Sec- 
tion 106 of the Transfer of Property 
Act, lie on the party who claims it 
to be so, in the present case the appel- 
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lant-company. That burden is to esta- 
blish that the exclusive or at least the 
dominant purpose of the lease was the 
manufacturing purpose. (see C. Mack- 
ertich v. Steuart & Co. Lid. AIR 1970 
SC 839). i 
8. The word ‘manufacture’, ac- 
cording to its dictionary meaning, is 
the making of articles or material (now 
on a large scale) by physical labour or 
mechanical power, (Shorter Oxford 
English Dictionary, Vol. 1, 1203). Ac- 
cording to the Permanent Edition of 
Words and Phrases. Vol. 26. ‘manufac- 
ture’ implies change but every change 
is not manufacture and yet every 
change in an article is the result of 
treatment, labour and manipulation. 
But something more is necessary and 
there must be transformation; a new 
and different article must emerge hav- 
ing a distinctive name, character or use. 
“The word ‘manufacture’ said Abbott, 
C. J., in R. v. Wheelar, (1819) 2 B & 
Ald. 345 (349), cited in Stroud’s Judi- 
cial Dictionary (3rd ed.) Vol. 3, p. 1734 
; “has been generally understood to 
denote, either a thing made which is . 
useful for its own sake and vendible 
as such, as a medicine, a stove, a tele- 
scope, and many others; or to mean an 
engine or instrument, or some part of 
an engine or instrument, to be em- 
ployed either in the making of some 
previously known article, or in some 
other useful purpose, as a stocking 
frame, or a steam engine for raising 
water from mines; or, it may perhaps 
extend also to a new process -to be 
carried on by known implements or 
elements acting upon known substan- 
ces, and ultimately producing some 
other known substance but producing 
it in a cheaper or more expeditious 
manner, or of a better or more useful 
kind, No mere philosophical or abstract 
principle can answer to the word 
‘manufactures’. Something of a corpo- 
real and substantial nature — some- 
thing that can be made by man from 
the matters subjected to his art and 
skill, or at the least some new-mode of 
employing practically his art and skill, 
is required to satisfy the word”. 
In South Bihar Sugar Mills Ltd. v. 
Union of India, (1968) 3 SCR 21 = 
(AIR 1968 SC 922) the Act with which 
the Court was concerned was the Cen- 
tral Excises and Salt Act, 1944, which 
furnished no special definition of the 
word ‘manufacture’. The question can- 
vassed there was whether carbon di- 
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oxide, one of the constituents of kiln gas 
produced as one of the processes neces~ 
sary for refining sugar, could be said 
to have been manufactured, quite apart 
from the manufacture of sugar itself. 
This Court held that what was pro~ 
duced was kiln gas, a compound of dif- 
ferent gases and not carbon dioxide, 
though it was one of the different gases 
which made up kiln gas and therefore 
did not attract item 14-H in the Sche- 
dule to the Act. Since the Excise duty 
was leviable under the Act on manu- 
facture of goods, the Court explained 
the connotation of the word ‘manufac~ 
ture’. In so doing, the Court said that 
the word ‘manufacture’ implied a 
change, but that a mere change in the 
material was not manufacture, There 
must be such a transformation that a 
new and different article must emerge 
having a distinctive name, character or 
use. This was also the meaning given 
to the word ‘manufacture’ in Union of 
India v. Delhi Cloth & General Mills, 
(1963) Supp 1 SCR 586=(AIR 1963 SC 
791). A notification issued by the Gov- 
ernment of U. P. under S. 3A of the 
` U. P. Sales Tax Act, 1948 declared that 
the turnover in respect of medicines 
and pharmaceutical preparations would 
not be liable to tax except (a) in the 
case of medicines and pharmaceutical 
preparations imported into U. P., and 
(b) in the case of medicines and phar~ 
maceutical preparations manufactured 
in U. P. The question was whether, 
when in a dispensary medicines and 
pharmaceutical ‘preparations, as pres~ 
cribed by a doctor, are mixed, the pro~ 
cess of mixing results in manufacture 
of medicines, The question was answer~ 
ed in the negative on the ground that 
when a mixture of different drugs, as 
prescribed by a doctor, is prepared by 
a medical practitioner or his employes, 
specially for the use of a patient in the 
treatment of an ailment or discomfort 
diagnosed by such a medical practi- 
tioner by his professional skill, and 
which mixture is normally incapable of 
being passed from hand to hand as a 
commercial commodity, the medical 
practitioner supplying the medicine can- 
not be said to be a manufacturer of 
medicine and -the mixture cannot he 
said to be manufactured within the 
meaning of the notification. In all these 
cases the statute or the notification con- 
cerned did not furnish any artificial 
meaning to the expression ‘manufac- 


ture’ and the Court applied, therefore, 


the ordinary meaning as commonly’ 
understood to that expression, The ex- 
pression ‘manufacturing purposes’ in 
S. 106, thus, means purposes for mak- 
ing or fabricating articles or materials 
by physical labour, or skill, or by 
mechanica] power, vendible and useful 
as such. Such making or fabricating 
does not mean merely a change in an 
already existing article or material, 
but transforming it into a different 
article or material having a distinctive 
name, character or use or fabricating al 
previously known article by a novel 
process, 

9. The two cases cited by Mr. 
Chagla, viz., Sedgwick v. Watney, Com~ , 
be, Reid and Co, 19381 AC 447 
and Act on Corporation v. West Mid- 
dlessex Assessment Committee, (1949) 
2 KB 1) would -not be of assis- 
tance as the question there dis- 
cussed was not as to meaning of 
the word ‘manufacture’, but whether 
the premises in question were indus« 
trial herecitaments within the meaning 
of S. 3 of the Rating and Valuation 
(Apportionment) Act, 1928. Likewise, 
decisions given by courts on the word 
‘manufacture’ occurring in different 
statutes would not be of assistance 
where the statute concerned gives an 
aoe meaning or a special defini- 

on, 

10. Bearing in mind the connota- 
tion of the word ‘manufacture’ as 
understood in the decisions above-cited, 
we have to ascertain whether the ap- 
pellant-company could be said to be 
carrying on operations in the premises 
in question which could properly .be 
called manufacturing operations. On 
this question, the evidence on record 
is general in character and almost mea- 
gre in quantum. With Choradia, who 
was the managing director of the Bha~ 
rat Insurance Co. between 1950 to 1954 
and who used to reside in Delhi where 
the company had its headquarters, but 
occasionally used to visit its branch in 
Bombay, deposed that after the premi- 
ses in question were purchased in 1953 
by his company from Sir Shapurji 
Bharucha Mills, he visited them and ' 
found them to comprise an open land 
with sheds and a godown, There were 
lying there army automobiles, jeeps 
ete., but he did not notice at that time 
any manufacturing process going on. 
He again visited the premises in 1954 
when also he found no manufacturing 
operations going on. Wit. V. G. Kan- 


4973  ‘Allenbury Engineers v. S. R, K. 


nan was an accountant in Allenbury 
& Co. Ltd, He used to go to the pre~ 
mises in 1950 and 1951 to pay wages 
to the workmen engaged there by his 
company. The premises had a work= 
shop, a godown and a smal] office and 
the rest was open land. The company 
wound up its business in 1950, but there 
were lying in the premises steel racks 
belonging to his company, to inspect 
which he had to go there on several oc- 
casions, He also said that he did not 
see any manufacturing processes going 
on except that the workshop was used 
for repairing the disposal vehicles ly~ 
ing stored there. This was the position 
till July-August 1954 and till then 
there was no change in the user of the 
premises, Wit. J. P. Jain examined by 
the appellant-company was the Central 
Manager of the Bombay branch of Al- 
Tenbury & Co. from 1946 to 1950. 
Thereafter he became the managing 
director of the appellant-company, Ac~ 
cording to him, Allenbury & Co. Ltd. 
had in 1948 purchased disposal vehicles 
which were stored for sale in the pre- 
mises in question. The vehicles were 
in a damaged condition when they were 
purchased. In some cases chassis were 
missing or they were bent or broken; 
most of the parts were broken and mis~ 
sing. These used to be repaired and 
then sold. The company had put up a 
workshop where these vehicles were 
repaired, reconditioned and painted be- 
fore they were sold. The repairs, ac~ 
cording to him, involved in some cases 
making of new bodies and new parts, 
For that purpose, the appellant com~ 
pany had to have in the workshop 
lathes, drill machines, welders ete. and 
had employed some 200 to 250 work- 
men. When the appellant-company took 
over the business of Allenbury & Co. 
Ltd. in 1950-51, there were in all 189 
vehicles of different types in the suit 
premises, The working, he said, of 
overhauling, reconditioning and repair- 
ing these vehicles went on until 1957 
when reconditioning of vehicles stopp- 
ed presumably because the vehicles 
were sold out. The premises had on 
them a servicing station also with a 
trench in the centre for washing the 
vehicles and where spare parts needed 
for repairs used to be stored. There was 
also an office and a store room where 
Spare parts, oils and other stores pur- 
chased locally were kept. He denied 
that the premises were used only for 


repairing the vehicles. Besides his oral 
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testimony, there is one letter on record 
written by this witness to Allenbury 
& Co. Ltd., dated November 21, 1950. 
giving details of stocks lying on these 
premises when that company’s business 
‘was taken over by the appellant-com- 
pany. The schedule to this letter gives 
particulars of these stocks, viz. 182 
vehicles of different types, stores, ac- 
cessories, spare parts purchased from 
the market or the Disposal Directorate, 
tools and other workshop equipment 
and three cars under repairs. The seche- 
dule shows that the premises were used 
till then for storing the Disposal 
Vehicles together with spare parts 
ete. acquired along with them or pur- 
chased from the market for repairing 
and reconditioning and making them 
fit for resale, There is no evidence ex- 
cept the bare word of wit. Jain that 
parts such as chassis and bodies ete. 
were actually manufactured and re- 
placed for the old. No books of account 
or log books showing the work carri- 
ed on on the premises or other docu- 
ments were produced which would 
throw light on the activities carried on 
the premises. Even if the evidence of 
Jain were accepted in toto, and we 
were to find that some spare parts were 
being manufactured for repairing or 
reconditioning the vehicles, the domi- 
nant purpose of the lease- would still 
have to be regarded as one for storage 
and resale of the vehicles and not for 
manufacturing purposes, Manufactur- 
ing of spare parts would then be mere- 
ly incidental to the main purpose of 
disposal of these vehicles as without 
repairing or reconditioning them, such 
disposal could hardly have been pos- 
sible. In our opinion, the appellants 
failed to establish that the dominant 
purpose of the lease was manufacturing 
purpose. In that view, the appellants 
could not have challenged the legality 
of the notice. The High Court, there- 
fore, was right in the conclusion it 
arrived at and no reason has been 
shown justifying our interference with 
it. That being the position, it is not 
necessary to go into the question whe- 
ther S. 107 has any impact on S. 106 
of the Transfer of Property Act, a ques- 
tion which the Division Bench, while 
referring this appeal to a larger Bench, 
thought the appeal raised, 


11. For the reasons stated above 
the appeal fails and is dismissed with 
costs. Mr, Chagla appealed to us that 
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some time may be given to the appel- 
Jant-company for vacating the premises 
in question as, according to him, there 
are some machines still lying on the 
premises which will have to be re- 
moved. We give the company one 
month’s time from today for vacating 
and giving quiet possession to the res~ 


pondent, 
Appeal dismissed. 
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(From Calcutta: (1968) 70 ITR 114j 
P. JAGANMOHAN REDDY AND E. R. 
KHANNA, JJ. 

The Mahabir Commercial Co. Ltd., 
Appellant v. The C. L T., West Bengal, 
Respondent. 

Civil Appeal No. 450 of 1969, D/- 
8-9-1972. 

Index Nofe: — (A) Sale of Goods 
Act (1930), Ss. 23 and 39 — Sale of 
unascertained goods in a deliverable 
state under c.i.f. contract — Determina- 
tion of question where the property in 
the goods passes — Principles — Profit 
derived from sale, held, arose outside 
India where the property in the goods 
passed to the buyer — (1968) 70 ITR 
114 (CaJ.) Reversed. (Income-tax Act 
(1922), S. 4). 


Brief Note: — (A) Under the cit 
contract, prima facie, the property in 
the goods passes once the documents 
are tendered by the seller to the buyer 
or his agent as required under the con- 
tract. But where the seller retains con- 
trol over the goods by either obtaining a 
bill of lading in his name or to his 
order, the property in the goods does 
not pass to the buyer until he endorses 
the bill to the buyer and delivers the 
documents to him. (Para 9) 


The appropriation of the goods to 
the contract by itself would not be such 
as to pass the property in the 
goods if it appears or can be inferred 
that there was no actual intention to 
pass the property. But if however the 
seller’s dealing with the bill of lading 
is only to secure the contract price not 
with the intention of withdrawing the 
goods from the contract and he does 
nothing inconsistent with an intention 
to pass the property, the property may 
pass either forthwith subject to the 
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A.L R. 
seller’s lien or conditional on perfor- 


mance by the buyer of his part of the 
contract. (Para 10) 


Even though the property in the 
goods may pass to the buyer when the 
documents are handed over, the buyer 
may yet retain the right to examine and 
repudiate the goods but this right gene- 
rally which a buyer has in cif. con~ 
tract does not by itself indicate that the 
property in the goods has not passed to 
him. (Para 11) 

Where the performance of some 
condition is imposed upon the buyer 
but is not made a condition of the 
transfer of the property, the property 
Once passed is not re-vested in the sel- 
Ter by the buyer’s subsequent default. 
But where however the purchase is 
financed by an irrevocable credit the 
transaction would not be affected by 
rejection of the goods after acceptance 
of the documents if the latter were 
such as were called for by the credit 
or where under that credit the pay- 
ment of the invoice value is payable on 
presentation of the documents. 

(Para 11) 
An appropriation takes place where 
the goods are situate at the time of ap- 
propriation not where the contract of 
sale is made. There may be an autho- 
rity given by one party to the other to 
appropriate and that appropriation is 
presumed to be finally made where by 
the terms of the contract the party so 
authorised has determined his election 
by doing such act or thing which can- 
not be done until the goods are ap- 
propriated. (Para 12) 

Held, on consideration of the terms 
of the cif, contract and the letter of 
credit, that the property in the goods 
passed to the buyer in Pakistan where 
the seller pursuant to an irrevocable 
letter of credit placed the goods on 
board the ship, drew the bills of ex- 
change and invoices and along with the 
bill of lading ete, negotiated them 
through a constituent of the buyer’s 
bank in Pakistan. The profit derived 
from the sales, therefore, arose outside 
India. 27 ITR 128 Distinguished. (1968) 
70 ITR 114 (Cal) Reversed, (Para 13) 


Cases Referred: Chronological Paras 
(1955) 27 ITR 128=(1955) 1 SCR 
849, Commr. of Income-tax v. 

Mysore Chromite Ltd. 

(1954) 2 QB 459=(1954) 2 WLR 
365, Kwei Tek Chao v. British 
Traders and Shippers Ltd. 11 
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(1918) 2 KB 623=87 LJ KB 1223, 
Guaranty Trust Co. of Newyork , 
v. Hannay & Co. 8 

(1912) AC 18 = 81 LJKB 42, E. 
Clemens Horst Co. v. Biddell 
Brothers 10 

(1911) 1 KB 934=80 LJ KB 584, 
Biddell Brothers v. E. Clemens 
Horst Co. 10 

(1878) 3 Ex D. 164=47 LJ QB 
418, Mirabita v. Imperial Ottoman 


Bank 
(1843) 6 Man & G 593=64 RR 
810. Startup v. Macdonald 10 
Mr. A. K. Sen, Sr. Advocate (Mrs. 
Leila Seth, M/s. O. P. Khaitan and B. P. 
Maheshwari, Advocates, with him), for 
Appellant; Mr. B. Sen, Sr. Advocate 
(M/s. A. N. Kripal and S. P. Nayar, Ad- 
vocates, 'with him), for Respondent. 
The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:— The 
following question was referred to the 
High Court of Calcutta by the Income- 
tax Appellate Tribunal (hereinafter eall- 
ed the ‘Tribunal’) under S. 66 (1) of the 
Income-tax Act, 1922: 

“Whether on the facts and in the 
circumstances of the case and on a pro- 
per construction of the terms of the 
relevant contracts the sales covered by 
the bills of lading in the name of the 
buyers in five cases took place outside 
India and therefore the profits derived 
from the said sales arose outside India?” 
The High Court answered the question 
in the negative and against the assessee 
against which this appeal is by special 
leave. 

2. The aforesaid question related 
to the assessment year 1952-53 of which 
the accounting year is 1951-52 ending 
31st December 1951. The assessee com- 
pany deals in sale and purchase of jute 
in Pakistan as well as in India, During 
the year of account relevant for the as- 
sessment year it sold jute of the value 
of Rs. 23,93,767/~ out of which Rupees 
10,06,772 were sales in foreign coun- 
tries and Rs. 2,44,015/~ in India. The 
balance of sales worth Rs. 11,42,979/- 
according to the assessee were effected 
in Pakistan. The Income-tax Officer 
overruled the contention of the asses- 
see and found that the quondam sales 
in India amounted to Rs. 13,86,995 
which included Rs. 11,42,979 alleged to 
have been sold in Pakistan and assessed 
the appellant accordingly. It appears 
from the statement of the case that the 
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sales were made under a contract exe- 
cuted in Calcutta between the buyer 
and the seller. The terms of the con- 
tract included delivery free to the 
buyer’s mill-siding or at the ghat in 
India. It further contained provisions 
for weighment and assay of goods for 
their short weight and quality claimed 
at the destination in Calcutta. It was 
also a term of the contract that before 
the goods were actually shipped the 
buyers were required to open an ir- 
revocable letter of credit with a bank 
in Calcutta and accordingly the buyers 
opened letters of credit with the Im- 
perial Bank of India, the Chartered 
Bank of Australia and China and Hind 
Bank Ltd., Calcutta, All these banks 
had their branches in Pakistan, at Chit- 
tagong and at Narayangunj. The fact 
that letters of credit had been opened 
was communicated by the respective 
banks to their branches in Pakistan and 
the banks in Pakistan in their turn in- 
formed the assessee that they were pre- 
pared to negotiate the draft as per 
terms of the contract. On receiving in- 
formation from the bank in Pakistan 
that they were prepared to negotiate 
the draft drawn as per the terms of the 
contract, the assessee placed the con- 
tracted goods on board the steamer at 
Ashurganj in Pakistan. Immediately the 
loading on the ship had commenced the 
seller had further to advice the buyers 
about the quality, assortment and the 
weight of goods in maunds, The asses- 
see had to then obtain a complete set 
of shipping documents and present 
them to the bank for payment of in- 
voices’ value in terms of the contract in 
the equivalent Pakistan currency at 
the exchange rate prevailing on the 
presentation of the documents at the 
bank less freight and insurance which 
were payable in India by the buyers on 
account of the sellers. The manner in 
which this was done was that as soon 
as the goods were placed on board the 
steamer the seller obtained the bills of 
lading in the name of the buyers in 
five cases and in two cases in the name 
of Mahabir Trading Co. Ltd., an agent 
of the assessee company. The assessee 
then prepared invoices for contracted 
bills on the basis of the bills of lading 
and drew bills of exchange on the 
buyers’ bank where the letters of 
credit had been opened. The bill of 
exchange together with the bill of lad- 
ing and the invoices were negotiated 
with the bank and the bank forwarded 
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the documents to their offices in Caleu- 
tta which in their turn sent the docu~ 
ment to the purchaser. 

3. According to the Income-tax 
officer these transactions disclosed that 
the property in the goods had passed 
to the assessee (sic) in India and on this 
basis he assessed the appellant. 


4. Tn the appeal before tħe Ap- 
pellate Assistant Commissioner, the 
assessee further contended that the 
Income-tax Officer in Pakistan held 
that a sum of Rs. 18,06,772 represented 
the sales effected in Pakistan because 
of the fact that the delivery of the 
goods had been made to the common 
carrier and the consideration money was 
also paid in Pakistan through the State 
Bank of Pakistan. In this view, the 
Tncome-tax Officer assessed the appel- 
lant in Pakistan on the ground that he 
had taken constructive delivery in 
Pakistan where according to: him the 
Sales were made. This finding the as- 
sessee submitted was correct. The ap- 
pellate Assistant Commissioner however 
rejected the contention and dismissed 
the appeal. When the matter was agi- 
tated in appeal before the Tribunal the 
assessee filed an affidavit disputing the 
findings, The Tribunal, having regard 
to the facts stated therein remanded 
the matter to the Income-tax Officer 
and directed him to enquire and send 
a report on the facts disputed by the 
assessee. After the remand report was 
received, the Tribunal having consider- 
ed the terms of the contract, the course 
of the dealings between the parties and 
applying the principles Taid down in 
Commr. of Income-tax v, Mysore Chro- 
mite Ltd. (1955) 27 ITR 128 (SC) held 
that in respect of the five cases in 
which the assessee drew the bills in 
favour of the buyers the sales were 
effected in Pakistan whereas in the two 
eases in which the bills were drawn in 
favour of the assessee’s agent at Cal- 
cutta, the sales were effected in India. 


5. On hearing the reference the 
High Court directed the Tribunal to 
submit a supplementary statement of 
case because in its view, in order to 
deal with a rather complicated ques- 
tion raised in that reference in respect 
of which there was a great divergence 
of authority, it was absolutely essential 
for giving an effective answer to it to 
have before it the exact form of ac- 
ceptance by Pakistan banks regarding 
negotiations of the draft drawn as per 
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the terms of the contract, Tt therefore 
required the Tribunal to set out “the 
exact wording and content of the docu- 
ments”, namely, the particular contracts 
that have to be construed, the exact 
form of acceptance by Pakistan banks 
regarding negotiation of the draft drawn 
as per the terms of the contract and to 
annex therewith true copies of the con- 
tracts, the bilis of exchange, bills of 
lading and the letters of credit. It was 
also asked to indicate on what basis it 
came to the conclusion that the Pakis- . 
tan banks were prepared to negotiate 
the drafts drawn as per the terms of 
the contract. The High Court consider- 
ed and rejected the two contentions 
urged on behalf of the Revenue that 
(1) until assay and weighment of the 
goods at the destination the buyers 
would not unconditionally appropriate 
the goods and (2) that the bank was not 
the banker but merely an agent of 
Thomas Duff & Co. (India) Ltd. and as 
such the presentation of the documents 
were made to the principals in Calcutta. 
The first of these which were said to 
have been supported by the case of 
this Court in (1955) 27 ITR 128 (SC) 
(supra) was rejected on the ground 
that this Court did not desire to ex- 
press any opinion on the “extreme 
contention” and the second on the 
ground that there is little to establish 
an agency and even if there is any such 
agency that it is limited to the extent 
that the banker stands as agent to the 
person whose banker it is. After hay= 
ing rejected these contentions it ob- 
Served “but all these notwithstanding” 
els, (7) and (9) in the contract go to 
show that there was no unconditional 
appropriation of the goods by the 
uyer as soon as they were placed on 
board the steamer on eif. terms which 
appropriation took place in India where 
the title to the goods passed to the 
buyers. It may be mentioned that cls. (7) 
and (9) deal with the non-acceptance of 
documents in the event of the buyer’s 
failure to accept or pay against docu- 
ments and/or in cases where buyers 
make any claim in respect of quality 
or excess moisture in which case an 
option was given to the buyer either of 
accepting the goods with allowances or 
of cancelling the contract in respect of 
particular lot or lots or of rejecting the 
particular lot or lots and claiming fresh 
tender. What is to be considered in this 
case therefore is, under the terms of 
the contract and the dealings between 
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the parties, where did the property in 
the goods pass? Is it in Pakistan where 
the seller pursuant to an irrevocable 
letter of credit placed the goods on 
board the ship, drew the bills of ex- 
change and invoices and along with the 
bill of lading ete. negotiated them 
through a constituent of the buyer’s 
bank in Pakistan, or as held by the 
High Court having regard to cls. (7) 
and (9) of the contract no unconditional 
. appropriation of the goods was effected 
in India even though the goods were 
placed on board the steamer on cif, 
ferms. 

6. Before we examine the terms 
of the contract and the dealings between 
the parties to ascertain where exactly 
the unconditional appropriation of the 
pods under the contract was effected, 
it is, we think appropriate to set out 
the principles which are applicable for 
the determination of that question. It 
would also be useful to an understand~ 
ing of the terms of the contract and the 
intention of the parties, if we were to 
ascertain what exactly is the signifi- 
cance of an irrevocable letter of credit. 
In this case we are dealing with the 
sale of unascertained goods in a deli- 
verable state in respect of which where 
the property in the goods passes is the 
question to be determined, Sections 23 
and 39 of the Sale of Goods Act which 
are in identical terms with rule 5 of 
6. 18 and S. 32 of the English Sale of 
Goods Act Iay down the principles for 
ascertaining where the property in the 
goods passes. They are in these terms: 


“93. (1) Where there is a contract 
for the sale of unascertained or future 
goods by description and goods of that 
description and in a deliverable state 
are unconditionally appropriated to the 
contract, either by the seller with the 
assent of the buyer or by the buyer 
with the assent of the seller, the pro- 
perty in the goods thereupon passes to 
the buyer. Such assent may be express 
or implied, and may be given either 
before or after the appropriation is 
made. 

(2) Where, in pursuance of the 
contract, the seller delivers the goods 
to the buyer or to a carrier or other 
bailee (whether named by the buyer 
er not) for the purpose of trans- 
mission to the buyer, and does not re- 
serve the right of disposal, he is deem~< 
ed to have unconditionally appropriat- 
ed the goods to the contract. 
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39. (1) Where, in pursuance of a 

contract of sale, the seller is authorised 
or required to send the goods to the 
buyer, delivery of the goods to a car- 
rier, whether named by the buyer or 
not, for the purpose of transmission to 
the buyer, or delivery of the goods to 
a wharfinger for safe custody, is prima 
facie deemed to be delivery of the goods 
to the buyer, 
__ (2) Unless otherwise authorised by 
the buyer, the seller shall make such 
contract with the carrier or wharfinger, 
on behalf of the buyer as may be rea- 
sonable having regard to the nature of 
the goods and the other circumstances 
of the case. Ifthe seller omits soto do, 
and the goods are lostor damaged in 
course of transit, or while in the custody 
of the wharfinger, the buyer may de- 
cline to treat the delivery tothe carrier 
or wharfinger as adelivery to himself, 
ormay hold the seller responsible in 
damages. 

(3) Unless otherwise agreed, where 
goods are sent by the seller to the 
buyer by a route involving sea transit, _ 
in circumstances in which it is usual to 
insure, the seller shall give such notice 
to the buyer as may enable him to in- 
sure them during their sea transit, and 
if the seller fails so to do, the goods 
shall be deemed to be at his risk during 
Such sea transit.” 

T. It is apparent that for the 
purposes of sub-s. (1) of S. 23 there 
should be an unconditional appropria- 
tion with the assent of the parties as 
indicated before the property in the 
goods passes to the buyer, This sub-sec~ 
tion is quite independent of sub-s. (2) 
and does not contemplate an uncondi- 
tional appropriation in pursuance of the 
contract, Sub-s. (2) on the other hand 
requires the delivery to a carrier in 
pursuance of a contract which operates 
or is deemed to operate as an uncondi- 
tional appropriation. Where in pursu- 
ance of the contract the seller delivers 
the goods to the buyer or to a carrier 
or other bailee whether named by the 
buyer or not for the purposes of trans- 
mission to the buyer and does not re- 
serve the right of disposal he is deem- 
ed to have unconditionally appropriat- 
ed the goods to the contract. The 
buyer’s assent to the passing of the pro- 
perty in the said circumstances is impli- 


ed and that when the seller despatches 


the goods and delivers them to the com- 
mon carrier for purposes of transit to 
the buyer, the common carrier not only 


434 S. C. [Prs. 7-8] Mahabir Commrl. Co. v..C. I. T., West Bengal 


receives the goods as agent of the 
buyer but also assents to the appropria~ 
tion made by the seller. Where how- 


ever the intention is clearly indicated 


and-the carrier assents it is immaterial 
by what document the consignment is 
effected. In cases where the seller 
bears the freight for the transmission 
of the goods free of cost to the buyer, 
the property in the goods passes to the 
buyer as soon as they are sent to the 
carrier though there may be a pro- 
vision that they are to be paid for by 
the buyer on behalf of the seller after 
the arrival of the goods. But where 
however the seller exercises a right of 
disposal or where he agrees to deliver 
the goods at their destination the carrier 
is the seller’s agent and the delivery 
is not a final appropriation. The in- 
tention of the parties is therefore one 
of the important elements in determin- 
ing the situs where the property passes 
to the buyer in pursuance of the con- 
tract. The decided cases are of little 
help and are only illustrative of tha 
principles which are applicable for de- 
termining when the goods are uncondi-~ 
tionally appropriated to the contract. 

8. Tn the case of transactions of 
sale of goods between the buyer and 
seller living in two different countries 
the contract may envisage the seller 
sending the goods through a carrier 
and the payment being made either at 
that place or at the place where the 
buyer - resides. In such a transaction 
the banks have come to play an im- 
portant part and the bankers’ com- 
mercial credit system facilitates mier- 
chants domiciled in different countries 
and assures payment to the seller on 
the one hand and delivery of the goods 
contracted for to the buyer on the 
other. This is done by means of what 
are known as letters of credit which 
under the terms of the contract the 
seller may insist on the buyer to pro- 
vide for ina bank doing business in 
the place of the seller’s domicile. This 
may be effected by the buyer request- 
ing the bank to facilitate a letter of 
credit in the country of the.seller where 
the bank or its constituent assumes 
liability for payment of the price for 
some consideration which may either 
be by loan or an over-draft arrange- 
ment or perhaps on the security by 
the pledge of documents of title to the 
goods or by some other arrangement 
arrived at between them. An under- 
standing of the mechanism of credit 
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made available to the buyer and the 
seller by the banks in the sale of goods 
and the manner in which these transac- 
tions take place through the banking 
institutions will greatly facilitate the 
ascertainment of the question when 
and at whet place the property in the 
goods passes from the buyer to the 
seller, Inasmuch as those innovation 
of commercial credit have been develop- 
ed by the maritime powers of which 
England was the leader a reference to 
English decisions will be of assistance. 
In Guaranty Trust Co. of New York-v. 
Hannay & Co., (1918) 2 KB 623. Lord 
Justice Scrutton set out at p. 659 the 
manner in which commercial credit 
operates. He said:— 

“The enormous volume of sales of 
produce by a vendor in one country 
to a purchaser in another has led to 
the creation of an equally great finan- 
cial system intervening between vendor 
and purchaser, and designed to enable 
commercial transactions to be carried 
out with the greatest money con- 
venience to both parties. The vendor, 
to help the finance of his business, de- 
sires to get his purchase price as soon 
as possible after he has despatched the 
goods to his purchaser; with this object 
he draws a bill of exchange for the price 
attaches to the draft the documents of 
carriage and insurance of the goods 
sold and sometimes an invoice for the 
price and discounts the bill......that is, 
sells the bill with documents attached ` 
to an exchange house. The vendor thus 
gets his money before the purchaser 
would, in ordinary course, pay; the ex- 
change house duly presents the bill for 
acceptance and has. until the bill is 
accepted, the security of a pledge of 
the documents attached and the goods 
they represent. The buyer.on the other 
hand may not desire to pay the price 
till he has resold the goods. If the draft 
is drawn on him the vendor or exchange 
house may not wish to part with the 
documents of title till the acceptance 
given by the purchaser is met at 
maturity. But if the purchaser can 
arrange that a bank of high standing 
shall accept the draft, the exchange 
house may be willing to part with the 
documents on receiving the accep- 
tance of the bank. The exchange 
house will then have the promise of 
the bank to pay, which if in the form 
of a bill of exchange, is negotiable, and 
can be discounted at once. The bank 
will have the documents of title as 
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security for the liability on the accept- 
ance, and the purchaser can make 
arrangements to sell and deliver the 
goods. Before acceptance the docu- 
ments of title are the security, and an 
unaccepted bill without documents at- 
tached is not readily negotiable. 
After acceptance the credit of the 
bank is the Security, ....cc..scscsccecesceees 3 
The operation of the banker’s com- 
mercial credit is generally and in an 
increasing manner resorted to by 
the exporters stipulating in contracts 
for the sale of goods the responsibility 
for the payment of price by a banker 
which is done by means of a docu- 
mentary credit. It takes the form of 
a promise by the buyer’s bank to 
accept or honour bills of exchange 
if drawn on him or his guarantee of 
payment if drawn on the buyer, the 
security for which resides in the 
pledge of the documents of title to the 
goods exported. Where the device of 
commercial credit is resorted to as 
indeed in all overseas transactions 

is has become a general practice 
aee... there is to be a prior contract 
or the sale of goods the payment of 
price for which is to be made by a 
banker. We are here not concerned 
for the purpose of this case, with the 
various intricacies and practical techni- 
calities of different means which are 
adopted to meet different situations. 
But a simple example of the device 
may be indicated. The buyer requests 
his bank and arranges with it the issu- 
ance of credit for payment at the place of 
the seller’s domicile specifying the 
documents against which it has to make 
payment. The buyer agrees also to 
indemnify the bankers in respect of 
such advances and of any claim aris- 
ing out of the credit. The letter consti- 
tutes the memorandum. of the buyer’s 
instructions to the banker. On receipt 
of this application the banker issues 
the credit which is addressed to and 
sent to the seller or it may take the 
form of a request to an intermediary 
banker who is asked either merely to 
advise the seller or advise and to add 
his confirmation. The credit may be 
issued by cable which is later followed 
by writing. These letters may be given 
for the purpose of being shown to 
third parties who may act thereon. 
Letters of credit are either revocable 
or irrevocable and where it is the lat- 
ter it may be confirmed or unconfirm~ 
ed. If confirmed it means that words 
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of confirmation of another banker is 
added to it by which that banker also 
commits himself irrevocably. The let- 
ter of credit notifies the seller that the 
issuing banker or his correspondent will 
(if they are drawn on him) accept or 
honour drafts drawn for the price of 
the goods, provided that the documents 
of title and other documents specified 
in the credit are simultaneously pre- 
sented to the banker. On receipt of the 
credit the seller ships the goods and 
insures them, obtaining a bill of lading 
normally made out to his order but per- 
haps to that of the banker, and also a 
policy of marine insurance. He then 
draws. for the price of the goods and 
with the documents ie. the bill of lad- 
ing, policy and invoice specified in the 
credit presents the draft for acceptance, 
payment and negotiation. In this way 
the exporter gains the advantage of 
receiving payment for his goods with- 
out delay. The documents are then 
sent by the banker to the buyer’s bank 
and on the bill of exchange being ac- 
cepted by him by payment of the price 
the bill of lading and the invoice is 
delivered to him: see Halsbury, Vol. 2, 
p. 213 and Gutteridge and Megrah on 
The Law of Commercial Credits (1968 
edition). 

9. The contract that has been 
entered into between the buyer and 
the seller in this case is in the form of 
a sold note by the seller’s broker in 
Calcutta in the form of the Indian Jute 
Mills Association for jute contracts with 
variations in respect of some of the 
terms. Under cl. (1) of this contract the 
amount of tax payable under the Ben- 
gal Raw Jute Taxation Act, 1941 is to 
be on the seller’s account and to be 
deducted by the buyers from the price 
quoted for payment, to the Provincial 
Government in the prescribed -manner 
unless at the time of concluding the 
contract the seller satisfies the buyer 
by means of satisfactory evidence that 
tax is not payable on the sale. Any 
increase or decrease in the existing 
Bengal Jute Tax or in any other form 
of tax by whomsoever levied or any 
new taxes on raw jute after the con- 
tract also shall be on the buyer’s ac- 
count. It also states that the contract 
is accepted by the buyers on the sel- 
Jer’s representation and! assurance that 
the jute as shown in the margin is 
under a mark entered in the said regis- 
ter and that its bailing and packing is 
in strict accord with the particulars 
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contained therein. Should tenders noi 
be in accordance with it the buyers 
shali be entitled to reject the goods and 
the sellers shall be liable for all losses 
sustained including the difference be~ 
tween the contract and the marke 
prices. Cl. (2) provides for delivery to 
the . mills specified therein and the 
carrier or carriers through which that 
delivery should be made to the mills. 
Clause (3) which is varied deals with 
the transit Insurance to be covered b 
the buyers at contract value plus 10% 
under their open cover and premium 
to be paid for by sellers in India. Sel- 
Iers to advise buyers the contract and 
assortment in maunds to be supplied 
immediately loading is commenced. 
Clause (4) which deals with reimburse- 
ment of cash is again varied by the 
following: 

“Buyers fo open Tetter of credit 

with the Pakistan Bank in favour of 
seller’s nominee. A complete set of 
shipping documents to be presented to 
the bank and payment of invoice valid 
in terms of the contract to be made to 
the shippers in the equivalent of Pakis- 
tan- currency at the exchange rate rul- 
ing on the date of presentation of docu- 
ments at the bank, less freight, if pay- 
able in India.” 
Clause 6 deals with mnon-delivery of 
documents, Clause 7 provides for non- 
acceptance of documents. Clause 8 pro- 
vides for maximum amount of mois- 
ture the jute should contain and cl. 9 
provides for claims with the variation 
that the amount of short weight value 
and claim to be paid by sellers to buy~ 
ers in Indian currency. The High Court, 
as we have earlier stated, relied on 
els. 7 and 9 (3) for coming to the con- 
clusion that the appropriation took 
place in India, These clauses are given 
below: | 

“7, Non-acceptance of documents 
should buyers fail to accept or - pay 
against documents properly submitted 
under the terms of the contract. Seller 
have the right to exercise any of the 
following options: 

(a) Cancelling the contract. 

(b) Cancelling the contract and 
charging buyers the market difference 

“between the contract rate and the mar- 
ket rate of the date of the breach of 
contract. ` i 

(c) Selling against buyers in the 
open market on the first working day 
following the default, 
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9. (3) In any casé where buyers 
make any claim in respect of quality 
and/or excessive moisture and the 
Award on the dispute being referred to 
arbitration as provided for in Clause 13 
provides for an allowance of not less 
than 50 per cent on the- market dif- 
ference between the grades of the goods 
contracted for and the goods supplied 
and/or finds a moisture content in the 
goods supplied in excess of the maxi- 
mum percentage of moisture allowed 
under clause 8 by not less than 3 per 
cent and stipulates an allowance there- 
fore, buyers shall thereupon be en~ 
titled to exercise any of the following 
options: 

(a) of accepting the goods with 
the allowance(s) awarded. 

(b) Of cancelling the contract in 
respect of the particular lot or lots off 
goods supplied and charging sellers for 
the market difference on the goods as 
contracted for and those offered in ful~ 
ilment of the contract and on which 
the award has been made. 

(e) Of rejecting the particular Tot 

or lots of goods supplied and claiming 
a fresh tender in lieu thereof to be 
made within days from the date on 
which the option is declared.” 
Mhe letter of credit which has been 
referred to in the contract is by the 
Chartered Bank of India, Australia and 
China and since several contentions 
have been urged on the import of this 
letter we give below its contents in en- 
tirety: 

“THE CHARTERED BANK OQ 
INDIA, AUSTRALIA & CHINA. ú 
Fe Mahabir Commercial Co. 
P. O. Ashuganj, Dist. Tipperak 

East Pakistan. ° ee 

Calcutta, 14 August. 1951, 

This letter of Credit was wired 
through the Chartered Bank, Chit- 
tagong on and is only to be de~ 
livered to beneficiaries against sur- 
render of the letter advising con- 
tents of the telegram, and any 
negotiations made in the interval 
are to be transferred to the origi- 
nal credit before it is handed over. 

Confirmed Letter of Credit No 
94/743 Irrevocable. ` 

` Senses it LAKES ' i 
Dear Sirs, ! 

You are hereby authorised to draw 
on M/s Thomas Duff & Co. (India) 
Lid. a/c. The Titaghur Jute Factory 
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Co, Läd., of Calcutta for a sum not 
exceeding Rs. 2,00,750/- (Rupees two 
lacs seven hundred and fifty) available 
by your drafts on them at sight accom- 
panied by: 

(1) Complete set of Bills of Iading 
and/or Railway receipts to order and 
blank endorsed, “Shipped on Board”... 
«.....Bills of Lading are essential and 
the statement ‘freight paid’ must apr 
pear thereon. 
The Bills of Lading must cover ship- 
ment as detailed below. i 

_ (2) The Insurance to be covered 
by buyers under Open Cover No. 1249 
and premium to be deducted from 
shipper’s invoice. 

(3) Signed Invoices in triplicate. 


(4) Freight “To Pay” to be dedu- 
ected from shipper’s invoice, 
SHIPMENT: 

As per overlead from Pakistan to 
Calcutta C & F by I.G-N., B.S.N., B.A. 
S.S., E.B.R.S.S., I.S Co’s steamer and/or 
Flat and/or Rail direct or indirect with 
or without 'transhipment, Partial ship- 
ments allowed. 


PRO-RATA: 

Shipments are permissible, 
CONDITION OF SHIPMENT: 

Shipment is to be effected not later 
than 15th August, 1951. 

CREDIT EXPIRY DATE: 

Pras credit expires on 30th Augus®, 
Drafts should bear the following 
elause drawn under the Chartered 
Bank of India, Australia and China, 
Calcutta Credit No, 94/743, dated 14th 
August, 1951. 

Purchasers are to note the amount 
of the drafts separately on the back 
hereof, 

All drafts drawn under this Tetter 
of Credit are to be treated as Advance 
Bills, through our Chittagong Office. 

We hereby guarantee to protect 
the Drawers, Endorsers and bona fide 
holders from any consequences which 
may arise in the event of the non- 
acceptance or non-payment of drafts 
drawn in accordance with the terms of 
this Credit. 

SEAL, 


__ Yours faithfully, 
Sd/- S. C. R. Northcote 
P. Manager. 
Sd/- M. W. Whyte 
Accountant. 
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Mid, 4000 Mds, Raw Jute 
@ 103 per Md. (CIF) Rs. £,03.000, 
Bot, 1.000 Mds. Raw 
@ 98 per Md, (CIF) 28.000 

2,01,000 


Less Jute-tax on 2.000 Mds 


@-2/=per Md, : 
@~-2/=pe ra a 


nl 
2,00.750 
bo 
Under Œ. Das & Co, Ltd.’s Con- 
tract No. 3807 of 4-6-51. 
Under Import Licence Clearance 
Permit No, 0003, Goods of Pakistan 


Origin, 
Sd/- S. C. R. Northcote 
P. Manager. 
Sd/- N. W. Whyte, 
Accountant.” 


(he above document is a confirmed 
irrevocable letter of credit under which 
the sellers were authorised to draw 
on the clearing agents of the buyer the 
sums mentioned therein. It will be 
seen from the contract between the 
parties and the irrevocable confirmed 
letter of credit that the transaction is 
one known as cif. contract, that is 
carriage, insurance and freight, which 
in the commercial parlance indicates 
that the contract for the sale of 
goods is at a price to cover cost, 
insurance and freight and ex-ship. 
In fob, contract (free on board) 
in the absence of a contract to the 
contrary, the buyer must nominate 
the ship and notify the seller when 
it is likely to arrive which is a condi~« 






documents (contract of affreightment)! 
as contemplated by the contract upon: 
the terms current covering thei 
whole transit of the goods. He 
must arrange for an insurance 
for an amount equal to their reasonable 
value of shipment upon the terms 
current in the trade which will be 
available and it should be for the be- 
nefit of the buyer. He must also make 
out an invoice which isa written 
account of the particulars of goods de- 
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livered to the buyer with value of the 
goods or their price and charges etc. 
annexed. This invoice is made out 
debiting the buyer with the agreed 
price and giving him credit for the 
amount of freight which he will pay 
the ship owner on actual delivery. And 
lastly the shipper should tender the 
shipping documents to enable the buyer 
to deal with the goods in the usual way 
of business, 
der such other documents as are speci- 
fied in the contract and if the contract 
is silent it is sufficient if the seller 
tenders the bill of lading, policy of in- 
surance and invoice. All these docu- 
ments must be valid on tender. Under 
the cif. contract prima facie the pro- 
perty in the goods passes once the 
documents are tendered by the seller 
to. the buyer or his agent as required 
under the contract. But where the 
seller retains control over the goods by 
either obtaining a bill of lading in his 
mame or to his order, the property in 
the goods does not pass to the buyer 
until he endorses the bill to the buyer 
and delivers the documents to him. 


10. The appropriation of the 
goods to the contract by itself would 
not be such as to pass the property 
in the goods if it appears or can be in- 
ferred that there was no actual inten- 
tion to pass the property. But if how- 
ever the seller’s dealing with the bill 
of lading is only to secure the contrac 
price not with the intention of with- 
drawing the goods from the contract, 
and he does nothing inconsistent with 
an intention to pass the property, the 
property may pass either forthwith 
subject to the seller’s lien or conditional 
on performance by the buyer of his 
part of the contract. Kennedy. L.J. in 
Biddell Brothers v. E. Clemens Horst 
Company. (1911) 1 KB 934 at p. 952 dis- 
senting with the majority stated the 
principles for ascertaining in a c.i. Ê 
contract when the property in the 
goods passes which was later confirmed 
in an appeal against that judgment in 
E. Clemens Horst Co. v. Biddel 
Brothers, 1912 AC 18, the Lord 
Chancellor describing it as “the remark- 
able judgment illuminating as it does, 
the whole. field'of controversy.” 
that case the seller was to ship a cargo 
of hops was to contract for freight, 
had to effect insurance and was to re- 
ceive 90s. per 112 Ibs, of hops. The 
buyer had to pay cash. The contract 


He is also required to ten=- 
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did not say when the price was to be 
paid. The buyer said that he is to pay 
cash against physical delivery and 
acceptance of the goods when they 
come to England. Under Section 28 of 
the Sale of Goods Act the payment was 
to be against delivery. But when the 
delivery of the goods which are on 
board the ship said to take place. The 
Earl Loreburn L, C. said: 


“The answer is that delivery of 
the bill of lading when the goods are 
at sea can be treated as delivery of the 
goods themselves, this law being so old 
that I think it is quite unnecessary to 
refer to authority for it, 


Now in this contract there is no 

time fixed at which the seller is entitl- 
ed to tender the bill of lading. He there- 
fore may do so at any reasonable time; 
and it is wrong to say that he must 
defer the tender of the bill of lading 
until the ship has arrived and itis still 
more wrong to say that he must defer 
the tender of the bill of lading until 
after the goods have been landed, 
inspected and accepted.” 
By a reference to Section 32 of the 
Sale of Goods Act (corresponding to 
Section 38 of the Indian Sale of Goods 
` Act) Kennedy. L. J. at p. 956 of the 
judgment to which we have referred 
observed: 


“Two further lega] results arise 
out of the shipment. The goods are at 
the risk of the purchaser, against which 
he has protected himself by the stipula- 
tion in his c.i.f contract that the ven- 
dor shall, at his own cost, provide him 
with a proper policy of marine insur- 
ance intended to protect the buyer’s in- 
terest, and available for his use. if the 
goods should be lost in transit; and the 
property in the goods has passed to the 
purchaser, either conditionally or un- 
conditionally. It passes conditionally 
where the bill of lading for the goods, 
for the purpose of better securing pay- 
ment of the price, is made out in favour 
of the vendor or his agent or represen- 
tative: see the judgments of Bramwell 
L. J. and Cotton L. J. in Mirabita v. Im- 
perial Ottoman Bank (1878-3 Ex. D. 
164). It passes unconditionally where 
the bill of lading is made out in favour 
of the purchaser or his agent or repre 
sentative, as consignee. But the vendor, 
in the absence of special agreement, is 
not yet in a position to demand - pay- 
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ment from the purchaser; his delivery 
of the goods to the carrier is, according 
to the express terms of S. 32 only 
“prima facie deemed to be a delivery 
of the goods to the buyer”; and under 
S. 28 of the Sale of Goods Act, as 
under the common law (an exposition 
of which will be found in the judgments 
of the members of the Exchequer 
Chamber in the old case of Startup v. 
Macdonald, ( (1843) 6 Man. & G. 593), a 
tender of delivery entitling the vendor 
to payment of the price must, in the 
absence of contractual stipulation to the 
contrary, be atender of possession. 
How is such a tender to be made of 
goods afloat under a c.i.f, contract? By 
tender of the bill of lading. accompani- 
ed in case the goods have been lost in 
transit by the policy of insurance. The 
bill of lading in law and in fact repre- 
sents the goods. Possession of the bill 
of lading places the goods at the dis- 
posal of the purchaser.” 


Again dealing with the argument 
of the plaintiffs that a right under the 
c.i.f, to withhold payment until delivery 
of the goods and after having had an 
opportunity of examining them, the 
learned Judge says that this cannot pos- 
sibly be effected except in one of the 
two ways. At page 959 he stated: 


“Landing and delivery can right- 
fully be given by the shipowner only 
to the holder of the bill of lading. 
Therefore, if the plaintiff’s contention 
is right one of two things must happen. 
Either the seller must surrender to the 
purchaser the bill of lading, where- 
under the delivery can be obtained, 
without receiving payment, which, as 
the bill of lading carries with it an 
absolute power of disposition, is, in the 
absence of a special agreement in the 
contract of sale, so unreasonable as to 
be absurd or, alternatively, the ven- 
dor must himself retain the bill of lad- 
ing, himself land and take delivery of 
the goods, and himself store the goods 
on quay (if the rules of the port per- 
mit), or warehouse the goods, for such 
time as may elapse before the purcha- 
ser has an opportunity of examining 
them. But this involves a manifest 
violation of the express terms of the 
contract “90 s. per 112 lbs. cost freight 
and insurance”. The parties have in 
terms agreed that for the buyer’s bene- 
fit the price shall include freight and 
insurance, and for this benefit nothing 
beyond freight and insurance. But if 


E, West Bengal [Prs, 10-11] S.C. 439 


the plaintiffs contention were to pre- 


vail, the vendor must be saddled with 
the further payment of those charges 
at the port of discharge which ex 
necessitate rei would be added to the 
freight and insurance premium which 
alone he has by the terms of the con- 
tract undertaken to defray.” 


11. Even though the property in the 
goods may pass to the buyer when the 
documents are handed over, the buyer 
may yet retain the right to examine 
and repudiate the goods but this right 
generally which a buyer has in c. i. f. 
contract does not by itself indicate that 
the property in the goods has not pass- 
ed to him, This supposed incongruity 
was sought to be explained per curiam’ 
in Kwei Tek Chao v. British Traders 
and Shippers Ltd. (1954) 2 KB 459 that 
if property passed when the documents 
are transferred that property is subject 
to the condition that the goods should 
re-vest in the seller if on an examina- 
tion by the buyer he finds them not to 
be in accordance with the contract. It 
fs not necessary to consider this aspect 
because in any case the ascertainment 
of the obligations under the contract 
will determine to what extent the trans- 
fer of property is subject toa con- 
dition or if the property passes condi- 
tionally whether the ownership left in 
the seller is the reversionary interest in 
the property in the event of the condi- 
tions subsequent operating to restore 
it to him. In any case where the per- 
formance of some condition is imposed 
upon the buyer but is not made a con- 
dition of the transfer of the property, 
the property once passed is not re- 
vested in the seller by the buyer’s 
subsequent default. But where however 
the purchase is financed by an irrevo- 
cable credit the transaction would not 
be affected by rejection of the goods 
after acceptance of the documents if 
the latter were such as were called for 
by the credit or where under that cre- 
dit the payment of the invoice value is 
payable on presentation of the docu- 
ments. It will be seen from the course 
of the transactions between the parties 
that all the conditions of a c.i.f. con- 
tract are fulfilled subject to the varia- 
tions which the parties under the con- 
tract agreed, and to which a reference 
has been earlier made. The bill of ex- 
change which he had to draw in ac- 
cordance with the invoice was for the 
price of the goods less the premium 
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and freight which the buyer was pay- 
ing in India on account of the seller. On 
the presentation of the shipping docu- 
ments as noted already, the bank in 
Pakistan under the irrevocable letter of 
credit was to make payment of the in- 
voice value in terms of the contract ta 
the sellers in equivalent Pakistan cur- 
rency at the exchange rate ruling on 
the date of presentation of the docu- 
ments at the bank. Once the seller has 
performed his part and presented the 
documents for being sent to the seller 
for acceptance and received payment in 
Pakistan he has no longer any control 
over the goods and the property in the 
goods passes to the buyer. The bill of 
Jading when it is handed over to the 
buyer by the bank on the buyer accept- 
ing the bill of exchange and paying the 
amount specified in the invoice, confers 
on him the right to take delivery of the 
goods at the place of disembarkation. _ 

12. On the facts as found, (1955) 
27 ITR 128 (supra) decided by this 
Court is clearly distinguishable, because 
in that case the assessee company which 
lis the seller had shipped the goods 
under a bill of lading issued in its own 
name and that under the contract it 
was not obliged to part with the bill of 
` lading until the bill of exchange 
drawn by it on the buyer’s bank 
where the irrevocable letter of 
credit was opened was honoured. 
It is not necessary to relate all 
the details of the contracts except 
to say that the contracts of sale 
of chromite by the Mysore Com-~ 
pany to purchasers in Europe were en- 
tered into between the buyers and the 
‘assessee’s agents in London and the 
contracts of sale to persons in 
America were signed by the as- 
sessee’s managing agents in Madras 
and by a company in America 
who bought for undisclosed principals. 
Under the contracts the price was 
_F.O.B, Madras. Provision was made for 
weighment, sampling and assay of goods 
at destination. Before the goods were 
actually shipped, the buyers opened a 
confirmed irrevocable bankers’ credit 
with a bank in London. The fact that 
letters of credit had been opened was 
communicated by the assessee’s ban- 
kers in London, Eastern Bank Ltd., to 
their branch in Madras who thereupon 
wrote to the assessee offering to nego- 
tiate the drafts drawn in terms of the 
contract provided the documents were 
in order and concluded the letter with 
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a warning that the advance was given 
For the assessee’s guidance without in- 
volving any responsibility on the part 
of the bank. On receipt of this intix 
mation th2 assessee placed the contract- 
ed goods on board the steamer af 
Madras and obtained a bill of lading 
in its own name. The Court held that 
upon the terms of the contract and the 
course of dealings between the parties 
the property in the goods passed in 
London where the bill of lading was 
handed over to the buyer’s bank against 
the acceptance of the relative bill of 
exchange. The sales therefore took 
place outside British India and ex- 
hypothesi, the profits derived from 
such sales arose outside British India. 
An argument was advanced before the 
Court that under the provisions in the 
contract for weighment; and assay which 
was ultimately to fix the price unless 
the buyer rightly rejected the goods as 
not being in terms of the contract. the 
passing of the property in the goods 
could not take place until the buyer ac~ 
cepted the goods and the price was ful~ 
ly ascertained after weighing and 
assay. Dealing with this contention 
S. R. Das, J. (as he then was) speaking 
for the Court said at p. 135: - 

“It is submitted that that being the 
position, the property in the goods pass- 
ed and the sales were concluded out- 
side British India, for the weighment, 
sampling, assay and the final fixation 
of the price could only take place 
under all these contracts outside Bri- 
tish India. It is not necessary for us 
to express any opinion on this extreme 
contention. Suffice it to say, for the 
purposes of this case, that in any event 
upon the terms of the contracts in ques~ 
tion and the course of dealings between 
the parties the property in the goods 
could not have passed to the buyer ear- 
Tier than the date when the bill of ex~ 
change was accepted by the buyers’ 
bank in London and the documents 
were delivered by the assessee com< 
pany’s agant, the Eastern Bank Ltd., 
London, to the buyers’ bank. This ad~ 
mittedly, and as found by the Appel- 
late Tribunal, always took place in 
London. It must therefore follow that 
at the earliest the property in the goods 
passed in London where the bill of 
lading was handed over to the buyers’ 
bank against the acceptance of the rela~ 
tive bill of exchange.” _ 

It will be observed that the terms of 
the contract and the course of dealings 
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between the partiles is not the same as 
in this case because in that case the 
seller clearly retained the property in 
the goods by having a bill of lading 
issued in his own name and would only 
part with the property’ after the bill of 
exchange was accepted by the buyer’s 
bank in London when the documents 
would be delivered by him to the com- 
pany’s agent in London and that the 
fixation of price was dependent on 
weighment and: assay. In the case before 
us the High Court relied on cls. (7} 
and 9 (3) of the contract for its conclu- 
sions. In our view nothing in those 
clauses justifies that conclusion. Under 
cl. (7) where there is a total failure on 
. the part of the buyer to perform the 
contract, the seller has a right to can- 
cel the contract or treat it as cancell- 
ed and resort to the remedies there- 
under, But that is a condition where 
‘the buyer fails or refuses to perform 
the contract altogether by not accept- 
ing the documents or in not paying 
against the documents. Even under 
cl, (9) the condition as te the quality 
and of excessive moisture is not a con~ 
dition of the transfer of property. The 
right of the buyer thereunder is not a 
right to cancel the contract in toto but 
only to adjust claims in respect of the 
quality or moisture for which a remedy 
has been provided thereunder. There is 
nothing in the agreement which en- 
visages the property in the goods being 
in the seller even after the value of the 
invoice had been paid by the bank 
under the letter of credit in Pakistan. 
It may be further noticed that the bills 
of lading and/or railway receipts have 
to be made out to order and endorsed 
in blank. In all transactions of sale of 
goods the time and place of appropria- 
tion are important elements for deter- 
mining when the property in the goods 
passes, Itis well settled that an appro- 
priation takes place where the goods are 
situate at the time of appropriation not 
where the contract of sale is made, 
There may be an authority given by 
one party to,the other to appropriate 
and that appropriation is presumed to 
be finally made where by the terms of 
the contract the party so authorised 
has determined his election by doing 
such act or thing which cannot be done 
until the goods are appropriated. Gene- 
rally, subject to the limitations already 
discussed a seller appropriates the goods 
by the delivery of the bill of lading 
the document giving control of the 
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goods in exchange for payment of 
the price by which he shows that he 
does not intend to retain the right of 
disposal of the property in the goods. 
13. A consideration of the terms 
of the contract and the letter of credit 
make it evident that once the bills of 
lading and documents contemplated 
under the contract are handed over to 
the bank to be delivered to the buyer 
and the seller receives the value there- 
of as shown in the invoice and in terms 
of the contract, he no longer retains the 
property in the goods. The provision 
that all drafts drawn under the letter 
of credit are to be treated as advance 
bills through their Chittagong office do 
not in any way affect the nature of the 
transaction inasmuch as they are in- 
tended as advance notice to the buyer 
who may want to make arrangements 
regarding the taking of delivery or 
dealing with the goods ete. In fact 
under the contract it is provided that 
Immediate notice should be given to 
the buyer as soon as the seller begins 
to load the goods. In any case under 
the letter of credit the bank informs 
the seller that it “guarantees to protect 
the drawers, endorsers and bona fide 
holders from any consequences which 
may arise in the event of the non-ac- 
ceptance or non-payment of the drafts 
drawn in accordance with the terms of. 
this credit.” This clause in the letter of 
credit further assures the seller of the 
performance of -the contract and does 
not affect the property in the goods 
Passing to the buyer in Pakistan, 

14 In this view, agreeing with 
the Tribunal, our answer to the ques- 
tion is in the affirmative and against 
the department, The appeal is allowed 
with costs, 


Appeal allowed. 
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‘Military Engineer Service Class I 
(Recruitment Promotion and Seniority) 
Rules (1951) (as amended in 1969), R.4 
— Applicability. 


Where the Government never in~ 
fringed the quota fixed for direct re- 
cruits to the Military Engineer Class T 
Service, either by absorbing direct re- 
cruits or by confirming such recruits 
beyond the quota fixed for them, the 
departmental promotees to such ser~ 
vice could not have course for complaint 
on the ground of their seniority against 
the absorption and confirmation of 
direct recruits. (Para 18) 


Mr, M. C. Chagla, Sr. Advocate. 
(Mr. R. Gopalakrishnan, Advocate, with 
him). for Appellants; Mr. Jagadish Swa- 
rup, Solicitor-General of India, M/s. 
G. L. Sanghi, B. D. Sharma and S. P. 
Nayar, Advocates, with him) (for Nos. 1 
and 2) Mr. A. K. Sen, Sr, Advocate, 
(Mr. H. K. Puri, Advocate, with him) 
(for Nos. 15, 39 to 48, 51. 79, 103 and 
123) and Mr. J. D. Jain Advocate k 
No. 55) for Respondents. 


The following Judgment af the 
Court was delivered by 


RAY, J.— This is an appeal by 
certificate from the judgment dated 23 
August, 1971 of the High Court of Delhi 
dismissing the writ petitions of the 
appellants. 

2. The two appellants were 
promoted in the years 1958 and 1959 
respectively to the Military Engineer 
Service Class I (hereinafter referred to 
as the Class I Service). 
No. 1 joined the Military Engineer Ser- 
vice as a temporary overseer on 1 May, 
1942. He was promoted to the grade 
of Superintendent Grade I on 1 May, 
1949. In the month of April, 1957 he 
was selected to be promoted to the 
grade of temporary Assistant Executive 
Engineer in Class I Service and he was 
promoted in fact in the month of April, 
1958. 

3. Respondents Nos. 4 to 21, 107 
to 122 and 124 to 126 were appointed 


to the said Class I Service after they . 


had appeared at competitive examiina~ 
tion while the rest were appointed by 
direct recruitment after having been 
interviewed by the Union Public Ser- 
vice Commission. All the respondents 
‘were appointed to the said Class I Ser- 
vice in the years 1962, 1963 and 1964. 

4. The appellants contended first 
that the respondents who were directly 


The appellant _ 


AIR 
appointed to Class I Service by inter- 
view were not within the purview of 
recruitment to Class I Service by comp- 
etitive examination. The Military 
Engineer Service Class I (Recruitment, 
Promotion and Seniority) Rules which 
came into force on 1 April, 1951 speak 
in rule 3 of recruitment to the Class 
I Service (a) by: competitive examina- 
tion in accordance with Part If of the 
Rules and (b) by promotion in accord- 
ance with Part III of the Rules, The 
appellants contended that appointment 
to Class I Service by interview was not 
one of the methods of recruitment con~ 
templated in the Rules, and, therefore, 
the respondents who were appointed by 
interview could not be said to be valid- 


ly appointed in accordance with the 
Rules. 


5. The second contention of the 
appellants was that the respondents 
were recruited to Class I Service by 
interview and competitive examination 
after the appellants had been promot- 
ed to Class I Service and were therefore 
not to be confirmed in permanent posts 
before the appellants. 


Class I Rules mention recruitment 
by competitive examination and by 
promotion. In 1961 on the results of the 
competitive examination no candidate 
were available for allotment to Class I 
Service against temporary posts. In 
1962 there was a state of emergency. 
Engineers were immediately required 
to fill the temporary posts in Class I 
Service. To meet the emergency the 
Union Government in consultation with 
the Union Public Service Commission 
decided to recruit candidates by adver- 
tisement and selection by the Union 
Public Service Commission. The Gov- 
ernment with the eid of selection in 
interview by the Union Public Service 
Commission directly recruited some 
respondents to Class I Service in the 
years 1962, 1963 and 1964. The candi- 
dates were selected after viva~voce exa- 
mination. 

6. Tt, therefore, follows that the 
method of recruitment by interview 
was adopted to meet the emergency 
specially when the mode of appoint- 
ment by competitive examination fail- 
ed. The candidates who were selected 
were put through a period of proba- 
tion of 2 years. Only on a satisfactory 
completion of probation the candidates 
were allowed to continue in service. 
On completion of 3 years continued 
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service in the grade and after qualify- 
ing the necessary departmental test the 
respective officers were declared quasi~ 
permanent in the grade in terms of 
Central Civil Service (Temporary Ser- 
vice) Rules. 

7. During the years 1962, 1963 
and 1964 particularly and until the year 
1969 the Class I Service Rules were 
not statutory in character. The Union 
Government relaxed the Rules both in 
regard. to recruitment by interview and 
în regard to the quotas fixed by the 
Rules for direct recruitment and re- 
cruitment by promotion to Class I Ser- 


vice. 

8. In the year 1967 rule 20 of 
Part If of Class I Service Rules was 
amended by introduction of sub-rules 
(b), 6), (i) and (k). Rule 20 referred to 
the period of probation in the case of 
recruitment by competitive examina- 
tion. Sub-rule (i) stated that “50 per 
cent of the permanent vacancies to be 
filled through the competitive ad hoc 
recruitment conducted by the Commis- 
sion after 17 May, 1963, shall be reserv- 
ed for graduates engineers who are 
commissioned in the Armed Forces on 
a temporary basis during the present 
emergency and later released” subject to 
certain conditions enumerated therein. 
Rule 24 was also introduced by way of 
amendment in the year 1967. Rule 24 
occurs in Part IV of the Rules. It may 
be stated here that Part II of the Rules 
deals with recruitment to Class I Ser- 
vice by competitive examination, Part 
TI with recruitment to Class I Service 
by promotion and Part IV deals with 
miscellaneous Rules. Rule 24 stated 
that where the Central Government 
was of opinion that it was necessary or 
expedient so to do, it might by order, 
for reasons to be recorded by it in writ- 
ing and after consultation with the 
Union Publie Service Commission relax 
all or any of the rules with respect to 
any class or category of persons or 
posts. 

a 9 In 1969 the Class I Service 
Rules were amended. The important 
amendments were rule 4 and substitu- 
tion of rule 21 in place of rules 21, 22 
and 23. Rule 4 dealt with the quotas 
fixed for direct recruitment and pro- 
motion to Class I Service. The substi- 
tuted rule 21 stated that appointment 
by promotion was to be made by selec- 
tion and promotion was not to be as a 
matter of right. The real importance 
of the amendments of the rules in the 
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year 1969 lies in the fact that the 

amendments were made by the Presi- 

dent in exercise of the powers conferr- 

ed by the proviso to Article 309 of the: 
Constitution, As a result of the 1969 

amendment it follows that the entire 

body of rules of Class I Service became 

statutory rules by incorporation. 

16. The appointments to Class T 
Service by interview were made by 
the Government in consultation with 
the Union Public Service Commission. 
The selection was made by the Union 
Public Service Commission. The ap- 
pointments by competitive examination 
proved fruitless. The country was ina 
state of emergency. Appointment and 
selection by interview was the only 
course possible. It could not be said . 
that all appointments should have been 
made by promotion. That would be not 
in the interest of the Service. The Ser- 
vice Rules were administrative in 
character. The Government relaxed the 
rules. The amendments of the rules in 
1967 recognised the reality of the 
Situation of appointment by interview. 
That is why the 1967 amendment re- 
cognised that 50 per cent of “the direct 
recruits by competitive/ad hoe appoint- 
ment were to be reserved for graduate 
engineers who were Commissioned 
Armed Forces on a temporary basis.” 
Ultimately. when the rules were amend- 
ed in 1969 and the rules became statu- 
tory in character not only the recruit- 
ment by interview but also the relaxa- 
tion of rules was regularised. The result 
is that the respondents who were ap- 
pointed by interview fell within the 
class of direct recruits, 

11. The only other contention 
on behalf of the appellants was that 
they were promoted to Class I Service 
in the years 1958 and 1959 respectively 
and were thus senior to the respondents 
who were recruited to the Service sub- 
sequently, and, therefore, the appel- 
lants should be confirmed in Class T 
Service in priority to the respondents. 
The promotion of the appellants was 
to temporary posts in Class I Service. . 
The appellants were to be confirmed 
in permanent posts. The respondents 
who were appointed by competitive 
examination and by interview were 
also appointed to femporary posts. 
They were also to be confirmed in per- 
manent posts after having served the 
period of probation in accordance with 
the rules. The recruitment to Class I 
Service during’ the years 1951 to 1958 
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was on the quotas fixed’ by rule 4 of 
the Class I Rules on the ratio of 10 
per cent for departmental promotion 
and 90 per cent for direct recruitment. 
Though rule 4 fixed the quotas on-the 
ratio of 10 per cent for departmentali 
promotion and 90 per cent for direct 
recruitment the Union Government in 
consultation with the Union Publie Ser- 
vice Commission relaxed the rules and 
revised as an interim measure the ex~ 
- isting quota of 10 per cent of depart- 
mental candidates for promotion to 50 
per cent in the years 1959 to 1963 
inclusive. From 1964 to 1968 the quota 
fixed by rule 4 was followed again. 
Finally, in 1969 the rules were amend- 
ed and the quota for departmental pro- 
motion was 25 per cent and for direct 
recruitment at 75 per cent. 

12. In this background the re- 
cruitment against temporary posts be- 
tween the years 1951 and 1971 was in~ 
dicated by a chart prepared by the 
Government and accepted to be correct. 
The recruitment - against temporary 
posts indicated the following features: 
Between 1951 and 1956 the total re~ 
cruitment against temporary posts was 
84 whereof 75 were allocated for direct 
recruits and 9 for departmental pro~- 
motees, But in fact the recruitment by 
interview was for 29 and by departmen- 
tal promotion for 55, There was no re- 
cruitment by competitive examination. 
During the years 1957 and 1963 the 
number of vacancies for recruitment to 
temporary posts was 675 whereof 339 
were allocated for direct recruits and 
836 for departmental promotees. Only 
20 were recruited by competitive exa- 
mination and 171 by interview and the 
remaining 484 were instances of depart- 
mental promotion. Between the years 
1964 and 1968 the total recruitment was 
264 whereof 238 were allocated for 
direct recruits and 26 for departmental 
promotees. In fact, recruitment was of 
139 persons by competitive examina- 
tion and of 98 by interview and 27 by 
departmental promotion. Between the 
years 1969 and 1971 there were 45 va- 
cancies to temporary posts whereof 33 
were allocated for direct recruits and 


12-for departmental promotees, 11 were 


recruited by competitive examination 
and 34 were promoted departmentally. 
The recruitment against temporary 
posts during the years 1951 and 1971 
shows that during the relevant years 
1959 to 1963 the Union Government 
relaxed the quota and increased the 


‘A, F. Ry 
quota of 10 per cent to 50 per cent for 
departmental promotion. It cannot 
therefore be said that any injustice was. 
done to the departmental promotees or 
that any advantage was gained by the 
persons who were recruited by inter- 
view. It is because of the conditions 
of emergency that the quota for filling 
the temporary posts was half for de~ 
Ppartmental promotees and half for 
direct recruitment. — 

13. The confirmation against 
Permanent posts was also in accordance 
with the quotas fixed by rule 4 for the 
ears 1951 to 1958, namely, 10 per cent 
for departmental promotion and 90 
per cent for direct recruitment, During 
the years 1959 to 1963 inclusive the 
Union Government in consultation with 
the Union Public Service Commission 
relaxed the quota rule and increased 
the quota for. departmental promotees 
from 10 per cent to 50 per cent 
and reduced the quota of direct 
recruitment from 90 per cent to 
50 per cent. In the year 1959 126 
permanent posts were available where~ 
of 63 were allocated for direct recruits 
and the other 63 were for departmen~ 
tal promoteas. In 1960 there were 14 
permanent posts and 7 were allocated. 
for direct recruits and 7 for departmen~ 
tal promotees, Again, in 1961 there 
were 23 permanent posts available. 12 
were allocated for direct recruits and 
11 for departmental promotees, For 
1962 there were 20 permanent osts 
whereof 10 were allocated for « irec 
recruits and the other 10 for depart= 
mental promotees. In 1963 there were 
11 permanent posts whereof 5 were 
allocated for direct recruits and 6 for 
departmental promotees, In 1964 there 
were 9 permanent posts whereof $ 
were allocated for direct recruits and 
one for departmental promotee. In 
1965 there were 15 permanent posts 
whereof 13 were allocated for direct 
recruits and two for departmental pro- 
motees, Tn 1966 there were 113 perma- 
nent posts whereof 82 were allocated 
for direct recruits and 11 for depart- 
mental promotees and 20 for released 
officers in accordance with the revised 
rule in the year 1967. In 1967 thera 
‘were 45 permanent posts whereof 40 
were allocated for direct recruits and 
5 for departmental promotees. In 1968 
there were 14 permanent posts avail- 
able whereof 13 were allocated for 
direct recruits and one for depart= 
mental promotee, 
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14, The position with regard to 
filling of permanent posts shows that 
during the years 1951 to 1958 the quota 
was 10 per cent for departmental pro- 
motees and 90 per cent for direct re- 
cruitment but during the years 1959 
to 1963 the quota was changed with 
the result that half of the permanent 
posts were filled by departmental pro- 
motion and the other half by direct 
recruitment, From 1964 to 1968 the 
old quota of 10 per cent for departmen-~ 
tal promotion and the remaining 90 
per cent for direct recruitment was 
resorted to. In 1969 rule 4 was changed 
with the result that there were 25 per 
cent for departmental promotion and 
the remaining 75 per cent for direct re- 
cruitment. In the year 1959 the direct 
recruits who were confirmed in per- 
manent posts were recruited by the 
Union Public Service Commission by 
interview during the years 1951 to 
1956. In 1960 the direct recruits through 
interview who were confirmed had 
been selected through interview by the 
Union Public Service Commission b2- 
tween the years 1953 and 1956. In 1961 
the direct recruits who were confirmed 
in permanent posts were those who had 
been selected by the Union Pub- 
lic Service Commission through in- 
terview during the years 1956 to 
1957. In 1962 the direct recruits 
who were confirmed in permanent 
posts were those who had been 
selected by the Union Public Service 
Commission through interview during 
the years 1956 to 1958. In 1963 the 
direct recruits who were confirmed in 
permanent posts were those who had 
been selected by the Union Public 
Service Commission through interview 
between the years 1958 to 1961. In 1964 
the direct recruits who were confirm- 
ed in permanent posts were those 
recruited in 1962 by the Union Public 
Service Commission through interview. 
In 1965 the direct recruits who were 
confirmed in permanent posts were 
those recruited by the Union Public 
Service Commission through interview 
in 1962 and 1963. In 1965 13 direct 
recruits were confirmed and they in- 
cluded some of the respondents, In 1966, 
-82 direct recruits were confirmed 
against permanent posts and they were 
persons who had been selected by 
the Union Public Service Commis- 
sion through imterview during the 
year 1963 and they included some of 
the respondents, a 
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15. In the year 1959 when the 
Government in consultation with the 
Union Publie Service Commission rev 
vised as an interim measure the in- 
crease of the quota of departmental 
promotion of candidates from 10 to 50 
per cent and followed that system up 
to the end of 1963 a question arose as 
to how the then existing permanent 
vacancies were to be filled and the 
Union Publie Service Commission ad= 
vised that the same might be filled by 
confirmation of direct recruits, name=- 
ly, those recruited on the basis of com= 
petitive examination and by advertise« 
ment and selection and promotees in 
the ratio of 1:1. The advice of the Union 
Public Service Commission was ac- 
cepted and the Departmental Promo- 
tion Committee acted on that basis, It 
is apparent that during those years 
there was a relaxation in the obser- 
vance of rules in the case of appellants 
and the other departmental promotees. 
The Union Government all throughout 
acted in consultation with the Union 
Public Service Commission, The de- 
partmental promotees gained con~ 
siderable advantage by relaxation of 
the rules. The direct recruits were 
not shown any preference at all. The 
proportion of confirmation of depart- 
mental promotees and of direct re= 
cruits by interview was 1:1. 

16. In the year 1967, the Gov- 
ernment was again faced with the ques- 
tion of confirmation of direct recruits 
by interview as well as by competitive 
examination against permanent vacan- 
cies in the grade falling in the direct 
recruitment quota prescribed in the 
rules, The Union Public Service Com- 
mission advised that direct recruits by 
interview and by competitive examina- 


‘tion could be confirmed against per- 


manent vacancies within the fixed 
quota of direct recruits. The result was 
that in 1969 the Class I Service Rules 
were amended and the quota for de- 
partmental promotion was raised from 
10 to 25 per cent and the quota of 
direct recruits was reduced from 90 to 
75 per cent. 


_ 1. The appellants can have no 
grievance with regard to confirmation. 
The departmental promotees have been 
confirmed - against permanent posts 
within their quota in order of seniority. 
Departmental promotees who have 
been confirmed up to the year 1970 
had been promoted to Class I Service 
before the appellants. On the other 
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hand, direct recruits consisting of those 
recruited by competitive examination 
‘as well as by interview have been con- 
firmed against permanent vacancies 
within their quota. As a matter of fact 
between the years 1959 and 1963 in- 
clusive the quota fixed for departmen- 
tal promotees was increased from 10 to 
50 per cent and thereby the confirma~ 
tion of departmental promotees and 
direct recruits was equally balanced. 


18. The direct recruits who were 









tion of direct recruits and departmen- 
tal promotees against permanent vacan- 
cies was in accordance with the quota 
‘fixed. By reason of relaxation of rules 
in regard to increase of quota for de- 
partmental promotees they gained ad- 
vantage during the years 1959 to 1963 
when because of the emergency direct 
recruits by interview were selected by 
the Union Public Service Commission. 


19. For the foregoing reasons 
the appeal fails and is dismissed. In 
view of the fact that there was no 
order as to costs in the High Court, par- 
ties will bear their own costs. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 446 
(V 60 C 85) 
(From: Bombay)* 
A. N. GROVER AND M. H. BEG. JJ. 
Bhopat Singh Kishan Singh, Appel- 
Tant v. The State of Maharashtra, Res- 
pondent. 


Criminal Appeal No. 88 of 1969, 
D/- 16-3-1972. 


Index Notes — Constitution of 
India. Art. 136 — Appeal by special 
leave — Criminal case — Interference 
by Supreme Court — Held there was 
mo error or infirmity to ess inter- 
EEN (X-Ref: Criminal P. C. (1898), 

154 


Brief Note: — Conviction under S. 
379, I.P.C. — AN details given in his 
statement in court by complainant not 
given in first information report — 
High Court holding that it was not 


*(Criminal Appeal No. 1124 of 1967, 
* D/- 14-2-1969 — Bom.) 
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necessary that elaborate account of 
everything should have been given in 
first information report — High Court 
impressed by the fact that complainant 
was a person of some status — It had 
not been suggested or proved that he 
had any motive or animus to falsely 
implicate accused—Extra-judicial con- 
fession made by accused to complainant 
and testimony of latter considered suf- 
ficient by High Court to uphold convic- 
tion under Section 379, Penal Code — 
Held, there was no error or infirmity 
in judgment of High Court to parr 
interference. (Paras 4 & 6) 
Mr. N. D. Karkhanis. Sr. Advocate, 
(Mr. A. G. Ratnaparkhi, Advocate, with 
him), for Appellant; M/s. S. B. Wad: and 
S. P. Nayar, Advocates, for Respondent. 


The following Judgment of the 
Court was delivered by 

GROVER, Ja— This is an appeal 
by special leave from a judgment of 
the Bombay High Court by which the 
conviction and sentence of the appel- 
lant under S. 379, Indian Penal Code, 
have been upheld, 


2. The first information report 
resulting in the taking of proceedings 
against the appellant was lodged at 
11.15 am. on June 12, 1966 by Mansu- 
khlal Vallabhdas at y. P. Road police 
station. Bombay. According to him a 
theft of 4 diamonds nose studs valued 
at Rs. 900/- had been committed by 
picking his pocket while he was travell- 
ing in a bus on that very morning. He 
boarded the bus at Thakurdwar and had 
to stand on the footboard because there 
was no sitting accommodation available 
inside. The appellant and two other 
persons stood near him on the same 
footboard. When he got down at Prar- 
thana Samaj Bus Stop he felt that the 
pocket of his underwear in which he 
had kept the packet containing the four 
diamond nose studs had been cut and 
the packet was missing. He got down 
from the bus and walked back in the 
direction of Thakurdwar. He saw 
another bus plying on route No. 126 
passing towards Prathana Samaj in 
which he noted that the appellant was 
travelling, He got down and boarded 
that bus and repeatedly asked that con- 
ductor to stop the bus and take him 
to the police station but his request 
was not complied with. The appellant 
offered to accompany him to the police 
station, Both of them got down. The 


- appellant admitted having stolen the 
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diamond studs but said that he had 
passed them on to his accomplices. He 
requested the complainant to accom~ 
pany him to Bapti Road where the Lost 
Property Office was situate. The com- 
plainant, however, asked the taxi dri- 
ver to take the taxi to V. P. Road police 
station. As soon as the appellant and 
the complainant got down from the taxi 
the former gave him a slip and board- 
ed a bus and disappeared, He then went 
to ‘Maharbauri Police Station and lod- 
ged the complaint. 

3. After the arrest of the ap- 
pellant on June 15, 1966 the appellant 
is alleged to have told the police that 
he had deposited the stolen diamond 
studs in the Lost Property Office. He 
took the police to that office and the 
studs were produced by the clerk in- 
charge. These diamonds were later on 
got identified at the instance of the 
police by the complainant, 

; 4, The Presidency Magistrate 
did not accept the defence of the ap- 
pellant which was one of total denial 
and found the accused guilty. He was 
accordingly convicted and sentenced. 
The High Court in its judgment was 
rightly careful in accepting the evi- 
dence of the complainant Mansukhlal 
Vallabhdas P.W. 2 because the prosecu- 
tion case rested substantially on his 
version. The High Court noted that in 
the first information report all the de- 
tails which were later on given in his 
statement in court by the complainant 
‘were not furnished but according to the 
High Court it was not necessary that 
an elaborate account of everything that 
had happened should have been given 
by the complainant while lodging the 
first information report. The High Court 
was impressed greatly by the fact that 
the complainant was a person of some 
status and it had neither been suggest- 
ed nor proved that he had any animus 
or motive to falsely implicate the ap- 
pellant, The High Court did not accept 
the prosecution case about the dis- 


lcovery of the stolen studs at the in- 
stance of the appellant on the after- . 


noon of June 16, 1966. At any rate the 
extra judicial confession made by the 
appellant to the complainant and the 
testimony of the complainant were con- 
sidered sufficient for upholding the 
conviction of the appellant. 


5. Learned counsel for the ap- 
pellant has pointed out that the identi- 


fication parade which was held on July 
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2, 1966 was a farce because the com~ 
plainant had ample opportunity to see 
the appellant before the parade was 
held. It does not appear that the High 
Court has attached any importance to 
the question of identification made at 
the parade held for the purpose. It has 
been suggested on behalf of the appel- 
lant that he was a total stranger and the 
complainant could not have remember- 
ed him when he was produced in court 
after the lapse of a considerable time 
and therefore the question of identifi- 
cation at an earlier stage assumes im~ 
portance, In this connection we may 
point out that in the first information 
report the full description of the ap- 
pellant had been given by the com- 
plainant. The complainant also had an 
ample opportunity to see the appel- 
lant when they both went in a taxi. It 
was never argued either before the 
trial court or before the High Court 
that the appellant does not answer the 
description to be found in the first in- 
formation report. All that has been sug- 
gested is that his height is given as 
6 ft. 6 inches whereas in fact it was 
5 ft. 6 inches. It seems to us that 6 ft. 
6 inches was either a printing error or 
Was an error in writing when the 
first information report was recorded. 
It must be remembered that a height of 
6 ft. 6 inches is very unusual and ordi- 
narily one does not see many persons 
of that height in India. At any rate it 
was open to the appellant to invite the 


‘attention of the trial magistrate to this 


matter and if that had been done the 
trial magistrate would have examined 
the same and also made his comments 
on the question of the height of the 
appellant. 


,. 9 _ We find no such error or in- 
firmity in the judgment of the High 
Court to justify interference in the pre- 
sent appeal. The appeal is therefore 
dismissed. The appellant, who is on 
bail, shall surrender to his bail bonds 
and serve the unexpired portion of the 
sentence imposed on him. 
Appeal dismissed, 


448 S.C. [Prs. 1-4} 
AIR 1973 SUPREME COURT 448 
i (V 60 C 86) 
i (From: Allahabad)* 
A, N, GROVER, A. N. RAY AND 
D. G. PALEKAR, JJ. 
_. Sathi Prasad, Appellant v. The 
State of U. P., Respondent, 

Criminal Appeal No, 123 of 1969, 
D/- 15-3-1972. 

(A) Penal Code (1860), Ss. 394 and 
404 — Conviction under — Evidence 
and proof — (X-Ref, — Evidence Act 
(1872), S. 3). 

The witnesses examined under Sec- 
tion 164, Criminal Procedure Code 
stated that D. who had taken articles 
from a dead body, made over the arti- 
cles to the accused head-constable 
voluntarily and without being beaten. 
At the trial they said that the accused 
gave aslap to D and got the articles 
from him. There was evidence of 
other witness and D himself that the 
articles were given after the accused 
had slapped D. The accused denied 
having taken anything from D and 
yet handed over the articles only after 
the search party had arrived at the 
out post. The general diary or the duty 
register of the Police out-post to 
which the accused was attached did nof 
mention recovery of articles. 


_._ Held, that the High Court correctly 
held that the articles were not given 
voluntarily by D and that the accused 
kept the articles with himself for his 
Own purpose, and that the offences 
under Sections 394 and 404 were made 


out. (Paras 13, 14) 
(B) Constitution of India, Art. 136 
m Appeal by special leave — New 


point — Point requiring elucidation of 

facts cannot be allowed, (Para 15) 
Mr. Frank Anthony, Sr. Advocate, 

(Mr. K. B. Rohtgi, Advocate with him), 

for Appellant; Mr. O.P, Rana Ad- 

vocate, for Respondent. 
“ ‘The Judgment of the Court was 
delivered by 


RAY, J.:— This is an appeal by. 


special leave from the judgment dated 
16 January, 1969 of the High Court at 
Allahabad, 

2. The High Court upheld the 
order and judgment of the Assistant 


®#(Criminal Appeal No, 858 of 1966, D/+ 
16-1-1969 — AIL) 
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A. Y, Ri- 
Sessions Judge, Faizabad convicting the 
appellant and sentencing him to 5 years 
rigorous imprisonment under ` Sec- 
tion 394 of the Indian Penal Code, 3 
years, rigorous imprisonment under 
Sec. 404 of the Indian Penal Code and 
3 years’ rigorous imprisonment under 
Section 218 of the Indian Penal Code, 
pee Sentences were to run concurrent- 
3. The appellant was head-con- 
stable at ihe Police out-post Baghanala 
under the Police Station Chhaoni in 
the District of Basti, Uttar Pradesh, 
On 10 April, 1965 which was Ram 
Naumi day a large number of persons 
had come to Ayodhya to have a dip in 
the holy river Saryu and a Darshan of 
the temples, There was a large crowd 
on the bridge over the river, The 
bridge gave way. Many persons were 
drowned. Bachchan Lal Srivastava, an 
Advocate and his brother Triloki Nath 
Srivastava an Overseer and Bachchan 
Lal Srivastava’s clerk Jugal Kishore 
and two other Advocates Shri Shanker 
Singh P., W. land Shri Jagdamba 
Prasad Singh P. W, 6 were pilgrims 
to the river Saryu on that day. The 
Srivastava brothers and the clerk were 
drowned. Their dead bodies could not 
be recovered. A search party met the 
Deputy Inspector General of Police and 
the | Commissioner of Division on 12 
April, 1965. They gave information to 
the search party that some dead bodies 
were seen near Vikram Jot village. 
The party went to Vikram Jot, They 
made enquiries at the place, A person 
gave infcrmation that the dead body 
of a stout person wearing white bush- 
shirt and a pair of steel colour 
terrylene trousers had been found near 
Sahjaura Pathak village and a wrist 
watch, agcld ring and some money had 
been recovered from the body by cer- 
an je but Aoi same had been 
en away from the boatme 
one T me Toe pee 
. e search party alon; i 
the chowkidar and the person vic hee 
information proceeded to village 
Sahjaura Pathak. There the Party met 
the Mallahs who were the boatmen, 
They were Munnu Lal Mallah, P. W, 8 
and , Daya Ram Mallah P., W. 9 and 
Jassi Mallah. The party was headed 
by Shri Shanker Singh, Advocate P, W. 
1 and along with hi was his client 
Sri Ram P. W. 12 who was Up-Pradhan 
of the village. The party was taken 
by the three Mallahs on a boat across 


re 
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the river. Daya Ram P. W. 12 showed 
the dead body which had been reduced 
to bones by vultures. A belt, an under- 
wear and a pair of trousers were still 
on the body. Shri Shanker Singh, 
P. W. 1 and his companions recognised 
fromthe teeth of the dead body to bs 
that of Bachchan Lal Srivastava. The 
party carried the dead body to village 
Sahjaura Pathak. 

5. The party tħereafter went to 
fhe Police out-post Baghanala along 
with Daya Ram P. W. 9. Daya Ram 
P. W. 9 was one of the Mallahs. The 
party went inside the Police out-post 
Baghanala and met the appellant, Shri 
Shanker Singh enquired from the ap- 
pellant if any dead body had been re- 
covered that day from the river from 
which Daya Ram had removed a wrist 
watch, a gold ring and Rs. 17.75 all of 
which soon after, had been taken away 
by the appellant from Daya Ram after 
beating and threatening him and whe- 
ther the appellant had further directed 
that the facts should not be disclosed 
and the dead body should be thrown 
into the current of the river. The ap~ 
pellant denied the story. Thereupon 
Shri Shanker Singh, P. W.1 called Daya 
Ram who narrated the facts including 
the version that the appellant had 
threatened that the facts should not be 
disclosed to anyone that the dead body 
should be thrown into the current of 
the river. The appellant replied that 
Daya Ram was telling a lie, 


o 6. At the instance of Shanker 
Singh the general diary of the 
Baghanala Police out-post relating to 
12 April. 1965 was shown. The diary 
showed that the Police left the out- 
post at 6.40 am. on 12 April, 1965 in 
search of dead bodies and the Police 
party returned to the out-post at 6-10: 
p. m. with the narration that no dead 
body was recovered on that day. 


7. Shanker Singh thereafter 
fold the appellant that he would go to 
the higher authorities for action. Con~ 
stable Kidar Nath who was co-accused 
with the appellant thereupon took the 
appellant aside and advised him to hand 
over the wrist watch, gold ring and cash 
to Shanker Singh. The appellant went 
to his house and brought the wrist 
watch, and the gold ring and made 
over the same to P. W. 6 Sri Jagdamba 
Singh confessing before the party in 
terms of Daya Ram’s version and said 
that he had spent the cash. 
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8. Shanker Singh and his 
party took possession of the wrist watch 
and the gold ring and went to Police 
Station Chhaoni. P. W.2 Sri Bhrigu 
Narain Dwivedi, an Advocate who was 
with Shanker Singh in the party wrote 
out the report and lodged the same. 
The articles recovered from the dead 
body were deposited by the complainant 
With the Station Officer, 

9. The defence of the appellant 
was that he took the wrist watch, the 
gold ring and the cash from Daya Ram 
on coming to know that the latter had 
recovered the same from the dead body 
and the appellant kept the same with 
himself having sent information to the 
Station Officer of Police Station Chhaoni 
through constable Ram Bihari Singh at= 
tached to Chhaoni' Police Station. 

10. The crucial question is the 
intention with which the appellant took 
the wrist watch, the gold ring and the 
cash. Counsel on behalf of the appellant 
submitted that the intention of the ap- 
pellant was not dishonest because P. W. 
10 Ram Chandra and P. W. 11 Kishore 
had both stated when examined under 
Section 164 of the Criminal Procedure 
Code that Daya Ram had made. over 
the articles to the appellant voluntarily 
and without being beaten and Daya 
Ram was slapped after he had given 
the articles. At the trial both those 
witnesses however said that the ap- 
pellant gave slap to Daya Ram and 
got the articles from the latter. There 
was also the evidence of P. W. 8 
Mannu Mallah and P. W. 9 Daya Ram 
himself that the articles were given 
after the appellant had slapped Daya 
Ram. The High Court rightly consider- 
ed the discrepancy between the state- 
ments under Section 164 of the Criminal 
Procedure Code and the oral evidence 
of those two witnesses to be explained 


, by describing the statements under Sec- 


tion 164 of the Criminal Procedure Code 
to be “guided statements”. 

IL _An important feature of the 
evidence is that the appellant denied 
having taken anything from Daya Ram 
and yet the articles were handed over by 
the appellant only after the search party 
had come out of the Police out-post. 
The general diary or the duty register 
of the Baghanala Police out-post to 
which the appellant was attached does 
not mention that the Mallahs had found 
a dead body in village Sahjaura 
Pathak nor is there any entry in that 
diary that the Mallahs had taken out 
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a wrist watch, a gold-ring and some 
cash from the dead body and that the 
appellant had taken the same from one 
of the Mallahs. If it were the real 
intention of the appellant to deposit the 
articles it would be natural for him 
to record the same in the general diary. 


12. Counsel on behalf of the ap- 
pellant placed emphasis on the general 
diary of the Chhaoni Police Station. 
The entry was made by D. W. 5 
Pradumna Misra on 12 April, 1965 at 
about 9.40 p..m. on the return of con- 
stable Ram Bihari Singh to that Police 
Station. It is recorded there that the 
appellant took from Daya Ram one 
ring, one wrist watch and Rupees 17.75 
which Daya Ram had taken from a 
dead body. It is also recorded there 
that the appellant stated that he would 
deposit the same the following day at 
the Police Station. Constable Ram 
Bihari Singh was examined as D. W. 1 
but he was not examined in support of 
the correctness of the entry of the facts. 
The appellant reached his out-post 
Baghanala at 6.10 p. m. Chhaoni Police 
Station was six miles from that Police 
out-post. It is in this background that 
the trial Court as well as the High 
Court correctly doubted the genuineness 
of the entry in the general diary at 
Chhaoni Police Station. 


13. The High Court upheld the 
conviction and sentences passed by the 
Sessions Court. The High Court 


correctly held that the offence under 
Section 394 of the Indian Penal Code 
was established on the evidence. The 
Sessions Court as well as the High 
Court accepted the evidence of the 
prosecution witnesses that the articles 
were not given voluntarily by Daya 
Ram to the appellant. 


14. . The High Court also correct- 
ly held that the offence under Sec- 
tion 404 of the Indian Penal Code was 
made out because the appellant 
kept the articles with himself for his 
own purpose. 

15. As to offence under Sec- 
tion 218 of the Indian Penal Code the 
High Court held that the appellant fail- 
ed to record the recovery of the pro- 
perty and the underlying motive of the 
appellant was to save the property for 
his own use. Counsel on behalf of the 
appellant submitted that under Regu- 
lation 58 of the U. P. Police Regula- 
tions the head-constable of an out-post 
has no duty to maintain a general diary 
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what he maintains is a duty register 
and further that under U. P. Police 
Regulation 294 it is the officer-in- 
Charge of the Police Station who can 
maintain a general diary and under his 
supervision it has to be written by the 
head-constable of the Police Station 
as required by Regulation 55. It was, 
therefore, said that there would be no 
offence under Section 218 of the Indian 
Penal Code. This point was not can- 


` yvassed at the trial Court or in the High 


Court. This requires elucidation of © 
facts. Both in the trial Court and in 
the High Court the case proceeded on 
the basis that the appellant as a public 
servant was charged with the prepara- 
tion of record or other writing and he 
committed offence within the meaning 
of Section 218 of the Indian Penal 
Code. 

16. For the foregoing reasons 
the appeal fails and is dismissed. The 
appellant will surrender to his bail 
and serve cut the sentence. 

Appeal dismissed. 
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Tribhuvan Nath, Appellant v. The 
State of Maharashtra. Respondent. 

Criminal Appeal No, 119 of 1969, 
D/- 28-3-1972. 
= When a person accused along with 
others, voluntarily steps in the witness 
box as a witness in defence, he is subject 
to cross-examination by the prosecution 
counsel and the evidence brought out in 
such cross-examination can be used 
against his co-accused. 

If such a witness incriminates his co~ 
accused, the other accused, jointly tried 
with him. has the right to cross-examine 
him if he wants so to do. (Para 29) 

(B) Evidence Act (1872), S. 10 — 
Conspiracy to cheat the banks by using 
forged stolen negotiable instruments and 
obtaining proceeds thereunder Evi- 
dence of one accused as witness in defence 
— Proof of existence of conspiracy. 

Once the evidence of an accused per- 
son as a witness for the defence is on re~ _ 
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cord, his evidence as to the communica- 
tions between one conspirator and the 
other during the time that the conspiracy 
is going on and relating to implementing 
that conspiracy. is relevant evidence. 

The statements by one accused to an- 
other and the evidence as to the acts done 
by him disclosing participation by the 
other accused in the conspiracy are also 
relevant. As to whether they merit re- 
liance or not is another question depend- 
ing upon their credibility. (Para 29) 

(C) Evidence Act (1872), S. 133 — 
When the evidence of an accused is held 
as an accomplice evidence Court has to 
see whether such evidence is reliable and 
whether it is corroborated in material 
particulars by other independent evix< 
dence, direct or circumstantial. 


Such corroboration need not be of 
every particular given by an accomplice 
and of only minor particulars. The cor- 
roboration must be adequate enough to 
afford the necessary assurance that the 
main story testified by the accomplice can 
be reasonably and safely accepted as true. 
AIR 1960.Sc 961, Rel on. (Para 30) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1273 = 1966 Cri LJ 

949. Saravanabhavan v. State of 

Madras 30 
‘AIR 1965 Pat 331 = 1965 (2) Cri LJ 

235, Jibachh Shah v. State 29 
AIR 1962 Punj 101 = 1962 (1) Cri 

LJ 451. Peoples Insurance Co, f 

Ltd. v. Sardul Singh 29 
‘AIR 1960 SC 961 = 1960 Cri LJ 

1380, Ramanlal v. State of Bombay 30 
AIR 1957 SC 637 = 1957 SCR 953 

= 1957 Cri LJ 1014. Sarwan Singh 

vy. State of Punjab 30. 31 
1920-2 KB 183 = 89 LJ KB 801. 
_ The King v. James Paul 
1902-1 K. B. 882 = 71 LJ K. B. 

581, R. v. Hadwen 29 

Mr. K. Rajendra phowdnesy: Advo- 
cate, for, ADE Mr. P. Chatteriee 
Advocaté and Mr. B. D. a Advo~= 
cate for Mr. S. P. Nayar. Advocate. for 
Respondent. 

The oo of the Court was deo 
livered by 


SHELAT, J.:— This appeal. by 
special leave. is directed against the 
summary dismissal bv the High Court of 
Bombay of the appeal filed bv the appel- 
lant against the order of conviction and 
sentence passed against him by the Ses- 
sions Court. Greater Bombay. Since the 
appellant’s appeal was rejected in limine. 
there were two alternatives before us, 
either to remand the case to the High 
Court with a direction that it should de- 
cide the appeal on merits or to decide it 
ourselves. We decided to follow the 
latter course in view of the fact that a 
long time has already elansed since the 
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trial of the appellant together with the 
other accused commenced. and a remand 
to the High Court would result in sau 
further delay. 


2e Sadia Hussain Shah (Original 
accused 1), Tribhuvan Nath (original ac- 
cused 2 and the appellant herein), Umesh 
Pandurang and Rusi Mistry (original ac- 
cused 3 and 4) were tried before the Addi- 
tional Sessions Judge. Greater Bombay 
on charges under Section 120B read with 
Sections 381, 411. 467. 419 and under Sec- 
tion 467 read with Sections 471 and 420 
of the Penal Code. The allegations on 
which the said charges were based were 
that the four accused and one Yaralikhan 
(absconding) entered into a criminal con< 
spiracy between. June 1. 1964 and Septem- 
ber 25, 1964 at Bombay. of which the ob- 
ject was to commit theft of postal articles 
in the course of their transmission. to com- 
mit forgery of negotiable instruments con- 
tained in them. to cheat by impersonation 
and by fraudulently opening false 
bank accounts and to obtain through such 
bank accounts cash proceeds under the 
said forged drafts and other negotiable in- 
struments. The postal articles said to 
have been stolen in the course of their 
transmission contained bank drafts drawn 
on different banks in favour of different 
parties, the modus operandi of the con- 
spirators being first to obtain by theft the 
Said negotiable instruments. and then to 
open false bank accounts in the names of 
the drawees therein and to appropriate 
the proceeds thereof from the said banks 
by forging false endorsements in the 
names of the drawees. 


Be Prior to July. 1964. wif. 
Norottam Kristi was a postal sorter at 
the Mandvi Post Office in Bombay. In 
or about July 1964. Kristi was introduced 
to Sadia Hussain Shah (accused 1) by one 
Savant when accused I proposed that 
Kristi should hand over to him certain 
postal envelopes which would come to 
him in the course of his duties and for 
which accused 1 would pay him a certain 
amount for each of such envelopes. 
Kristi was however said to have refused 
to do so. In May 1963 Tribhuvan Nath 
(accused 2 and the appellant herein) ap- 
proached wit. Rustam Elavia with 
a request to open a bank account 
fn a fictitious name to enable him to de- 
posit therein sums of “black money”. 
which he said he had received in course 
of his dealings in textile goods and sugar. 
Elavia was said to have agreed to doso. 
On June 1. 1964. the appellant brousht 
to Elavia an account opening form of 
Sangli Bank Ltd, with all the particulars 
therein already filled in. the name of the 
proposed account-holder mentioned there- 
fin being Sanghvi Keshrimal Kantilal, 
Mills Stores and Spare Parts Suppliers. 121 
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Modi Street, Fort. Bombay-I. ‘The form 
also bore the purported endorsement of 
S. P. Diwakar for P. Kashi Nath & Co. 
Elavia went to Sangli Bank Lid. with this 
form, there met the agent of the bank, 
wit. Gharpure and told him that he want~ 
ed to open an account in the said name 
of Sanghvi Keshrimal with an initial c 

deposit of Rs. 200. The account was open- 
ed with the saidinitial deposit. but Ghar- 
pure did not at once deliver a cheque book 
ashe wanted toverify the signature of the 
introducer and asked him to come the 
next day for the cheque book. On coming 
out of the bank, Elavia narrated to the 
appellant, who had waited outside the 
bank, as to what had taken place between 
him and the bank agent. Accordingly. 
Elavia and the appellant went to the bank 
the next day. But the agent told Elavia 
that the Introducer was out of Bombay 
and that he should collect the cheque 
book after 3 or 4 weeks. In the mean- 
time, Gharpure made enauiries ‘from 
Swastik Textile Mills Ltd. in which S. P. 
Diwakar was a partner. He was told tha? 
the signatures purporting to be of 
Diwakar in the said account opening form 
and of the account-holder Sanghvi 

Keshrimal. were both forged signatures. 


4, In 1964,accused 3 and wit. Pur- 
ansingh were friends. Accused 3 took 
Puransingh to the residence of accused 
i at Nagpada on the pretext of having 
Puransingh’s trousers darned free of 
charge, The room where they went had 
the name plate of S. M. Shah on its door. 
At that time accused T and the appellant 
were present in the room. Accused 1 re- 
quested Puransingh to open a bank ac- 
count either in his name or in some ficti- 
tious name. The pretext for the reauesf 
was that accused 1 had certain contracts 
with a mill. which used to pay him in 
cheques and such. an account would be 
useful to him ‘for encashing those 
cheques, Puransingh’s case was that he 
was at first reluctant to comply with the 
request of accusec 1 but at last agreed 
to do so under the pressure of accused 
f and 3 and the threats given to him by ac- 
cused 1 and the appellant. On his agree- 
ing to do so accused 1 placed before him 
a bank account opening form which was 
already filled in with the purported signa- 
ture of one R. H. Shenoy. the agent of the 
Mulund Branch of the Syndicate Bank 
Lid. and Puransingh was made to sign 
that form as an account-holder in the 
name of Balwantrai Chaturvedi as in- 
pee ry the et ae 

uransing e apnellan en 
made some tick marks with a red 
pencil to show as Ẹ that form had 
been scrutinised by a Bank Official and 
the appellant and accused 3 thereafter 
made some writings on that form. That 
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done, Puransingh was made to write two 
endorsements under the name of Bal- 
wantrai Chaturvedi on the reverse of 
two bank. drafts, Exs. 72 and 75. The ap- 
pellant and accused 3 took those drafts 
from him and then wrote something on 
them. ‘Thereafter accused 1. accused 3 
and the appellant and two unknown per- 
sons took Puransingh in a taxi to the 
North Kanara Goud Saraswat Br 
Co-operative Bank Lid.. situate in a lane 
off Lamington Road, The appellant gave 
Puransingh the said form and Rs. 100 in 
cash with which to open the account and 
asked him to obtain a cheaue book from 
the bank. Wit. Wagh, the Secretary of 
the Bank, examined the opening form 
given to him by Puransingh and seeing 
the introducer’s signature thereon namely. 
the signature purported to be that of 
Shenoy. the agent of the Syndicate Bank 
at Mulund. accepted the form and asked 
the relevant bank official to open an ac« 
count, Puransingh then filled in a paying- 
in-slip for. Rs. 100. previously given to 
him by the appellant. under the name of 
Balwantrai Chaturvedi. The account was 
thus opened and Puransingh was given a 
cheque book and a paving-in-slip book by 
the bank official, Thev all then went to 
a restaurant nearby and had food. Ac- 
cording to Puransingh. he asked the ac- 
cused persons to allow him to go. but they 
said that there were some cheaues to be 
signed by him. Puransingh at that time 
saw a bus coming towards them. he tump- 
ed into it while it was still running and 
made his escape, 


5a On July 23. 1964. a demand 
draft (Ex. 72). dated July 16. 1964. drawn 
by the Andhra Bank Ltd. Nizamabad. 
drawn on its branch at Bombay. for Rs. 
5,500 in favour of P. D. Doshi and Co. 
Was presented at the said bank with a 
paying-in-slip (Ex. 73). Ex. 72 at that 
time had an endorsement on it. namely. 
“pay to Balwantrai Chaturvedi for P. D, 
Doshi & Co.. P. D. Doshi, Proprietor. 22- 
7-1962”. There was also a second 
endorsement on it under the purported 
signature of Balwantral Chaturvedi. 
When examined in the court, Wagh could 
not say who had presented at his bank 
the said draft. But his bank had accept- 
ed the draft and made an endorsement to 
credit the amount of the draft. namely, 
Rs. 5,500 in the newly opened account in 
the name of Balwantrai Chaturvedi. 
When, however. the bank sent the draft 
to the Andnra Bank, Bombay for collec- 
tion, the latter refused to pay on the 
ground that the endorsement of P. D. 
Doshi and Co. required confirmation. 'The 
same morning a draft (Ex. 75) for Rs. 2000 
drawn by Canara Bank Ltd. Nizamabad. 
in favour of Senaji Sabhaii & Co. was pre- 
sented by someone at Wagh’s bank, Wagh 
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accepted ffasithadan endorsement onit 
purporting to be in the name of Senaii 
Sabhaiji & Co, andin favour of Balwantrai 
Chaturvedi. When sent for collection. 
the Canara Bank. Bombay refused to pay 
with the remark that the signature of the 
first payee, that is. of Senaii Sabhaii was 
irregular. Feeling suspicious about the 
two drafts. Wagh made inquiries from the 
Syndicate Bank at its Mulund Branch and 
learnt that that bank had no account- 
holder by the name of Balwantrai 
Chaturvedi. His letters of inauiries ad- 
dressed to Balwantrai Chaturvedi at the 
address given in the said account opening 
form came back undelivered with the 
endorsement ‘left’. The evidence showed 
that the two drafts (Exs. 72 and 75) were 
duly issued and despatched to the pavees 
therein mentioned but these pavees never 
received them as they were stolen during 
transmission, 


6. In September 1964, wit. Desh- 
pande was the agent of the Bank of 
Maharashtra at its Parel Branch. A few 
days before September 11. 1964. accused 
3 went up to him and giving his name as 
Daulat Ram inquired from him about the 
procedure for opening an account. On 
September 11. 1964. accused 3 opened an 
account, signing the requisite form in the 
name of Daulat Ram. The form he pro- 
duced bore the signature of H. R. Gadiar. 
the agent of the Syndicate Bank. Mulund 
Branch as the introducer. He deposited 
Rs. 301 asthe initial deposit and obtained 
thereupon a paying-in-slip book and a 
cheque book. Accused 3 then presented 
four drafts, Exs. 59. 61. 63 and 65. dated 
Sept. 7. 1964. September 8. 1964, Septem- 
ber 7, 1964 and September 8. 1964 respec- 
tively drawn by different banks at differ- 
ent places in favour of Daulat Ram Pardu- 
man Khimiji, M/s. Soudagarchand and 
Girdharilal Prahladrai for Rs. 6000. Rs. 
1000, Rs. 1600 and Rs. 4000 respectively, 
Accused 3 endorsed the first draft in the 
name of Daulat Ram. while the other 
three drafts had already on them endorse- 
ments purporting to be by the pavees in 
favour of Daulat Ram. Deshpande then 
endorsed all these drafts by writing on 
them “first payee’s endorsement confirm- 
ed” and “second payee’s account credited.” 
Accused 3 had made endorsements pur- 
porting to be by the second payee in the 
name of Daulat Ram in Deshpande’s pre- 
sence, The four drafts were sent in 
due time for collection and a total amount 
of Rs. 12.600 was collected thereunder by 
Deshpande and credited In the said new 
account in the name of Daulat Ram. 
These four drafts had been duly made 
and issued to the first pavees therein 
mentioned but never reached those pavees 
and were in fact stolen during their tran- 
smission by post. 
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Te On September. 12, 1964 accused 
3 went to Deshpande and expressed his 
desire to withdraw the entire amount of 
Rs. 12.600, Deshpande refused to pay 
saying that the signature of the Introducer, 
had yet to beverified, Thereupon accus- 
ed 3 insisted that at least some amounf 
should be allowed to be withdrawn, Desh- 
pande agreed to the withdrawal of Rs. 
301, which was theinitial deposit in cash, 
Accused 3 produced a self and _ bearer 
cheque for the amount signed in the name 
of Daulat Ram. The appellant was pre~ 
sent as he had accompanied accused 3 to 
the bank along with wit. Mosin Burma- 
walla. It was actually Mosin who cashed 
the cheque and obtained Rs. 200. Mosin 
then came out and handed over that 
amount to the appellant. 


8. On September 14. 1964 accused 
3 once again went to Deshpande and pre- 
sented a cheque for Rs. 12.400 for encash- 
ment. Deshpande once again refused to 
Pay saying that the introducer’s signature 
had not yet been verified. On the same 
day, wit. Satnarain Agarwal. a repre 
sentative of Girdharlal Prahladrai saw 
Deshpande and informed him that the 
draft (Ex. 65) presented to him was stolen 
property. Deshpande then realised thaf 
the account fin the name of Daulat Ram 
was a fraudulent one. Satnarain that day 
also went to the C. I. D. office where he 
lodged a complaint to the effect that the 
gat a 65) had been stolen during 
ransit. ; 


9. On September 14. 1964 accus- 
ed No. 3 managed to open a bank account 
with the Greater Bombay Co-operative 
Bank. Wadala Branch with an initial de- 
posit of Rs. 151. The account was opened 
in the name of Jokhiram Prahladrai. On 
September 15. 1964. accused 3 deposited a 
bank draft (Ex. 41) dated September 12. 
1964 issued by the Baroda Bank, Nagpur 
Branch in favour of Jokhiram Prahladrai, 
Bombay, for Rs. 6.565.32p. drawn on its 
branch at Bombay. On the same day. ac- 
cused 3 also presented a cheque (Ex. 43) 
for collection along with a paying-in-slip, 
The cheque was drawn on the Mahara- 
shtra State Co-operative Bank Ltd.. Bom- 
bay In favour of Shah Fattelal Mishrilal 
for Rs. 1000/- and bore on its reverse the 
endorsement in favour of Jokhiram 
Prahladrai. The amounts under the said 
draft and the said cheque were collected 
by the Bank and credited in the said ac- 
count of Jokhiram Prahladrai opened as 
aforesaid by accused 3. On September 16. 
1964, accused 3 withdrew Rs. 6.000 from 
the said account by a cheque drawn by 
him, On September 17, 1964 a person 
calling himself Abdeali Gulam Hussain 
presented a bearer cheque for Rs. 1.600 
drawn by Jokhiram ` Prahladrai and ob- 
fained that amount from the Greater 
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Bombay Co-operative Bank Ltd. Wadala 
Branch. According to the prosecution. 
the cheque was encashed by wit. Mosin 
Burmawalla passing as Abdeali Gulam 
Hussain. The cheque was given to him 
by accused 1 for encashment. The appel- 
lant had gone along with him to the bank 
and Mosin handed over the amount of 
ee after cashing it to the appel- 
an’ 


10. The third fraudulent account 
‘was opened by accused 3 on September 
22. 1964 with the Maharashtra State-Co- 
operative Bank. Prabhadevi Branch. Bom- 
bay. with a cash deposit of Rs. 500. Ac- 
cused 3 posed at that time as Jevrai 
Agarchand and obtained the paving-in- 
slip book and the cheaue book from wit. 
Parab. the agent of that branch. The 
next day accused 3 deposited two drafts 
(Exs.12and 13) onedrawn by the Canara 
Bank. Vishakhapatanam for Rs, 4,500 in 
favour of Jevraj Agarchand on its branch 
in Bombay and the other was drawn by 
the Baroda Bank. Nandurbar. for Rs. 
2,000 in favour of Keshavlal Mohanlal 
Wakanerwala. The latter draft when de- 
posited bore the endorsement purporting 
to be by Wakanerwala for payment to 
Jevraj Agarchand. Similarly on Sept 24. 
1964, accused 3 deposited in the said ac- 
count a third draft (Ex. 17) drawn by the 
State Bank. Damoh for Rs. 1,500 in favour 
of one Lachhmandas. The draft had on it 
at that time an endorsement purporting 
to be that of Lachhmandas in favour of 
Jevraj Agarchand. The said amount was 
collected by Parab and credited in the 
said account of Jevrai Axarchand. By 
that time Parab had become suspicious 
about the said account and therefore. 
when accused 3 presented on Sept. 24. 
11964 a cheque for withdrawing Rs. 6.000 
from that account. he refused to cash it 
saying that the monevs under the drafts 
deposited by accused 3 had not vet been 
collected. On the same day. he lodged a 
complaint with the police. in coseauence 
whereof the police kept a vigil at the 
bank for the arrival there of accused 3. 
On September 25. 1964. accused 3 and 4 
came there and when accused 3 presented 
a cheaue for Rs. 7.000 purported to have 
been signed by Jevrai Agarchand. Parab 
Wot them both arrested by the police. 

11. With the arrest of accused 3 
and 4 the police commenced their investi- 
gation In the course of which S. I. Pat- 
wardhan. who was in charge of it. found 
a withdrawal of Rs. 1.450 by the appel- 
lant from his bank account on Septem- 
ber 28. 1964. On November. 6. 1964. 
Patwardhan received information from 
the Bank of Maharashtra. Bombay Cen- 
tral Branch. that the appellant had drawn 
a cheque for Rs. 600 (Ex. 147) in favour 
of one Sardar Singh Ahuja of Gandhi 


Nagar. Delhi, that the said Sardar Singh 
had deposited that cheaue for collection in 
the Puniab National Bank, Delhi and that 
that bank, through its Bombay Branch. 
had sent that cheque to the Bank of 
Maharashtra for collection. On this in- 
formation, Patwardhan sent constable 
Naik to Delhi to trace the appellant 
through Sardar Singh. Naik obtained the 
address of the appellant from Sardar 
Singh and was able in conseauence to ar- 
rest both the appellant and accused 1 from 
Premsha Building. Kolhapur Road af 
about midnight on November 9/10. 1964. 
At the time of his arrest. the appellant 
had on his person the cheaue book of the 
Bank of Maharashtra. Bombay Central 
Branch. On November 14 1964. Pat- 
wardhan obtained the statement of account 
fn respect of the appellant’s account in the 
Bank of Maharashtra. Bombay Central 
Branch. ‘That statement disclosed that 
the account had been operated between 
July to September 28. 1964 and had there- 
after remained dormant. It also reveal- 
ed that after July 1964 the only two de- 
posits made therein were of Rs. 1.500 and 
of Rs. 500 respectively on the 16th and 
17th September. 1964. exactly the dates 
when two sums of Rs. 6.000 and Rs. 1.600 
were withdrawn from the account in the 
name of Jokhiram Prahladrai with the 
Greater Bombay Co-operative Bank Ltd. 
by cheaues Exs. 146 and 148. 


12. The Police thereafter record» 
ed the statements of the various persons 
under whose names the ` said bank ac- 
counts were opened and of the pavyees. in 
whose favour the said drafts had been 
issued and which had been deposited in 
the said accounts with their purported 
endorsements in favour of account-hold- 
ers of those accounts and who had not re- 
ceived them though drawn in their favour 
and despatched to them through post. 


13. According to the prosecution 
the investigation revealed that the four 
accused and the said Yaralikhan had 
entered into a conspiracy to get hold of 
the said drafts during their postal trans- 
mission for criminally obtaining various 
amounts for which they had been drawn 
and in furtherance of that conspiracy had 
got hold of the drafts and collected 


moneys thereunder by opening false ac- ` 


counts in different names with false intro- 
ductions therefor and in fact had operat- 
ed upon those accounts and collected the 
moneys under the said stolen drafts. On 
these facts the accused were placed for 
trial before the Additional Sessions Judge. 
Greater Bombay. 

14. The case of the appellant af 


the trial was one of total denial. He 
characterised the evidence of wits. Elavia. 
Puransingh and Mosin Burmawalla as 
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totally “false and asserted that he had no 
knowledge whatsoever about the opening 
and operation of the account in the name 
of Balwantrai Chaturvedi with the said 
N. K. G. S. B, Co-operative Bank. Like- 
wise, he maintained that the evidence of 
wit. Mosin Burmawalla about the open- 
ing of the account in the name of Daulat 
Ram with the Bank of Maharashtra. Parel 
Branch, Bombay was also false. He also 
denied any knowledge as regards the 
opening of the account in the name of 
Jevrai Agarchand with the Maharashtra 
State Co-operative Bank. Prabhadevi 
Branch or with regard to the opening of 
the account in the name of Jokhiram Pra- 
hiadrai or the deposit of the drafts there- 
in or their operation. He, however. ad- 
mitted having an account with the Bank 
of Maharashtra. Bombay Central Branch. 
of having withdrawn therefrom Rs. 1.450 
on September 28. 1964 through the 
cheque (Ex. 146). of their being 
only a balance of Res. 
thereafter and of having issued the cheque 
(Ex. 147) for Rs. 600 in favour of one 
Sethi. who had promised but ultimately 
failed to procure a loan for him for Rs.. 
600 from the said Sardar Singh. Regarding 
his arrest from Premsha Building. his 
case was that he had left Bombav as 
early as September 25. 1964 for Delhi for 
collecting certain sale proceeds of ‘textile 
goods which he had sold. According to 
him he was staying in a Dharamshala at 
Chandni Chowk from where he was ar- 
rested by Naik and that he had no know- 
ledge about the arrest of accused 1 or the 
place from which he was arrested. His 
case further was that both Elevia and 
Puransingh gave false evidence against 
him on the pressure of Patwardhan who 
had kept pending certain criminal cases 
against both of them. 


15. The prosecution examined a 
number of witnesses representing the 
various concerns who had despatched the 
drafts Exs. 59. 61, 63. 65. 41. 12. 14. 17 and 
the cheque Ex. 43 to various parties bv 
post after having obtained them from dif- 
ferent banks as also witnesses to whom 
they have been sent. Each one of the 
latter class of witnesses denosed that he 
or his concern had not received those in- 
struments. The conclusion from this evi- 
dence could only be that those negotiable 
instruments during the course of their 
postal transmission had been intercepted 
and stolen and were therefore not receiv- 
ed by the respective pavees thereunder. 
There could. therefore. be no difficultv in 
coming to the conclusion that those 
negotiable instruments came into the pos- 
session of accused 3. particularly as that 
fact was conceded by him. His case. 
however. was that thev were handed over 
to him by the appellant but that he did 
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not know that they were stolen or other- 
wise dishonestly obtained. According to 
him, on the representations made to him 
by accysed 1 and the appellant and by the 
said Yaralikhan he believed that the said 
drafts and the cheaues represented pro- 
ceeds of some genuine transactions enter- 
ed into by accused 1 and the appellant. 
that they did not want to deposit them in 
their accounts owing to certain income 
tax difficulties and therefore wanted bank 
accounts to be opened through him in dif- 
ferent names. For the help he would 
render in opening such bank accounts 
wherein the said drafts and cheques 
would be deposited and their proceeds col- 
lected. he was promised a share in a part- 
nership which was to produce a film with 
the help of those cash proceeds. 


. 16. Accused 3 also admitted hav- 
ing opened the said bank accounts in 
names other than his own and for that 
purpose using the account opening forms 
Exs, 54. 37 and 7, obtaining paying-in- 
slip books and cheque books thereafter 
and presenting the said drafts and getting 
their proceeds credited in those accounts. 
Despite his denial of knowledge that the 
said opening forms were forged docu- 
ments, there was ample evidence to 
establish that they were in fact fabricated 
documents. The evidence of wit. Cadiar. 
of Berulal, a partner in Kucheria Bro- 
thers and of Lachmansingh clearly show- 
ed that the account opening forms used 
for opening accounts with the Bank of 
Maharashtra, Parel Branch. the Maha- 
rashtra State Co-operative Bank. Pra- 
bhadevi Road Branch and at Wadala 
Branch were forged documents. There 
was also ample evidence of the wpavees 
under the said drafts showing that the 
endorsements purported to have been 
made in the names of the said account- 
holders. namely. Daulat Ram. Jokhiram 
Prahladrai and Jevraj Agarchand were 
forged endorsements. On the evidence 
and the admissions made bv accused 3 
himself there was no room for any doubt 
puat these endorsements were made bv 


17. The dates of issuance of these 
înstruments and the evidence as to their 
presentation by accused 3 at the said 
three banks for having their proceeds 
credited in the accounts opened by him 
showed that they were presented shortly 
after the various drawers of those instru- 
ments had despatched them. The case 
of accused 3. however. was that he was 
misled into believing them into genuine 
documents by: accused 1 and the appellant. 
and therefore. he had no knowledge that 
he was using them as genuine instruments 
which were in fact forged. The absence 
of such knowledge on his part was sought 
to be shown by the fact that he used to 
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hand over the cash proceeds thereunder 
to the appellant and that he. accused 3. 
was merely a tool in the hands of accus- 
ed 1 and the appellant. His plea was. 
however, discarded by the Trial Judge 
Since accused 3 had at one time served in 
a bank for about three years prior to 1960 
and therefore. must know from that, ex- 
perience the true nature of what he was 
doing. Besides, his version that he did 
all these things on the promise that he 
would be taken up as a partner in the 
film producing venture by Yaralikhan to 
be financed by accused i! and the appel- 
lant was altogether unbelievable es- 
pecially as his maternal uncle was con 
cerned with a film business and he himself 
knew ‘that business as he was working in 
that business with his said maternal uncle. 
There was thus ample evidence against 
accused 3 for the conclusion that he did 
the various acts alleged against him with 
ful! culpable knowledge and intention. 


_ 18. The question next was whether 
the accused had entered into a criminal 
conspiracy. and Ef so. whether all these 
acts of accused 3 were done in pursuance 
of the objects of thaf conspiracy. For 
establishing the conspiracy. the prosecu~ 
tion relied on the evidence of five witnes< 
ses, namely accused 3. Puransingh, Mosin 
Burmawalla, Elavia and Narottam Kristi, 
Of these. accused 3 and Puransingh were 
admitted by the prosecution to be ac- 
complices, Could the remaining Three 
witnesses also be said to be accomplices? 


_ 19% As regards Mosin Burmawalla 
fhere was clear evidence that he encashed 
the cheque Ex. 48 at the instance of accus~ 
ed I and the appellant. and as admitted 
by him obtained from them Rs. 150/- as 
reward for doing so: He was aware that 
neither accused 1 nor the appellant was 
Daulat Ram. in whose favour the cheaue 
. was drawn. The cheaueé which he encash- 
ed had on the back of it an endorsement 
purporting to be by Daulat Ram and from 
that fact he must obviously have realised 
that the cheque was not a genuine docu- 
ment. The Trial Judge on these facts 
held him to be an accomplice. As against 
Elavia, the evidence was that on Septem- 
ber 1, 1964 the appellant gave him Rs. 200 
and an account opening from Ex. 134 
with which to open an account in the 
name of Sanghavi Keshrimal. He went 
with the appellant to the Bank and got an 
account opened. though the bank did not 
then issue to him any cheque book. In 
view of this evidence Elavia too was held 
by the Trial Judge to be an accomplice. 
So far as Kristi was concerned. the Trial 
Judge refused to treat him as an accom- 
plice as the only evidence against him 
was that the postman Savant in the pre- 
sence of accused 1 asked him to hand over 
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to him certain postal envelopes buf he de- 
clined to do so. Thus. of the five witnesses 
relied on by the prosecution, four were 
held to be accomplice witnesses. __ 

20. Regarding Puransingh the 
Trial Judge was of the opinion that his 
version of being coerced into opening the 
bank account with the N. K. G. S. B. Co- 
operative Bank was unbelievable and that 
he could not have done so as innocently as 
he tried to make out. He was also satisfi-« 
ed that there were discrepancies between 

evidence and that of Wagh. the 
manager of that bank, in certain parti- 
culars with regard to the opening of that 
account. There were also improvements 
made by him while giving evidence. And 
lastly. there was the fact that a police 
complaint against him under Sections 419 
and 420 of the Penal Code in the matter 
of opening of the said account was nend- 
ing. The presecution whereof had been 
stayed until he gave evidence in this case. 
That fact would constitute an inducement 
to him to give evidence fin favour of the 
prosecution. 

Having regard fo these in~ 
firmities in Puransingh’s evidence. the 
al 1 Judge summed up his conclusion 

us:— 


“After duly considering all the above 
said criticisms, in my opinion. the posi- 
tion is that on that account the credibi~ 
lity of Puran Singh as a witness cannot 
be said to be demolished fn its entirety. In 
my opinion, apart from the false version 
which he has attempted. the other por- 
tions of his testimony including those ve- 
lating to the forming of a conspiracy by 
accused Nos. i and 2 would have to be 
duly considered in the light of the other 
material adduced on record. in other 
words, the necessity of corroboration to 
the said partions of. wails testimony arises 
in the present case,” 


226 The evidence of Mosin Burm- 
awalla directly involved the appellant in 
the matter of encashing the two cheaues 
Exs. 67 and 48 and his handing over the 
cash. proceeds thereof to the appellant, 
and of the appellant. working in respect 
thereof in close association with accused 
il. But there were certain circumstances 
brought out in his evidence which re- 
ndered it not readily acceptable. He was 
aware that encashing the said two cheaues 
was not innocent and that it would land 
him in being prosecuted therefor. He 
had also been involved in an of- 
fence under Section 471 read with Sec- 
tion 467 for encashing a forged cheque in 
1962. He was also convicted in 1961 under 
the Prohibition Act and in 1956 was 
arrested in connection with the encash- 
ment of a forged cheque for Rs. 3.200. 
He admitted that in 1968 he was arrested 
and kept in judicial custody and that he 
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‘was In such custody when he gave evi- 
- dence in this case. The defence argument 
on these facts was that in the matter of 
encashment of the two cheaues Exs. 48 & 
67 the witness was aware that he was 
lable for prosecution and that in these 
circumstances there was every temptation 
for him to give evidence as desired by the 
police. Further according to his own ad- 
mission, the appellant had paid him Rs. 
050 as a reward for encashing the said 
two cheques. With all these deficiencies 
his evidence. counled with the 
fact that he. was also an ex-convict 
convicted for using a forged docu- 
ment, the Trial Judge after cone 
sidering his evidence in the light of the 
other evidence on record and the circum= 
stances of the case. was of the view that 
he would not discard his evidence alto- 
gether but that he would demand adequate 
corroboration before acting on if. 


_ 23. So far as Elavia was concern= 
ed. the Trial Judge was of the view that 
his evidence was totally unworthy of ac- 
ceptance and rejected it outright. He 
however, relied on the evidence of Pur- 
ansingh, Mosin Burmawalla and the evi- 
dence of accused 3 which he gave as a 
defence witness. since he found (1) that 
their evidence could not be discarded 
totally. and (2) that it was corroborated 
in sufficient particulars as regards the ex- 
fstence of the conspiracy and the several 
acts done in furtherance of it and the 
active part plaved by the appellant there- 
in. In other words. despite the part play- 
ed by each one of these witnesses and 
being aware that if was not innocent. 
their evidence passed both the tests of 
eredibility and corroboration. 


24, In tha? connection there was 
first the evidence of Deshpande. the agent 
of the Parel Branch of the Bank of 
Maharashtra to whom accused 3 had gone 
to encash the cheque Ex. 67 andin whose 
presence accused 3 had written out the 
signature in the name of S. H. Shah on 
the reverse of that cheaue. Deshnande’s 
evidence was that accused 3 was accom» 
panied by the appellant and that accused 3 
told him at that time that he had to pay 
the amount of that cheque to the appel- 
lant. There was no specific challenge 
to the veracity of Deshpande’s evidence 
except for the contention that he might 
be mistaken about the person who was 
at that time with accused 3. Deshpande 
undoubtedly had no occasion thereafter 
to see the appellant again before he 
identified him in court and no identifica- 
tion parade was held for him in respect 
of the appellant a precaution which the 
investigating agency ought to have taken. 
But the omission to do so would not ren- 
der Deshnande’s. identification wuntrust- 
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worthy in the peculiar circumstances of 
the case. Though a number of customers 
attend a bank every day. the Manager 
does not have to see and talk to all of 
them, It is only in unusual cases where 
some difficulty arises. that a manager in- ` 
terviews a customer. In this case accus- 
ed 3 had simultaneously deposited on 
September 11, 1964, four drafts of the 
aggregate value of Rs. 12.600 in the ac- 
count opened on that very dav and had 
insisted the yery next day on withdraw- 
ing the entire amount a somewhat unusual 
thing for a new account-holder to do. 
Deshpande was aware that the signature 
of the introducer for opening of that ac- 
count had not vet been. verified. and 
therefore, must have realised that it was 
not safe to allow accused 3 to withdraw 
the proceeds of those drafts, He. there- 
fore. allowed Rs. 200 only. which was the 
fnitial cash deposit made by accused 3 
‘when the account was-opened. to be with~ 
drawn. Apart from the conversation he 
had face to face with accused 3. his sus- 
Picion had been aroused by the manner 
in which accused 3 insisted on withdraw~ 
ing the entire amount and he had. there- 
fore, made inquires with the Syndicate 
Bank with regard to the genuineness of 
the introducer’s signature. In these- cir- 
cumstances, it was not surprising that he 
‘would remember accused 3 and the ap- 
pellant who was with him at the counter 
particularly as accused 3 had told him 
that he had to pay the amount of the 
cheque to the appellant. Considering. 
therefore. the nature of the withdrawal, 
the unusual demand by accused 3 to with= 
draw the entire amount in the account the 
reluctance of Deshnande to permit him 
such withdrawal and his ultimate consent 
to pass the cheaue only for the amount of 
the initial cash deposit. it is not possible 
for us to disagree with the acceptance by 
the Trial Judge of Deshpande’s identifica- 
tion of accused 3 and the appellant in the 
court as the persons who had come to his 
bank for encashment of the said cheque. 


25. The next piece of evidence. 
which furnished corroboration. was the 
appellant’s leaving Bombay. his being ar~ 
rested from Premshah Building from 
where accused 1 was also arrested at 
J his dealings 
with his personal account with the Bank 
of Maharashtra. Bombay Central Branch. 
As already noticed earlier the whereabouts 
of the ap t in Delhi were discover- 
ed through the cheaue for Rs. 600 
which he fssued in the name of 
Sardar Singh. The facts regarding 
his leaving Bombav on or about Septem-~ 
ber 28. 1964. the discovery of his where- 
abouts in Delhi and his ultimate arrest 
from the same building from where ac- 
cused 1 was also arrested were furnished 
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by the evidence of S. I Patwardhan and 
Constable Naik. deputed to effect the 
arrest of the anpellant. The reason given 
by the appellant for having left Bombay 
for Delhi. namely to collect the sale pro- 
ceeds of certain textile goods sold by him 
and his statement that he had given the 
said cheque for Rs. 600/- for a loan to be 
given to him were rejected by the Trial 
Judge and in our opinion rightly in the 
absence of any evidence in support of it. 


26. The statements of account Exs. 
44 and 150. of his said personal account 
with the Bank of Maharashtra showed 
that where as he had regularly operated 
that account from July to September 28. 
1964, those operations stopped altogether 
after September 28. 1964. Indeed after 
July 1964 only two deposits were made 
therein, of Rs. 1.500 in cash on September 
16, 1964 and Rs. 500 on September 17. 
1964. It is significant that these two de- 
posits were made on the dates when ac- 
cused 3 encashed the two cheques 
Exs. 46 ană 48 from the Greater Bom- 
bay Co-operative Bank Ltd. for Rs. 6.000 
and Rs. 1,600 respectively in the account 
in the purported name of Jokhiram 
Prahladrai. The contention of the pro- 
secution was that on September 28. 1964 
the appellant coming to know of the ar- 
rest of accused 3 and 4 left Bombav after 
withdrawing Rs. 1.450 from his said 
account leaving only a balance of Rs. 54 
therein and drew a cheaue for Rs. 600 
after going to Delhi in favour of Sardar 
Singh although he must have known that 
his account had only the meagre balance 
of Rs. 54. These statements of account 
corroborated the evidence of accused 3 
and wit. Mosin Burmawalla that after 
they had withdrawn the said amounts of 
Rs. 6,000 and Rs. 1,600 on the 16th and 
7th of September. 1964. they had handed 
over those amounts ta the appellant and 
that the two deposits made bv the appel- 
lant in his account on those verv dates re- 
presented his share in the said two 
amounts. 


27. The explanation of the appel- 
Jant regarding these statements of ac- 
count was that on September 15. 1964 he 
had arranged with one K. K. Shah for 


a loan facility upto Rs. 2.000. In pur- . 


suance of this arrangement he took a loan 
from K. K. Shah of Rs. 1,400, On Novem- 
ber 20, 1964 he took Shah to the Bank and 
there paid back to him Rs. 1.400 and Rs. 
50 as interest thereon. Regarding the 
cheaue for Rs. 600 his explanation was 
that he had given that cheaue as security 
for a loan to be given to him but as no such 
loan was made to him he made no ar- 
rangement to deposit in his bank account 
sufficient money to honour that cheaue. 
As regards the two deposits of Rs. 1.500 
and Rs. 500. his explanation was that they 
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were the sale proceeds of.cloth sold by 
him to different parties in the course 
of business carried on by him in the name 
of Ramnarain Mahavirvrasad. No effort 
however was made by him to establish 
the facts relating to these explanations 
and indeed there was not a tittle of evi- 
dence on record to prove the truth of any 
one of them. He no doubt produced a 
pass book of an account with the Bank 
of Baroda, Ex. 151, which stood in the 
name of Ramnarain. But itis significant 
that the aforesaid two deposits of Rs. 
11.500 and Rs. 500 were not made in that 
account but in another account with the 
Bank of Maharashtra which stood in the 
name of T. N. Khanna and not in the 
name of Remnarain in which name he 
said he was carrying on business in cloth. 
With regard to the account with the B 

of Baroda, the evidence of S. I. Patwar- 
dhan was that there were two complaints 
of cheating against the appellant and the 
prosecution in respect of them was pend- 
ing. 


28. ‘Thus. besides the evidence of 
accused 3. Puransingh and Mosin Burma- 
walla, there was considerable circum- 
stantial evidence showing that the appel- 
lant was nat only a party to the con- 
spiracy to forge stolen negotiable instru- 
ments. to use them as genuine and there- 
by cheat the banks and obtain the pro- 
ceeds under those instruments but that he 
had also taken active part in several 
overt acts in furtherance of that con- 
spiracy and obtained at least two amounts. 
namely. Rs. 1.500 and Rs. 500. 

29. The first question is. whether 
the trial Judge was right in using the 
evidence given by accused 3 which he 
gave as a witness in his defence? The posi- 
tion with regard to such evidence is that 
when a person, accused along with others. 
voluntarily steps in the witness box as a 
witness in defence. he is in the same 
position as an ordinary witness, (see Peo- 
ples’ Insurance Co. Ltd. v. Sardar Sardul 
AIR 1962 Puniab 101 and  Jibachh 
Shah v. The State AIR 1965 Pat 
331) and is therefore subiect to cross-ex- 
amination by the prosecution counsel and 
evidence brought out In such cross-exa- 
mination can tig used against his co-ac- 
cused. (See e King v. James Paul, 
1920-2 K. B, 18 A p. 185), If such a wit- 
ness incriminates his co-accused the other 
accused, jointly tried with him. has thel 
right to cross-examine him if he wants 
So to do. (Fex v. Hadwen 1902-1 K. B 882 
at pp 887-888). This has been the position 
in England after 1898 when accused per- 
sons were made competent witnesses. The 
Same consequences must also flow after 
accused persons have been made ` com- 
petent witnesses for the defence under 
Sectian 342A of the Code of Criminal 
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Procedure, As counsel for the appellant 
informed us. since accused 3 volunteered 
to enter the witness box as a witness in 
his defence he was in fact cross-examin- 
ed not only by the prosecution but also 
by counsel for the other accused. Of 
course, an accused person cannot be com- 
pelled to give evidence as a prosecution 
witness in view of the expression “in dis- 
proof of the charges” in Section 342A. 
But once his evidence as a witness for the 
defence is on record. under Section 10 of 
the Evidence Act. 1872. evidence. as to 
the communications between one conspira- 
tor and the other during the time that the 
conspiracy is going on and relating to 
implementing that conspiracy. is re- 
levant evidence. The statements by one 
accused to another and the evidence as to 
the acts done by him disclosing particina- 
tion by the other accused in the con- 
spiracy are also relevant. As to whether 
they merit reliance or not is another aues- 
tion depending upon their credibility. 


30. As aforesaid. the evidence of 
Puransingh. Elavia and Mosin Burma- 
walla was held by the Trial Judge as ac- 
complice eyidence in that each of them 
had in one way or the other helped the 
accused in furthering their obiectives. In 
such a case the duty of the court apprais- 
ing the evidence clearly is to apply the 
double test as laid down in Sarwan Singh 
v. State of Punjab. 1957 SCR 953 = (AIR 
1957 SC 637). The court. therefore. has 
first to see whether the evidence of an 
accomplice is reliable. and secondly. 
even if it is so. whether it is corroborat- 
ed in material particulars by other inde- 
pendent evidence. direct or circumstantial. 
As Sarwan Singh’s case 1957 SCR 953 = 
(AIR 1957 SC 637) points out the test 
of reliability is the same as the one appli- 
ed to all witnesses. Therefore. it does 
not mean that an accomplice’s evidence 

-cannot be relied upon unless it is totally 
and absolutely blemishless. In maiority 
of cases such is not the case and in spite 
of some discrepancies and other such in- 
firmities courts have often found it safe 


to act on the evidence of such witnesses.. 


A case illustrating this proposition is to 
be found in Saravanabhavan v. State of 
Madras. AIR 1966 SC 1273 where the evi- 
dence of the approver contained certain 
discrepancies and was also contradicted 
by the testimony of another witness and 
yet that evidence was held to pass the 
test of being credible and was accepted 
as it was also corroborated by other evi- 
dence. Regarding the second test. that is, 
of the necessity of corroboration. such 
corroboration need not. on the one hand, 
be of every particular given by an accom- 
plice, and on the other hand. of only 
minor particulars. The corroboration 
must be adequate enough to afford 
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necessary assurance that the main story 

testified by the accomplice can be rea- 

sonably and safely accepted as true. 

eein v. State of Bombay. AIR 1960 
1 a 


31. Reading the evidence given by 
these witnesses. as also the evidence of 
accused 3. there were undoubtedly not 
only discrepancies in their evidence but 
each One of them was trying to make 
out that his acts were innocent and with- 
out the knowledge that he was furthering 
the culpable obiects of the accused. A 
perusal of the very elaborate judgment of 
the Trial Judge shows. however that he 
had kept in the forefront of his mind this 
fact and then had considered as an initial 
step the question whether their evidence. 
notwithstanding the aforesaid infirmities. 
was Credible in the sense that the things 
which they had deposed were true. [If 
fs impossible. for instance to discard their 
version about the drafts and cheques 
having been illegally intercented during 
their postal transmission. the onening of 
fraudulent bank accounts on the strength 
of forged introduction forms. deceiving 
the bank employees into opening false ac- 
counts by false impersonation and ulti- 
mately obtaining cash proceeds under the 
said stolen negotiable instruments. There 
fs also no doubt that this version found 
sufficient corroboration not only in the 
evidence of the payees to whom their con- 
stituents had sent those instruments and 
Who never received them. but also in the 
evidence of the managers and agents of 
the different banks who were deceived by 
one or the other accused. In these cir- 
cumstances it is not possible to say that 
the Trial Judge acted on the accomplice 
evidence without applying the double 
test laid down in Sarvan Singh’s case. 
1957 SCR 953 = (AIR 1957 SC 637). 


32. So far as the appellant was 
concerned, the accomplice evidence 
against him was not only corroborated by 
the evidence of Deshpande and his identi- 
fication of the appellant. but also by cir- 
cumstantial evidence. his association with 
accused 1 during the material period. his 
presence in the Bank of Maharashtra on 
September 12, 1964 when accused 3 en- 
cashed the cheque for Rs. 200. his receiv- 
ing that amount from him. the circum- 
stance of his arrest from the same build- ° 
ing from where accused 1 also was arrested 
at about the same time. the two deposits 
of Rs. 1.500 and Rs. 500 on the 16th and 
17th September. 1964 when accused 1 and 
Mosin Burmawalla withdrew from the 
bank the two sums of Rs. 6.000 and Rs. 
1,500. These were circumstances which 
lent considerable acceptability to the ac- 
complice evidence. That being the position. . 
it is impossible to accept the contention 
that there was not enough credible evi- 
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dence justifying the conviction of the an 
ant. 
33. In the view aforesaid. we find 
No reason to warrant any interference with 
the order of conviction and sentence pass- 
ed against him. The appeal. consequently. 
must fail and is dismissed. 
_____ Apea dismissed. 
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Garib Singh and others. Appellants v. 
The State of Puniab. Respondent. 

Criminal Appeal No. 165 of 1969. D/+ 
22-3-1972. 

(A) Evidence Act (1872), Section 3 
s Criminal cases — Credibility of wit- 
etn — Degree of proof ~~= (X-Ref: 


The degree which proof mnie reach 
before a Court trving a criminal case will 
convict is no doubt that which a prudent 
man will employ in reaching a conclusion 
beyond reasonable doubt whereas an ac- 
cused need not prove his case to the same 
extent in order to sueceed. But. the 
standards employed in judging each ver- 
sion are those of a reasonable and prudent 
man. Such a man can only adopt what 
is natural to expect and what accords 
with common sense and ordinary exper- 
fence but not what is extraordinary and 
unexpected as a reliable test of credibi~ 
lity of witnesses. The assumption that 
truth is stranger than fiction cannot be 
invoked in appraising the evidence of 
such person because it would be hazard- 
ous to do so and would introduce an 
illegal criterion for appraising the evi- 
dence. (Para 7) 

(E) Penal Code (1860) S. 34 — Sec 
tion would apply even if no charge is 
framed thereunder when evidence esta- 
blishing it is clear and free from doubt. 
(Decision in Cri. A. No. 876 of 1966, D/- 
15-4-1969 (Punj and Har.) Reversed.) 


But, where there fis no evidence to 
show that the accused have pre-concerted 
the mere fact that they were in possession 
of spears cannot lead to that inference 
particularly when the accused are Shikhs 
and it is not unusual for them to carry 
such weapon. AIR 1971 SC 66. Dist. AIR 
"968 SC 1390. Referred to. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1971 SC 66 = (1971) 1 SCR 

839 = 1971 Cri LJ 20. Khedu 
Mahton v. State of Bihar 17. 18 
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A.L R. 
1971 Cri LJ 1246 = (1971) E Sim 
LJ (Him, Pra) 153. Chet Ram v. 
„State 8 
AIR 1968 SC 1390 = (1968) 3 SCR 
685 = 1968 Cri LJ 1647, Laxman 
Kalu Nikalje v. State of Maha- 
rashtra 17. 20 
M/s. Nnr-ud-din Ahmed and J. P, 
Aggarwal, Advocates, for Appellants; M/s, 
V. C. Mahajan and R. N. Sachthey. Advo- 
cates. for Respondent. 
The Judgment of the Court was des 
livered by 


BEG, J. Garib Singh. aged 36 
years, Mohinder Singh, aged 15 vears, 
Bhagat Singh, aged 25 years. Ram Singh. 
aged 65 years. Gurdial Singh. aged 66 
years, were jointly charged and tried by 
the Additional Sessions Judge of Patiala 
for rioting and offences committed in the 
course of it. Garib Singh was charged 
separately under Sections 148 and 307 
Indian Penal Code for an injury he was 
alleged to have given in the abdomen of 
Sarwan Singh (P. W. 7) with a Barchha. 
and for offences punishable under Sec- 
tions 324 and 323 Indian Penal Code with 
the aid of Section 149 Indian Penal Code. 
Mohinder Singh was separately charged 
under Sections 148 and 324 Indian Penal 
ggas for inflicting a incised wound on 

Singh (P. W. 8) with a spear. 
a under Sections 307 and 323 read 
with Section 139 Indian Penal Code. 
Bhagat Singh was separately charged 
under Sections 147 and 323 Indian Penal 
Code for causing simple injuries with a 
lathi on’ Gurdev waar (P. W. 9) and 
Ralla Singh (P. W. 10) and with the ald 
of Section 149 Indian Penal Code for of- 
fences punishable under Sections 307 and 
324 Indian Penal Code. Ram Singh and 
Gurdial Singh, who were also said to 
have been members of an unlawful as- 
sembly which caused injuries to the partv 
of the complainant Sarwan Singh af 
about sunset of 24-10-1965. the date on 
which the festival of Diwali fell. were 
alleged to have only instigated their com- 
panions by giving lalkaras and saying 
that Sarwan Singh should not be spared. 
They were. therefore, charged separately 
only under Section 147 Indian Penal Code 
and for offences under Sections 323. 324 
and 307 Indian Penal Code with the help 
of Section 149 Indian Penal Code. None 
of the accused persons was, however, 
charged with any offence with the aid of 
Section 34 Indian Penal Code. 

2. The learned Sessions Judge 
who tried the accused persons had. after 
elaborately examining the. prosecution 
and defence versions. found the prosecu- 
tion case to be “shrouded in mystery as 
to how all the accused got together. arm- 
ed variously in the house of Ram Singh 
and assaulted him (i. e. Sarwan Singh) all 
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of a sudden by darting out of the house 
of Ram Singh”. The picture thus painted 
by the learned Sessions Judge to con- 
vince himself of the melo-dramatic arti- 
ficiality of the prosecution version did nof 
really accord with prosecution evidence 
which was that. when Sarwan Singh was 
passing in front of the house of Ram 
Singh, the accused came out and sur- 
rounded him, and that Sarwan Singh 
thereupon raised an alarm which brought 
the other iniured witnesses. who had tried 
to save him. to the scene. It was only 
when Ram Singh and Gurdial Singh gave. 
‘lalkaras’ or instigated the others to at- 
tack and not to spare Sarwan Singh that 
the assault was alleged to have begun. 
It is not unlikely that even this version 
did not bring out the whole truth. 


3. The defence version. put for- 
ward through Kartar Singh (D. W. 2). 
was that, on the Diwali night of 24-10- 
1965, at about 8 p. m. one Gurdev Singh 
(P. W. 12) son of Mangal Singh, had come 
with Chanan Singh (P. W. 8) the iniured 
and Ralla Singh (P. W. 10) and Gurdev 
Singh Harijan and had a quarrel with 
Sarwan Singh (P. W. 7) iniured. and with 
one Gurbux Singh (Parentage not given) 
over the ownership of a tractor which 
was parked nearby. It was stated bv 
Kartar Singh that both sides were drunk 
and that Gurdev Singh son of Mangal 
Singh had given a barchha blow to 
Sarwan Singh and Gurbux Singh had 
given a barchha blow to Chanan Singh. 
It was sought to be proved by the defence, 
through other witnesses. that. after this 
incident there was a compromise between 
the two sides so that Gurdev Singh son 
of Mangal Singh, at the instance of 
Sarwan Singh, agreed to forgo the un- 
paid price of the tractor. amounting to 
Rs. 5,000/- and to patch up the quarrel. 
It was not even attempted to be explained 
by the defence version how an agreement 


could emerge so suddenly not only to ' 


patch up a quarrel in which a very ser~ 
ious injury was sustained by Sarwan 
Singh but also to involve accused persons 
in place of the actual assailants of Sarwan 
Singh and others. The suggestion. how- 
ever, was that the prosecution case. aca 
cording to which there was litigation be- 
tween Ram Singh and Bhagat Singh ac- 
cused on one side and Sarwan Singh 
(P. W. 7) on the other. and the interven~ 
tion of Chanan Singh (P. W. 8). who had 
his own scores to settle with Garib Singh. 
explained the implication of all the accus- 
ed persons. The learned Sessions Judge 
was, we find. more mystified by certain 
features inthe prosecution casethan im- 
pressed by the very unnatural and in- 
credible defence version. He had. there- 
fore. acquitted all the accused persons 
for what he considered to be the weak- 
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ness of the prosecution case. but he had 
also mentioned the defence version as 
ouh iti could conceivably contain some 


4, _ On an appeal filed by the State 
of Punjab, a Division Bench of the High 
Court listed and then examined each of 
the features of the evidence in the case 
which had baffled the learned Sessions 
Judge. It then reassessed the whole 
Prosecution evidence itself. It came to 
the conclusion that the injured eve-wit~- 
nesses, namely, Sarwan Singh (P. W. 7). 
Chanan Singh (P. W. 8) Gurdeyv Singh son 
of Sadda Ram (P. W. 9). Ralla Singh 
(P W 10) must be believed. at any rate 
with regard to the three accused persons. 


- namely, Garib Singh. Mohinder Singh, 


and Bhagat Singh who were alleged to 
have actually caused injuries to them. If, 
therefore, convicted the three appellants 
before us by special leave by applying 
Section 34 I. P. C. Garib Singh was con 
victed under S. 307 I. P. C, separately 
for the injury caused to Sarwan Singh 
{P. W. 7) and sentenced to five years 
rigorous imprisonment and he was also 
convicted and sentenced to one 
year’s rigorous imprisonment under 
Section 324/34 and to three months’ 
rigorous imprisonment under Section 323/ 
34, I. P. C. Mohinder Singh was convicted 
separately and sentenced to one year’s 
rigorous imprisonment under Section 324 
I. P. C.. to three years’ rigorous imprison~ 
ment under Sections 307/ 34 Indian Penal 
Core. and to three months’ rigorous im- 
prisonment under Section 323/34 I. P. C. 
Bhagat Singh was convicted separately 
and sentenced to three months’ rigorous 
imprisonment under Section 323 I. P. C. 
to five years’ rigorous imprisonment under ` 
Section 307/34 I. P. C. and to one year’s 
rigorous imprisonment under Section 323/ 
34 L P. C. All the sentences were direct- . 
ed to run concurrently, 


Be The High Court had sustained 
the acquittal of Ram Singh and Gurdial 
Singh for two reasons: firstly because the 
delay in the making of the First informa~ 
tion Report. which was shown to have 
been lodged on the next dav i. e. to say 
25-10-1965 at 11.30 a. m. at Police Station 
Chanaur in District Patiala at a distance 
of only 14 miles from Village Rurki where 
the occurrence was shown to have taken 
place; and. secondly. because both Ram 
Singh and Gurdial Singh “are said to 
have been empty handed at the time of 
the occurrence and to neither of whom 
any injuries are attributed”. It mav be 
recalled here that these two accused per- 
sons were only said to have participated 
by giving lalkaras and saving that Sarwan 
Singh should not be spared. The High 
Court thought that this evidence of in- 
stigation was not enough to establish be- 
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yond reasonable doubt the participation 
of Ram Singh and Gurdial Singh in the 
assault which took place upon the iniured 
persons. Such allegations of participation 
by giving Jaikaras are sometimes made 
only to show additional overt acts so as 
to take in at least five persons and make 
out the ingredients of an offence under 
Section 147 against all of them. When 
delayed lodging of the First Information 
Report indicated that deliberation and 
consultation for implication of some in- 
nocent persons with guilty ones was pos- 
sible, this distinction made by the High 
Court could not be said to be unreason~ 
able, 


6. The High Court had. after exa- 
mining the evidence of each of the de- 
fence witnesses. emphatically reiected the 
unnatural defence yersion as utterly un- 
worthy of credence. It had reiected the 
testimony of Kartar Singh (D. W. 2) the 
only alleged eye-witness of the defence 
version on the ground that he stated that 
he had not. before he appeared to give 
evidence in the witness box on 7-4-1966. 
disclosed anything about the incident to 
anyone. It considered this statement of 
the witness to be wholly unnatural. On 
examining the evidence of this witness. 
we find that he had also stated that he 
‘was not examined by the Police. and. pre- 
sumably to explain this allegation. he had 
even stated that the Police had not come 
to the village. Furthermore. he had stat- 
ed that Gurbux Singh (whose identity is 
uncertain, as there are more than one 
Gurbux Singh mentioned in the evidence 
on record, and. for all we know. there 
may be others with this name) had given 
a barchha blow to Chanan Singh on his 
umblicus which is auite absurd as there 
was No injury at all on the umblicus of 
Chanan Singh. The witness stated that. 
although Sarwan Singh. Chanan Singh. 
Ralla Singh. Gurdev Singh. were all arm- 
ed with lathis no blow with lathis were 
given by them. His evidence does nof 
explain the lathi Mmituries of anv of the 
injured persons at all. His statement 
could not, therefore. be characterised as 
even an attempt to satisfactorily explain 
injuries. We have no doubt. after exa- 
mining his evidence. that he could not be 
an eye witness of the occurrence at all. 
The remaining defence witnesses. Gurbux 
Singh (D. W. 1). Babu Singh (D. W. 3). 
and Vishnu- Sarup (D. W. 4). either made 
statements based on hearsay or . attempt- 
ed to prove the highly unnatural alleged 
agreement or compromise between. 
Sarwan Singh whose condition disclos< 
ed by medical evidence. was such thaf 
he could not be in a position to sav much 
about anything for several davs let alone 
enter Into negotiations and compromise. 
We have, therefore. no doubt in our minds 


A. LE 
that the High Court was quite right in 
completely rejecting the defence version 
which could not even pass muster as a 
possible explanation. for whatever it mav 
be worth, as the learned Sessions Judge 
wrongly seemed to think that it could. 


_; . 7 We have only disposed of the 
defence version first because the learned 
Counsel for the appellants placed it in 
the forefront and tried to convince us 
that it was not as incredible as the High 
Court thought it to be. Learned Counsel 
for the appellants asserted that truth is 
stranger than fiction. We think that. af 
any rate in appraising evidence led in 
law Courts, such an assumption would be 
extremely hazardous one to adopt. If if 
were adopted it would introduce an ill- 
egal criterion for appraising evidence. 
Section 3 oï the Indian Evidence Act en- 
ables a Court to employ only the standards 
of a prudent man in judging what is to 
be deemed to be proved according to law. 
And, Section 114 of the Evidence Act 
enables Courts to presume only that 
which accords with the ordinary course 
of events and human nature and not what 
would be an aberration from such a 
course. Indeed. if such a principle was 
to be applied in judging some of the 
features of the prosecution case before 
us. which are assailed by the learned 
Counsel for the appellants. these features 
will appear to be more and not less cre- 
dible. The degree which proof must 
reach before a Court trving a criminal 
case will convict is no doubt that which 
a prudent man will emplov in reaching a 
conclusion beyond reasonable doubt where- 
as an accused need not prove his case 
to the same extent in order to succeed. 
But. the standards employed in judg- 
ing each -version are those of a reasonable 
and prudent man. Such a man ean only 
adopt what is natural to expect and what 
accords with common sense and ordinary 
experience but not what is extraordinarv 
and unexpected asa reliable test of cre- 
dibility of witnesses. 

8. The approach of the learned 
Sessions Judge to the whole case seems to 
us to have been affected by an over-em- 
phasis of minor points emersing from evi- 
dence in the case which were magnified 
into major defects of the nrosecution case. 
Perhaps there is no uniform method of 
arriving ‘at correct or at least satisfactory 
conclusions upon veracity of versions 
placed before the Court which can be ap- 
plied to all cases. It mav be possible to 
decide many cases by determining the 
main or crucial point on which the deci- 
Sion of the case one way or the other may 

. In other cases. where many dis- 
putable points are involved. none of which 
is conclusive. a more elaborate and com- 
prehensive treatment of the various 
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Points involved in whole case may be- 
Come necessary. Courts have. however. 
to attempt to separate the “chaff from 
the grain” in every case. They cannot 
abandon this attempt on the ground that 
the case is baffling unless the evidence is 
really so confusing or conflicting that the 
process cannot be reasonably carried out. 
The method to be emploved in making 
this attempt was stated as follows by one 
of us (Beg J.) in Chet Ram v. State. 1971 
Sin LJ (Him Pra) 153 at p. 157 = (1971 
Cri LJ 1246). 


“Courts. in search of the core of truth. 
have to beware of being misled by half 
truths or individually defective pieces of 
evidence. Firstly. undeniable facts and 
circumstances should be examined. 
Secondly the pattern of the case thus re- 
vealed in the context of a whole seauence 
of proved facts. must be scrutinized to 
determine whether a natural. or probable 
and, therefore. a credible course of events 
is disclosed. Thirdly the minutiae of evi- 
dence. including established discrepancies 
should be put in the crucible of the whole 
context of an alleged crime or occurrence 
and tested. particularly with reference to 
the proved circumstances which generally 
provide a more reliable indication of 
truth than the faulty human testimony. 
so that the process of separating the srain 
from the chaff may take place. Fourthiy 
in arriving at an assessment of credibi- 
lity of individual witnesses. regard must 
be had to the possible motives for either 
deliberate mendacity or subconscious bias. 
Lastly. the demeanour and bearing of a 
witness in Court should be carefully 
noticed and an appellate Court should re- 
member thata trial Court has had. in 
this respect. an advantage which it does 
not possess.” 


9. It seems fo us that the High 
Court had undoubtedly corrected the er- 
roneous approach of the learned Sessions 
Judge by pointing, out obvious answers to 
the points which the learned Sessions 
Judge seemed to regard as riddles incap- 
able of solution. For example. the delay 
in lodging the First Information Report. 
although suspicious. could certainly be 
satisfactorily explained by the fact that 
the stab wound in Sarwan Singh’s sto- 
mach was so serious that his statement 
could not be taken for several] days after- 
wards. Dr. Prem Nath (P. W. 1). who 
examined him at 5.25 a. m on 25-10-1965 
found that a small portion of the 
omentum was protruding from the wound 
5 ce m. x 3.5 c. m. and the injured was 
found in severe pain. The only other in- 
jurv on his body was an abrasion 1 c. m. 
x 4c. m. on the margin of the right elbow 
joint. Dr. H. M. Nahar (P. W 2). stated 
that the injured remained under the 
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effect of morphine sulphate upto 26-10- 
1965, after which his condition improved. 
The abdominal injury was considered by 
the Doctor to be dangerous to life. An- 
other injured person Chanan Sinsh 
(P. W. 8). whose brother was said to have 
filed a Civil Suit against Nand Singh. the 
father of Garib Singh appellant. and 
Jaimal Singh. brother of Gurdial accused 
was not shown to be connected with 
Sarwan Singh indeed as already mention- 
ed above, the suggestion of the defence 
was that he had come to the scene with 
persons opposed to Sarwan Singh. He had 
an oblique, incised penetrating wound 
1} x #” x 4” on the right side of his chest 
and a swelling on the left elbow. Just as 
Sarwan Singh was taken ina cart to 
Patiala after the occurrence. he had been 
taken to Raipura along with Ralla Singh. 
(P. W. 10) who had received three simple 
injuries with a blunt weapon. Gurdev 
Singh (P.W. 9). who had received two 
contusion and a faint contusion with 
blunt weapons had also gone with Chanan 
Singh and Ralla Singh to Raipura where 
they were all medically examined. It. 
therefore. appears that the injured were 
quite naturally, more concerned with 
Setting their injuries attended to than 
with lodging a report immediately at the 
mearest Police Station. The High Court 
had in these circumstances. not given 
undue importance to the delay in the 
lodging of a First Information Report on 
25-10-1965 signed by Chanan Singh. 


10. The learned Sessions Judge 
had used another fact against the pro- 
secution without looking at the obviously 
good answer to it found in the evidence. 
This fact was that. on 25-10-1965 at 8.30 
a.m. Head Constable Kartar Singh 
(P. W. 14) had been given the injurv re- 
Ports and the Kirst Information Report 
signed by Chanan Singh. when Gurdey 
Singh met him but did not tell him that 
he had himself witnessed the occurrence. 
Kartar Singh (P. W. 14). had said that he 
had waited to ascertain facts from Chanan 
Singh himself. who was lving iniured in 
a hospital at Raipura before sending ‘the 
First Information Report to ‘the Police 
Station so that the case may be registered. 
In these circumstances, we think that the 
High Court was quite right in not using 
some delay in the lodging of the First 
Information Report. in the same wav as 
the learned Sessions Judge had done it. 
The High Court used it. no doubt. as one 
of the grounds for finding allegations 
against the alleged instigators as possible 
exaggerations but it had not doubted the 
bona fides of the whole prosecution case 
on this ground. 

iL Another fact which had impres- 
sed the trial Court very much was the 
failure of the Police to find any marks of 
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blood on the path in front of the house 
of Ram Singh where the occurrence was 
shown to have taken place. It had to be 
` remembered that there were only two in- 
fluries one on the body of Sarwan Singh 
and another on the body of Chanan Singh, 
which could bleed and that the blood 
would first get soaked in the clothes of 
the injured. Moreover. by the time the 
police had come to the spot next day 
quite a number of people and vehicles 
may have passed to and fro over the path. 
After the occurrence. even during the 
preceding night, which was that of Diwali. 
a number of persons must have passed 
over the path, Hence the failure of the 
police to find any blood in front of the 
house of Ram Singh was also not so in- 
explicable as the learned Sessions Judge 
seems to have thought it fo be. f 
12. Another feature on which con= 
siderable emphasis was placed. in the 
course of arguments before us, was thaf 
Garib Singh appellant was alleged to 
have inflicted the mosf serious iniury of 
all in this case. on the abdomen of Sarwan 
Singh when this accused was an important 
witness of the case of Sarwan Sinsh 
against Ram Singh and Bhagat Singh who 
had challenged the adoption of Sarwan 
Singh, Garib Singh was said fo be a 
witness of the adoption deed put forward 
by Sarwan Singh. It was. therefore. con- 
fended that Sarwan Singh would not 
have liked to displease Garib Singh. It 
was also urged that there was no reason 
why Garib Singh should take it into his 
head to suddenly attack Sarwan Singh. 
whose alleged adoption deed had been 
witnessed by him. is may appear ‘to 
be a somewhat peculiar feature in the 
tase. But we have no evidence before us 
fo show what Garib Singh was doing in 
the Company of Ram Singh and Bhagat 
Singh, It is not inconceivable that either 
these two told him something to put him 
up against Sarwan Singh or Sarwan Singh 
finding him in the company of his adver- 
saries had said something, Garib Singh 
who denied participation in the occurrence. 
could not be expected to say what had 
incensed him. We think that the High 
Court had taken a correct and reasonable 
view in holding that. unless Garib Singh 
had actually caused the injury to Sarwan 
Singh it would be most unnatural for 
Sarwan Singh, situated as he was in his 
litigation with Ram Singh and Bhagat 
Singh to make such an allegation against 
Garib Singh. This inference was far more 
matural and reasonable than that Garib 
Singh was falsely implicated by all the 
witnesses simply to oblige Chanan Singh. 


13. An overall consideration of all 
the facts and circumstances In the case. 
the important features of which have 
been noticed by us. and a reading of the 
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Judgments of the Sessions Judge as well 
as of the High Court have led us to the 
conclusion that, whatever error there was 
in the approach of the learned Sessions 
Judge in appraising the worth of the 
prosecution and defence versions. was 
rectified by the High Court. We are of 
opinion that those features of the case to 
which the learned Sessions Judge had at- 
tached disproportionate importance were 
put in their proper perspective by the 
High Court. We therefore. do not think 
that this fs a fit case for interference by 
this Court in this appeal by special leave 
with the view of the High Court about 
the substantial truthfulness of the pro» 
secution case and the utter imncredibility 
of the defence version. 


14, There is, however. one es« 
sential aspect of the case which seems to 
have escaped the attention of the High 
Court. It is that the whole pattern of 
the case indicates that there was very little 
likelihood af any pre-concert. The High 
Court had itself rejected the version thaf 
Ram Singh and Gurdial Singh had in- 
stigated and said that Sarwan Singh 
should not be spared. If this instigation 
was there and had been acted upon 
Sarwan Singh would have received many 
more injuries. The nature of the injuries 
proved by the medical evidence. indicated 
unmistakably that the occurrence was a 
short and sudden affair. Such a short 
and sudden occurrence could take place 
on the evening of Diwali af a chance 
meeting when Sarwan Singh found Garib 
Singh in the company of his adversaries, 
Ram Singh and Bhagat Singh. It is possi- 
ble that something was said fo Garib 
Singh cither by Sarwan Singh when he 
found him in the company of his adver- 
saries, or, before that. by Ram Singh and 
Bhagat Singh which impelled Garib Singh 
fo attack Sarwan Singh. These. however. 
are matters of pure conjecture. Never- 
theless taking the totality of facts and cir- 
cumstances particularly the nature of in- - 
ffuries, the Diwali night and the place of 
occurrence on a public thorough-fare. Into 
account, we are inclined to believe that 
the pattern of the case was not that of a 
pre-planned attack, 

15. There was some [force in the 
submission. which was noticed by the 
Sessions Judge, that a pre-planned attack 
was more likely to have taken place else- 
where and not on a public thorough-fare 
In front of the house of Ram Singh. The 
learned Counsel for the appellant also 
submitted that Ram Singh and his asso- 
ciates were not likely to know the time 
at which Sarwan Singh would pass Ram 
Singh’s house that evening. The pro- 
secution evidence is that Sarwan Singh 
was going to untie his cattle. It is possible 
that it was known fn the village that, 
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Sarwan Singh passed the house of Ram 
Singh at that time every evening but 
there was no evidence led to show that 
this was so and that. therefore the ac- 
cused were waiting for him to come. Mere 
carrying of spears which is not unusual 
for Sikhs. would not establish prenlanning. 


16. A consideration of the above 
mentioned aspect. which was not discuss< 
ed by the High Court. leads us to the con- 
clusion that this was not a case in which 
Section 34 Indian Penal Code. for which 
there was not even a charge framed 
against the appellants. could be applied 
so unhesitatingly as the High Court had 
done. It would have been possible to 
apply it even though no charge was fram- 
ed for it if the evidence establishing [8 
bad been clear and free from doubt. 


17. We may also mention the two 
cases cited before us to contend that the 
High Court should not have interfered af 
all with the appraisal of evidence bv the 
trial Court. These were: Khedu Mohton 
v. State of Bihar. (1971) 1 SCR 839 at pp. 
840-841 = (AIR 1971 SC 66) and Laxman 
Kalu Nikalje v. State of Maharashtra. 
(1968) 3 SCR 685 = (AIR 1968 SC 1390). 


18. In Khedu Mohton’s case (1971) 
f SCR 839 = (AIR 1971 SC 66) an appel- 
fate Court had set aside the conviction of 
the accused persons on certain grounds 
fncluding that the four eye witnesses of 
the alleged occurrence were unreliable be- 
cause they were interested persons. The 
High Court had interfered with an ac- 
quittal by an appellate Court. This Courf® 
had said. with regard to the conclusion 
reached in that particular case by the ac- 
quitting Judge: 


_ “Unless the conclusions reached bv 
him are palpably wrong or based on er- 
roneous view of the law or that his decis 
sion is likely to result in grave iniustice. 
the High Court should be reluctant to 
Interfere with his conclusions. If two 
reasonable conclusions can be reached on 
the basis of the evidence on record then 
the view in support of the acauittal of the 
accused should be preferred. The fact 
that the High Court is inclined to take a 
different view of the evidence on record 
fs not sufficient to interfere with the order 
of acauittal”, 


19. - We think that the present case 
fs distinguishable from that case inas- 
much as the approach of the Trial Court 
in the case before us. shows that it was 
misled by attaching undue importance to 
individual features of the case which had 
been viewed in their correct perspective 
by the High Court. The Trial Court had 
fgnored the very important fact that it is 
contrary to the ordinary course of human 
nature for injured persons. without show- 
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Ing strong grounds for it, to omit the 
names of their actual assailants and 
to substitute wrong persons in their 
places, Implication of the innocent 
with guilty ones is more easily credible 
than. a wholesale substitution out of enmity 
of the innocent for the actual assailants, 
Such quick substitution was not for the 
Teasons already mentioned. conceivable in 
the present case. As we have already 
indicated the High Court in the case 
before us. had corrected an error 
fn the approach and in the reasoning of 
the Sessions Judge rather than up set the 
findings of the Sessions Judge. on the 
credibility of witnesses at the trial. The 
trial court had not held that the injured 
eye witnesses could not be believed. If 
had not weighed evidence so much as 
given a catalogue of reasons for suspecting 
the prosecution case without considering 
what could be said in answer. -Appraise- 
ment involves weighing of one set of facts 
or inferences from them against the oppo- 
site ones fairly and reasonably. : 


„20. In Laxman Kalu Nikalfi’s case 
(1968) 3 SCR 685 = (AIR 1968 SC 1390) 
{Supra) it was laid down by this Courf 
at page 688; 


"We may say here that if is now the 
settled law that the powers of the High 
Court in an appeal against the acquittal 
are not different from the powers of the 
same court in hearing an appeal againsf 
a conviction. The High Court in dealing 
with such an appeal can go into all aues- 
tions of fact and law and reach its own 
conclusions on evidence provided it pavs 
due regard to the fact that the 
matter had been before the Court of Ses- 
sions and the Sessions Judge had the 
chance and opportunity of seeing the wit- 
nesses depose to the facts. Further the 
High Court in reversing the iudgment of 
the Sessions Judge must pav due regard 
to all the reasons given by the Sessions 
Judge for disbelieving a particular wit- 
mess and must attempt to dispel those 
reasons effectively before taking a con- 
trary view of the matter. It may also be 
pointed out that an accused starts with 
a presumption of innocence when he is 
put up for trial and his accauittal in no 
sense weakens that presumption. and this 
presumption must also receive adeauate 
consideration from the High Court”. 


We think that the principles laid down 
above by this Court were applied bv the 
High Court in dealing with the case be- 
fore us. It had not set aside. as already 
indicated. the verdict of a. Court of trial 
based upon the special advantage if 
derives from watching witnesses depose. 


21. As we have already observed. 
We think that the High Court had erred 
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in applying Section 34 Indian Penal Code 
to the facts and circumstances of the 
case before us. As we are satisfied that 
the occurrence which led to the prosecu- 
tion of the appellants must have arisen 
out of a sudden quarrel over some ex- 
change of words in circumstances which 
have not been brought out by the evi- 
dence in the case, we are unable to hold 
the appellants guilty of any offence with 
the aid of Section 34 Indian Penal Code. 
We. therefore. set aside the convictions 
and sentences of Garib Singh under Sec- 
tions 324/34 and 323/34. Indian Penal Code 
but we maintain his conviction under 
Section 307 and in the special circum- 
stances of this case reduce his sentence to 
three years’ rigorous inprisonment from 
five years’ rigorous imprisonment. We 
also set aside the convictions and sent- 
. ences of the appellant Bhagat Singh under 
Ss. 307/34 and 334/34. Indian Pena] Code 
but maintain his conviction under Sec- 
tion 323 Indian Penal Code and sentence 
of three months’ rigorous imprisonment 
for that offence. As regards Mohinder 
Singh appellant a youngster who was 
bound to have been misguided by the 
example of older people and against 
whom no previous conviction is disclosed 
while setting aside his conviction and 
sentence under Sections 307/34 and 323/34, 
Indian Penal Code. we maintain his con- 
viction under Section 324. Indian Penal 
Code but reduce his sentence under Sec- 
tion 324 Indian Penal Code to the period 
already undergone. 

22. This appeal is partly 


allowed 
fo the extent indicated above. 
Appeal partly allowed. 


AIR 1973 SUPREME COURT 466 
{Y 60 C 89) 
J. M. SHELAT AND H. R. 
KHANNA, JJ. 
Nepal Hait, Petitioner v. The State 
of West Bengal, Respondent. 
Writ Petn. No. 264 of 1971, D/- 
25-1-1972. 


West Bengal (Prevention of Violent 
Activities) Act (19 of 1970), S. 3 (1) (3) 
— Detention on grounds that detenu 
along with certain other associates arm- 
ed with bomb burnt down a room of a 
certain club and caused grievous injury 
to a certain person by throwing a bomb 
at him — Steps required to be taken 
for detention were duly taken and none 
of them affected by any flaw or in- 

_firmity — Grounds not suffering from 
vagueness or any infirmity — Held, 


BP/BP/A615/72/GKC 





Nepal Hait v. State of W. B. (Shelat J.) 


A.I. R. 


that there was no ground on which 
petition for release of detenu under 
Article 32 of the Constitution could be 
sustained — (X-Ref.:— Constitution of 
India Art. 32) (Paras 2, 3) 
Mr. N. N. Goswami, Advocate, 
amicus curiae, for Petitioner; Mr. 
D. N. Mukherjee, Advocate, and Mr. 
G. S. Chatterjee, Advocate, of M/s. 
Sukumar Basu and Co., for Respon- 
dent. 
` The Judgment of the Court was 
delivered by 


SHELAT, J.:— The petitioner here~ 
in was directed to be detained by an 
order of the District Magistrate, 
Howrah, passed on April 12, 1971, on 
his being satisfied that it was necessary 
to do so with a view to prevent him 
from acting in any manner prejudicial 
to the maintenance of public order, a 
ground upon which the West Bengal 
(Prevention of Violent Activities) Act. 
President’s Act 19 of 1970, confers 
power to pass such an order under its 
Section 3 (1) and (3) upon the District 
Magistrate. 

2. In .pursuance of the said 
order, the petitioner was arrested on 
May 12, 1971, and taken in detention. 
The grounds of detention served on the 
petitioner alleged that on February 5, 
1971 and February 27, 1971 the peti- 
tioner along with certain other asso- 
ciates armed with bombs, burnt down 
the club room of Kadamtala Milan 
Sangha Club, and caused grievous in- 
fury to one Santi Sarkar by throwing a 
bomb at him. Both the aforesaid acts 
caused alarm and terror to the resi- 
dents of the locality. It is not disputed 
that these activities fell within the defi- 
nition of the expression “acting in any 
manner prejudicial to the maintenance 
of public order” as contained in Sec- 
tion 3 (2) of the Act. It is also not and 
cannot be disputed that all the steps 
taken by the detaining authority, re- 
quired to be taken under the Act. were 
properly end within the time prescribed 
by the Act therefor were duly taken 
and that none of them is affected by 
any flaw or infirmity. It is not contended 
that the grounds for the petitioner’s de- 
tention were either vague or indefinite 
since they were clearly stated and con- 
tained sufficient particulars to enable 
the petitioner to effectively make his 
representation. 

3 That being the position, 
there is no ground urged before us 
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upon which the petition can be sustain- 
ed, 
4, In the result the petition has 
to be dismissed which we hereby do. 
Petition dismissed. 
AIR 1973 SUPREME COURT 467 
(V 60 C 90) 
. (From: Kerala) 


A, ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


Kodavandi Moideen, Appellant v. 
Whe State of Kerala, Respondent. 


Criminal Appeal No. 86 of 1972, 
D/- 19-12-1972. 


Index Notes =» Constitution of 
India, Art. 134 — Enhancement of 
sentence by High Court — Scope and 
ambit of power — (X-Ref. :— Criminal 
Procedure Code (1898), S. 439). 


Brief Note:— It is no doubt true 
that the question of a sentence is a 
matter of discretion and when that 
discretion has been properly exercised 
along accepted judicial lines, an ap- 
pellate Court should not interfere to 
the detriment of an accused person ex- 
cept for very strong reasons which 
must be disclosed on the face of the 
judgment. If a substantial punish- 
ment has been given for the offence 
of which a person is found guilty. after 
taking due regard to all the relevant 
circumstances, normally there should 
be no interference by an appellate 
Court. On the other hand, interference 
will be justified when the sentence is 
. manifestly inadequate or unduly 
lenient in the particuler circumstances 
of a case. The interference will also 
be justified when the failure to impose 
a proper sentence may result in mis- 
carriage of justice. AIR 1955 SC 778 
and AIR 1972 SC 1823, Followed. 

(Para 6) 

In the instant case the High Court 
has properly taken into account the 
_ various relevant circumstances, which 
have not been either adverted to 
or properly appreciated by the trial 
Court. On the facts, it is established 
that the appellant suddenly, without 
any warning, attacked the deceased, 
who was unarmed and defenceless and 
caused a very fatal injury on the 
chest. From the nature of the injuries 
described in the post-mortem certificate, 
it is also clear that the blow must have 
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been inflicted by the appellant with 
considerable force. In these circum- 
stances, the High Court was justified 
in characterising the act as brutal 
justifying the imposition of the death 
penalty. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1823 = 1972 Cri LJ 
1181, Shiv Govind. v. State of 
Madhya Pradesh 
‘AIR 1955 SC 778 = 1955-2 
SCR 583 = 1955 Cri LJ 
1642. Bed Raj v. State of Uttar 
Pradesh 6 
The Judgment of the Court was 
delivered by 


pellant was tried by the learned 
Sessions Judge, Manjeri Divi- 
sion at Kozhikode, for causing the 
death of one Karingodan Muhammad 
alias Bappu by stabbing him with a 
knife on January 23,1971. He was 
found guilty and convicted under Sec- 
tion 302, Indian Penal Code, and sen- 
tenced .to undergo imprisonment for 


‘life. The appellant challenged this con- 


viction and sentence before the Kerala 
Hgh Court in Criminal Appeal No. 206 
of 1971. The State filed criminal Revi- 
sion Petition. No. 380 of 1971 for 
enhancement of the sentence. The High 
Court by its judgment and order dated 
12-10-1971 confirmed the appellant’s 
conviction, Regarding the sentence, the 
High Court allowed the Criminal Revi- 
sion Petition filed by the State and 
enhanced the sentence to one of death. 
This Court, by its order dated 19-4-1972 
granted special leave, limited to the 
question whether the High Court was 
justified in interfering with the discre- 
tion exercised by the Trial Court in 
imposing the.lesser penalty. 

2. As the only question is re- 
garding the enhancement of the sent- 
ence, we have examined the judgment 
of the High Court under appeal in 
order to discover the special reasons, 
which induced the learned Judges 
to differ from the opinion of the Trial 
Court about the appropriate sentence to 
be imposed upon the appellant. Accord- 
ing to the prosecution, when Bappu, in 
the company of P, W. 1. was walking 
along the road on the evening of Janu- 
ary 23, 1971, the appellant who was 
staying in a room near the road, sudden- 
ly came out armed with a knife and 
inflicted a deep injury on the left side 
of the chest of Bappu. Bappu fell 
down and died on his way to the 
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hospital. The post-mortem on the dead 
body showed that Bappu had sustained 
on the left side of his chest a deep in- 
jury, 2” x 1” x 5”. The plea of the 
accused was one of complete denial. 
The evidence of P. Ws, 1, 2, 4, 5 and 11 
regarding the incidence has been accept- 
ed by both the Courts. From the evi~ 
dence of P. Ws. 5 and 6 it appeared 
that, earlier in the day, there was a 
quarrel between the deceased and the 
brother of the appellant, who were 
both working in certain transport ser- 
vices, 


3. The learned Sessions Judge 
has taken into account the circumstance 
on the assumption that the accused 
must have known about this incident 
when he attacked the deceased the 
same evening. But it is not categorical- 
ly found by the learned Sessions Judge 
that the appellant was aware of the 
` quarrel that took place between the de~ 

ceased and his brother. The learned 
Sessions Judge has found that the 


weapon used by the appellant was a. 


deadly one and that when he stabbed 
the deceased, the accused had the inten- 
tion to cause the death of Bappu and 
that he had also the knowledge that 
the injury was sufficient to cause the 
death of a person. The further finding 
is that there was no cause for the ap- 
pellant causing this injury on Bappu 
as a result of which the latter died. 


4. When, considering the ques- 
tion of sentence, the learned Sessions 
Judge holds that the evidence in the case 
-establishes that the appellant fell upon 
the deceased when the latter was walk- 
ing along the road. The Court further 
observes that the accused must have 
peen in a disturbed state of mind when 
he attacked the deceased, as there was 
no evidence to show that there was any 
previous enmity between them. It is 
further stated by the Court that the 
appellant. being impulsive, must have 
attacked the deceased all of a sudden 
and that the possession of a dagger by 
the accused cannot be considered to be 
any evidence of pre-meditation and pre- 
planning by him. On this reasoning, 
the Court held that the interest of jus- 
tice would be served adequately by the 
lesser sentence being imposed. 


5. The High Court, on the other 
hand, after agreeing with the findings 
regarding the guilt of the appellant, re- 
corded by the Trial Court, does not 
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agree that the Iesser sentence in the 
circumstances would meet the ends of 
justice. It is a view of the High Court 
that certain important circumstances 
have been ignored by the learned ses- 
sions Judge when awarding the lesser 
sentence, According to the High 
Court, there was no justification for 
the appellant suddenly attacking the 
deceased, who was actually walking 
along the road unarmed. It is the fur- 
ther view of the High Court that there 
is nothing in the evidence to show that 
any ‘quarrel took place between the 
appellant and the deceased or that any 
other unpleasant words were uttered 
by the deczased. so as to provoke the 
accused. On the other hand, the accus- 
ed coming out of the house armed 
with a fairly big knife, on seeing the 
deceased and suddenly attacking him, 
elearly shows that the act of the ap- 
pellant was deliberate and the stabbing 
of the deceased with a fairly big knife 
was brutal. The High Court has fur- 
ther taken into account the fact that the 
plea of the accused was one of total 
denial and that there was nothing in 
the cross-examination of the prosecu- 
tion witnesses to show that there was 
any provocation offered by the deceased 
at the time when he was attacked. In 
view of these circumstances, the High 
Court is cf the view that the sentence 
imposed by the Trial Judge was unduly 
Jenient and manifestly inadequate and 
that failure to impose the death sent- 
ence has resulted in grave miscarriage 
of justice. On this reasoning, the High 
Court enhanced the sentence to one 
of death. 

6. Mr. Bisaria, appearing as 
Amicus Curiae counsel, urged on behalf 
of the appellant that the interference by 
the High Court in the matter of sen- 
tence was not justified, Having con- 
sidered the findings regarding the guilt 
of the appellant and the circumstances 
under which he stabbed the deceased, 
as also the reasons given by the two 
Courts regarding the sentence, we are 
not inclired to agree with the learned 
counsel that in the particular circum- 
stances of this case, the High Court 
was not justified in enhancing the sent- 
ence. It is no doubt true that the 
question of a sentence is a matter of 
discretion and when that discretion has 
been properly exercised along accepted 
judicial lines, an appellate Court should 


. not interfere to the detriment of an 


accused person except for very strong 
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reasons which must be disclosed on the 
face of the judgment. If a substantial 
punishment has been given for the ofi 
ence of which a person is found guilty, 
after taking due regard to all the rele- 
vant circumstances normally thera 
should be no interference by an ap- 
pellate Court. On the other hand, in- 
terference will be justified when the 
sentence is manifestly inadequate 
or unduly Tenient in the’ particular 
circumstances of a case. The intere 
ference will also be justified when the 
failure to impose a proper sentence may 
result in miscarriage of justice. See 
Bed Baj v. State of Uttar Pradesh 1955 
2 SCR 583 = (AIR 1955 SC 778) and 
the recent judgment in Shiv Govind v. 
oe of Madhya Pradesh. AIR 1972 SC 
823. 


7. Having due regard to the 
principles referred to above, we are of 
the view that the High Court in the 
case before us, has properly exercised 
its powers when it enhanced the sen- 
tence to one of death. We have already 
referred to the reasons given by the 
learned Sessions Judge for imposing 
the sentence of imprisonment for life 
as also the reasons given by the High 
Court for enhancing the sentence to 
one of death. The High Court has pro- 
perly taken into account the various re- 
levant circumstances, which have not 
been either adverted to by the Trial 
Court or properly appreciated. On the 
facts, it is established that the appellant 
suddenly, without any warning, attack- 
ed the deceased, who was unarmed 
and defenceless and caused a very fatal 
injury on the chest. From the nature 
of the injuries described in the post- 
mortem certificate, it is also clear that 
the blow must have been inflicted by 
the appellant with considerable force. 
In these circumstances, the High Court 
was justified. in characterising the act 
as brutal justifying the imposition of 
the death penalty. The appeal fails and 
is dismissed. 


- ‘Appeal dismissed. 
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Madho Ram v. State of U. P. 


[Pr. 1] S. C. 469 
AIR 1973 SUPREME COURT 469 
(V 60 C 91) 


(From: Allahabad)* 
A. ALAGIRISWAMIL. I. D. DUA ANG 
C. A. VAIDIALINGAM, JJ. 
Madho Ram and another, Appelx 


fants v. The State of U. P., Respon= 
dent. 


Criminal Appeal No, 224 of 1969, 
D/- 19-12-1972. 
_. Index Note:— Penal.Code (1866), 
Ss. 366, 376 — Prosecution under — 
Evidence of prosecutrix — Value of — 
Corroboration — Necessity. (X-Refa 
Evidence — Appreciation of). 
Brief Note:— The prosecutrix can- 
not be considered to be an accomplice. 
Courts should normally look for some 
corroboration of her testimony in order 
to satisfy itself that the prosecutrix is 
telling the truth and that a person, ac- 
cused of abduction or rape, has not 
been falsely implicated. (Para 11) 
The only rule of law is the rule of 
prudence, namely, the advisability of 
corroboration should be present in the 
mind of the judge or the jury, as the 
case may be. There is no rule of prac- 
tice that there must, in every case, be 
corroboration before a conviction can 
be allowed to stand. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2661 = (1972) 2 
SCC 749, Gurcharan Singh v. 

_. State of Haryana 

AIR 1958 SC 143 = 1958 SCR 
749 = 1958 Cri LJ 273, Sidhes~ 
war Ganguly v. State of West 
Bengal 

ATR 1952 SC 54 = 1952 SCR 377 
=' 1952 Cri LJ 547, Rameshwar 
Kalyan Singh v. State of Rajas- 
than 1f 

The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.:— This appeal 
by special leave is directed against the 
judgment and order dated 8-5-1969 of 
the Allahabad High Court dismissing 
Criminal Appeal No. 2180 of 1966 and 
confirming the conviction of the appel- 
lants for an offence under Section 366 
IP.C. as also the sentence passed by 
the learned Sessions Judge. The first 
appellant has, in addition, been convict- 
ed foran offence under Section 376 


*(Criminal Appeal No, 2180 of 1966 
D/- 3-5-1969 — All). 
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LP.C. and was sentenced to undergo 
three years’ rigorous imprisonment 
with the direction that the sentences 
-imposed on him are to run concurrent- 
ly. This conviction and sentence have 
also been confirmed by the High Court. 


- 2. The sole question that arises 
for consideration is whether the two 
courts were justified in convicting the 
appellants for the above offences almost 
exclusively on the evidence of the pro- 
secutrix, PW 7. Though originally the 
charge ‘was of kidnapping, it is seen 
that the learned Sessions Judge framed 
an alternative charge under section 366 
LP.C. on the allegation that the appel- 
lants abducted PW 7 with intent that 
she may be compelled to have illicit 
intercourse and marry the first appel- 
lant against her wili. The learned Ses- 
-sions Judge has held that PW 7 on the 
material date, namely, August 17, 1964, 
was over 18 years of age, Along with 
the appellants. four others were also 
tried for an offence under section 366 
read with section 109 I.-P.C. and sec- 
tion 368 IPC, but three of them were 
acquitted by the Trial Court and an- 
other, Ram Swarup, was acquitted on 
appeal by the High Court, 


3- The appellants are brothers, 
Madho Ram being elder. PW 1 Sham 
Lal had two daughters. His elder 
daugher, Shushila, was married to the 
2nd appellant, Jagdish, about six or 
seven years prior to the date of occur- 
rence. The first appellant, Madho Ram. 
was a widower, aged about 42 years, 
his wife having died about 20 years 
ago. The second daughter of PW 1 
who is the prosecutrix, is Surja, PW 7; 
who was aged, on the findings of the 
courts, about 19 years at the material 
time. The second appellant was always 
suggesting to his father-in-law, PW 1, 
that-Surja PW 7, has to be given in 
marriage to his elder brother, Madho 
Ram. Neither PW 1 nor PW 7 agreed 
to this proposal on the ground that 
there was a large disparity in age. The 
second appellant, however, threatened 
that in case PW 7 did not marry his 
elder brother, she would be compelled 
by force to marry Madho Ram. 

4, On August 17,1964, when 
-PW 7 had gone out of her house early 
morning to answer calls of nature and 
was returning to her house, she was 
intercepted by the second appellant and 
requested to accompany him to a near- 
by temple on the representation tha 
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his wife (sister of PW 7) was waiting 
for her therein. On this representa- 


„tion, PW 7 accompanied Jagdish to the 


temple where, however, she did not 
find her sister. But, on the other hand 
Madho Ram was in the temple. On not 
seeing her sister, PW 7 attempted to 
get back home, but she was threatened 
by the first appellant, in the presence 
of the second appellant. not to leave the 
place and was further required to 
marry Madho Ram. When PW 7 re- 
fused to accede to the said request, she 
was forcibly taken by both the accused 
out of the temple and when she was so 
forcibly being taken by both the accus- 
ed out of the temple and was being led 
away, the two appellants sighted PWs 
11 and 13 coming in the opposite direc- 
tion and, with a view to avoid them, 
PW 7 was again taken back to the tem- 
ple. According to PW 7, on return to 
the temple, Jagdish left the place and 
Madho Ram committed rape on her. 
She was kept in the temple till about 
10.00 P.M. when the second appellant 


.also came. Both the appellants took 


her to the house of one Ram Swarup 
and kept ker in wrongful confinement. 
Madho Ram, who was with her during 
the night. again committed rape on her. 
It is her further evidence that she was 
taken every day morning to the sugar- 
cane fields and brought back to Ram 
Swarup’s Louse late in the night. The 
above is the sum and substance of the 
evidence of PW 7, 


5. When PW 7 did not return 
to her house on the morning of August 
17, 1964, PW 1 searched for her and 
made enquiries of his elder daughter, 
Shushila (the wife of the second ap- 
pellant) regarding the whereabouts of 
PW 7. Coming to know that her where- 
abouts were not known, he lodged a 
complaint late in the evening with the 
police, The appellants were arrested 
two days later and released on bail. On 
August 25, 1964, the police took into 
custody PW 7 when she was attempted 
to be removed in a car by the appel- 
Tants and certain others. Her dhoti 
and petticoat were seized by the police 
and sent to the Chemical Examiner. In 
his report dated 25-11-1964, the Chemi- 
cal Examiner has stated that he detect- 
ed blood stains and spermatozoa on 
both the dress materials. In his report 
of December 21, 1964 the Serologist bas 
stated that he detected human blood on 
both these articles. 
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6. The prosecution examined 
PWs 1, 7, 11 and 13 to 16. PW 1, as 
already mentioned. is the father of the 
girl PW 7, who is the prosecutrix. 
PWs 11 and 13 were examined as wit- 
nesses. who had seen PW 7 in the com- 
pany of the appellants on the morning 
of August 17, 1964. PWs 14, 15 and 16 
were examined to prove the fact of PW 7 
being taken into custody by the police 
when found in the company of the 
appellants and others on August, 25 
1964. It may be mentioned at this 
stage that evenin the first infor- 
mation report, PW 1 has stated 
that when he was making en- 
quiries about his daughter, PW 7, on 
the morning of August 17, 1964, he was 
informed by PWs 11 and 13 that they 
had seen her in the company of the 
appellants near the temple. The plea 
of the appellants was one of complete 
denial, 

T. From what is stated above, 
it will be seen that so far as the actual 
abduction and rape are concerned, the 
evidence relied on by the prosecution 
quite naturally was mainly that of PW 
7. The evidence of the other witnesses 
will only establish that PW 7 was found 
inthe company of the appellants, first 
on the morning of August 17, 1964 and 
later on the night of August 25, 1964. 
But PW 1’s evidence is material to find 
out whether the evidence of PW 7 re- 
garding her being taken away by de- 
ceit practised on her was probable or 
not. PW 1 has deposed to the second 
appellant requesting him to allow his 
elder brother to marry PW 7 and to his 
having declined to accede to that re- 
quest. He has also stated in the first 
information report regarding the infor- 
mation given to him by PWs 11 and 13 
of having seen his daughter, PW 7, in 
the company of the appellants on the 
morning of August 17, 1964. This evi- 
dence of PW 1 has been accepted by 
both the courts. It is further stated 
that after PW 7 was recovered by the 
police on August 25, 1964, she informed 
him about what had happened from the 
morning of August 17 till the evening 
of August 25, 1964. ` 


8. Tt is with the above back- 
ground that the evidence of PW 7 has 
to be considered. The learned Sessions 
Judge has accepted the evidence of PW 
7 as true, both when she deposed to 
the deceit practised upon her on the 
morning of August 17, 1964 as well as 
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to the rape committed by the first ap- 
pellant on her at the temple and also 
later in the house of Ram Swarup. In 
this connection, the learned Sessions 
Judge has also taken into account the 
report of the Chemical Examiner as 
well as the Serologist. The evidence 
of PWs 11 and 13 to 16 has also been 
accepted for establishing the fact of PW 
7 being found in the company of the 
appellants. Acting on this evidence, the 
learned Sessions Judge convicted both 
the appellants of the offence under sec- 
tion 376 and sentenced each of them to 
undergo five years’ rigorous imprison- 
ment. The first appellant was further 
convicted of the offence under section 
376 and sentenced to undergo three 
years’ rigorous imprisonment with the 
direction that the sentences imposed on 
him are to run concurrently. The High 
Court, on appeal, has also accepted the 
evidence relied on by the learned Ses- 
sions Judge and confirmed the appel- 
lants’ conviction as well as the sen- 
tences imposed on them. 


9. Mr. A. K. Mulla, Tearned 
counsel for the appellants, very strenu~ 
ously urged that in this case both the 
learned Sessions Judge and the High 
Court have riot given due regard to the 
principles laid down by this court in 
considering the truth or otherwise of 
the evidence of PW 7. The counsel fur- 
ther urged, in the absence of any cor- 
roboration for the evidence of PW 7, 
the conviction of the appellants. based: 
solely on the testimony of the prosecu- 
trix isnot legal. The counsel also urg- | 
ed that PW 7 had, even according to 
her own evidence, opportunity to men- 
tion to others about the conduct of the 
appellants. She not having done so, 
implies that she was a consenting party 
to the whole affair. The counsel fur- 
ther pointed out that it is unimagin- 
able that the appellants would have 
taken PW 7 every morning to the sugar- 
cane fields and brought her back in 
the evening and thus enabled the 
neighbours to see her in their company. 
This story, on the face of it, must be 
considered to be false. 


10. Mr. O. P. Rana, Iearned 
counsel for the State, on the other hand. 
pointed out that this court has only laid 
down that as a rule of prudence courts 
must normally look for some corrobo- 
ration for the testimony of a prosecu- 
trix so as to satisfy itself that she | is 
telling the truth. It has further been 


472 S. C,  [Prs. 10-12] 


held, the counsel pointed out, that there 
fs no rule of practice that there must 
in every case be corroboration for the 
evidence of a prosecutrix before her 
evidence can be accepted and convic- 
tion based on that evidence. 


11. We are not inclined to ac- 
cept any of the contentions of Mr. 
Mulla. The principles that have to be 
borne in mind by courts when consider~ 
ing evidence of the prosecutrix, have 
been clearly laid down by several 
decisions of this court. It has been 
held that the prosecutrix cannot be 
considered to be an accomplice, As a 
rule of prudence, however, it has been 
emphasised that courts should normally 
look for some corroboration of her tes- 
timony in order to satisfy itself that 
the prosecutrix is telling the truth and 
that a-person, accused of abduction or 
rape. has not been falsely implicated. 
The view that, as a matter of law, no 
conviction without corroboration was 
possible has not been accepted. The 
only rule of law is the rule of pru- 
dence namely the advisability of corro- 
boration should be present in the mind! 
of the Judge or the Jury, as the case 
may be. There is no rule of practice 
that there must in every case, be corro- 
boration before a conviction can be 
allowed to stand. As to what type of 
corroboration may be required when 
the court is of the opinion that it is 
not safe to dispense with that require- 
ment, it has also been laid down that 
the type of corroboration required 
must necessarily vary with the circum- 
stances of each case and also according 
to the particular circumstances of the 
offence with which a person is charged. 
(See Rameshwar v. The State of Rajas- 
than, 1952 SCR 377 = (AIR 1952 SC 
54); Sidheswar Ganguly v. The State of 
West Bengal, 1958 SCR 749 = (AIR 
1958 SC 143).) These principles have 
also been reiterated in the recent judg- 
ment of this Court in Gurcharan Singh 
V. State of Haryana, AIR 1972 SC 2661. 


12. Having due regard to the 
above principles we are of the opinion 
that neither the learned Sessions Judge 
nor the High Court have committed 
any error in accepting the evidence of 
P. W. 7 and convicting the appellants of 
the offence of abduction and the first ap- 
pellant of the offence of rape also. The 

‘Jearned Sessions Judge has no doubt 
proceeded on the basis that he is acting 
_Onthe uncorroborated testimony of 
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P. W. 7 in respect of both the offences. 
But the learned Sessions Judge had in 
mind the principles laid down by 
this Court regarding the advisability 
of having corroboration and was of 
the view that, in the particular 
circumstances of this case, the rula 
of prudence regarding corroboration 
of the evidence of P. W. 7 should 
be departed. The High Court, on 
the other hand, found corrobora- 
tion for the evidence of P. W. 7 
regarding abduction in the evidence 
of P. Ws. 1, 11 and 13. In respect of 
the offence of rape, the High Court 
found corroboration for the evidence 
of P. W. 7 in the reports of the Chemi- 
cal Examiner and the Serologist regard- 
ing her clothes containing sper- 
matozoa and human blood. Both the 
Courts have also accepted the evi- 
dence of the Medical Officer. who ex- 
amined P. W. 7. Therefore, we are of 
the opinion that the acceptance of the 
evidence of P. W, 7, either without 
corroboration, as has been done by 
the Trial Court, or after finding corro- 
boration, as has been done by the 
High Court, was fustified in the cir- 
cumstances of this case. The learned 
Sessions Judge, when he dispensed 
with corroboration, had in his mind the 
rule of prudence laid down by this 
Court. The evidence of the other wit- 
nesses has been properly considered 
by both the Courts and we do not 

ink it necessary to cover the ground 
again, There is no answer elicited 
from the prosecution witnesses that, 
excepting P. Ws. 11 and 13, nobody 
else saw P. W. 7inthe company of the 
appellants except on August 25, 1964, 
when tke police contacted her. 
That P. W. 7 would not have been 
a free agent, when she was seen in the 
company of the appellants by P. Ws. 
11 and 13, is clear from her evidence. 
When she was taken to the temple, 
she was threatened by both the appel- 
Jants and, in particular, the first appel- 
lant had threatened her with dire con- 
sequences if she did not marry him. 
It was when the appellants were try- 
ing to tak2 her in that state of mind 
out of the temple that they met PWs- 
11 and 13. At that time she could 
not have mentioned anything about 
her predicament to those two persons. 
There is nothing on record to show 
that at any other time she was free 
to act on her own, in which case the 
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eriticism of Mr. Mulla that she never 
sought the help of anybody, could have 
some force. In the absence of any 
such evidence on record, the only con- 
elusion is that P. W. 7 was at 
all material time kept in terror by the 
appellants or by others at their instance. 


13. For the reasons stated 
above, the appeal will stand dismissed. 
Appeal dismissed. 
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Index Note s— Penal Code (1860), 
S. 102 — For exercising the right of 
private defence it is not necessary that 
the party exercising it must have 
actually received some injury at the 
hands of the aggressor. It is a preven~ 
five and not punitive right — Govt. 
Appeal No. 1373 of 1966, D/- 30-4-1969 
{All Reversed. 


Brief Note:— This right rests on 
We general principle that where a crime 
Js endeavoured to be committed by 
force, it is lawful to repel that force 
in self-defence. To say that a person 
could only claim the right to use force 
after he had sustained a serious injury 
by an aggressive wrongful assault is - 
a complete misunderstanding of the 
Taw embodied in Section 102. The 
right of private defence is available 
for protection against apprehended 
unlawful aggression and not for punish- 
ing the aggressor for the offence com- 
mitted by him. If after sustaining a 
serious injury there is no apprehen< 
sion of further danger to the body 
then obviously the right of private de- 
fence would not be available. There~ 
fore, as soon as a reasonable apprehen- 
sion of danger arises, the right of 
private defence can be exercised. 


*(Govt. Appeal No. 1373 of 1966, D/- 
30-4-1969 — AIL) 
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Again, the nature of apprehension de~ 
pends upon the use of the weapon as 
also the manner in which the weapon 
is used. Merely because the complain~ 
ant’s party had used lathis. it canno? 
be said that the accused was not justi- 
fied in using his spear, particular- 
Jy, when a blow with a lathi was aim- 
ed at a vulnerable part like the head. 
(Para 5) 


Cases Referred: Chronological Paras 


ATR 1970 SC 1079 = (1970) 3 
SCR 423, Venkatasiva Subra~ 
manyam v, State of Andhra 
Pradesh "4 


M/s. U. P. Singh and Sri Ram 
Tiwari, Advocates, for Appellant; Mr. 
D. P, Uniyal, Sr. Advocate, (Mr. R. 
Bana, for Mr. O. P. Rana, Advocates), 
for Respondent. 


The following Judgment of the 
Court was delivered by 


DUA, J.:— This appeal is by 
special leave and is directed against the ` 
conviction of the appellant Deo Narain, 
by the High Court of judicature aft 
Allahabad on appeal by the State 
against the judgment and the order of 
the Sessions Judge of Ghazipur acquit- 
ting five accused persons, including the 
appellant of various charges including 
the charge under Sections 302/149, 
Indian Penal Code and in the alterna- 
tive the charge against the appellant 
under Section 302, I P. C. 


2. Të appears that there was 
some dispute with respect to the pos- 
session of certain plots of land in village 
Baruara, Police Station Dildarnagar, 
District Ghazipur. There were several 
Tegal proceedings between the rival 
parties with respect to both title and 
possession of the said plot. On Septem- 
ber 17, 1965 after 12 noon there was 
a clash between the party of the accus- 
ed and the party of the complainant. 
Both sides lodged reports with the 
Police. The appellant Deo Narain, 
along with Chanderdeo and Lalji, two 
of the other accused persons acquitted 
by the trial Court, whose acquittal was 
confirmed by the High Court, went to 
the Police Station Dildarnagar and 
made a report aganst the complainant’s 
party about the occurrence at about 
5.45 p. m. on September 17, 1965 but 
as the Station House Officer had al- 
ready received information from the 
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chowkidar that these accused persons 
had caused the death of one Chandrama 
he took them into custody. Ram 
Nagina on behalf of the complainant’s 
party lodged the report with the Police 
Station Kotwali which was adjacent 
to the District Hospital. Ghazipur and 
did not go to the Police Station Dildar- 
nagar for making the report because 
of the long distance The Sessions 
Judge, after an exhaustive discussion of 
the evidence produced both by the pro- 
secution and the defence, came to the 
conclusion that the possession of the 
disputed plot of land was undoubtedly 
with the accused , persons. The only 
further question which required de- 
termination by the trial Court was if 
the complainant’s party had gone to 
the plot in question with an aggressive 
design to disturb the possession of the 
accused person by unlawful use 
of force and if the accused persons 
had exceeded the right of private de- 
‘fence in beating and killing Chandrama 
. and causing injuries to the other mem- 
bers of the complainant’s party. Accord- 
ing to the trial Court the complain- 
ant’s party had actually gone to the 
plots in question for the purpose of 
preventing the accused persons from 
cultivating and ploughing the said land. 
After considering the evidence on the 
record the trial Court felt great diffi- 
culty in agreeing with either of the 
two rival versions given by the prose- 
cution and the defence witness Mangla 
Rai about the manner in which the 
marpeet had taken place. The learn- 
ed Sessions Judge however, consider- 
ed himself to be on firm ground in 
holding that the injuries suffered by 
Chanderdeo and Deo Narain rendered 
it difficult to believe that they had in- 
flicted injuries with their spears on 
Bansinarain and others. In his opin- 
ion, had the accused persons been the 
aggressors they would not have abstain- 
ed from causing injury to Raj Narain 
‘who was actually ploughing the field. 
In view of this improbability the learn- 
ed Sessions Judge did not find’ it easy 
to place reliance on the statements of 
the prosecution witnesses Tin Taus, 
Rajnarain, Suresh and Bansnarain. 
Again, after examining the injuries 
sustained by the members of both 
parties, the learned Sessions Judge felt 
that Deo Narain and Chanderdeo must 
have received injuries on their heads 
before they inflicted injuries on the 


ALE 
members of the complainants party. 
On this view the accused were held 
entitled to exercise the right of private 
defence, and to inflict the injuries in 
question in exercise of that right. On 
the basis of this conclusion the accused 
were acquitted. 
On appeal by the State the 
High Court upheld the conclusions oí 
the trial Court that the accused per- 
sons had the right of private defence 
and that they were justified in exercis- 
ing that right. But in its opinion that 
right had been exceeded by the ap- 
pellant Deo Narain in inflicting the 
spear injury on the chest of Chandrama 
deceased. Chandrama had received one 
lacerated wound on the right side of 
his skull and one incised wound on the 
left shoulder with a punctured wound 
A'o” deep on the right side of the 
chest. The last injury was responsible 
for his death. This injury, according 
to the High Court, was given by the 
appellant Deo Narain with his spear. 
The reasoning of the High Court in 
convicting the appellant, broadly stated 
seems to be that it was only if the 
complainant’s party had actually inflict- 
ed a sericus injury on the accused thal 
the right of private defence could arise 
justifying the causing of death. In 
the present case as only two members 
of the party of the accused persons, 
namely, Chanderdeo and Deo Narain, 
appellant had received injuries which 
though on the head, were not serious, 
they were not justified in using their 
spears, On this reasoning the High 
Court convicted the appellant, of ar 
offence under S. 304, Indian Penal 
Code and sentenced him to rigorous 
imprisonment for five years. 
4. Before us the appellant's 
Iearned counsel has, after reading the 


_Televant part of the impugned judg- 


ment of the High Court, submittec 
that the High Court has misdirect- 
ed itself with regard to the essentia 
ingredients and scope of the right oj 
private defence. Our attention has beer 
drawn to a recent decision of this Court 
in Venkatasiva Subramanyam v. State 
of Andhra Pradesh, (1970) 3 SCR 423 = 
(ATR 1970 SC 1079) where the scheme 
of the right of private defence of per- 
son and property has been analysed. 
5. In our opinion. the High 
Court does seem to have erred in law 
in convicting the appellant on the 
ground that he had exceeded the right 
of private defence. What the High 
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defence of the body commences as 
soon as a reasonable apprehension of 
danger to the. body arises from an at- 
tempt or threat to commit the offence 
though the offence may not have been 
committed, and such right continues so 


ous injury by an aggressive wrongful 
assault is a complete misunderstand~ 
ing of the law embodied in the above 
section. The right of private defence 
is available for protection against ap- 
prehended unlawful aggression and not 


jor punishing the aggressor for the of- 


offences vests in the State (which has 
a duty to maintain law and order) 
and not in private individuals. If after 
sustaining a serious injury there is no 


vate defence would not be available. In 
our view, therefore, as soon as the ap- 
pellant reasonably apprehended danger 
to his body even from a real threat on 


fence and to use adequate force against 
the wrongful aggressor in exercise of 
[that right. There can be little doubt 
that on the conclusions of the two 
courts below that the party of the com- 
plainant had deliberately come to forci- 
bly prevent or obstruct the possession 
of the accused persons and that this 
forcible obstruction and prevention was 
unlawful the appellant could reason~ 
ably apprehend imminent and present 
danger to his body and to his com- 
panions. The complainants were clear- 
ty determined to use maximum force 
fo achieve their end. He was thus fully 
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justified in using force to defend him- 
self and if necessary also his com- 
panions against the apprehended danger 
which was manifestly imminent. Again, 
the approach of the High Court 
that merely because the complainant’s 
party had used lathis, the appellant was 
not justified in using his spear is no 
less misconceived and insupportable. 
During the course of a marpeet, like 
the present, the use of a lathi on the 
head may very well give rise to a rea- 
sonable apprehension that death or 
grievous hurt would result from an in- 
jury caused thereby. It cannot be laid 
down as a general rule that the use of 
a lathi as distinguished from the use of 
a spear must always be held to result 
only in milder injury. Much depends 
on the nature of the lathi, the part of 
the body aimed at and the force used 
in giving the blow. Indeed, even a 
spear is capable of being so used as to 
cause a very minor injury. The High 
Court seems in this connection to have 
overlooked the provision contained in 
section 100, I.P.C. We do not have any 
evidence about the size or the nature 
of the lathi. The blow, it is known, 
was aimed at a vulnerable part like 
the head. A blow by a lathi on the 
head may prove instantaneously fatal 
and cases are not unknown in which 
such a blow by a lathi has actually 
proved instantaneously fatal. If. there- 
fore, a blow with a lathi is aimed at a 
vulnerable part like the head we do not 
think it can be laid down as a sound 
proposition of law that in such cases 
the victim is not justified in using his 
spear in defending himself. In such 
moments of excitement or disturbed 
mental equilibrium it is somewhat dif- 
ficult to expect parties facing grave ag- 
gression to coolly weigh, as if in golden 
scales, and calmly determine with a 
composed mind as to what precise kind 
and severity of blow would be legally 
sufficient for effectively meeting the 
unlawful aggression. No doubt, th: 
High Court does seem to be aware of 
this aspect because the other accused 
persons were given the benefit of this 
rule. But while dealing with the appel- 
lants case curiously enough the High 
Court has denied him the right of pri- 
vate defence on the sole ground that he 
had given a dangerous blow with con- 
siderable force with a spear on the 
chest of the deceased though he him- 
self had only received a superficial lathi 


blow on his head. This view of the High 
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Court is not only unrealistic and un- 
practical but also contrary to law and 
indeed even in conflict with its own 
observation that in such cases the mat- 
ter cannot be weighed in scales of gold. 


6. Besides, if could not be said 
on the facts and circumstances of this 
case that the learned Sessions Judge 
had taken an erroneous or a wholly un- 
reasonable view on the evidence with 
regard to the right of private defence 
when acquitting all the accused per- 
sons. No doubt, on appeal against ac- 
quittal the High Court is entitled to re- 
appraise the evidence for itself but when 
the evidence is capable of two reason- 
able views, then, the view taken by the 
trial court demands due consideration. 
It is noteworthy that the High Court 
considered the learned Sessions Judge 
to be fully justified in acquitting the 
other accused persons and it was only 
in the case of the present appellant that 
the right of private defence was con- 
sidered to have been exceeded on the 
sole ground that he had used his spear 
on the chest of the deceased with grea- 
ter force than was necessary to prevent 
‘the deceased from committing unlawful 
aggression. Apparently the High Court 
seems to have implied that the appel- 
lant should have used the spear as a 
Jathi and not the spearhead for defend- 
ing himself or should have given a less 
forceful thrust of the spear or on a less 
vulnerable part of the body and not on 
the chest, in order to be within the legi- 
timate limits of the right of private de- 
fence. This, as already stated, is an 
erroneous approach because at such 
moments an average human being can- 
not be expected to think calmly and 
control his action by weighing as to 
how much injury would sufficiently 
meet the aggressive designs of his op- 
ponents. As a result there is clear mis- 
carriage of justice. 


7. For tħe foregoing reasons 
this appeal succeeds and allowing the 
same we acquit the appellant. 


. Appeal allowed. 


A. I. E. 
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Index Note: — (A) Criminal P. © 
(1898). S. 154 — Value of F.1.R. 

Brief Note: — (A) The first infor- 
mation report is never treated as a sub- 
stantive piece of evidence. It can only 
be used for corroborating or contradic- 
ing its maker when he appears in court 
as a witness. Its value must always 
depend on the facts and circumstances 
of a given case. The F.I.R. can only 
discredit the testimony of its maker. It 
ean by no means be utilised for contra- 
dicting or discrediting the other witnes« 
ses who do not have any desire to spare 
the real culprit and to falsely implicate * 

i Thus the prosecution case cannot 
be thrown out on the mere ground that 
in the first information report an al- 
together different version is given by 
its maker. (Para 7) 

Index Notes — (B) Penal Cade 
(1860), S. 302 — Question of sentence 
— Relevant considerations, 

Brief Note : — (B) The question of 
sentence is a matter of judicial discre- 
tion, The relevant considerations in de- 
termining the sentence include the moe 
tive for, and the magnitude of, the of- 
fence and the manner of its commis- 
sion. Where the Constitution guaran- 
tees to all individuals freedom of re- 
Jigious faith. thought, belief and ex- 
pression and where no particular re- 
ligion is accorded a superior status and 
none subjected to hostile discrimination 
the commission of offences motivated 
only by the fact that the victim profes- 
Ses a different religious faith cannot be 
treated with leniency. (Para 8) 

M/s. S. K. Dholakia and R. C. Bha- 
tia, Advocates, for Appellant. M/s. H. 
R. Khanra and B. D. Sharma, Advo- 
cates. for Respondent. 

The following Judgment of the 
Court was delivered by i 

DUA. J.:— The appellant in this 
appeal by special leave (accused no. 1 


*(Criminal Appeal No. 262 of 1971 and 
confirmation case No. 5 of 1971 — 
Bom). 
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in the trial court) was convicted by the 
Second Additional Sessions Judge of 
Thana of offences under Ss. 148, 323 and 
302, LP.C. and was sentenced to death 
under S. 302 and to various terms of 
rigorous imprisonment under Ss. 148 
and 323 of the said Code. The High 
Court maintained his conviction and 
confirmed the sentence of death. He 
has now appealed to this Court and 
Shri, Dholakia, learned counsel appear- 
ing in support of this appeal has ad- 
dressed lengthy arguments challenging 
both the conviction and the sentence. 


z This case is an off-shoot of 
the unfortunate communal riots which 
occurred on May 7, 1970 in the town 
of Bhiwandi in Thana District in the 
State of Maharashtra, Though the 
trouble originally started in the town 
of Bhiwandi it spread to the neighbour- 
ing towns and villages. In the Thaku- 
rpada of Tansa village there lived one 
Abdul Khalil aged about 55 years along 
with his family members. This was the 
only Muslim family in Thakurpada. He 
and his wife Sahebi had ten children- 
Their names and ages in the order of 
seniority are: Shaukat (son) about 23 


years, Shamsuddin (son) (who has ap- 


peared as (P. W. 1) about 19 years, 
Kasam (son) about 17. Hanif (son) 
about 15, Jubeda (daughter) about 13, 
Nizam (son) about 11, Fatma (daughter) 
about 9, Hamshera (daughter) about 4, 
Salim (son) about 3 and Nazar (son 
about 4 or 5 months). Abdul Khalil, 
Shaukat and Shamsuddin. all three us- 
ed to work in Neviation Company at 
Mohila about 2'/2 miles away from 
Tansa. Abdul Khalil was a truck dri- 
ver and Shaukat, a cleaner. As com- 
munal trouble spread to other places in 
the district, some danger to the Mus- 
lim families in Tansa village was also 
apprehended. In that village there 
were perhaps about 5 or 6 Muslim 
families. On the outskirts of this vil- 
lage there is the great Tansa lake which 
supplies water to Bombay city. Mr. 
Khatkhate, a Hydraulic Engineer is in 
charge of that Lake. He has an office 
on the site with several employees of 
the Municipal Corporation of Bombay 
Working under him living on the site. 
Mr. Khatkhate met Abdul Khalil on 
May 12, 1970 and warned him that 
there was a likelihood that he and the 
members of his family might be at- 
tacked and that they should leave Tansa 
village and go to a safer place. As a 
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result of this warning, Abdul Khalil 
and the members of his family abandon= 
ed their home and left Tansa village ati 
about 6 p. m. on May 12, 1970. They 
went into the forest area surrounding 
the great Tansa lake and encamped on 
a hillock known as Mabholi hillock 
about 2'/ miles away from the village. 
They spent the night at the hillock 
but having run short of water in the 
morning they shifted at about 10 a. m. 
on May 13, 1970 to the Nursery area 
of Tansa lake which is near the waters 
edge. This spot was about three or 
four furlongs away from Tansa village. 
They spent most of the day there. In 
the evening at about 6 or 6.30 Sham- 
suddin, the second son, went a little 
distance away from the family 
members to ease himself. when he 
saw a mob of about 30 or 35 per- 
sons armed with axes, spears and sticks 
coming from the side of the Tansa 
lake towards the place where Abdul 
Khalil and his family were staying. 
Seeing the mob approaching’ them 
Shamsuddin ran back to his parents 
and informed them about what he had 
seen. The mob was raising shouts. 
The members of Abdul Khalil’s family 
feeling frightened started running in 
different directions. They roughly 
formed themselves into three groups. 
One group consisted of Kasam, Hanif, 
Nizam, Salim and Hashma, the other 
consisted of Jubeda, Fatma and their 
mother Sahebi who was also carrying 
in her arms the baby Nazir and the 


-third group which was the last to leave 


the spot consisted of Khalil and 
Shaukat. As these two persons were 
the last to leave the spot the mob had 
in the meantime come close to them. 
They thus become the first target of 
the attack by the mob. The appellant. 
Dharma Rama Bhagare, who was 
armed with a bow and arrows shot an 
arrow at Khalil which pierced him in 
the back. Khalil fell down and was 
surrounded by other assailants, who 
started belabouring him. Abdul 
Khalil’s eldest son Shaukat seeing his 
father being attacked went to rescue 
him but he had hardly gone a few 
paces when another arrow discharged 
by the appellant struck him at the 
back near his right shoulder. Shaukat 
also fell down as a result of the in- 
Jury caused by the arrow about two 
or three paces away from his father. 
He was also assaulted by some members 
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of the mob. On seeing her husband 
and her eldest son being thus assault- 
- ed Sahebi raised alarm but she was 
-also attacked by the appellant who shot 
the third arrow at her. This struck her 
on the left side above the waist with 
the result that she also fell down with 
her infant child in her arms, She died 
instantaneously. Some of the other 
members of Khalil’s family hid them- 
_ selves behind the trees or Karvandi 
bushes round about the spot whereas 
some of them were still running away 
to save themselves. Jobeda, the young 
daughter on seeing her father. mother 
and brother being shot at with arrows, 
shouted. This apparently annoyed the 
appellant who picked up a stone and: 
flung it at her, thereby causing an in- 
jury on her hand. Budhya, one of 
the accused, also struck a blow at her 
with an iron bar thereby injuring her 
right hand. Shamsuddin who was hid- 
ing himself behind a tree was noticed 
by some of the accused persons. Budhya 
accused ran towards him and assaulted 
him with the butt end of an axe. Some 
of the other accused persons also as- 
saulted him with the result that Sham- 
suddin lost consciousness. Thereafter 
the assailants left the scene of occur- 
rence and went away. As a result of 
this occurrence three members of this 
‘family died on the spot whereas two 
members suffered injuries. After re- 
gaining consciousness Shamsuddin and 
the surviving members of the family 
seeing their parents and eldest brother 
dead, were so terrified that they left 
the dead bodies at the scene of the oc- 
currence and picking up their belong- 
ings proceeded on foot towards Shah- 
pur town in the Taluk headquarters 
where one Gafoor a brother-in-law of 
Shamsuddin lived. Sending Kasam, 
Hanif and Nazir to the house of Gafoor, 
Shamsuddin himself along with others 
went to the police station. At the police 
station there was only a head-constable 
by name Bendhari (P.W. 4) who found 
Shamsuddin not in a fit condition to 
make a statement. Shamsuddin, who 
had sustained many injuries, was soak- 
ed in blood. The head-constable, there- 
fore, after making an entry to this 
effect in the Station Diary, sent Sham- 
suddin and Jubeda to Shahpur dispen- 
sary for treatment. At about 10 o’clock 
in the morning of May 14, 1970 the 
police Sub-Inspector in charge of the 
police station, Dattatreya Potdar (P.W. 


A. T. R. R 
13), came to the police station and on 
being apprised of Shamsuddin and 
Jubeda having gone to Shahpur for 
treatment he sent for Shamsuddin. from 
the dispensary and recorded the first 
information - report, Ex. 4. After re- 
gistering the offence he took up the in- . 
vestigation. He sent for Kasam from 
Gafoor’s house and proceeded with him 
to the scene of the occurrence, reaching 
there at about 2 pm. They remained 
there till about 5 p.m. The Sub-Ins- 
pector prepared panchanamas of the 
dead bodies and of the scene of the of- 
fence. The scene of the offence was 
about 400 ft. away on the southern side 
of Tansa lake in the area known as 
Nursery. Underneath the dead body of 
Abdul Khalil was found an arrow 
which had blood-stains on it. The exact 
words of the panchanama relating to 
the recovery of this arrow are: “There 
is seen an arrow and a bow pressed in 
the stomach between both the legs of 
the deceased. On taking the arrow out 
it is found that its length is 5” and is 
of iron”. On examination by the Che- 
mical Analyser the stains on this arrow 
were found to be of human blood. 
Thereafter the three dead bodies were 
sent through constable Mahadik to the 
Medical Officer at Shahpur for post- 
mortem examination. After proceeding 
to Tansa village the Sub-Inspector 
arrested the appellant along with eight 
other persons at about 8 p. m. They 
were accused nos. 1 to 9 in the trial 
court. The following morning, that is, 
May 15, 1970 the P.S.I. recorded the 
statements of Kasam and Jubeda, Hanif 
was also called but as he was crying 
all the time he was not able to make 
any statement. On May 16, 1970 the 
appellant made a statement leading to 
the recovery of a bow and four arrows 
from a‘spot in Karvandi shrubs about 
85 paces away from his house. The re- 
covered bow and four arrows were ex- 
hibited as 11. lla, 12a, 12c and 12d. 
These articles were hidden under dry 
leaves. One of the arrows had blood 
stains on it but on examination the 
stains being disintegrated it could not 
be said if they were of human blood. 
The statement of Hanif was recorded 
by Vishwanath, Police Inspector in 
July, 1970 after he had taken over the 
investigation, 


3. The Additional Sessions 
Judge, Thana, who tried the case relied 
on the évidence of Kasam (P.W. 2) 
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Jubeda (P.W. 3) and Hanif (P.W. 5). 
These witnesses, according to the trial 
court, had not displayed any tendency 
to introduce falsehood in their state- 
ment though it felt that the evidence 
of Hanif (P.W. 5) should be read with 
a certain degree of care and caution be- 
cause of his statement having been re- 
corded by the investigating authorities 
more than two months after the occur- 
rence. For accepting Hanif’s evidence, 
therefore, the trial Court required cor- 
roboration. With respect to the evi- 
dence of Shamsuddin (P.W. 1), how- 
ever, the trial court felt that it was not 
safe to rely on his testimony because 
his statement in court was at variance 
with the statement in the information 
lodged by him with the police. On the 
basis of the testimony of P.Ws. 2, 3 
and 5 the triak court came to the con- 
clusion that the appellant was definite- 
ly present at the scene of occurrence 
with bow and arrows and was a mem- 
ber of the unlawful assembly and fur- 
ther that he had shot the arrows at 
Abdul Khalil his eldest son Shaukat 
and his wife Sahebi the three deceased 
victims of the unfortunate occurrence. 
In that court’s opinion the three wit- 
nesses had no reason to sereen the real 
offenders and to falsely implicate the 
appellant. 

4, The appellant (Dharma Rama 
Bhagare, accused no. 1 in the trial 
court) and Budhya Dhaklya Valvi (ac- 
cused no. 7 in the trial court) appealed 
to the High Court. It may be recalled 
that during the investigation one arrow 
had been found underneath the dead 
body of Khalil and four arrows were 
recovered at the instance of the appel- 
lant. As already observed, the arrow 
recovered at the scene of occurrence 
had blood-stains on it which were 
on examination found to be of 
human origin whereas one of the 
four arrows recovered at the instance 
of the appellant was found on examina- 
tion to have on it blood-stains but be- 
ing disintegrated it could not be said if 
they were of human origin. It appears 
that there was some confusion in put- 
ting the exhibit marks on the arrows 
and the bow produced in evidence. 
The High Court, in the circumstances, 
considered it necessary to have the 
matter clarified by taking additional 
evidence. By means of an order dated 
April 27, 1971 the High Court required 
the trial court to recall ‘the investigat- 
ing officer (P.W. 13) and the two wit- 


[Prs. 3-5] S.C. 479 


nesses P.Ws. 6 and 10 and have the 
matter clarified. The counsel for the 
accused appearing in the High Court 
also expressed a desire to ask some 
more questions from Dr. Deshpande 
(P.W. 12). This request was granted 
The High Court thus disposed of the 
appeal and the murder reference after 
taking into consideration the additional 
evidence received under Sec, 428, Cr. 
P. C. The High Court, after appraising 
the evidence on the record did not see 
any cogent reason for not accepting the 
evidence of the three eye witnesses be- 
lieved by the trial court. That court 
was also unable to find any reason why 
these witnesses should falsely implicate 
the accused persons. From the nature 
of the occurrence and its surrounding 
circumstances, in its opinion. there 
could not be any independent eye wit- 
nesses present and in a position to de- - 
pose about the complicity of the accus- 
ed persons. The locality where the 
occurrence had taken place being un- 
inhabited and the only persons present 
being the assailants and their victims 
it was not possible normally to expect 
any independent eye witness, The re- 
covery of a bow and four arrows re- 
covered at the instance of the appellant 
were also held to support the prosecu- 
tion version as these arrows were simi- 
lar to the one recovered from the scene 
of the occurrence, The High Court fur- 
ther took into consideration the circum- 
stance that the bow and four arrows 
were found concealed in a place where 
they are normally not kept. The appeal 
was accordingly dismissed. 


5. In this Court Shri Dholakia 
the learned counsel appearing in sup- 
port of the appeal has very -strongly 
challenged the conclusions of the two 
courts below. He has advanced two 
Principal contentions. According to 
him the prosecution case that three 
deaths were caused by arrows like the 
one found at the scene of occurrence 
conflicts with the medical testimony be- 
cause the medical evidence shows that 
it was not possible to cause by such an 
arrow the injuries found on the dead 
person. The learned counsel complains 
that neither the trial court nor the High 
Court examined the medical evidence 
from this point of view. In the second 
place, according to learned counsel, the 
conclusions of the two courts below 
are irrational and both the courts have 
not cared to attach proper importance 
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fo the first information report which 
was lodged by Shamsuddin who had 
also himself appeared as an eye witness 
in the ease. According to learned coun- 
sel, Shamsuddin had all along been 
with the other members of the family 
with the result that the intitial version 
given by him to the police which con- 
stituted the first Information report 
must be considered to have been given 
by him after knowing all the facts from 
the other members of the family who 
claimed to have witnessed the occur- 
rence and appeared as witnesses in 
court. This version as contained in the 
first information report must, according 
to the submission, be held to contradict 
the evidence given in court by the 
other eye witnesses as well. On this 
premise, according to Shri Dholakia 
the prosecution evidence must be con- 
. Sidered to be unacceptable and it can- 
not form safe basis for holding the 
appellant guilty of the offence charged. 
Indeed, the learned counsel went to 
the length of submitting that the appel- 
Tant has been involved not as result of 
the observation by the prosecution wit- 
nesses of what actually happened at 
the time of the unfortunate assault on 
the victims but as a result of calculated 
deliberation to falsely implicate him. 


6. So far as the first point is 
‘concerned main reliance has been plac- 
ed on the examination of Dr. Vinayak 
Deshpande (P.W. 12) when he was re- 
called pursuant to the order of the 
High Court dated April 27, 1971 under 
S. 428, Cr. P, C. We have been taken 
through that evidence which was re- 
corded on May 4 and 5, 1971 along 
with the evidence originally recorded 
,but we are unable to find anything in 
the doctor’s testimony which would 
show that the injuries sustained by the 
three dead persons could not be caused 
by the kind of arrows recovered from 
the scene of occurrence and from near 
the appellant’s house at his instance. 

e real argument is founded on the 
opinion of P.W. 12 where he states that 
the injuries sustained by Abdul Khalil 
and injuries sustained by Sahebi could 
be caused by an arrow with or without 
a hook and that the removal of arrow 
with the hook from the injury would 
be likely to cause more damage to the 
abdominal wall and. also to the internal 
organs. Both in the case of Sahebi and 
Abdul Khalil the doctor did not notice 
any injury to the abdominal wall which 


could have been caused while pulling 
out the arrow. Relying on this part of 
the evidence, according to Shri Dhola- 


kia, all the recovered arrows which are - 


alleged to have caused the injuries to 


ALR- 


the deceased persons having been found . 


out of the dead bodies should have 
caused severe internal damage expect- 
ed by the doctor and since no such 
damage was discovered by him the in- 
juries, as a result of which the deceas~ 
ed persons died, must have been caused 
by some weapon other than the arrows 
with hooks. It has been suggested that 
the injuries might well have been caused 
by someone with a spear. The appel~ 
lant, it has been emphasised. is not 
stated to have used a spear. We are 
wholly unable to sustain this submis- 
sion on the existing record. The doctor 


also explained in his evidence on which’ 


reliance is placed that if the arrow with 
a hookis removed skillfully out of 
injury then it may not cause more 
damage to the abdominal wall when re~ 
moved out of the injury though if it is 
removed forcibly it may do so. It is 
also noteworthy that all the arrows re~ 
covered did not have hooks on them. 
The circumstances in which and the 
person by whom the arrow was remov~ 
ed from the body of Abdul Khalil is 
not known. When the investigating 
officer went there it had already come 
out of the wound and was lying under- 
neath the dead body pressed near the 
stomach between both the legs of 
the deceased. Any attempt by this 
Court to determine whether the 
arrow had come out by itself as 
a result of some movement of the in- 
jured body after receiving the arrow 
injury whether before or during Ab- 
dul Khalil’s last movements of life or 
whether someone from . amongst the 
party of the accused had attempted to 
Temove it but was for some reason un- 
able to do so or whether the arrow had 
come out of the body in some other 
way, would be mere speculation and it 
would be unfruitful to hazard a guess. 
We are not unmindful of the fact that 
the doctor has stated in his additional 
evidence that if the arrow with the 
hook is shot at from a distance with 
force it would not come out from the 


‘injury without being pulled out by 


Someone and also that looking at the 
injuries of Abdul Khalil and Sahebi the 
arrows must have been shot at with 
force. But the fact remains that an 
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arrow was actually found underneath 
Abdul Khalil’s dead body and according 
to the doctor the injury on the deceased 

- could be caused by that arrow. The 
mere fact, therefore, that in the opi- 

. nion ef the doctor the arrow with the 
Took, unless skillfully pulled out of the 
‘wound was likely to cause more da- 
mage is, in our opinion, not a suffici- 
ently strong factor which should per- 
suade us on the existing record to re- 
fect the testimony of the three eye- 
witnesses believed by the courts below 
and about whose trustworthiness we do 
not entertain any reasonable doubt. Të 
fs noteworthy that this contention was 
not raised either in the trial court or 
fn the High Court. Indeed, during the 
cross-examination of Dr. Deshpande 
(P. W. 12) even when he was recalled 
no straight and direct question was put 
to him, if keeping in view the nature 
of the injuries on Abdul Khalil and 
Sahebi and the recovered arrows and 
assuming that the arrows causing the 
injury had not been taken out skillful- 
Iy, he could confidently depose that the 
injuries in question were not possible 
to be caused by these arrows. Tt is also 
Pertinent to point out that from the 
order dated April 27, 1971, it does not 
appear that the counsel for the appel- 
Tant specifically desired to clarify this 
point from the doctor. The submission 
now forcefully advanced by Shri Dhola- 
kia appears to us to be an afterthought 
and in any event is clearly not sup- 
portable on the medical evidence. We 
are, therefore, unable to reject the 
testimony of the eye-witnesses merely 
on the medical evidence to which our 
attention has been drawn, 


T. In so far as the information 
lodged with the police by Shamsuddin 
is concerned both the courts below 
have not considered it proper to reject 
the testimony of the other three eye- 
witnesses on the ground of variance 
between their statements in court and 
the contents of the said information. 
The first information report, it may 
be pointed out, is never treated as a 
substantive piece of evidence. Tt can 
only be used for corroborating or con- 
tradicting its maker when he appears in 
court as a witness. Its value must always 
depend on the facts and circumstances 
of a given case. In the present case its 
‘value has not been considered to be of 
much significant because of the nature 
and circumstances of the occurrence 
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and the extent and nature of the in- 
juries suffered by Shamsuddin who 
quite naturally must have been sub- 
jected to a very severe shock. The 
surviving members of the family could 
not go back to their home even after 
the occurrence and felt compelled to 
trek the whole night on foot to find 
shelter in the house of Gafoor at Shah- 
pur where they reached the following 
morning. In these circumstances the 
contents of the F.I-R. made by Sham- 
suddin have rightly not been given any 
importance by the trial court and by 
the High Court. The FIR. can only| 
discredit the testimony of Shamsuddin 
whose evidence has not been relied 
upon for supporting the appellant’s con- 
viction. The F.1.R. can by no means be! 
utilised for contradicting or discredit- 
ing the other witnesses who obviously 
could not have any desire to spare the 
real culprit and to falsely implicate the 
appellant. The evidence of the eye- 
witnesses believed by the two courts ap- 
pears to us to be free from any serious 
infirmity justifying its rejection. The 
case is obviously not one in which any 
reasonable doubt can be cast on the 
testimony of the eye-witnesses on the 
mere ground that Shamsuddin who ap- 
parently in his attempt to save him- 
self from the fierce indiscriminate as- 
sault by the assailants was not able 
carefully to see and remember as to in 
what manner and by what weapon his 
parents and eldest brother had been 
killed, That they were actually killed 
during the occurrence in question is 
undisputed. Equally undisputed is the 
nature of injuries found on their bodies. 
We are, therefore, unable to agree with 
Shri Dholakia that the prosecution case 
should be thrown out on the mere 
ground that in the first information 
report an altogether different version 

was given by Shamsuddin. The evidence 
of Shamsuddin as given in Court, it may 
be recalled has not been relied upon 
for sustaining the appellant’s conviction. 
We accordingly feel little hesitation in 
agreeing with the concurrent conclu- 
sion of the trial court and the High 
Court that the appellant was respon- 
sible for killing the three deceased 
persons. 

8. The last contention by Shri 
Dholakia relates to the question of 
sentence. According to him the pre- 
sent is not a case for extreme penalty. 
We are unable to agree. The question} 
of sentence is a matter of judici 
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discretion. The relevant considera- 
tions in determining the sentence, 
broadly stated, include the motive for, 
and the magnitude of, the offence and 
the manner of its commission. In this 
case the victims of the assault had 
given no offence to the appellant or 
his associates, Indeed the unarmed 
innocent members of this family had 
to leave their hearth and home and 
were actually at the moment of the 
offence running in panic on seeing the 
mob, to save themselves, when the 
three seniormost members were shot 
with arrows from behind and killed. 
One of the victims was a woman with 
a baby in her arms. The only reason 
for these murders is the profession of 
different religious faith by the victims. 
According to the investigating Officer, 
P. W. 13. Abdul Khalil’s residential 
house had also been set on fire on May 
12 at 8.30 p. m. In our country where 
the Constitution guarantees to all in- 
dividuals freedom of religious faith, 
thought, belief and expression and 
where no particular religion is accord- 
ed a superior status and none sub- 
fected to hostile discrimination the 
commission of offences motivated only 
by the fact that the victim professes a 
different religious faith cannot be 
treated with leniency. They are not 
only destructive of our basic traditional 
` social order founded on toleration in 
recognition of the dignity of the indivi- 
dual and of other cherished human 
values, but have also a tendency to 
mar our national solidarity. We are, 
therefore, wholly unable to find any 
cogent reason for reducing the sen- 
tences imposed by the trial court and 
confirmed by the High Court. The ap- 
peal accordingly fails and is dismissed. 


Appeal dismissed. 
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Death caused by throwing acid 
extensively over the body of deceased 
— Motive being enmity between hus- 
band of deceased and accused on ac- 
count of latter attempting to develop 
illicit connection with deceased and de- 
ceased resisting it — Plea that deceased 
must have become blind and unconsci- 
ous Immediately upon sprinkling acid 
and she could not have identified and 
named the accused as culprit, found not 
acceptable in view of 4-5 persons rush< 
ing from their houses immediately on 
hearing the shrieks by the deceased, and 
having seen the accused running away 
— Other suggestions made on behalf of 
accused also found not acceptable — 
Sessions Court and High Court both 
accepting dying declaration of deceased 
that it was accused who committed the 
misdeed —- Supreme Court held had 
no reason to take different view — 
(X-Ref: Penal Code (1860) Section 302). 
1969 All W R (HC) 706 Affirmed. : 

(Paras 7. 9) 
 _ The judgment of the Court was 
delivered by 

MITTER J:— This îs an appeal by 
special leave from a judgment of the 
Allahabad High Court upholding the 
conviction of the appellant under sec- 
tions 302, 324 and 452, I. P. C. and the 
reference under Section 374, Criminal 
P. C. for confirmation of the death sen- 
tence passed against the appellant. 

2 The facts may be shortly stated 
as follows. The appellant isa cousin of 
one Het Bam. who had a wife by the 
name Smt, Ram Pyari. According to the 


prosecution. case the appellant wan- 
ted to develop illicit connection 
with -the said Ram Pyari which 


had com- 
his advances to` her 
husband who made a report against 
the appellant on December 31, 1963. 
The house of Het Ram is situate at a 
distance of about 40 paces from his shop 
on a road leading from the house to 
the shop. At about 10.30 p. m. on the 
night of 8th June, 1969 Ram Pyari was 
lying on & cot in her house with her 
two daughters one aged about 8 months 
who was on the same cot with her and 


was resisted by her. she 
plained about 


the other aged about three years on a - 


cot close by that of Ram Pyari. Hearing 
shrieks from the house several persons 
including Het Ram and two prosecution 
witnesses by the name of Ulfat Ram 
and Gaffar rushed to the house of Hef 
Ram. The houses of the said prosecution 
witnesses were even closer to Het Ram’s 
house than his shop. The first informa- 
tion report was lodged by Het Ram aft 
10-45 p. m. to the effect that the child- 
ren had raised an alarm crying that 
Keshav Dev had thrown acid on them 
and that on hearing their alarm he 
from his shop. Lala Ulfat, Gaffar Dhobi. 
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Tulsi Ram Teli and Om Prakash Temoli 
rushed up. They saw Kashav Deo in 
the light of an electric bulb coming out 
of Het Ram’s house and running. He 
was chased but could not: be caught, 
Het Ram’s wife and children had re- 
ceived serious burn injuries. The mis- 
creant had left a bottle at the place of 
occurrence. 

3. The evidence given by Het 
Ram before the Sessions Court was that 
he had heard the cry of his wife that 
Kesav Dev had killed her whereupon he 

. immediately rushed to his house, He had 
seen Keshav Dev running away from 
the door of his house and recognised 
him in the light of an electric bulb, 
The evidence of Ulfat Ram was also 
to the effect that he had heard a voice 
from the side of the house of Het Ram 
saying “Keshav has killed me.” When 
he entered the house along with Om 
Prakash Temoli, Tulsi and others they 
saw Het Ram’s wife crying sitting on 
the cot and saying that Keshav had 
killed her. His shop was about 25 to 
30 steps from the house of Het Ram, 
The prosecution witness ar made a 
very similar statement. According to 

the voice which he heard was 

quite intelligible and when they went 

ide they found Het Ram’s wife 
speaking in a faltering voice, 

4. Ram Pyari was taken to the 
village hospital where the doctor who 
examined her suggested that she should 
be taken to the District Hospital at 
Etah but before she could be removed 
she passed away the next morning. The 
evidence of this doctor was that Ram 
Pyari remained unconscious. till her 
death and she was not able to speak. 
The injuries of Ram Pyari and one of 
the daughters, Usha, were sufficient to 
cause death in the ordinary course. The 
daughter died in the hospital at 10-15 
a.m. on the day following Ram Pyari’s 
death, The medical officer of the Dis- 
trict Hospital, Etah who had performed 
the post-mortem gave evidence to the 
effect that there were corrosive 
burns on various parts of the body of 
the deceased including the head. face, 
lips. neck. both the breasts, chest, abdo- 
men and waist on about 50 per cent of 
the area. In cross-examination this 
doctor said that the deceased would 
have lost her sight immediately 
after the falling of acid over her eyes. 


5. The pont sought to be made. 


on behalf of the appellant before us is 
that the testimony of the eye-witnesses 
cannot be accepted in view of the medi- 
cal evidence in the case. Dr. Chaturvedi 
who had examined her in the village 
hospital had stated that the eyesight 
of Ram Pyari “might have gone im- 
mediately after the acid had been thro- 
wn”, He was examined again before the 
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High Court when he stated that Ram 
Pyari must have become unconscious 
wi a minute or so. In cross-examina~ 
tion by counsel for the State he said 
that it was possible that the injured 
person might have retained conscious: 
ness for 2 or 3 minutes after the inci- 
dent and that the eyes of the Injured 
must have opened on the sprinkling of 
the acid whereafter the acid must have 
gone inside the pupils and they musf 
have been affected thereby. He was 
however not In a position to say defini- 
tely if the outer parts of her eyelids 
were injured and he had not mentioned 
any such injury in his injury report. 


66 Counsel for the appellant 
fried to build up a case on the strength 
of this evidence that if Ram Pyari had 
acid smeared on her face she could not 
have seen the appellant and as 
she might have become unconscious 
within a minute or so she could not 
have even cried out and the statement 
of the witnesses that they had heard 
Ram Pyar? saying that it was the 
appellant who had thrown acid on her 
cannot be AEE 


Ta our view the suggestion is, 
not pew of acceptance. Almost 
simultaneously with the shriek of the 

injured four or gts people rushed to 
the house of Het Ram. There is no dis- 
pute that the injuries were caused by 
throwing of acid extensively over the 
bodies of the deceased and her two dau- 
ghters, The challenge îs only as to the 
identity of the culprit, It is difficult to 
believe that the story of acid-throwing 
could have been cooked up within 15 
minutes of the incident specially when 


the names of several witnesses were 
given in the first information report 
at least two of whom were exa- 


mined before the Sessions Court. That 
there was enmity between the appel- 
lant and Het Ram does not admit of any 
doubt or dispute. As the acid was 
thrown on various parts of her body 
of the deceased there is no knowing 
exactly which part of the body the acid 
touched first. If it was not the eyes 
which were affected first and there 
was an interval of even a few seconds 
between the contact of the acid on a 
part of the body other than the eyes 
and the contact on the eyes themselves 
it would be quite reasonable to hold that 
the deceased had seen the wmiscreant 
and as the appellant was a known per- 
son, there would be no difficulty in 
shouting out his name as the killer. 


8. Counsel] also tried to raise a 
suggestion that it was Het Ram who 
had done the mis-deed and had tried_to 
foist the crime on to the appellant. We 
think it is wholly an impossible and 
imaginary story. No such suggestion 
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was ever made to Het Ram in his cross- 
examination. If it was Het Ram who 
was responsible for this dastardly crime 
ft is difficult to believe that he would 
have thrown acid on his three year old 
daughter or eight months old child. 


9. We also cannof accept the 
suggestion made before us that Hef 
Ram and the other two prosecution 
witnesses could not have reached the 
house of Het Ram in time tohear thede~ 
ceased uttering anything as she must have 
become unconscious at once, As we 
have already said the distance of Hef 
Ram’s shop from his house was only 
40 paces or 60 ft. It could be covered 
in less a minute. The other two 
‘witnesses were even closer to his house. 
That there was a shriek which attracted 
the attention of these people cannot be 
questioned. Both courts have accepted 
the dying declaration of Ram Pyari 
that it was the appellant who had done 
the mis-deed and we see no reason to 
take a different view. 

10. The appeal is therefore dis- 
missed and the sentence and ` order 
passed by the High Court will stand. 

Appeal dismissed, 
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P. TOGANMOTAN REDDY AND K. K. 
MATHEW JJ. 

Mohd. Yamin, Appellant v. The 
State of U. P. and another, Respondents. 

Criminal Appeal No. 253 of 1968, 
D/- 26-4-1972. : 

(A) Prevention of Food Adultera- 
tion Rules (1955), Appendix B Para 
A. 07. 05 — Shakkar is is jaggery. ` 

Jaggery or gur is defined as any 
product obtained by boiling or process- 
ing juice pressed out of sugar-cane — 
Shakkar is a product so obtained — 
Therefore, it is comprehended within 
the definition of Jaggery. 1968 All WR 
(HC) 1521, Affirmed. (Paras 7. 8) 


(E) Prevention of Food Adultera« 
tion Act (1954), Section 16 — Case 
-under Section 16 read with Section 7— 
High Court finding that Shakkar was 
kept by accused for sale and not for 
manufacturing Rab out of it as pleaded 
by him and further that his attempt 
was to sell it after mixing § shalbhari 
with it — Assuming that the finding 
was wrong, it would not matter when 
the accused actually sold it — When be 
sold it to Food Inspector it was a sale 
for the purpose of Section 16. 1968 All 


EP/EP/C851/72/HGP 


[Prs, 1-3] Mohd, Yamin v. State of U, P. (Mathew J.J 


A.LE. 
we e mo 1521, Affirmed. (Para 9 
Referred: Chronological Pores 

an 1971 SC 1725 = oo 2 

SCC 322 = 1971 Cri LJ 1277, 

The Food Inspector, Calicut Cor- 
portation y Charukattil Gopalan g 
Mis. B. Maheshwari and Sobhag- 
mal Jain fren for Appellant; 
Mr. O. P, Rana, Advocate, for Respons 

dents. 

The Judgment of ‘the Court was 


delivered by 

MATHEW J: This appeal, by 
special leave. is against a judgment of . 
the High Court of Allahabad by which 
fit restored the order of the Magistrate 
convicting the appellant of an offence 
under Section 16 read with Section 7 
of the Prevention of Food Adulteration 
Act (Act 37 of 1964). hereinafter called 
the ‘Act’, and sentencing him to under 


go one year’s rigorous imprisonment 
and pay a fine of Rs. 1,000/- and in 


default of payment of fine to undergo 
rigorous imprisonment for a further 
period of six months, after reversing 
the order passed by the Sessions Judge 
fn appeal acquitting him of the offence, 


2. On June 138, 1963, Head Conse 
table Babco Khan was on petrol duty. 
He happened to come to the Chakki of 
one Abdul Essaq, There he found a 
heap of Shakkar „and some labourers 
mixing shelkhari in it with spades, He 
went to the police station to inform 
the Station Officer about it but the 
Station Officer was not there. He then 
met the Sanitary Inspector and inform- 
ed him about what he saw at the 
Chakki The Sanitary Inspector ac- 
companied by the Food Inspector proceed- 
ed to the Chakki and there they found 
the labourers mixing Shalkhari with 
Shakkar. The stock of shakkar belong- 
ed to the appellant. The Food Inspector 
purchased ib seers of Shakkar from the 
appellant by way of sample after pay- 
ing its price, He divided the sample 
into three parts, gave one to the appel- 
lant and retained the other two with 
him, One of the samples retained was 
sent to the Public Analyst for examina- 
tion. The Analyst found. in his report 
dated July 11, 1963, that the shakkar 
contained 2.48 moisture 72.71 total 
sugar. 64.71 sucrose 17% extraneous 
matter insoluble in water. According to 
him the extraneous matter insoluble in 
water, totel ash and ash insoluble in 
Hydrochloric acid exceeded by 15.0% 
10.1% and 13.5% respectively as aga- 
inst the maximum. prescribed standards 
of 2.0% 6.0% and 0.5% respectively. 

3. On the basis of a complaint 
filed by the Food Inspector of the 
Municipal Board, Saharanpur, the 
Magistrate who tried the appellant for 
an offence under Section 16 read with 
Section 7 of the Act came to the con- 
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clusion that the appellant had stored 

the Shakkar for sale, that it was adul- 

terated and that he was guilty of the 

offence and convicted and sentenced 
as aforesaid, 

4, The appellant filed an appeal 
against the order before the Sessions 
Judge, The Sessions Judge acquitted 
‘him of the offence for the reason that 
the prosecution had not proved that the 
Shakkar stored by the appellant was 
for sale. He said that the appellant was 
mixing extraneous matter with the 
Shakkar for converting it into Rab and 
as such it cannot be said that the Shak- 
kar was stored for sale by the appel- 
lant. He also said that no standard of 
quality was prescribed by the rules 
framed under the Act for Shakkar, that 
as an article of food, Shakkar was nei- 
ther ‘gur’ nor ‘jaggery’ and that the 
sale of Shakkar to the Food Inspector 
by the appellant was under duress and 
was not a sale in the eve of the law. 

5. The Municipal Board filed an 
appeal against the order to the High 
Court. The High Court held that Shak- 
kar is same as ‘jaggery’, that standard 
of quality has been prescribed by the 
rules *ramed under the Act for jaggery. 
that the Shakkar in question was adul- 
terated. that the sample purchased by 
the Food Inspector for the purpose of 
analysis amounted to sale within the 
meaning of Section 2 (xiii) of the Act, 
that Food Inspector had power under 
the Act to get the sample even 
if the Shakkar was stored for being 
manufactured into Rab and not for sale 
and restored the order of the Magistrate 
convicting and sentencing the appellant 
as aforesaid. 


6. The first contention on behalf 
of the appellant was that Shakkar is 
not ‘jaggery’, and since no standard of 
quality has been prescribed for Shakkar 
under the rules framed under the Act, 
the Shakkar was not adulterated. 

Te We find it difficult to accept 
the contention that Shakkar is not jag- 
gery, Para A. 07, 05 of Appendix B of 
the Rules reads: 

“Gur or Jaggery means the product 
obtained by boiling or processing juice 
pressed out of sugar cane or extracted 
from palmyra palm date palm or 
coconut palm. It shall be free from 
substances deleterious to health and 
shall conform to the following analyti- 
cal standards on dry weight basis: 

(i) total sugar not less than 90 per 
cent and not less than 70 per cent. 

Gi) extraneous matter insoluble in 
water not more than 2 per cent: 

Gii) total ash not more than 6 per 

(iv) ash insoluble in hydrochloric 
acid (HCL) not more than 0. 5 per cent, 
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Gur or jaggery other than that of 
the liquid or semi-liquid variety shall 
net contain more than 10 per cent mois= 
ure, 


Te is not disputed that Shakkar ig 
a product obtained by boiling or pros 
cessing juice pressed from out of sugar- 
cane, and therefore, it is clear that 
Shakkar is jaggery. But counsel’ for the 
appellant submitted that Appendix B of 
the Rules does not define jaggery but 
only gives the description of whafi 
‘aggery’ is and it cannot, therefore, be 
said that jaggery would comprehend all 
the varieties of products obtained by 
boiling or processing juice pressed out 
of sugarcane. In other words. counsel 
said that Appendix B to the Rules only 
describes what jaggery or gur is and 
that it does not define what jaggery or 
gur is, We are unable to accept the con-{ 
tention for the reason that jaggery or 
gur is defined as any product obtained 
by boiling or processing juice pressed 
out of sugarcane and so any product so 
obtained would be comprehended with- 
fn the definition, Quite apart from this., 
we find in Chambers Twentieth Cen-| 
tury Dictionary (Revised Edition) the 
meaning of ‘jaggery’ as: 


“A course dark sugar made from 
palm sap or otherwise, (Hindi-Shakkar} 
Sanskrit-Sarkara),” 


8. It is, therefore, clear that 
Shakkar is ‘jaggery’; and the finding of 
the High Court, on thebasis of the report 
of the Analyst, that the Shakkar has not 
conformed to the standard of quality 
prescribed for jaggery and. therefore, 
the food was adulterated, was ‘correct 
and has to be maintained, 


9. The second contention on be~ 
half of the appellant was that he had 
kept the Shakkar for manufacturing 
Rab out of it. The contention, in other 
words, is that he had not kept the Sha- 
kkar for sale but kept it for manu- 
facturing Rab out of it and, therefore, 
the conviction under section 16 read 
with Section 7 of the Act was 
bad. We do. not think that there is any 
substance in this contention either. 
Section 7 of the Act, in so far as it is 
material, provides: 

“No person shall himself or by any 
person on his behalf manufacture for 
sale, or store, sell or distribute— 

(i) any adulterated food;” 

Section 16. which imposes the punish- 
ment, in so far as it is relevant. says:— 

“16 (1) If any person:— 

(a) whether by himself or by any 
other person on his behalf imports into 
India or manufactures for sale. or stores 
sells or distributes any article of food— 
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(i) which is adulterated or mis- 
branded or the sale of which is prohi- 
bited by the Food (Health) authority in 
the interest of public health.” 

The finding of the High Court is that 
the Shakkarwas kept by the appellant 
for the purpose of sale and not for the 
purpose of manufacturing Rab out of 
ft and that the attempt of the appellant 
was to sell the Shakkar as an article 
of food after mixing shalbharg with it. 
We see no reason to thi at the find- 
ing was wrong. But assuming that the 
finding was wrong and that the appel- 
lant kept the Shakkar not for sale but 
for manufacturing Rab out of it, what 
follows? If Shakkar is an article of food, 
it does not matter whether the appel- 
lant kept it for sale, or for manufac- 
turing Rab out it, provided the appel- 
lant has sold it. And a sale to the Food 
Inspector is a sale for the purpose of 
Section 16 of the Act. In The Food 
Inspector, Calicut. Corporation v. Cha- 
rukattil Gopalan, (1971) 2 SCC 322 = 
(AIR 1971 SC 1725) this Court held that 
Jif any articles of food are sold by any 
(person, whether he a dealer in them or 
not, and if the food is adulterated. he 
is liable to be convicted under Section 
16 read with Section 7 of the Act, The 
respondents before this - Court in that 
oe were the manager owner of a tea 


The case against them was that they 
sold 600 grams of sugar to the appel- 
lant, the Food Inspector, for analysis 
and that the sugar was adulterated. The 
respondents pleaded that the sugar was 
not sold ‘as such’ in the tea stall and 
was only used for preparing tea which 
alone was sold. The plea was accepted 
by the District Magistrate and the res- 
pondents were acquitted. The acquittal 
was confirmed by the High Court. In 
appeal to this Court by the food Ins~ 
pector, one of the arguments for the 
respondents, was that they were not 
dealers in sugar and the sugar was not 
kept for sale and as they cannot be 
convicted under Section 16 read with 
Section 7 of the Act. The Court held, 
inter-alia, that sale to a Food Inspector 
is a sale for the purpose of Section 16 
of the Act. that the article of food sold to 
the Food Inspector need not have been 
taken from a larger quantity kept for 
Sale, and that the person by whom the 
article of food was sold to the food 
Inspector need not be a dealer as such 
in the article, 


10. In that case if was assumed 
by this Court that the sugar was adul- 
terated. Whether it was adulterated or noé 
as a matter of fact, this Court procee- 
ded on the assumption that it was 
adulterated. If that be so, we see no 
reason to doubt the correctness of the 
ratio of the case, 


A. I. R. 


11. We think the High Court 
was right in its conclusion, We dismiss 


the appeal. 
Appeal dismissed, 


r 
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Gurcharan Singh and others, Appel 
Yants v. The State of Haryana, Res 
spondent, 

Criminal Appeal No. WIL of 1970. 
D/. 25-4-1972. 

Penal Code (1860). S. 302/149 ~= 
Conviction of each member of unlawfal 
assembly under S. 302/149 — Legalitys 
Cr. App. Nos. 103, 248 and 420 of 1969 
(Punj and Har). D/- 25-2-1970 Affirmed: 


Where it was clear from the evie 
dence that there could be only one 
common object of the unlawful assemb<« 
ly, namely, that the accused had attack- 
ed the deceased with the object of do« 
ing away with him as he had become 
rival in the trade and was annoying 
them, no exception could be taken to 
the conviction of each of the accused of 
an offence of murder under Section 
302/149. The common object not being 
merely to teach the deceased a lesson 
for under-selling it could not be said 
that in the absence of proof as to wich 
of the accused had caused the fatal in: 
jury none of the accused could be cons 
victed for en offence of murder. 4) 


(Para 
M/s. Nur-ud-din Ahmed and U. P. 
Singh Advocates, for Appellants; Mr. 
Harbans Singh M Advocate, 
Respondent., 

The judgment of the Court was 
delivered by 

P. JAGANMOHAN REDDY. J.—~ Five 
accused were tried for offences under 
Ss. 148. 302/149, 324/149, 323/149 and 455/ 
149, Indian Penal Code in respect of 
an attack on one Hari Kishan which 
resulted in his death, Gurcharan Singh, 
A-1 and Ram Singh, A-2 are brothers, ` 
They are the owners of a rubber factory 
at Faridabad known as “Sandeep Rube 
ber Factory” while Bhagwani, A-3 and 
Surinder Kumar, A-4 are the employees 
in that factory, A-5 Sucha Singh is said 
to be a friend of A-1 and A-2. About 
two months prior to the incident. the 
deceased who is a resident of Jullundur 
started a similar rubber Factory a? 
Faridabad where Chappal straps were 


*(Cri. Appeals Nos. 103, 248, 
420 of 1969, DI. 25-2-1970 — ‘Puni & 
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for, 


and 
Har.} 
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being manufactured under the name 
and style of “Hari Rubber Factory.” 
This factory was started in a portion of 
the pone belonging to Notan Das 
D. W. A similar rubber factory was 
owned iy Kewal Krishan P, W. 5 and 
Swarup Singh, Between the factory. of 
Hari Kishan and that of Kewal Krishan, 
there was a common wall with a win- 
dow through which one could go from 
one factory to the other. 


2. The case of prosecution is 
that Har? Kishan started under selling 
his goods which caused annoyance to 
Gurcharan Singh and Ram Singh. On 
we 22nd of March, 1968, at about 10-45 

P. M. when Hari Kishan sat down to 
have his meals Hari Ram a ser- 
vant of the factory was with him, 
while Kewal Krishan was standing near 
the partition wall of his factory talking 
to the deceased through the window. 
At tbat time the five accused rushed into 
the factory where the deceased was 
and attacked him. A-1 Gurcharan Singh 
A-2 Ram Singh and A-4 Surinder 
Gumar had knives. Sucha Singh A-5 had 
a kassi (phawda) and Bhagwani A.3 hada 
hockey stick. A-1 Gurcharan was the 
first to give a knife blow in the back 
of Hari Kishan saying that he was 
going to teach him a lesson for under- 
selling the rubber goods. After this all 
appellants attacked the deceased with 
their respective weapons and continued 
beating him even after he had fallen 
on the ground. The brother-in-law of 
the deceased and Lal Chand P. W. 7 
who were present there tried to inter- 
vene but Lal Chand was given knife 
blows by Ram Singh while Bhagwani 
gave Dan blows to Keval Krishan 
P. Hari Ram also intervened and 
started houte when Bhagwani gave 
Kewal Krishan one or two hockey stick 
blows. Kewal Krishan began to shout 
and this attracted Swarup Singh P. W. 
6. Thereafter, the appellants made good 
their escape along with their weapons. 
Hari Kishan and Lal Chand both 
were immediately removed in the car of 
Harbhajan Singh to B. K. Hospital. 
Faridabad, where they were admitted 
at 10-45 P.M. The deceased was remov- 
ed the next day to Safdariang Hospital 
where he died on the 2nd of April, 1968. 
When the deceased was admitted to the 
Faridabad Hospital. Gorakh Nath, As- 
‘sistant Sub-Inspector, Police P. W. 17 
was present there in connection with 
some other case but being informed by 
the hospital authorities that deceased 
and Lal Chand were injured. he wanted 
to record their statements but the Doc- 
tor certified that they were not in 
a position to make any statements. The 
Sub-Inspector, however, recorded = 
statement of Kewal Krishan P. W. 
who had accompanied the injured Pe 
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the hospital. It may be stated that 
Hari . the servant of the deceased, 
was given up by the prosecution and 
was not examined at the trial because it 
was alleged that he was won over by. 
the accused. 


3. The Sessions Judge after con- 
sidering the evidence of the prosecution 
and defence convicted all the five ac- 
cused who were held to have formed 
themselves into an unlawful assembly 
with the common object of only caus- 
ing grievous injuries to the deceased. 
In view of is finding, he acquitted 
all of them under Section 302/149 
I. P. C. and convicted them under Sec- 
tions 148, 326/149, 324/149, 323/149 and 
455/149 I.. P, C. On these respective 
counts, he sentenced all of them to 
rigorous imprisonment to one year, five 
years and on the remaining three to one 
year each. The State appealed against 
the acquittal under Section 302/149. The 
accused also appealed to the High Court 
while Smt. Pushpa Ram the widow of 
the deceased filed a revision petition 
for enhancement of the sentence .awar- 
ded to the accused under Section 326/ 
149 I. P. C. from five years rigorous 
imprisonment to imprisonment for life. 
The High Court allowed the State 
appeal set aside the acquittal of the appel- 
lants under the charge of murder and 
convicted them ‘under Section 302 read 
with 149 I. P. C. for having committed 
the murder of Hari Kishan in the pro- 
secution of their common object as 
members of the unlawful assembly. 
Each of the accused was sentenced to 
imprisonment for life under this count 
and a fine of Rs. 500/-, in default of 
payment whereof they were directed 
to undergo a further rigorous imprison- 
ment for six months. Out of the fine 
when realised. Rs. 2000/- was to be paid 
to the widow of the deceased by way 
of compensation. The criminal appeals 
filed by the accused as well as the 
petition filed by Smt. Pushpa Ram 
were dismissed. The accused filed Spe- 
cial Leave Petition but this Court gran- 
ted Leave to appeal limited only 
to the question as to whether 
the High Court was justified in allow- 
fing the appeal and convicting the 
eae under Section 302 read with 


4. The only question îs whether 
the conviction of the accused under 
Section 302 read with 149 on the finding 
given by the High Court. was justified. 
The learned advocate for the accused 
pointed out that the High Court had 
held that the injury inflicted by the 
assailants was with the intention to 
cause death or at any rate the inten- 
tion was to cause injury which was 
sufficient in the ordinary course of 
nature to cause death, It had also held 
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that it was not known as to who caused 
the injury individually which was suf- 
ficient to prove fatal. In view of these 
findings, it is submitted that there was 
no warrant for a conviction under Sec- 
tion 302/149 because if the common 
object was only to teach the deceased 
a lesson for under-selling and & could 
mot be ascertained as to which of the 
accused had caused the fatal injury, 
mone of the accused could be convicted 
for an offence of murder. We do not 
think that this submission fs warranted, 
The High Court did not give a finding 
that the common object of all the accu- 
sed who had constituted themselves into 
an unlawful assembly was only to teach 
a lesson. On the evidence, it came to 
the conclusion that the accused wanted 
to get rid of the deceased who had be- 
come a rival in the trade and was 
apno gine seen: Mihis is is what the High 
said. 


“The accused respondents indeed 
wanted to get rid of the man who had 
become a rival in trade and giving an- 
moyance to them as they believed that 
they incurred loss in their business due 
to under-selling by the deceased or 
apprehended such a loss in their busi- 
mess due to under-selling by the decea~ 
sed or apprehended such foss ff the 
deceased was allowed to continue in 
the trade. They thus embarked upon 
a plan of finishing the deceased who 
had in their business become a potential 
danger to them. and not only 
beating of Hari Kishan was definitely 
fn contemplation of the accused res- 
pondents and it was to accomplish this 
object that they all went armed to the 
factory of the deceased. There is no 
manner of doubt that. in the circums- 
tances of the present case, the object of 
the unlawful assembly was to commifi 
the murder of Hari Kishan and not only 
to be content with causing grievous 
fnjuries to him and that it was in pro~ 
secution of this common object that 
murder was actually committed.” From 
this finding, no exception could be 
taken to the conviction of each of the 
accused of an offence of murder under 
Section 302/149. The learned advocate 
was ara to persuade us that this was 
not so. As the Special leave is only 
limited to the legality of the conviction 
and not in respect of the findings of 
fact, we could not allow the learned 
advocate to go into the evidence and 
urge that the findings of the High Court 
were not justified. It is evident even on 
a cursory glance of the medical evi- 
dence what the common object of the 
appellants could have been. Dr. E. Ali 
P..W. 4 who examined the deceased on 
his being admitted in the hospital at 
Safdariang shows that there were as 
many as 18 injuries of which injuries 
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5to8,11 to 14.16 To '18— inall TI injuries, 
were incised wounds. The other injuries 
were caused by blunt weapons. Of the 
incised injuries, X-Ray report showed 
that injury No. 14 was a fract= 
ure of the parieta] bone and was grieve 
ous: It is also noteworthy that all the 
incised injuries. namely, 5 to 8, 11 to14 
were only on the face and head and 
even injury No, 9 was on the face, If 
is a contused lacerated wound 2” x 1/2” 
on the lateral side and about I” away 
from injury No, 8. It was on the lefi 
side of the forehead just above the left 
eye-brow vertically situated but dire- 
cted slightly downward literally, These 
injuries leave no doubt as to what was 
the common object of the accused off 
whom three had Knives and other two 
blunt weapons. That apart, the manner in 
which the accused came jin concert and 
the merciless beating that they had 
given the deceased with dangerous 
weapons which they continued to do so 
even after he had fallen down, and 
causing of injuries to his partner who 
had intervened, demonstrates whaf their 
common object was. Even Kewal Kis- 
han who had raised a hue and cry was 
not spared. On this evidence there could 
be only one common object. namely, 
that the accused had attacked the de- 
ceased with the object of doing away 
with him and in this view the judg- 
ment of the High Court convicting the 
accused under Section 302/149 and the 
sentence awarded is fully justified, 


_ § The appeal ifs accordingly 
dismissed, i 
Appeal dismissed. 
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Surendra Prasad Verma, Appellant 
v. The State of Bihar, Respondent. 

Criminal Appeal No. 282 of 1968, 
Dj/- 25-4-1972. 

Penal Code (1860), S. 409 — Cashier 
in possession of safe with all its keys 
— Embezzlement of cash — No evi~ 
dence to show that he had parted with 
keys before the incident — He must be 
held guilty under Section 409. 

Where the cashier was in posses» 
sion of the iron safe with all its thres 
keys— twoof the outer doorand one of 
the inner drawer — and all the duplicate 
keys were inside the safe at all the re- 
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fevani times, the cashier must be held 
under a duty to account for the con- 
tents of the safe including the cash. and 
ff the cash was embezzled he must be 
held either as a party or privy to the 
extraction of cash from the safe. In 
absence of any evidence to show that 
he had parted with the keys of the outer 
door. he must be held guilty under 
Section 409, (Para 5) 

M/s U. P, Singh and Santok Singh 
Advocates, for Appellant; Mr, B. P. Jha. 
Advocate, for Respondents. 

The judgment of the Court was de- 


livered by 

MITTEE J: This appeal by 
special leave is from a judgment 
of the Patna High Court accept- 
Ing the States appeal against ace 
quittal by the Sessions Judge and 
convicting the appellant of an of- 
fence under Section 409 of the Indian 
Penal Code. 

f Qo The appellant who was the 
cashier and one Ramchander Lal, a 
flower division Clerk in the Engineering 
School of the Government of Bihar af 
Purnea were prosecuted for offences of 
criminal conspiracy and criminal 
breach of trust in respect of Rs, 11.021,35 
alleged to have been entrusted to 
them and over which they had dominion. 
The Engineering School was at first 
located in a building known as 
Asad Manzi] in Purnea City. It was 
shifted from there in part to Zila school 
fn August 1961. Even after such shifting 
Asad Manzil continued to be in the oce 
cupation of the school and an iron safe 
embedded in a wall of the office room 
and some old papers remained there, 
The cash of the school used to be kept 

that fron safe, besides moneys bes 
longing to what is described as the 
students’ fund. The safe had a double 
locking system. ‘There were two keys 
fo the outer door both of which had to 
be operated to open the said door. Af 
first one of these keys used to be with 
the appellant and the other used to be 
with the Principal of the school. The 
tash however used to be kept in a 
drawer within the safe of which the 
key was originally in charge of Ram- 
chander Lal. In order to enable any- 
body to take oug any money from the 
safe it was necessary to have all three 
keys to be put into use. The evidence 
fs that after the school shifted from 

Asad Manzil the Principal entrusted his 
key of the outer door to the appellant. 
The two duplicate keys of the outer 
door and the duplicate key of the dra- 
wer used to be kept in a sealed enve- 
Tope within the drawer, The appellant 
had gone on leave from 15th May 1961 
fo 3rd or 4th June, 1961 during which 
time Ramchander Lal was in charge of 
fhe work of the cashier and had all the 
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three keys in his possession. The docu- 
ments show that at the time when he 
went on leave the appellant made over 
the keys of the outer door to Ramchan- 
der Lal. There are no corresponding 
documents to show that he had taken 
charge after coming back from leave 
but the facts make it abundantly clear 
that he had assumed such charge after 
he joined duty. It was he who used to 
maintain the cash book and was in 
charge of the cash, There used to be 
periodical verification of the contents 
of the safe. The evidence shows that 
there was one such verification on Aug- 
ust 31. 1961, According to Arvind 
Kumar. an Assistant Professor who had 
been entrusted by the Principal to 
verify the actual cash in hand with the 
cash balance according fo the register 
the fron chest and the drawer were 
opened on that date by the appellant 
when Ramchander Lal was not there 
The verification showed that the cash 
and the drafts in the bank exceeding 
Rs. 1 lakh tallied with the amounts 
entered in the register, The evidence 
further showed that on September 30, 
1961 Arvind Kumar did not verify the 
cash physically as he had done in Aug- 
ust 1961. On October 9, 1961 the appel- 
lant went to open the safe to take out 
some cash accompanied by Ramchander 
Lal. They then found that a large 
amount of cash was missing from the 
drawer. They reported the matter to 
the Principal and a first information 
report was lodged the same night. the 
report being written out by the Prin- 
cipal at the dictation of the appellant, 
According to the report the safe which 
was locked was opened by the appel- 
lant with two outer keys. When the 
drawer was opened no money was found 
fnside it and the envelope containing 
the duplicate keys was lying torn there 


having no keys inside. 


3c After investigation the appel- 
Tant and Ramchander Lal were com- 
mitted to the Sessions Court to stand 
their trial, The prosecution examined 
eight witnesses, the important witnesses 
being P. W. 3. ind Kumar, Assis- 
tant Professor P, W, 4, Bhagwat? Saran 
Sinha. the Head-Clerk, P, W, 6 Brajnan- 
dan Prasad Srivastava, the Princi- 
pal and P. W. 7 Salahuddin Ahmad, the 
investigating officer. The Sessions Judge 
arrived at the following findings:— 

1. The arrangement regarding the 
custody of the keys was that as regards 
the outer door one was kept by the 
Principal and the other by the appel- 
lant while -Ramchander Lal had the 
custody of the key of the drawer, dup- 
licates of all three keys being kept in - 
the safe itself, On 28th March 1960 the 
Principal had made over- his key to the 
appellant, 
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2. At the relevant time or near 
about i. e. October 9. 1961. the two keys 
of the outer door were with the appel- 
lant Surendra Prasad Verma and the 
key of the drawer was with the accused 
Ramchander, the duplicates being in the 
-drawer of the fron safe, 


3. The prosecution evidence with 
regard to all the three keys being in the 
custody of the appellant at the relevant 
time was “below the mark.” 


4. Ordinarily both the accused per- 
sons used to be present at physical 
‘verification of cash. According to the 
Principal this practice was not always 
followed. On August 31, 1961 Prof. 
Arvind Kumar had done the physical 
verification but on 30th September 1961 
he had given the certificate in the zilla 
aor itself i, e. he did not go to Azad 


5. Nobody had opened the safe be- 
tween ist October 1961 and 8th October 
1961. The possibility of the loss having 
taken place even before 30-9-1961 could 
not be ruled out. 


6. The keys of the fron safe were 
no doubt in the custody of the accused 
persons but they individually or col- 
lectively could have misappropriated 
the amount but in that respect it is 
difficult to say which one alone could 
have done it. The chance of someone 
else getting hold of the duplicate keys 
somehow could not be ruled out. In the 
result he gave the accused the benefit 
of doubt. 


4. The High Court proceeded on 
the basis that even if there was no do- 
cument showing that the appellant had 
taken charge from Ramchander La] after 
coming back from leave, it was his duty 
to report to the Principal whether the 
duplicate keys were inside the safe or 
not at the time, The evidene of P, W. 
3 Arvind Kumar established that no 
embezzlement or theft of the money 
had taken place before August 31, 1961. 
Under R. 1220fthe Bihar Treasury Code 
the whereabouts of the duplicate keys 
had to be ascertained whenever charge 
was transferred, This was followed 
when the appellant had made over charge 
to Ramchander Lal before going on leave 
and there was no reason to hold why the 
same course was not adopted when the 
latter made over charge to the’ appel- 
lant again. On October 9. 1961 the dup- 
licate keys were found above the safe 
while the envelope supposed to contain 
them was lying torn inside the safe. 
The High Court relied on the statement 
of the Head-Clerk that when the appel- 
lant rejoined after leave in the begin- 
ning of June 1961 he took all the three 


keys from Ramechander Lal. The evi- 


A. LR. 


dence on record went fo show that 
there was very little amount in the 
students’ fund account at the relevant 
time and it was the appellant who 
immediately before that date had to 
take out and keep money practically 
every day. Considering the evidence as 
a whole, the High Court took the view 
that when the appellant rejoined in June 
11961 Ramchander Lal made over 
the key of the inner drawer to the 
appellant. The High Court therefore 
concluded that it was the appellant who 
had custody of all three keys between 
August 31. 1961 and October 9, 1961 
when the loss was discovered. 






















when the monthly verification 7 
Arvind Kumar took place. At that tim 
the appellant alone was present and 
consequently it must be held that he 
then had possession of all the thre 
keys. At least the two keys of the oute 
door were with him ever since he re- 


sion of the key of the 
after the appellant rejoined his duty is 
immaterial ‘in the circumstances of the 
case. The appellant was the cashier; h 
used to maintain the register of cash. 
When he took over charge the duplicate 


chander Lal ever came to have posses- 
sion of the key of the inner drawer at 
any time after 3lst August 1961. the 
safe could not have been opened by 
anybody unless the keys of the oute 
door were made over by the appellan 
to the person wishing to open the same. 
His liability as cashier to account for 
the contents of the safe cannot be dis- 
puted. He was either a party or privy 
to the extraction of the cash from the 
safe. In the absence of evidence to show) 
that he had parted with the keys of th 
outer door between 31st August 1961 
and 9th October 1961, he was under 
duty to account for the contents of th 
safe including the cash, The charg 
under Section 409 was therefore duh 
brought home to hi 


6, In the result we dismiss the 
appeal and maintain the order of convi- 
ae and sentence passed by the High 

ourt, 


Appeal dismissed. 
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Nanhku Singh, Appellant v. The 
Sfate of Bihar. Respondent. 

Criminal Appeal No, 279 of 1968, 
D/- 21-4-1972. 

(A) Evidence =- Appreciation of — 
Inimical witness —— Evidence must be 
scrutinised carefully. (Para 3) 

(B) Constitution of India, Art. 136 
ex Appreciation of evidence, 

(Para 3) 


Supreme Court does not ordinarily 
Interfere with the findings arrived af 
on an appreciation of evidence by the 
High Court particularly when it affirms 
the finding of the Trial Court unless 
the conclusions arrived at cannot be 
supported by the evidence or that if 
fis perverse. ara 3) 

(C) Criminal P. C. (1898), S. 154 
=- How to use first information report. 


(Para 7) 

(D) Evidence Act (1872), S. 145 — 
First information report. (Para 7) 
(C+D.) The first information report 

fs not a substantive piece of evidence. 
It is an information of a cognizable 
offence given under Section 154 Cri- 
minal P. C. and any statement made 
therein can only be used for the pur- 
poses of contradicting and discrediting 
a witness under Section 145 of the Evi- 
dence Act, (Para 7} 
M/s. Nuruddin Ahmed and U. P, 
Singh, Advocates, for Appellant; D. 
Goburdhun. Advocate. for Respondent, 


The following Judgment of the 
Court was delivered by 

P. JAGANMOHAN REDDY, Je 
Of the 26 accused charged with offences 
under sections 307/149. 304/34. 147, 148 
and 379. the Trial Court acquitted 24 
accused but convicted Nanhku Singh, 
A-1 and Lalita Singh, A-2 under Sec- 
tion 307 and sentenced the former to 
7 years rigorous imprisonment and the 
latter to 5 years rigorous imprisonment, 
In appeal the High Court confirmed 
the conviction of both the accused but 
under section 307 read with Section 34 
and reduced the sentences to be under- 
gone by each of them to 3 years rigor- 
ous imprisonment. This Court granted 
Special Leave only to Nanhku Singh 
and rejected the petition of Lalita Singh 
for default of surrender. 

2. According to the prosecution 
ease, on November 17, 1964 at about 


*(Criminal Appeal No, 241 of 1966, D/- 
31-7-1968 — Pat.) 


EP/EP/C678/72/JHS 


Nanhku Singh v. State of Bihar (P. J. Reddy JJ 


[Prs, 1-3] S.C, 491 
re pahar after sun-rise, about 7 or 8 


and others went there and when Indra- 
deo Singh protested at the highhande 
edness of the accused there was an al 
tercation between him and the party 
of the accused whereupon N 
Singh shot Indradeo Singh. This was 
followed by Mohan Singh also firing 
at the Indradeo Singh. Indradeo Singh 
was injured after which he fell down 
in the field of Sumer Singh situated in 
the north of his own field separated by 
a small plot of Jamua Singh and a 
water nala. After Indradeo Singh fell 
down Chait Ahir went to his rescue and 
wanted to lift him but Lalita Singh 
fired and caused i injuries, On 
hearing these gun shots some nearby per- 
sons came there when the accused ran 
away after taking the harvested paddy, 
Dina Nath, P. W. 11 who was cutting 
his paddy crop in the field situated near 
Indradeo Singh’s field, on hearing the 
gun shots came to the scene and witnes- 
sed the shooting of Chait Ahir, He pla- 
ced Indradeo Singh on a cot and he 
along with others took him to the Police 
Station, about 8 miles away. There 
about 2 P. M., Dina Nath lodged a First 
Information Report because Indradeo 
Singh was not fully conscious and was 
unable to speak, The injured persons 
were then sent to the Durgawati Hos- 
pital for their medi examination 
where they were attended by Doctor 
Aggarwal, 


3. It appears from the evidence 
that there was enmity between the 
father of the appellant Ambika Singh 
and Indradeo Singh. P. W. 12. Chait 
Ahir, P. W. 8 Dina Nath, P. W. 11, 
Mushan Pandey, P., W, 7, Ambika Singh 
initiated proceedings under Section 107, 
Criminal P. C. against Bilar Ahir P. W, 
3, Mushan Pandey P. W. 7. Chait Ahir 
P. W. 8, Dina Nath P. W, 11 and 
Indradeo Singh P. W, 12. It also ap 
pears that in a case brought ` against 
P. W. 3 by Ghureher Gareri, accused 
Mohan Singh and Ambika Singh had 
given evidence and though he was 
convicted by the Trial Court, the 
Appellate Court acquitted him, In view 
of the admitted ill-feelings between 
Ambika Singh and Mohan Singh and 
some of the witnesses including Indra- 
deo Singh and Chait Ahir, the evidence 
of the eye-witnesses has to be scrutini- 
sed _ carefully. Both the Trial. Court as 
well as the Appellate Court were 
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aware of the need to exercise caution 
and after weighing the evidence cares 
fully and giving the utmost benefit to 
the accused nonetheless came to 
the conclusion that the offence against 
both the appellant and the other 
accused been established, This 
Court does not ordinarily interfere 
with the ‘findings arrived at on 
an appreciation of evidence by the 
High Court particularly when it affirms 
the finding of the ‘Trial Court unless 
the conclusions arrived at cannot be sup- 
ported by the evidence or that it ifs 
perverse. We do not think this is a case 
of that kind where our interference is 
called for. 


4, Of the witnesses who spoke 
about the incident, the most important 
are Indradeo Singh and Chait Ahir both 
of whom were injured by gun shot. 
Bilar Ahir, P. . 3, Bikram Singh, 
P, W. 5. Mushan Pandey, P. W. 7 and 
Dina Nath, P. W. 11 are the other wit- 
nesses who were near about the place 
of the incident. We have already pointed 
out that P. W. 3 Bilar Ahir. P. W. 7 
Mushan Pandey and P. W. 11. Dina Nath 
had been earlier involved in a case filed 
by Ambika Singh, the father of the 
Appellant. Bilar Ahir, P. W. 3 wha, 
while going to harvest the paddy crops, 
passed Indradeo Singh’s field heard a 
hulla and saw many persons variously 
armed standing in the field of Indradeo 
Singh. Some of them were cutting the 
paddy crops and the remaining were 
standing on the ridge. On the instiga- 
tion of Ambika Singh, the Appellant 
opened fire from his gun which hit 
Indradeo Singh and he fell down. Chait 
Ahir went to pick up Indradeo Singh 
but Lalita Singh opened fire from his 
gun which hit Chait Ahir. As the wit- 
ness had not involved Mohan Singh, 
he was acquitted. In view of the admis- 
sion of the witness that he was invol- 
ved by Ambika Singh along with others 
fn proceeding under Section 107. Cri- 
minal P, C. and also as he had not in- 
volved Mohan Singh the High Court 
observed that had he been the |. only 
witness to speak about the occurrence, 
perhaps, his version about the accused 
persons would not have been accepted. 
While so observing the High Court how~ 
ever said that there was ample cor- 
roboration of evidence of the witness 
which can be got from other witnes- 
ses. These observations show how cau- 
tious the High Court was in weighing 
the ora] testimony of the witnesses 
against whom there may be a doubt 
that they were being motivated by 
enmity or hostility to involve innocent 
persons. It appears to us that there are 
two circumstances: which lend weight 
to the evidence of P, W. 3, Firstly that 
though in the theft case filed by Ghu- 


AT. R: 
reher Gareri against Bilar Ahir P, W. 3 
Mohan Singh had given evidence on be+ 
half of the prosecution by reason of 
which Bilar Ahir was convicted he did 
mot involve Mohan Singh at all. If 
motive had played a part in the testi- 
mony of P. W. 3 one would have expec 
ted him tohave implicated Mohan Singh, 
Secondly, P. W. 3 says that after Indra- 
deo Singh received gun shot injury, he 
went anc fell down at the ridge of 
Sumer Singh’s field on the northern 
end of Eaha. This statement was core 
roborated by the discovery of the Inves- 
tigating Officer of blood stains at the 
Place where Indradeo Singh is said to 
have fallen down, 


5. P. W., 5. Bikram Singh was 
not considered by the High Court to be 
an eye witness because according to him 
it was only after he had heard a gun 
shot that he went to the field by which 
time Nanhku Singh had already fired 
and injured him, He could not, theres 
fore, have seen Nanhku Singh or Mohan 
Singh shooting Indradeo Singh, Even 
otherwise as pointed out by the High 
Court he did not figure as an eye wite 
ness during the investigation by the 
Police. This witness had no enmity with 
any of the accused and though there is 
a tendency to exaggerate, it cannot be 
gainsaid that the witness must have 
seen these persons with guns in their 
hands even though that part of the 
evidence that he saw Mohan Singh fir- 
fing at Indradeo Singh cannot be accep- 
ted, The evidence of Mushan Pandey, 
P. W. 7 does not show that he was pre 
sent when Indradeo Singh was shot af 
because even on his own admission he 
was in is house when he heard a 
hulla and gun fire. It was only after 
Inderdeo Singh was shot that he came 
and speaks only of seeing Lalita Singh 
firing at Chait Ahir. According to the 
witness, Lalita Singh had fired at Jn- 
dradeo Singh but it hit Chait Ahir and 
Indradeo Singh both. The possibility of 
his having seen the later part of the 
incidence viz, firing by Lalita Singh 
cannot be ruled out. When a_ person 
fires at z place where as here there are 
two persons one witness may think that 
it is fired at one person and the other 
may think that was fired at the other, 
Merely kecause the inference drawn by 
one witness which may not fit in with 
the inference drawn by the other the 
factum of the firing at the place where 
the injured persons were cannot be 
rejected. It cannot be held that the wit- 
nass is & lier and he wanted to falsely 
implicate the appellant and Lalita Singh. 
Even the injured person Chait Ahir does 
not seem to go out of his way to impli-« 
cate the appellant. But in so far as the 
person who fired at him is concerned, 
he has not hesitated to implicate them, 


_” 


' [973 
Where fs nothing to show that he had 
any enmity with Lalita Singh The 
evidence of P, W. 11. Ding Nath was ac- 
cepted by the High Court which did not 
find any reason to discard his testimony. 
At the time of the incident, Dina Nath 
was having paddy harvested and has seen 
how and when the appellant and others 
had come to harvest the paddy crops 
of Indradeo Singh, Indradeo Singh pro- 
fested and Nanhku Singh fired at him. 
Lalita Singh had fired at Chait Ahir, 
No doubt P, W. 11 must have entertain- 
ed Hl-feelings towards Ambika Singh, 
the father of the appellant, which might 
furnish a motive for hi to depose 


against Ambika Singh, but there was- 


no reason why he should have falsely 
implicated and given a prominent part 
to the appellant against whom he has 
no direct enmity. Even if it is assumed 
that because of the enmity with Ambika 
Singh he would involve his son. surely 
the most important part such as firing 
at Indradeo Singh could not have been 
given to the son because at the time 
when the F, I. R. was lodged, there was 
mo certainty that the injury to Indradeo 
Singh would not turn out to be fatal. 
A reference to the F, L R. shows that 
P. W. 11 had not in fact said that 
Ambika Singh had instigated his son to 
shoot as was spoken to subsequently by 
some of the witnesses. 

6. The learned Advocate for the 
appellant has sought to contend that on 
the same evidence Mohan Singh was 
acquitted by the Trial Court and that 
benefit should have also been given to 
the appellant and the other accused. 
This submission does not take into ac~ 
count that there was no appeal against 
acquittal of Mohan Singh and the High 
Court was not called upon to make an 
appreciation of the evidence on the 
relative culpability of the two accused. 


7. Some contradictions were 
sought tv be pointed out in the state- 
ment as given in the First Infor- 
mation Report and in the evidence 
of the witness P. W., 11 but we 
not think it is open to the learned advo- 
cate to comment upon it because none 
of those contradictions have been put 
to the witness at the time of his giving 
evidence, According to the F. L R.. it 
would appear that Indradeo 
accompanied by Chait. Ahir. 
Singh, Musan Pandey, Billar Ahir and 
Nangru Ahir resident of the village 
went there and forbade the accused 
persons from cutting paddy crops from 
his field, but the accused persons . did 
not listen to them. Indradeo Singh made 
many entreaties requested them not to 
commit such high-handedness, but the 
accused persons did not listen in spite 
of making such entreaties. Later on 
exchange of hot words took a serious 
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by Mohan Singh Seeing Indradeo - 
Singh fallen down Chait Ahir went 
to lift him. At this Lalita Singh 


fired one shot at Chait Ahir which hii 
him in his arm and abdomen. On this 
statement in the F. I. R., the learned 
Advocate contends that P. W. 11 did nof 
speak in such detail when giving the 
evidence in the Court. nor did he say, 
that all of them went and made entreae 
ties and asked them not to commit such 
highhandedness nor did he say Indra- 
deo Singh fell _in the field of Sumer, 
Singh. In the first place it may be noti-t 
ced that F. I. R. is not a substantive 
Piece of evidence. It is an information 
of a cognizable offence given under Sec- 
tion 154 of the Criminal Procedure’ 
Code and if there fs any statement 
made therein it can only be used for 
the purposes of contradicting and dis- 
crediting a witness under Section 145 
of the Evidence Act. In the second place 
the statement given by the informant 
need not necessarily be an eye witness 
account of what he has actually seen. 
There were others who had gone along 
with him who could have furnished him 
with information as to what transpired in 
so far as it was in their knowledge If 
these aspects had been put to P. W. 111, 
he would have had an opportunity of 
explaining the statement made in the 
F. I. R. but since that opportunity was 
not given, any comment based on the 
statement given by P. W, 11 in the 
F. I. R. would be without effect. It is 
also submitted by the learned Advocate 
that Indradeo Singh could have givena 
statement to the Police but did not do 
so till after about 12 days which only 
shows that the case against his clients 
was fabricated. We do not think there 
fs any validity in this submission 
because the Investigating Officer Rang 
Nath Prasad. P. W. 13 who was 
posted as an Officer Incharge, Durga- 
wati Police Station on the day of the 
occurrence at 2 P. M, and had recorded 
the F. I. R., says that he could not re- 
cord the statement of Indradeo Singh 
because he was in pain and could nof 
speak, Nothing was suggested in cross- 
examination that this was not so, nor 
was the Doctor. Aggarwal asked whe- 
ther Indradeo Singh was in a position 
to speak when he first saw him on his 
admission to the hospital, The evidence 
of P. W. 13 is corroborated by the fact 
that there was a punctured wound on 
the left prominence of the cheek 8/10” 
xi” xi’ xl” with averted and irree 
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gular edges and another wound of y 
x 1/10” x # situated 1/ below the 
right lobule of the ear, These injuries 
can well have made it difficult for 
him to speak. On a review of the evi~ 
dence, we do not think that the con~ 
current findings of the Trial Court and 
the High Court call for any interference, 
8. The conviction is accordingly 

confirmed and the appeal dismissed. 
Appeal dismissed, 
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State of U. P, Appellant v. Kapil 
Deo Shukla, Respondent. 


Criminal Appeals Nos. 76 & 77 of 
1969, D/- 30-3-1972. 
Constitution of India, 
Criminal Trial — Tria] protracted for 
20 years — Circumstances likely to 
prevent fair trial — High Court quashing 
the pending proceedings against accused 
under Section 561 Cr. P. C. — Inter- 
ference by Supreme Court in appeal 
- under Art. 136, (X-Bef: Criminal P. C, 
(1898), Section 561A), 
Where on an application under Sec» 
tion 561A. Criminal P., C. by the accused 
who has been kept in suspense of a 
trial under Sections 408 and 477A, 
I. P. C. for more than 20 years, the 
High Court quashed the pending pro- 
ceedings against him on the ground that 
it would be an abuse of the process of 
the Court if the trial protracted for 
about 20 years were to be allowed to go 
on, particularly in view of the impos- 
sibility of furnishing to the accused 
copies of statements recorded by Police 
during investigation, depriving the ac- 
cused of his right to effectively cross- 
examine the witnesses the prosecution 
intends to examine; the failure to fur- 
nish copies of other documents on which 
also the prosecution intends to rely in 
spite of the Court’s order to that effect; 
and the uncertainty of the memory of 
witnesses, assuming that they are still 
available. on the question of proving the 
handwriting on the documents alleged 
to have been forged by the accused; 
Held that the circumstances were 
likely to prevent the trial being alto- 
gether fair. It was neither expedient 
nor in the larger interest of justice that 
the trial with all such possible deficien- 
cies could be allowed. Supreme 
Court would not interfere with the 
orders of the High Court in an appeal 


Art. 136 — 


under Art. 136 of the Constitution. 
(Case law discussed.) (Paras, 14, 15) 
DP/DP/C265/72/LGC 


2> A.L Rs 

Cases Referred Chronological Paras 

AIR 1971 SC 1533 = 1971 Cri 
LJ 1164, Union of India v, Lt 

„CoL G. K, Apie - 

AIR 1971 SC 1367 = (1971) £ SCC 
774 = 1971 Cri LJ 1096, Chajoo 
Ram v. Radhey Sham 

AIR 1962 All 58 = 1962 (1) Cri 
LJ 113. Ram Swarup v. State 

ATR 1958 SC 121 = 1958 SCR 
640 = 1958 Cri LJ 262, Kapil 

„Deo Shukla v. State U, P, f g 

AIR 1955 SC 792 = (1955) 2 
SCR 524 = 1955 Cri LJ 1644, 
Machander v, State of Hydera= 
bad 14 

_, The following Judgment of tha 

Court was delivered by 


SHELAT, J: These two appeals. 
founded on special leave obtained from 
this Court, are directed against two 
orders passed by the High Court of 
Allahabad, dated March 16. 1967 and 
July 24, 1967 respectively, The first 
order was passed in Criminal Miscella<- 
neous application No. 3334 of 1966 un- 
der Sec. 561-A of the Code of Criminal 
Procedure for quashing the Criminal 
case against the respondent pending be- 
fore the Third Temporary Additional 
Sessions Judge. Allahabad on charges 
under Ss, 408 and 477A of the Penal Code, 
A learned Single Judge of the High 
Court allowed that application and qua- 
shed the said proceedings as the State 
had failed to file any counter-affidavit 
against the statements made by the res- 
pondent in the said application. The 
second order was passed fn an applica- 
tion filed by the State for recalling the 
said order, The same learned Judge 
dismissed that application observing 
that the State had had five months’ 
time to file a reply to the respondent’s 
said application, that the State had even 
then failed to file its reply, that he had, 
therefore, in the absence of such a 
reply, allowed the application and that 
fm those circumstances he found no 
reason to recall his said first order, 


2. The relevant facts necessary 
fo understand the circumstances in 
which the two impugned orders were 
passed are as follows: 


3. _ In 1946, the respondent was 
an employee in the then Imperial Bank 
of India at Allahabad, A first informa- 
tion report was lodged against him on 
August 9, 1946 whereupon the police 
commenced their investigation. On the 
completion of the investigation com- 
mittal proceedings started before: 
the. City Magistrate, Those proceedings 
ended in 1949. the committing Magise 
trate ordering that the respondent 
should be tried by the Sessions Court 
at Allahabad under Secs, 408 and 477-A 
of the Penal Code, The respondent ac= 
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cordingly was tried by the Sessions 
Judge with the aid of. jury in 1950 
and was acquitted. On an appeal filed 
by the State. the High Court, by its 
judgment dated August 12, 1953. set 
aside the order of acquittal and convic- 

the respondent under secs. 408 and 
477A of the Penal Code and imposed the 
sentence of four years rigorous impri- 
sonment and a fine of Rs. 10,000, out 
of which Rs. 7,000 were directed to be 
paid to the Imperial Bank as compen< 
sation. 

4. The respondent. thereupon. 
filed an appeal in this Court against 
the said order of conviction and sen- 
tence. In the appeal, he took up mainly 
two grounds; (1) that the memorandum 
of appeal filed by the State in the High 
Court was not a valid memorandum 
under Sec. 419 of the Code of Civil Proce- 
dure inasmuch as no grounds against his 
acquittal were therein set out except a 
general plea that the acquittal was 
against the weight of evidence and con- 
trary to law. and (2) that although the 
entire trial turned on the question 
as to who was the author of the docu- 
ments alleged to have been forged and 
the said documents were all in the Eng- 
lish language, it was found as a fact 
that out of the five jurors, three only 
had sufficient knowledge of that lan- 
guage, while the fourth knew very lit- 
tle of it and could not read the docu~ 
ments produced in the case, and the 
fifth also had no sufficient knowledge 
of English as he could understand 
letters written in English with some 
difficulty but could not read English 
newspapers. By a judgment dated 
October 14, 1957 (reported in Kapil Deo 
Shukla v. State of U. P., 1968 SCR 
640 = (AIR 1958 SC 121) this Court 
held that the trial before the Sessions 
Judge was coram non judice on account 
of the incompetence of the jury to de- 
cide the question as to the authorship of 
the forged documents. that it therefore 
was a “mis-trial,” and allowed the 
appeal setting aside the High Courts 
order of conviction and sentence. In 
doing so this Court observed at page 
647 of the report as follows: 

“It is unfortunate that a prosecu~ 
tion which has been pending so long in 
respect of an offence which is said to 
have been committed about eleven y-ars 
ago should end like this. But it will be 
open to the State Government, if it is 
so advised. „t0 take steps for a re-trial 
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It appears that by the time _ this 
fudgment was delivered the jury system 
in the State of U. P. had been done 
away with, In the light of that circum- 
stance this Court further obs 

“We do not express any opinion on 
the question whether it is a fit case for 
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a de novo trial by a competent jury or 
by a Court of Session without a -jury, 
if the present state of law permits it. 
The matter will go back to the High 
Court for such directions as may be 
necessary if the High Court is moved 
by the Government in this behalf.” 

5. In April 1958, the High Court, 
on an application by the State Govern- 
ment under sec, 561A of the Code of 
Criminal Procedure, ordered the re- 
trial of the respondent and directed a 
non bailable warrant of arrest to issue 
against him, Thereupon, the Sessions 
Judge, Allahabad made a reference to 
the High Court for directions as to 
whether the respondent should be tried 
by him along with a jury. On Septem- 
ber 17, 1959, the High Court directed 
that the trial must take place according 
to the law then prevailing, and that. 
therefore, “the accused shall be tried 
by the Sessions Judge without the help 
of the jury.” “It is immaterial that when 
the accused was placed on trial there 
was a law for his trial with the aid of 
jury; that law has been repealed and 
cannot now be given effect to.” 

6. In 1962, however, another 
Division Bench of the very same High 
Court in Ram Swarup v. State. AIR 
1962 All 58 took a different view and 
held that a trial is said to commence 
from the date when a charge is framed 
against an accused, that cl. (d) of Sec- 
tion 116 and the rest of that section 
meant that the provisions of Ch, XXII, 
as amended by the Criminal Procedure 
Code (Amendment) Act, XXVI of 1955, 
would not apply to or affect any trial 
before a court of session, either by jury 
or with the aid of assessors, which was 
pending at the date of the commence- 
ment of the Amendment Act. and that 
therefore, such a trial, if proceeded with 
without the jury or the assessors. as the 
case may be, would be null and void. 
Thus. contrary to what was said in the 
said order, dated September 17, 1959 the 
High Court held that though a trial by 
jury might be a procedural matter. the 
right to be so tried was so substantial 
that its infringement would vitiate the 
entire trial. In view of the meaning 
given to the word ‘trial’ and the inter- 
pretation given to S. 116 in Ram Swa- 
tup’s case AIR 1962 All 58 although the 
High Court had ordered the retrial of the 
respondents, a contention was possible 
that he could not validly be tried, by 
the Sessions Judge alone without a jury. 


7. After the retrial commenced 
before the Sessions Judge, the respon- 
dent filed two applications. One was that 
ïn view of the decision in Ram Swarup’s 
case, AIR 1962 All 58 he should be tried 
with the aid of a jury. The second was 
that under Section 173 (4) of the Code 
of Criminal Procedure copies of the 
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police papers and other documents on 
which the prosecution sought to rely 
should be furnished to him, The Ses- 
sions Judge dismissed. by his order 
dated May 14, 1962, both these 
applications. the first on the ground that 
be was directed by the High Court to 
proceed with the trial without the jury, 
and the second on the ground that: 


“statements u/s, 161, Criminal P.C. 
are not traceable. So copies cannot be 
granted. But copies of other papers on 
which the prosecution wants to rely be 
furnished to the accused before the 
commencement of the trial.” 


According 5% the affidavit in sup- 
port of the said Criminal Miscellaneous 
Application No, 3334 of 1966, upon 
which the orders impugned in this 
appeal were made and in which the 
State Government had not filed any 
counter-affidavit, even copies of docu- 
ments sought to be relied upon by the 
‘prosecution were not furnished til] the 
date of that application, although an 
order to do so was made as early as 
May 14, 1962 by the Trial Judge, 


8. Against the order passed by 
the Sessions Judge ordering that the 
tria] should proceed without a Pleat the 
respondent went to the High Court in 
revision, The revision application was 
heard by a Division Bench consisting of 
the learned Chief Justice and Jagdish 
Sahai, J. Though both the learned jud- 
ges agreed that the revision application 
should be dismissed as the High Court’s 
said order dated September 17, 1959 had 
become final, and therefore. there was 
nothing illegal in the order passed by 
the Sessions Judge since he had simply 
followed the direction contained in that 
order, Jagdish Sahai, J., did not subs- 
cribe to the view expressed by the 
learned Chief Justice that the decision 
fn Ram Swarup’s case AIR 1962 All 58 
could be distinguished on the ground 
that a retrial ordered on the ground 
that the original trial was a nullity was 
a fresh trial which could be said to 
have commenced after the Amendment 
Act, XXVI of 1955 had come into opera- 
tion. Jagdish Sahai, J., on the contrary, 
held that the trial began from the date 
when the charges were framed against 
the respondent by the committal Court. 
that that trial had remained the same 
as the commitment proceedings had not 
been quashed, and that consequently, 
the respondent had acquired a right to 
be tried with the aid of the jury. which 
right was not taken away either by the 
order of a retrial or by Section 116 of 
the Amendment Act, and finally, that 
the decision in Ram Swarup’s case, AIR 
1962 All 58 could not be distinguished. 
Against the order of dismissal of his 
revision application the respondent, 
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. that proceeding with the trial 


A.L B. 
however, did not file any further pro-s 
ceedings and thereby undoubtedly. 


allowed that order to become final. 

9. On July 15. 1964, the respon- 
dent filed before the High Court a 
Miscellaneous Application No, 1882 of 
1964 under Section 561A of the Code 
for quashing the proceedings before the 
Additional Sessions Judge on the gro- 
unds inter alia that copies of the police 
papers and other documents on which 
the prosecution proposed to rely were 
not made available to him although the 
retrial had been fixed for July 15, 1964, 
that as much as eighteen years had 
elapsed since the prosecution against him 
began, that in the meantime many of 
the witnesses had either gone away to 
England or had retired, and therefore, 
would not now be available. and that 
even the complainant Ganguli hi 
had become invalid and would not, 
therefore, be able to appear before the 
Court, The High Court dismissed the 
said application on January 21, 1965, 
observing that there was no valid 
ground to sustain it. 

10. Eaving thus failed fn the 
High Court, the respondent made an 
application, dated February 12, 1965, to 
the State Government for the withdrawal 
of the case against him. By its order 
dated April 2, 1965, the Government 
informed the respondent that ït would 
consider the withdrawal of the case 
provided that he was, prepared fo de~ 
posit the amount said to have been 
embezzled by The respondent 
approached the Government once again 
on May 4, 1965 requesting the Govern- 
ment to agree to his paying a sum of 
Rs. 1,000. By fits office memorandum 
dated November 16, 1965, the Govern- 
ment directed, in partial modification of 
fits earlier crder, that it would consider 
the withdrawal of the case provided the 
respondent paid Rs, 4,000 “out of the 
embezzled amount”, In accordance with 
the said memorandum, the respondent 
deposited on January 29, 1966 a cheque 
for Rs. 4,000 with the District Magis- 
trate, Allahabad and the Government 
had the said cheque cashed and credited 
to its account the cash proceeds of that 
cheque. It appears that after the Govern- 
ment realised the said cheque it chan- 
ged its mind and by its order dated 
August 2, 1966 informed the Trial Court 
of its final decision that the case should 
be proceeded with, 

1i. On October 17, 1966, the 
respondent Ziled a fresh application be- 
fore the High Court under Section 561A, 
being Criminal Miscellaneous Applica- 
tion No. 3334 of 1966 for quashing the 
trial before the Sessions Court urging 
would 
amount in the circumstances of the case 
to an abuse of the process of the Court. 
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In that application the respondent poin- 
ted out that he had already remained in 
jail for about nine months as an under- 
trial prisoner, that twenty years had 
already elapsed since the alleged com- 
mission of the offence by him, that 
admittedly copies of statements of 
witnesses proposed to be examined by 
the prosecution recorded under Section 
161 of the Code and copies of other 
documents proposed to be relied upon 
by the prosecution were not furnished 
fo him, the first on the ground that 
they were not traceable, and the second 
in spite of the court’s order under Sec- 
tion 173 of the Code, thus stultifying 
preparation by him of his defence and 
eross-examining adequately those wit- 
nesses, He also pointed out that in 
consequence of the lapse of nearly 


twenty years it would be well-nigh 
impossible for witnesses to remember 


his handwriting and identify as_ his 
handwriting certain marked writings 
sought to be proved as his, and finally, 
that for twenty years, which was _ the 
best part of his life, he had remained 
under the anxiety and suspense of a 
criminal trial against him, The applica- 
tion came up for hearing on March 16, 
1967. that is, nearly five months after 
it had been filed. Yet, in spite of its 
having been served on the Government, 
the Government failed to file any reply 
thereto contesting the facts and 
allegations made therein. There being 
thus no affidavit in reply contesting the 
assertions made in the application, the 
High Court allowed it-and quashed the 
proceedings before the Additional Ses- 
sions Judge. As stated in the order 
rejecting the State’s application for a 
certificate for appeal to this Court, the 
High Court was of the view that it would 
be an abuse of the process of the court 
if the trial protracted for about eigh- 
łeen years were to be allowed to go on, 
particularly in view of the fact that 
documents on which the prosecution 
sought to rely on were already mutila- 
ted and copies thereof and of statements 
under Section 161 of the Code were not, 
fn the former case. and could not be. 
fn the latter case. furnished to the res- 
pondent, stultifying thereby his right to 
cross-examine witnesses who might be 
examined by the prosecution. As afore- 
said, an application by the Government 
for recalling the said order was also 
dismissed by the High Court, 


12. The question for considera- 
Hon is whether in these circumstances 
of a somewhat extraordinary nature, 
and specially the lapse of nearly twenty 
years since the trial against the res- 
pondent began, we should interfere with 
the High Courts said orders. in an 
appeal under Art. 136 of the Constitu- 
ton 
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13. T£ is a well-settled rule, on 
the soundness’ of which there can be no 
doubt, that a contract to withdraw a 
prosecution or to give no evidence against 
an accused charged with an offence ofa 
public nature is one founded on an un- 
lawful consideration, and therefore, void. 
But the agreement by the Government 
not to proceed with the case if the res- 
pondent deposited Rs. 4.000 and the fact 
of the Govt. appropriating that amount 
and not returning it although it changed 
its mind were neither relied on by the 
respondent nor were made the ground 
by the High Court for passing the 
impugned orders. On the other hand, it 
is fairly clear from the impugned orders 
as also the order refusing the certificate 
that what weighed with the High Court 
were the failure of the prosecution to 
supply copies of Section 161 statements 
and other documents under Section 173 
of the Code, the fact of the trial having 
protracted for one reason or the other 
for twenty years or more, the fact that 
the respondent, since the order of re- 
trial, had remained in jail as an under 
trial prisoner for about nine months, 
and lastly, the possibility of witnesses’ 
memory failing owing to such a long 
lapse of time to identify the writings 
in question being those of the respond- 
ent. It is an admitted fact that the com- 
plainant, Ganguli, had been an invalid 
and it appears doubtful if after such a 
long time even he would be in a posi- 
tion to attend the court and even if 
ha were to be able to do so, would be 
in a position to remember and depose 
about the facts which took place in 1946 
upon the basis of which he had then 
lodged the complaint. Coupled with that 
difficulty, there is the fact that the 
other witnesses retired long ago and 
some of them are now in England. a fact 
which tendered their availability as 
witnesses somewhat doubtful, Assum- 
ing that they were to be available and 
were to claim that they still remember- 
ed the facts of the case there was yet 
another difficulty which must have been 
present in the mind of the High Court. 
That was that statements recorded dur- 
ing investigation in 1946 were not tra- 
ceable and the copies thereof admittedly 
could not be furnished to the respon- 
dent, That meant that a statutory 
right, unquestionably the most valuable 
to an accused. was denied to the res- 
pondent, a right, the exercise of which 
alone could have given to him an effec- 
tive opportunity to test the veracity of 
the evidence led by. the prosecution. The 
denial of such a right gains considerable 
significance in view of the long lapse 
of time due to which the respondent 
would, if furnished with copies of the 
witnesses’ police statements, have pro- 
bably been in a position fé establish 
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that in some cases af least the witnes- 
ses’ memory of the alleged events which 
took place as early as 1946 had failed, 
or in any event, was not such as could 


be relied upon for the success of the. 


prosecution case, 


14, In a 
ings for alleged perjury this Court held 
that lapse of a long time, in that case 


of ten years, was a proper ground for’ 


holding that launching of a prosecution 
was inexpedient. (Chajoo Ram v. Radhey 
Shyam (1971) 1 SCC 774 = (AIR `1971 
SC 1367). Similarly. in Machander v. 
State of Hyderabad, (1955) 2 SCR 524 
e (AIR 1955 SC 792) where an order of 
conviction under Section 302 was set 
aside by this Court for failure to exa- 
mine the appellant under Section 342 
of the Code. a remand was declined on 
the ground that the accused had been 
arrested in 1950 and had been on his 
trial one way or the other for over four 
and a half years. In that connection the 
Court observed at page 529 of the report 
as follows: 


“We are not prepared to keep per- 
sons who are on trial for their lives 
under indefinite suspense because trial 
judges omit to do their duty. Justice 
is not one-sided, It has many facets and 
we have to draw a nice balance be- 
tween conflicting tights and duties. 
While it is incumbent on us to see that 
the guilty do not escape it is even more 
necessary to see that persons accused 
of crime are not indefinitely harassed, 
They must be given a fair and impar- 
tial trial and while every reasonable 
latitude must be given to those concern- 
ed with the detection of crime an 
entrusted with the administration 
of justice, limits must be placed on the 
lengths to which they mav go.” 


See also Union of India v. Lt, Col. 
G. K. Apte, AIR 1971 SC 1533 at page 
1537. These observations and the refusal 
to order remand on the ground of the irial 
having protracted for four and a half 
years apply with equal and perhaps with 
greater force in the present case since 
the respondent has been kept in sus- 
pense of a trial for twenty years and 
more. The situation is far worsened by 
the other circumstances present here, 
namely. the inducement given by the 
Government to the respondent to pay 
Rs. 4,000 on an assurance that it would 
consider not to proceed with the trial, 
the Government failing to return that 
amount although it changed its mind, the 
impossibility of furnishing to the res- 
pondent copies of police statements of 
witnesses the prosecution intends to 
examine, depriving the respondent of his 
right to effectively cross-examine them, 
the failure to furnish copies of other 
documents on which also the prosecu- 
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tion intends fp rely ïn spite of the 
court’s order to that effect, and lastly, 
the uncertzinty of the memory of wit- 
nesses, assuming that they are still avail- 
able, on the question of proving the 
handwriting on the documents alleged 
to have been forged by the respondent, 
These circumstances, in our view, 
are likely to prevent the trial being 
altogether fair, 


15. H is a matter of some regret 
that on such a view. the respondent 
against whom serious charges of a 
public nature stand, should not be pro- 
ceeded with, But as against that there 
is equally the fact that long lapse of 
time and the impossibility of supplying 
him copies of police statements an 
other relevant documents is likely to 
end in the trial not being fair and just. 
In these circumstances, we have come 
to the conclusion that it is neither 
expedient mor in the larger interest of 
justice that the trial with all the afore- 
said possible deficiencies should be 
allowed to proceed. In any event, this 
is, in our view, not a case where this 
Court should interfere with the orders 
of the High Court in an appeal under 
Art, a of the Constitution. 

ir ADORA, therefore, must 
fail ree ed. 


Appeal dismissed, 
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Ram Prakash Arora. Appellant vw. 
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Crimine] Appeal No. 164 of 1969. D/- 
22-3-1972. 

(A) Evidence — Appreciation of — 
Trap witness — Evidence of — Corrobora- 
tion. (X-Ref:— Criminal P. C. (1898). Sec- 
tion 367). (X-Ref: Prevention of Corrun- 
tion Act (1947), Sec. 5.(1) (d) and (2)). 
(X-Ref: Penal Code (1860), Ss. 161. 165). 


Evidence of interested and partisan 
witnesses who are concerned in the suc- 
cess of the trap must be tested in the 
same way as that of any other interested 
witness. In a proper case the Court mav 
look for inéependent corroboration before 
convicting the accused persons, AIR 1958 
SC 500 FolL (Para 8) 


Held. there was no independent 
search witness and no other evidence from 
which anv- corroboration could be found 
of the evidence given by the members of 


*(Cri. Appeal 123 of 1969. D/- 16-5- 
1969 Puni and Har). 
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the raiding party including the com- 
plainant. The prosecution had not proved 
the charges beyond all reasonable doubt. 
Hence the conviction was liable to be 
set aside. Criminal Appeal No. 123 of 
11969, D/- 16-5 1969. (Punjab and Haryana). 
Reversed. (Paras 8. 11). 

(B) Constitution of India. Art. 136 — 
Appreciation of evidence by Supreme 
Court. 


Normally the Supreme Court does 
Dot appraise evidence and accepts the de= 
cision of the Courts below with regard to 
the credibility of the witnesses. But 
where the approach of the Courts below 


is not correct and they have also failed - 


to notice certain important aspects of a 
case, the Supreme Court can appraise the 
evidence. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1958 SC 500 = 1959 SCR 195 
= 1958 Cri LJ 976. State of 
Bihar v. Basawan Singh . 

M/s. R. L. Kohli and J. C. Talwar. 
‘Advocates. for Appellant: M/s. K. S. 
Chawla and R. N. Sachthey. Advocates. 
for Respondent. 

The following Judgment of the Court 
was delivered by 

GROVER, J.:— This is an appeal by 
special leave from a judgment of the 
Puniab High Court. i 

2e The -appellant Ram Prakash 
‘Arora at the material time was the Line 
Superintendent. Puniab State Electricity 
Board. Ludhiana. He was tried by the 
Special Judge on charges under Section 5 
(2) read with Section 5 (1) (d) of the Pre- 
vention of Corruption Act and Sec- 
tions 161 and 165 of the Indian Penal 
Code. He was convicted on all the counts 
and was sentenced to rigorous imprison~ 
ment for one vear and a fine of Rs. 100/- 
on the first charge and to rigorous im- 
prisonment for one year on the second 
charge: both the sentences were to run 
concurrently. He went up in appeal to 
the High Court but the same was dis~ 
missed. Pe 

3. According to the case o e 
prosecution Joginder Singh P. W. 1 had 
a vegetable shop at Jail Road. Ludhiana. 
He wanted an electricity connection for his 
shop. On February 7. 1968 he submitted 

_an application to the Sub-Divisional Offi- 
cer concerned. According to the rules he 
was required to file a test report which 
was dulv filed. On Februarv 12. 1968. the 
appellant went to the shop to see the fitt- 
ings etc. On February 15. 1968 Jogindar 
Singh and his cousin Dalbir Singh who 
also appeared as P. W. (2) went to the 
office of the S. D. O. at about noon time. 
They met the appellant. According to 
them the appellant raised certain obiec- 
tions about the fittings ete and demanded. 
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an ilegal gratification of Rs. 20/- if the 
connection was to be sanctioned without 
delay. Jogindar Singh said that he did 
not have any money with him but the 
appellant told him that he would visit 
his shop between 4 and 4.20 p. m. and he 
could give the money at that time: 
Jogindar Singh and Dalbir Singh decided 
to report to the police about the illegal 
demand which was being made. Thev 
went to Mit Singh Deputy Sunerintend- 
ent of Police in his office and told him the 
whole story. Mit Singh recorded the 
statement of Jogindar Singh which was 
forwarded to the police station where a 
formal first information report was re- 
gistered. Jogindar Singh and _ Dalbir 
Singh did not have even Rs. 20/- with 
them when they met the D. S. P. There- 
fore they arranged and produced two ten 
rupee notes when the latter come to a 
shop'in the neighbourhood of Joginder 
Singh’s shop. The two notes were initiall- 
ed and their numbers were noted and re- 
turned to Joginder Singh. Thereafter 
Joginder Singh and Dalbir Singh went to 
their shop whereas the D.S. P. Mit Singh 
remained in the Ganesh Engineering 
Works Shop. Another nolice officer Raien- 
dar Lal who was an Inspector and witness 
Arjan Singh stood a little distance from the 
shop of Jogindar Singh. The appellant is ` 
alleged to have gone to Joginder Singh’s 
shop at about 4.20 p». m. ona _ bicycle 
Joginder Singh passed on the currency . 
notes of Rs. 20/- to him. The appellant 
is alleged to have put them in his purse. 
Dalbir Singh meanwhile made a signal ac- 
cording to the pre-arranged plan. D. S. P. 
Mit Singh. Inspector Raiender Lal and 
Arjan Singh reached the spot. The per- 
son of the appellant was searched and the 


- notes in question were recovered. Other 


articles which were recovered from his 
person were also mentioned in the memo- 
randum which was prepared. After ob- 
taining sanction the appellant was sent up 
for trial. 


4. Now the prosecution evidence 
consisted only of Joginder Singh and 
Dalbir Singh P. Ws. 1 and 2 and D. &. P. 


` Mit Singh. Arjan Singh who was joined in 


the raid was given up. About Arian Singh 
a copy of the iudgment Ext. DF of the 
Judicial Magistrate First Class Ludhiana 
dated July 31. 1968 in another case State 
v. Tara Singh had been produced. The 
Magistrate had expressed the opinion that 
Arjan Singh was a stock witness of the 
police who admittedly had appeared in 20 
to 30 cases as prosecution witness in his 
court. Inspector Rajender Lal was also 
not examined by the prosecution. About 
him also severe strictures had been mate 
by the Magistrate First Class, Ludhiana in 
his judgment dated February 12. 1957 in a 
case State v, Smt. Sheila Rani and he had 
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even direcfed a notice to issue to` show 
cause why he should not be prosecuted for 
bringing a false case. Strangely enough 
D. S. Mit Singh on whose evi- 
dence ‘the courts largely relied had 
also received highly prejudicial com- 
ment in the judgment of ‘the Additional 
Sessions Judge dated August 30. 1968 in a 
case State v. Hoshiar Singh. Even the 
Public Prosecutor in that case had to con- 
cede that the investigation had been held 
by Mit Singh in an arbitrary and capri- 
cious manner and that his conduct needed 
strong condemnation from the court. This 
is what the court observed: 


“It was not expected of an officer of 
the status of Shri Mit Singh to be sway- 
ed by extraneous pressure. may be poli- 
tical or otherwise. and prepare record 
which on the face of it appears to be false 
in order to help one accused or the other”. 
D. S. P. Mit Singh when asked about this 
judgment admitted that he had appeared 
as a prosecution witness in the Dholewal 
Murder case but said that he did not know 
that any strictures had been passed 
against him in the judgment of the Addi~ 
tional Sessions Judge, 


5. There are certain other facts 
which must be noticed. Z is proved from 
the evidence of Shri J. Vashist. Assi- 
stant Engineer, Punjab Elecwactte Board, 
that when a connection has to be given it 
was the dutv of the appellant to inspect 
the spot which was done by him on Febr- 
uary 12. 1968 and he had recommended 
that the connection be given. The orders 
for giving the connection had to be pass- 
ed by him. He made an order Ext. PA/I 
which was signed by him on February 13. 
1968. A separate service connection was 
also ordered by him on that very dav. 


On behalf of the appellant it has been 
strenuously urged that the case of the 
prosécution stands falsified bv these facts. 
If the appellant wanted any illegal grati- 
fication for facilitating the giving of the 
connection he would have done that on 
or before February 12, 1968 and be- 
fore the order of sanction was made on 
February 13. 1968 by the S. D. O. Once this 
order had been made there was nothing 
more which was to be done and it is 
wholly unbelievable that he should have 
asked for a petty sum of Rs. 20/- on Febr- 
uary 15, 1968 by telling Joginder Singh 
that the fitting was not proper and there 
were certain other defects and that if 
delay was to be avoided the amount in 
question should be paid to him as illegal 
gratification. On behalf of the State it has 
been pointed out that Joginder Singh had 
not been informed about the sanction hav- 
ing been given by the S. D. O. and he 
must have thought that the fixing ef the 
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connection would be delaved until the 
demand made by the appellant was satisa 
fied. Secondly. and lot of stress has been 
Jaid on this, the appellant had no business 
to go to the shop of Joginder Singh on the 
afternoon of the 15th February unless the 
story of the prosecution is accented tha® 
he went there in accordance with the ars 
rangement made in the earlier part of the 
day that he would reach the shop in the 
afternoon for taking Rs. 20/~ from 
Joginder Singh. The explanation of the 
appellant was that he had gone near the 
shop of Joginder Singh because he was to 
do some work with which he was entrust« 
ed by the S. D. O. in the neighbourhood of 
Joginder Singh’s shop. The S. D. O. gave 
evidence that a pole mounting sub-station 
was to be erected which was to be fixed 
at a place which admittedly was in the 
same locality as Joginder Singh’s shop and 
the appellant was paid certain amount 
‘from the office for the purchase of bricks 
ete for carrying out the work there. He 
further stated that he had directed the 
appellant on February 15. 1968 that he 
should get that work started on the same 
day. namely, February 15. 1968. At the 
time when the D. S. P (Mit Singh) took 
possession of various articles from the 
person of the appellant he also took into 
possession all the files. found on the cvcle 
of the appellant. It fs significant that 
among those files the. file relating to the 


giving of the connection to Joginder Singh 


was not to be found. Mit Singh did nof 
take that file into possession ‘even from 
the office of the S. D. O. till about the 8th 
of March. Curiously enough the Special 
Judge made a point out of it against the 
appellant that since the file remained in 
the office of the S. D. O. the orders could 
be made on that file at any time, He has 
even made some comments which seem to 
suggest thet he entertained a suspicion 
that the S. D. O. had made certain entries 
to help the appellant. We consider if 
highly unfair ‘that any such af SEN 
should have been drawn when the S. D. O. 
was not properly cross-examined on this 
point. The learned Judge could not legiti- 
mately have doubted the bona fides of Shri 
Vashist in the absence of any material in 
his cross-examination to cast any doubt 
on his conduct. There was no suggestion 
that D. S. P. Mit Singh wanted to take into 
possession the file relating to the connec- 
tion applied for bv Joginder Singh and 
any obstruction was placed in his-wav by 
the S. D. O. or any one else in the office 
of the Electricity Department. On the 
contrary the court should have looked 
askance at the conduct of investigation by 
the D. S. P. who had no business to wait 
till the 8th March to take that file into 


possession. 
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6. There is a certain amount of 
force in the suggestion on behalf of the 
appellant that if he had gone to the shop 
of Joginder Singh in connection with his 
matter he would have taken the file with 
him on February 15. 1968 and not taken 
other files with him. The other files ac- 
cording to him, related to the work which 
had been entrusted to him for being 
carried out near the shop of Joginder 
Singh as deposed to by the S. D. O. 


Te The most regrettable feature of 
the case Ïs that the raiding partv was 
headed by the D. S. P. about whose con- 
duct in investigation in another case ser- 
ious strictures had been passed. He as~ 
sociated with himself Inspector Raiender 
Lal and Arian Singh whose antecedents 
were equally doubtful. They were not 
even produced as witnesses at the trial. 
It is highly incomprehensible why the D. 
S. P. did not associate some respectable 
person or persons whom he could take 
Into confidence rather than take with him 
Inspector Rajender Lal and Arian Singh. 

8. The evidence of Joginder Singh 
and Dalbir Singh has been naturally relied 
upon by the counsel for the State and it 
has been suggested that thev had no motive 
to falsely implicate the appellant. Ac- 
cording to the appellant Joginder Singh 
had come to him on February 15. 1968. at 
about 12 noon and got annoved and had 
heated argument with him saving that_ so 
many days had passed and the connection 
had not been given. The statement of 
Joginder Singh is not at all impressive 
and his cross-examination shows that he 
could not be implicitly relied upon. Dalbir 
Singh is related to him being his cousin. 
Jt must be remembered that both 
Joginder Singh and  Dalbir Singh 
P. Ws. were interested and partisan wit- 
nesses. They were concerned in the suc- 
cess of the tran and their evidence must 
be tested in the same way as that of 
any other interested witness and in a pro- 
per case the court mav look for indenend- 
ent corroboration before convicting the 
accused person. (See State of Bihar v. 
Basawan Singh. 1959 SCR 195 = (AIR 
1958 SC 500). The memo ext. PE which 
was prepared regarding the taking into 
possession of the currencv notes was wit- 
nessed by D. S. P. Mit Singh. Insvector 
Raiender Lal. Joginder Singh and Dalbir 
Singh and Arian Singh. In Basawan 
Singh’s case corroboration was found in 
the evidence of the two search witnesses 
who were independent and had nothing to 
do with the raiding party. There is no 
search witness who is independent in the 
present case and there is no other evi- 
dence from which anv corroboration could 
be found of the evidence given | by the 
members of the raiding partv including 
Joginder Singh and Dalbir Singh. This 
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aspect was nof present at alf to the mind 
oi aa High Court or the learned Special 
udge. 


§ Apart from what has been stab- 
ed above we cannot overlook the fact as to 
why the appellant demanded illegal grati- 
fication on February 15. 1968 after he had 
already submitted a report on February 12 
by verifving at the spot that the connec- 
tion be given and that the sanction had 
actually been accorded by the S. D. O. on 
February 13. 1968. 


10. It is true that this court does 
not appraise evidence and accepts the de- 
cision of the courts below with regard to 
the credibility of the witnesses. But 
neither the correct approach in such cases 
nor certain important aspects which have 


_ been noticed appear to have been present 


to the mind of the learned Judge of the 
High Court or of the Special Judge. 

11. We are not satisfied thaf the 
charges preferred against the appellant 
were proved beyond all reasonable doubt. 
The appeal is consequently allowed and 


he is acquitted. 
: Appeal allowed. 
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H. R. KHANNA AND G. K. MITTER. JY, 

Thulia Kali. Appellant v. The State of 
Tamil Nadu. Respondent. 

Criminal Appeal No. 165 of 1971. Dj- 
25-2-1972. 

(A) Constitution of India, Art. 136 —= 
Appreciation of evidence — Appeal against 
conviction — Cr. App. No. 761 of 1970 and 
Ref. Trial. No. 50 of 1970. D/- 24-11-1970 
(Mad), Reversed. 


The Supreme Court does not nor- 
mally reappraise evidence in appeal by 
special leave but that fact would not pre- 
vent interference with an order of con- 
viction if on consideration of the vital 
prosecution evidence in the case. the 
Court finds it to be afflicted with ex facie 
infirmity. (Para 10} 

(B) Criminal P, C. (1898), S. 154 — 
Importance of the First Information Re- 
port — Delay in giving information. 

First information report in a criminal 
ease is an extremely vital and valuable 
piece of evidence for the purpose of cor- 
roborating the oral evidence adduced at 
the trial. The importance _ of 


*(Cr. Appeal No. 761 of 1970 and Ref. 
Trial No. 50 of 1970. D/- 24-11-1970 — 
Mad). 
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the report can hardiy be overestimated 
from the standpoint of the accused. The 
obiect of insisting upon prompt lodging 
of the report to the police in respect of 
commission of an offence is to obtain early 
information regarding the circumstances 
in which the crime was committed. the 
names of the actual culprits and the part 
played by them as well as the names of 
eye witnesses present at the scene of oc- 
currence. Delay in lodging the first in- 
formation report quite often results in 
embellishment which is a creature of 
afterthought. On account of delav. the 
report not only gets bereft of the advant~ 
age of spontaneity, danger creeps in of the 
introduction of coloured version. ex~« 
aggerated account or concocted story 
as a result of deliberation and consulta- 
tion. It is therefore, essential that the 
delay in the lodging of the first informa~ 
tion report should be satisfactorily ex- 
plained. l (Para 12) 

When an occurrence js not reported 
for more than 20 hours after the occur- 
rence even though the police station is 
only two miles from the place of occur- 
rence it is unsafe to base conviction upon 
the evidence. (Para 12): 

(C) Evidence Act (1872), Section 114 
»— Non-production of materia] witness by 
prosecution — Adverse inference — P. W. 
deposing that the ornaments recovered at 
the instance of the accused were kent by 
accused with T — Failure to examine T 
by the prosecution would make the Court 
draw an inference against the prosecu- 


tion. . (Para 13) 
Mr. S. lLakshminarasu. Advocate. 
amicus curiae, for Appellant; Mr. A. V. 


Rangam. Advocate. for Respondent. 

The judgment of the Court was de= 
livered by 

KHANNA, J.:— Thulia Kali (26) was 
convicted by Sessions Judge Salem under 
Section 302. Indian Penal Code for caus- 
ing the death of Madhandi Pidariammal 
(40) and under Section 379. Indian Penal 
Code for committing theft of the orna< 
ments of Madhandi deceased. The ac- 
cused was sentenced to death on the for- 
mer count. No separate sentence was 
awarded for the offence under Section 379 
Indian Penal Code. The High Court of 
Madras affirmed the conviction and 
sentence of the accused. The accused has 
now come up in appeal to this Court by 
special leave. 
i 2e The prosecution case was that 
Madhandi deceased purchased land mea- 
suring 1 acre 62 cents from Thooliva 
Thiruman (P. W. 5) elder brother of the 
accused for rupees one thousand. The land 
of the accused adicined the land sold to 
Madhandi deceased. The accused wanted 
Madhandi deceased to sell that land to 
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him but the deceased declined to do so. 
Madhandi constructed a-fence around the 
land purchased by her. as a result of 
which the passage to the land of the ac- 
cused was obstructed. About a week be- 
fore the present occurrence. the accused 
removed some jack fruits from the land 
purchased by the deceased. Complaint 
about that was made by the deceased to 
the Panchyatdars. The Panchyatdars con 
sidered the matter. but the accused de- 
clined to abide by the decision of the 
Panchvatdars. . i 

3. On March 12. 1970 at about 12 
noon, it is stated. Madhandi deceased left 
her house situated in village Sakkarapatt# 
along with her daughter-in-law Kopia 
Chinthamani (P. W. 2). aged 10 for Vala- 
parathi at a distance of about two miles 


` from the village for grazing cattle Shortly 


thereafter. Valaniiaraju (P. W. 1). stepson 
of Mathandi deceased. also went to Vala- 
Parathi and started cutting plants at a 
distance of about 250 feet from the place 
where the deceased was grazing the cattle. 
At about 2 p. m. the accused came to the 
Place where Madhandj deceased was pre- 
sent and asked her whether she would 
give him the right of passage or not. The 
deceased replied in the negative. The ace 
cused then took out knife Ex. 1 and gave 
a number of knife blows to the deceased 
in spite of her entreaties to the accused 
not to stab her and that she would give 
him what he wanted. Kopia PW raised 
alarm and ran from the place of occur« 
rence. She met Valaniiaraju PW and 
told him that the accused was giving knife 
blows to Madhandi. Accompanied by 
Kopia. Valaniiaraiu then went towards 
the accused but he threatened them with 

ife. Valaniiaraju and Kopia thereupon 
went to the village and informed the huss 
band of the deceased as well as a number 
of other villagers including Aneeba (PW 3} 
and Selvaraj ( P. W. 4). Valaniiaraiu and 
a large number of other villagers then 
went to the place of occurrence and found 
the dead body of Madhandi deceased ly- 
ing there with Injuries on her throat. face 
and other parts of the body. Both her 
ears were found to have been chopped 
off. Her jewels had been removed. 

4. According further to the vra- 
secution, Valaniiaraiu went to the house 
of village munsif Muthuswami (P. W. 8} 
to inform him abouf the occurrence. 
Muthuswami, however. was away from 
the house to another village in connec 
tion with some collection work. Muthu- 
swami returned at about 10.30 p. m. and 
was told by Valanjiaraju about the oc- 
currence. Muthuswami did not record the 
statement of Valaniiaraiu at that time and 
told him that he would not go to the sno? 
where the dead body was lving on tha? 
night as wild animals would be roaming 
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there and that he would go there on the 
following morning. Muthuswami went to 
the spot where the dead body of the de- 
ceased was lying at about 8.30 a.m. on the 
following day. that is. March 13. 1970 and 
had a look at the dead body of the deceas- 
ed. Statement P. 1 of Valanijiaraiu was 
recorded by Muthuswami at 9 a.m. at the 
spot. The statement was then sent by 
Muthuswami to police station Valavanthi 
at a distance of about two miles from the 
place of occurrence. Formal first infor- 
mation report P. 15 on the basis of state- 
ment P. 1 was prepared at the police sta- 
ttion at 11.45 a. m. 


5. Head Constable Raiamanickam. 
after recording first information report, 
went to the place of occurrence and reach- 
ed there at 2.30 p. m. Inspector Raiagonal 
(PW 13). on hearing about the occurrence 
at the bus stand. also went to the place of 
occurrence. Inquest report relating to the 
dead body of the deceased was then pre- 
pared. Dr. Sajid Pasha (PW 7) was there- 
after sent for from Sendamangalam. Dr. 
Pasha arrived at the place of occurrence 
at 12.30 p. m. on March 14. 1970 and per- 
formed post mortem examination on the 
dead body of Madhandi deceased. 


6. Inspector Rajagopal arrested the 
accused, according to the prosecution. at 
5 a.m. on March 15. 1970 ina _ reserve 
forest about one mile from Senpangulam. 
The accused then stated that he had kept 
ornaments and knife in the house of 
Chakravarthi (PW 9) and would get the 
same recovered. The Inspector then 
went with the accused to the house of 
Chakravarthi PW and from there recover- 
ed knife Ex. 1 and ornaments Exs. 2 to 8. 
The said ornaments belonged to Madhandi 
deceased. The knife was taken into pos- 
session and put into a sealed parcel. The 
clothes which the accused was wearing 
were also got removed and put intoa 
sealed parcel. The parcels were sent to 
the Chemica] Examiner. whose report 
showed that neither the knife nor the 
clothes of the accused were stained with 
blood. 


7. At the trial the plea of ‘the ac- 
cused was denial simpliciter. According 
to the accused. the villagers came to know 
on the evening of March 12. 1970 that the 
deceased had been murdered. The accus- 
ed along with the villagers went to the 
spot where the dead body of the deceased 
was lying and stayed with them there 
during the night. On the following day. 
the accused was suspected by the villagers. 
They gave him beating and tied him to a 


tree. Later on that day. that is. March 13. | 


1970, the accused was taken to the police 
station and kept there for two davs. The 
accused denied having committed the 
murder of the deceased or having got re- 
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covereg the ornaments and the knife. No 
evidence was produced in defence. 

8. : The learned Sessions Judge in 
convicting the accused relied upon the 
evidence of Kopia (P. W. 2). who had 
given eye witness account of the occur- 
rence, as well as the statement of Valani- 
jJaraju (P. W. 1). who had been threaten- 
ed by the accused with knife near the 
Place of occurrence. Reliance was also 
placed upon the recovery of knife and 
ornaments in pursuance of the statement 
of the accused. The High Court agreed 
with the Sessions Judge and affirmed the 
conviction of the accused. 


9. There can be no doubt that 
Madhandi deceased was the victim of a 
brutal attack. Dr. Saiid Pasha. who per- 
formed post mortem examination on the 
dead body of Madhandi. found as many as 
29 injuries on the body. Out-of them. 24 
were incised wounds and five were multi- 
ple abrasions. There were a number of 
incised wounds on the face, neck. chest 
and abdomen. The pinnas of the right 
and left ears had been completely severed. 
Injuries were also found in the eves and 
laryngal region. Death was the result of 
different injuries. some of which were in- 
dividually sufficient to cause death. The 
case of the prosecution was that it was 
the accused-appellant who had caused the 
injuries to Madhandi deceased. The ac- 
cused has. however, denied this allegation 
and has claimed that he has been falsely 
involved in this case on suspicion. 

10. The trial court and the High 
Court have based the conviction of the ac- 
cused-appellant. as stated earlier. pri- 
marily upon the testimony of Kopia 
(P. W. 2) and Valaniiaraiu (P. W. 1). This 
Court ‘does not normally reappraise evi- 
dence in an appeal under Article 136 of 
the Constitution. but that fact would not 
prevent interference with an order of con- 
viction if on consideration of the vital pro- 
Secution evidence in the case. this Court 
finds it to be afflicted with ex facie in- 
firmity. There are in the present case 
certain broad features of the prosecution 
story which create considerable doubt re- 
garding the veracity of the aforesaid evi- 
dence and. in our opinion. it would not be 
safe to maintain the conviction on the 
basis of that evidence. According to Kopia 
(P. W. 2). the accused stabbed the deceas- 
ed at about 2 p. m. Kopia raised alarm 
and immediately informed Valaniiaraiu. 
who was cutting plants at a distance of 
about 250 feet from the place of. occur- 
rence. Valanjiaraju and Konia then came 
towards the place where the accused had 
assaulted the deceased. but the accused 
threatened them with knife. Valaniiaraiu 
and Kopia thereuvon went to the village 
abadi and informed the other villagers, 
Walaniiaraiu accompanied by other villa- 
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gers then went to the place of occurrence 
and found the dead body of Madhandi 
tying there with a number of injuries. 


Yh According to document P.T 
Walaniiaraju made statement about the 
occurrence to village munsif Muthuswami 
{ P. W. 8) at about 9 a. m. on March 13, 
1970. Formal first information report on 
the basis of the above statement was pre- 
pared at the police station at 11.45 a. m. 
The delay in lodging the report. according 
to the prosecution. was due to the fact 
that Muthuswam? PW was away to an- 
other village in connection with some col- 
fection work and he returned to his house 
at 10.30 p. m. Muthuswami told Valanii- 
araju when the latter met him at night 
that he would record the statement only 
after having a look at the dead body on 
the following morning. 


12. It is In the evidence of Valanii- 
araju that the house of Muthuswami is 
at a distance of three furlongs from the 
village of ‘Valanijiaraju. Police station 
Valavanthi is also at a distance of three 
furlongs from the house of Muthuswami. 
Assuming that Muthuswami PW was nof 
found at his house till 10.30 p. m. on March 
12, 1970 by Valaniiaraju, it is not clear 
as to why no report was lodged by Valan- 
fiarju at the police station. It is in our 
opinion. most difficult to believe that even 
though the accused had been seen at 2 
p. m. committing the murder of Madhandi 
deceased and a large number of villagers 
had been told ‘about it soon thereafter. no 
report about the occurrence could be lodg~ 
ed till the following day. The police sta- 
tion was less than two miles from the 
village of Valaniiaraiu and Kopia and 
their failure to make a report to the police 
till the following day would tend to show 
that none of them had witnessed the oc- 
currence. IJt seems likely. as has been 
stated on behalf of the accused. that the 
villagers came to know of the death of 
Madhandi deceased on the evening of 
March 12. 1970. They did not then know 
about the actual assailant of the deceased. 
and on the following day. their suspicion 
fell on the accused and accordingly thev 
Involved him in this case. First informa< 
tion report in a criminal case is an ex- 
tremely vital and valuable piece of evi- 
dence for the purpose of corroborating the 
oral evidence adduced at the trial. The 
importance of the above report can hardiv 
be overestimated from the standpoint of 
the accused. The object of insisting upon 
prompt lodging of the report to the police 
ifn respect of commission of an offence is 


to obtain early information regarding the - 


‘circumstances in which the crime was 
committed, the names of the actual cul- 
prits and the part plaved by them as weil 
as the names of eye witnesses present af 
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the scene of occurrence. Delay in lodging 
the first information report auite often re- 
sults in embellishment which is a creature 
of afterthought. On account of delay the 
report not only gets bereft of the advan- 
tage of spontaneity danger creeps in of 
the introduction of coloured version. ex- 
aggserated account or concocted story as a 
result of deliberation and consultation. It 
is. therefore, essential that. the delay in 
the lodging of the first information report 
should be satisfactorily explained. In 
the present case Kopia daughter-in-law 
of Madhandi deceased according to the 
prosecution case, was present when the 
accused made murderous assault on the 
deceased. Valaniiaraju. step-son of the 
deceased. is also alleged to have arrived 
near the scene of occurrence on being told 
by Kopia. Neither of them. nor anv 
other villager. who is stated to have been 
told about the occurrence by Valenjiaraju 
and Kopia. made any report at the police 
station for more than 20 hours after the 
occurrence, even though the police station 
is only two miles from the place of occur- 
rence. The said circumstance in our opin- 
fon would raise considerable doubt regard- 
ing the veracity of the evidence of those 
two witnesses and point to an infirmity in 
that evidence as would render it unsafe to 
base the conviction of the accused-ap- 
pellant upon it, 


13. As regards fhe alleged re- 
covery of knife and ornaments at the in- 
stance of the accused. we find that the evi- 
dence consists of statements of Inspector 
Rajagopal (PW 13). Kali Goundar (PW 6} 
and Chakravarthi (PW 9). According to 
Chakravarthi (PW 9). the accused handed 
over the ornaments in question to the wit- 
ness when the accused came to the house 
of the witn2ss on the evening of March 12, 
1970 and passed the night at the house. 
The witness also found knife in the bed of 
the accused after he had left on the follow- 
fing day. According however. to Kali Goun< 
dar (PW 6) the accused on interrogation by 
the Inspector of Police. stated that he had 
entrusted the ornaments to Thangam: wife 
of Chakravarthi (PW 9). Apart from the 
discrepancy on the point as to who was 
the person with whom the accused had 
kept the ornaments we find that Thangam 
with whom the accused according to Kali 
Goundar PW had kent the ornaments. has 
not been examined as a witness. In view 
of the above statement of Kali Goundar, 
it was. in our opinion, essential for the 
prosecution to examine Thangam as a 
witness and its failure to do so would 
make the Court draw an inference against 
the prosecution. 


14. Tt is also not clear as to why 
the accused should leave knife Ex. 1 in 
his bed in the house of Chakravarthi 


1973 


{PW 9) when he had ample opportunity to 
throw away the knife in some lonely place 
before arriving at the house of Chakra- 
varthi. The knife in question was found 
by Chemical Examiner to be not stained 
. With blood and according to the prosecu- 
tion case, the accused had washed it be- 
fore leaving it in the bed in the house of 
Chakravarthi. If the accused realised the 
importance of doing away with the blood 
stains on the knife. it does not seem likely 
that he would bring that knife to the 
house of Chakravarthi and leave it in the 
bed. 

15. Looking fo a the circum- 
stances. we are of the view that it is not 
possible to sustain the conviction of the 
accused on the evidence adduced. We ac- 
cordingly accept the anneal. set aside the 
conviction of the accused-anpellant and 
acauit him. : 

. Appeal allowed. 
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Abdus Samad. Appellant v. State of 
West Bengal, Respondent. ` 

Criminal Appeal No. 216 of 1969, 
D/. 12-9-1972. . 

Index Note:—~ (A) Constitution of 
India, Art, (c) — Applicability Gra 
‘Domicile’ — What is — Change of domi- 
cile — Burden to prove is on him who 
alleges change. Govt. App. No. 14 of 
1963, D/- 18-7-1969 (Cal). Affirmed, 

Brief Note- (A) To attract Art, 
5 (c) of the Constitution person. apply- 
ing must have Indian domicile. 

Domicile means the place which a 
person has fixed as a habitation of him- 
self and his family not for a mere special 
and temporary purpose, but with apre- 
sent intention of making it his permanent 
home. The domicile of choice is that 
which every person of full age is free 
fo acquire in substitution for that which 
he possesses at the time of choice. 
Domicile denotes connection with the 
territoria] system of law. 

Every person must have a domicile. 
But a person cannot have two simul- 
taneous domiciles. The burden of prov- 
îng a change in domicile is on those 
who allege that a change has occurred. 

(Para 3) 

In the 


at the appellant had obtained a 
Bist tant passport and had applied under 


5(Govt. App. No, 14 of 1963. D/- 18-7- 
1969 — Cal.) 
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` 1955. 


instant case, the facts- 
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Section 5 (1) (a) of the Citizenship Act, 
for being registered as Indian 
citizen after service of notice to leave 
India clearly indicated that his intention 
Was not to live in India permanently and 
as such he did not have an Indian domi- 
e. (Paras 4, 5) 
Index Note— (B) Citizenship Act 
(1955). Section 5 (1) (a) — Claim of citi- 
zenship — Application for being register- 
ed as an Indian citizen under the section 
repels tbe plea of Indian citizenship. Y 
(Para 6) 
index Note:— (C) Constitution of 
India, Art. 5 — Migration and change 
of domicile — Inference of — Plea that 
since the appellant had come to India 
before 19-7-1948 he must be deemed 
to have migrated to India from Pakistan 
and had acquired Indian domicile cannot 
be accepted in view of his Pakistani 
Passport and his visa granted by the 
W. B. Government and is repelled by 
the fact that his family and relatives 
were all in Pakistan at the relevant 
time. AIR 1966 SC 1614, Applied. 


ie (Para 7) 
Cases Referred: Chronological Paras 
R966 Cri LJ 1217 = AIR 1966 SC 
1614 = (1966) 3 SCR 706. Kulathil 
Mammu v, State of Kerala 7 

Mr. P. K. Ghose, Advocate. for Ap- 
pellant: M/s, D. N. Mukherjee and G. S. 
Chatterjee, Advocates. for Respondent. 
; following Judgment of the 
Court was delivered by 

RAY, F— This is an appeal by 
special leave from the judgment dated 
18 July, 1969 of the High Court at Cal- 
cutta convicting the appellant under 
Section 14 of the Foreigners Act and ` 
sentencing him to simple imprisonment 
for one month. 

2. The appellant was served with 
a notice on 21 February, 1962 requiring 
him to leave India within thirty days. 
He did not do so. He was arrested on 7 
May, 1962. He was prosecuted under 
Section 14 of the Foreigners Act for 
violation of the notice to leave India. 
The defence of the appellant was that 
he was not a foreigner but was an Indian 
citizen. The Magistrate found that the 
prosecution failed to prove that the 
appellant was a foreigner and acquitted 
the appellant, The High Court reversed 
the acquittal. 

Counsel for the appellant contended 
that the appellant was an Indian citizen. 

The appellant was born at Sylhet 
which on the partition of India in 1947 
became part of Pakistan. He came to 
Calcutta in 1914. He obtained a Pakis- 
tani passport in 1952, 

It was said on behalf of the appellant 
that he came to Calcutta in 1914 and 
therefore at the commencement of the 
Constitution he became a citizen under 
Article 5 (ec) of the Constitution, 
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3. In the present case the domicile 
of origin communicated by operation 


of law to the appellant at birth at Sylhet 
could not on partition of India be called 
Indian. The domicile of choice is that 
every person of full age is free to 
acquire in substitution for that which 
he possesses at the time of choice. By 
domicile is meant a . permanent home. 
Domicile means the place which a person 
has fixed as a habitation of himself and 
his family not for a mere special and 
temporary purpose, but with a present 
intention of making it his permanent 
home. ` 

Domicile of choice is thus the result 
of a voluntary choice. 

Every person must have a domicile. 
A person cannot have two simultaneous 
domiciles. Domicile denotes connection 
with the territorial system of law. The 
burden of proving a change in domicile 
is on those who allege that a change 
has -occurred. 

4. The High Court found that 
there were no materials to show that 
the appellant was not a resident of India 
for five years before the commencement 
of the Constitution. But in order to 
attract Article 5 (c) of the Constitution 
the appellant must have Indian domicile. 
Mere residence is not domicile, There must 
have the intention of the appellant on 
the partition of India to remain in India 
permanently, The intention of mind of 
the appellant is indicated by two princi- 
pal facts. First. the appellant had a 

. |Pakistani passport in 1952. Second, the 
appellant made an application under 
section 5 of the Indian Citizenship Act 

‘for registration as an Indian citizen after 

the appellant had been given notice 
under the Foreigners Act to leave India. 

5. The High Court found that 
when the appellant came to Calcutta in 
1914 he must have come over for a limi- 
ted purpose or for some limited period. 
After the partition of India in 1947 the 
members of the appellant’s family sve- 
cially his wife'and son lived in Pakistan. 
When the system of passport and visa 
was introduced the appellant obtained 
Pakistani passport and he stayed in India 
on visa granted by the State of West 
Bengal. The High Court was therefore 
correct in coming to the conclusion that 
the appellant did not have Indian domi- 
cile and the appellant- was not an Indian 
citizen. 

6. Counsel for the appellant con- 
tended that there was no consideration 
by and’ answer from the | Government 
of India on the representation dated 16 
March. 1962 made by the appellant. It 
was said that the representation was one 
under Section 9 (2) of the Indian Citi- 
zenship Act. 1955 for the determination 
of his citizenship. Therefore the conten- 
tion was that until there was a deter- 
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mination by the Government the ap- 
pellant could not be asked to leave 
India. That is not a representation under 
Section 9 cf the Indian Citizenship Act. 
This was a_ request to the Government 
by the appellant not to be “pushed outof | 
India.” The appellant then made an 
application under section 5 (1) (a) of the 
Citizenship Act on 4 May, 1962, to be 
registered zs a citizen of India, It was 
never the plea of the appellant that he 
was an Incian citizen. An application 
for registration as an Indian citizen 
totally repels any plea of Indian citizen- 
ship of the appellant, 


T. In the High Court if was con- 
tended on behalf of the appellant thaf 
he came to India before 19 July, 1948, 
and, therefore, he had migrated from 
Pakistan to India. It is the view of this 
Court since the decision in Kulathil 
Mammu v. State of Kerala, (1966) 3 SCR 
706 = (AIR 1966 SC 1614) that migration 
in its wider connotation means going 
from one place to another whether or 
not with the intention of permanent 
residence in that place. There was no 
question of migration to India in 1914 
for the simple reason that Sylhet and 
Calcutta both formed part of India at 
that time. The submission that the 
appellant migrated to India is repelled 
by his Pakistani passport, his visa granted 
by the State of West Bengal and the 
members of his family staying in Pakis- 
tan at the relevant time, As the appellant 
was not registered as an Indian citizen, 
the appellant’s application for registra- 
tion was rejected on 6 May. 1963. The 
representation of the appellant of 16 
March, 1962 did not merit any further 
answer after the rejection of the appel- 
lants application for registration as an 
Indian citizen. 

8. For these reasons. the appeal 
fails and is dismissed. The appellant 
will surrender to his bail and to serve 


out the sentence, 
Appeal dismissed, 
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material witness would not introduce 
infirmity in the prosecution case where 
the prosecution case is based entirely 
on documentary evidence, {Para 6) 

Index Note:— (B) Criminal P. C. 
(1898). S. 342 — Failure of an accused 
to mention a particular fact in his state- 
ment under Section 342 would go to 
show that it is an afterthought. 


(Para 6) 

Mr. B. B. Tawakley. Sr. Advocate 

(Mr. K. P. Gupta. Advocate, with 

him). for Appellant; Mr. M. Veerappa, 
Advoeate, for Respondent, 


The following Judgment of the Courf 
was delivered by 


KHANNA, J.— Bali Ram Prasad 
was convicted by Magistrate Ist Class 
Shorapur under Section 409, Indian 
Penal Code and was sentenced to under- 
go simple imprisonment for a period of 
90 days and to pay a fine of Rs. 100/- 
or in default, to undergo simple im- 
prisonment for a further period of one 
month. On appeal the Sessions Judge 
Gulbarga maintained the conviction of 
the accused but reduced the sentence of 
imprisonment to the period already 
undergone. The sentence of fine 
and of imprisonment in default was 
maintained. Revision filed by the ac- 
cused was dismissed by the High Court 
of Mysore. Bali Ram Prasad has now 
come up in appeal to this Court by 
special leave. 

2. The prosecution case îs that 
during the years 1959 and 1960 the ac- 
cused was posted as Revenue Inspector 
in Shorapur Tehsil in Gulbarga District. 
Some amount was due from Bhimsha, 
excise contractor and in that connection, 
Rs. 946/- were paid by Bhimsha to the 
accused on January 22, 1959 as per re- 
ceipts P-2, P-3 and P-4 for Rs. 730/-, 
Rs. 106/- and Rs, 110/- respectively. The 
accused deposited Rs. 810/- out of the 
amount realised from Bhimsha on Jan- 
uary 27, 1959 in the treasury and failed 
to deposit the balance. Rs, 136/- were 
thus misappropriated by the accused. 
Subsequently. it was brought to the 
notice of Advi Rao (PW. 1) who was 
successor of the accused, that Rs. 946/- 
had been paid to the accused by 
Bhimsha, Advi Rao reported the matter 
to the higher authorities, Inquiry was 
thereafter started against the accused. 
After the commencement of the inquiry 
Rs. 130/- were deposited in the treasury 
by Laxman Prasad (DW). brother of the 
accused, on November 9, 1960. Rs, 6/- 
were also deposited but the date of de- 
posit is not clear on the record. 

3. The accused in his statement 
under Section 342, Code of Criminal Pro- 
cedure denied all the prosecution allega- 
tions. In defence Laxman Prasad, 
brother of the accused, was examined 
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as witness. According to Laxman Prasad, 
he did not deposit Rs, 130/- in the trea- 
sury on November 9, 1960. 

4, The courts below accepted the 


prosecution case that the accused had 
received Rs. 946/- from Bhimsha on 
January 22, 1959 as per receipts 
P-2, P-3 P-4 for Rs. 730/, 


was also found that out of the amount 
realised by the accused in his 
capacity as Revenue Inspector he 
had deposited a sum of Rs. 810/- only 
on January 27, 1959. The accused was, 
thus, found to have misappropriated the 
balance amount of Rs. 136/-. The deposit 
of that amount after the commencement 
of the inquiry. it was held. did not ex- 
culpate the accused, 

5. We have heard Mr. Tawakley 
on behalf of the accused-appellant and 
are of the opinion that there is no merit 
in the appeal. According to Mr, 
Tawakley. the accused received Rs, 810/- 
only on January 22, 1959 from Bhimsha 
and issued receipt for Rs. 946/- on the 
representation of Bhimsha that the bal- 
ance would be paid to the accused sub- 
sequently. It is submitted that whatever 
amount had been realised by the accus- 
ed from Bhimsha was deposited by him 
in the treasury and as such there was 
no criminal misappropriation by him, 
We find it difficult to accept this conten- 
tion. The accused admittedly issued re- 
ceipts P-2, P-3 and P-4 for Rs. 730/-, 
Rs. 106/~ and Rs. 110/- in favour of 
Bhimsha on January 22, 1959. If the 
accused had, jn fact, received an amount 
of Rs. 810/- only and not Rs, 946/-. this 
fact would have been mentioned by him 
in the forefront of his statement under 
Section 342. Code of Criminal Procedure. 
The accused, however, made not even 
the slightest suggestion to that effect in 
his statement under Section 342, Code 
of Criminal Procedure. On the con- 
trary, his plea was denial simpliciter. 

6. Argument has then been 
advanced on behalf of the accused-appel- 
lant that Bhimsha, who was not examined 
as a witness on the ground of being dead, 
was alive during the trial of the case in 
the court of the learned Magistrate 
and that he died subsequently on 
July 18, 1967. This stand has been 
controverted by the respondent. No argu- 
ment was also advanced before the High 
Court that Bhimsha was alive at the 
time of the trial. In our opinion, the date 
of the death of Bhimsha would not 
materially affect the guilt of the accus- 
ed. The case depends upon docu- 
mentary evidence and if for some rea- 
son Bhimsha was not examined as a 
witness, that fact would not introduce 
an infirmity in the prosecution case. As 
mentioned earlier. the accused had issu~ 
ed receipts for Rs. 946/-, The explana- 


508 S. C. [Prs, 1-2] Badrilal v. Indore Municipality (Alagiriswami J ) AIR, 


tion furnished by him that he had re- 
ceived Rs. 810/- only even though he 
had issued the receipts for Rs. 946/- is 
not at all convincing. The accused was 
a Revenue Inspector and it is most diffi- 
cult to believe that he would issue re- 
ceipts for Rs, 946/- even though he 
actually received an amount of Rupees 
810/-. In any ease, the failure of the 
accused to mention this fact in his state- 
ment under Section 342 Code of Crimi- 
mal Procedure would go to show that 
the above plea is the result of an after- 
thought, 


Te Apart from the above, we find 
that the dishonest intention of the ac- 
cused is also clear from the fact that 
in his personal diary. he showed a rea- 
lisation of Rs. 700/- on January 23, 1959 
and Rs, 110/- on January 24, 1959 even 
though earlier he had issued receipts for 
Rupees 946/- in favour of Bhimsha, The 
suggestion which was made fn cross-ex~ 
amination on behalf of the accused to 
Manik Rao; Deputy Tehsildar (P. W. 2) 
was to the effect that the amount realis- 
ed by the accused had been paid to the 
witness, The witness denied the sugges- 
tion and it subsequently transpired that 
the amount had. in fact not been paid to 
Manik Rao and that Rs. 810/- only were 
deposited in the treasury by the accused. 

3 A The appeal consequently fails 
and is di 


issed, 
Appeal dismissed. 
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Index Note:— (A) Contract Akt 
(1872), S. 7 — Concluded contract — 
Lease of Municipal plot of land — Re- 
solution of Municipal Committee to 
grant renewal if lessee paid upset 
price and’ annual rent within specifi- 
ed period — Lessee not complying 
but approaching higher authorities — 
Counter offer by lessee rejected by 
Committee — Held. that the Munici- 
pal Commissioner had no authority to 
go on negotiating with the lessee and 
to accept payment and his act was 


"(Second Appeal No. 475 of.1962 — 
Madh. Pra.) 
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thus unauthorised — (X-Ref.:— M. P. 
Municipal Corporation Act (37 of 
1961), S. 89). (Paras 6, 7} 


Index Note :— (8) ‘Transfer of 
Property Act (1882), S. 116 — Ten- 
ant by sufferance — Lease of Munici- 
pal plot — Renewal subject to condi- 
tion of payment of upset price and in« 
creased rent within specified date — 
Failure of lessee to get lease renewed 
— Rent from lessee at old rate accept< 
ed by Municipal Commissioner — 
Held, that the lessee was not a ten= 
ant holding over but only a tenant by 
sufferance and could be evicted with- 
out notice — (Case law discussed), 

(Para 9j 

Brief Note:— (B) A person who 
is lawfully in occupation of the pre- 
mises does not become trespasser and 
if he does not become a tenant hold- 
ing over he would be a tenant by 
sufferance. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 819 = (1972) 1 

SCC 388, Bhawanji Lakhamshi 
__v. Himatlal Jamnadas Dani 8 
ATR 1949 FC 124 = 1949 FCR 

262, Kai Khurshroo Bezonjee 

Capadia v. Bai Jerbai 

Hirjibhoy Warden g 
„_ __ The Judgment of the Court was 
delivered by 

ALAGIRISWAMI, J-:— This is 
an appeal by special leave against 
the judgment of the High Court of 


Madhya Pradesh in Second Appeal 
No. 475 of 1962 on the files of that 
Court. 

2. The appellant became a 


Tessee of a plot of land measuring 
10,375 sq. feet (724 Chasmas) situate 
at 28, Parsi Mohalla Street No, 5, 
Sanyogitaganj, Indore belonging to the 
Municipal Corporation for a period of 
10 years in 1919. This lease was re- 
newed from time to time and the last: 
of such renewals was in the year 1939 
for a period of 10 years, ‘The lease 
expired on 30th September, 1949. On 
24-5-1949 the respondent, Municipal 
Corporation of Indore, issued a notice 
to the appellant directing him to 
vacate the land on 30-9-1949. There- 
upon he applied to the Municipal 
Commissioner either to grant him a 
lease for 99 years and if it was not 
possible tc renew it at least for a 
period of 10 years. On 19-12-1949 
the Municipal Council passed a re~ 
solution to the following effect. 
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“Opinion of the Lease Committee 
is accepted. The land situated in Parsi- 
mohalla Sanyogitaganj, be given to ap- 
plicant Badrilal Bholaram only in case 
he is ready to deposit Rupees 16,212/- of 
the lease rent and upset price as per 
Schedule rate in accordance with 
letter No, 3239 dated 26-10-49 sent 
to him by the Municipal Commis- 
sioner otherwise the said land be 
taken back into possession.” 

On. 31-12-1949 the Municipal Com- 
missioner wrote Ex, P. 20 to the ap- 
pellant informing him that the land 
would be given to him on long lease 
on condition that he paid an upset 
price of Rs. 16,212 and an annual lease 
rent at Rs. 9/- per Chasma. He was 
further informed that if he accepted 
the said condition he should deposit 
the upset price within 15 days and 
submit an application giving his con- 
sent, and that otherwise steps would 
be taken to take back possession of 
the land. The appellant wrote (Ex. 
P. 19 on 9-1-1950) that the upset 
price and rent claimed by the Muni- 
cipal Council was too much and re- 
quested that the rent and upset price 
be modified and during the pendency 
of his petition proceedings before the 
Commissioner be stayed. He- then 
seems to have filed a petition for re- 
vision before the Minister incharge’ of 
Municipalities and this was dismis- 
sed on 7-9-1952. Almost 4 years 
later on 14-5-1956 he wrote Ex. D 2 
to the Commssioner requesting that 
an amount of Rupees 8212 may be 
accepted and he may be permitted 
to pay the balance in annual instal- 
ments of Rupees 1000/- each. On 20-6- 
1956 the appellant was informed by 
the Commissioner by letter Ex. D-3 
that he should deposit the sum of 
Rupees 8212 within two days and 
thereafter the balance would be realis- 
ed in instalments. The appellant 
not having paid the amount the Muni- 
cipal Commissioner again wrote on 
30-7-1956 giving him two days’ time 
to deposit the amount of Rupees 8212. 
On 20-2-1957 the Commissioner again 
wrote to the appellant directing him 
to deposit the whole of Rupees 16,212 
within two days telling him that on 
his failure to do so steps would be 
taken for evicting him from the land. 

3. The suit out of which this 
appeal arises was filed on 16th 
September, 1957. The appellant filed 
his written statement on 20th Janu- 
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ary, 1958 and issues were framed on 
24th March, 1958. At this stage the 
defendant wrote Ex. D. 40n 17-3 
1959 in the following terms: 


“I beg to say that it has been 
approved by you to give me the plot 
of land at H. N. 85 Parsi~Mohalla on per= 
manent lease of 99 years after having 
received the upset price from me. F 
agree to pay whatever lease rent 
found due against me upto 31-3-1954 
besides reasonable costs of the suit 
and 1 have deposited today vide 
cheque number E/2/104221 dated 17-3- 
59 in the Indore Bank, Sanyogitagan] 
and I undertake to pay in cash any 
amount found due against me at the 
time of execution of the lease deed.” 
The Commissioner wrote Ex. D 5 to 
the defendant on 23-4-1959 asking 
him to deposit the upset price of 
Rupees 16,212, rent according to the 
new rates after deducting a sum of 
Rupees 824-6-0 already paid by the 
appellant up to 31-3-54, as also the 
Court expenses. Along with his letter 
dated 17-3-59 the appellant had ap- 
parently sent a cheque for Rupees 
16,601.93. The balance not having 
been paid, as demanded in the letter 
Ex. D 5. the Commissioner wrote 
again on 28-5-1959 and sent a further 
reminder on 19-8-1959 giving the ap- 
pellant four days’ time for paying 
the balance which was actually paid 
only on 22-9-1959. The Municipal 
Council passed a resolution on 31-5- 
1960 refusing to grant the lease to 
the appellant and directing the Muni- 


cipal Commissioner to take back 
possession of the land. 
4, Curiously the appellant 


somehow pleaded that he was a per- 
manent lessee of the land but that 
claim obviously could not be and was 
not seriously pressed before this Court 
by Mr, Gupte, learned Counsel appear- 
ing for him. The Trial Court surprising- 
dy held that he became a permanent ten- 
ant. The Trial Court as well as the 
lst Appellate Court held that the ap- 
pellant wa a tenant holding over. 
Both of them decided in favour of the 
appellant. The High Court observes 
at one place that the appellant’s posi- 
tion after 30-9-1949 was that of a 
lessee holding over and not that of a 
trespasser, but there is no discussion 
as to why it considers that the appel- 
lant was a lessee holding over. We 
shall later point out that the appell- 
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ant cannot be deemed to be a lessee 
holding over. The High Court also 
held that there was no compromise 
of the suit by any person authorised 
to do so on behalf of the Corpora- 
tion. 
acceptance of rent with the sanction 
of the Council. As a consequence it 
allowed the appeal and decreed the 
plaintiffs suit. 


5. Before this Court Shri 
Gupte appearing for the appellant did 
not contend that there was a compro- 
mise of the suit. His contention on 
the other hand was that a concluded 
contract emerged when the appellant 
paid a sum of Rupees 5697.93 on 22-9- 
59 pursuant to the letter of the Com- 
missioner and therefore the suit could 
not continue. He also argued that ap- 
pellant would be entitled to the be- 
nefit of the provisions of Section 53-A 
of the Transfer of Property Act 
and that in any case he was a tenant 
holding over and would be entitled 
to the benefit of the provisions of 
Sections 106 and 116 of the Transfer of 
Property Act. 


6. We may straightway say 
that we find ourselves unable to agree 
with the contention that there was a 
concluded contract between the Muni- 
cipal Council and the appellant on 
22-9-1959. There is no dispute that 
in this case the Commissioner can- 
not enter into a contract by himself 
and can do so only if it is sanctioned 
by the Municipal Corporation under 
Section 80 of the Madhya Pradesh 
Municipal Corporation Act. The reso- 
lution of the Corporation dated 9-12- 
1949 was specifie that the land would 
be given to the appellant if he de- 
posited the upset price and rent in 
accordance with the letter dated 
26-10-1949 sent by the Municipal 
Commissioner to the appellant and 
otherwise the land should be taken 
back into possession. That letter is 
not on record. Apparently, it was on 
the same terms as Ex. P. 20 dated 
31-12-1949. It could not be otherwise. 
The appellant did not comply with 
the terms of that letter. He went on 
to make a counter offer by Ex. P. 19 
dated 9-1-1950. He appealed to the 
Minister and having failed there, he 
waited nearly 7 years after the Cor- 
poration’s resolution to pay a part of 
the amount and pay the balance in 
instalments. This was accepted by 


It also held that there was no’ 


Municipality (Alagiriswami JJ X.I R. 
the Municipal Commissioner on 20-6- 
1956. But we must make it clear 
that the Municipal Commissioner hadi 
no power in view of the resolution of 
the Corporation to accept the appel- 
lant’s offer. He was given a specific 
mandate and was not authorised to 
enter into negotiations with the appel- 
lant regarding the lease. The amount 
was not paid in spite of two further 
letters and the suit was filed on 16-9- 
1957. The. Municipal Commissioner 
had no power to go on accepting the 
offers from the appellant more than 
15 days after his letter to him on 
31-12-1949: nor could he accept any 
terms other than those mentioned in 
Corporation’s resolution either within 
those 15 days or later. Even the 
offer made by the Corporation’s re- 
solution came to an end with the fil- 
ing of the suit which was a clear and 
unequivocal revocation of the reso- 
lution. Thereafter the Corporation 
cannot be deemed to keep open its 
offer of the year 1949. Nor was it 
open to the Commissioner either to 
make any offer to the appellant or to 
accept any offer from the appellant 
in respect of the Jand except with the 
sanction of the Municipal Council. 
The appellant’s offer made on 17-3- 
59, a year and a half after the suit 
was filed, was a new offer and it was 
rejected by the only authority com- 
petent to eccept it i.e. the Corporation 
on 31-5-1960. The correspondence 
carried on by the Commissioner with 
the appellant was wholly beyond his 
powers. 


7. The offer made by the ap- 
pellant in 1959 cannot have anything 
to do with the resolution passed by 
the Municipal Council in 1949. The 
offer was of a different set of terms 
and included an offer to pay the costs 
of the suit and that also had in fact 
been deposited by the appellant at the 
instance of the Commissioner. That 
indicates the new situation that had 
come into existence and establishes 
bevond doubt that this was a fresh 
offer. We therefore hold that no con- 
tract came into existence between the 
parties on 22-9-1959. 


8. It was then urged by Mr. 
Gupte that the appellant having de- 
posited the rent up to 31-3-1954 and 
the Municipal Commissioner having 
accepted it he should be deemed to 
be a tenant holding over. Leaving 
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aside for the moment the contention 
put forward on behalf of the Cor- 


poration that this payment was made. 


behind its back, it has to be noted 


that the payment was at the rate pre-. 


vailing before 30-9-1949 and on that 
date the Corporation having passed 
a resolution specifying a new rate of 
rent of Rupees 9/- per Chasma the 
payment at the old rate by the appel- 
lant and its acceptance by the Muni- 
cipal Commissioner was not an accept- 
ance of rent as such ang in clear re- 
cognition of the tenancy right of the 
appellant. It cannot amount to the 
Corporation consenting to the appel- 
lant continuing as a tenant by paying 
the old rates of rent. There is thus 
no question of the appellant being a 
tenant holding over. But a person 
who was lawfully in -occupation does 
not become a trespasser, even if he 
does not become a tenant holding over 
but is a tenant by sufferance. The 
position at law was explained in Kai 
Khushroo Bazonjee Capadia v. Bai 
Jerbai Hirjibhoy Warden, 1949 FCR 
262 at p. 270 = (AIR 1949 FC 124) as 
follows: 


“On the determination of a Tease, 
it is the duty of the lessee to deliver 
up possession of the demised' pre- 
mises to the lessor. Ifthe lessee or a 
sub-lessee under him continues in 
possession even after the determina- 
tion of the lease, the landlord undoubt- 
edly has the right to eject him forth- 
with; but if he does not. and there 
is neither assent nor dissent on his 
part to the continuance of occupa- 
tion of such person, the latter be- 
comes in the language of English law 
a tenant on sufferance who has no 
lawful title to the land but holds it 
merely through the laches of the 
landlord. If now the landlord accepts 
rent from such person or otherwise 
expresses assent to the continuance of 
his possession, a new tenancy comes 
into existence as is contemplated by 
Section 116, Transfer of Property Act, 
and unless there is an agreement to 
the contrary, such tenancy would be 
regarded as one from year to year 
or from month to month in accordance 
with the provisions of Section 116 of 
the Act.” 

At page 272 it was pointed out: 


“It can scarcely be disputed that 
the assent of the landlord which is 
founded on acceptance of rent must be 
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acceptance of rent as such and in clear 
recognition of the tenancy right assert- 
ed by the person who pays it.” 

The same position was explained in a 
recent decision of this Court to which 
one of us was a party in Bhawanji 
Lakhamshi v. Himatlal Jamnadas Dani, 
(1972) 1 SCC 388=(AIR 1972 SC 819). 
At p. 391 it was observed: 

“The act of holding over after the 
expiration of the term does not create 
a tenancy of any kind. If a tenant 
remains in possession after the deter- 
mination of the lease, the common law 
rule is that he is a tenant on suffer- 
ance, A distinction should be drawn 
between a tenant continuing in posses- 
sion after the: determination of the 
term with the consent of the Iandlord 
and a tenant doing so without his con- 
sent. The former (sic) (latter?) is 
a tenant at sufferance in English 
law and the latter (sic) (former?) a 
tenant holding over or a tenant at will. 
In view of the concluding words of 
Section 116 of the Transfer of Property 
Act, a lessee holding over is in a better 
position than a tenant at will. The 
assent of the landlord to the continu- 
ance of possession after the determina- 
tion of the tenancy will create a new 
tenancy. What the section contemplates 
is that on one side there should be an 
offer of taking a new lease evidenced 
by the lessee or sub-lessee remaining 
in possession of the property after his 
term was over and on the other side 
there must be a definite consent to the 
continuance of possession by the land- 
lord expressed by acceptance of rent 
or otherwise. In (AIR 1949 FC 124) the 
Federal Court had occasion to consider 
the question of the nature of the te- 
nancy created under Section 116: of 
the Transfer of Property Act and 
Mukherjea, J., speaking for the majo- , 
rity said that the tenancy which is 
created by the “holding over” of a 
lessee or under-lessee is a new tenancy 
in law even though many of the terms 
of the old lease might continue in it, 
by implication and that to bring a 
new tenancy into existence, there must 
be a bilateral act. It was further held 
that the assent of the landlord which 
is founded on acceptance of rent must 
be acceptance of rent as such and in 
clear recognition of the tenancy right 
asserted by the person who pays it.” 

9. The appellant being merely 
a tenant by sufferance there is no 
need for any notice before he could be 


amO ; 


512 S.C. [Prs. 1-4] Asa Singh v. State 


evicted. Thus the judgment of the High 
Court is correct, in so far as it held the 
appellant was liable to be evicted. 

10. The appeal is dismissed with 
costs, The petition for reception of ad- 
ditional evidence is also dismissed. 

Appeal dismissed. 
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‘Asa. Singh and others, Appellants 
v. The State of Punjab, Respondent. 

Criminal Appeal No, 42 of 1969, 
D/- 31-1-1972. 

Evidence — Appreciation of — 
Evidence of eye witnesses in. accord 
with medical evidence — Evidence of 
eye-witnesses further corroborated by 
recovery of weapons of attack at the 
instance of accused —- No cogent rea- 
son to disbelieve the evidence of eye 
Witnesses — Conviction confirmed by 
High Court upheld. (Para 13) 

M/s. R. L. Kohli. and J. C. Talwar, 
Advocates, for Appellants; M/s. Har- 
bans Singh and R. N. Sachthey, Advo- 
cates for Respondent. 

The Judgment of the Court was 
delivered by 


_ KHANNA, J.:— This is an appeal 

by special leave by Asa Singh (48), 
Sewa Singh (45), Darshan Singh (32), 
Iqbal Singh (30) and Kehar Singh (65) 
against the judgment of the Punjab 
and Haryana High Court affirming on 
appeal the decision of the Sessions 
Judge, Jullundur whereby Kehar Singh 
appellant was convicted under S. 324 
L P.C. and was sentenced to undergo 
rigorous imprisonment for a period of 
one year, while each of the remaining 
four accused appellants was convicted 
under Section 302 I. P. C. and was sen- 
tenced to undergo imprisonment for 
life, Asa Singh, Sewa Singh and Dar- 
shan Singh appellants are brothers be- 
ing sons of Milkha Singh. while Iqbal 
Singh appellant is the son of Kehar 
Singh appellant. 


2 There was also a charge 
‘against the five appellants under Sec- 
honeen aa 


*(Criminal Appeal No. 306 of 1966, D/- 
31-7-1968 (Punj. & Har.) 
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tions 148 and 302 read with S. 149 
I. P. C. but the learned Sessions Judge 
. held that the charge in this respect had 
not been substantiated. The occurrence 
in the opinion of the Sessions Judge 
was not premeditated and appeared to 
have developed suddenly. He accord= 
ingly concluded that each of the ap- 
a was liable only for his own 
acts. 


3. The case relates fo the mur- 
der of three persons Hardev Singh (45), 
Sarwan Singh (36) and Gurmit Singh 
(32) in village Karian at about 7.30 p.m. 
on July 16, 1965. Sarwan Singh and 
Gurmit Singh deceased were brothers, 
waue Hardev Singh deceased was their 
uncle. 


4. The prosecution case is that 
on the day of occurrence at about 7.15 
p.m. Surjeet Singh (P. W. 6), who is 
a cousin of Sarwan Singh and Gurmit 
Singh deceased and nephew of Hardev 
Singh deceased, was present in his 
house in the abadi of village Karian 
along with Hardev Singh, Sarwan 
Singh and Gurmit Singh. Surinder 
Singh (P. W. 5) then passed in front 
of the house. Shortly thereafter Surin- 
der Singh P. W. came back and told 
Hardev Singh and others that the ac- 
cused had restrained him from passing 
in front of the house of Darshan Singh 
accused. Surinder Singh asked Har- 
dev Singh and others to help him in 
securing a safe passage. Hardev Singh 
and others then told Surinder Singh 
P. W. that the accused were from their 
brotherhood and they would help Surin- 
der Singh in going from that side. Har- 
dev Singh, Sarwan Singh and Gurmit 
Singh deceased accompanied by P. Ws. 
Surinder Singh and Surjeet Singh went 
towards the house of Darshan Singh. 
They found the five accused present 
there. Asa Singh, Darshan Singh and 
Iqbal Singh were armed with spears, 
while Sewa Singh and Kehar Singh 
had kirpans. On seeing Surinder Singh 
and his companions. Darshan Singh ex- 
horted the co-accused to ensure that 
Surinder Singh FP. W. was not permitt- 
ed to escape. On hearing the shout of 
Darshan Singh, Swaran Singh (P. W. 3), 
whose house is at a distance of about 
six or seven karams from the house of 
Darshan Singh, came out of his house. 
The shout of Darshan Singh also 
attracted Sohan Singh (P. W. 4) and 
Jagat Singh (P. W. 5) who were pass- 
ing that way. Darshan Singh then gave 
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a spear blow in the abdomen of Hardev 
Singh. Sewa Singh gave a kirpan blow 
on the head of Hardev Singh who 
thereupon fell down on the ground. 
While Hardev Singh was lying on the 
ground, he was given blows by Asa 
Singh and Kehar Singh. Asa Singh.then 
gave a spear blow on the chest of Sar- 
wan Singh deceased. Sarwan. Singh 
was also given blow on his thigh by 
Iqbal Singh with his spear and on his 
right ankle by Kehar Singh with his 
kirpan. Gurmit Singh then came for- 
ward to rescue Sarwan Singh but he 
was given a blow in his chest by Iqbal 
Singh with his spear, Sewa Singh gave 
a kirpan blow on the left knee of Gur- 
mit Singh as a result of which the lat- 
ter fell down. Surjeet Singh, Sohan 
Singh and Jagat Singh raised alarm. 
The accused then carried Sarwan Singh, 
who had been fatally injured, inside 
Darshan Singh’s house and bolted! the 
door from inside. During the course of 
occurrence, some injuries were also 
received by Asa Singh accused. Hardev 
Singh and Gurmit Singh were then 
carried by Surjeet Singh P.W., and 
others towards their house. Hardev 
Singh died soon after the occurrence. 
Gurmit Singh was taken in a bullock 
cart towards the hospital at Nawan- 
shehar at a distance of about two miles 
from the place of occurrence. Gurmit 
Singh, however. succumbed to the in- 
ffuries before the cart could reach Naw- 
anshehar. Gurmit Singh’s dead body 
‘was consequently sent back to his vil- 
lage. Surjeet Singh P. W. then went 
to police station Rahon at a distance of 
five miles from the place of occurrence 
and lodged report P. O. at 10 p. m. 


5. The motive for the assault, 
according to the prosecution case, was 
Sewa Singh accused were cultivating 
that Darshan Singh, Asa Singh and 
the land of Girdhara Singh for about 
five years. During the rabi crop before 
the present occurrence, the said land 
was cultivated by Dalip Singh. Darshan 
Singh and his brothers then presented 
an application that the land be shown 
fn their cultivating possession in Khasra 
Girdhawari. Girdhara Singh executed 
an agreement to sell eight kilas out of 
that land to Gurmit Singh deceased. 
There were some security proceedings 

“fn that connection and Suchet Singh, 
father of Surinder Singh P. W., appear- 
ed as a witness against Asa Singh and 
other accused in those proceedings. 
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6. A. 5. I Gurbachan Singh 
(P. W. 19) after recording the first in- 
formation report went to the place of 
occurrence. The Assistant Sub Inspec- 
tor first visited. the house of Darshan 
Singh accused and found the dead body 
of Sarwan Singh lying there. Asa 
Singh was then holding blood-stained 
spear P. 1. The Assistant Sub Inspec- 
tor put Asa Singh under arrest and took 
into possession the blood-stained spear. 
The Assistant Sub-Inspector also had 
a look at the dead bodies of Gurmit 
Singh and Hardev Singh. Inquest 
reports relating to the three dead 
bodies were then prepared by the ’ 
Assistant Sub-Inspector and the 
bodies were sent for post mor- 
tem examination. On inspection of 
the spot the Assistant Sub Inspector 
found trail of blood from the place of 
Occurrence to the spot where the dead 
body of Sarwan Singh was lying inside 
the house of Darshan Singh. Kehar 
Singh accused was also arrested on that 
night by the Assistant Sub Inspector 
from his house. Kirpan P. 4 was re 
covered from the house of Kehar Singh. 
Darshan Singh and Sewa Singh accus- 
ed were arrested on July 19 and July 
21, 1965. Spear P. 2 was recovered in 
pursuance of the disclosure statement 
of Darshan Singh that he had kept if 
in a sugar-cane field. Likewise. kir- 
pan P. 3 was recovered in pursuance of 
the disclosure statement of Sewa Singh 
that he had kept it in a heap of Bhusa 
near his Haveli. Spears P. 1 and P. 2 
and Kirpan P. 3 were found by the 
chemical examiner to be stained with 
blood. According to the report of Sero- 
logist. the blood in question was of 
human origin. 

7. Post-mortem examination on 
the dead bodies of Hardev Singh, Sar- 
wan Singh and Gurmit Singh was per- 
formed by Dr. Radha Krishan on July 
17, 1965. Asa Singh and Darshan 
Singh had some injuries on their per- 


-son and were got examined from Dr. 


Mela Singh (P. W. 2). Asa Singh was 
found to have four simple injuries caus- 
ed with sharp-edged weapon, one simple 
injury caused with sharp-edged point- 
ed weapon, and two simple injuries 
caused with blunt weapon. Darshan 
Singh had five simple injuries of a 
superficial nature. 

3 At the trial Sewa Singh, Iq- 
bal Singh and Kehar Singh accused 
denied their presence at the scene of 
occurrence and stated that they had 
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been falsely involved in this case. The 
version of the occurrence which was 
given by Darshan Singh and was also 
adopted by Asa Singh was as und2r: 
“On the night of this occurrence, 
Gurmit Singh, Sarwan Singh and Har- 
dev Singh forcibly entered our house 
by breaking open the shutters of the 
entrance door of that house when I 
and my brother .Asa Singh were pre- 
sent inside our house. They were then 
armed. They attacked and injured us. 
We raised alarm, on hearing which Mal- 
kiat Singh son of Ganga Singh, Bak- 
shish alias Sees and Shangara Singh 
son of Amrik Singh reached there and 
they rescued us from Hardev Singh 
Sarwan Singh and Gurmit Singh by 
inflicting injuries on them. Melkiat 
Singh was also injured in the same 
incident. I also picked up a kirpan 
and in my defence I also caused some 
injuries to Hardev Singh, Sarwan Singh 
and Gurmit Singh.” 
No evidence was produced in defence. 


9. The learned Sessions Judge 
accepted the prosecution case regard- 


ing the infliction of injuries by the five- 


accused. He was also of the view that 
the eye witnesses had attempted to 
suppress the part played by them and 
the deceased regarding the injuries to 
be found on the person of Asa Singh. 
This fact in the opinion of the Sessions 
Judge did not justify rejection of the 
evidence of the eye witnesses. The ver- 
sion of the accused was rejected. The 
accused were accordingly convicted and 
sentenced as above. The High Court 
also took the same view of the evidence 
as had been taken by the Sessions 
Judge. The conviction of the accused 
was consequently upheld. 


10. There can be no manner of 
doubt that Hardev Singh, Sarwan 
Singh and Gurmit Singh were killed as 
a result of murderous assault upon 
them. Dr. Radha Krishan who perform- 
ed post-mortem examination on the 
three dead bodies found nine injuries 
consisting of six incised wounds, one 
penetrating incised wound, one abrasion 
and one injury caused by the twisting 
of right arm on the body of Hardev 
Singh. Out of them, the following two 
injuries of Hardev Singh were indivi- 
dually sufficient to cause death in ordi- 
mary course of nature: — 


*(1) An incised wound 4” x 1” x 
bone and brain deep on the left side of 
the scalp 3” above and parallel to the 
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pinna of left ear cutting through the 
underlying lobe bone. 

(2) A penetrating incised wound 
2”x 1/2” x deep into the abdominal 
cavity on the right side of the abdo- 
men 1/2” below the right costal margin 
with. part of small intestines protruding 
through the wound.” 

11. Sarwan Singh was found to 
have four injuries consisting of three 
incised wounds and one penetrating in- 
cised wound on his body. The following 
two injuries of Sarwan Singh were in- 
dividually sufficient to cause death in 
ordinary course of nature: 


“(1) A penetrating incised wound ` 


2” x 3/8” x deep into the left chest ca- 
vity on the left side of front of chest at 
the level of third left intercostal space 
along the left border of sternum. 

(2) An incised wound 2” x 1/2” x 5” 
deep on the front and upper third of 
left thigh.” 

Left femoral artery was found cut un- 
derneath injury No. 2. 

12. Gurmit Singh had three in- 
cised wounds on his body. The follow- 
ing injury of Gurmit Singh was suffi- 
cient in ordinary course of nature to 
cause death. 

“An incised wound 21/2” x Ye" x deep 
and cutting up to the liver substance 
on the right side in front of chest, in 
the right mammary line 41/2” below 
the right nipple in the 9th intercostal 
space cutting through the 9th rib cos- 
tal cartilage.” 


13. According to the prosecu-~ 
tion case, the injuries on the bodies of 
Hardev Singh, Sarwan Singh and Gur- 
mit Singh were caused by the five ac- 
cused in the circumstances given above. 
The accus2d, however. denied that al- 
legation. We have been taken through 
the evidence on record and are of the 
view that the case against Asa Singh, 
Sewa Singh, Darshan Singh and Kehar 
Singh accused-appellants has been ful- 
ly proved. Swaran Singh (P.W. 3) 
Sohan Singh (P.W. 4), Surinder Singh 
(P. W. 5) and Surjeet Singh (P. W. 
6) have deposed about the caus- 
ing of the injuries by Asa Singh, Sewa 
Singh, Darshan Singh and Kehar Singh 
as alleged by the prosecution. The evi- 
dence in this respect was accepted by 
the courts below and Mr. Kohli, who 
took us through that evidence, has not 
been able to point out anything as ma” 
induce us to take a different view. The 
part attributed to Asa Singh, Sewa 
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Singh, Darshan Singh and Kehar Singh 
by the eye witnesses is in accord with 
the medical evidence and we find no 
cogent ground to disbelieve the evidence 
of the eye witnesses in this respect. 
The evidence of eye witnesses is also 
corroborated by the fact that spear P. 1 
stained with human blood was secured 
from Asa Singh. Likewise, spear P. 2 
and kirpan P. 3 both of which were 
stained with human blood, were re- 
covered in pursuance of the disclosure 
statement of Darshan Singh and Sewa 
ISingh accused. 


14, The defence version given 
by Asa Singh and Darshan Singh is not 
at all convincing and has been rightly 
rejected by the courts below. It is in 
our opinion, most difficult to believe 
that Asa Singh and Darshan Singh 
would escape with minor and super- 
ficial injuries if they were attacked in 
their house by Hardev Singh, Sarwan 
Singh and Gurmit Singh who were said 
to have been armed with weapons. Ac- 


cording to Dr. Mela Singh, the injuries . 


which were found on the persons of 
those two accused were of a simple 
nature and most of them were of a 
superficial character. 


; 15. Coming to the case of Iqbal 
Singh, we find that according to the 
prosecution case, he was armed with 
a spear and gave a spear blow on the 
thigh of Sarwan Singh and in the chest 
of Gurmit Singh. None of the two in- 
juries which were attributed to Iqbal 
Singh were found by Dr. Radha Kri- 
shan to be penetrating or punctured 
wounds. There is not even the evidence 
of the doctor that the injury on the 
thigh of Sarwan Singh and the wound 
in the chest of Gurmit Singh could be 
caused with a spear. The nature of 
the two injuries in question, in our 
opinion, was such that it seems likely 
that they were caused with a Kirpan 
and not with a spear. 


16. Another circumstance of 
which note may be made is that no 
spear, much Jess a blood stained spear, 
was recovered during the investigation 
of the case from Iqbal Singh or at his 
instance. We thus find that there are 
circumstances which create reasonable 
doubt regarding the complicity of Iqbal 
Singh. Iqbal Singh must necessarily 
have the benefit thereof. We conse- 
quently accept the appeal in respect of 
Iqbal Singh, set aside his conviction 
and acquit him. The conviction of the 
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other four accused-appellants is main- 
tained. The appeal in respect of them 
is dismissed, g 

Appeal dismissed, 
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The Commissioner of Income Tax, 
Poona, Appellant v, M/s. Manna Ramji 
& Co., Respondent. 

Civil Appeal No. 156 of 1969, D/- 
29-8-1972. 


Index Note :— (A) Income Tax Act 
(1961), S. 28 — Revenue receipt or 
Capital receipt — Compensation in res- 
pect of requisition of part of business 
premises not resulting in complete elo- 
sure of business is a revenue receipt — 
(1967) 1 ITJ 828 (Bom), Reversed. 

(Paras 4. 5) 

Brief Note :— (A) Where the re- 
quisitioning of a part of the business 
premises (Godowns) of an assessee re~ 
sulted not in complete closure of the 
business and the assessee continued his 
business though at a reduced scale, 
the compensation received in respect of 
the requisitioned premises partakes of 
the same character as the profits and is 
liable to be taxed as revenue receipt. 
Requisition, unlike acquisition, is of a 
temporary nature and though it may 
extend over some years, it has not the 
element of permanence, (1967) 1 ITJ 828 
(Bom), Reversed, Case law discussed. 

(Paras 4. 5) 

Index Note:—(B) Income Tax 
Act (1961), S. 28 —— Revenue receipt or 
capital receipt — Determination of — 
Use of precedents. (Para 5) 

Brief Note :— (B) Decided cases can. 
provide illustrations and afford indica- 
tions of the kind of considerations 
which may relevantly be borne in 
mind in approaching the problem whe- 
ther a receipt is a revenue receipt or a 
capital receipt. In the final analysis, 
however, the controversy has to be re- 
solved in the light of the facts and cir- 
cumstances of each individual case. 

(Para 5) 

Index Note :— (C) Income tax Act 
(1961). S. 256— Finding of facts of the 
tribunal are binding on High Court 
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and Supreme Court — AIR 1972 SC 
2315, Foll. (Para 11) 

Index Note: — (D) Income-tax Act 
41961), S. 28—Revenue receipt or capi- 
ial receipt——Determination. (Para 7) 

Brief Note: — (D) The method of 
computing compensation in respect of 
requisitioning certain premises does not 
alter the real character or the essential 
nature of the said receipt. (1922) 12 
Tax Cas 427 and AIR 1961 SC 1579, 
Followed. (Para 7) 


Cases Referred: Chronological Paras 


AIR 1972 SC 26082 ITR 527, 
=1972 Tax LR 151, S. R. Y. 
Siraram Prasad Bahadur v. 
Commr. of Inc. Tax, Andh 
Pradesh 10 

AIR 1972 SC 386=82 ITR 804=: 
1972 Tax LR 163, Commr. of 
Ine. Tax, Punjab, Haryana, 

J. & K. and Himachal Pradesh v. 
Prabhu Dayal 

AIR 1972 SC 231582 TIR 547 
=1972 Tax LR 356, Karnani Pro- 
perties Ltd. v. Commr. of Inc, 
Tax, West Bengal 11 

AIR 1961 SC 98=39 ITR 90. 
Commr. of Inc. Tax, Excess 
Profits Tax Bombay City v. 
Shamsher Printing Press i 

AIR 1961 SC 1579=42 ITR 392, i 
Senairam Doongarmall v, 
Commr. of Ine, Tax 

AIR 1959 SC 291=35 ITR 148, 
Commr. of Inc. Tax Nagpur v. 
Rai Bahadur Jairam Valji 

(1922) 12 Tax Cas 427=1922 SC 
(HL) 112, Glenboig Union Fire- 
clay Co. Ltd. v. Commrs. of 
Inland Revenue 7, 9 

M/s. B. B. Ahuja, R. N. Sachthey 
and S. P. Nayar, Advocates, for Appel- 
lant Mr. R. M. Hajarnavis, Sr. Advocate 

(M/s. S. Balakrishnan, G. P. Sahasra- 

budhe and N. M. Ghatate, Advocates 

with him) for Respondent. 


The following Judgment of the 
Court was delivered by 


KHANNA, J:— This appeal on 
certificate granted by the Bombay 
High Court is directed against the 
judgment of that court whereby it ans- 
wered the question referred to it under 
Section 66 (1) of the Indian Income 
Tax Act, 1922 (hereinafter referred to 
as the Act) in favour of the respondent 
assessee. 

2. The reference arose out of 
the assessment made upon the respond- 


16 


7, 8,9 


A I Ry 


ent firm for the assessment year 1951- 
52, the aczount year for which is the 
Samvat year 2006 (that is, October 22, 
1949 to November 9, 1950). The 
respondent was carrying on business 
for several years in the past in timber 
under the name and style of Manna 
Ramji & Co. in Bhavani Peth Poona 
City. The business premises consist- 
ed of an office and six sheds used for 
storing wood and timber of all kinds. 
The respondent firm constructed the 
six sheds for the purpose of its busi~ 
ness after taking the site thereof on a 
long lease. On May 19, 1944 the Collec- 
tor of Poona requisitioned the premises 
of the respondent under the Defence of 
India Act as from May 19, 1944 for the 
purpose of using them as store houses 
for food grains. Initially the requisi- 
tion order covered the six sheds as 
well as the office of the respondent” 
but at the request of the respondent 
firm the Collector agreed to allow it to 
remain in possession of the office pre- 
mises. In October, 1944 the respondent 
made a claim for Rs. 1,85,200 on ac» 
count of compensation for the requisi- 
tioned premises. In June, 1946 the Col. 
lector offered to pay compensation at 
the rate of Rs. 310 per month. The 
respondent feeling dissatisfied with the 
offer of the Collector, moved the Gov- 
ernment for a reference to arbitration 
under the provisions of the Defence of 
India Act. The Civil Judge, Senior 
Division, Poona was thereafter appoint- 
ed arbitrator on November 10, 1947. 
the Government appointed its Consult- 
ing Surveyor as an assessor to help the 
arbitrator in determining the amount 
of compensation, As against that the 
respondent appointed an architect as 
its assessor. There was considerable dif- 
ference in the estimates of the two 
es oe the amount of com- 

nsation payable to the respondent. 
The Civil Judge, who had eal ap- 
pointed arbitrator, gave his award on 
April 15. 1948. The operative part of 


the award of the arbitrator was as 
under: 


“The Government do pay compen- 
sation to the claimants as follows: 

(1) Rs. 210/- per month for rent of 
the premises from the 15th May 1944 
till the date of restoring the premises 
to the claimants. 

(2) A lump sum of Rs. 1,25,500/- 
For loss of earnings. 

A sum of Rs. 100/- in respect 

of the wooden frames. 
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(4) Interest at 3% on Rs. 1,25,500/- 
from the 15th November, 1944 till the 
date of actual payment.” 


The Government was also ordered to 
pay Rs. 2,000/- as costs to the respon- 
dent, The Government filed an appeal 
against the award of the arbitrator, but 
the same was dismissed by the High 
Court on August 7, 1949. The respon- 
dent was thereafter paid the amount of 
Rs. 1,70.330/10/- in the Samvat year 
2006. The above amount included 
Rs. 1,25,500 on account of lump sum 
for loss of earnings and Rs. 2,000 on 
account of costs of arbitration. 


3- In computing the respon- 
dent’s total income the Income Tax 
Officer brought to tax the two sums of 
Rs. 22.180/- on account of rent receipts 
and Rs. 20,551 on account of interest. 
Besides that, the Income Tax Officer 
brought to tax the sum of Rs. 1,05,074/- 
under Section 10 of the Act by attribut- 
ing it to the respondent’s business in 
timber. This figure of Rs. 1.05,074/- 
was arrived at by deducting out of 
Rs. 1,25,500 a sum of Rs. 20,426/- 
which, according to the Income Tax 
Officer, had been spent by the respon- 
dent in the claim proceedings against 
the Government over and above the 
amount of Rs. 2,000/- which had been 
awarded as costs by the arbitrator. The 
respondent feeling aggrieved by the 
finding of the Income Tax Officer that 
the sum of Rs. 1,05,074 was business 
and taxable receipt filed appeal against 
the order of the Income Tax Officer. 
The Appellate Assistant Commissioner 
accepted the respondent’s appeal and 
held that the above amount was capi- 
tal receipt. On further appeal by the 
department, the Income Tax Appellate 
Tribunal held that the sum of Rs. 1,25, 
500 was a revenue receipt as it had 
been received on account of the Toss of 
earnings of the timber business, The 
respondent was, however, allowed to set 
off the losses of Rs. 4,572 and Rs. 498, 
which had been brought. forward from 
the assessment years 1949-50 and 1950- 
51, against the sum of Rs. 1,05,074. On 
being moved by the respondent, the 
Tribunal referred the following ques- 
tion to the High Court: 


“Whether, on the facts and in the 
circumstances of the case. the sum of 
Rs. 1,05,074/- received by the applicant 
as compensation from the Government 
is taxable as income of the applicant or 
is a capital receipt in its hands?” 


L-T. Commr., Poona y. M. R. & Co, (Khanna J.) [Prs. 2-5] S. C. 517 


The High Court held that the amount 
received by the respondent for the 
requisitioning of the six sheds or go- 
downs was in the nature of capital 
receipt in the hands of the respondent 
firm for the damage sustained in the 
profit making apparatus. It was, in 
the opinion of the High Court, not a 
oe receipt and as such, not tax- 
able. 


4. In appeal Mr. Ahuja on be- 
half of the appellant has assailed the 
judgment of the High Court and has 
urged that the sum of Rupees 1,05,074 
received by the respondent was a Tre- 
venue receipt and not a capital receipt 
as the amount represented the com- 
pensation payable for loss of earnings 
consequent upon the requisition of the 
sheds of the respondent. As against 
that Mr. Hajarnavis on behalf of the 
respondent has urged that the amount 
in question was a capital receipt and 
the decision of the High Court in this 
respect was correct. In our opinion, 
the contention advanced on behalf of 
the appellant is well founded and that 
sum in question represents a revenue 
receipt and not a capital receipt. 


5e In order to resolve the con- 
troversy as to whether the sum of 
Rs. 1.05,074 received by the respondent 
was a revenue receipt or a capital re- 
ceipt we must try to ascertain the true 
nature and character of the pay- 
ment. Although the distinction between 
capital receipt and revenue receipt is 
well recognized, the task of assigning 
it to the appropriate head in border 
line cases is not free from difficulty 
and becomes one of much refine- 
ment. Decided cases ean provide illus- 
trations and afford indications of 
the kind of considerations which 
may relevantly be borne in mind in 
approaching the problem. Tn the final 
analysis. however, the controversy 
would have to be resolved in the light of 
the facts and circumstances of each 
individual case It would, therefore, 
be relevant to look into the circum- 
stances under which the Payment was 
made. In this respect we find that 
after the sheds of the respondent had 
been requisitioned, the respondent 
commenced proceedings for claiming 
compensation. The Civil Judge Poona 
was appointed arbitrator to determine 
the amount of compensation. In the 
course of proceedings before the arbi- 


SX trator, the respondent filed written 
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statement claiming compensation. inter 
alia, for loss of profits. The arbitrator 
by his award dated April 15, 1948 
awarded a sum of Rs. 1,275,500 for loss of 
earnings to the-respondent. In addition 
to that: we have the finding of the 
Tribunal that the respondent firm dur- 
ing the period for which the claim for 
compensation was made had been carry~ 
ing on business in its usual name and 
Style in the same office premises in 
which it used to carry on business 
prior to the requisition of the godowns 
by the Government. The effect of the 
requisition of the godowns, according 
to the Tribunal, was not to stop the 
business of the respondent. On the con- 
trary, the respondent continued to carry 
on the business though at a reduced 
scale. The finding of the Tribunal in 
this respect was as under, 


“As already pointed out, the office 
premises remained with the assessee 
firm and the business of disposing of 
the stock-in-trade continued to be 
directed from that place. Thus this 
was not a case of a business coming to 
a standstill altogether but it is a case 
of carrying on the same business on a 
smaller scale. Even this business was 
earried on by the assessee firm in its 
usual name and style from the same 
office premises from which it used to 
carry it on prior to the requisition of 
the godowns by the Government......... 

any injury was caused to the 
assessee’s business, including the 
capital assets it held for the purpose 
of carrying on that business, it was to 
the volumes of the business and not to 
the profit-making apparatus itself.” 

In the light of the above findings of 
fact, we have no doubt that the amount 
received by the respondent for the loss 
of earnings was revenue receipt. It 
can hardly be disputed that if the res- 
pondent firm had been earning profits 
as a result of its business during the 
years the premises in question remain- 
ed under requisition, the said profit 
would have been treated as revenue 
receipt and liable to be taxed as such. 
The amount received in lieu of the pro- 
fits which would have been earned 
if the premises had not been requisi- 
tioned, in our opinion, would partake 
of the same character as the profits. 
The present is not a case wherein the 
respondent firm was permanently de- 
prived of a source of income. On the 
contrary, the present is a case arising 
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out of requisition of the premises. Re- 
quisition, unlike acquisition, is of a 
temporary nature and though it max 
extend over some years, it has not 
the elemert of permanence. The com- 
pensation paid to the respondent repre- 
sents the supposed profits which the 
respondent would have earned during 
the years the premises remained under 
requisition but which profits the res- 
pondent cculd not earn because of the 
requisition. 


6. A case somewhat similar to` 
the present case is Commr. of Income 
Tax/Excess. Profits Tax, Bombay City 
v. Shamsher Printing Press, 39 ITR 
90 = (AIR 1961 SC 98). The respon- 
dent firm in that case had for the pur- 
pose of its business a printing press. 
The premises in which the press was 
housed were requisitioned by the 
Government and the respondent had 
to shift its business to another place. 
Of the various sums paid as compensa- 
tion for the requisition, the Govern- 
ment paid Rupees 57,435 towards the 
claim of the respondent “on account 
of the compulsory vacation of the pre- 
mises, disturbance and loss of business”, 
It was held by this Court that the 
sum. of Rs. 57,434 had not been receiy-~ 
ed by the respondent for any injury to 
its capital assets, including goodwill. 
The above sum, it was further held, 
had been received as compensation 
for loss of profit and was a revenue 
receipt liakle to tax. 


T: Reference has been made 
by Mr. Hajarnavis to the observations 
in the award of the arbitrator regarding 
the manner of computing the compensa- 
tion payable to the respondent for the 
loss of earning. The arbitrator in this 
connection took the view that the 
amount of two years purchase made by 
the respondent would be the most equit~ 
able and fair figure for determining 
the amount of compensation. The 
lump sum payable to the respondent 
for loss of earning was thus found to 
be Rupees 1.25,500. The important 
thing to note is that the above sum 
was paid to the respondent on account 
of loss „of earning. The method of 
computing the compensation payable 
for the loss of earning would not in 
Our Opinion, alter the real character 
or the essential nature of the receipt 
of the said compensation in the hand 
of the respondent. As observed by 
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Lord Buckmaster in the case of 
Glenboig Union Fireclay Co. Ltd v. 
Commrs. of Inland- Revenue, (1922) 
12 Tax Cas 427 “there is no relation 
between the measure that is used for 
the purpose of calculating a particular 
result and the quality of the figure 
that is arrived at by means of the 
application of that test”. The above 
observation was quoted with approval 
by this Court in the case of Senairam 
Doongarmall v. Commr. of Income 
Tax 42 ITR 392 at p. 397 = (AIR 
1961 SC 1579) and it was held that 
it is the quality of payment that is 
decisive of the character of the pay- 
ment and not the method of the pay- 
ment or its measure as makes it fall 
within capital or revenue. 


8. Reliance has been placed by 
Mr. Hajarnavis on the ratio of the de- 
cision of this Court in the case of 
Senairam Doongarmall, 42 ITR 392 = 
(AIR 1961 SC 1579) (supra). The as- 
sessee family in that case owned a tea 
estate consisting of tea gardens, factories 
and other buildings and carried on the 
business of growing and manufactur- 
ing tea. The factory and other build- 
ings on the estate were requisitioned 
for defence purposes by military autho- 
rities. Though the assessee continued 
in possession of the tea gardens and 
tended them to preserve the plants, 
the manufacture of tea was stopped 
completely. The assessee was paid 
compensation for the years 1944 and 
1945 under the Defence of India Rules, 
calculated on the basis of the out-turn 
of tea that would have been manufac- 
tured by the assessee during that 
period. This Court held that the 
amount of compensation received by 
the assessee was not revenue receipt 
and did not comprise any element of 
income. In arriving at that conclu- 
sion, the Court took note of the fact 
that tax was payable by an assessee 
under the head. “Profits and gains of 
a business” in respect of a business 
carried on by him. As the  assessee 
had not carried on any business at 
all the compensation received by the 
assessee was held to be not profit of 
business. This case, in our opinion 
cannot be of much help to the res- 
pondent because in the present case, 
as Observed earlier, the Tribunal has 
expressly found that the respondent 
was carrying on the business during 
the relevant years. 
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9. Reliance has also been plac- 
ed by Mr. Hajarnavis upon the decision 
of House of Lords in the case of the 
Glenboig Union Fireclay Co. Ltd, 
(1922) 12 Tax Cas 427 (supra). The 
assessee in that case was carrying on 
business for the manufacture of fire- 
clay goods and had taken in connec- 
tion with that business a fireclay field 
on lease, over part of which ran the 
lines of the Caledonian Railway. The 
Railway administration prohibited the 
assessee from excavating the field with- 
in a certain distance of the rails and 
paid compensation therefor in accor- 
dance with the provisions of a statute. 
It was held by the House of Lords that 
this was.a capital receipt as the compen- 
sation was really the price paid “for 
sterilizing the assets from which other- 
wise profits might have been obtained”. 
It would follow from the above that 
the fireclay field was accepted to be 
a capital asset which was to be utiliz- 
ed for the carrying on of the business 
of manufacturing fireclay goods. When 
the assessee was prohibited from ex- 
ploiting the field, it was considered to 
be an injury inflicted on his capital asset. 
The case of Glenboig Union Fireclay 
Co. Ltd., (1922) 12 Tax Cas 427 (supra) 
was cited before this Court in Commr. 
of Income Tax, Nagpur v. Rai Bahadur 
Jairam Valji, 35 ITR 148 = (AIR 
1959 SC 291) and in Senairam Doongar- 
mall, 42. ITR 392 = (AIR 1961 SC 
1579) (supra) and was distinguished on 
the ground that it related to the 
sterilization and distruction of a capi- 
tal asset. In the present case there has 
been no sterilization and destruction of 
the capital asset of the respondent firm. 
As such, the case of The Glenboig 
Union Fireclay Co. Ltd. cannot afford 
much assistance in the present case. 


10. Reference has also been 
made by Mr. Hajarnavis to the cases 
of S. R. Y. Sivaram Prasad Bahadur v. 
Commr. of Income Tax. Andhra 
Pradesh, 82 ITR 527 = (AIR 1972 SC 
260) and Commr. of Income Tax, 
Punjab, Harvana, Jammu and Kashmir 


. and Himachal Pradesh v. Prabhu Dayal, 


82 ITR 804 = (AIR 1972 SC 386). 
Sivaram Prasad Bahadur’s. case relat- 
ed to interim payments made under 
the Madras Estates (Abolition and Con- 
version into Ryotwari) Act, 1948: of a 
former holder of an estate which had 
been abolished during the period be- 
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tween the taking over of the estate 
and the final determination and deposit 
of compensation under that Act. It was 
held to be a capital receipt and not 
Tiable to tax. Prabhu Dayal’s case re- 
Tated to an assessee who had discover- 
ed by ‘chance the existence of Kankar 
in the Jind State. The assessee brought 
about an agreement between the State 
and one Shanti Prasad Jain for the 
acquisition of sole and exclusive mono~ 
poly rights for manufacturing cement. 
Shanti Prasad Jain transferred his 
rights under the agreement to a com- 
pany of which the assessee was one of 
the promoters. For the services ren- 
dered by him, the company agreed to 
pay the assessee a commission of 1 
per cent. on the yearly net profits 
earned by the company. The agree- 
ment was acted upon. till 1950 where- 
after the company did not pay the 
commission to the assessee. The as- 
sessee filed a suit which ended in a 
compromise. In terms of the compro- 
mise, the assessee was paid certain 
amounts as commission for the years 
1951, 1952 and 1953 and a further sum 
of Rupees 70.000 by way of compensa- 
tion for the determination of the agree- 
ment between him and the company 
as from January 1, 1954. Question 
which arose for determination was 
whether the sum of Rupees 70,000 was 
capital receipt in the hand of the as~ 
sessee. The assessee, it was found, had 
not engaged either in the business of 
discovering kankar or any minerals or 
în the business of bringing about agree- 
ment between the parties. There was 
indeed, no evidence that he was a busi- 
ness man. It was held that none of 
the activities of the assessee could be 
considered to be business activity 
The compromise, in the opinion of 
this Court, destroyed an income yield- 
ing asset of the assessee and in its 
place he was given Rupees 70,000 as 
compensation. The sum of Rupees 
70,000 was accordingly held to be 
capital receipt. It is manifest from 
the narration of the facts of Sivaram 
Prasad Bahadur and Prabhu Dayal’s 


ease that there is no similarity between . 


those cases and the present case. As 
such, these two decisions cannot be 
of any avail to the respondent. 


11. It may also be mentioned 
that Mr. Hajarnavis has assailed the 
findings of fact of the Tribunal. In 
this respect we are of the view that 
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the Tribunal is the final fact finding 
authority, It is for the Tribunal to 
find facts and it is for the High Court 
and this Court to lay down the law 
applicable to the facts found. Neither 
the High Court nor this Court has 


jurisdiction to go behind or to ques-|' 


tion the statement of facts made by 
the Tribunal. The statement of case is 
binding cn the parties and they are 
not entitled to go behind the facts of 
the Tribunal in the statement. When 
the question referred to the High 
Court speaks of “on the facts and cir- 
cumstances of the case”, it means on 
the facts and circumstances found by 
the Tribunal and not on the facts and 
circumstanres as may be found by the 
High Court (see Karnani Properties 
Ltd. v. Commissioner of Income Tax 
West Bengal, 82 ITR 547 = (AIR 1972 
SC 2315). 


12. As a result of the abové, 
we accept the appeal, set aside the 
judgment cf the High Court and answer 
the question referred by the Tribunal 
in favour of the department. In our 
Opinion, tha sum of Rupees 1,05.074 
received by the respondent as compen- 
sation from the Government was tax- 
able as income of the respondent and 
was not a capital receipt. In the circum- 
stances of the case, we leave the parties 
fo bear their own costs of this Court 
as well as in the High Court. 


Appeal allowed. 
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REDDY AND E. R. KHANNA, JJ. 
Aluminium Corporation of India 
Ltd.. Appellant v. Commissioner of In- 
come-tax, West Bengal, Respondent. 
. Civil Appeal No. 394 of 1969, D} 
29-8-1972. 


Index Note :— (A) Income-tax Act 
(1922), S. 10 (2) (xv) — Commission 
paid to Selling Agent — Whether de- 
ductible expenditure — Mlustrative 
case — 71 ITR 371, Reversed. 
(Paras 7, 8, 10) 
Brief Note :— (A) Certain Commis- 
sion was paid by a manufacturer to 
its selling agent in pursuance of an 
agreement. The agreement was nof 
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treated as sham by the assessing autho- 
rity and on the contrary deduction in 
“respect of the commission was allowed 
in the previous years, In the assess- 
ment year under dispute deduction was 
disallowed on ground that the sales 
were made directly and not through 
Selling agent, though the agreement 
provided for such direct sales. The 
plea that the sales were canvassed by 
the selling agent was also not rejected. 


Held, in the facts and circumstances 
of the case the commission paid was 
wholly expended for the purpose of 
business of the assessee and hence was 
deductible, (1969) 71 ITR 371, Reversed. 
(1967) 63 ITR 57 (SC), Distinguished. 
AIR 1967 SC 1435 and AIR 1969 SC 
609, Relied on. (Paras 7, 8, 10) 


Mr. A. K. Sen, Sr. Advocate (Mrs. 
Leila Seth, M/s. O. P. Khaitan and B. 
P. Maheshwari. Advocates with him) 
for Appellant M/s. S. K. Naiyar, R. N. 
Sachthey and S. P. Nayar, Advocates, 
for the Respondent. 

Cases Referred: Chronological Paras 

AIR 1969 SC 609=72 ITR 612, 

J. K. Woollen Manufacturers v. 
Commr, of Inc. Tax U. P. 

ATR 1967 SC 1435 = 65 ITR 381, 
Commr. of Inc Tax Bombay v. 
Walchand and Co. Pvt. Ltd. 9 

(1967) 63 ITR 57 (SC), Swadeshi 
Cotton Mills Ltd. v. Commr. of 
Inc. Tax 9, 11 


; The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This is an assessee’s 
appeal by certificate under S. 66A (2) 
of the Indian Income-tax Act, 1922 (to 
be hereinafter referred to as the Act). 
The Income-tax Appellate Tribunal. 
Calcutta ‘B’ Bench as per the directions 
given by the High Court in an applica- 
tion under S. 66 (2) submitted the fol- 
lowing question for ascertaining the 
Opinion of the High Court. 


“Whether on the facts and in the 
circumstances of the case, the Tribunal 
was right in holding that the sum of 
Rs. 1,56,806/- was wholly and exclu- 
Sively laid out for the purpose of busi- 
ness and as such allowable as a busi- 
mess expenditure.” 


2. The High Court has answer- 
ed that question in the negative and in 
favour of the Revenue. The correctness 
of the decision of the High Court is 
challenged before us by the assessee, 


~ 
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3. The question referred to the 
High Court for its opinion proceeds on 
the basis that the facts and circumstan~ 
ces of the case as found by the Tribu- 
nal are not in dispute but what is dis- 
puted is the legal effect of the facts 
and circumstances found by the Tribu- 
nal. As held by this Court in the ear- 
lier decisions that when a question 
refers to the facts and circumstances in 
the case, it means the facts and cir- 
cumstances as found by the Tribunal. 
If any party wants to challenge the cor- 
rectness of the findings given by the 
Tribunal either on the ground that the 
Same is not supported by any evidence 
‘on record or is based on irrelevant or 
inadmissible evidence or is unreason- 
able or perverse a question raising 
any one of those grounds must be 
sought for and obtained. It is needless 
to say that the jurisdiction of the Higt 
Court in a reference under S. 66 is 
only an advisory jurisdiction. That be- 
ing so it can only pronounce its opinion 
on the questions referred to it. It is 
trite to say that it cannot sit as an ap- 
pellate court over the decision of the 
Tribunal. Bearing these facts in mind, 
let us now proceed to set out the fact. 
as found by the Tribunal. 

4. The controversy in this case 
relates to the assessment of the asses- 
see for the assessment year 1955-56, the 
corresponding previous year being the 
rit ae year ending on March 31, 

5. By an agreement dated De- 
cember 30, 1949, the assessee Company 
appointed M/s. J. K. Alloys Ltd. as the 
selling agents for selling its aluminium 
products. The agreement was effective 
for a period of 5 years from April 1. 
mon The rae ae of the agree- 

are 9 Hy Vy Q; - 
Te a , 9, 14 and 15. They 

“1. That the Agents shall act as 
the Selling Agents of all Aluminium 
Ingots, Sheets, Circles, Expended Metal, 
Shots. Utensils and Anodised and alloy 
goods manufactured by the Principal. 

2. That this Agreement shall com- 
mence from the Ist day of April, 1950 
and shall continue, unless otherwise 
determined by mutual consent of the 
a till the 3lst day of March, 


6. That the Principal will’ allow 
the Agents discount in the manner in- 
dicated hereunder on sale of all pro- 
ducts of the Principal effected by the 
Agents either by themselves or through 
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Sub-Agents appointed by them or 
directly by the Principle themselves: 


Alumnium Ingots 14% 
Aluminium Sheets & Cycles 24 d 
Aluminium Expanded Metal 124% 


Aluminimum Utensils & anodised 
and alloy goods 173% 
Aluminium Shots 5% 
Provided always that the rates of 
discount abovementioned or any of 
them may be varied by mutual consent 
of the parties. 


8. That the Agents shall be res- 
ponsible for payment of the price and 
all other moneys to the Principal im- 
mediately after the goods leave the 
Principal’s works or godown. Such 
payment will be made on presentation 
of necessary papers or documents by 
the Principal to the Agents and not 
later than a fortnight after the date the 
goods shall have been despatched. In 
default of payment as aforesaid the 
Principal will be entitled to charge in- 
terest until, realisation at the rate of 
six per cent per annum on the balance 
for the time being outstanding. 

9. That the Agents will be responsi- 
ble for the due fulfilment of all con- 
tracts made by them whether for ready 
or forward sales and also for the conse- 
quences of any breach of contract by 
any customer and for all losses and 
damages arising therefrom to the Prin- 
cipal provided there shall be no de- 
fault on the part of the Principal when 
manufacturing or giving delivery of 
any goods required or sold under any 
contract in compliance with the stipula- 
tions thereof. 

14. That the parties may by mu- 
tual consent agree to continue after the 
expiry of the 31st day of March, 1955 
on the same terms and conditions as 
are herein contained or any modifica- 
tion thereof as they may decide in 
which case the agency business ‘shall 
be terminated by either party giving 
to the other Jess than three months’ 
notice in writing sent by Registered 
Post and such notice shall be deemed 
to have been given seven days after 
the same has been posted. 

15. Notwithstanding anything con- 
tained in any of the foregoing clauses 
if the Agents shall fail to make any 
payments as herein provided or commit 
any breach of any covenant herein con- 
tained and on the part of the Agents 
to be observed and performed the Prin- 
cinal shall have right at any time to 


terminate this Agreement by giving to 
the Agents one month’s notice in res- 
pect thereof.” 

6. In the relevant year of ac 
count, the assessee paid to M/s. J. K- 
Alloys Ltd. Rs. 1,56,806/- as selling 
agency ccmmission in accordance with 
the terms of the agreement. The 
Income-tax Officer disallowed the 
claim for deduction of that amount on 
the ground that the payment had not 
been made on business considerations. 
On appeal the Appellate Assistant Com- 
missioner agreed with the conclusion 
reached by the Income-tax Officer that 
the payment had been made for some 
extra commercial considerations but he 
further held that the agreement had 
not been acted upon. On a further ap- 
peal. the Income-tax Appellate Tribu- 
nal opined that it was unable to concur 
with the view taken by the Income- 
tax authorities that the agreement had 
not been acted upon and that the pay- 
ment had been made for some extra 
commercial considerations. In the course 
of its order it observed: 


“There is no dispute that the 
amount in question was actually paid 
as commission to Messrs. J. K. Alloys 
Ltd. It is also common ground that all 
the sales during the year were effected 
directly ty the appellant and no sales 
were effected by the selling agents. On 
these facts, the Appellate Assistant 
Commissioner concluded that the agree- 
ment had not been acted upon and that 
the payment was made for some extra 
commercial considerations, We are af- 
raid, weare unable to concur with the 
Appellate Commissioner. The mere fact 
that no sales were effected during the 
year of account by the selling agents 
themselves does not, necessarily, mean 
that the agreement was not acted up- 
on. In fact, clause 6 of the agreement 
quoted above explicitly refers to the 
fact that the agents shall be entitled to 
the payment of the discount even if all 
the sales were effected directly by the 
Principals themselves. The agreement 
has not been impugned by the Depart- 
ment as & sham and collusive transac- 
tion in fact the entire selling agency 
commissicn paid to Messrs. J. K. Alloys 
Ltd. had all along been allowed by the 
Department as an admissible expendi- 
ture in the hands of the assessee upto 
the assessment for the year 1954-55. 
Evidently, the agreement in question 
had been entered into bona fide and 
had been acted upon” 
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Te The only ground on which 
the Income-tax Officer as well as the 
Appellate Assistant Commissioner dis- 
allowed the commission paid was that 
during the accounting year all the 
sales were effected directly by the as- 
sessee and no sales were effected by 
the selling agents. But those authorities 
failed to take note of the fact that apart 
from the fact that the selling agents 
were entitled to discount even in res~ 
pect of the sales directly made by the 
assessee, the agents were responsible 
for the payment of the price due from 
the purchasers immediately after the 
goods left the Principal’s works or 
godown. Such payment had to be made 
on presentation of necessary papers or 
documents by the assessee, not later 
than a fortnight after the date the goods 
were despatched. In default of pay- 
ment as aforesaid, the assessee was 
entitled to charge interest until realisa- 
tion at the rate of six percent per an- 
num on the balance for the time being 
outstanding. Under cI. (9) of the 
agreement, the agents were also res- 
ponsible for due fulfilment of all con~ 
tracts made by them whether for ready 
or forward sales and also for the con- 
sequences of any breach of contract by 
any customer and for all losses and 
damages arising therefrom to the asses- 
see provided there was no default on 
the part of the assessee in manufactur- 
ing or giving delivery of any goods 
required or sold under any contract 
in compliance with the terms of the 
agreement. The Income-tax Officer, 
the Appellate Assistant Commissioner 
also overlooked the fact that in the 
previous years, the commission paid by 
the assessee to the selling agents had 
been considered as deductible expendi- 
ture. From this it follows that from 
1950 to 1954, the agents did function in 
accordance with the terms of the agree- 
ment. It was contended before the Ap- 
pellate Assistant Commissioner that 
even though the sales were directly 
effected by the assessee, they were 
canvassed by the selling agents. Neither 
the Income-tax Officer nor the Appel- 
late Assistant Commissioner has held 
against that plea. Under these circumst- 


ances, the Tribunal rightly came to the- 


conclusion that the commission paid 
was an expenditure expended wholly 
and exclusively for the purpose of as- 
sessee’s business, as provided in sec- 
tion 10 (2) (xv). 
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8. The only reason that per- 
suaded the High Court to come to the 
conclusion that the expenditure in 
question was not expended for the pur- 
pose of the assesses’s business was that 
in the accounting year all sales were 
directly effected by the assessee and 
no sale was effected by the selling 
agents. But the High Court overlook- 
ed clauses 6, 8 and 9 of the agreement 
referred to earlier. It also overlooked 
the significance of the fact that in the 
earlier years the commission paid to 
the selling agents had been considered 
as deductible expenditure. It also did 
not take notice of the contention of the 
assessee that though the sales were 
directly effected by the assessee, they 
were all canvassed by the selling 
agents, 

9. It is true that under S. 10 
(2) (xv), it is for the Income-tax Of- 
ficer to decide whether any remunera- 
tion paid by an assessee to his selling 
agents was wholly or exclusively ex- 
pended for the purpose of his business. 
Jt is also true that the mere fact that 
the assessee establishes the existence of 
an agreement between him and his 
agents and the fact of actual payment, 
the discretion of the Income-tax Offi- 
cer to consider whether the expendi- 
ture was made exclusively for the pur- 
pose of the business is not taken away — 
see the decision of this Court in Swa- 
deshi Cotton Mills Co. Ltd. v. Commr. 
of Income-tax, U. P. (1967) 63 ITR 
57 (SC). The expenditure incurred must 
be for commercial expediency. But as 
observed by this Court in Commis- 
sioner of Income-tax, Bombay v. Wal- 
chand & Co. Private Ltd. 65 ITR 381= 
(AIR 1967 SC 1435) that in applying 
the text of commercial expediency 
for determining whether an expendi- 
ture was wholly and exclusively laid 
out for the purpose of the business. 
reasonableness of the expenditure has 
to be adjudged from the point of view 
of the businessman and not of the reve- 
nue. In J. K. Woollen Manufacturers v. 
Commissioner of Income-tax U. P., 72 
ITR 612=(AIR 1969 SC 609) after ap- 
plying the rule laid down in Walchand 
& Co’s case (supra) that in applying 
the test of commercial expediency for 
determining whether an expenditure 
was wholly and exclusively laid out 
for the purpose of the business, reason- 
ableness of the expenditure has to be 
adjudged from the point of view of 
the businessman and not of the income- 
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tax department, this Court proceeded 
to observe: 


"It is, of course, open to the Ap- 
pellate Tribunal to come to a conclu- 
sion either that the alleged payment is 
not real or that it is not incurred by 
the assessee in the character of a trader 
or it is not laid out wholly and exclu- 
sively for the purpose of the business 
of the assessee and to disallow it.” 


Tn the instant case, if not the case of 
the Revenue that the assessee did not 
pay the commission in question nor is 
its case that the expenditure in ques- 
tion was not incurred by the assessee 
in the character of a trader, There- 
fore the only question that remains to 
be considered is whether it was not 
expended wholly or exclusively for the 
purpose of the business of the assessee. 
[The Tribunal after taking into consi- 
deration the various terms of the agree- 
ment as well as the significance of the 
deduction given in the earlier assess- 
ment years came to the conclusion that 
the Income-tax Officer and the Appel- 
late Assistant Commissioner erred in 
their opinion that the expenditure was 
not incurred for any commercial ex- 
pediency or that the agreement was not 
in force in the relevant accounting year. 
The Tribunal has given good reasons in 
support of its conclusion. The primary 
facts found by the Tribunal and the 
factual inference drawn therefrom was 
not open to review by the High Court. 


11-12. The High Court errone~ 
ously thought that the facts of this case 
fell within the ratio of the decision of 
this Court in Swadeshi Cotton Mill’s 
ease, (1967) 63 ITR 57 (SC) (supra). 
The facts of that case were as 
follows: Therein appellant company 
was managing agents whose remunera- 
tion was an office allowance of Rupees 
5,000/- per month and 10% of the net 
profits of the company. Under article 
118 of the articles of association of the 
company, its directors were each en- 
titled to a remuneration of Rs. 100 per 
month. At an extraordinary general 
meeting of its shareholders article 118 
was amended to provide for the pay- 
ment to the directors of a commission 
of 1% of the net profits of the company 
in addition to their monthly remunera- 
tion and as a result the five directors 
of the company became entitled to a 
sum of Rs. 28.218 each for the calen- 
dar year 1948. The Tribunal found that 
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the payment of the commission to the 
directors was for extra commercial rea~ 
Sons on the grounds: (i) that they did 
not render any special service in that 
year (ii) that the management of the 
company was done by the managing 
agents and very little was done by 
the directors (iii) that the remunera- 
tion of Rs. 100 per month was not con= 
sidered by the directors to be inade- 
quate in earlier years (iv) that the in- 
crease in the company’s profits by 
about Rs. 30 lakhs was due to the con- 
trol of cloth having been lifted and not 
to any special exertion of the directors. 
On the basis of those findings which 
were all findings of fact, the Tribunal 
came to the conclusion that the com- 
mission paid to the directors cannot be 
considered as expenditure incurred 
wholly and exclusively for the purpose 
of the business. The High Court as well 
as this Ccurt accepted the findings 
reached by the Tribunal. From the 
facts of that case, it is clear that the 
payment of commission made to the 
directors was not because of any com- 
mercial expediency but for collateral 
reasons. Hence the rule laid down in 
that decision is inapplicable to the facts 
of the present case. 


13. In the result we allow this 
appeal, set aside the judgment of the 
High Court and answer the question 
referred under S. 66 (2) in the affirma- 
tive and in favour of the assessee. The 
Revenue shall pay the costs of the ap- 
pellant both in the High Court and in 
this Court. 


Appeal allowed. 
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(V 60 C 108) 

(From Allahabad: (1966) 2 ITJ 435) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

M. K. Brothers (P) Ltd. Appellant 
v. C. I. T. Kanpur, Respondent. 

: Civil Appeal No. 342 of 1969, D/- 
29-8-1972. 

Index Notes — Income Tax Act 
(1922) S. 10—Expenditure incurred for 
the purpose of acquiring the sole sell- 
ing agency right constitutes capital ex- 
penditure even though payment is 
made periodically — (1955) 27 ITR 34 
(SC) and AIR 1964 SC 758; Rel. on — 
(X-Ref: S. 4). (Paras 4, 6) 


IP/JP/F80/72/GDR 


1973 
Cases Referred: Chronological Paras 
AIR 1964 SC 758=(1963) 48 ITR 
222, P. H. Divecha v. Commr. of __ 
Tncome-tax. Bombay City I 4 
(1955) 27 ITR 34 = (1955) 1 SCR 
972, Assam Bengal Cement Co. 
Ltd. v. Commr. of Income 
Tax, West Bengal 
_ Mr. B. P. Maheshwari, Advocate, 
for Appellant; M/s. T. A. Ramachan- 
dran, R. N. Sachthey and S. P. Nayar 
Advocates, for Respondent. 

The following Judgment of the 
Court was delivered by 

KHANNA, J.:— This appeal on cer- 
tificate granted by the Allahabad High 
Court is directed against the judgment 
of that court whereby it answered the 
following two questions referred to it 
under Section 66 (1) of the Indian 
Income Tax Act, 1922 (hereinafter 
referred to as the Act) against the ap- 
pellant and in favour of revenue: 

“1) Whether on the facts and ona 
true and proper interpretation of the 
‘agreement dated 31-7-1956, between 
the British India Corporation and the 
appellant company, the letters of Sri 
Kailash Nath Agarwal, the letters of 
Managing directors, the sum of Rupees 
43,333/- retained by the British India 
Corporation and adjusted by it to the 
credit of Sharma & Co. was the assess- 
able income of the appellant company? 

2) Whether on the facts and cir- 
cumstances of the case, the sum of 
Rs. 43,333/- represented an expenditure 
under section 10?” 

2. The matter relates to the 
assessment year 1956-57. The appellant 
is a private limited company and Kai- 
lash Nath Agarwal is one of its direc- 
tors. As per agreement dated July 31, 
1956 the appellant was appointed with 
effect from April 1, 1955 the sole sell- 
ing agent of the Kanpur Cotton Mills 
for the sale of yarn and cloth manu- 
factured by the said mills. The Kanpur 
Cotton Mills is owned by the British 
India Corporation (hereinafter referred 
to as BIC). Prior to the appellant’s 
appointment Sharma & Co., a partner- 
ship firm, was functioning as the sole 
selling agent of the Kanpur Cotton 
Mills. The amount due by Sharma & 
Co. to the Kanpur Cotton Mills as on 
March 21, 1955 was Rs. 8,39,350/15/6 
inclusive of interest. On March 23, 1955 
a letter was addressed on behalf of 
Sharma & Co. to the Managing Direc- 
tor of BIC stating that an agreement 


ro 


M. K. Bros. (P) Ltd. v. C. I, T, Kanpur (Khanna J.) [Prs. 1-2] S. C. 525 


had been entered into with Kailash 
Nath Agarwal whereby Sharma & Co. 
had agreed to give up the sole selling 
agency of the Kanpur Cotton Mills. 
The Managing Director of BIC was 
requested to appoint Kailash Nath 
Agarwal or any firm or company form- 
ed by him for this purpose as the sole 
selling agent in place of Sharma & Co, 
Reference was also made in that letter 
to an agreement between Sharma & 
Co. and Kailash Nath Agarwal in the 
following words: 

“As you will notice from the agree- 
ment with Sri Kailash Nath Agarwal 
we are entitled to receive one seventh 
of the commission due to the new sell- 
ing agency or to a sum of Rs. 50,000/- 
per annum whichever is greater 
till your dues with interest are fully 
liquidated. We do hereby authorise 
you to retain this amount thus becom- 
ing due to us out of the commission 
payable to the agency and adjust the 
same to our firm’s account with the 
Corporation.” 

On the same day, ie. March 23, 1955 
Kailash Nath Agarwal addressed a Tet- 
ter to the Managing Director of BIC 
informing him of the agreement with 
Sharma & Co. and requesting for the 
grant of sole selling agency to the ap- 
pellant. The letter concluded as follows: 

“I hereby authorise you in case 
you are pleased to grant your sole sell- 
ing agency to my said firm to retain 
one-seventh of our commission for 
adjustment in the account of M/s. 
Sharma & Co. with minimum of Rupees 
50,000/- per annum till your dues 
against them are cleared with interest.” 
The Managing Director of BIC later on 
that day, i.e. March 23, 1955 addressed 
a letter to Sharma & Co. accepting its 
resignation from the sole selling agency 
of the Kanpur Cotton Mills and about 
the appointment of Kailash Nath Agar- 
wal or his nominee as the sole selling 
agent in succession to Sharma & Co. 
In regard to the liquidation of dues 
from Sharma & Co. the Managing 
Director of BIC wrote: 

“As agreed between Shri Kailash 
Nath Agarwal and yourselves we shall 
deduct one seventh of the commission 
or Rs. 50,000/- whichever is greater 
out of the commission earned by the 
new sole selling agents and credit the 
same to your account with us till our 
dues against you standing today at Rs. 
8.39,350/15/6 are completely. liquidated 
with interest thereon at 6%.” 
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On June 31, 1956 an indenture was exe- 
cuted by BIC and the appellant relat- 
ing to the appointment ofthe appellant 
as the sole selling agent of the Kanpur 
Cotton Mills for the sale of yarn, cloth 
and cotton manufactures with effect 
from April 1, 1955. In this indenture 
the appellant ratified the agreement 
entered into by Kailash Nath Agarwal 
with Sharma & Co. on March 23, 1955 
and authorised BIC “to give effect to 
the said agreement generally and in 
particular to ratain an amount equal to 
one-seventh of the trade discount of 
13/4% due to the sole selling agents 
with a minimum of Rs. 50,000/- per- 
annum so that the amount payable to 
the sole selling agents shall be the 
amount payable at the rate of 13/4% 
minus the aforesaid amount retained 
by the corporation as payable to 
M/s. Sharma & Co.” Clauses 12 and 13 
of the indenture were as under: 


“Clause 12 


That in the event of the dissolu- 
tion of M/s. Sharma & Co. before the 
complete repayment of their liability 
the sole selling agents agree that the 
corporation may continue to retain an 
amount equal to one-seventh of the 
trade discount of 1 3/4% or Rs. 50,000/- 
whichever is greater and adjust it to- 
wards such dues of M/s Sharma & Co. 
-as may then be standing. 


Clause 13 


That the authority given above to the 
corporation to retain and adjust a part 
of the trade discount towards the out- 
standing against M/s. Sharma & Co. will 
not be revocable and will be binding 
on the sole selling agents, their suc- 
cessor, or assigns only so long as they 
act as the corporation’s sole selling 
- agents and will be deemed to be a con- 
dition on which the sole selling agency 
has been granted to the agents. The 
agents will have no claim whatsoever 
to any such amounts retained out of 
their normal trade discount and ad- 
justed in the account of M/s Sharma & 
Co. as if the amount so retained was 
not payable to them.” 


3. During the year under refer- 
ence, the commission as per terms of 
the indenture dated July 31, 1956 pay- 
able to the appellant amounted to 
Rs. 2,06,283. Out of this amount, 
Rs. 43,333 were retained by BIC under 
the contract for adjustment against the 
outstanding dues of Sharma & Co. in 
accordance with the terms of the in- 
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denture, In its statement of account the 
appellant credited the full amount of 
commission of Rs. 2,06,283 to its pro- 
fit and loss account. The sum of Rupees 
43,333 was, however, shown as a deduc- 
tion therefrom. During the assessment 
proceedings, the Income Tax Officer 
disallowed the above deduction. The 
order of the Income Tax Officer in 
this respect was upheld by the Appel- 
lant Assistant Commissioner in appeal! 
as well as by the Income Tax Appel- 
late Tribunal in second appeal. On 
application filed by the appellant, the 
Tribunal referred the questions re- 
produced earlier to the High Court. 
The High Court, as stated above, ans- 
wered the two questions against the 
appellant, ` 


4. In appeal Mr. Maheshwari 
on behalf of the appellant has argued 
that the amount of Rs. 43,333 was a 
permissible deduction and the High 
Court was in error in deciding this 
matter against the appellant. There is, 
in our opinion, no force in this conten- 
tion and we agree with Mr. Ram 
Chandran, learned counsel for the res- 
pondent, that the judgment of the High 
Court should be upheld. It would ap- 
pear from the resume of facts given 
above that in March 1955 an amount 
of Rs. 8,39.350/15/6 was due to BIC 
from the firm Sharma & Co. who was 
the previous sole selling agent.of the 
Kanpur Cotton Mills. As a result of 
agreement between the appellant, BIC 
and Sharma & Co. the appellant under- 
took to discharge the liability of Sharma 
& Co. in lieu of being appointed the 
sole selling agent of the Kanpur Cot- 
ton Mills in place of Sharma & Co. It 
can, therefore, be said that the appel- 
lant got the sole selling agency of the 
Kanpur Cotton Mills in consideration 
of its.agreeing to pay Rs. 8,39,350/15/6 
which was the amount due from Shar- 
ma & Co. to BIC. It is not disputed 
by Mr. Maheshwari that if the amount 
of Rs. 8,39,350/15/6 had been paid by 
the appellant in lump sum in considera- 
tion of its being appointed the sole sel- 
ling agent of the Kanpur Cotton Mills, 
the payment would have constituted 
capital expenditure as it was an amount 
paid for acquiring or bringing into ex- 
istence an asset or advantage for the 
enduring benefit of the business. The 
fact that the amount was paid not 
in lump sum but was paid in instal- 
ments through deductions out of the 
commission due to the appellant would 
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not, in our opinion, make any differ- 
ence. The answer to the question as 
to whether the money paid is a revenue 
expenditure or capital expenditure 
depends not so much upon the fact as 
to whether the amount paid is large 
or small or whether it has been paid 
in lump sum or by instalments, as it 
does upon the purpose for which the 
payment has been made and expendi- 
ture incurred. It is the real nature and 
quality of the payment and not the qua- 
ntum or manner of the payment which 
would prove decisive. If the object 
cf making the payment is to acquire 
a capital asset, the payment would 
partake of the character of a capital 
payment even though it is made not 
in lump sum but by instalments over a 
period of time. On the contrary, pay- 
ment made in the course of and for 
the purpose of carrying on business or 
trading activity would be revenue ex- 
penditure even though the payment is 
of a large amount and has not to be 
made periodically. As observed by this 
Court in the case of Assam Bengal 
Cement Co. Ltd. v. Commr. of Income 
Tax, West Bengal, (1955) 27 ITR 34 
at p. 45 (SC), if the expenditure is 
made for acquiring or bringing into 
existence an asset or advantage for the 
enduring benefit of the business it is 
properly attributable to capital and is 
of the nature of capital expenditure. If 
on the other hand it is made not for 
the purpose of bringing into existence 
any such asset or advantage but for 
running the business or working it 
with a view to produce the profits it 
is a revenue expenditure. If any such 
asset or advantage for the enduring 
benefit of the business is thus acquired 
or brought into existence it would be 
immaterial whether the source of the 
payment was the capital or the income 
of the concern or whether the payment 
‘was made once and for all or was made 
periodically. The aim and object of the 
expenditure would determine the 
character of the expenditure whether it 
is a capital expenditure or a revenue 
expenditure. The source or the man- 
ner of the payment would then be of 
no consequence. We may also in this 
connection refer to the following ob- 
servations of this Court in the case of 
P. H. Divecha (Deceased) and After 
Him His Legal Representatives v. 
Commr. of Income Tax, Bombay City I 


(1963) 489 ITR 222= (AIR 1964 SC 758): 
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“It may also be stated as a general 
tule that the fact that the amount in- 
volved was large or that it was periodic 
in character have no decisive bearing 
upon the matter. A payment may even 
be described as “pay”, “remuneration”, 
ete., but that dees not determine its 
quality, though the name by which it 
has been called may be relevant in 
determining its true nature. because 
this gives an indication of how the per- 
son who paid the money and the person 
who received it viewed it in the first 
instance, The periodicity of the payment 
does not make the payment a recurr- 
ing income because periodicity may be 
the result of convenience and not neces- 
sarily the result of the establishment of 
a source expected to be productive 
Over a certain period. These general 
principles have been settled firmly by 
this court in a large number of cases.” 


e 5. Although the above observa- 
tions were made in the context of 
periodic receipts, they have a direct 
bearing even on cases relating to perio- 
dic payments. 


6. Mr. Maheshwari has referred 
to clause 13 of the indenture repro- 
duced above and has contended that 
the appellant could make no claim to 
the amount of Rs. 43.333 which had 
been retained by BIC. This fact, in our 
Opinion, would make no material dif- 
ference so far as the true nature of that 
amount was concerned. The amount 
was deducted by BIC in pursuance of 
the agreement entered into by the ap- 
pellant with BIC and Sharma & Co, 
according to which the appellant had 
to pay that amount in the form of 
deduction out of its commission in con- 
sideration of being appointed the sole 
selling agents of the Kanpur Cotton 
Mills. The present is a case relating to 
the application of income to discharge 
a liability incurred not in the course of 
running the business but a liability 
undertaken for the purpose of acquir- 
ing the sole selling agency right which 
was indisputably an asset of capital 
nature. 


T. The appeal consequently fails 
and is dismissed with costs. 


Appeal dismissed. 
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(V 60 C 109) 
(From: Patna)" 


K. S. HEGDE, A. N. GROVER AND 
D. G. PALEKAR, JJ. 


Shaukat Hussain @ Ali Akram and 
others, Appellants v. Smt. Bhunesh~- 
wari Devi (dead) by L. Rs. and others, 
Respondents. 


Civil Appeal No. 771 of 1967, D/- 
25-8-1972. 

Index Note: — (A) Constitution of 
India, Art. 136 — New plea — Appeal! 
arising out of an objection under Sec- 
tion 47 Civil P.C. challenging validity 
of sale — Grounds for setting aside 
sale under O. 21, R. 90 not canvassed 
before courts below cannot be raised 
fn absence of any materfal on record. 

(Para 4) 

Brief Note: — (A) Where the only 
ground canvassed in all the courts be- 
low in S. 47 proceedings was whether 
the sale held in spite of a valid order 
under O. 21 R. 29, C.P.C. staying the 
execution proceeding was illegal, the 
appellant cannot be allowed to contend 
that the sale should be set aside on 
the ground that a valuable property 
has been sold for recovery of a small 
decretal amount. (Para 4) 


Index Note:—(B) Civil P.C. (1908). 
©. 21 R. 29——Conditions for applicabi- 
lity of rule — ‘Such Court’? means 
court in which suit is pending. 


Brief Note: — (B) For the appli- 
eability of O. 21 R. 29 there should be 
two simultaneous proceedings in one 
Court viz. (1).a proceeding in execu- 
tion of the decree of that court started 
at the instance of the decree holder 
against the judgment-debtor and (2) 
a suit at the instance of the same judg- 
ment-debtor against the holder of the 
decree of that court, (Para 6) 

Index Note:-——(C) Civil P.C. (1908), 
©. 21 R. 29—Transfer of small cause 
Court decree to another court for exe- 
cution — Judgment-debtor’s suit to set 
aside decree filed in transferee court 
pending execution — Stay of execution 
by transferee Court — Validity — 
Subsequent sale in spite of stay order 
held valid. (X-Ref: Ss. 37 and 42). 


AE SR SONATE NO A BOI TEE EE SARS 
%(Misc. Appeal No. 265 of 1964, D/- 
7-12-1966 — Pat.) 
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Brief Note: — (C) Where a money 
decree passed by a small cause court 
is transferred to regular Civil Court for 
execution by sale of immovable pro- 
perty of J. D. and pending the execu- 
tion the J. D. also files a suit in the 
transferee court for setting aside the 
decree under execution, the transferee 
court has no power under the terms of 
O. 21 R. 29 to stay the execution of 
the decree pending in its own court be- 
eause the decree is not passed by that 
court. The transferor court which pass- 
ed the decree did not cease to have 
jurisdiction to execute the decree as 
contemplated by S. 37. Even assuming 
that the transferor court ceased to have 
jurisdiction to execute the decree, the ` 
transferee court did not become the 
‘court which passed the decree’ merely 
because under S. 42 it can exercise all 
the powers of the original Court. It 
follows that the order staying the exe~ 
cution passed by the transferee court 
under O. 21 R. 29 was without juris- 
diction and could not affect the vali- 
dity of sale held in contravention of 
the stay order. AIR 1934 Cal 4. Over- 
Tuled; AIR 1931 Bom 247, Explained 
and Distinguished; AIR 1958 M. P. 131 
and AIR 1962 Mys. 89 and AIR 1963 
Raj. 4 and AIR 1930 All 121 (1), Ap- 
proved. (Paras 7, 12, 13 & 15) 
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ATR 1916 PC 16=43 Ind App 238, 
Maharaja of Bobbili v, Nara- 
sarajupeda Srinhulu 9, 10 

(1882) ILR 8 Cal 687=16 Cal LR 
609, Krishtokishore Dutt v. Roop- _ 
Tall Dass 12 

Mr. M C. Chagla, Sr. Advocate 

(M/s. S. K. Sinha and K. K. Sinha, 

Advocates with him) for the Appel- 

Iants; Mr. U, P. Singh Advocate, for 

the Respondents. 


The Judgmenf of the Court was 
delivered by 


PALEKAR, J.= This is an appeal 
by special leave, The respondent Bhun- 
eshwari Devi obtained a money decree 
against the appellants in S, C. C. Suit 
No. 107/95 of 1939 in the court of the 
Subordinate Judge, Gaya exercising 
Small Cause Court jurisdiction. At the 
instance of the decree-holder the decree 
was transferred for execution to the 
court of Munsif Ist at Gaya as the 
decree~holder wanted to proceed against 
the immovable property of the judg- 
ment-debtors. The .judgment-debtors 
filed Title Suit No. 104/67 in the court 
of Munsif 1st at Gaya for setting aside 
the decree passed by the Small Cause 
Court on the ground that it was frau- 
dulent, iMegal and without jurisdiction. 
After filing the suit the appellants filed 
two applications in the court of the 
Munsif — one for an injunction against 
the respondent restraining her from 
proceeding with execution and the 
other for staying the further proceed- 
ings in the execution case under O. XXI 
Rule 29, C. P. C. Two ex parte orders 
were passed on the same day namely 
May 11, 1962. Since the appellants did 
not file any requisite for issue of show 
cause notice to the respondent, the in< 
function was recalled on June 2, 1962. 
The respondent decree-holder who was 
not aware that there were two ex parte 
orders informed the executing court on 
April 10, 1963 that the order of stay 
passed in Title Suit No. 104/1962 ha 
been recalled for non-filing of the 
requisites and prayed for proceeding 
with the execution. The executing court 
thereupon passed an order on the same 
day i. e. April 10, 1963 vacating the 
order of stay and calling upon the re- 
spondent decree-holder to take further 
steps. In due course the property in 
dispute was attached and sale pro- 
clamation was issued. It does not ap- 
pear that the appellant judgment-deb- 
for took any objection either to the at- 
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fachment or to the sale proclamation 
though notices were issued and served 
on them. The appellants, however, filed 
an objection in the court of the Munsifi 
in the pending Title Suit requesting the 
court to clarify whether the order of 
stay made by it on May 11, 1962 was 
still subsisting or not. Thaf court by its 
order dated July 26, 1963 remarked 
that the proceedings in the execution 
case had been stayed on May 11, 1962 
and since the same had not been with- 
drawn it was still subsisting. The court, 
however, modified the ex parte stay 
order of May 11, 1962 calling upon the 
ffudgment-debtors to deposit security ta 
the extent of Rs. 550/- in the execution 
case which was a condition precedent 
to the stay. The executing court was 
informed about this order and in due 


. course the executing court fixed 5th 


August, 1963 for furnishing security. 
The security was not furnished and 
since the stay did not continue after 
5th August, 1963 the attached property 
was sold on 6th August, 1963 under 
the proclamation which had already 
been issued and was purchased by the 
decree-holder-respondent with 
permission of the court. 


o R On August 26, 1963 one of 
the appellant judgment-debtors filed 
an objection under Section 47 of the 
Code of Civil Procedure for setting 
aside the sale. The learned’ Munsif set 
aside the sale holding that the sale 
was illegal—the burden being that the 
proclamation of sale. had been issued 
when the stay of execution was still 
in existence. In appeal filed by the 
decree-holder to the learned Subordi- 
nate Judge. the view of the Munsif 
was a and the appeal was dis- 
missed. The decree-holder respondent 
went in second appeal to the High 
Court, The High Court held that the 
Court of the Munsif was incompetent 
to stay execution of the decree and, 
therefore, the order of stay was with- 
out jurisdiction and hence null and 
void. Therefore. the proceedings in 
execution by way of attachment and 
proclamation of sale were quite legal 
and the sale in favour of the decree- 
holder was also legal. The learned 
Judge further pointed out that even 
assuming that the execution had pro- 
ceeded! during a valid stay, that stay 
by virtue of the order of security pass- 
ed by the Court, had come to end 
on August 5, 1963 and, therefore, the 


1973/5, C34 H G—4 


530 S, C. [Prs. 2-6] Shaukat Hussain v. Bhuneshwari Devi (Palekar J.) A.I R. 


sale which took place on August 6, 
1963 was valid. 

3. It is from this order that 
the judgment-debtors have come to this 
Court by special leave. 

4. Mr. Chagla appearing on be- 
half of the appellants prefaced his 
arguments by stating that the property 
attached in execution was a very valu- 
able property worth more than Rupees 
20,000/- and had been sold for a paltry 
sum due under the decree and this 
circumstance itself was sufficient to 
show that the sale was liable to be 
set aside. That contention is clearly 
mot open on the materials on record. 
A judgment-debtor can ask for setting 
aside a sale in execution of a decree 
under Section 47, Civil Procedure Code 
and, in special circumstances which 





Rule 90 he may also apply to the 
Court to set aside the sale on the 
ground of material irregularity or fraud 
in publishing or conducting the sale pro- 
vided he further proves to the satisfac- 
tion of the Court that he has sustained 
substantial injury by reason of the ir- 
regularity or fraud. The application 
made to the executing Court in the pre- 
sent case by the judgment-debtors was 
not one under O. XXI, R. 90 Civil Pro- 
cedure Code. That is conceded by Mr. 
Chagla, Had it been the case that on 
account of fraud or material irregula- 
rity in conducting the sale, the sale 
required to be set aside, evidence 
would have been led on the point and 
there would have been a clear finding 
as to the substantial injury. The judg- 
ments of all the three Courts proceed 
entirely on the basis that the applica- 
tion was one under Section 47, Civil 
P. C. and not under O. XXI R. 90 Civil 
Procedure Code. They do not deal 
with the question of material irregu- 
larity or fraud in the conduct of the 
sale, nor do they deal with the injury 
caused to the judgment-debtors. 
only question which was agitated be- 
fore the Courts was whether the sale 
was illegal in view of the fact that ex- 
ecution proceedings had taken place 
during the existence of a stay issued 
by a competent Court. It was also com- 
mon ground that the stay issued by 
the Munsif was an Order passed under 
Order XXI, Rule 29, Civil P. C. The 
first two Courts held that the stay 
was in existence when the execution 
proceedings ended in the sale while the 
High Court held that factually it was 


attract the provisions of Order XXI - 


The. 


not so because the sale took place on 
6-8-1963, the stay if any, having ceas- 
ed to operate after 5-8-1963. The 
High Court further pointed out that the 
stay under Order XXI, Rule 29 issued 
by the Court of the Munsif Gaya was 
null and void as it was passed by a 
Court without competence and, there- 
fore, in law there was no legal stay of 
execution and the sale which took place 
in due course after attachment and pro~ 
clamation of sale was a valid one. 


5. Mr. Chagla, thereupon, contend- 
ed that the Order of stay passed by the 
Munsif was an Order of stay passed by 
a competent Court and the view of the 
High Court in that respect was not sus- 
tainable. Execution at the instance of 
the decree-kolder was pending in the 
Court of the Munsif and a suit at the 
instance of the judgment-debtor was 
also filed in that Court and, therefore, 
that Court was competent under 
Order XXI, Rule 29 to stay the execu- 
tion pending before it. It was Mr. 
Chagla’s submission that it was com- 
petent for every Court to stay execu- 
tion before it if there was a suit pend- 
ing before that Court filed by the judg- 
ment-debtor against the decree-holder. 
The point is whether this general pro- 
position is sustainable on the provisions 
of Order XXI, Rule 29, C. P. C. 


6. Order XXI, Civil Procedure 
Code deals generally with the execu- 
tion of decrees and orders. That order 
is divided into several topics, each to- 
pic containing a number of rules. The 
first four topics cover rules 1 to 25 and 
the fifth topic, namely, stay of execu- 
tion comprises 4 rules, namely, Rules 26 
to 29. A perusal of these rules will 
show that the first three rules ie. 
Rules 26 to 28 deal with the powers 
and duties of a Court to which a decree 
has been sent for execution. Under 
Rule 26, that Court can stay the exe- 
cution of the decree transferred to it 
for execution for a reasonable time to 
enable the judgment-debtor to apply to 
the Court by which the decree was 
passed or te any Court having appel- 
late jurisdiction over the former for an 
order to stay execution or for any other 
order relating to the decree or exe- 
cution which might have been made by 
the Court of first instance or the appel- 
late Court. It will be seen, therefore, 
that under Rule 26 the transferee Court 
has a limited power to stay execution 
before it, Moreover, under sub-rule (2) 
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if any property is seized by it in the 
course of execution, it may even order 
the restitution of the property pending 
the result of the application made by 
the judgment-debtor to the Court of 
the first instance or to the appellate 
Court. Rule 27 says that any such 
restitution made under sub-rule (2) of 
Rule 26 will not prevent the property 
of the judgmeni-debtor from being 
retaken in execution of the decree sent 
for execution. Rule 28. provides that 
any order of the Court by which the 
decree was passed, in relation to the 
execution of such decree, shall be bind- 
ing upon the Court to which the decree 
‘was sent for execution. And then we 
have Rule 29 which deals with a diffe- 
rent situation, The rule is as follows: 


“Where a suit is pending in any 
Court against the holder of a decree of 
such Court, on the part of the person 
against whom the decree was passed 
the Court may, on such terms as to 
security or otherwise, as it thinks fit 
stay execution of the decree until the 


It is obvious from a mere perusal of 
the rule that there should be simultane- 





jother a suit at the instance of the judg- 
iment-debtor against the decree-holder. 
That is a condition under which the 
Court in which the suit is pending may 
Stay the execution before it. if that 
was the only condition, Mr. Chagila 
would be right in his contention, be- 
cause admittedly there was a proceed- 
ing in execution by the decree-holder 
against the judgment-debtor in the 
Court of Munsif Ist Gaya and there 
was also a suit at the instance of the 
judgment-debtor against the decree- 
holder in that Court. But there is a snag 
in that rule. It is not enough that 
there is a suit pending by the judg- 
ment-debtor, it is further necessary 
that the suit must be against the holder 
of a decree of such Court. The words 
“such Court” are important. “Such 
Court” means in the context of that 
rule the Court in which the suit is 
pending. In other words, the suit 
must be one not only pending in that 
Court but also one against the holder 
of a deeree of that Court. That ap- 
pears to be the plain meaning of the 
rule, i 


a 
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T. It, is true that in appropriate 
eases a Court may grant an injunction 
against a party not to prosecute a pro- 
ceeding in some other Court.. But 
ordinarily Courts, unless they exercise 
appellate or revisional jurisdiction, do 
not have the power to stop proceed- 
ings in other Courts by an order direct- 
ed to such Courts. For this specific 
provisions of law are necessary. Rule 29 
clearly shows that the power of the 
Court to stay execution before it flows 
directly from the fact that the execu- 
tion is at the instance of the , decree- 
holder whose decree had been passed 
by that Court only. If the decree in 
execution was not passed by it, it had 
no jurisdiction to stay the execution. In 
fact this is emphasised by Rule 26 al- 
ready referred to. In the case before 
us the decree sought to be executed 
was not the decree of Munsif 1st Court 
Gaya but the decree of the Subordinate 
Judge, Gaya passed by him in exercise 
of his Small Cause Court jurisdiction. 
It is, therefore, obvious that the Order 
staying execution passed by the Munsif, 
Gaya would be incompetent and with- 
out jurisdiction. 

8. Mr. Chagla sought to rely on 
a decision of the Bombay High Court 
in Narasidas Nathubhai Vohra v. 
Manharsing Agarsing Thakor, 33 Bom 
LR 370 = (AIR 1931 Bom 247) and 
specially the observations made at p. 
373. The observations are: __ 

“If the execution of a decree is 
transferred for execution to another 
Court and a suit is brought in the 
Court in which the execution proceed- 
ings were first started against the hol- 
der ofa decree of that Court, the 
Court in which the suit 
is brought would have jurisdiction to 
pass an order under Order XXI, 
Rule 29, though the execution proceed- 
ings may be actually pending before 
another Judge to whom the execution 
proceedings may have been transfer- 
red by the Court.” 

Tn order to understand those observa- 
tions, we must know the facts of that 
case. One Narsidas obtained a money 
decree against Manharsing in the Court 
of the First Class Subordinate Judge, 
Ahmedabad, The principal Subordi- 
nate Judge of that Court was Mr. 
Jhaveri and the Joint Subordinate 
Judge was Mr. Yajnik. WNarsidas filed 
an application for executing the decree 
in that Court. The judgment-debtor 
Manharsingh filed a suit in the same 
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Court for setting aside the decree 
against him. Thus simultaneously there 
were two proceedings in the same 
Court namely the Court of the First 
Class Subordinate Judge, Ahmedabad 
between the two parties — one being a 
suit filed by the judgment-debtor 
against the decree-holder and the other 
being an execution proceeding by the 
decree-holder against the judgment- 
debtor in respect of a decree passed by 
the same Court, That bought in directly 
the provisions of Order XXI, Rule 29 
and there was no dispute that the ex~ 
ecution proceeding could be stayed. 
The question, however, was whether 
Mr.Yajnik before whom the suit was 
pending could stay the execution of 
the decree which was pending before 
Mr. Jhaveri. It was contended that 
Mr. Yajnik had no jurisdiction to pass 
an order under Order XXI, Rule 29 
as the execution proceedings were not 
pending before him but were pending 
before the First Class Subordinate 
Judge Mr. Jhaveri. This contention 
was overruled. It was pointed out 
that though there were two Judges 
attached to the Court, the Court was 
one and Order XXI, Rule 29 did not 
refer to any individual Judge but to 
the Court. Therefore, either Judge of 
that Court in charge of the suit was 
capable of staying the execution in that 
Court regardless of the Judge before 
whom the execution was pending. Tè 
is in that context that the above obser- 
vations were made. The observations 
contemplate a case where after the 
institution of the execution proceedings 
in the First Class Subordinate Judge’s 
Court the same is transferred, in due 
course of . distribution of business to 
another Judge attached. to that Court. 
Some little confusion is created by the 
words ‘another Court’ when they first 
appear in the above observations. The 
words ‘another Court’ really stand 
for ‘another Judge of that Court’ as is 
clear from the last clause of that very 
sentence. Having made the above 
observations, the Court further observ- 
ed. “It is not, therefore, necessary in 
our opinion that the execution pro- 
ceedings must be pending before 
the same Judge before whom the 
suit is pending. It is suffi- 
cient if the suit is pending in any Court 
against the holder of a decree of such 
Court.” The decision is no authority 
for the contention put forward by Mr. 
Chagla, 


ALR 


9. In Inayat Beg v. Umrao Beg 
ATR 1930 All 121 (1) the Allahabad 
High Court had held that where a 
decree was transferred for execution to 
a Court, the latter could not, under 
Order 21, Rule 29, Civil Procedure 
Cede, stay execution of that decree in a 
suit at the instance of the judgment~ 
debtor, the reason being that the 
decree sought to be executed was not 
the decree of ‘such Court’, that is the 
Court in which the suit was pending. 
That view was dissented from by the 
Calcutta High Court in Sarada Kripa 
v. Comilla Union Bank, AIR 1934 Cal 
4, The reasoning was that the Privy 
Council had held in Maharajah of 
Bobbili v. Narasarajupeda Srinhulu 
43 Ind. App. 238 = (AIR 1916 PC 16} 
that on transfer of a decree, the orj» 
ginal Court had ceased to have juris- 
diction by virtue of Section 37, Civil 
Procedure Code. The holder of a 
decree of ‘such Court’ will include the 
Court to which the decree has been 
transferred, the latter having the same 
powers in executing the decree as if 
it had been passed by it under Sec- 
tion 42, C. P. C. 

10. The above reasoning in the 
Calcutta case is based upon errone- 
ous assumptions, The Privy Council 
was not concerned in 43 Ind App 
238 = (AIR 1916 PC 16} 
with the impact of Sections 37 and 42 
on O. 21, R. 29, C. P. C. It was only 
concerned to see whether the District 
Court was the ‘proper Court’ within 
the meaning of Art. 182 (5) of the 
1st Schedule of the Limitation Act, 1908 
in which to apply ‘for execution or to 
take some step in aid of execution’. 
The District Court of Vizagapatam had 
passed the money decree in April 1904 
and sent it for execution to the Court 
of Munsif Parvatipur in September 
1904. The copy of the decree with 
the non-satisfaction certificate had not 
been returned to the District Court tilf 
August 3, 1910. However the decree~ 
holder applied to the District Court on 
December 13, 1907 for execution of the 
decree by sale of immovable property 
of the J. D. which was within the local 
limits of the jurisdiction of the 
Munsif’s Court. The question was whe- 
ther this application to the District 
Court was an application to a ‘proper 
Court’ in order to save limitation. TE 
was held having regard to Sections 223, 
224, 228 and 230 of the Civil Procedure 
Code of 1882 (which are reproduced in 


x 
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the Code of 1908 as Sections 38, 39, 41, 
42 and Order 21, Rules 4, 5, 6 and 10) 
that when the application of December 
13, 1907 was made, the District Couré 
was not the ‘proper court’ to which 
the application to execute the decree 
by sale of:immovable property which 
had been attached by the court of the 
Munsif should have been made, the 
proper court being the court of the 
Munsif Parvatipur. “That was the 
court whose duty it then was to exe- 
cute the decree so far as it could be 
executed by that court.” Consequently 
the Privy Council held that the Decem- 
ber 13, 1907 application was not an ap- 
plication to the proper court either for 
execution or for taking a step in aid of 
execution of the decree. It is to be 
noted that the Privy Council was not 
concerned with the problem before us 
nor with the interpretation of S. 37. 

11. Section 37, so far as is mate- 

rial is as follows: l 
_ “The expression “court which pass- 
ed a decree”, or words to that effect, 
shall, in relation to the execution of a 
. decree, unless there is anything repu- 
gnant in the subject or context, 
deemed to include — 

CA) sesei ascosi eisene seveed 

(b) where tħe court of first inst- 
ance has ceased to exist or to have 
jurisdiction to execute it, the court 
which, if tħe suit wherein the decree 
was passed was instituted at the time 
of making the application for the exe- 
cution of the decree, would have juris- 
diction to try such suit. 

12. Relying on the above pro- 
vision tħe Calcutta High Court in the 
Comilla Union Bank, AIR 1934 Cal 4, 
case seems to have thought that the ex- 
pression “holder of decree of such 
court” to be found in Rule 29 will in- 
clude the court to which the decree 
was transferred as the transferor court 
had ceased to have jurisdiction to exe- 
cute the decree. In the first place, there 
is nothing in the Privy Council case to 
suggest that their Lordships had 
thought that the District Court of Viza- 
gapatam had ceased to have jurisdic- 
tion to execute the decree within the 
meaning of Section 37. Their Lordships 
had not addressed themselves to that 
question. They were merely consider- 
ing if the application to execute made 
in 1907 to the District Court was an 
applicetion to the ‘proper court’ as 
understood in Art. 185 (5) of the Limi- 
tation Act. They held it was not a pro- 
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per court because the sale sought was 
of property within the jurisdiction 
another court. On the other hand, 
there is a long series of decisions which 
go to show that in spite of transfer off 
a decree for execution to another court, 
the court-which passed the decree does 
not cease to have jurisdiction. For 
example in Jang Bahadur v, Bank of 
Upper India 55 Ind App 227 = (ATR 
1928 PC 162) the Privy Council has 
observed at page 233 “On such transfer 
the former court (that is the court 
which transferred the decree) does not 
altogether lose seisin of the decree”. If 
was held in that case, that when a 
Sudgment-debtor dies after transfer of 
the decree, the proper court to order 
execution against his legal representa~ 
tives under Section 50 of the CPC is - 
the court which passed the decree. 
Under Order 21 Rule 26 it has juris- 
diction to pass orders which are bind- 
ing on the transferee court under R. 28. 
Tt can withdraw the decree — Lang v. 
Jaswantlal, ILR 50 Bom 439 = (AIR 
1926 Bom 271) or order simultaneous 
execution by another court—Krishtoki-~ 
shore Dutt v.. Rooplall Dass, (1882) ILR 
8 Cal 687. It would not, therefore, be 
correct to say that upon the transfer of 
a decree to another court, the court 
which passed the decree ceases fio have 
jurisdiction to execute the decree within 
the contemplation of Section 37 C.P.C. 
As pointed out in Masrab Khan v. De- 
bnath, AIR 1942 Cal 321 the word ‘in- 
cludes’ in Section 37 while inclusive 
in one sense is exclusive in another and 
under the circumstances specified in 
clauses (a) and (b) of the section it ex- - 
cludes the original court and substitu- 
tes another which, for the purposes of 
the section is to be regarded as the only 
court which passed the decree. More- 
over, the expression ‘jurisdiction to exe- 
cute it’ in clause (b) means and inclu- 
des the competency of the court to en- 
tertain an application for execution of 
the decree. It may happen that in cer- 






remains the competent court for the 


Judges’ court which continued to be in 
existence was still a competent court to 
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entertain an application for execution. 
It could withdraw the decree from the 
Munsif’s court and execute the decree 
itself or transfer it to any other court 
for execution, or, in other words, had 
still full control in relation to the exe- 
cution of the decree. And since under 
Section 37 there could be only one 
court at a time answering the descrip- 
tion of a court passing the decree, the 
Subordinate Judge’s court both factual~ 
ly and in law ‘was the court which pass- 
ed the decree and it was not necessary 
to have recourse to clause (b) of Sec- 
tion 37 to discover which court should 
be substituted for the former, _ 

13. Then again, assuming that 
the original court ceases to have juris- 
diction to execute the decree on 
its transfer to the transferee court 
there is no warrant for the con- 
clusion that the latter Court be- 
comes the court which passed the 
decree in view of the fact that under 
Section 42, it can exercise all the 
powers of the original court. | Under 
clause (b) the substitute court is speci- 
fically declared to be not the transferee 
court, but the court which if the 
suit wherein the decree was passed was 
instituted at the time of making the 
execution application would have juris- 
diction to try the suit. So far the pur- 
poses of Section 37, the transferee court 
is not named to be the court which 
passed the decree, but the court in 
which the suit would have to be filed 
at the time of the execution. It may 
turn out to be the court to which the 
execution is transferred or it may not 
be that court. In the case with which 
we are concerned the Subordinate Jud- 
ge’s court Gaya was in existence and 
it would have been the only court in 
which the Small Cause suit could have 
been filed and not the court of Munsif 
Gaya, 

14. In our view the decision in 
AIR 1934 Cal 4 is erroneous. A con- 
trary view is taken by several other 
High Courts after recording specific 
dissent. See: Khemachand v. Rambabu, 
AIR 1958 Madh Pra 131, Raghvender 
Rao v. Laxminarasayya, AIR 1962 Mys 
89, Sohan Lal v. Rajmal, AIR 1963 Raj 
4 and M. P. L ettyar Firm v. Vanap- 
pa, ATR 1936 Rang 184. All these cases 
agree in the view taken by the Allaha- 
bad High Court in AIR 1930 All 121. 

15. Since in the present case the 
decree sought to be executed by the 
¡court of Munsif Gaya was not the 
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decree of that court but decree of the 
Subordinate Judge, Gaya exercising 
Small Cause Court jurisdiction, the 
court of the Munsif had no competence 
under Order 21 rule 29 to stay the exe- 
cution of the decree. The High Court, 
is therefore, plainly Tight in. holding 
that the stay grante by that court 
is null and void and, consequently, the 
Sale which took place after attachment 
and proclamation could not be regard- 
ed as invalid on the ground that the 
execution had proceeded during the 
existence of a valid stay order. The 
result, therefore, is that the present ap-| - 
peal fails. But in the circumstances of 
the case parties shall bear their own 


costs in this court, 
Appeal dismissed. 
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Cases Referred: Chronological Paras 
AIR 1972 SC 1674 = (1972) 4 Civ. 
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AIR 1971 SC 1662 = (1970) 8 SCR 
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Mr. M. C. Setalvad, Sr. Advocate, 
(M/s. S. S. Javali and G. N. Rao, Advo- 
cates with him), for Appellant; Mr. K. N. 
Bhatt, Advocate (for No. 7) and Mr. L. N. 
Sinha, Solicitor-General of India and Mrs, 
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Shyamala Pappu, Sr. Advocate, (Mr. J. 
Ramamurthi Advocate with them) (for 
No. 8), for Respondents. 


The following oemet of the 
Court was delivered by 


GROVER, J.:— These appeals have 
been brought by special leave from a 
judgment of the Mysore High Court. 

2. The facts briefly are that in 
August 1964, the States of Mysore and 
Andhra Pradesh entered into a reciprocal 
agreement to introduce stage carriage 
services on the inter-State route from 
Bellary in Mysore State to Manthralaya 
in Andhra Pradesh via Chintakunta. In 
August 1965, the Regional Transport Au- 
thority, Bellary, called for applications 
for the grant of stage carriage permit for 
the aforesaid route. The appellant, res- 
pondents 7 and 8 and several others filed 
applications for the grant of a permit. 
After complying with the necessary for- 
malities required under the relevant pro- 
visions of the Motor Vehicles Act, 1989, 
hereinafter called the ‘Act’, the Regional 
‘Transport Authority granted permits to 
the appellant and respondent No. 7 for 
one trip each day at its meeting held in 
August, 1966. By the time the Regional 
Transport Authority had issued the noti- 
fication calling for the applications the 
scheme had been approved by the Gov- 
ernment of Mysore under Section 68-D 
of the Act. Under this scheme which 
was popularly known as the ‘Bellary 
Scheme’ and which came into force with 
effect from May 7, 1964 a portion of the 
road in question, viz., from Bellary to the 
district border (Chintakunta border) ope- 
rators other than those mentioned in the 
scheme were totally excluded and only 
State Transport Undertaking could ope- 
rate the services. The Mysore State Road 
Transport Corporation which was the 
State Transport Undertaking in Mysore, 
hereinafter called the ‘State Corporation’, 
B. Subba Rao, the appellant and certain 
other persons filed appeals before the 
Mysore State Transport Appellate Tribu- 
nal. After hearing the appeals the Tri- 
bunal remitted the case to the Regional 
Transport Authority for a fresh disposal. 
Aggrieved by the remand order the ap- 
pellant, the State Corporation and others 
filed appeals before the Mysore Revenue 
Appellate Tribunal. This Tribunal allowed 
the appeal of the appellant in its entirety 
and granted him a permit for the inter- 
State route with the condition that no 
passenger was to be picked up ‘or set 

own on the portion of the road over- 


lapping the notified route of the Bellary: 


Scheme. The appeals of others were dis- 
missed. Two writ petitions were filed 
before the High Court, one by -the State 
Corporation and the other by B. Subba 
Rao challenging the order of the Revenue 
Appellate Tribunal. 

3. The High Court disposed of 
the writ petition on the ground 

“When once on a route or a portion 
of the route there has been total exclu- 
sion of operation of stage carriage servi- 
ces by operators other than the State 
Transport Undertaking by virtue of a 
clause in an approved Scheme, the autho- 
rities granting permit under Chapter IV 
of the Motor Vehicles Act, should refrain 
from granting a permit contrary to the 
Scheme.” 
The High Court did not ante with the 
view of the Revenue Appellate Tribunal 
that even under a Sclieme of total exclu- 
sion from Bellary to Chintakunta border 
a permit could be issued in respect of 
the overlapping portion of the inter-State 
route by making that permit ineffective. 
The High Court consequently directed a 
remand to the State Transport Authority 
to reconsider the matter and dispose of 
the same in accordance with law. 

4. Although in the special leave peti- 
tion there was no mention of a connected 
appeal which was pending in this Court, 
in the application for stay, it was stated 
by the appellant that special leave had 
been granted in the case D. M. Thippe- 
swamy v. The Mysore Appellate Tribunal 
Bangalore, AIR 1972 SC 1674 against the 
judgment of the Mysore High Court in 
which a similar view had been taken 
with regard to the scope and ambit of 
the Bellary scheme. It is common ground 
that by the time the petition for special 
leave came up for hearing before this 
court that appeal had been dismissed. 
This led to the State Corporation filing a 
petition for revocation of special leave 
(C. M. P. No. 7383/72) on the ground 
that the fact of the dismissal of Thippe- 
swamy’s appeal by this Court on May 4, 
1972 had been suppressed at the time 
when the petition for special leave was 
argued. An’ affidavit has been filed by 
Mr. S. S. Javali advocate who had appear- 
ed at the special leave stage. He has 
stated that according to him Thippe- 
Swamy’s case was not relevant as the 
facts there were different and no refer- 
ence was called for or made to it in the 
arguments. It has also been pointed out 
that in that very case by a subsequent 
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order dated September 29, 1970 certain 
clarifications have been made, This, it 
has been contended, now shows that the 
decision in that case was not apposite for 
the purpose of the present appeals. We 
do not consider that any case for revoca- 
tion of the special leave has been made 
out and the prayer in that behalf is here- 
by declined. 

5. ‘Bellary Scheme’ was approv- 
ed under Section 68-D of the Act subject 
to certain modifications by the Mysore 
Government by a notification dated April 
18, 1964. It was provided in the scheme 
that the State ‘Transport Undertaking 
will operate services on all the routes to 
the complete exclusion of other persons 
except in regard to the portions of inter 
district routes lying outside the limits of 
Bellary district. The existing permit- 
holders on inter-State routes could be al- 
lowed to operate such inter-State routes 
subject to the condition that their permits 
shall be rendered ineffective by the com- 
petent authority for the overlapping por- 
tion in the district of Bellary. In Thippe- 
swamy’s case, AIR 1972 SC 1674 (supra 
this very schenie came up for considera- 
tion. The question, however, which 
arose was whether the appellant there 
was not an existing permit-holder when 
the State Corporation applied for a per- 
mit for the route in question. The fol- 
lowing observations were made on this 
point: 

“The question whether the Bellary 
Scheme’ provides for the total exclusion of 
all operators on the nationalised routes or 
it merely provides for partial exclusion 
is, in our opinion, wholly irrelevant. All 
that we have to see is what the scheme 
says? Whom does it exclude? It is quite 
plain from the language of the clause re- 
ferred to earlier that all operators ex- 
cepting those mentioned therein are ex- 
cluded from the nationalised routes. To 
the general exclusion made therein, there 
are two exceptions. The first one relates 
to inter-district operators and the second 
to existing permit holders on the inter- 
State routes. The appellant does not 
claim to come under the first exception. 
For the reasons already mentioned his 
case is not covered by the second excep- 
tion”. 

6. The argument of Mr. M. G. 
Setalvad for the appellant is that no deci- 
sion was given in Thippeswamy’s case 
that the Bellary scheme provides for a 
total exclusion of all operators on the 
nationalised routes. He has also sought 
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to distinguish that case by pointing out’ 
that the controversy there was confined 
to the question whether the appellant 
was an existing permit holder on the 
inter-State route. It has further been 
stated that in the present case no permit 
has so far been issued to the State Cor- 
poration because it has failed to comply 
with certein provisions and in particular 
with the requirement of Section 20 of 
the Road Transport Corporations Act 
1950. It may be that the facts are some- 
what different here. The view which the 
High Court in the present case took was 
that after the Bellary Scheme had come 
into force the operators other than the 
State Transport Undertaking were totally 
excluded. In Thippeswamy’s case, AIR 
1972 SC 1674 aris) also it is clear fom 
the portion already extracted from the 
judgment of this Court that according to 
the scheme all operators excepting those 
mentioned in the scheme are excluded 
from the nationalised routes. The two 
exceptions which have been made are 
only with regard to the inter-district ope- 
rators and the existing permit holders on 
inter-State routes. Mr. Setalvad does not 
claim that the appellant falls within 
either of these categories. It is, there- 
fore, not possible to accede to his con- 
tention that because the scheme merely 
provides for partial exclusion it is open 
to the authorities concerned to issue a 
permit for the route overlapping the 
inter-State route. 


7. The ext point on which a 
great deal of emphasis has been laid 
on behalf of the appellant is that an inter- 
State route comes into existence by virtue 
of an agreement between the States 
through which the route passes. The 
main provisions in that respect are to be 
found in Section 68 of the Act. Any 
scheme of nationalisation of a route by a 
State, as approved wunder Section 68-D, 
cannot override the inter-State agree- 
ments in respect of the inter-State routes. 
This court has in T. N. Raghunatha Reddy 
v. Mysore State Transport Authority, 
(1970) 3 SCR 780 = (AIR 1971 SC 1662) 
answered this question in the negative. 
It has been held that the inter-State 
agreement is not law and to hold that an 
inter-State agreement overrides Chapter 
IV-A would be to completely disregard 
the provisions of Section 68-B of the 
Act. In other words a scheme of nationa- 
lisation approved under Section 68-D 
would’ prevail over in inter-State agree- 
ment in respect of an inter-State route. 
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8.  Sub-section (8) of Section 68-D 
of the Act has also been relied upon by 
Mr. Setalvad. Recording to that provision 
the scheme as approved or modified shall 
be published in the official gazette and 
the same shall thereupon become final. 
The proviso, however, says that no such 
scheme which relates to any inter-State 
route shall be deemed to be an approved 
scheme unless it has been published in 
the official gazette with the previous ap- 
proval of the Central Government. No 
scheme in the present case has been ap- 
proved under the proviso relating to the 
inter-State route in question. We are 
unable to see how the proviso to Sec- 
tion 68-D (8) can be of any avail to the 
appellant, The aforesaid provision be- 
comes material only when a scheme 
covers an inter-State route. The Bellary 
scheme provides for nationalisation of an 
TIntra-State route and not an inter-State 
route and the aforesaid provision can 
have no applicability. 


9. Although respondent No. 7 has 
not appealed, counsel appearing for him 
has called attention to the observations 
of this Court in B. H. athanarayan 
Singh y. State of Mysore, (1966) 1 SCR 
87 = (AIR 1965 SC 1848) that an inter- 
State route is one in which one of the 
termini is in one State and the other in 
another State. Where both the termini 
are in one State the question of an inter- 
State route does not arise. If part of 
the scheme covers routes which continue 
beyond the State and connect various 
points in the State of Mysore with those 
fn the other State it does not make the 
scheme one connected with inter-State 
route. It is sought to be argued from this 
that even if Bellary-Chintakimta route 
which is shown as item 84 in the Bellary 
Scheme has been nationalised it does not 
make the scheme one connected with 
inter-State route. Stress has been laid 
on the example given that the Grand 
Trunk Road runs from Calcutta to Amrit- 
sar and passes through many States and 
any portion of it within a State can be 
a route for purposes of stage carriage but 
that would not make such a route a part 
of an inter-State route even though it lies 
on the road which runs through many 
States. 

10. The above argument can pos- 
sibly have no validity so far as the pre- 
sent case is concerned. The scheme 
which was under consideration in the 
decision relied upon was in respect of an 
intra-State route. It appears to have 
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been argued that as the scheme was con- 
cerned with an inter-State route the ap- 
proval of the Central Government was 
necessary as required under the proviso 
to Section 68-D (8) of the Act. This 
court held that since the termini were 
within the State of Mysore the scheme 
did not deal with an inter-State route at 
and no question arose of the appli- 
cability of the proviso to Section 68-D (8). 
In the present case there is no scheme! 
of nationalisation relating to the inter- 
State route from Bellary to Manthralaya. 
The Bellary Scheme is confined to the 
intra-State routes, one of those being the 
Bellary-Chintakunta route. It may be 
that that portion overlaps the inter-State 
route from Bellary to Manthralaya but so 
long as it is an intra-State route it could 
be nationalised by the State of Mysore 
under the provisions of Section 68-D. 
That having been done the decision in 
Thippeswamy’s case, AIR 1972 SC 1674 
will appositely apply. 
11. In the result the appeals fail 
and they are dismissed with costs to res- 


pondent No. 8. 
Appeals dismissed. 





ATR 1973 SUPREME COURT 537 
(V 60 C 11 


111) 
(From Delhi: AIR 1972 Delhi 159) 
J. M. SHELAT, A. N. GROVER, 


K. K. MATHEW, A. K. MUKHERJEA 
AND Y. V. CHANDRACHUD, JJ. 


Panipat Co-operative Sugar Mills etc., 
Appellants v. Union of India, Respondent. 

Civil Appeals Nos.:1857 to 1859 of 
1972, D/- 6-11-1972. 


Index Note: — Essential Commodi- 
tles Act (1955), Section 8 (8c) — Fixation 
of fair price of sugar — Fair price has 
to be determined in respect of entire pro- 
duction and not of levy sugar only. 
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Appellants (in all the Appeals); Mr. L. N. 
Sinha, Solicitor-General of India, (M/s. 
G. L. Sanghi and S. P. Nayar, Advocates, 


with him), for Respondent. 


The following Judgment of the Court 
was delivered by 


SHELAT, J.:— These three appeals, 
by certificate, arise out of three writ 
etitions filed in the High Court of Delhi 
or quashing the Sugar (Price Determi- 
nation) Order, 1971 made under Sec. 3 
(8C) of the Essential Commodities Act, 
10 of 1955, and for a direction requiring 
the Central Government to refix the ex- 
factory price for 1970-71 in respect of 
Sugar required to be sold to Government 
under Section 8 (2) (f) of the Act. The 
High Court dismissed the writ petitions 
and hence these appeals. 

2. The appellants are three pub- 
lic limited companies having factories in 
Haryana State where they carry on the 
business of manufacturing and selling 
sugar, an essential commodity within the 
meaning of the Act. The Act empowers 
the Central Government to control the 
production and distribution inter alia of 
sugar with the object of maintaining its 
supply and its equitable distribution, 


8. Under Section 3, the Central 
Government has been authorised to re- 
quire a manufacturer of sugar to sell to 
it or to a State Government or any other 
authorised person either the whole of 
his stock or part of it at a fair price fixed 
by it. In pursuance of power reserved 
to it under Section 8 (2) (f) and Sec. 8 
(8C), the Central Government required 
the sugar factories, including the appel- 
lant-companies to sell to it 60% of their 
production during the year 1970-71 at 
prices fixed by it, the price fixed for the 
factories in Haryana zone under the im- 
Pugned order being Rs. 124.68 per quin- 
tal. 


4. Two principal questions arise 
in these appeals: (1) what is the true inter- 
pretation of Section 3 (8C), and (2) whe- 
ther the price of Rs. 124.63 was in ac- 
cordance with the provisions of Section 83 
(8-C)P 

5. Before we proceed to consider 
these questions it would, we think, be 
better to set out briefly the history of 
control over sugar production and its dis- 
tribution and the method followed in the 
fixation by Government of the fair, or 
what has for brevity’s sake been named, 
the levy price of sugar. 
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6. The concept of statutory con- 
trol over sugar cane is as old as 1934 
when the Central Sugar Cane Act, 1934 
was enacted. Under that Act and orders 
passed thereunder Government used to 
fix the minimum price for cane. Since 
1950 and later on under the Sugar Cane 
(Control) Order, 1955, such minimum 
price for cane used to be fixed having 
regard to ʻa) the cost of production of 
cane, (b) the return to the growers from 
alternative crops, and (c) fair price of 
sugar to the consumer. . 


7. So far as sugar is concerned, 
statutory control over it was first impos- 


_ed in 1942 under the Sugar and Sugar 


Products Control Order, 1942. The Sugar 
Controller thereunder regulated produc- 
tion, distribution and prices of sugar. 
From May 1, 1942, no sugar factory was 
permitted to effect sales except to autho- 
rised persons. This position continued 
until December 8, 1947, when sugar was 
decontrolled. In 1949, statutory control 
was once more imposed under which ex- 
factory price of Rs. 76.35 per quintal for 
D-24 grade was fixed, as during that year 
Sugar production declined. There was 
also a substantial diversion of cane to gur 
and khandsari industry. Control over 
sugar was relaxed in 1950 in that produc- 
tion over 90% of the total production of 
each factory was allowed free sale. i 
policy was subsequently modified and 
95% of the average production of each 
factory during the two preceding years 
was fixed as basic quota and half of the 
production in excess of that quota was 
allowed free sale, while the other half 
together with the basic quota was reserv- 
ed for sale at controlled prices. Since 
conditions appeared to improve, control 
was taken off in 1952-1953, except that a 
small porticn of production was reserved 
for sale at controlled prices. But as prices 
spiralled, Government in April 1954 re- 
quisitioned 25% of the stock for distribu- 


-tion on a tender basis. During 1954-55 to 


1956-57 no controlled prices were fixed. 
By 1958 the prices began to soar and the 
Government once more decided to im- 
pose control, 


8. uring 1958 Government re- 
quested the Tariff Commission to examine 
the cost structure of sugar and fair price 
which should be paid to the sugar indus- 
try. Such an exercise was not new, for, 
as early as 1947, and in 1951 and 1955 
these questions had been gone through, 
in 1947 by one Dr. Srivastava, and in 
later years by expert committees appoint- 
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ed by Government. These comimittees 
worked out cost schedules and fair price 
to be paid to the industry but on an All- 
India basis. These cost-schedules were 
not fair as they did not take into ac- 
count disparities existing from region to 
region in the matter of price of cane, per- 
centage of recovery and duration of the 
crushing season. 

9. The Tariff Commission in 1959 
did away with the All-India cost-schedule 
and instead constructed four zonal cost 
schedules having regard to their respec- 
tive duration and recovery percentage on 
which a fair price could be fixed. Gov- 
ernment then requisitioned the stock of 
sugar and distributed sugar at fixed pri- 
ces. In September 1961, the Government 
removed. control as the situation had im- 
proved. But the next two years witness- 
ed a substantial fall in production and rise 
in prices. Government then passed the 
Sugar (Control) Order, 1963 under which 
it fixed ex-factory prices for different re- 
gions and regulated distribution according 
to quotas fixed for each State. Government 
in the meantime had worked out cost- 
schedules for as many as 22 zones, ac- 
cording to which, it fixed ex-factory prices 
ranging from Rs. 116 to Rs. 125 per quin- 


10. On August 8, 1964, Govern- 
ment appointed the Sugar Enquiry Com- 
mission. The Commission in its Report 
deprecated the Government’s practice of 
increasing the number of zones to 20 
and more and recommended only five 
zones. The commission worked out the 
cost-schedules for these five zones on the 
basis of duration and recovery percen- 
tage in each of the zones and on the 
basis of minimum cane price, cess or tax, 
commission of co-operative societies, 
transport charges, and driage and other 
expenses, packing, grade differential and 
selling expenses. The Commission re- 
commended that while working’ out the 
ex-factory prices for each year on the 
basis of these cost-schedules Government 
should make adjustments whenever any 
escalation took place in cost elements 
such as wages, taxes, packing charges, 
etc. On the question of return, the Com- 
mission observed as follows:— 

“The Tariff Commission, in its last 
inquiry (1958) recommended a return at 
12 per cent on capital employed. In do- 
ing so, it took into consideration factors 
such as the dependence of the industry 
on an agricultural raw material, the sup- 
ply of which is affected by several im- 
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onderables, e.g., weather and pests and 
iseases. A number of factories located 
in favourable regions have made ample 
profits. In fact, the sample factories 
earned as much as 15.69 per cent in 
1968-64 — Sizeable expansions in capa- 
city have taken place. The Commission 
is satisfied that the rate of return of 12 
per cent is not unreasonable and should 
encourage expansion of the industry. 
The Commission is aware that the rate of 
return indicated will not be realised by 
each individual unit in each zone. Majo- 
rity of the units in a zone, however, 
should be able to earn this return if they 
maintain a reasonable degree of efficien- 
cy. The method adopted and followed 
by the Commission in assessing the work- 
ing capital is the same as was adopted 
by the „Tarif Commission in its 1959 
Inquiry. 

il. There were two criteria for 
fixation of ex-factory prices; 9 estimated 
cost of production determined according 
to the cost-schedule prepared by the 
Tarif Commission in 1959 and adjusted 
from time to time to provide for increase 
in any of the elements of costs, and 2 
average of prices at which sugar was sold 
in an area during two to three months 
immediately before April 1, 1963. From 
1964-65 to 1966-67 Government fixed ex- 
factory prices on the basis of the cost- 
schedules worked out by the Sugar En- 
quiry Commission. But the year 1966-67 
turned out to be the worst year in the 
decade owing to draught. Production of 
cane fell by 22% and that of sugar by 
40% as compared to 1965-66. It was felt 
that the outlook for 1967-68 would be 
gloomier still as a further fall in the area 
under cane plantation would be by about 
11%. 


12. To avoid such a prospect 
some steps had to be taken providing in- 
centives for maximising sugar production 
and increasing the competitiveness of 
sugar factories, vis-a-vis gur and khand- 
sari factories in securing cane by offer- 
ing prices higher than the floor prices. 
Accordingly, Government announced in 
August 1967, its policy of partial control 
under which 60% of the output of sugar 
would be acquired and the balance of 
40% would be left for free sale. To im- 
plement this policy, Government secured 
the passage of sub-section (8C) in Sec- 
tion 8 of the Act through Parliament. 
Having done that, it fixed the ex-factory 
prices on December 8, 1967 which as 
finalised in May 1968, varied from Rupees 
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145/- to 189.50 per- quintal. These were 
fixed in the priciples laid down by the 
Tariff Commission and the Sugar Enquiry 
Commission earlier, viz., on the basis of 
(a) floor price of cane fixed by Govern- 
ment, (b) cess or tax payable thereon, (c) 
the manufacturing cost, and (d) a reason- 
able return on capital employed, 


18. Since the cost-schedules work- 
ed out by the Sugar Enquiry Commis 
sion had by now become absolute, Gov- 


ernment in 1968 requested the Tariff 
Commission to construct fresh cost sche- 
dules. The Commission selected 68 out 
of 200 working units in the industry for 
a detailed cost study. For the rest, it 
sent out elaborate cost forms for submit- 
‘ting the requisite data pertaining to 1966- 
67. For Haryana, out of the three units, 
one was selected for the detailed cost 
study. 

14. The Commission first worked 
out actual cost of production State-wise, 
by taking into account a number of units 
in each State, their installed average 
crushing capacity, the cane actually 
crushed per day, and the average yield 
of sugar. In this way the ex-factory cost 
per quintal of sugar came to Rs. 104.48, 
This figure took into account the actual 
price paid for cane, which was often 
higher than the minimum abe fixed by 
Government, harvesting charges where 
incurred, transport, cess/purchase tax, 
and factory conversion charges which in- 
cluded salaries/wages, power, fuel, stores, 
repairs, miaintenance, packing and other 
overheads. These average costs repre- 
sented the average costs of sugar cover- 
ing all grades. But the factories in dif- 
ferent States had different durations de- 
pending on the availability of sugar cane 
in adequate supplies and different reco- 
veries of sugar differing from factory to 
factory. A direct comparison of actual 
costs between factories or States would, 
therefore, have led to unrealistic results, 
These differing factors had, therefore, to 
be reduced to a common measure. For 
these purposes the Commission took into 
account five years veut recovery and 
duration of a region as the base. 

15. Having regard to the wide 
disparity in duration and recovery of 
sugar, the costs were initially reduced to 
a standard duration of 120 days (of 22 
hours each) with a uniform recovery 
10 per cent so as to have a comparison 
of costs as between units in a zone. Also 
the differential relating to different grades 
of sugar produced by the units was ad- 
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justed and a common schedule for D-29 
grade was evolved. On this basis the 
conversion charges for each State were 
worked out. These did not include 
transport charges on cane, selling expen- 
ses and return. On such calculation, the 
conversion charges for Haryana, including 
depreciation, at the rate permissible under 
the Income Tax Act came to Rs. 19.58 
as against the All-India weighted average 
of Rs. 25.20 per quintal. For salaries/ 
wages, the recommendations of the Cen- 
tral Wage Board for Sugar Industry form- 
ed the base. For stores and repairs the 
cost and variations therein from State to 
State were based on the index of whole- 
sale figures published by the Economic 
Adviser to the Ministry of Industrial 
Developmert and Company Affairs, For 
future an incidence of increase of 3% 
per annum was taken into account, Le, 
for the years 1968-69 to 1970-71. The 
minimum bonus at 4% statutorily pay- 
able and managerial expenses were in- 
cluded in the costs of conversion; so also 
the transport charges from the factories 
to railway stations and the loading and 
unloading charges. For this, the base 
was the actual charges in 1966-67 which 
came to 15 paise per quintal for most of 
the States. For rehabilitation, the Com- 
mission suggested Rs. 2 per quintal. 


16. Owing to the wide ranging 
differences in the capital costs of various 
units as also differences from State to 
State, the Commission did not think it 
realistic to recommend return worked out 
according to the conventional method. A 
calculation of return of a uniform percen- 
tage on the basis of such widely varying 
capital costs from unit to unit and State 
to State would tend to vary the portion 
of the return margin substantially and 
confer an unwarranted benefit on the low 
cost units. At the same time, a reason- 
able return was indispensable if expan- 
sion was to be encouraged and fresh 
capital investment in the industry attract- 
ed, which, according to the Reserve 
Bank’s industrywise study, showed the 
lowest profit percentage in sugar industry 
of all other industries. The’ Commission, 
therefore, suggested a uniform amount 
per quintal as a margin to be added to 
the other costs in arriving at the fair 
price of sugar. The Commission for the 
reasons aforesaid was of the view that an 
amount of Rs. 10.50 would be a fair re- 
turn which would be equivalent to 12.5% 
on the zonal averages of capital employ- 
ed. According to Appendix 87 to the re 
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port, the average return at 12.5% on capi- 
tal employed in the units in Haryana 
wkd out at Rs. 10.40 per qem to be 
added to the fair price worked out for 
that region. By adopting the standardis- 
ed figure of Rs. 10.50 per quintal the 
range of variations from region to region 
was expected to be narrowed down from 
Rs. 11.88 in the case of South Bihar to 
Rs. 16.94 in the case of Orissa, Kerala, 
Assam and West Bengal. 


17. It is quite clear that what the 
Commission did was to. construct cost 
schedules and fair price of the entire 
production and not merely of the levy 
sugar. The retum and rehabilitation also 
were worked out on the basis of the capi- 
tal employed in the entire production and 
not the capital employed for the produc- 
tion of levy sugar. Thus, in Table 9.6 at 
page 89 of its report, the Commission 
included Rs. 12.50 (being return and re- 
habilitation) in the ex-works price of 
sugar. There is nothing in that table 
which would suggest that it was confin- 
ed to levy sugar. Indeed Ch. 9 in which 
this table appears is headed “Cost Struc- 
ture and Price Fixation”, that is the ex- 
works price. In calculating the ex-fac- 
tory price, the Commission took the 
minimum price of cane fixed by Govern- 
ment and not the actual price paid by 
the manufacturer as was also done by 
the Commission in 1959 and by the 
Sugar Enquiry Commission in 1965. On 
this basis, the ex-factory price for Har- 
yana ‘worked out to Rs. 128.69 per quin- 
tal (i.e. cost of cane Rs. 89.78, conver- 
sion charges Rs. 26.46, return and re- 
habilitation Rs. 12.50) for the year 1966- 
67 on the basis of the average of the 
past five years’ duration and recovery. 
The cost of cane would of course 
depend on the minimum price fixed for 
each year by Government. The figure of 
Rs. 89.73 was the minimum price fixed 
for 1966-67. It also did not include the 
co-operative society's commission, if 
any, the purchase tax or cess and the 
margin for cane driage. These were ex- 
pected to be worked out by the autho- 
rity fixing the fair price for each zone 
for a particular year. 


18. The cost schedule for con- 
version in the light of duration and re- 
covery for each zone was made up of 
expenses classified as constants, vari- 
ables, semi-variables and fixed expenses. 
For Haryana, it worked out to Rs. 26.46 
per quintal on the basis of average dura- 
tion of 125 days (of 22 hours) and 8.70 
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recovery. The cost schedule made up 
of the aforesaid expenses did not in- 
clude (i) price of cane, (ii) commission to 
co-operative society, if any, (iii) purchase’ 
tax or cess and (iv) driage of cane, as 
these would be taken into account while 


fixing the minimum cane price. The 
constants comprise pecking and grade 
differentials which would be static. The 


variables comprise seasonal expenses, 
i.e. other than those incurred normally 
when crushing does not take place, such 
as wages of seasonal recruits excluding 
allowances for retainers, relevant parts 
of stores, repairs, transport on cane, 
shift depreciation, overheads and credit 
for recoveries. Semi-variables would 
comprise power and fuel and retainer 
allowances which would vary with dura- 
tion and recovery. Fixed charges would 
be expenses other than those covered 
by the three aforesaid expenses and 
which are of a fixed nature irrespective 
of duration and recovery. 


19. The sum total of these classi- 
fied expenses would make up the con- 
version costs. To these and the minimum 
price of cane would be added Rs. 2 for 
rehabilitation and Rs. 10.50 as return on 
capital employed and excise duty. The 
Government did not accept the recom- 
mendation as to rehabilitation and de- 
ferred its decision thereon for reasons 
stated in its resolution dated February 
20, 1970, by which it accepted the other ` 
recommendations as also the cost-sche- 
dules worked out by the Commission, 
the number of zones, return of a fixed 
sum of Rs. 10.50, ete. 


20. The history of control over 
sugar set out above shows that right 
from 1958 and even earlier, ex-factory 


pa of sugar were worked out on the 
asis of -cost-schedules prepared by 
export bodies appointed for that purpose, 
that such prices and cost-schedules were 
prepared in respect of the entire pro- . 
duction and not in relation only to that 
part of it which was required to be sold . 
to Government, although partial control 
in one form or the other was in vogue 
for some periods before 1967, that such 
cost-schedules were prepared on the 
basis of average duration and recovery, 
the minimum price of cane, the average 
cost of production im the various 
zones, taxes, and lastly, a return on the 
capital employed, which as stated above 
was fixed at the static figure of Rs. 10.50 
per quintal, that being the amount con- 
sidered a fair return on capital employ- 
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ed in the industry. Both the Central 
Government and Parliament were aware 
of the methods followed by these expert 
‘bodies in framing cost-schedules on the 
basis of which ex-factory prices were 
fixed, the problems which the’ Govern- 
ment was faced with in securing ade- 
quate supply of sugar and its equitable 
distribution at reasonable price to re- 
medy which sub-section (8C) was enact- 
ed. It is in the light of this back-ground 
that the provisions of that sub-section 
can be properly understood. 


21. The Act, as its long title sug- 
gests, was enacted to provide for the 
control of production, supply and distri- 
bution of, and trade and commerce in, 
certain commodities, sugar being one of 
such commodities. Section 8 empowers 
the Central Government, if it is of opin- 
jon that it is necessary or expedient to 
do so for maintaining or increasing sup- 
plies of any essential commodity or for 
securing their equitable distribution and 


availability at fair prices, to pro- 
vide by an order for  regulatin 

or prohibiting production, supply an 

distribution thereof. Under its sub- 
section (2), clause (f), such an order 
may require any person noes in 
stock any essential commodity to sell the 


whole or a specified part of it to the 
Central or a State Government or an 
authorised person and in such circum- 
stances as may be specified therein. Sub- 
section (3) requires that where any per- 
son sells any essential commodity in 
compliance with an order made under 
sub-section (2), clause (£), there shall be 
paid to him the price therefor (a) where 
the price can, consistently with the con- 
trolled price, if any, fixed under this 
section, be agreed upon, the agreed 
price; (b) where no such agreement can 
be reached, the price calculated with re- 
ference to the controlled price, if any, 
or (c) where neither clase (a), nor clause 
(b) applies, the price calculated at the 
market price prevailing in the locality 
at the date of sale. Payment at market 
price have to be made under this sub- 
section only when there is no agreed or 
controlled price. Sub-sections (8A) and 
(8B) then make provisions with regard 
to sale of foodstuffs and foodgrains. 
Under sub-section (8A), the Central Gov- 
ernment is empowered, if it is of opinion 
that it is necessary so to do for con- 
trolling the rise in prices or preventing 
the hoarding of any foodstuff in any 
locality, to direct by a notification that 
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notwithstanding anything contained in 
sub-section (8), the price at which the 
foodstuff shall be sold in the locality in 
compliarce with an order made under 
sub-section (2) (f) shall be regulated in 
accordance with the provisions of this 
sub-section. Where after the issue of a 
notification under this sub-section, any 
person sells foodstuff of the kind and in 
the locatity specified therein, in compli- 
ance with an order made with reference 
to sub-section (2), clause (Ð, there shall 
be paid to the seller as the price there- 
for, (a) the agreed price consistently 
with the controlled price, if any; (b) the 
price calculated with reference to the 
controlled price, if any, where no such 
agreement can be reached, or (c) where 
neither clause (a), nor clause (b) applies, 
the price calculated with reference to 
the average market rate as provided 
therein. Under sub-section (8B), where a 
person is required to sell any foodgrains, 
edible oilseeds or edible oils to the Cen- 
tral or a State Government, or to a per- 
son authorised in that behalf, and no 


i 


notificaticn in respect of such foodgrains, - 


oilseeds or. oils has been issued under 
sub-secticn (8A) or is in force, there shall 
be paid as the price for such foodgrains, 
oilseeds or oils, (i) the controlled price, 
if any, or (ii) where no such price is fix- 
ed the price prevailing or likely to pre- 
vail during the post-harvest period in 
the area to which the order Applies. 
Both under sub-ss. (8A) and (3B), the ques- 
tion of market price can only arise where 
there is no controlled or fixed price or 
price agreed consistently with the con- 
trolled price, if any. Each of these sub- 
sections makes a separate provision for 
the price at which ithe commodities 
therein dealt with is to be paid. 


22. Sub-section (8C), with which 
we are presently concerned, was insert- 
ed in Section 8 by Section 8 of Act 
86 of 1967. The sub-section lays down 
two conditions which must exist before 
it applies. The first is that there must 
be an order made with reference to sub- 
section (2), clause (f), and the second is 
that there is no notification under sub- 
section (8A) or if any such notification 
has been issued it is no longer in force 
owing to efflux of time. Next, the words 
“notwithstanding anything contained in 
sub-section (8)” suggest that the amount 
payable to the person required to sell 
his stock of sugar would be with refer- 
ence to the price fixed under the sub- 
section and not the agreed price or the 


` 
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market price in the absence of any con- 
trolled are under sub-section BA, The 
sub-section then lays down two things; 
firstly, that where a producer is required 
by an order with reference to sub-sec- 
tion (2) (£) to sell any kind of sugar, 
there shall be paid to that producer an 
amount therefor, that is for such stock 
of sugar as is required to be sold, and 
secondly, that such amount shall be cal- 
culated with reference to such price of 
sugar as the Central Government may, 
by order, determine, having regard to 
the four factors set out in clauses (a), (b), 
-(c) and (d). Unlike the preceding three 
sub-sections under which the amount 
payable is either the agreed price, or the 
controlled price, or where neither of 
these prices is applicable at the market 
or average market price, the amount in 
respect of sugar required to be sold is 
to be calculated at the price determined 
by the Central Government. The’ last 
words of the sub-section empower the 
Central Government to determine prices 
either from time to time or for different 
areas, which means that it may deter- 
mine zonal or regional prices, or for dif- 
ferent factories, i.e., unitwise, or for 
different kinds or grades of sugar. 


28. The two concepts, viz., the 
amount payable to the producer and the 
price to be determined by Government 
are distinct and much of the confusion 
in interpreting the sub-section would be 
dispelled if they were seen distinctly. 
The words “amount therefor” mean the 
amount to be paid to the manufacturer 
in respect of such quantity of his stock 
as is required to be sold under an order 
made with reference to sub-section (2) 
(£. That amount is, therefore, referrable 
to the stock of sugar specified in such 
order, that is to say, the levy sugar. The 
words “such price of sugar’, relate to 
the price which the Central Government 
has to determine having regard to 
clauses (a), (b), (c) and (d). The price to 

e so determined is not relatable or con- 
fined to the stock required to be sold, 
_for the words are “such price of sugar” 
and not “the price for such sugar”. This 
construction is fortified by the penulti- 
mate part of the sub-section which au- 
thorises the Central Government to 
determine zonal or unitwise prices or 
prices for different kinds of sugar. The 
price to be determined by the Central 
Government is to be the rate at which 
the amount payable to the producer of 
such of his stock as is required to be 
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sold is to be calculated. There is thus a 
clear distinction between the amount 
payable to the producer whose stock is 
either wholly or in part required to be 
sold under an order made under sub- 
section (2) (f), and the price of sugar to 
be determined by the Government hav- 
ing i ake to the minimum price of cane 
fixed by it, the manufacturing cost of 
sugar, the duty and tax paid or payable 
thereon and securing ` a reasonable re- 
turn on the capital employed in the busi- 


_ness of manufacturing sugar. 


. In order to appreciate the 
meaning of clauses (a), (b), (c) and (d), 
it must be remembered that ever since 
control on sugar was imposed, Govern- 
ment had set up expert committees to 
work out cost schedules and fair prices, 
Starting in the beginning with an All- 
India cost schedule worked out on the 
basis of the total production of sugar, 
the factories were later grouped toge- 
ther into zones or regions and different 
cost schedules for different zones or 
regions were constructed on the basis of 
which fair prices were worked out at 
which sugar was distributed and sold. 
The Tariff Commission in 1958 and the 
Sugar Enquiry Commission in 1965 had 
worked out the zonal cost schedules on 
the basis of averaged recovery and 
duration, the minimum and not the 
actual price of cane, the averaged con- 
version costs and recommended a rea- 
sonable return on the capital employed 
by the industry in the business of manu- 
facturing sugar. This experience was be- 
fore the legislature at the time when 
sub-section (8C) was inserted in the Act. 
The legislature therefore incorporated 
the same formula in the new sub-section 
as the basis for working out the price. 
The purpose behind enacting the new 
sub-section was three-fold, to provide an 
incentive to increase production of 
sugar, encourage expansion of the in- 
dustry, to devise a means by which the 
cane producer could get a share in the 
profits of the industry. through prices for 
his cane higher than the minimum price 
fixed and secure to the consumer distri- 
bution of at least a reasonable quantity 
of sugar at a fair price. Whether these 
objectives have, through the working of 
the new sub-section, been realised or not 
is a different matter. But there can be 
no doubt that these were the objectives 
for which the sub-section was passed. 
The incentive to secure increased pro- 
duction and expansion of the industry 
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was to leave a certain portion of the 
stock free for sale in the open market, 
the assumption being that the industry 
would get a better price in such market 
than the price determined under the for- 
mula incorporated in sub-section (8C). 


25. The fair price, therefore, has 
to be determined on the minimum price 
of cane fixed by Government, the manu- 
facturing cost on the basis of zonal cost- 
schedules, the tax or duty applicable in 
the zones and must be so structured as 
to leave in the ultimate result to the 
industry a reasonable return on the capi- 
tal employed by it in the business of 
manufacturing sugar. It is clear from the 
reports of the Tariff Commission that a 
reasonable return recommended by that 
body at a fixed amount of Rs. 10.50 per 
quintal which worked out in 1966-67 at 
12.5% per annum was not in respect of 
levy sugar only but on the whole, so that 
even if such a return was not obtainable 
on levy sugar but was obtainable on the 
whole, it would meet the requirement of 
cl. (d). In this conclusion we derive a 
two-fold support, firstly, from the langu- 
age used in cl (d) itself, viz., a reason- 
able return on the capital employed iñ 
the business of manufacturing sugar, 
which must mean the business as a whole 
and not the business of manufacturing 
levy sugar only, and secondly, from the 
fact of the Commission having all along 
used the same phraseology while recom- 
mending Rs. 10.50 per quintal as an 
addition by way of a reasonable return 
on the capital employed in the industry. 
The cost-schedules prepared by these 
bodies were for determining a fair price 
in relation to the entire sugar produced 
by the industry and the return’ which 
should be granted to it on the capital 
employed in the industry and not with 
respect to that stock only required to be 
sold under sub-section È &: This is 
clear from the heading o . 9 of the 
Tariff Commission’s report, 1969, “Cost 
Structure and Price Fixation.” 

26. Counsel for the appellants 
and for the several interveners, however, 
contended (1) that since sub-section Se 
was enacted after the policy of parti 
control leaving a part of the stock for 
free market was decided upon, the sub- 
section must be held to deal with levy 
sugar only, and (2) that the language of 
the sub-section as also of its clauses (a), 
(b) and (c) shows that it dealt with and 
was concerned with levy sugar only and 
that therefore clause (d) must also be 
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construed to be dealing with Ievy sugar. 
It was urged that besides the necessity 
of giving to clause (d) the same nos 
as one would have to give to clauses (a), 
(b) and {c), if clause (d) were to be cons- 
trued tc mean return on the whole of 
the capital employed, there would 
ensue a contradictory and even an anomal- 
ous result. For purposes: of clause (a), 
one would have to take the floor price 
of cane fixed by Government, but for 
clause (d), the actual price of cane paid 
by a unit would have to be taken into 
account for purposes of arriving at a 
figure which would leave a reasonable 
retum to the producer, part of whose 
stock is required to be sold. Counsel 
also urged that if clause (d) were cons- 
trued to mean reasonable return on the 
roduction of the entire stock and not 
evy sugar only, it would mean negativ- 
ing the entire scheme of partial control 
which was intended to leave a reason- 
able return on that part of the stock 
which was required thereunder to be 
sold irrespective of the return obtained 
by sale of the rest of his stock in a free 
market, Therefore, it would be contrary 
to that concept if the profits made in 
respect of free sugar were to be taken 
into account as a cushion.if the fair price 
fixed for levy sugar was not equivalent 
to the actual cost of production and 
were to result in a return less than the 
reasonable return on that part of the 
stock, or even a deficit. Such a construc- 
tion would, they argued, permit the Gov- 
ernment to fix a price which would not 
leave such a return on the ground that 


ry 


sale of free sugar would bring in sufi- ~ 


cient surplus to make’ up the deficit, if 
any, on the levy sugar. Counsel er 
urged that such a construction would 
also defeat the very object of partial 
control, in that, if a reasonable return 
was not assured to the manufacturer, he 
was hardly likely to buy cane at a price 
higher than the minimum fixed by Gov- 
ernment, a purpose for which the partial 
control policy was evolved. To bring in 
the return on free sugar for purposes of 
deciding whether a return aranteed 
under cleuse (d) was obtainable or not 
m the price fixed by Government 
would also be ushering a factor wholly 
extraneous to the sub-section. It would 
not be, therefore, right to bring into con- 
sideration free sugar which is not the 
subject-matter of sub-section (8C). 


27. To accept these contentions 
would in our view mean disregarding (1) 
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the language of the sub-section, and (2) 
the entire background in which it was 
enacted and the mischief it was intend- 
ed to remedy. As explained earlier, the 
sub-section provides two things; (a) the 
determination by Government of a fair 
price during the process of which re- 
gard shall be had to the four matters set 
out therein, and (b) payment to the 
manufacturer, part of whose stock is 
levied, an amount “therefor” calculated 
with reference to “such price” as the 
Central Government may determine. 
Though the payment would of course be 
for the stock required to be sold to Gov- 
ernment, there is nothing in the sub-sec- 
tion to suggest that the price to be deter- 
mined is to be with respect of that part 
of the stock of a particular manufacturer 
which is required to be sold to Govern- 
ment, 


28. In deciding upon the policy 
of partial control and in having it incor- 
porated in sub-section (8), the Central 
Government was confronted with two 
main problems: (a) deterioration in the 
sugar industry, and (b) the conflicting 
interests of the manufacturer, the con- 
sumer and the cane grower. The report 
of the Sugar Enquiry Commission 1965 
and that of the Tariff Commission of 
1969 highlighted the difficulties that 
plagued the industry and the necessity of 
harmonising the triple conflicting inte- 
rests. The cane acreage was dwindling, 
as the incentives for that plantation were 
not as attractive as those for cereals and 
other agricultural products. Part of that 
production was diverted towards pro- 
duction of gur and khandsari, leaving no 
scope for greater production of sugar, 
the necessity for which was being accen- 
tuated as the consumers’ demand was 
rapidly increasing. The floor price of 
cane fixed by Government was intended 
to protect the farmer from exploitation, 
but that was found not to be an incen- 
tive enough to induce him to increase 
his acreage. A device had to be found 
under which a price higher than the 
minimum could be paid by the manufac- 
turer of sugar. The consumer, on the 
other hand, had also to be protected 
against the spiraling of sugar price and 
his needs, growing as they were, had to 
be satisfied at some reasonable price. 
Both these and a larger production of 
sugar would not be possible unless there 
was a reasonable return which would en- 
sure expansion, which again would not 
be possible unless new machinery for 
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such expansion was brought in and fac- 
tories, particularly in U. P. and Bihar, 
were modernised and renovated. A fair 
price for sugar, therefore, had to be such 
as would harmonise and satisfy at least 
to a reasonable extent these conflicting 
interests, 


29. The concept of fair price 
was not unknown, for, it had been work- 
ed upon from as early a time as 1997. 
That concept did not by any account 
mean the actual cost of production of 
every individual manufacturer. It had to 
be arrived at by the process of costing 
of a representative cross-section of manu- 
facturing units. The history of the in- 
dustry shows that such a process was 
being practised through various formu- 
las, in the beginning by working out an 
All-India cost schedule, and when that 
was found to be unrealistic, by working 
out zonal cost schedules beginning with 
four and by 1969 with 15 such zonal 
cost-schedules. A fair price would not 
thus mean the actual cost and return of 
every individual unit, firstly, because it 
would be impracticable, and secondly, 
because it would be rewarding the in- 
efficient and the uneconomic. An extreme 
example of such a unit is to be found 
in the compilation prepared by Dr. 
Singhvi where the duration of season of 
that unit was only seven days, and there- 
fore, its cost came to over Rs. 600 per 
quintal. If such a product were left to 
the mercy of a total free market and the 
impact of free competitiveness in it, such 
a unit would hardly survive. The object 
of the policy of partial control cannot, 
therefore, mean to reward such units. 


80. The basis of a fair price 
would have to be built on a reasonably 
efficient and economic representative 
cross-section on whose workings cost- 
schedules would have been worked out 
and the price to be determined by Gov- 
ernment under sub-section (8C) would 
have to be built. A claim that such a 
price has to be determined unitwise and 
a reasonable return has to be ensured to 
each unit or that such a price with such 


.a return would be in respect of that part 


of its stock required to be sold under 
sub-section (2) (f) would appear to be 
inconsistent with the concept of partial 
control, the background in which it was 
evolved and the objects which it attempt- 
ed to secure. Such a policy meant deter- 
mination of a fair price on the basis of 
which a producer would be paid for part 
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of his stock required to be sold to Gov- 
emment. Such a price would have to be 
determined having regard to the four 
factors set out in the sub-section. Though 
factors (a) and (c) would be static, fac- 
tor (b) would largely depend on vari- 
ables, such as duration and recovery, the 
prices of fuel, labour etc. differing from 
zone to zone and sometimes within the 
zone, necessitating averaging and costing 
by selecting a representative cross-sec- 
tion of units for that purpose and arriv- 
ing at a cost-schedule which would do 
justice to the weak and the strong alike. 
If this be the true meaning of clause (b), 
it must mean securing a reasonable re- 
turn to the industry and not to each 
unit, irrespective of whether it is econo- 
mic or reasonably efficient or not, or 
only in respect of its stock required to 
be compulsorily sold to Government. A 
unitwise fixation of price, as suggested 
by counsel, and payment on the basis 
of a price so worked out would mean 
perpetuating inefficiency and mismanage- 
ment, and depriving the partial control 
policy of the incentives for economy and 
efficiency inherent in it. We are, there- 
fore, satisfied both on the language of 
the sub-section, the background in which 
it was enacted and the mischief the legis- 
lature sought to remedy through its 
working that the true construction is 
that a fair price has to be determined 
in respect of the entire produce, ensur- 
ing to the industry a reasonable return 
on the capital employed in the business 
of manufacturing sugar. But this does 
not mean that Government can fix any 
arbitrary price, or a price fixed on extra- 
neous considerations or such that it does 
not secure a reasonable return on the 
capital employed in the industry. Such 
a fixation would at once evoke a. chal- 
lenge, both on the ground of its being 
inconsistent with the guidelines built in 
the sub-section and its being in contra- 
vention of Arts. 19 (1) (f) and (g), and 81. 


31, The constitutionality of the 
sub-section not being under challenge in 
these appeals, the only question left for 
consideration is whether the price fixed 
under the impugned order, ie., Rupees 
124.68, is in consonance with Section 8 


(8C)? 


32. The ex-works price worked 
out in the Tariff Commission Report, 
1969 for Haryana zone for the next three 
years, i.e., 1969-70 to 1971-72, based on 
the average recovery and average dura- 
tion of the past five years (1963-64 to 
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1967-68), i.e., 8.70% and 125 days, was 
Rs. 128.69 per quintal. That figure was 
made up of the following : 

l. Wages and salaries Rs. 11.70; (2) 
stores, fuel and power Rs. 8.49; (8) re- 
pairs and maintenance Rs. 2.63; (4) pack- 
ing charges Rs, 2.57; (5) overhead charges 
Rs. 0.75; “6) cane centre and cane deve- 
lopment Rs. 1.86; (7) depreciation (In- 
come-tax Act rates) Rs. 8.60; (8) trans- 
port of cene Rs. 1.58; (9) less — credits 
Rs. 0.75; 10) grade differential Rs. 1.07; 
(11) return and rehabilitation Rs. 12.50; 
(12) selling expenses Rs. 0.15; (18) bonus 
Rs. 0.50 = Total conversion charges 
Rs. 88.96; (14) cane and related costs 
Rs. 89.78; (15) ex-works price Rs. 128.69. 
The figure of Rs. 89.73 arrived at on the 
basis of driage being Rs. 0.86 and aver- 
age recovery of 8.70% was worked out 
as follows: 

(1) Minimum price of cane fixed by 
Government Rs. 7.87; (2) Co-operative 
Society’s commission Rs. 0.183 and 
Cess/purchase tax Rs. 0.24, Total Rupees 
7.74 = Rs. 89.73 per quintal sugar. (vide 
Table 9.6 and .Appendices 85 and 8&6 at 
pages 89 and 212-214, Report 1969). 
The ex-works price of Rs: 128.69 includ- 
ed Rs. 2 per quintal for rehabilitation. 
That amount was not included by Gov- 
ernment when it fixed the price of Ru- 
pees 124-63 on January 8, 1971 as the 
Government, while accepting the cost- 
schedules and other recommendations ‘of 
the Tariff Commission, had deferred its 
decision oa rehabilitation pending con- 
sultation with the concerned interests. 
(Vide Government Resolution, Minis 
of Food and Agriculture, dated Febru- 
ary 20, 1970). Deducting Rs. 2 from the 
ex-works price worked out by the Com- 
mission’s ex-works price would be Ru- 
pees 126.69 on the basis of 8.70% and 
125 days as average recovery and dura- 
tion. 

_ 88. It would appear that barring 
the statement in the impugned order 
that Government had fixed the price at 
Rs. 124.63, the Government had not dis- 
closed even in its return how it had work- 
ed out that price. At the instance of the 
appellants, the High Court, therefore, 
by its order dated September 14, 1971 
called upon the Government to show the 
basis on which it had fixed the price. 
The Govarnment thereupon filed an 
additional affidavit of the Deputy Secre- 
tary to the Ministry of Agriculture dated 
September 14, 1971 according to which 
on the aveilable data before it the price 
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would come to Rs. 126.93. This figure 
took note of the increase in the purchase 
tax by Haryana Government from 24 to 
50 paise per quintal of cane. That_ was 
how the Government mentioned Ru- 
pees 8.003 as the price of cane per quin- 
tal instead of Rs. 7.87 which was the 
floor price fixed by Government for the 
year. Government also added Re. 1.05 
being the estimated impact of increase 
in wages recommended by the Second 
Central Wage Board, the added depre- 
ciation allowed through changes in the 
Income-tax Act and increased cost in 
packing materials, the total of all the 
three having been worked out at Rs. 2.81 
per quintal of sugar. According to this 
affidavit, when Government was consi- 
dering the fixation of price for 1970-71, 
it-had before it the actuals as to re- 
covery and duration for 1969-70 as also 
the estimates supplied by the factories 
for 1970-71. From these, the Govern- 
ment came to the conclusion that there 
would not be any material difference in 
recovery and duration between the two 
years and that was why it decided to 
continue the ex-factory price for 1969-70 
for the year 1970-71 also. The incidence 
of purchase tax for 1970-71 was placed 
at Rs. 2.06, higher than during the pre- 
ceding year, because for 1969-70 it was 
from April 1, 1969, while in 1970-71 it 
was for the whole year. The estimates 
for recovery and duration ‘for 1970-71 
were on the actual recovery and dura- 
tion for the preceding year which came 
to 8.76% and 187 days, as against the esti- 
mates given for that year by the factories, 
viz., 9.04% and 157 days. These were 
accepted for 1970-71 as the only actuals 
available to the Government on January 
8, 1971 were in respect of the month ‘of 
November 1970, which 
too meagre for acceptance for the whole 
year. 


34. Annexures II and III to this 
affidavit show that as against the levy 
price of Rs. 124.63 fixed by Government, 
free sugar was sold during 1969-70 at 
prices ranging from Rs. 126.21 to Rupees 
138.01, exclusive of excise duty, and 
from October 1970 to May 25, 1971 
when sugar was totally decontrolled at 
rates ranging from,Rs. 132.30 to Rupees 
151-38. It is undisputed that during the 
period of six weeks when the stay order 
granted by the High Court operated the 
appellants sold sugar at about Rs. 150. 

35. These figures were not ac- 
cepted by the appellants, for, according 
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to them, they sold free sugar during 
January 1971 to May 24, 1971 at prices 
ranging from Rs. 185.19 to Rs. 150.47, 
the average rate being Rs. 189.70 less 
Rs. 1.07 differential = Rs. 188.63. As . 
against the levy price worked out by 
Government at Rs. 126.98, the appel- 
lants’ case was that on the actuals work- 
ed out for the year 1970-7], the price 
would be Rs, 129.42, thus causing to 
them a loss of Rs. 5.20 per quintal on 


‘levy sugar. The difference between thé 


price calculated by the appellants and 
that calculated by the Government 
(Rs. 126.93) arises ‘because of certain dis- 
parities in their respective figures, as 
also the percentage in recovery and 
duration. To the figure of Rs. 129.42, the 
appellants add additional cost of interest, 
increase in freightage by road and rail 
during the year, -deterioration in quality, 
thus bringing the cost to Rs. 138.98. The 
loss on this calculation, according to 
them, would come to Rs. 8 lacs and odd 
= levy sugar which totalled 65,741 quin- 


36. On Government’s calculations 
based on the returns filed by the appel- 
lants, the Haryana factories realised 
Rs. 126.50 per quintal on levy sugar 
taking into account the different grades 
produced by them and Rs. 189.70 per 
quintal on free sugar upto May 25, 1971 
when sugar was decontrolled. If levy 
sugar alone were to be taken into consi-. 
deration, the loss per quintal of levy 
sugar would be the difference between 
Rs. 124.63 and Rs. 129.42, i.e., Rs. 5.20, 
and nearly double if the additional costs 
claimed by the appellants were to be 
admissible, which would raise their cost 
of production to Rs. 138.98.. This calcu- 
lation is of course on the basis that the 
return of Rs. 10.50 per quintal was alto- 
gether net, in the sense that it was not 
expected to absorb -items such as inte- 
rest and the profits on free sugar were 
not to be taken into consideration for 
ascertaining whether a reasonable re- 
turn on the capital employed was actual- 
ly obtained or not by the industry. 


37. The High Court, no doubt, 
did not hold the price of Rs. 124.63 as 
realistic and in view of the changes 
which had taken place during the year 
added in all Rs. 3.22, that is, Rs. 1.16 
increase in wages, Rs. 0.56 additional 
depreciation and Rs. 1.20 as additional 
packing charges, totalling Rs. 2.92 and 
presumably Re. 0.30 for increase in pur- 
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chase tax, Adding Rs. 8.22 to the Gov- 
ernment price, the High Court worked 
out the fair price at Rs. 127.85 instead 
of Rs. 124.63. We need not examine the 
correctness or otherwise of this addition 
as the Solicitor General told us that he 
did not challenge the correctness of this 
addition. On the basis of Rs. 127.85 
being the correct price, the appellants 
would lose Rs. 3.22 per oe on levy 
sugar, if the price realised on levy sugar 


‘alone were to be taken into considera-- 


tion. The Solicitor General also conceded 
that purchase tax on cane in Haryana 
was increased during the year 1970-71 
from 24 paise to 50 paise per quintal 
with effect from April 1, 1970 and that 
increase eccording to para. 11 of the 
return, dated May 1971 was not taken 
into account as the Government was of 
the opinion that the price of 1969-70, 
which was adopted for 1970-71, contain- 
ed sufficient cushion to absorb the im- 
pact of this increase. This opinion was 
based on the fact that the working re- 
sults for the year 1969-70 turned out to 
be actually very much better than esti- 
mated. i 
88. Counsel for the appellants, 
however, expressed his dissatisfaction 
with the increase by the High Court of 
Rs. 8.22 only on the ground that the 
High Court did not take cognizance of 
three items, viz., increase in purchase 
tax, increase in the rate of interest and 
- increase in road and rail freightage. As 
already stated, the increase in purchase 
tax appears to be included in Rs, 3.22, 
granted by the High Court for otherwise 
the three increases stated in the judg- 
ment, viz., increase in wages, increase in 
depreciation and increase in packing 
charges, would make the total of Rupees 
9.92 only. 


39. The largest addition in the 
price claimed by the appellants was 
Rs. 2.29 per quintal by way of additional 
interest. The basis for the claim was 
that owing to the production of sugar in 
1969-70 being the all time highest, there 
were larger stocks lying unreleased with 
the factories both in the case of levy as 
well as free sugar, with the result that 
the factories had to bear additional inte- 
rest on the working capital involved in 
such unreleased stocks. The usual period 
of six months for the release of stock on 
the basis of which the return on capital 
at the static figure of Rs. 10.50 a quintal 
had actually become unrealistic. .The 
result, therefore, was that the factories 
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could not expect to get the said return 
on the capital employed. 


40. Since the question was añ 
important one we called upon the Gova 
ernment to disclose the correspondence, 
if any, which it had in this connection 
with the Tariff Commission. Thereupon 
the Government produced the relevant 
correspondence. It appears from that 
correspondence that on March 26, 1970 
the Indian Sugar Mills Association had 
made a representation for addition in 
the return of Rs. 10.50 on the ground 
that the 1969-70 year’s production had 
come to 42 lac tonnes, an all time record 
and in addition thereto there was al- 
ready at hand a large stock lying undis- 
posed of resulting in the component of 
working capital being very much higher 
than that calculated by the Tariff Com- 
mission while fixing Rs. 10.50 as the re~ 
turn. On June 5, 1970, the Government 
referred this representation to the Com- 
mission. By its letter dated July 29, 1970, 
the Commission recommended that the 
question of accumulation of stocks as re- 
presented by the association required 
sympathetic consideration and suggested 
an increase in lieu of interest at 9% on 
the additicnal working capital represents 
ed by the accumulated stock, 


41. In considering this claim, 
however, two facts need to be borne in 
mind, The production in 1970-71 was 
not as high as that in 1969-70 and in fact 
had considerably declined. So far as the 
Haryana factories were concerned, none 
of them had purchased cane at a price 
higher than the minimum fixed by Gov- 
ernment, <lthough the assumption be- 
hind the policy of partial control leaving 
40% of the stock for free market and 


- the unconventional method of granting a 


fixed return of Rs. 10.50 was that these 
two factors would enable the manufac- 
turer to pay a higher cane price. The 
figures supplied to us by Government 
called out from the returns filed by the 
factories would also suggest that the 
claim for Rs. 2.29 per quintal was not 
warranted, The total production by the 
Haryana factories during 1970-71 was 
of the tune of 82.756 tonnes. Despatches 
upto May 24, 1971, when sugar was de 
controlled, of free sugar were 7,065 ton- 
nes at Rs, 189.70 per quintal. Despatches 
of levy sugar, upto the date of the inte- 
rim order of stay dated April 8, 1971 
were 2,380 tonnes and from April 8, 1971 
to May 24, 1971, 4,194 tonnes at Rupees 
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158.02 per quintal. The balance of stock 
ying with the factories as on June 1, 
1971 was 6911.7 tonnes, Despatches dur- 
ing the decontrol period, i.e., from June 
l, 1971 to December 31; 1971 were 
63,023 tonnes at the rate of Rs. 151.89 
per quintal, leaving a balance in hand 
of 6094 tonnes. It may be mentioned 
that on June 80, 1972 the stock lying on 
hand came to 427 tonnes only. Since this 
was the position, the claim for additional 
interest at Rs. 2.29 per quintal does not 
appear to be sustainable, nor also the 
claim for deterioration of stock owing to 
the stock lying stored up beyond the 
normal period, the loss by way of dete- 
rioration during such period being the 
normal incidence of the trade which the 
manufacturer must anticipate. 


42. Regarding the claim of 63 
paise owing to increase in freightage 
(ie. of 54 paise by road and 9 paise by 
rail), the Tariff Commission refused - to 
concede that claim. Even before us there 
are no adequate materials to come to any 
precise conclusion as to the extra burden 
which the appellants had actually to 
bear, though increase in freightage dur- 
ing the year is admitted, 


43. Have the Haryana factories 
then not received in fact during 1970-71 
the reasonable return as envisaged by 
sub-section (8C)P 


44, The ‘actual figures of the 
year for duration and recovery were not 
in dispute. They were 162 days and 
8.69% respectively. On that basis, the 
cost, according to the  cost-schedule 
worked out for Haryana by the Commis- 
sion, would come to Rs. 126.61, includ- 
ing Rs. 10.50. To that amount may be 
added the following, even assuming that 
they are all allowable: (1) increase in 
wages, Re. 1.05, 2 increase in deprecia- 
tion, 56 paise, (8) deterioration in quality, 
10 paise, (4) insurance and godown costs, 
7 paise, (5) increase in cost of consum- 
able stores, 12 paise, (6) increase in cost 
of gunny bags, Re. 1.20, (7) increase in 
freightage by road and rail, 68 paise, 
(8) interest on longer storage, Rs. 2.84 
and (9) selling expenses, 45 paise (total 
Rs. 7.18 = Rs, 183.79). But for the rea- 
sons given above, items 8, 7 and 8 (total 
Rs. 8,66) must go and therefore the 
figure would come to Rs. 180.18. As 
against this, the realisations for levy and 
free sugar upto the date of decontrol, 
i.e. May 24, 1971 were as follows: 68,741 
quintals at the average rate of Rupees 
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124.68 and 70,650 quintals at the aver- 
age rate of Rs. 186.49. The average price 
thus realised comes to Rs. 180.77. There 
is no doubt that if the sales after May 
24, 1971 which were all in free market 
were to be taken into account, the aver- 
age realised would come to much more 
than Rs. 180.77. There is, therefore, no 
doubt that taking the picture as a whole 
the Haryana factories got in any event 
a reasonable return on the capital em- 
ployed. 

45. On the construction of sub- 
section (8C) adopted by us and such of 
the materials produced before us, we are 
of the opinion that no case for quashing 
the impugned order has been made out, 
nor has the price fixed by Government 
been shown to be inconsistent with the 
sub-section. 

46. — In the result the appeals fail 
and are dismissed. In view of the some- 
what complicated questions as to the 
meaning and interpretation of Section 3 
(8C) of the Act, we direct that the par- 
ties will bear their own costs all through- 
out. Liberty to the parties to file appli- 
cations for directions in respéct of the 
Bank Guarantees furnished by them in 
pursuance of stay orders passed by the 


Court. 
Appeals dismissed, 





AIR 1973 SUPREME COURT 549 
(V 60 C 112) 
(From: Bombay) 

H. R. KHANNA, Y. V. CHANDRA- 
CHUD AND C. A. VAIDIA- 
LINGAM, JJ. 

Ramchandra Kesheo Uttarwar and 
others, Appellants v. Commr. of Nagpur 
Division, Nagpur and others, Respon- 
dents. 

Civil Appeal No. 1284 of 1967, D/- 
27-10-1972. 


Index Note:— Constitution of India, 
Art. 133 — When the High Court refuses 
to allow the petitioner to raise a new 
point involving question of fact on the 
ground that he failed to raise it at the 
earliest opportunity the decision does not 
suffer from any infirmity and cannot be 
interfered with in appeal. (Para 5) 


Brief Note: — When the appellant 
desired to challenge the jurisdiction of 
the Claims Officer who decided his case, 


LP/LP/G57/72/MVJ 





550 S.C. 


on the ground that the order giving him 
jurisdiction. under Section 20 (8) of the 
M. P. Abolition of Proprietary Rights 
(Estates, Mahals, Alienated Lands) Act, 
1951 was made not by the Settlement 
Commissioner but was made by the Re- 
venue Commissioner, a precise allegation 
to that effect should have been made 
in the petition so that the respondent 
could have an opportunity to meet the 
allegation. (Para 5) 


The judgment of the Court was deli- 
vered by 


KHANNA, J.:— This appeal on 
certificate is directed against the judg- 
ment of Nagpur Bench of the Bombay 
High Court whereby petition under Arti- 
cle 227 of the Constitution of India filed 
by the appellants for quashing orders 
made by the Claims Officer and the 
appellate authority under the provisions 
of the Madhya Pradesh Abolition of 
Proprietary Rights (Estates, Mahals, Ali- 
enated Lands) Act, 1950 (Act No. 1 of 
1951) (hereinafter referred to as the Act) 
was dismissed. 


2. The appellants are the legal 
representatives of Kesheorao deceased 
who mortgaged, as per mortgage deed 
dated May 10, 1927, property situated in 
two Taluks Yeotmal and Kalapur for 
Rs. 42,000 in favour of Hirachand Ratan- 
chand Munot respondent No. 8 and his 
predecessors. After the mortgagees had 
made attempt to secure payment of the 
mortgaged money, the proprietary inte- 
rest of the mortgagor in the mortgaged 
property was extinguished under the 
Act. Provision was made in the Act for 
ensuring the payments of debts incurred 
by the proprietor whose proprietary 
right was extinguished under the Act. 


3. On August 18, 1951 an appli- 
cation was made by the mortgagor under 


Section 19 of the Act for determining 
the amount payable under the above 
mentioned mortgage. The file of the 


case was subsequently found to be mis- 
sing and thereupon Sub-Divisional Offi- 
cer Yeotmal, who was one of the Claims 
Officers competent to deal with the mat- 
ter, was directed to determine the 
amount due under the mortgage. On 
August 31, 1962 the Sub-Divisional O- 
cer passed an order holding that an 
amount of Rs, 79,192 was due and pay- 
able by the mortgagor to the mortgagees. 
An appeal was filed against the above 
order and the appellate authority, Com- 
missioner of Nagpur Division, as per 
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order dated August 13, 1963 affirmed the 
finding of the Sub-Divisional Officer with 
regard to the principal debt. As regards 
interest, the appellate authority held 
that the order made by the Claims OM- 
cer was not in accordance with law. The 
matter was accordingly remanded. On 
November 4, 1963 the Sub-Divisional 
Officer, Yeotmal in his capacity as Claims 
Officer, held that an amount of Rupees 
65,719.09 paise was due under the mort- 
gage. On the same day, i.e. November 4, 
1963 the appellants filed petition under 
Article 227 of the Constitution for quash- 


ing order dated August 31, 1962 made . 


by the Claims Officer as well as order 
dated August 18, 1963 made by the ap- 
pellate authority. It may be mentioned 
that appeal filed by the appellants is al- 
ready pending against the order dated 
November 4, 1963 of the Claims Officer. 

4, The following six contentions 
were raised on behalf of the appellants 
before the High Court: 


“(1) that the Claims Officer, who 
passed this case had no jurisdiction to 
entertain this claim petition, because he 
was not appointed by the proper officer; 

(2) thet even if it be held that his 
appointment was properly made, he had 
no jurisdiction to reconstruct the record 
in order to enable him to give findings 
on the reconstructed record; 

(8) that there was an order passed 
by the Debt Conciliation Board some 
time before 1940 by which it was held 
that the debt was fully discharged and 
that order having been passed by an aus - 
thority which had the jurisdiction to do 
so was effective and should have been 
given effect to by the Claims Officer; 

(4) that the proper material which 
was required to be produced by the cre- 
ditors under the provisions of Section 22 
(2) of the M. P. Abolition of Proprietary 
Act No. 1 of 1951 was not produced by 
the creditors and that, therefore, no 
order could be passed as the debt had 
remained not proved; 


(5) that the total amount due should 
have been directed to be recovered from 
out of the compensation money and resa 
tricted to that amount; and 

(6) that the Sub-Divisional Officer 
had committed an error apparent on the 
face of the record in making the calcu- 
lations of >rincipal as well as interest.” 
The first five contentions did not find 
favour with the High Court and were 
accordingly repelled. The sixth conten- 
tion was not pressed because it was con- 
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ceded that the same was the subject- 
matter of the appeal against the order 
passed by the Sub-Divisional Officer on 
November 4, 1963. In the result the 
petition was dismissed. 

5. Before us Dr. Barlingay on 
behalf of the appellants has argued that 
the Claims Officer who made the im- 
pugned order dated August 31, 1962 had 
no jurisdiction to deal with the matter as 
there was no proper assignment of this 
case to him by the Settlement Commis- 
sioner as required by Section 20 of the 
Act. Reference in this connection is 
made to sub-sections (2) and (8) of the 
aforesaid section which read as under: 


“(2) Where the Claims Officer finds 
that the properties vesting in the State 
under Section 3 of a debtor extend over 
areas within the jurisdiction of more 
than one Claims Officer, he shall refer 
the case of such debtor to the Settlement 
Commissioner for orders as to the Claims 
Officer who shall deal with the case of 
such debtor. 


(3) On receipt of such reference, the 
Settlement Commissioner may, after 
hearing the debtor, if necessary, pass an 
order specifying the Claims Officer who 
shall deal with the case and send a copy 
of his order to all Claims Officers con- 
cerned directing them to forward all 
papers of the case of the debtor to the 
Claims Officer specified by him.” 
According to Dr. Barlingay, there were 
more than one Claims Officer who had 
jurisdiction in the matter and, as such, 
it was necessary for the Settlement Com- 
missioner to specify the Claims Officer 
who should deal with the case. The 
order in this respect, it.is submitted, was 
made not by the Settlement Commis- 
sioner but by the Revenue Commissioner. 
The Claims Officer as such, according to 
the learned counsel, could not deal with 
the case. In this respect we find that in 
the petition under Article 227 of the 
Constitution filed by the appellants be- 
fore the High Court, no ground was 
taken that the order under Section 20 (3) 
of the Act specifying the Claims Officer 
who would deal with the case had been 
made by the Revenue Commissioner and 
not by the Settlement Commissioner. No 
objection on that score was also taken 
in the proceedings before the Claims 
Officer or in appeal before the appellate 
authority. When this matter was raised 
‘during the course of arguments before 
the High Court, . the learned Judges 
pointed out that it was a question of fact 
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as to whether the order under Section 
20 (8) had been made by the Settlement 
Commissioner or by the Revenue Com- 
missioner, As the appellants had not 
raised that point at the earliest opportu- 
nity, the respondents, it was observed, 
were not in a position to meet the point. 
The learned Judges, in the circumstan- 
ces, came to the conclusion that it would 
not be proper to permit the appellants 
to raise the said question of fact. We 
can find no infirmity in the above con- 
clusion of the High Court. If the ‘appel- 
lants wanted to build an argument on 
the score that the order under sub-sec- 
tion (8) of Section 20 had been made 
not by the Settlement Commissioner 
but by the Revenue Commissioner, a 
precise allegation to that effect should 
have been made in the petition so that 
the respondents could file a reply in res- 
pect of that allegation. In the absence 
of such allegation, no proper material 
was brought before the Court for record- 
ing a finding that the order under sub- 
section (8) of Section 20 had been made 
by the Revenue Commissioner and not 
by the Settlement Commissioner. It is ` 
also significant to observe in the above 
context that no copy of the order under 
sub-section (8) of Section 20 was pro- 
duced by the appellants in support of 
the contention that the said order had 
not been made by the Settlement Com- 
missioner. The entire argument of the 
appellants was built upon a sentence in 
the order of the Claims Officer wherein 
there was a reference to sanction ac- 
corded by the Commissioner for the trial 
of the case. There is, however, nothing 
in that order to indicate that the Com- 
missioner referred to in the sentence 
was the Revenue Commissioner and not 
the Settlement Commissioner. We are, 
therefore, unable to accede to the con- 
tention advanced on behalf of the appel- 
lants that the impugned orders are liable 
to be set aside on the ground that the 
order under sub-section (3) of Section 20 
had been made by a Revenue Commis- 
sioner and not by a Settlement Commis- 
sioner. 


6. Tt has next been argued that 
original documents were not produced 
on behalf of the mortgagees in proof of 
the amount due to them. In this respect 
we find that certified copies were pro- 
duced on behalf of the mortgagees. 
Some of the documents which were lost 
were reconstructed by the Claims Off- 
cer. The High Court found that the 
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documents of which certified copies had 
.been produced were properly proved. 
In view of the above facts, the High 
Court came to the conclusion that there 
was no substance in appellant? conten- 
tion about the lack of proper proof. No- 
thing cogent has been brought to our 
notice as may induce us to take a diffe- 
rent view. j 


7. Lastly, it has been argued on 
behalf of the appellants that they paid 


back an amount of Rs. 2,750 and the 
same has not been given credit in deter- 
mining the amount found due to respon- 
dent No. 8. There is, however, nothing 
in the judgment of the High Court as 
may show that such an argument was 
advanced before it on behalf of the ap- 
pellants. On the contrary, it was conced- 
ed that the method employed for calcu- 
lating the principal and interest in order 
dated November 4, 1968 of the Claims 
Officer was the subject-matter of the 
appeal. As such, no contention on that 
score was pressed before the High Court. 
In view of the stand taken by the appel- 
lants in the High Court, they cannot be 
allowed to agitate the point regarding 
the paynient of Rs. 2,750 in this Court. 

8. The appeal consequently fails 
and is dismissed with costs. 


Appeal dismissed. 
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Substance of the notification to be given 
at convenient places in the locality 
where the land sought to be acquired is 
situated, the whole acquisition proceed- 
ings are vitiated. AIR 1967 SC 1074 and 
C. A. 2861 of 1968, D/-~ 11-8-1972 (SC), 
Followed. (Paras 1, 2) 

The mere fact that the applicability 
of the provisions of Section 5-A have 
been dispensed with under Section 17 (4) ` 
of the Act at the time the notification 
under Section 4 (1) was issued does not 
authorise the dispensing with the provi- 
sions of Section 4 (1). The provisions of 
Section 4 (1) cannot be held to be man- 
datory in one situation and directory in 
another. Section 4 (1) does not contem- 
plate any distinction between those pro- 
ceedings in which in exercise of the 
power under Section 17 o the appropri- 
ate government directs that the provi- 
sions of Section 5-A shall not apply and 
where such a direction has not been 
made dispensing with the applicability 
of Section 5-A. Spl. Appeals Nos. 329 
and 828 of 1968, D/- 8-10-1963 (AL), 
Reversed. (Para 3) 


Cases Referred? Chronological Paras 
(1972) C. A. 2861 of 1968, D/- 11-8- 
1972 (SC), State of Mysore v. 
Abdul Razak Sahib 
AIR 1967 SC 1074 = (1967) 1 SCR 
1: Khub Chand v. State of Rajas- 
an 


Mr. S. V. Gupte, Sr. Advocate, (Mr. 
J. P. Goyal, Advocate, with him), for Ap- 
pellants; Mr. G. N. Dikshit, Sr. Advo- 
cate, (Mr. O. P. Rana, Advocate, with 
him), for Respondents. 


The following Judgment of the Court 
was delivered by 
_ GROVER, J.:— These two appeals 
by certificate from a judgment of the 
Allahabad High Court must succeed on 
the short ground that the provisions of 
Section 4 (1) of the Land Acquisition Act, 
1894, were not complied with. In C. A. 
1192/67 a notification was issued under 
Section 4 of the Act on October 15, 1960 
for acquisition of the land in dispute. 
Under Section 17 (4) of the Act the pro- 
visions of Sec. 5-A were dispensed with. 
On October 28, 1960 the notification 
under Section 6 was issued. The appel- 
lant was directed to be present before 
the Collector in pursuance of a notice 
under Section 9 on December 4, 1960. 
On December 5, 1960 the appellant filed 
a petition under Article 226 of the Con- 
stitution challenging the acquisition pros 
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ceedings. The petition was dismissed by 
a Single Judge of the High Court whose 
judgment was affirmed in Special Appeal 
y the Division Bench. Section 4 (1) of 
the Act is in the following terms:— 


“Whenever it appears to the apro- 
priate Government that land in any loca- 
lity is needed or is likely to be needed 
for any public purpose, a notification to 
that effect shall be published in the Offi- 
cial Gazette, and the Collector shall cause 
public notice of the substance of such 
notification to be given at convenient 
places in the said locality.” 


It is common ground that the Collector 
did not cause public notice of the sub- 
stance of the notification to be given at 
convenient places in the locality where 
the land sought to be acquired was situat- 
ed. In other words there was no com- 
pliance whatsoever with the second part 
of sub-section (1) of Section 4. 


2 The law as settled by this 
court is that such a notice under second 
part of Section 4 (1) is mandatory and 
unless that notice is given in accordance 
with the provisions contained therein the 
entire acquisition proceedings are vitiat- 
ed. We may refer in this connection to 
Khub Chand v. The State of Rajasthan, 
(1967) 1 SCR 120 = (AIR 1967 SC 1074). 
In that case this court pointed out that 
the object is to give intimation to a per- 
son whose land is sought to be acquired 
of the intention of the officer to enter the 
land. Under Section 4 (2) such a notice 
is a necessary condition for the exercise 
of the power of entry. Non-compliance 
with that condition makes the entry un- 
lawful. In State of Mysore v. Abdul 
Razak Sahib, (1972) C. A. 2861 of 1968, 
D/- 11-8-1972 (SC) no notices as requir- 
ed by Section 4 (1) of the Act were pub- 
lished in the locality till after the lapse 
of about 10 weeks. The question for con- 
sideration was whether ` the notification 
issued under Section 4 was a valid one. 
This court held that in the case of a noti- 
fication under Section 4 the law has pres- 
cribed that in addition to publication of 
a notice in the official gazette the Col- 
lector must also give publicity of the sub- 
stance of the notification in the concern- 
ed locality. Unless both these conditions 
are satisfied Section 4 of the Act cannot 
be said to have been complied with. The 
purpose behind such a notice was that 
interested persons should know that the 
land is being acquired so as to prefer any 
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objections under Section 5-A which con- 
fers a valuable right. 


8. Learned counsel for the State 
has, however, contended that according 
to these decisions it is only when the per- 
sons interested can file objections under 
Section 5-A that the public notice of the 
substance of the notification under Sec- 
tion 4 (1) by the Collector would be ne- 
cessary whereas in the present case the 
applicability of the provisions of Sec- 
tion 5-A have been dispensed with under 
Section 17 (4) of the Act at the same time 
the notification under Section 4 (1) was 
issued. It is wholly unnecessary that the 
interested parties should have the requi- 


site information of the acquisition pro- . 


ceedings as they are not entitled to file 
objections under Section 5-A. We are 
unable to accept such a contention. In 
our judgment the provisions of Sec- 
tion 4 (1) cannot be held to be manda- 
tory in one situation and directory in an- 
other, Section 4 (D does not contem- 
plate any distinction between those pro- 
ceedings in which in exercise of the power 
under Section 17 (4) the appropriate gov- 
ernment directs that the provisions of 
Section 5-A shall not apply and where 
such a direction has not been made dis- 
pensing with the applicability of Sec. 5-A. 
Tt lays down in unequivocal and clear 
terms that both things have to be simul- 
taneously done under Section 4 (1), i.e., a 
notification has to be published in the 
official gazette that the land is likely to 
be needed for any public purpose and 
the Collector has to cause notice to be 
given of the substance of such notifica- 
tion at convenient places in the locality 
in which the land is situated. The 
scheme of Section 4 is that after the steps 
contemplated under sub-section ae have 
been taken the officer authorised by the 
Government can do the various acts set 
out in sub-section (2). It is not required 
under Section 17 (4) of the principal Act 
that when a notification under Section 4 
(1) is issued the direction should be niade 
simultaneously if the State Government 
so desires. Such an order or direction 
can be made even at a later stage. The 
effect of the direction made under Sec- 
tion 17 (4) is that a declaration can be 
made under Section 6 in respect of the 
land at any time after the publication of 
the notification under Section 4 (1) and 
thereafter the Collector can take posses-. 
sion. But as mentioned before in a given 
case the appropriate government may not 
consider it necessary to take action under 
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Section 17 (4) simultaneously with the 
notification under Section 4 (1) and it may 
choose to invoke its provisions only at a 
later stage in view of any urgency that 
may crop up. Thus the construction of 
Section 4 (1) cannct be made to depend 
upon any action or direction which the 
State Government may choose to make 
under Section 17 (4) of the principal Act. 
In our opinion. Section 4 (1) has to be read 
as an integrated provision which con- 
tains two conditions; the first is that the 
notification in the official gazette must be 
published and the second is that the Col- 
lector has to cause ‘public ‘notice of the 
substance of such notification to be given. 
These two conditions must be satisfied 
for the purpose of compliance with the 
provisions of Section 4 (1). 

4. In the above view of the mat- 
ter the appeals which involve the same 
point must succeed, They are conse- 
quently allowed and the acquisition pro- 
ceedings in question in both the appeals 
shall stand quashed. The apellants will 
be entitled to costs in this court. One 


hearing fee. 
Appeals allowed. 





AIR 1973 SUPREME COURT 554 
(V 60 C 114) 
(From: Madhya Pradesh)* 
‘A. N. GROVER, M. H. BEG AND 
A. K. MUKHERJEE, JJ. 
Gulam Abbas, Appellant v. Haji Kay- 
yam Ali and others, Respondents. 
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18-9-1972. 


Index Note: — Evidence Act (1872), 
Section 115 — Relinquishment of future 
possible right of inheritance by the mus- 
lim heir, for a consideration, may debar 
him from setting up his right when it ac- 
tually comes into being — Judgment 
of Madhya Pradesh High Court in Second 
Appeal No. 618 of 1964, Dated 5-3-1970, 
Reversed. — (X-Ref: (i) Muhammedan 
Law and (ii) T. P. Act (1882), S. 6 (a) ). 

Brief Note: — The binding force in 
future of such a renunciation depends 
upon the attendant circumstances and the 
whole course of conduct of which it 
forms a part. If the expectant heir re- 
ceives consideration and so conducts him- 
self as to mislead an owner into not mak- 
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ing dispositions of his property inter vivos 
the expectant heir can be debarred from 
setting up his right when it does unques- 
tionably vest in him. The principle of 
estoppel operates in such cases. AIR 
1986 All 573 and AIR 1956 Trav-Co 217, 
Approved: AIR 1959 Mad 181 and AIR 
1964 Ker 200, Overruled. (Paras 7, 11) 
Cases Referred: Chronological Paras 


AIR 1964 Ker 200 = 1963 Ker LT 
1178, V. Kunhi Avulla v. E. P. 
Kunhi Avulla 

AIR 1959 Mad 181 = (1958) 2 Mad 
LJ 492, Abdul Kafoor v. Razack 4,5 

AIR 1956 Tra-Co 217 = ILR (1956) 

TC 277, Kochunni Kachu Maham- 
med v. Kunju Pillai Muhammed 4 

AIR 1986 All 578 = 1936 All LJ 342, 

Latafat Husain v. Hidayat Hussain 
4 


, 5, 12, 15 
AIR 1928 Oudh 67 = 109 IC 835, 
Mahomed Ali Khan v. Nisar Ali 
Khan 13 
ATR 1926 All 715 = 24 All LJ 878, 
Moti Shah v. Ghandharp Singh 12 
ATR 1923 All 887 = 21 All LJ 235 
(FB), Fateh Singh v. Thakur Ruk- 
_ mini Ramanji Maharaj 12, 
AIR 1922 All 297 = 19 All LJ 799, 
Mahadeo Prasad Singh v. Mata 
Prasad 
AIR 1918 PC 70 = ILR 40 All 487, 
Kanhai Lal (Lala) v. (Lala) Brij Lal 12 
ATR 1918 Mad 119 = ILR 41 Mad 
865, Asa Beevi v. Karuppan 6, 10, 12 
(1889) ILR 11 All 456 = 1889 All 
WN 109, Husan Ali v. Nazo 
(1885) 12 Ind App 91 = ILR 11 Cal 
aoe Abdul Wahid Khan v. Nurain 
ibi 
(1871) 17 Suth WR 108 (PC), Hur- 
sear Begum v. Allahdia 


an 8, 18 

(1827) 4 SDA 210, Mt. Khanum Jan 
v. Mt. Jan Beebee 9 

Mr. K. Rajendra Chowdhry, Advocate, 
for Appellant; M/s. P. C. Bhartari, D. N. 
Mishra, Advocates of M/s. J. B. Dada- 
chanji and Co., Advocates, for Respon- 
dent No. 1. 

The following Judgment of the Court 
was delivered by 

BEG, J.:— This is a Defendant’s ap- 
peal by Special Leave against the Judg- 
ment and decree of the High Court of 
Madhya Pradesh allowing a second ap- 
peal in a partition suit between members 
of a family governed by Muslim law. The 
Defendant-Appellant and the Plaintif- 
Respondent are both sons of Kadir Ali 
Bohra who died on 5-4-1952 leaving be- 


ALR 





1973 


hind five sons and a daughter and his 
widow as his heirs. It appears that Kadir 
Ali had incurred debts so heavily that all 
his property would have been swallowed 
up to liquidate these. Three of his sons, 
namely, Ghulam Abbas, Defendant No. 1, 
Abdullah, Defendant No. 2, and Imdad, 
Defendant No. 8, who had prospered, 
came to his rescue so that the property 
may be saved. But, apparently, they 
paid up the debts only in-order to get 
the properties for themselves to the ex- 
clusion of the other two sons, namely, 
Kayyumali, Plaintiff-Respondent, and 
Nazarali, Defendant No. 4, who executed, 
on 10-10-1942, deeds acknowledging re- 
ceipt of some cash and moveable pro- 
perties as consideration for not claiming 
any rights in future in the properties 
mentioned in the deeds in which they 
gave up their possible rights in future. 
The executant of each deed said: 


“I have accordingly taken the things 
mentioned above as the equivalent of my 
share and I have out of free will written 
this. I have no claim in the properties 
hereafter and if I put up a claim in 
future to any of the properties I shall be 
proved false by this document. I shall 
have no objection to my father giving 
any of the properties to my other bro- 

OS. cea cele ates 4 


During the fathers lifetime, when all 
chance or expectation of inheritance by 
either Kayyumali or Nazarali could be 
destroyed by disposition of property, nei- 
ther of these two raised his little finger 
to. object. The only question before us 
now is whether the plaintiff and Defen- 
dant No. 4 are estopped by their declara- 
tions and conduct and silence from claim- 
ing their shares in the properties covered 
by these deeds. 


2. The first appellate court, the 
final court on questions of fact, record- 
ed the following findings, after examin- 
ing the whole set of facts before it, to 
conclude that the plaintiff and defendant 
No. 4 were estopped from claiming their 
shares in the inheritence: i 


“In the instant case, it is evident 
that the release deeds Ex, D/2 and Ex. 
D/8 were executed by the plaintiff and 
defendant No. 4, Nazarali, when the de- 
fendants Nos. 1, 2 and 8 had with their 
labour and money straightened the status 
of their father Kadarali and had cleared 
up the debts which would have devour- 
ed the whole property of Kadar Ali and 
the plaintiff was doing nothing and was 
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in a way a burden to his father. In such 
state of things when the plaintiff and de- 
fendant No. 4 executed the release deeds 
in question, it can. be-said.that it was a 
family settlement to prevent the future 
disputes that may arise and to secure the 
peace and happiness in the family of the 
parties and thereby induced the defen- 
dants Nos. 1, 2 and 8 to believe that the 
plaintiff would not claim a share in the 
suit properties and led them to discharge 
the debts due to Kadar Ali and to be in 
affluent circumstances themselves as they 
are at present and the plaintiff now seeks 
benefit of it against his own past under- 
takings.” 


3. The High Court reproduced 
the passage, quoted above, from the judg- 
ment of the First Appellate Court, with-- 
out any dissent from any of the findings 
of fact contained there. It specifically 
held that the Court below was correct 
in finding that consideration had passed 
to the Plaintiff and Defendant No. 4 for 
the relinquishment of their future possible 
rights of inheritance. It proceeded on 
the assumption that, if the law had not 
prohibited the transfer of his right of in- 
heritance by a Muslim heir, an estoppel 
would have operated against the Plain- 
tiff and Defendant No. 4 on the findings 
given. It held that the rule of Muslim 
Personal law on the subject has the same 
effect as Section 6 (a) of the Transfer of 
Property Act which lays down: . 


“The chance of an heir-apparent suc- 
ceeding to an estate, the chance of a rela- 
tion obtaining a legacy on the death of 
a kinsman; or any other mere possibility 
of a like nature, cannot be transferred”. 
It pointed out that, although, Section 2 
of the Transfer of Property Act provided 
that nothing in the second Chapter of the 
Act will be deemed to affect any rule of 
Mohammedan Law, so that Section 6 (a) 
contained in Chapter 2 could not really 
be applied, yet, the effect of Mahomedan 
Law itself was that “the chance of a 
Mahomedan heir apparent succeeding ta. 
an estate cannot be the subject of a valid 
transfer or lease” (See: Mulla’s Principles 
of Mohamedan Law — 17th Edn. S. 54, 
page 45). After equating the effect of 
the rule of Mahomedan Law with that of 
Section 6 (a) of the Transfer of Property 
Act, the High Court applied the principle 
that no estoppel can arise against statute 
to what it considered to be an estoppel 
put forward against a rule of Mahome- 
dan Law. 
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_4, The High Court had relied on 
a decision of the Madras High Court in 
Abdul Kafoor v. Abdul Razack, ATR 1959 
Mad 181 which had been followed by. the 
Kerala High Court without giving fresh 
reasons, in V. Kunhi Avulla v. E. P. 
Kunhi Avulla, AIR 1964 Ker 200 in pre- 
ference to the view adopted by the 
Allahabad High Court in Latafat Husain 
v. Hidayat Hussain, AIR 1936 All 578 fol- 
lowed by the Travancore Cochin High 
Court in Kochunni Kochu Muhammed v. 
Kunju Pillai Muhammed, AIR 1956 Trav- 
Co 217. The principal question for deci- 
sion before us is whether the Madras or 
the Allahabad High Court view is cor- 
rect. 


5. The Madras High Court, in 
‘Abdul Kafoor’s case, ATR 1959 Mad 181 
` (supra), had specifically dissented from 
the Allahabad view in Latafat Hussain’s 
case, ATR 1936 All 578 (supra) on the 
ground that, if an estoppel was allowed 
to be pleaded as a defence, on the 
strength of relinquishment of a spes suc- 
cessionis for consideration, the effect 
would be to permit the provision of 
Mohammedan Law to be defeated. 
Hence, it held that such an attempt would 
be struck by Section 28 of the Indian 
Contract Act. The object, however, of 
the rule of Mohamedan Law, which does 
not recognise a purported transfer of a 
spes successionis as a legally valid trans- 
fer at all, is not to prohibit tages) 
but only to make it clear what is an 
what is not a transferable right or inte- 
rest in property just as this is what Sec- 
tion 6 (a), Transfer of Property Act is 
meant to do. Its purpose could not be 
to protect those who receive considera- 
tion for what they do not immediately 
have so as to be able to transfer it at all. 
It could, if protection of any party to a 
transaction could possibly underlie such 
a rule, be more the protection of possible 
transferees so that they may know what 
‘is and what is not a legally enforceable 
transfer. With due respect, we are un- 
_ able to concur with the view of the Mad- 
ras High Court that a renunciation of an 
expectancy, as a purported but legally in- 
effective transfer, is struck by Section 28 
of the Indian Contract Act. As it would 
be void as a transfer at all there was no 
need to rely on Section 28, Contract Act. 
If there was no “transfer” of property at 
all, which was the correct position, but 
a simple contract, which could only ope- 
rate in future, it was certainly not intend- 
ed to bring about an immediate transfer 
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which was all that the rule of muslim law 
invalidated. The real question was whe- 
ther, quite apart from any transfer or 
contract, the declarations in the deeds of 
purported relinquishment and receipt of 
valuable consideration could not be parts 
of a course of conduct over a number of 
years which, taken as a whole, created 
a bar against a successful assertion of a 
right to property when that right actual- 
ly came into being. An equitable estop- 
pel operates, if its elements are establish- 
ed, as a rule of evidence preventing the 
assertion of rights which may otherwise 
exist, 


6. We have also examined the 
earlier decisions of the Madras High 
Court in Asa Beevi v. Karuppan, ILR 
41 Mad 365 = (AIR 1918 Mad 119) where 
Macnaghten’s “Principles and Precedents 
of Mohammedan Law”, Sir Roland Wil- 
son’s Digest of “Anglo-Mohamadan Law” 
p. 260, and Ameer Ali’s “Mohammedan 
Law” (Vol. II, third edition, pp. 50-51), 
and Tyabji’s “Muslim Law” have been re- 
ferred to in support of the conclusion that 
“there is a large preponderance of autho- 
rity in favour of the view that a transfer 
or renunciation of the right of inherit- 
ance before that right vests is prohibited 
under the Mahomedan Law”. The whole 
discussion of the principle in the body of 
the judgment, however, brings out that 
the real reason is not a prohibition but 
that there cannot be a renunciation of a 
right which is inchoate or incomplete so 
long as it remains in that state. In fact, 
it is not correct to speak of any right of 
inheritance before it arises by the death 
of the predecessor who could have, during 
his lifetime, deprived the prospective 
heir of his expectation entirely by disposi- 
tions inter vivos. 

7. Sir Roland Wilson, in his 
“Anglo Mohamadan Law” (p. 260, para- 
graph 208) states the position thus: 

“For the sake of those readers who 
are familiar with the joint ownership of 
father and son according to the most 
widely prevalent school of Hindu Law, it 
is perhaps desirable to state explicitly that 
in Muhammadan, as in Roman and Eng- 
lish Law, nemo est heres viventis — a 
living person has no heir. An heir appa- 
rent or presumptive has no such rever- 
sionary interest as would enable him to 
object to any sale or gift made by the 
owner in possession; see Abdul Wahid, 
(1885) 12 Ind App 91 (PC) and (1885) 
ILR 11 Cal 597 which was followed in 
Hasan Ali, (1889) 11 All 456. The con- 
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verse is also true; a renunciation by an 
expectant heir in the lifetime of his an- 
cestor is not valid, or enforceable against 
him after the vesting of the inheritance.” 

This is a correct statement, so far as it 
goes, of the law, because a bare renun- 
ciation of an expectation to inherit can- 
not bind the expectant heir’s conduct in 
future. But, if the expectant heir goes 
further and receives consideration and 
so conducts himself as to mislead an 
owner into not making dispositions of his 
property inter vivos the expectant heir 
could be debarred from setting up his 





right when it does unquestionably vest in | 


him. In other words, the principle of 
estoppel remains untouched by this state- 
ment. 


8. As the Madras Full Bench 
pointed out, the subject was discussed 
more fully in Ameer Ali’s “Mahommedan 
Law” (Vol. II) than elsewhere. There we 
find the reason for or the object under- 
lying the rule. It is that there is nothing 
to renounce in such a case because an 
expectancy remains at most before it has 
materialized, only an ‘inchoate right”. It 
is in this light that the following obser- 
vation in Hurmut-ool-Nissa Begum v. 
Allahdia Khan, (1871) 17 Suth WR 108 
(PC) is explained by Ameer Ali: 


“According to the Mahomedan Law i 


the right of inheritance may be renounce- 
ed and such renunciation need not be 
express but may be implied from the ceas- 
ing or desisting from prosecuting a claim 
maintainable against another”, 


9. Ameer Ali explained, citing an 
opinion of the law officers, given in Mt. 
Khanum Jan v. Mt. Jan Bibi, (1827) 4 
SDA 210: 


“Renunciation implies the yielding 
up of a right already vested, or the ceas- 
ing or desisting from prosecuting a claim 
maintainable against another. It is evident 
that, during the lifetime of the mother 
the daughters have no right of inherit- 
ance and their claim on that account is 
not maintainable against any person 
during her lifetime. It follows, there- 
fore, that this renunciation during the 
mother’s lifetime of the daughters’ shares 
is null and void it being in point of, fact 
giving up that which had no existence”. 


10. In view of the clear exposi- 
tion of the reason for the rule contained 
in the authorities relied upon by the Full 
Bench of the Madras High Court in Asa 
Beevi’s case, ILR 41 Mad 865 = (AIR 
1918 Mad 119) (supra), we think that it 


Culam Abbas v. Haji Kayyam Ali (Beg J.) 


[Prs. 7-12] S.C. 557 


described, by oversight, a rule based on 
the disability of a person to transfer what 
he has not got as a rule of prohibition 
enjoined by Mohamedan Law. The use 
of the word ‘prohibited’ by the Full Bench 
does not really bring out the object or 
character of the rule as explained above. 

1l. Jt may be mentioned here 
that Muslim Jurisprudence, where theo- 
logy and moral concepts are found some- 
times mingled with secular utilitarian 
legal principles, contains a very elabo- 
rate theory of acts which are good (be- 
cause they proceed from “hanna”), those 
which are bad (because they exhibit 
“qubuh”), and those which are neutral 
per se. It classifies them according to 
varying degrees of approval or disappro-| . 
val attached to them (See: Abdur Rahim’s 
“Muhammadan Jurisprudence” p. 106). 
The renunciation of a supposed right, 
based upon an expectancy, could not, by 
any test found there, be considered “pro- 
hibited”, The binding force in future of 
such a renunciation would, even accord- 
ing to strict Muslim Jurisprudence, de- 
pend upon the attendant circumstances 
and the whole ‘course of conduct of which 
it forms a part. In other words, the prin- 
ciple of an equitable estoppel, far from 
being opposed to any principle .of Mus- 
lim law will be found, on investigation, 
to be completely in consonance with it. 


12. As already indicated, while 
the Madras view is based upon the erro- 
neous assumption that a renunciation of 
a claim to inherit in future is in itself il- 
legal or prohibited by Muslim law, the 
view of the Allahabad High Court, ex- 
pressed by Suleman, C. J., in Latafat Hus- 
sains case, AIR 1936 All 578 (supra), 
while fully recognising that “under the 
Mahomedan law relinquishment by an 
heir who has no interest in the lifetime 
of his ancestor is invalid and void”, cor- 
rectly lays down that such an abandon- 
ment may, nevertheless, be part of a 
course of conduct which may create an 
estoppel against claiming the right at a 
time when the right of inheritance has 
accrued. After considering several deci- 
sions, including the Full Bench of the 
Madras High Court in Asa Beevi’s case, 
ILR 41 Mad 365 = (AIR 1918 Mad 119) 
Cupia, Suleman, C. J., observed at page 


“The question of estoppel is really 
a question arising under the Contract Act 
and the Evidence Act, and is not a ques- 
tion strictly arising under the Mahome- 
dan Law”, 
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He pointed out (at pages 575-576): 

“Tt has been held in this Court that 
contingent reversioners can enter into a 
contract for consideration which may be 
held binding on them in case they actual- 
ly succeed to the ‘estate: See 19 All LJ 
799 = (AIR 1922 All 297) and 21 ALJ 
985 = (AIR 1923 All 387). It was point- 
ed out in 24 All LJ 878, at pp. 876-877 = 
(AIR 1926 All 715), that although a rever- 
sionary right cannot be the subject of a 
transfer, for such a transfer is prohi- 
bited by Section 6, T. P. Act, there was 
nothing to prevent a reversioner from so 
acting as to estop himself by his own con- 
duct from subsequently claiming a pro- 
perty to which he may succeed. Among 
other cases reliance was placed on the 
pronouncement of their Lordships of the 
Privy Council in ILR 40 All 487 = (AIR 
1918 PC 70), where a reversioner was 
held bound by a compromise to which he 
was a party”. 

18. Incidentally, we may observe 
that, in Mohammad Ali Khan v. Nisar Ali 
Khan, AIR 1928 Oudh 67 the Oudh Chief 
Court has relied upon Hurmoot-ool-Nisa 
Begum’s case, (1871) 17 Suth WR 108 (PC) 
(supra) to hold that “according to Maho- 
medan Law there may be renunciation of 
the right to inheritance and such renun- 


ciation need not be express but may be ` 


implied from the ceasing or’ desisting 
from prosecuting a claim maintainable 
against another”. 

14. As we are clearly of opinion 
that there is nothing in law to bar the ap- 
plication of the principle of estoppel, con- 
tained in Section 115 of the Evidence Act, 
against the Plaintiff and Defendant No. 
4, upon the totality of facts found by the 
final court of facts, which were apparent- 
ly accepted by the High Court, it is not 
necessary for us to deal at length with 
the question whether the facts found 
could give rise to the inference of a 
“family settlement” in a technical sense. 


15. It is true that in Latafat Hus- 
sain’s case, AIR 1986 All 578 (supra), 
Suleman, C. J., had observed that the 
conclusion of the Subordinate Court, that 
there had been an arrangement between 
a husband and.a wife “in the nature of a 
family settlement which is binding on 
the plaintiff’, was correct. This was held 
upon circumstances which indicated that 
a husband would not have executed a 
deed of Wakf if the wife had not relin- 
quished her claim to inheritance. In 
other words, an arrangement which may 
avoid future disputes in the family, even 
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though it may not technically be a settle- 
ment or definition of actually disputed 
claims, was referred to broadly as a 
“family arrangement”. It was in this wide 
sense that, in the case before us also, the 
first appellate court had considered the 
whole set of facts and circumstances exa- 
mined by it to be sufficient to raise the 
inference of what it described as “a fami- 
ly settlement”. 

16. As our law relating to family 
arrangements is based on English law, we 
may refer here to a definition of a family . 
arrangement in Halsbury’s Laws of Eng- 


-land, 8rd Edn. Vol. 17, p. 215-216 where 


we find: “A family arrangement is an 
agreement between members of the same 
family intended to be generally and rea- 
sonably for the benefit of the- family 
either by compromising doubtful or dis- 
puted rigkts or by preserving the family 
property or the peace and security of the 
family by avoiding litigation or by saving 
its honour”. We also find there: “The 
agreement may be implied from a long 
course of dealing, but it is more usual to 
embody or to effectuate the agreement in 
a deed to which the term ‘family ar- 
rangement’ is applied”. It is pointed out 
there: “Matters which would be fatal to 
the validity of similar transactions be- 
tween strangers are not objections to the 
binding effect of family arrangements”. 

17. As we have already indicated, 
it is enough for the decision of this case 
that the plaintif and defendant No. 4 
were estopped by their conduct, on an 
application of Section 115 Evidence Act, 
from claiming any right to inheritance 
which accrued to -them, on their father’s 
death, covered by the deeds of relinquish- 
ment for consideration, irrespective of 
the questicn whether the deeds could 
operate as legally valid and effective sur- 
renders of their spes successionis. Upon 
the facts and circumstances in the case 
found by the courts below we hold that 
the plaintiff and defendant No. 4 could 
not, when rights of inheritance vested in 
them at the time of their father’s death, 
claim these as such a claim would be 
barred by estoppel. 


18. The result is that we allow 
this appeal, set aside the judgment and 
decree of the High Court, and restore 
that of the first appellate court. In the 
circumstances of this case, we order that 
the parties will bear their own costs. 


Appeal ‘allowed. 
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The following Judgment of the Court 
was delivered by 
DWIVEDI, J.:— This is an appeal 

against the judgment and decree of the 
High Court of Punjab and Haryana, 
dated January 25, 1966. The High Court 
reversed the judgment and decree of the 
Subordinate Judge, lst Class, Amritsar, 
dated August 17, 1964. The Subordinate 
Judge had decreed the plaintiffs suit for 
possession of the premises by specific 
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performance of the agreement to sell. 
The High Court dismissed the suit. 


2. Brij Mohan Mehra, one of the 
respondents, was the defendant, and the 
apellants were the plaintiffs in the suit. 
There was an agreement between. Dr. 
Jiwan Lal, the first appellant, Shri Kishan 
Das, the second appellant, and one Bal 
Kishan Das, the predecessor in interest of 
the appellants Nos. 3 to 8 and Brij Mohan 
Mehra. It was concluded on December 
9, 1959. By that agreement Brij Mohan 
Mehra agreed to sell the premises in suit 
to Dr. Jiwan Lal, Shri Kishan Das and 
Bal Kishan Das. The sale consideration 
was Rs. 122500/-. The prospective ven- 
dees paid Rs. 10,000/- as earnest money. 
The balance of the sale consideration was 
to be paid by them at the time of the 
registration of the sale deed. The mate- 
rial terms incorporated in clauses 5, 6, 7 
and 9 of the agreement are set out here: 


5. The sale deed shall be executed 
and registered by the vendor in favour 
of the purchasers within three months 
from the date when the premises are 
vacated by the Income-tax Authorities and 
intimation is given to the purchasers by 
the vendor per registered post.. 

6. In the event of the abovesaid 
premises, which is the subject-matter of 
sale not being vacated by the Income-tax 
Authorities or is subsequently requisition- 
ed by the Government prior to the regis- 
tration of the salé-deed the vendor shall 
refund to the purchaser the sum of 
Rs. 10,000/- (Rupees ten thousand only) 
received by the vendor as earnest money 
plus interest at the rate of 6 per cent 


per annum. 
. 7. If even after the vendor having 
satisfied the purchasers regarding the 


title of the premises which are the sub- 
ject-matter of sale, the Purchasers do not 
complete the sale-deed and have it regis- 
tered within the stipulated period as men- 
tioned in clause No. 5 above, the earnest 
money so paid by the Purchasers to the 
Vendor shall stand forfeited for non-per- 
formance of the contract hereinbefore 
entered, into, and the Vendor shall be at 
liberty to retain or re-sell the property. 

9. From the date from which the 
abovesaid premises are vacated by the 
Income-tax Authorities to the date of exe- 
cution and registration of the sale-deed 
the Vendor shall effect such repairs as 
may be necessary with the consent of the 
purchasers at the expense of the purcha- 
sers. The purchasers shall be liable to 
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pay after such repairs etc., are effected, 
all expenses and incidentals incurred in 
connection therewith by the vendor be- 
fore the sale deed is executed and tender- 
ed for registration. The purchasers shall 
also pay tor and on account of the Chow- 
kidar to look after and maintain the con- 
dition of the premises in good order till 
ae percuticn and registration of the sale- 
eed. 


3. The premises were requisition- 
ed by the Additional District Magistrate, 
Amritsar on Janu 28, 1960. There- 
after Brij Mohan Mehra refused to execute 
the sale-deed in spite of the requests of 
the prospective vendees. So the plaintiffs 
instituted their suit. Their case was that 
the premises were requisitioned on the 
manipulation of Brij Mohan Mehra, that 
clause 6 of the agreement was intended 
to be for the benefit of the prospective 
vendees, that the prospective vendees 
waived the condition in clause 6, that 
Brij Mohan Mehra could not put an end 
to the contract by relying on clause 6, 
and that the plaintiffs have always been 
ready and willing to perform their part 
of the obligation under the agreement. 


4. Brij Mohan Mehra contested 
their claim. His case was that the agree- 
ment was a contingent agreement, that it 
became void on the requisitioning of the 
premises, that no contract ever came to 
existence prior to the requisitioning of the 
premises, that he did not manipulate for 
the requisition of the premises, that the 
plaintiffs could not waive the condition in 
clause 6, that they were not ready and 
willing to perform their obligation under 
the agreement and that they were guilty 
of laches and should be deemed to have 
abandoned their rights under the agree- 
ment. 


5. The Subordinate Judge held 
that the plaintiffs were always ready and 
willing to perform their obligation under 
the agreement. The agreement did not 
become void on the requisitioning of the 
premises and Brij Mohan Mehra had 
manipulated for the requisitioning of the 
premises. He could not rescind the 
contract by relying on clause 6. The 
plaintiffs waived the condition in clause 
6 and insisted on buying the property. 
They were not guilty of laches and they 
did not abandon their claim under the 
agreement. On those findings, the Sub- 
ordinate Judge decreed the plaintiffs’ 


suit. 
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6. On appeal by Brij Mohan 
Mehra, the High Court reversed the 
decree and dismissed the suit. The High 
Court held that clause 6 of the agree- 
ment imposed obligations on Brij Mohan 
Mehra to sell and on the prospective 
vendees to buy only if vacant possession 
could be delivered to the latter and not 
otherwise. As soon as the premises were 
requisitioned the entire contract fell 
through and thereafter there subsisted 
no enforceable obligation on either side. 
The prospective vendees could not waive 
the condition in clause 6. On those find- 
ings and without expressing any opinion 
about the other findings of the Subordi- 
nate Judge, the High Court reversed his 
decree, 

7. The following points arise for 
determination by this Court: 

(1) Was there a concluded 
tractP 

(2) Was the non-requisitioning of 
the premises a ondition precedent to the 
Da prence of the sellers obligation to 
se 

(8) Was the non-requisitioning of 
the premises a condition precedent to the 
the performance of the buyers’ obliga- 
tion to buy? , 

(4) Could the buyers waive the con- 
dition and insist on the performance of 
the sellers obligation? 

(5) Were the buyers guilty of laches 
and was there abandonment of their 
claim? 

No. I. 


Re. Point 

i Neither party has argued that 
there was no formation of the contract 
between the parties, The contract was 
not made subject to the non-requisition- 
ing of the premises. By clause 1 of the 
agreement, the vendor agreed to sell 
and the purchasers agreed to purchase 
the premises. Clause 5 makes the ven- 
dor liable to execute a sale deed within 
a certain time. So there was a conclud- 
ed contract between the parties. The 
seller . became liable to sell and the 
buyer became liable to buy from the 
very inception of the contract. 

Re. Point No. 2. 

9. Even though the agreement 
was drawn on the legal advice of one 
Mohan Singh, a lawyer for both par- 
ties, clause 6 of the agreement does not 
expressly subject the sellers obligation 
to sell to the contingency of the non- 
requisitioning of the premises. Nor does 
it say that the contract would come to 
an end on the requisitioning of the pre- 
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mises. Brij Mohan Mehra has taken care 
to use clear and specific language in 
clauses 7 and 9 to safeguard his inte- 
rests. If it were intended that his obli- 
gation to sell should come to an end on 
the requisitioning of the premises, there 
iş no reason why clause 6 should not 
have expressed that intention fairly 
clearly. Brij Mohan Mehra, the prospec- 
tive vendor, is a businessman. It is dif- 
cult to conceive that he would have 
negotiated for the right to rescind the 
contract in the event of the requisition- 
ing of the premises, for the sale price 
of a vacant premises is usually higher 
than the sale price of an occupied pre- 
mises. By subjecting his obligation to 
sell to the non-requisitioning of the pre- 
mises he would have put himself at a 
disadvantage. It is evident from clause 6 
that the object of the prospective ven- 
dees was to obtain vacant possession of 
the premises, But we are unable to dis- 
cern anything in the agreement to show 
that it was also the object of the pros- 
pe vendor. As already indicated, 

e stood to gain nothing from that ob- 
ject. Clause 9 of the agreement provides 
that the vendor would make repairs be- 
tween the date of vacating the premises 
by the Income-tax Authorities and the 
date of the execution of the sale deed 
with the consent of the vendees at their 
expense. The want of a provision in the 
agreement fixing responsibility for the 
repairs after the requisitioning of the 
premises would not suggest that the non- 
requisitioning of the premises was a con- 
dition precedent to the performance of 
the seller’s obligation to sell. After the 
requisition the repair expenses would be 
a matter to be settled between the re- 
quisitioning authority and the owner of 
the premises. Accordingly a provision 
like the one in clause 9 could not be in- 
serted in the agreement. According to 
clause 6, the vendor becomes liable on 
the requisitioning of the premises to re- 
fund the earnest money of Rs. 10,000/- 
with interest at 6% per annum. The 
term for payment of interest should not 
present any difficulty in the calculation 
of interest if it is held that the seller’s 
obligation to sell was not subject to the 
contingency of the non-requisitioning of 
the premises. We are satisfied that the 
interest became payable not from the 
date of the non-requisitioning of the 
premises, but from the date of the pay- 
ment of the earnest money. In other 
words, the interest would accrue from 
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December 9, 1959, the date on which 
the agreement was executed. That it is 
so, is also evident from the conduct of 
Brij Mohan Mehra. When the premises 
were requisitioned he sent a letter on 
February 11, 1960 along with a cheque 
for Rs. 10,108.28 to the prospective ven- 
dees. In the letter he has expressly stat- 
ed that the interest has been calculated 
from December 9, 1959 to February 11, 
1960. The accrual of interest after the 
date of the requisitioning of the pre- 
mises could be prevented by tendering 
the amount of the earnest money to the 
prospective vendees. The term for inte- 
rest in clause 6 would not therefore 
indicate that the sellers obligation to 
sell was subject to the condition of the 
non-requisitioning of the premises. In 
our view there is nothing in the agree- 
ment in general and in clause 6 in parti- 
cular to show that the non-requisitioning 
of the premises was a condition prece- 
dent to the performance of the sellers 
obligation to sell the premises, or that 
the contract came to an end on the re- 
quisitioning of the premises. 

Re. Point No. 8. 


_ 10. Mohan Singh is a lawyer, 
The agreement was drawn with his legal 
advice. He has appeared as a witness 
for Brij Mohan Mehra. He has stated 
that the prospective vendees wanted to 
purchase the premises for setting up a 
hotel, Naturally, they would be keen on 
getting vacant possession of the premises. 
Accordingly they would negotiate for 
the right to rescind the ‘contract in the 
event of the requisitioning of the pre- 
mises. Clause 6 expressly imposes an 
obligation on the vendor to refund the 
earnest money with interest. There is 
impliedly created thereby a correspond- 
ing right in the buyers to demand back 
the earnest money with interest. The 
right to demand back the earnest money 
necessarily implies the right to rescind 
the contract. The refund could not be 
claimed as long as the contract remain- 
ed in force. We think that the non-re- 
quisitioning of the premises was a condi- 
tion precedent to the performance of the 
buyers’ obligation to buy the premises, 
When the premises were requisitioned 
the buyers could rescind the contract, 
if they so desired. 

Re. Point No. 4. 

iL As already discussed, clause 
6 was inserted in the agreement for the 
exclusive benefit of the vendees and not 
for the benefit of the vendor as well as 
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the vendees. So the vendees could waive 
the condition precedent specified in 
clause 6. In Dalsukh M. Pancholi v. The 
Guarantee Life and Employment Insur- 
ance Co. Ltd., AIR 1947 PC 182, there 
was an agreement for sale of immovable 
property. The property was under at- 
tachment by an order of the Court and 
was about to be sold by public auction. 
A certain amount was paid by the pros- 
pective vendee as earnest money. Clause 
4 of the agreement provided that the 
balance of the sale consideration would 
be paid before the Sub-Registrar at the 
time of the registration of the sale deed 
within 80 days of the approval of the 
Court to the agreement. The Court did 
not approve the offer. Thereupon the 
vendor asserted that the contract has 
come to an end, while the vendee coun- 
ter-claimed that as he has waived the 
condition in clause 4, the contract sub- 
sisted. The Privy Council held that as 
the condition in clause 4 “was not ex- 
clusively for the benefit of the pur- 
chaser” it could not be waived by him 
and that the entire contract fell through. 
It would follow that where a stipulation 
is for the exclusive benefit of one con- 
tracting party and does not create liabi- 
lities against him, he can waive it uni- 
laterally. (See also Hawksley v. Outram, 
(1892) 8 Ch 859 at p. 876 and Morrell v. 
Studd and Millington, (1918) 2 Ch 648 
at p. 660). 

Re. Point No. 5. 


12. The agreement was made on 
December 9, 1959. The premises were 
requisitioned by an order dated January 
98, 1960. Brij Mohan Mehra filed an 
appeal against the order of requisition. 
It was dismissed on August 1, 1960. The 
suit was instituted on November 5, 1962. 
As the appeal was pending, the plain- 
tiffs could reasonably wait until August 
1, 1960 im the hope that the order of 
requisition might be set aside in appeal. 
So no legitimate objection can be taken 
on the score of delay until August 1, 
1960. The suit was instituted within two 
years, three months and four days of the 
dismissal of appeal on August 1, 1960. 
It is now to be seen whether this delay 
is such as would disentitle the plaintiffs 
“to the relief of specific performance of 
the contract. In Lindsay Petroleum Co. 
v. Hurd, (1870) 5 PC 221 at p. 239, Lord 
Selborne said: 

“The doctrine of laches in courts of 
equity is not an arbitra or ‘technical 
doctrine. Where it would be practically 
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unjust to give a remedy either because 
the party has by his conduct done that 
which might fairly be regarded as an 
equivalent to a waiver of it, or where 
by his conduct and neglect he has, 
though perhaps not waiving that remedy 
put the other party in a situation in 
which it would not be reasonable to 
place him if the remedy were afterwards 
to be asserted, in either of these cases 
hres of time and delay are most mate- 


i 13. In his written statement Brij 
Mohan Mehra pleaded only waiver and 
not also that he would be prejudiced by 
specific performance. There was consi- 
derable correspondence between the par- 
ties between February 11, and April 27, 
1960. In their letters the prospective ven-- 
dees repeatedly asked Brij Mohan Mehra 
to execute a sale deed in accordance 
with the agreement. They also said that 
they were ready and willing to pay the 
sale consideration stipulated in the 
agreement. But Brij Mohan Mehra per- 
sisted in his refusal to execute the sale 
deed. Eventually on April 17, 1960 one 
Sardari Lal Sachdev, Advocate, gave 
notice on behalf of the prospective ven- 
dees to Shri Hans Raj Mittal, Advocate, 
for Brij Mohan Mehra. It is said in that 
notice that the prospective vendees 
would attend the office of the Sub-Regis- 
trar, Amritsar on April 80, 1960 between 
10 A.M. and 12 noon and that Brij Mo- 
han Mehra should reach there to get the 
sale deed registered. As April 30, 1960 
was a holiday, the prospective vendees 
later sent a telegram to Brij Mohan 
Mehra to appear before the Sub-Regis- 
trar and produce before him a sum of 
Rs. 1,12,500/-. The money was counted. 
by the clerk of the Sub-Registrar. Brij 
Mohan Mehra did not appear before the 
Sub-Registrar on that date. The Sub- 
Registrar has supported this version of 
the plaintiffs. Dr. Jiwan Lal, one of the 
plaintiffs, has deposed that even after 
April 29, 1960, he had been asking Brij 
Mohan Mehra to execute a registered 
sale deed but he had been evading. One 
Mr. Ranbir Mehta went along with him 
to Brij Mohan Mehra for the same pur- 
pose. But Brij Mohan Mehra told him 
that as the premises had been attached 
by the Rani of Kashmir he should wait 
for some time. Dr. Jiwan Lal then added: 
“Thereafter I went and asked him to 
complete the same but he continued to 
evade.” There appears to be no cross- 
examination on this part of his statement 
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on behalf of Brij Mohan Mehra. Dr. 
Jiwan Lal denied in his cross-examina- 
tion that the plaintiffs had abandoned 
their claim. It is not possible to believe 
that the plaintiffs, who were so insistent 
on the execution of the sale deed in 
their favour and who had actually ap- 
peared before the Sub-Registrar with 
the requisite amount of money for pay- 
ment to the vendor, would abandon their 
claim after April 29 or August 1, 1960. 
‘There is no reason to disbelieve Dr. 
Jiwan Lal’s statement that even after 
April 29, 1960, he had been pressing 
upon Brij Mohan Mehra to execute a 
registered sale deed. In our opinion the 
plaintiffs did not abandon their rights 
under the. agreement. The institution of 
the suit after two. years does not appear 
to have caused any disadvantage to Brij 
Mohan Mehra. As already stated earlier, 
there is no such allegation in his’ written 
statement nor is there any evidence to 
that effect. Brij Mohan Mehra has ad- 
mitted in his cross-examination that the 
prices of properties started depreciating 
in or about October 1962 when there 
was Chinese aggression on India. The 
suit was instituted after the Chinese 
aggression. So it cannot be said that the 
specific performance of the agreement 
was likely to cause any prejudice to Brij 
Mohan Mehra on the date of the insti- 
tution of the suit. The suit cannot ac- 
cordingly be dismissed on account of 
delay. In view of our earlier findings, it 
is not necessary to decide whether the 
requisitioning of the premises was a 
manoeuvre of Brij Mohan Mehra to slide 
back from the agreement. 


14. We set aside the judgment 
.and decree of the High Court. The suit 
of the plaintiffs is decreed. Brij Mohan 
Mehra is directed to execute a sale deed 
in favour of the plaintiffs in ‘terms of the 
agreement, dated December 9, 1959, on 
the plaintiffs tendering to him a sum of 
Rs. 1,12,500/- and necessary expenses 
for execution and registration of the sale 
deed within two months from today. If 
Brij Mohan Mehra fails to execute the 
sale deed, the plaintiffs should deposit 
the requisite amount in the trial Court 
within ‘three months from today and 
apply for the execution of the decree for 
execution of the sale deed. The plain- 
tifs shall get their costs throughout 
from Brij Mohan Mehra. 

Order accordingly. 


a 


- Das and S. P. Nayar, 
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AIR 1973 SUPREME COURT 563 
- (V 60 C 116 
(From : Delhi)* 
A. N. GROVER AND A. K. 
MUKHERJEA, JJ. 

Fonseca (P.) Ltd. and others, Appel- 
lants v. L. C. Gupta and others, Respon- 
dents. 

Civil Appeal No. 769 of 1972, D/- 
12-9-1972. 

Index Note:— (A) Defence of India 
Rules, 1971, Rule 155 — Order for evic- 
tion of unauthorised person from public 
premises — The Central Government 
alone has the power to make an order 
under the Rule and under the Rules of 
Business it would be the Minister or the 
officer empowered thereby who alone 
could exercise those powers in the name 
of the President. C. W. No. 1828 of 1971, 
D/- 20-3-1972 (Delhi), Reversed. (X- 
Ref:— Government of India  (Transac- 
tion of Business) Rules, 1961, Rule 11). 

(Para 6) 

Brief Note:— (A) Thus, an order 
made by the Deputy Secretary to the 
Government of India, Ministry of Works 
and Housing, who is not empowered by 
the Rules of Business, is illegal, ineffec- 
tive and void. (Para 6) 

Mr. A. K. Sen, Sr. Advocate, (M/s. 
S. K. Meba, K. R. Nagaraja and M. 
Qamarudd'n, Advocates, with him), (for 
Nos. 1 to 8) and M/s. G. L. Sanghi, S. K. 
Mehta, K. R. Nagaraja and M. Qama- 
ruddin, Advocates, (for Nos. 4 and 5), for 
Appellants; Mr, F. S. Nariman, Addl. 
Solicitor General of India (M/s. Gobind 
Advocates with 
him), (for Nos. 1 and 2).and Mrs. Urmila 
Sirur, Advocate, (for No. 8), for Respon- 
dents. 

The judgment of the Court was deli- 
vered by 

GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Delhi High Court in a writ petition fl- 
ed by M/s. Fonseca Pvt. Ltd. and others 
challenging an order made by Shri L. C. 
Gupta, Deputy Secretary to the Govern- 
ment of India, Ministry of Works and 
Housing, purporting to have been made 
under Rule 155 of the Defence of India 
Rules read with Section 8 (48) of the 
Defence of India Act, 1971 directing the 
said company and others who “may be 


a (C. W. No. 1828 of 1971, D/- 203 
1972—Delhi.) 
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in occupation”, to vacate the building 
known as 1, Man Singh Road, New 


Delhi, within seven days from the date 
of the notice. The writ petition was dis- 
missed by the High Court. 

2. It is not necessary to state the 
facts in detail. In our opinion the mat- 
ter could be disposed of on one ground 
and it was wholly unnecessary for the 
High Court to have decided the other 
points which were raised before if. 

`8. The impugned order dated 
December 18, 1971 which was addressed 
to M/s. Fonseca Pyt. Ltd.- through its 
Directors and to other persons mention- 
ed in the order is as follows:— 

“Whereas I,'L. C. Gupta, Deputy 
Secretary to the Government of India, 
Ministry of Works and Housing, am 
satisfied that the premises known as 1- 
Man Singh Road, New Delhi is a public 
premises as defined under the Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act, 1971; and 

Whereas I am satisfed that the 
said premises are required in connection 
with the defence of India and civil de- 
fence; and 

Whereas IT am _ Satisfied that you 
are in unauthorised occupation as defin- 
ed under the Public Premises (Eviction 
of Unauthorised Occupants) Act, 1971 in 
the said premises, 

Therefore, I, L. C. Gupta, Deputy 
Secretary to the Government of India, 
Ministry of Works and Housing, acting 
under Rule 155 of the Defence of India 
Rules, 1971 read with Section 8 (48) of 
Defence of India Act, 1971 do hereby 
direct you to vacate the premises within 
seven days from the date of issue of this 


notice, failing which, action as provided 
under the aforesaid rules shall be taken. 
Sd/- 
L. C, Gupta 


Deputy Secretary to the Govern- 
ment of India, Ministry of Works 
and Housing.” 
Rule 155 of the Defence of India Rules, 
to the extent it is material, may next be 
reproduced : 

Rule 155 (1). Eviction of unautho- 
rised persons from public premises.— 
Where the Central Government is of 
opinion that any public premises as de- 
fined in the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1971 (40 
of 1971), are required for any purpose 
connected with the defence of India 
and civil defence, the public safety or 
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interest, the efficient conduct of military, 
operations or the maintenance of sup- 
plies and services essential to the life of 
the community, and the Central Govern- 
ment is satisfied that such premises are 
in unauthorised occupation as defined in 
that Act, the Central Government may, 
after recording the reasons for such 
satisfaction, make an order of eviction 
directing that the public premises shall 
be vacated by all persons who may be 
in occupation thereof or of any part 
thereof within such period as may be 
specified in the order. 


(2) If any person refuses or fails to 
comply with the order of eviction within 
the period specified therein, any officer 
authorised by the Central Government 
in this behalf (hereafter in this Rule re- 
ferred to as the authorised officer) may 
evict that person from, and take posses- 
sion of, the public premises and may for 
that purpose use such force as may be 
necessary, 


3 . Ee) ee) GIA [an] Ga) 
4 ee . we wet cs vo ‘cs 
5) If any person does not vacate 


the public premises in compliance with 
an order made under sub-rule (1), such 
person shall be punishable with impri- 
sonment for a term which may extend to 
six months, or with fine which may ex- 
rad to one thousand rupees, or with 
o 


(6) a ea oe a a 
Section 3 of the Defence of India Act 
empowers the Central Government to 
make such rules as appear to it neces- 
sary or expedient for securing the de- 
fence of India and civil defence, the 
public safety, the maintenance of public 
order or efficient conduct 
operations or for maintaining supplies 
and services essential to the life of the 
community. Under sub-section (2), clause 
48 rules, in particular, can be made with 
regard to the eviction of unauthorised 
occupants from such public premises as 
defined in the Public Premises (Eviction 
of Unauthorised Occupants) Act, 1971 as 
are, in the opinion of the Central Gov- 
ermment required for the purposes con- 
nected with the defence of India and 
civil defence ete. The validity of Rule 
155 was not canvassed and we shall pro- 
ceed on the basis, for the purpose of dis- 
posing of the present case, that it was 
a valid rule. Now under this rule it is 
only the Central Government that has 
to form the opinion that any public pre- 
mises are required for any of the pur- 
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poses mentioned in the rule and has to 
be satisfied that such premises are in 
unauthorised occupation as defined in 
Act 40 of 1971 and then it has to record 
reasons for such satisfaction while mak- 
ing an order of eviction directing that 
the public premises shall be vacated by 
all persons who may be in occupation 
thereof within a specified period. The 
consequences of any person disobeying 
such an-order are serious as such a per- 
son shall be liable to imprisonment or 
fine or with both under sub-rule (5) of 
= Rule 155. Any order, therefore, made 
under that rule must strictly comply 
with the requirement of the rule itself. 
It is common ground and cannot be dis- 
puted that Shri L. C. Gupta, Deputy 
Secretary, who made the order could do 
so only if he had the requisite authority 
under the Government of India (Transac- 
tion of Business) Rules, 1961 which were 
framed in exercise of the powers con- 
ferred by clause (8) of Art. 83 of the Con- 
stitution. Rule 11 is in the following 
terms:— 


Ceponstiy of Departmental Sec- 
retaries— In each department, the Sec- 
retary (which term includes the Special 
Secretary or Additional Secretary or 
Joint Secretary in independent charge) 
shall be the administrative head thereof, 
and shall be responsible for the proper 
transaction of business and the careful 
observance of those rules in that depart- 
ment.” j 

Rule 3 says, inter alia, that all business 
allotted to a department under the Gov- 
' emmient of India (Allocation of Business) 
Rules, 1961 shall be disposed of by or 
under the general or special directions 
of the Minister in charge. 

4. According to the appellants 
Shri L. C. Gupta was not authorised 
under the Rules of Business to exercise 
the power of the Central Government. 
Although in the retum filed by the res- 
pondents it seems to have been main- 
tained that the order made by Shri L. C. 
Gupta was by a competent authority but 
before the High Court at the stage of 
` arguments it was conceded that he had 
no authority under the Act to act for 
and on behalf of the Central Govern- 
ment. The High Court found that the 
reasons recorded in the order of Shri L. 
C. Gupta could not be said to be rea- 
sons recorded by the Central Govern- 
ment. The High Court, however, pro- 
ceeded to look at the contents of a file 
which was produced and the notings 
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made thereon by the Joint Secretary and 
the Secretary of the Ministry for the 
purpose of finding out whether the re- 
quirements as to formation of opinion 
and satisfaction as also the recording of 
reasons for that satisfaction as required . 
by Rule 155 had been fulfilled. . The 
High Court, after taking into considera- 
tion the facts relating to the derivative 
title of the appellants which had been 
set up, came to the following conclu- 
sion: - 

“The derivative title of the peti- 
tioner is therefore of no help and on the 
date of the order they were in unautho- 
rised occupation of the building for pre- 
cisely the same reasons which were ac- 
cepted by the Minister.” 


5. Mr. A. K. Sen for the appel- 
lants has strenuously assailed the deci- 
sion given by the High Court with re- 
gard to the title of the appellants rele- 
vant for deciding the question whether 
they were in unauthorised occupation of 
the premises in question. That according 
to Mr. Sen was the subject-matter of 
separate proceedings under Act 40 of 
1971. Indeed in those proceedings the 
learned District Judge of Delhi had, by 
order dated February 5, 1972, directed 
the Estate Officer, who had issued a 
notice to show ‘cause against the order 
of eviction under Section 4 of that Act, 
to allow the appellants to lead evidence 
on the question of title which had been 
shut out by the Estate Officer. Mr. Sen 
has maintained that the deterniination of 
the question whether the property No. 1 
Man Singh Road was public premises 
as defined by Section 2 F of the afore- 
said Act and whether the appellants 
were in unauthorised occupation within 
the meaning of clause (g) of Section 2 
of that Act had to be made in accord- 
ance with the procedure prescribed 
thereby and the same could not be short- 
circuited or supplanted by the satisfac- 
tion of the Central Government while 
making an order under Rule 155 of the 
Defence of India Rules. Mr. F. S. Nari- 
man, the learned Additional Solicitor 
General, on the other hand, contends 
that Section 37 of the Defence of India 
Act provides that the provisions of tbat 
Act or any rule made thereunder or any 
order made under any such rule shall 
have effect notwithstanding anything in- 
consistent therewith contained in any 
enactment other than the said Act. Ac- 
cording to him the action taken under 
Rule 155 is quite independent of the 
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proceedings. under Act 40 of 1971 (The 
Public Premises (Eviction of Unautho- 
rised Occupants) Act, 1971). 


6. In our judgment it is wholl 
unnecessary to decide in these proceed- 
ings the above question as also certain 
other contentions which were raised by 
Mr. Sen relating to the applicability of 
the rule of natural justice even to pro- 
ceedings under Rule 155 of the Defence 
of India Rules and the necessity for 
communication of the order made under 
that Rule. Mr. Nariman quite properly 
chose not to go back on the concession 
which had been made before the High 
Court that Shri L. C. Gupta who had 
made the impugned order under Rule 
155 had no authority whatsoever to ex- 
ercise the powers of the Central Gov- 
ernment. It is the Central Government 
alone that is empowered to make an 
order under that Rule and under the 
Rules of Business it would be the Minis- 
ter or the Officer empowered thereby 
who alone could exercise those powers 
in the name of the President. Shri L. C. 
Gupta admittedly having no such power 
the order made by him was wholly 
illegal, ineffective and void. Such an 
order on the face of it deserved to be 
quashed and ought to have been quash- 
ed on that ground alone by the High 
Court without deciding the other -points 
some of which are sub judice in proceed- 
ings under Act 40 of 1971. 


7. For the reasons given above 
the appeal is allowed and the impugned 
order dated December 18, 1971 made 
under Rule 155 of the Defence of India 
Rules is hereby set aside. The appellants 
will be entitled to costs in this court but 
the parties will be left to bear their own 
costs in the High Court. 


8 We would like to make it 
clear that in the view that we have taken 
any observations made by the High 
Court or conclusions arrived at on the 
various points decided by it will not be 
taken into consideration in any proceed- 
ings pending or to be taken in future by 
either party. 


Appeal allowed. 
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AIR 1973 SUPREME COURT 566 
(V 60 C 117) 
‘(From : Gujarat)* 

‘A. N. RAY AND I. D. DUA, JJ. 

Rani Manprasad Gordhandas and 
others, Appellants v. Gopichand Sher- 
singh Gupta and others, Respondents. 

Civil Appeal No. 1082 of 1967, D/- 
24-8-1972. 

Index Note:— Houses and Rents — 
Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Section 29 (2) (before amendment by 
Gujarat Act 18 of 1965) — Scope — Does 
not provide for revision to the High 
Court — It merely prohibits further ap- 
peal from decision given on appeal 
under Section 29 (1) — Section 29 (2) as 
amended by Act 18 of 1965 is not re- 
trospective — High Court not requested 
to exercise power under Section 115, 


-Civil P. C. — Appellant cannot be 


permitted to make out new case in Sup- 
reme Court that case should be sent 
back to High Court for disposal under 
Section 115, Civil P. C. AIR 1968 SC 
1336, Relied on. (Paras 6, 9) 


Cases Referred: Chronological Paras 
AIR 1968 SC 1836 = (1968) 3 SCR 
623, Keshavlal Jethalal Shah v. 
Mohanlal Bhagwandas 7 
AIR 1967 SC 1078 = 7 Guj LR 
1061, Manorama S. Masurekar v. 


Mrs. Dhanlaxmi G. Shah 10 
(1966) C. A. No. 387 of 1964, D/- 

5-4-1966 (SC), Raghunath Ravji 

Dandekar v. Anant Narayan Apte 10 


M/s. I. N. Shroff and R. P. Kapur, 
Advocates, for Appellants; Mr. S. T. De- 
sai, Sr. Advocate (M/s. K. L. Hathi and 
Vineet Kumar, Advocates, with him), for 
Respondents. 

The following 
Court was delivered 

DUA, J.:— This is a plaintiff-land- 
lord’s appeal by special leave under 
Art. 186 of the Constitution. It is direct- 
ed against the judgment of a learned 
Single Judge of the High Court of Guja- 
rat at Ahmedabad dismissing revision 
application No. 898 of 1968 treated by 
the High Court to be under Section 29 
(2) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 57 of 
1947 (hereinafter called the Act). 


%(Civil Revn. Appln. No. 803 of 1968, 
D/- 12-1-1967—Guj.) 
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2. - The plaintiff — a public trust 
— instituted a suit for possession of the 

remises in question against the tenants 
who are respondents in this Court) on 
the ground inter alia of failure to pay 
rent. That suit was dismissed by the 
Additional Judge, Small Cause Court 
at Ahmedabad on the ground that the 
notice given by the landlord was defec- 
tive. It is unnecessary for our present 
purpose to go into other details or the 
history of the suit proceedings in the 
trial Court. 

$. The City Civil Court, Ah- 
medabad (VII Court) dismissed the 
appeal on January 15, 1963. The plain- 
tiff-appellant thereupon moved the Guja- 
rat High Court by means of a civil revi- 
sion application. No law was stated in 
the memorandum of revision under 
which the High Court was approached 
for revision of the appellate judgment. 
The High Court, as appears from the 
impugned judgment dated January 12, 
1967, treated the revision application to 
be under Section 29 (2) of the Act and 
after discussing the points raised dis- 
missed the same a the notice 
given by the landlord to be invalid. It 
is this judgment which is challenged by 
the plaintiff in this Court. 

4. Shri S. T. Desai has raised a 
preliminary objections to the competence 
of the appeal. According to him, on the 
date of the appellate judgment of the 
City Civil Court, the said judgment was 
neither open to further appeal nor was 
there any provision in the Act under 
<- which the High Court could be ap- 

proached for’ revising the said judgment, 
with the- result that the revision prefer- 
‘xed by the plaintiff-appellant had in any 
event to be dismissed as incompetent. 
The ground on which the High Court 
dismissed the revision is, therefore, im- 
material because under the law it is not 
open to the plaintiff-appellant to urge 
that the High Court could or should 
have granted any relief on an incompe- 
tent revision. In our view, this point is 
relevant more to the merits than to the 
- competency of the appeal. 

5. Section 29 of the Act as it 
stood before the amendment by the 
Gujarat Act 18 of 1965 reads as under:— 

“29. Appeal 

(1) Notwithstanding anything con- 
tained in any law, an appeal shall lie — 

(a) in Greater Bombay, from a dec- 
‘ree or order made by the Court of Small 
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Causes, Bombay, exercising jurisdiction 
under Section 28, to a Bench of two 
Judges of the said Court which shall not 
include the Judge who made such decree 
or order; 

(b) elsewhere, from a decree or 
order made by a Judge of the Court of 
Small Causes established under the Pro- 
vincial Small Cause Courts Act, 1887 
or by the Court of the Civil Judge deem- 
ed to be the Court of Small Causes 
under clause (c) of ‘sub-section (2) of Sec- 
tion 28 or by a Civil Judge exercising 
such jurisdiction, to the District Court. 

Provided that no such appeal shall 
lie from — 

(I) a decree or order made in any 
suit or proceeding in respect of which 
no appeal lies under the Code of Civil 
Procedure, 1908; 

(II) a decree or order made in any 
suit or proceeding (other than a suit or 
proceeding relating to possession) in 
which the plaintiff seeks to recover rent 
and the amount or value of the subject- 
matter of which does not exceed — 

(Ð where such suit or proceeding is 
mot nai in Greater Bombay, Rs. 3000 
an 

(ii) where such suit or proceeding is 
instituted elsewhere the amount up to 
which the Judge or Court specified in 
clause (b) is invested with jurisdiction 
of a Court of Small Causes, under any 
law for the time being in force; 

(III) an order made upon an appli- 
cation for fixing the standard rent or for 
determining the permitted increases in 
respect of any premises except in a suit 
or proceeding in which an appeal lies; 

(IV) an order made upon an appli- 
cation by a tenant for a direction to 
restore any essential supply or service 
in respect of the premises let to him. 

(1A) Every appeal under sub-section 
(1) shall be made within i days 
from the date of the decree or order, as 
the case may be: 

Provided that in computing the 
period of limitation prescribed by this 
sub-section the provisions contained in 
Sections 4, 5 and 12 of the Indian Limi- 
tation Act, 1908, shall, so far as may be, 
apply. 

(2) No further appeal shall lie 
against any decision in appeal under sub- 
section (1). 

(8) Where no appeal lies under this 
section from a decree or order in any 
suit or proceeding in Greater Bombay 
the Bench of two Judges specified in 
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clause (a) of sub-section (1) and else- 
where the District Court, may for the 
purpose of satisfying itself that the dec- 
ree or order made was according to law, 
call for the case in which such decree 
or order was made and the Bench or 
Court aforesaid or the District Judge or 
any Judge to whom the case may be re- 
ferred by the District Judge, shall pass 
such order with respect thereto as it or 
he thinks fit.” 


6.  Sub-section (2) of this section 
plainly does not provide for revision to 
the High Court. It merely prohibits fur- 
ther appeal from the decision given on 
appeal under sub-section (1) of Section 
29. It is thus clear that the High Court 
was under some mistaken impression 
when it observed that the revision before 
it was under Section 29 (2) of the Act. 
Right of appeal and revision, it is now 
well-settled, is a creature of statute and 
there can be no inherent right either of 
appeal or of revision against a judgment 
or order of a Court, 

7. Shri Desai has referred us to 
Keshavalal Jethalal Shah v. Mohanlal 
Bhagwandas, (1968) 3 SCR 623 = (AIR 
1968 SC 1886) for the view that Section 
29 2) in its unamended form did not 
confer on the High Court any power of 
revision. Shri Shroff rightly concedin 
that he was bound by this decision relie 
on it for the submission that we should 
send the case back to the High Court 
for considering whether there were co- 
gent grounds for interference under Sec- 
tion 115, Code of Civil Procedure. In 
the reported case in a suit for ejectment 
and arrears of rent instituted under the 
Act with respect to certain premises in 
Ahmedabad, the trial Court had dis- 
allowed the claim for ejectment but had 
inter alia granted a decree for arrears 
of rent. That decree was confirmed on 
appeal on February 25, 1963 under Sec- 
tion 29, The aggrieved tenant moved 
the High Court under Section 115, C. P. 
C. for revision of the appellate decree. 
During the pendency of that revision 
Section 29 Š of the Act was amended 
by Gujarat Act 18 of 1965. The new 
sub-section (2), while retaining the prohi- 
bition against further appeal, expressly 
conferred power of revision on the High 
Court. The new sub-section (2) provides: 

“No further appeal shall lie against 
any decision in appeal under sub-section 
(1), but the High Court may for the pur- 
pose of satisfying itself that any such 
decision in appeal was according to law 


Rani Manprasad v. Gopichand (Dua J.) 


ALR. 
call for the case in which such decision 
was taken and pass such order with res- 
pect thereto as it thinks fit.” 

The High Court, when considering the 
revision originally preferred under Sec- 
tion 115, Code of Civil Procedure as- 
sumed that the amendment governed 
pending cases as well, and, therefore, 
empowered it to treat the pending revi- 
sion also to be governed by Section 29 
(2). On this assumption the High Court 
exercised the wider power of revision 
conferred on it by the amended Section 
29 (2) and varied the impugned judg- 
ment on that basis. In this Court the 


view taken by the High Court was suc- 
- cessfully challenged. This Court observ- 


ed that the amended Section 29 (2) was 
not retrospective in its operation, adding 
that it did not merely explain the scope 
of the existing revisional power of the 
High Court as contended in support of 
the order appealed against. Allowing the 
appeal this Court set aside the order of 
the High Court and remanded the case 
back to it for disposing of the revision 
on the fcoting that it was governed by 
Section 115 of the Code of Civil Proce- 
dure under which it had been filed. 


8. Before us also Shri Shroff con- 
tended that although no provision of law 
was mentioned in the memorandum of 
revision presented by the appellant in 
the High Court, it must be assumed to 
have been filed under Section 115, C. P, 
C. under which it could have been filed, 
and, therefore, the case should be sent 
back to the High Court for disposing of 
the revision on the footing that it was 
governed by Section 115, C. P. C. Shri 
Shroff did not, as indeed, he could not, 
in face of the language of unamended 
Section 29 (2) which governs the present 
case contend that any revisional power 
vested in the High Court under this sub- 
section. 


9. We are unable to accept this 
submission. In the reported case the re- 
vision expressly purported to have been 
filed under Section 115, C. P. C. Such 
is not the case before us. No request 
was made to the High Court to treat the 
revision under Section 115, C. P. C. and 
the only provision of law under which 
the revision was understood both by the 
plaintiff-appellant and the High Court to 
have been filed was Section 29 (2). No 
doubt the label under which a revision 
is filed, if erroneous, does not estop the 
party from praying that the revision 
may be dealt with under the proper law 


a ee nee | 


1973 


applicable to the case and such a prayer 
is open to consideration by the court. 
But such a prayer has, as a rule, to be 
made in the Court which is requested to 
exercise its judicial discretion for that 
purpose. Section 115, C. P. C., it is plain, 
vests the High Court with a discretion- 
ary power to be exercised judicially to 
fatertere only when the cause of justice 
demands it. The High Court is not 
bound to interfere merely because the 
conditions in clause (a), (b) or (c) of Sec- 
tion 115 are satisfied. The appellant 
never requested the High Court to exer- 
cise its power under Section 115 of the 
Code and the High Court also did not 
consider the question of exercising its 
discretionary power thereunder. In this 
Court also no ground seems to have been 
taken in the special leave application 
complaining that the High Court was in 
error in failing to exercise the power 
conferred on it under Section 115, C. P. 
C. We are, therefore, unable to find any 
cogent ground for permitting the appel- 
lant now to make out this new case in 
this Court with the result that the order 
of the High Court dismissing the appeal 
must be considered to be wnexception- 
able though we confine our decision only 
to the ground that no revision was com- 
petent in that Court under Section 29 (2) 
of the Act. 


10. On the view that we have 
faken it is unnecessary to refer to the 
decision of this Court in Mrs. Manorama 
S. Masurekar v. Mrs. Dhanlaxmi G. Shah, 
7 Guj LR 1061 = (AIR 1967 SC 1078) 
dealing with the scope of the various 
sub-sections of Section 12 of the Act. It 
is equally unnecessary to refer to the 
unreported decision of this Court in 
Raghunath Ravji Dandekar v. Anant 
Narayan Apte, C. A. No. 887 of 1964, 
D/- 5-4-1966 (SC) also dealing with the 
scope of Section 12 (2) of the Act, though 
it may be pointed out that this Court dis- 
allowed the respondent in the unreport- 
ed case to raise for the first time in this 
Court the point that the High Court had 
no jurisdiction to interfere in revision 
under Section 115, C. P. C. there being 
no question of jurisdiction involved. 


i 1l. For the reasons foregoing 
this appeal fails and is dismissed with 


costs, 
Appeal dismissed. 


~ 
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(From: Madras : (1969) 2 Mad LJ 209) 


S. M. SIKRI, C. J., A. N. RAY AND 
M. H. BEG, JJ. 

Jayaram Mudaliar, Appellant v. 
Ayyaswami and others, Respondents, 

Civil Appeal No. 2151 of 1968, D/- 
12-4-1972. 

(A) Madras High Court (Appellate 
Side) Rules (1965), Order 4, Rule 28 — 
Rule prescribing oral application for 
certificate immediately after delivery of 
judgment is not ultra vires of Clause 37 
of the Letters Patent and is not inconsist- 
ent with its Clause 15. (X-Ref:— Letters 
Patent (Mad.), Clauses 15 and 387). 

Per Sikri, C. J.:— The High Court 
can frame under Clause 87, Letters Pa- 
tent a rule regulating the time at which 
and the manner in which the application 
for a certificate for further appeal under 
clause 15 shall be made. Rule 28 of 
Order 4 does not take away any right 
conferred by clause 15 of the Letters Pa- 
tent. It only regulates the manner of the 
exercise of that right. It cannot be said 
that the rule unduly restricts the right 
of the litigant to peruse the judgment 
and make up his mind whether to appeal 
or not, because even if the declaration 
is made immediately by the Judge that 
the case is fit one for appeal, there is 
nothing to prevent the litigant from not 
filing the appeal- if he considers it inad- 
visable to do so. AIR 1962 SC 247, Re- 
ferred. (Para 13) 

Per Beg and A. N. Ray, JJ. :—Order 
4, Rule 28 does not purport to affect the 
power to give the declaration contem- 
plated by clause 15 of the Letters Pa- 
tent. In a suitable case, where a party is 
able to prove that it was prevented due 
to some cause beyond its control from 
asking for leave at the proper time, the 
Judge concerned may condone non-com- 
pliance by a party with Rule 28, or ex- 
tend time by applying Section 5 of the 
Limitation Act. This salutary rule could 
not, therefore, be held to be ultra vires 
or invalid. (Para 24) 

(B) Constitution of India, Art. 136 
== Special leave granted after hearing 
respondent — Objection as to compet- 
ency of appeal — Not allowed for first 


` time at hearing of appeal. 


Where leave to appeal under clause 
T5 of the Letters Patent was refused on 
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the ground that the application for certi- 
ficate had not been made in proper time 
as required by Order 4, Rule 28, Madras 
High Court (Appellate Side) Rules and a 
special leave against the ig seers of the 
Single Judge was granted by the Sup- 
reme Court after hearing the respon- 
dent, it was held that the objection as 
to competency of appeal could not be 
entertained for the first time at the stage 
of hearing and the appeal should be dis- 
posed of on merits. AIR 1965 SC 195, 
Ref. (Paras 14, 26) 


(C) Transfer of Property Act (1882), 
Section 52 — ‘Lis penden? — Doctrine 
of — Object and scope of Section 52 — 
Applicability to voluntary sale and reve- 
nue sale for recovery of Joans due under 
Land Improvement Loans Act — (X- 
Ref:— Land Improvement Loans - Act 
(19 of 1883), Section 7 (1) (a) and (c).) 
(X-Ref:— Madras Revenue Recovery 
Act (2 of 1964), Section 42). (K-Ref:— 
Hindu Law — Joint family — Karta — 
Alienation). 

Per Beg and A. N. Ray, JJ.:— The 
purpose of Section 52 of the Transfer of 
Property Act is not to defeat any just 
and equitable claim but only to subject 
them to the authority of the Court which 
is dealing with the property to which 
claims are put forward. (Para 50) 

A private sale of joint family proper- 
ties executed by the Karta not on behalf 
of the whole family but in his individual 
capacity to discharge previous debts and 
liabilities, during the pendency of a suit 
for partition brought by a member of 
the family would not be binding on the 
family and would be hit by Section 52, 
T. P. Act. The fact that some of the 
properties under the sale deed were 
under attachment before judgment in 
the purchasers mortgage suit or that a 
part of the consideration for the sale was 
for the discharge of the mortgage decree 
could not remove it from the ambit of 
lis pendens so long as the sale was not 
in execution of the mortgage-decree. 
AIR 1932 Mad 566 and AIR 1950 Mad 
189 and AIR 1929 Cal 697 and (1905) 
ILR 32 Cal 891 and AIR 1928 All 3, Dis- 
tinguished; AIR 1970 SC 1717, Rel. on. 

(Paras 36 to 38) 

Where a statutory provision is relied 
upon for recovery of dues, the effect of 
it must be confined to what the statute 
enacts. Even under the English law, the 
terms of the statute displace any claim 
based on prerogatives of the Crown. 
And, in no case, can the claim, whatever 
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its basis, justify a sale of that property 
which does not belong to the . person 
against whom the claim exists. AIR 1965 
SC 1061 and 1920 AC 508, Referred. 
(Para 44) 
Per Sikri, C. J.:— A private transfer 
of the property in suit by a defendant 
during the pendency of a suit for parti- 
tion of joint Hindu family properties is 
affected by the rule of lis pendens in 
Section 52. Though Section 52 does not 
in terms apply to Court auctions and 
revenue sales, the principle of lis pen- 
dens applies to such sales. But.the effect 
of the application of the principle may 
vary according to the nature of the pro- 
visions under which the revenue sale is 
held. The principle of lis pendens does 
not affect pre-existing rights. If there is 
a valid charge or mortgage on a property, 
this does not vanish because the pro- 
perty becomes the subject-matter of a 
partition suit. AIR 1967 SC 1440 and 
AIR 1970 SC 1717, Rel. on. 
(Paras 15, 16) 
The liability of the Iland to be sold 
under Section 7 (c) of the Land Improve- 
ment Loans Act, 1883 was a pre-exist- 
ing charge and that subsisted as from 
the date of the loan. This was not affect- 
ed by the institution of the suit for parti- 
tion. This charge could be enforced by 
the State notwithstanding the pendency 
of the partition suit. No decree in the 
Partition. Suit could have affected the 
charge. Therefore, if the State has sold 
only the property in respect of which 
loan was taken, the purchaser-defendant 


is not prejudiced by the principle of lis -. 


pendens. Therefore, the direction of the 
High Court was right in so far as it di- 
rected the Trial Court to separate the 
properties for the improvement of which 
the loans under the Land Improvement 
Loans Act were taken from the other 
properties, (1969) 2 Mad LJ 209, Affirm- 
ed. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1717 = (1970) 2 SCR 

204, Kedar Nath Lal v. Ganesh 

Ram 16, 36 
AIR 1967 SC 1440 = (1967) 2 SCR 

18, Samarendra Nath Sinha v. 

Krishna Kumar Nag 15 
AIR 1965 SC 195 = (1964) 7 SCR 

49, Penu Balakrishna Iyer v. Ariya 

M. Ramaswami Iyer 22, 25 
AIR 1965 SC 1061 = (1965) 2 SCR 

289, Builders Supply Corporation 

v. Union of India 
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‘AIR 1962 SC 247 = (1962) 3 SCR 
818, Union of India v. Ram Kan- 


war 

‘ATR 1958 SC 888 = 1959 SCR 878, 
Bishan Singh v. Khazan Singh 

‘ATR 1952 Nag 341 = 1952 Nag L 
522 (FB), Maulabax v. Sardarm 

AIR 1950 Mad 189 = 1949-2 Mad 
LJ 534, Gulam Rasool Sahib v. 
Hamida Bibi 

‘ATR 1949 EP 193 = 51 Pun LR 39 
FB), Wazir Ali Khan v. Zahir 
Abmad Khan 

(ATR 1989 Mad 256 = (1989) 1 Mad 
LJ 152, Ponnuswami v. Obul 
Reddy 3 8 

‘AIR 1982 Mad 566 = 63 Mad LJ 
394, Chinnaswami Padayachi v. 
Darmalinga Padayachi 

AIR 1931 All 466 = 1931 All LJ 729 
(FB), Ram Sanachi Lal v. Janki 
Prasad 

‘AIR 1929 Cal 697 = 84 Cal WN 
160, Baldeo Das Bajoria v. Saro- 
jini Dasi 

l 1928 All 3 = 25 All LJ 777, 
Shyam Lal v. Sohan Lal 

AIR 1927 All 664 = 25 All LJ 789, 
Kundan Lal v. Amar Singh 

1920 AC 508 = 89 LJ Ch 417, At- 
torney General . v. De. Keysers 
Royal Hotel Ltd. 43 

(Contd. on Col. 2) 
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(1905) ILR 32 Cal 891 = 9 Cal WN 
728, Har Prashad Lal v. Dal- 
mardan Singh 

(1901) ILR 23 All 60 = 1900 All 
WN 199, Sukhdeo Prasad v. 


Jamna . 
(1897) 24 Ind App 170 = ILR 25 
Cal 179 (PC), Motilal v. eis % 


ud-Din 15, 
(1888) 15 Ind App 97 = ILR 15 Cal 
756 (PC), Radhamadhub Holdar 
v. Monohur 15, 35 

(1885) 12 Ind App 171 = ILR 12 
Cal 414 (PC), Nilakant v. Suresh 
Chunder 15 
Mr. M. C. Chagla, Sr. Advocate, 
(M/s. R. Gopalakrishnan and T. L. Garg, 
Advocates, with him), for Appellant; 
Mr. M. K. Raniamurthi, Sr. Advocate, 
(M/s. J. Ramamurthy and Vineet Ku- 
mar, Advocates, with him), for Respon- 
dents Nos. 1 and 6 to 9. 
The following judgments were deli- 
vered by 


ee C. J. = L iee had the ad- 
vantage of perusing the judgment pre- 
pared by my brother, Beg J., but as I 
arrive at the same conclusion by a slight- 
ly different route I am writing a sepa- 
rate judgment. I may give a few facts 
to make the judgment self-sufficient. 
The following pedigree may enable us 
to appreciate the facts: | 


MUNIAPPA MUDALIAR 
l 
| I 
Doraiswamy Mudaliar Chidambara Mudaliar 6th Def. EI. Mudaliar 
(Died on 4-9-1937) (died pending suit) (died 1940) wife Annammal 
10th Def. 
l 7 J j { I 
Muniswami Mudaliar (Lst Def. Ayyaswami Mudaliar Def.7  Def.8 Def.«9 
died pending suit) Plaintiff) 
[ = 
put 2 pie. 8 Def. 4 Def. 8 
12th Def. (Jayaram Mudaliar)—alienee of Def. No. 1 


2. On June 28, 1956 Ayyaswami 
(Plaintiff) filed a pauper petition No. 
187/1958. In the plaint he claimed a 
partition of B Schedule properties which, 
according to him belonged to Joint 
Hindu Family consisting of himself and 
the defendants. While this suit was 
pending, defendant No. 1 — Muniswami 
Mudaliar — and four of his sons execut- 
ed a sale deed (Ex. B-7) in respect of 
some lands in Ozhaiyathur village in 
favour of Jayaram Mudaliar on July 7, 
1958. These properties comprised items 
5, 15 to 19, 24 and 28 of Schedule B. On 
July 15, 1960 a certificate of sale (Ex. 


B-51) was issued stating that Jayaram 
Mudaliar had purchased at public auc- 
tion immoveable. property (described in 
the certificate) for Rs. 6,500/-. The pro- 
perty is stated to have been sold for 
“pump set arrears under Hire-Purchase 
System due by Muniswami Mudaliar.” 
Exhibit B-51 covered items 4, 18, 20, 23 
to 27 and 81. It is common.ground that 
these properties were included in the 
B Schedule mentioned in the plaint. 

3. It is stated in the judgment of 
the trial Court that Jayaram Mudaliar 
got himself impleaded as 12th defendant. 
He filed a written statement inter alia 
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alleging that the Plaint B Schedule pro- 
perties were the sole and absolute pro- 
perties of the Ist defendant. Additional 
issues were framed in the suit. 

4,- It appears that by virtue of 
order dated September 18, 1961, 
plaint was amended and paras 24 (a) and 
24 (b) inserted. They read: 

“94 (a). The 12th defendant is @ 
close agnate of the son-in-law of the 
Ist defendant. He executed the sham and 
nominal sale deed dated 7-7-1958 in 
favour of the 12th defendant to defeat 
the plaintiffs rights and to secrete the 
properties. It was not acted upon. It is 
the Ist defendant that continues to be in 
possession even now. The alleged sale 
deed is not supported by consideration. 
The mortgage itself was brought about 
to defeat any rights. In any event on the 
date of the alleged sale deed dated 7-7- 
1958 the mortgage decree debt was not 
subsisting. The plaint was filed in forma 
pauperis as O. P. 187 of 1958 on the file 
of this Hon’ble Court on 28-6-1958. Thus 
in any event the sale is hit by the rule 
of lis pendens and the sale deed dated 
7-7-1958 cannot and does not confer any 
tights on the 12th defendant. 

24° (b). The revenue sale is brought 
about collusively and fraudulently. There 
was no publication. The 12th defendant 
never got into possession of any proper- 
ty. The possession still continues to be 
with the Ist defendant on behalf of the 
joint family. The sale is also hit by the 
rule of lis pendens, It also does not and 
cannot confer any rights on the 12th de- 
fendant.” 

5. Following additional issues 
were raised out of the pleadings of the 
12th defendant: 

(1) Whether the plaint B Schedule 
properties are joint family properties? 

(2) Whether the plaintiff is entitled 
to question the alienation in favour of 
the 12th defendant? 

(8) Whether the sale deed dated 
7-7-1958 by the Ist defendant in favour 
of the 12th defendant true, valid and 
binding on the plaintiff and is affected 
by lis pendens? 

(4) Whether the Revenue sale by the 
Collector dated 16-8-1960 is liable to 
be questioned by the plaintiff? 

(5) Is the suit without imipleadin 
the Government liable to be questione 
by the plaintiffP 

(6) Is the sale of pump set by the 
Ist defendant to the 12th defendant true, 
valid and binding on the plaintiff? 
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(7) Whether the plaintiff and other 
members became divided from the Ist 
defendant after 1939? 

(8) To what equities, if any, is the 
12th defendant entitled? 

(9) Is the plaintiff estopped from 
questioning the alienations and claiming 
any right in the B Schedule properties? 

6. We are only concemed with 
issues 8 and 4 above. 

7. The trial Court held that the 
sale deed, Ex. B-7, and the revenue sale 
“are all true and supported by conside- 
ration and that the 12th defendant would 
be entitled to them, if these sales were 
not affected by the rule of “lis pendens” 
within the meaning of Section 52 of the 
Transfer af Property Act.” Regarding 
lis pendens he held that the purchases 
under both Ex. B-7 and Ex. B-51 were 
affected by the rule of lis pendens. The 
trial Court passed a preliminary decree 
for partition of B Schedule properties 
(items 2 to 81) into six equal shares. It 
protected the interest of the 12th defen- 
dant by stating that as far as possible 
the Commissioner to be appointed in the 
suit for division of the properties will 
allot to the plaintiffs share such of the 
properties which are not covered by 
Exs. B-7 and B-51.” 

8& The District Judge confirmed 
the decree. Before the High Court, in 
appeal by defendant No, 12, the only 
point considered was that of lis pendens. 
The High Court held that Ex. B-7 was a 
case of voluntary alienation and was hit 
by lis pendens, as the sale was not in exe- 
cution of a mortgage decree. Regarding 
urt, relying on 
Ponuswami v. Obul Reddy, AIR 1989 
Mad 256 keld that Ex. B-51 would not 
be affected by lis pendens, as the loans 
were granted under the Land Improve- 
ment Loans Act to the extent that the 
loans were taken for the improvement of 
the properties. As it had not been consi- 
dered whether all the properties which 
were sold in revenue sale and conveyed 
under Ex. B-51 were lands for the im- 
provement of which loans were taken, the 
High Court directed: 

“In the final decree proceedings, the 
trial Court were to consider what were 
the properties for the improvement of 
which the loans under the Land Improve-. 
ment Loans Act were taken by the first 
defendant, in respect of those properties 
alone the doctrine of lis pendens will not 
apply. In respect of other properties, the 
doctrine of lis pendens will apply. The 
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trial Court will take evidence for the pur- 
pose of deciding the properties in respect 
of which the loans under the Land Im- 
provement Loans Act were taken.” 
With this modification the High Court 
dismissed the appeal. 

9. Defendant No. 12 applied for 
a certified copy of the Judgment and 
Decree on July 22, 1968, and these were 
made ready on August 9, 1968 and deli- 
vered on August 12, 1968. Defendant 
No. 12 moved the High Court by letter 
dated August 22, 1968 “requesting the 
. posting of the appeal for being mention- 
ed for the ‘purpose of the issue of the 
Certificate for leave to appeal under the 
Letters Patent. The learned Judge who 
heard the appeal by his order dated Sep- 
tember 6, 1968, refused the leave on the 
ground that the leave was not asked for 
immediately on delivery of judgment and 
that it could not be asked for afterwards. 


10. Rule 28 of Order 4 of the 
Rules of the High Court of Madras Ap- 
pellate Side, 1965 under which the leave 
asked for was refused reads: 

“28. When an appeal against an ap- 
pellate decree or order has been heard and 
disposed of by a Single Judge, any ap- 
plication for a certificate that the case is 
a fit one for further appeal under cl. 15 
of the Letters Patent shall be made orally 
and immediately after the judgment has 
been delivered.” 

11. = This Court granted special 
leave. 

12. At the outset, Mr. Chagla 
_ raised the preliminary objection that the 
appeal was incompetent as Defendant 
No. 12 failed to ask for certificate orally 
and immediately after the judgment was 
delivered. The learned counsel for De- 
fendant No. 12 urged that Rule 28 of 
Order 4 was ultra vires. Two points thus 
arise out of the contentions of the parties: 


(1) Is Rule 28 of Order 4 of the 
Rules of the High Court of Madras Ap- 
pellate Side ultra vires? 

(2) Are the Sales by Ex. B-7 and Ex, 
B-51 hit by the rule. of lis pendens? 


18. Clause 15 of the Letters 
Patent inter alia provides for an appeal 
to the High Court from a judgment of 
one judge made in exercise of the appel- 
late jurisdiction in respect of a decree or 
order made in the exercise of appellate 
jurisdiction by a court subject to its 
superintendence, where the Judge who 
passed the judgment declares that the 
case is a fit one for appeal. Clause 87 
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of the Letters Patent confers powers on 
the High Court to make rules and orders 
for the purpose of regulating all proceed- 
ings in civil cases. This Court held in 
Union of India v. Ram Kanwar, (1962) 3 
SCR 318 = (AIR 1962 SC 247), that under 
Clause 27 of the Letters Patent which is 
in similar terms as Clause 87 mentioned 
above, the High Court of Judicature at 
Lahore had the power to make a rule 
prescribing the period of limitation in res- 
pect of appeals from Orders made by that 
Court in exercise of its original jurisdic- 
tion to a Division Bench of that Court. It 
seems to me that the High Court can 
equally frame a rule regulating the time 
at which and the manner in which the 
application for a certificate shall be made. 
Rule 28 of Order 4 does not take away 
any right conferred by Clause 15 of the 
Letters Patent, It only regulates the 
manner of the exercise of that right. It 
was said that the rule unduly restricts the 
right of the litigant to peruse the judg- 
ment and make up his mind whether to 
appeal or not. But if the declaration is 
made immiediately by the Judge that the 
case is fit one for appeal there is nothing! 
to prevent the litigant from not filing the 
appeal if he considers it inadvisable to 
O SO. 


14 I need not discuss the point 
whether the Judge will have the right to 
condone a breach of the Rule because no. 
application seems to have been made to 
condone the breach of the Rule. But this 
conclusion does not render the appeal 
before us incompetent, Leave was given|. 
by this Court after hearing the respon- 
dents on October 14, 1968. On April 22, 
1969, the respondents obtained an order 
from this Court for expediting the hear- 
ing. No application was made at that 
stage to raise the point of incompetency 
of appeal, In the circumstances I consi- 
der that the appeal should be disposed: 
of on merits, 

15. Coming to the second point, 
this Court has considered the scope of 
Section 52 of the Transfer of Property 
Act and the rule of lis pendens in a num- 
ber of cases. There is no diffculty in 
holding that Ex. B-7 falls within the pro- 
visions of Section 52 of the Transfer of 
Property Act. But Ex. B-51 stands in a 
different position. It was held in Sama- 
rendra Nath Sinha v. Krishna Kumar Nag, 
(1967) 2 SCR 18 at p. 28 = (AIR 1967 
SC 1440) that the principle of lis pendens 
applies even to involuntary alienations 
like court sales. Shelat, J., observed: 
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“The purchaser pendente lite under 
this doctrine is bound by. the result of 
the litigation on the principle that since 
the result must bind the party to it so 
must it bind the person deriving his right, 
title and interest from or through him. 
This principle is well illustrated in 
Radhamadhub Holdar v. Monohur, (1888) 
15 Ind App 97 (PC) where the facts were 
almost similar to those in the instant case. 


It is true that Section 52 strictly speak- ` 


ing does not apply to involuntary aliena- 
tions such as court sales, But it is well 
established that the principle of lis pen- 
dens applies to such alienations. (See Nil- 
kant v. Suresh Chunder, (1885) 12 Ind 
App 171 (PC) and Motilal v. Karrabud- 
din, (1897) 24 Ind App 170 (PC).” 

16. These observations were re- 
ferred to with approval by this court in 
Kedar Nath Lal v. Ganesh Ram, (1970) 2 
SCR 204 = (AIR 1970 SC 1717). If the 


principle of lis pendens applies to 
court auctions there is no reason 
why it should not apply to reve- 


nue sales. But the effect of the ap- 


plication of the principle may vary ac- 
cording to the nature of the provisions 
under which the revenue sale is held. 
The principle of lis pendens does not af- 
fect pre-existing rights. If there is a valid 
charge or mortgage on a property, this 
does not vanish because the property be- 
comes the subject-matter of a partition 
suit. In this case according to defendant 
No. 12 a valid charge subsisted on the 
lands by virtue of the provisions of the 
Land Improvement Loans Act. Under 
Section 7 of the Land Improvement Loans 
Act loans are recoverable by the Collec- 
tor in all or any of the following modes, 
namely: 

(a) from the borrower as if they were 
arrears of land revenue due by him: 


a a) 


(b) 

(c) out of the land for the benefit of 
which the loan has been granted as if 
they were arrears of land revenue due in 
respect of that land; 

(d) Reet eda eee curated 

17. The proviso 
reads:— 

“Provided that no proceeding in res- 
pect of any land under clause (c) shall af- 
fect any interest in that land which exist- 
ed before the date of the order granting 
the Ioan, other than the interest of the 
borrower, and of mortgagees of, or per- 
sons having charges on, that interest, and 
where the loan is granted under Sec. 4 

with the consent of another person, the 
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interest cf that person, and of mortgagees 
of, or persons having charges on, that 
interest,” 

18. Section 42 of the Madras 
Revenue Recovery Act provides that all 
lands brought to sale on account of ar- 
rears of zevenue shall be sold free of all 
encumbrzences. The liability of the land 
to be sold under Section 7 (c) of the Act 
was a pre-existing charge and that sub- 
sisted as from the date of the loan. This 
was not affected by the institution of the 
suit for partition, This charge could be 
enforced by the State notwithstanding the 
pendency of the partition suit. No dec- 
ree in the Partition suit could have af- 
fected the charge. Therefore, if the State 
has sold only the property in respect of 
which loan was taken, the purchaser-de- 
fendant No. 12 is not prejudiced by; 
the principle of lis pendens. Therefore, 
the direction of the High Court was right 
insofar as it directed the Trial Court to 
separate the properties for the improve- 
ment of which the loans under the Land 
Improvement Loans Act were taken, 
from the other properties, 

19. In the result the appeal fails 
and is dismissed. 

BEG, J. (with A. N. Ray, J.):— 20. 
Jayaram Mudaliar, the Appellant before 
us by Special Leave, purchased some 
leasehold land for Rs. 10,500/- from | 
Munisami Mudaliar and others under a 
sale deed of 7-7-1958 (Exhibit B-7) and 
some other lands shown in a sales’ certi- 
ficate dated 15-7-1960, (Exhibit B-51) sold 
to him for Rs. 6,550/- at a public auction 
of immovable property held to realise the 
dues in respect of loans taken by Muni- 


. sami Mudaliar under the Land Improve- 


ment Loans Act 19 of 1883. Both Jaya- 
ram and Munisami, mentioned above, 
were impleaded as co-defendants in a par- 
tition suit, in Vellore, Madras, now before 
us in Appeal, commenced by a pauper 
application dated 23-6-1958 filed by the 
plaintiff-respondent Ayyaswami Mudaliar 
so that the suit must be deemed to have 
been filed on that date. The plaintif- 
respondent before us had challenged, by 
an amendment of his plaint on 18-9- 
1961, the validity of the sales of land 
mentioned above, consisting of items given 
in schedule ‘B’ to the plaint, on the 
ground, inter alia, that these sales, of 
joint property in suit, were struck by the 
doctrine of lis pendens embodied in Sec- 
tion 52 of the Indian Transfer of Proper- 
ty Act. As this is the sole question, on 
merits, raised by the Appellant before us 
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for consideration, we will only mention 
those facts which are relevant for its deci- 
sion. 


21. Before, however, dealing with 
the above-mentioned question, a prelimi- 
nary objection to the hearing of this ap- 
peal may be disposed of. The Trial 
Court and the Court of first appeal having 
held that the rule of lis pendens ap- 
plied to the sales mentioned above, the 
appellant purchaser had filed a second ap- 
peal in the High Court of Madras, which 
was substantially dismissed by a learned 
Judge of that Court, on 19-7-1968, after 
a modification of the decree. Leave to 
file a Letters Patent Appeal was not ask- 
ed for in the manner required by R. 28, 
Order IV of the Rules of Madras High 
Court, which runs as follows: 

“98. When an appeal against an ap- 
pellate decree or order has been heard 
and disposed of by a Single Judge, any 
application for a certificate that the case 
is a fit one for further appeal under 
Clause 15 of the Letters Patent shall be 
made orally and immediately after the 
judgment has been delivered”. - 


But, the appellant, after obtaining certi- 
fied copies of the judgment and decree 
of the High Court, sent a letter to the 
Registry, requesting that the case be list- 
ed again for obtaining a certificate of 
fitness to file a Letters Patent Appeal. 
The case was, therefore, listed before the 
learned Judge and an oral application 
which was then made for grant of a certi- 
ficate, was rejected on 6-9-1968 on the 
ground that it had not been made at the 
proper time. 


22. It was contended, on behalf 


‘of the Respondent, that, in the circum- 


stances stated above, the appellant must 
be deemed to have been satisfied with 
the Judgment of the High Court as his 
Counsel did not ask for leave to file a 
Letters Patent 
Order IV, Rule 28 of the Rules of the 
Madras High Court (that is to say, im- 
mediately after the judgment has been 
delivered). The following observations of 
this Court in Penu Balkrishna Iyer v. 
Ariya M. Ramaswami Iyer, (1964) 7 SCR 
49 at pp. 52-53 = (AIR 1965 SC 195), 
were cited to contend that the appeal be- 
fore us should be rejected in limine: 


“Normally, an application for special 
leave against a second appellate decision 
would not be granted unless the remedy 
of a Letters Patent Appeal has been avail- 
ed of. In fact, no appeal against second 
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appellate decisions appears to be contem- 
plated by the Constitution as is evident 
from the fact that Article 188 (8) express- 
ly provides that normally an appeal will 
not lie to this court from the judgment, 
decree, or final order of one Judge of the 
High Court. It is only where an applica- 
tion for special leave against a second 
appellate judgment raises issues of law of 
general importance that the Court would 
grant the application and proceed to deal 
with the merits of the contentions raised 
by the appellant. But even in such cases, 
it is necessary that the remedy by way 
of a Letters Patent Appeal must be re- 
rahi: to before a party comes to this 
ourt”, 


23. In reply to the preliminary 
objection, Mr. Chagla, appearing for the 
appellant, has assailed the validity of the 
above-mentioned Rule 28 of Order IV it- 
self. It is submitted that the rule con- 
flicts with the provisions of clause 15 of 
the Letters Patent of the Madras High 
Court requiring only that the Judge who 
passed the judgment should declare that 
the case is fit one for appeal as a condi- 
tion for appealing. It was urged that 
the period of limitation for filing an ap- 
peal should not, in effect, be cut down by 
a rule such as the one found in Rule 28, 
Order IV of the Rules of Madras High 
Court. It was urged that, before Arti- 
cle 117 of the Limitation Act of 1963 in- 
troduced a period of thirty days from a 
decree or order for filing a Letters Patent 
Appeal, the period of limitation for such 
appeals fall under the residuary Arti- 
cle 181 of the Old Limitation Act. As 
applications for certification fell outside 
the provisions of the Civil Procedure Code 
and there was no specific provision for 
them in the Limitation Act the High 
Court could frame its own rule prescrib- 
ing the mode and time for making such 
applications. : 


24. Rule 28 of Order IV of the 
Madras High Court does not purport to 
affect the power to give the declaration 
contemplated by Clause 15 of the Let- 
ters Patent. In some High Courts, there 
is no rule of the Court laying down that 
the application should be oral and made 
immediately after the judgment has been 
delivered. It is, however, evident that a 
rule such as Rule 28 of Order IV of the 
Madras High Court is most useful and ne- 
cessary particularly when a period of 
thirty days only for filing an appeal has 
been prescribed in 1963. The Judge pro- 
nouncing the judgment can decide then 
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and there, in the presence of parties or 
their counsel, whether the case calls for 
a certificate. In a suitable case, where a 
party is able to prove that it was prevent- 
ed due to some cause beyond its control 
from asking for leave at the proper time, 
the Judge concerned may condone non- 
compliance by a party with Rule 28, 
Order IV, of the Madras High Court, or 
extend time by applying Section 5 of the 
Limitation Act. This salutary rule could 
not, therefore, be held to be ultra vires 
or invalid. 

25. There is, however, another 
answer to the preliminary objection. It 
was contended that the case before us is 
covered by what was laid down by this 
Court in Renu B ishna Iyers case, 
Toal 7 SCR 49 = (AIR 1965 SC 195) 
Supra) when it said. (at page 58):— 

s we do not think it would 
be possible to lay down an unqualified 
rule that leave should not be granted if 
the party has not moved for leave under 
the Letters Patent and it cannot be so 
granted, nor is it possible to lay down an 
inflexible rule that if in such a case leave 
has been granted it must always and ne- 
cessarily be revoked. Having regard to 
the wide scope of the powers conferred 
on this Court under Article 136, it is not 
possible and, indeed, it would not be ex- 
pedient, to lay down any general rule 
which would govern all cases. The ques- 
tion as to whether the jurisdiction of this 
Court under Article 186 should be exer- 
cised or not, and if yes, on what terms 
and conditions, is a matter which this 
Court has to decide on the facts of each 
case, 

In that particular case, this Court had 
actually heard and allowed the appeal by 
Special leave because it held that there 
was no general inflexible rule that special 
leave should be refused where the appel- 
lant has not exhausted his rights by ask- 
ing for a certificate of fitness of a case 
and because that case called for interfer- 
ence. 

26. It is urged before us that the 
appellant had done whatever he possibly 
could, in the circumstances of the case, 
ae apply for and eee certificate of 

ess after going through the judgment 
of the High Court, so that the fule € that 
alternative modes of redress should be 
exhausted before coming to this Court 
had been really complied with. Each 
case must, we think, be decided upon its 
own facts. In the case before us, al- 
though the appellant was not shown to 
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have attempted any explanation of failure 
to apply for the certificate at the proper 
time, yet, the special leave petition hav- 
ing been granted, and the case having 
passed, without objection, beyond the 
stage of interim orders and printing of 
the records, we have heard arguments on 
merits, also. The merits may now be con- 
sidered, 


27. The challenge on the ground 
of lis pendens, which had been accepted 
by the Courts in Madras, right up to the 
High Ccurt, was directed against two 
kinds of sales: firstly, there was the 
ostensibly voluntary sale of 7-7-1958 
under a sale deed by the defendant Muni- 
sami Mudaliar and bis major son Subra- 
manian Mudaliar and three minor sons 
Jagannathan, Duraisami alias Thanika- 
chalam, and Vijayarangam in favour of 
the defendant-appellant; and, secondly, 
there was the sale evidenced by the sale 
certificate (Exhibit B-51) of 15-7-1960 
showing that the auction sale was held 
in order to realise certain “arrears under 
hire purchase system due to Shri O. D. 
Munisam? Mudaliar”. The words “due to” 


must, in the context, be read as “due 
from” because “falsa demonstratio non 
nocet”. 


— 28. The deed of the voluntary 
sale for Rs. 10,500/- showed that Rupees 
7875.11 Ans. were to be set off against 
the money due on a decree obtained by 
the purchaser against the sellers in ori- 
ginal suit 2/56 of the Vellore Sub-Court, 
Rs. 538.5 Ans. were left to liquidate the 
amount due for principal and interest due 
to the purchaser on a bond dated 14-10- 
1957, by Munisami Mudaliar, Rupees 
662.9 Ans. was to be set off to liquidate 
another amount due to the purchaser from 
Munisami on account of the principal and 
interest 
Munisami, Rs. 1250.0.0 was left to pay 
off and liquidate the balance of a debt 
due to one Thiruvenkata Pillai from Muni- 
sami, Rs. 100.0.0 were meant to settle a 
liability to the Government in respect of 
a purchase of cattle and for digging of 


some well, Rs. 51.18 Ans. were to g to- + 
o 


wards settling a similar liability, and only 
Rs. 521.11 Ans. were paid in cash to the 
seller after deducting other amounts for 
meeting liabilities most of which were 
shown as debts to the purchaser himself. 
It may be mentioned here that, on 17-1- 
1944, Munisami had executed a mortgage of 


some of the property in Schedule ‘B’ of. 


the plaint for Rs. 7,500/- in favour of 


on another bond executed by ` 


oo’. 


a 
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Kannayiram, and he had executed a 
second mortgage in respect of one item 
of property of Schedule ‘B’ in favour of 
Patta Mal, who had assigned his rights to 
T, Pillai. A third mortgage of the first 
item of Sch. ‘B’ properties (which) was 
executed on 27-5-1952 by Munisami, in 
favour of the appellant Jayaram, was said 
to be necessitated by the need to pay ar- 
rears of Rs. 8,000/- income-tax and for 
discharging a debt and a pronote in 
favour of a man called Mudali. In 1955, 
an original suit No. 124/1955 had been 
filed by T. Pillai who had obtained orders 
for the sale of the first item of Schedule 
‘B’ properties shown in the plaint. The 
original suit No. 2 of .1956 had been filed 
for principal and interest due on 27-5- 
1952 to the appellant who had obtained 
an attachment on 5-1-1956 of some sche- 
dule ‘B’ properties. The appellant had 
obtained a preliminary decree on 25-1- 
1956 in his suit and a final decree on 14-9- 
1957. All these events had taken place 
before the institution of the partition suit 
on 23-6-1958. But, the voluntary sale to 
satisfy decretal amounts was executed 
after this date. The second sale was an 
involuntary sale for realisation of dues 
under the provisions of Section 7 of the 
Land Improvement Loans Act 19 of 1883 
which could be realised as arrears of 
land revenue. There was nothing in the 
sale certificate to show that the dues for 
which properties were sold were of any- 
one other than Munisami individually. 


29. On the facts stated above, the 
appellant Jayaram claims that both kinds 
of sales were outside the purview of the 
doctrine of lis pendens inasmuch as both 
the sales were for the discharge of pre- 
existing liabilities of the Hindu joint 
family of which Munisami was the karta. 
The liabilities incurred by Munisami, it 
was submitted, as karta of the family, 
had to be met, in any case, out of the 
properties which were the subject-matter 
of the partition suit. It was urged that, 
where properties are liable to be sold for 
payment of such debts as have to be dis- 
charged by the whole family, only those 
properties would be available for parti- 
tion in the pending suit which are left 
after taking away the properties sold for 
meeting the pre-existing liabilities of the 
joint family. In the case of the sale for 
discharging dues under the Land Im- 
provement Loans Act it was also contend- 
ed that they obtained priority over other 
claims, and, for this additional reason, 


OO 
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fell outside the scope of the principle of 
lis pendens. 


80. The Defendant-Respondent 
Mounisami and the defendant-appellant 
Jayaram had both pleaded that the pro- 
perties in suit were acquired by Muni- 
sami with his own funds obtained by 
separate business in partnership with a 
stranger and that Ayyasami, plaintiff, had 
no share in these properties. The plain- 
tiff-respondent’s case was that although 
the properties were joint, the liabilities 
sought to be created and alienations made 
by Munisami were fraudulent and not for 
any legal necessity, and, therefore, not 
binding on the family. 


80A. The Trial Court had found 
that the properties given in Schedule ‘B’ 
were joint family properties of which the 
defendant-respondent Munisami was the 
karta in possession, This finding was af- 
firmed by the first Appellate Court and 
was not touched in the High Court. It 
did not follow from this finding that all 
dealings of Munisami with joint family 
properties, on the wrong assumption that 
he was entitled to alienate them as owner 
and not as karta, would automatically be- 
come binding on the joint family. A 
karta is only authorised to make aliena- 
tions on behalf of the whole family where 
these are supported by legal necessity. It 
was no party’s case that the alienations 
were made on behalf of, and, therefore, 
were legally binding on the joint family 
of which plaintiff-respondent Ayyaswami 
was a member. 


31. The Trial Court recorded a 
finding on which the learned Counsel for 
the appellant relies strongly: “There is 
overwhelming documentary and oral 
evidence to show that the sale deed Exhi- 
bit B-7 and the revenue sale are all true 
and supported by consideration and that 
the 12th Defendant would be entitled to 
them, if these sales were not affected by 
the rule of lis pendens within the mean- 
ing of Section 52 of the Transfer of Pro- 
perty Act”. It may be mentioned here 
that the 12th Defendant is no other than 
the appellant Jayaram Mudaliar, the son- 
in-law of defendant-respondent Munisami 
Mudaliar, who had purchased the proper- 
ties covered by both the impugned sales. 
The plea of the plaintiff-respondent 
Ayyaswami that the sales in favour of 
Jayaram, the 12th  defendant-appellant, 
were fraudulent and fictitious and not 
supported by valuable consideration was 
rejected. Although, the trial Court’s dec- 
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ree for the partition included the proper- 
ties covered by the two impugned sales 
evidenced by Exs. B-7 and B-51, yet, the 
Commissioner who was to divide the pro- 
perties by metes and bounds, was direct- 
ed to allot to Munisami’s share, so far as 
possible, properties which were covered 
by Exhibits B-7 and B-51. This implied 
that the liabilities created by the decrees 
for whose satisfaction the sale deed dated 
7-7-58 (Exhibit B-7) was executed and 
the revenue sale of 16-3-1960 for loans 
under an agreement were treated as the 
separate liabilities of the defendant 
Munisami and not those of the joint 
family. 

82. The Trial Court as well as 
the First Appellate Court had also reject- 
ed the plea that the revenue sale of 16-8- 
1960 to satisfy pre-existing liabilities of 
Munisami had any priority over the rights 
the plaintiff-respondent may get in the 
partition suit, The result was that the 
partition suit was decreed subject to a 
direction for the allotment of the pro- 
perties covered by Exhibits B-7 and B-51 
so that the purchaser may retain these 
properties if they were allotted to Muni- 
sami. 

88. The High Court of Madras 
had described the sale of 7-7-1958 as a 
“voluntary alienation”, and, thereby, plac- 
ed it on a footing different from an in- 
voluntary sale in execution of a decree in 
a mortgage suit. The obligations incur- 
red before the sale of 7-7-1958, by reason 
of the decrees in the mortgage suits, 
were not on this view, liabilities which 
could be equated with either transfers 
prior to the institution of the partition suit 
or with sales in execution of mortgage 
decrees which are involuntary. So far as 
the revenue sale was concerned, the High 
Court, after setting out the terms of Sec- 
tion 7 of the Land Improvement Loans 
Act 19 of 1883, held that only that land 
sold was to be excluded from the pur- 
view of the Sap is of lis pendens for 
the improvement of which some loan was 
taken. This meant that only that part of 
the loan was treated as a liability of the 
joint family as could be said to be taken 
for the joint land. It, therefore, modified 
the decrees of the Courts below by giv- 
ing a direction that further evidence 
should be taken before passing a final 
decree to show what land could be thus 
excluded from partition. 


34. The plaintiff-appellant has 
relied upon certain authorities laying 
down that the doctrine of lis pendens is 
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not to be extended to cover involuntary 
sales in execution of a decree in a mort- 
gage suit where the mortgage was prior 
to the institution of the suit in which the 
plea of lis pendens is taken, because the 
rights of the purchaser in execution of a 
mortgage decree date back to the mort- 
gage itself. They are: Chinnaswami 
Padayachi v. Darmalinga Padayachi, AIR 
1982 Mad 566, Gulam Rasool Sahib v. 
Hamida Bibi, AIR 1950 Mad 189, Baldeo 
Das Bajoria v. Sarojini Dasi, AIR 1929 
Cal 697, Har Prashad Lal v. Dalmardan 
Singh, (1905) ILR 32 Cal 891. Reliance 
was o placed on the principle 
laid down in Shyam Lal v. Sohan Lal, 
AIR 1928 All 3, to contend that, since 
Section 52 of the -Transfer of Property 
Act does not protect transfers, a transfer 
on behalf of the whole joint Hindu fami- 
ly would be outside the purview of the 
principle in a partition suit. The conten- 
tion advanced on the strength of the last 
mentioned case erroneously assumes that 
the impugned sales were on behalf of the 
joint family. 

35. Learned Counsel for the 
plaintiff-respondent has, in reply, drawn 
our attention to the following observa- 
tions of Sulaiman, Ag. C. J., expressing the 
majority opinion in Ram Sanehi Lal v. 
oe Prasad, AIR 1981 All 466 at p. 480 


ear the language of Sec. 52 
has been held to be applicable not only 
to private transfers but also to Court sales 
held in execution of decrees. Section 2 
(d) does not make Section 52 inapplicable 
to Chapter 4, which deals with mort- 

ages, This is now well-settled; vide 
1881) ILR 15 Cal 756 = 15 Ind App 97 
(PC) and (1897) ILR 25 Cal 179 = (24 
Ind App 170) (PC) followed in nume- 
rous cases out of which mention may be 
made of Sukhdeo Prasad v. Jamna, (1901) 
ILR 28 All 60 = (1800 Al WN 199).” 
But, as we have no actual sale in execu- 
tion of a mortgage decree, this question 
need not be decided here. Another deci- 
sion to which our attention was drawn 
was, Maulabax v. Sardarmal, AIR 1952 
Nag 341. 

86. The suggestion made on be 
half of the appellant, that attachment of 
some Schedule ‘B’ property before judg- 
ment in the purchasers mortgage suit 
could remove it from the ambit of lis 
pendens, is quite unacceptable. A con- 
tention of this kind was repelled in (1970) 
2 SCR 204 at p. 211 = (AIR 1970 SC 
1717) by this Court as clearly of no avail 
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against the embargo imposed by Sec- 
tion 52 of the Transfer of Property Act. 

87. The High Court had rightly 
distinguished cases cited on behalf of the 
appellant before it by holding that ex- 
emption from the scope of lis pendens can- 
mot be extended to voluntary sales in any 
care. Obviously, its view was that, even 
where a voluntary sale takes place in 
order to satisfy the decretal amount in a 
mortgage suit, the result of such a sale 
was not the same as that of an involun- 
tary sale in the course of execution pro- 
ceedings where land is sold to satisfy the 
decree on the strength of a mortgage 
which creates an interest in the property 
mortgaged. The High Court had observ- 
ed that, as regards the satisfaction of the 
mortgage decree in his favour, which was 
part of the consideration for the sale of 
7-7-1958, the appellant purchaser decree 
holder could get the benefit of Sec. 14, 
Limitation Act and still execute his dec- 
ree, if it remained unsatisfied due to 
failure of consideration. 

88. An examination of the sale 
deed of 7-7-1958 discloses that it is not 
confined to the satisfaction of the decre- 
tal amounts. Other items are also found 
in it. The sale deed does not purport to 
be on behalf of the Hindu joint family of 
which Ayyaswami the plaintiff and Muni- 
sami Defendant No. 1 could be said to be 
members. It no doubt mentions the sons 
of Munisami Mudaliar but not Ayya- 
swami, plaintiff, among the sellers. 
most, it could be a sale binding on the 
shares of the sellers. As already indi- 
cated, Munisami, Defendant-Respondent, 
as well as Jayaram, Defendant-Appellant, 
having denied that the properties in dis- 
pute were joint, could not take up the 
position that the sales were binding on 
the whole family. Therefore, we are un- 
able to hold that the assumption of the 
Madras High Court that the voluntary 
sale could not bind the whole family of 
which Munisami was the karta, was in- 
correct. 


89. Learned Counsel for the ap- 
pellant had also relied on Bishan Singh v. 
Khaman Singh, 1959 SCR 878 = (AIR 
1958 SC 838). That was a case in which, 
before the deposit of money by the pre- 
emptors in a suit to enforce their rights 
to pre-emption, the vendee had sold his 
rights to the appellant who had an equal 
right of pre-emption. It was held there 
that the claim for pre-emption could ‘be 
defeated by such a device which fell out- 
side the purview of the principle of lis 
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pendens. We think that this decision 
turns upon its own facts and on the 
nature of the right of pre-emption which, 
as was observed there, is a weak right. 
This Court had held that this weak right 
could be defeated by a sale which a ven- 
dee is compelled to make for the purpose 
of defeating the right, provided: the pur- 
chaser’s superior or equal right to pre- 
emption had not been barred by limita- 
tion. On the question considered there, 
the view of the East Punjab High Court 
in Wazir Ali Khan v. Zahir Ahmad Khan, 
AIR 1949 EP 193 ae) was preferred to 
the view of the Allahabad High Court in 
Kundan Lal v. Amar Singh, AIR 1927 All 
664. The observations made by this 
Court with regard to the doctrine of lis 
pendens when a plaintiff is enforcing a 
right of pre-emption must, we think, be 
confined to cases of sales which could de- 
feat pre-emptors’ claims. It has to be re- 
membered that a technical rule of the 
law of pre-emption is that the pre-emp- 
tor, to succeed in his suit, must continue 
to possess the right to pre-empt until the 


decree for possession is passed in his 
favour. 
40. As regards the revenue sale 


of 16-3-1960 (Exhibit B-51) we find that 
the sale certificate is even less informa- 
tive than the voluntary sale deed consi- 
dered above. Nevertheless, the view 
taken by the Madras High Court was that 
any land for the improvement of which 
loan is shown to have been taken by 
Munisami Mudaliar would be excluded 
from the purview of the doctrine of lis 
pendens. It is, however, urged that the 
High Court had given effect to cl. (c) of 
Section 7 of the Land Improvement 
Loans Act of 1883, but had over-looked 
clause (a). Here, the relevant part of 
Section 7, sub-section (D of this Act may 
be set out. It reads as follows:— 


“7. Recovery of loans. — (1) Subject 
to such rules as may be made under Sec- 
tion 10, all loans granted under this Act, 
all interest (if any) chargeable thereon, 
and costs (if any) incurred in making the 
same, shall, when they become due, be 
recoverable by the Collector in all or any 
of the following modes, namely:— 

(a) from the borrowers as if they 
were arrears of land revenue due by him; 

(b) from his surety (if any) as if they 
were arrears of land revenue due by him; 

(c) out of the land for the benefit of 
which the loan has been granted as if 
they were arrears of land revenue due in 
respect of that land; 


580 S.C. [Prs. 40-46] Jayaram Mudaliar v. Ayyaswami (Beg J.) 


(d) out of the property comprised in 
the collateral security (if any) according 
to the procedure for the realization of 
land revenue by the sale of immovable 
property other than the land on which 
that revenue is due: 

Provided that no proceeding in res- 
pect of any Jand under clause (c) shall 
affect any interest in that land which 
existed before the date of the order 
granting the loan, other than the interest 
of the borrower, and of mortgagees of, or 
persons having charges on, that interest, 
and where the loan is granted under Sec- 
tion 4 with the consent of another person, 
the interest of that person, and of mort- 
gagees of, or persons having charges on, 
that interest”. 

41. Reliance was also placed on 
Section 42 of the Madras Revenue Reco- 
very Act of 1864 which reads as follows: 

“All Jands brought to sale on account 


of arrears of revenue shall be sold free of. 


all incumbrances, and if any balance shall 
remain after liquidating the arrears with 
interest and the expenses of attachment 
and sale and other costs due in respect 
to such arrears, it shall be paid over to 
the defaulter unless such payment be pro- 
hibited by the injunction of a Court of 
competent jurisdiction”. 

42. It will be seen that the as- 
sumption that the dues could be realised 
as arrears of land revenue would only 
apply to the interest of the borrower so 
far as clause 7 (1) (a) is concerned. The 
proviso enacts that even recoveries fall- 
ing under Section 7 (1) (c) do not affect 

rior interests of persons other than the 
Borrower or of the party which consents 
to certain loans. In the case before us, 
the borrower had himself taken up the 
case that the loan was taken by him indi- 
vidually for the purpose of purchasing a 
pumping set installed on the land. It did 
not, therefore, follow that this liability 
was incurred on behalf of the joint family 
unless it amounted to an improvement of 
the joint land. Every transaction of 
Munisami in respect of joint property 
in his possession could not affect rights of 
other members. It was for this reason 
that Section 7 (1) (a) was not specifically 
applied by the High Court. But, at the 
same time, the direction that the proper- 
ties sold should, so far as possible, be al- 
lotted to Munisami meant that the gE 
chaser could enforce his rights to them 
if they came to the share of Munisami. 

43. The question ot paramount 
claims or rights of the Government for 
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the realisation of its taxes or of dues 
which are equated with taxes was also 
raised on behalf of the appellant on the 
strength of Builders Supply Corporation 
v. Union of India, (1965) 2 SCR 289 = 
(AIR 1965 SC 1061). In that case, the 
origin of the paramount right of the State 
to realise taxes due, which could obtain 
priority over other claims, was traced to 
ue prerogatives of the British Crown in 
a. 


. 44. Apart from this fact that 
there is no claim by the State before us, 
we may observe that where a statutory 
provision is relied upon for recovery of 
dues, the effect of it must be confined to; 
what the statute enacts, Even under the 
English law, the terms of the statute dis- 
place any claim based on prerogatives of 
the Crown, (vide, Attorney-General v, De 
Keysers Royal Hotel Ltd., (1920) AC 
p. 508). And, in no case, can the claim, 
whatever its basis, justify a sale of tha’ 
property which does not belong to the, 
person against whom the claim exists. 
As already observed, a claim under Sec- 
tion 7 (1) (a) of the Land Improvement 
Loans Act of 1888 could only be made 
from the borrower. This meant that, un- 
less it was proved that Munisami, in tak- 
ing a loan under tke Act, was acting as 
the karta of the joint Hindu family of 
which Ayyaswami was a member, reco- 
very of arrears could only be made from 
Munisami’s share in the land. That this 
could be done was, in our opinion, im- 
plied in the direction that the properties 
sold should, so far as possible, be allot- 
ted to the share of Munisami. 


45. As some argument has been 
advanced on the supposed inapplicability 
of the general doctrine of lis pendens to 
the impugned sales, the nature, the basis, 
and the-scope of this doctrine may be 
considered here. 


46. It has been pointed out, in 
Bennet “On lis pendens”, that, even be- 
fore Sir Fransis Bacon framed his ordi- 
nances in 1816 “for the better and more 
regular administration of justice in the 
chancery, to be daily observed” stating 
the doctrine of lis pendens in the 12th 
ordinance, the doctrine was already re- 
cognized and enforced by Common law 
Courts. Bacon’s ordinance on the sub- 
ject said: 

“No decree bindeth any that com- 
meth in bona fide, by conveyance from 
the defendant before the bill exhibited, 
and is made no party, neither by bill, nor 
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the order; buf, where he comes in pen- 
dente lite, and, while the suit is in full 
prosecution, and without any colour of 
allowance or privity of the court, there 
regularly the decree bindeth; but, if there 
were any intermissions of suit, or the 
court made acquainted with the convey- 
ance, the court is to give order upon the 
special matter according to justice”. 

The doctrine, however, as would be evi- 
dent from Bennett’s work mentioned 
above, is derived from the rules of jus- 
gentium which became embodied in the 
Romal Law where we find the maxim: 
“Ram de qua controversia probibemur in 
acrum dedicare” (a thing concerning 
which there is a controversy is prohibited, 
during the suit from being alienated). 
Bell, in his Commentaries on the Laws of 
Scotland, (2 Bell’s Com. on Laws of Scot- 
land, p. 144) said that it was grounded 
on the maxim: 

“Pendente lite nihil innovandum”. He 
observed: 

“Tt is a general rule which seems o 
have been recognised in all regular sys- 
tems of jurisprudence, that during the 
pendency of an action, of which the ob- 
ject is to vest the property or obtain the 
possession of real estate, a purchaser shall 
be held to take that estate as it stands in 
the person of the seller, and to be bound 
by the claims which shall ultimately be 
pronounced”. 

47. In the Corpus Juris Secun- 
dum (Vol. LIV p. 570), we find the fol- 
lowing definition: 

“Lis pendens literally means a pend- 
ing suit; and the doctrine of lis pendens 
has been defined as the jurisdiction, 
power, or control which a court acquires 
over property involved in a-suit, pending 
the continuance of the action, and until 
final judgment therein”. 

48. Expositions of the doctrine 
indicate that the need for it arises from 
the very nature of the jurisdiction of 
Courts and their control over the subject- 
matter of litigation so that parties litigat- 
ing before it may not remove any part of 
the subject-matter outside the power of 
the court to deal with it and thus make 
the proceedings infructuous. 

49. It is useful to remember this 
background of Section 52 of our Transfer 
of Property Act which lays down: 

“During the pendency in any Court 
EE of any suit or proceeding which 
is not collusive and in which any right to 
immoveable property is directly and spe- 
cifically in question, the property cannot 
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be transferred or otherwise dealt with 
by any party to the suit or proceeding so 
as to affect the rights of any other party 
thereto under any decree or order which 
may be made therein, except under the 
authority of the Court and on such terms 
as it may impose”, 

50. It is evident that the doctrine 
as stated in Section 52, applies not mere- 
ly to actual transfers of right which are 
subject-matter of litigation but to other 
dealings with it “by any party to the suit 
or proceeding, so as to affect the right 
of any other p thereto”, Hence, it 
could be urged that where it is not a 
party to the litigation but an outside 
agency, such as the tax Collecting au- 
thorities of the Government, which pro- 
ceeds against the subject matter of litiga- 
tion, without anything done by a litigat- 
ing party, the resulting transaction will 
not be hit by Section 52. Again, where 
all the parties which could be affected by 
a pending litigation are themselves parties 
to a transfer or dealings with property inl . 
such a way that they cannot resile fromi 
or disown the ‘transaction impugned be- 
fore the Court dealing with the litiga- 
tion, the Court may bind them to their 
own acts, Al these are matters which] . 
the Court could have properly consider-| _ 
ed. The purpose of Section 52 of the 
Transfer of Property Act is not to defeat 
any just and equitable claim but only to 
subject them to the authority of the 
Court which is dealing with the property. 
to which claims are put forward. .. 

51. In the case before us, the 
Courts had given directions to safeguard 
such just and equitable claims as the pur- 
chaser appellant may have obtained with- 
out trespassing on the rights of the plain- 
tiff-respondent in the joint property in- 
volved in the partition suit before the 
Court. Hence, the doctrine of lis pen- 
dence was correctly applied. 

52. For the reasons given above, 
there is no force in this appeal which is 
dismissed with costs. 

Appeal dismissed. 
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(V 60 C 119) 
A. N. GROVER AND G. K. MITTER, Jj. 
Iqbal Singh, Appellant y. G. S. Badal 
and other, Respondents, 
Civil Appeal No. 1150/1971, D/- 
12-4-1972. 
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Index note: — Conduct of Election 
Rules (1961), Rule 98 — An order for ins- 
pection of ballot papers is bad if no rea- 
sons are recorded as required under this 
rule. _ (Para 1) 
Cases Referred: Chronological Paras 


AIR 1970 SC 276 = 1970-1 SCR 
852, Jitendra Bahadur Singh v. 
Krishna Behari 


The following Judgment of the Court 
was delivered by 


GROVER, J.:— This appeal from a4 
judgment of the Punjab and Haryana High 
Court which is directed against an order 
of the Chief Election Commissioner al- 
lowing inspection in terms of Rule 93 of 
the Conduct of Election Rules, 1961, 
shall stand disposed of in the following 
manner:— 

Counsel for the appellant and the 
contesting respondent who is the return- 
ed candidate agree that the order of the 
Chief Election Commissioner dated 15th 
March, 1971 would be set aside on the 
ground that no reasons have been record- 
ed in that order as required by. Rule 93 
of the Conduct of Election Rules, 1961. 
The formal order of 16th March, 1971, 
shall also stand set aside as not being the 
order of the Chief Election Commis- 
sioner. This will, however, be without 
prejudice to the right of the appellant to 
seek an order of inspection of the ballot 
papers and the electoral rolls used for the 
Lok Sabha Parliamentary Election of the 
.Fazilka constituency held in March, 1971 
and/or any recount in the election peti- 
tion filed by the appellant challenging the 
said election and now pending in the 
Punjab and Haryana High Court in ac- 
cordance with the law laid down by this 
Court, in particular, the decision report- 
ed in Jitendra Bahadur Singh v. Krishna 
Behari, 1970 (1) SCR 852 = (AIR 1970 
SC 276) as also any changes in the provi- 
sions of the Representation of the People 
Act or the Conduct of Election Rules and 
any directions legally issued by the Chief 
Election Commissioner, either under the 
aforesaid Act or the Rules. An appro- 
priate issue with regard to inspection etc. 
has already been framed by the High 
Court in the election petition. Let the 
costs be costs in the election petition. 

Order accordingly. 
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AIR 1973 SUPREME COURT 582 
(V 60 C-120) 


(From Gujarat: (1966) 7 Guj LR 645) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND G. K. MITTER, JJ. 


Sadhu Muktajivandas Guru Ishwar- 
dasji (in all Appeals), Appellant v. Achar- 
ya Shri A ae E: Vasudeopra- 
sadji Maharaj Pande (dead) by his legal 
ahs (In all Appeals), Respon- 

ents, 


Civil Appeals Nos. 2146 to 2149 of 
1966, D/- 17-3-1972. 


Index Note: — (A) Limitation Act 
(1908), Section 5 — Condonation of delay 
=— Facts of case justifying condonation of 
delay — Refusal on ground of highly 
technical view of matter held erroneous 
— (X-Ref: Limitation Act (1963), Sec. 5) 
m (1966) 7 Guj LR 645, Reversed. 

(Para 8) 


Brief Note: — (A) Where the appli- 
cation for setting aside the order of dis- 
missal of suit for default was dismissed 
on the ground of improper institution of 
application and on the subsequent appli- 
cation filed within 80 days of the dismis- 
sal of prior application the trial Judge 
after considering the facts of the case 
came to the conclusion that the delay in 
filing the application for setting aside the 
order of dismissal should be condoned 
and the suits should be restored to the file 
but in coming to that conclusion he was 
of the opinion that the only delay need 
be condoned was up to the dismissal of 
prior improperly instituted application 
and there was no need to condone the re- 
maining 80 days as those days were 
available to the plaintiff for filing the ap- 
plication to set aside the order of dismis- 
sal of suit; 


Held that the trial Judge was justi- 
fied in condoning the delay in filing the 
application to set aside the order of dis- 
missal. Reversal of the decision of the 
trial court by the High Court on a highly 
technical view that under law the plain- 
tiff was not entitled to have another 80 
days after dismissal of the prior applica- 
tion for filing the application in question, 
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was erroneous. (1966) 7 Guj LR 645, 
Reversed. A (Para 3) 


Mr. S. T. Desai, Sr. Advocate (Mr. 
I. N. Shroff, Advocate with him), for Ap- 
pellant (In all Appeals); M/s. G. L. San- 
ghi and D. N. Misra, Advocates and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. i: B. 
Dadachanji and Co., for Respondents 
Nos. 1 to 3 (In all the Appeals). 


The following Judgment of the Court 
was delivered by 


HEGDE, J.:— These appeals are 
filed by the original plaintiff. They are 
brought to this court after obtaining spe- 
cial leave from this Court. The only 
question that arises for decision in these 
appeals is whether the delay in filing the 
applications for setting aside the orders 
of dismissal of the suits for default should 
be condoned and the two suits instituted 
by the appellant should be restored to 
file. The short facts of the case are these. 
The plaintiff filed two suits before the 
Civil Judge, Ahmedabad. Some_witness- 
es were examined on behalf of the plain- 
tiff and the suits stood posted for trial on 
February 8, 1958. On that date the plain- 
tiffs witnesses were not present in Court. 
The plaintiffs counsel requested for ad- 
journment of the trial of the case. The 
adjournment asked for was refused. 
Thereafter the plaintiffs counsel with- 
drew from the cases and the suits were 
dismissed for non-prosecution. On the 
same day the counsel for the plaintiff 
filed two applications for restoration of 
the suits. Therein he alleged that the 
agent of the plaintiff who was in charge 
of the cases was under the impression 
that the suits had been posted to a differ- 
ent date and consequently he was not 
able to get the witnesses. These applica- 
tions were pending till July 10, 1956. 
Meanwhile, evidently as a measure of 
safety, the plaintiff filed two appeals be- 
fore the District Court, Ahmedabad on 
March 21, 1953 against the orders dis- 
missing the suits. These appeals were 
dismissed on July 27, 1955 on the ground 
that they were not validly instituted. The 
District Judge came to the conclusion 
that the counsel for the plaintiff had no 
authority to institute those appeals as he 
had withdrawn from the suits. There- 
after the Civil Judge dismissed the appli- 
cations made by the plaintif for the res- 
toration of the suits on July 10, 1956 on 
the ground that those applications were 
not properly instituted. This ended one 
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chapter in the litigation. Thereafter an- 
other chapter began on August 8, 1956. 
The plaintiff filed two more applications 
for setting aside the order of the dismis- 
sal of the suits and to restore them to 
file. These applications were filed by the 
plaintiff himself. It is said that the plain- 
tiff was away from India during the 
earlier period. Two more appeals were 
also filed before the District Judge by 
the plaintiff challenging the order of 
dismissal made by the Civil Judge on 
February 8, 1953. The District Judge 
dismissed these appeals on April 22, 1957. 
Thereafter the Civil Judge dismissed the 
applications made on February 22, 1958. 
As against these orders the plaintiff went 
up in revision to the High Court. The 
High Court set aside the orders of the 
court below and remanded the cases to 
the trial Court for going into the question 
whether the delay in filing the applica- 
tions should be condoned and further if 
the delay should be condoned whether 
the suits should be restored to file. By 
this time the City Civil Court had begun 
to function in the city of Ahmedabad. 
Hence, the applications in question stood 
transferred to that court. The City Civil 
Judge came to the conclusion that in the 
circumstances of the case the delay in 
filing the applications for setting aside the 
order of dismissal should be condoned 
and the suits should be restored to file. 
But in coming to that conclusion he was 
of the opinion that the only delay he 
need condone was that upto July 10, 1956 
and for the remaining 80 days there is no 
need to condone as those days are avail- 
able to the plaintiff for filing the applica- 
tion to set aside the order of dismissal. 


2. As against the orders of the 
City Civil Judge the defendant went up 
in revision to the High Court. The High 
Court did not disagree with the trial 
court on the question that there were 
sufficient grounds to condone the delay. 
It came to the conclusion that the delay 
was properly condoned upto July 10, 
1956. Differing from the trial Court it 
came to the conclusion that the plaintiff 
was not entitled to the remaining 30 days 
for filing the application to set aside the 
orders of dismissal. It took the view that 
under law the plaintiff was not entitled 
to have another 30 days after July 10, 
1956 for filing the applications in ques- 
tion. On this technical view of the mat- 
ter it reversed the decision of the trial 
court and dismissed the application and 
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a ed the suits also stood dismiss- 
ed. 


8. In our opinion the High Court 
has taken a highly technical view of the 
matter, It is clear from the order of 
the learned trial Judge that he was of 
the opinion that these were eminently fit 
cases for condoning the delay in filing the 
lapplications for setting aside the orders 
of dismissal. His view of the law that 








the trial Judge that he did consider that 
the facts of the case are such as to jisniy 
the condonation of delay in filing 


in filing the applications to set aside the 
order of dismissal. 


4, In the result we allow these 
appeals, set aside the orders of the High 
Court and restore that of the trial court. 
But in the circumstances of these cases 
we make no order as to costs. 


Appeal allowed. 


Ene aeee 


AIR 1973 SUPREME COURT 584 
(V 60 C 121) 
(From: MADHYA PRADESH) 
K. S. HEDGE, P. JAGANMOHAN 
REDDY AND D. G. PALEKAR, JJ. 
Chandrakant Shukla, Appellant vV. 
Maharaja Martand Singh, Respondent. 


Civil Appeal No. 1178 of 1971, D/- 
8-1-1972. 


Index Note: — (A) Representation of 
the People Act (1951), Sec. 116-A — The 
finding on the question whether there was 
sufficient cause for condoning the delay 
in filing the election petition is a finding 
of fact and the Supreme Court does not 
ordinarily interfere with such finding of 
the High Court. (Para 5) 


Index Note: — (B) Representation of 
the People Act (1951), Sec. 116-A — The 
condonation of delay in filing election 
petition being discretionary the Supreme 
Court is normally reluctant to interfere 
with the discretion in its appellate juris- 
diction. ' (Para 5) 
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The following Judgment of the Court 
was delivered by . 


HEGDE, J.= This appeal under 
Sec. 116-A of the Representation of the 
People Act, 1951 is directed against‘ the 
decision of the Madhya Pradesh High 
Court dismissing the election petition 
filed by the Appellant on the ground that 
the same is barred by limitation. 

2. The election petitioner is 4 
voter in the Rewa Parliamentary consti- 
tuency. The election with which we are 


- concerned in this appeal was to the Par- 


liament. That election was held on 
March 1, 1971. The counting was over 
on March 10, 1971. The same day the 
election results were announced. The 
respondent was declared elected. The 
election results were published in the ofi- 
cial gazette on March 15, 1971. The elec- 
tion petition was filed on April 29, 1971, 


_ 8. Section 8I (1) of the Represen- 
tation of the People Act, 1951, provides 
that an election petition calling in question 
any election may be presented on one or 
more of the grounds specified in sub-sec- 
tion (1) of Section 100 and Section 101 to 
the High Court by any candidate at such 
election or by any elector within forty- 
five days from, but not earlier than, the 
date of election of the returned candi- 
date, or if there are more than one re- 
turned candidate at the election and the 
dates of their election are different, the 
later of those two dates, Section 67-A” 
Says: 

“For the purposes of this Act, the 

date on which a candidate is declared by 
the returning officer under the provisions 
of Section 58 or Section 66, to be elect- 
ed to a House of Parliament or of the 
Legislature of a State shall be the date 
of election of that candidate.” 
Reading these two sections together it is 
clear that the election petition should 
have been filed within forty-five days 
from March 10, 1971. Hence, the peti- 
tion filed by the appellant is clearly bar- 
red by limitation. 


4, Though it was contended be- 
fore the High Court that the election 
petition was filed within time, that con- 
tention was not pressed before us. The 
only contention taken before us was that 
there was cient cause to condone the 
delay in fling the election petition. As 
we are unable to accept that contention 
we are not examining the question whe- 
ther the High Court had any power to’ 
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condone the delay in filing the election 
petition. 
‘ 5. Now coming to the question 
whether there was sufficient cause for 
condoning the delay the High Court held 
that no such sufficient cause was shown. 
This is essentially a finding of fact and 
this Court ordinarily does not inter- 
fere with the decision of the High 
Court on questions of fact. Further, 
the relief asked for is essentially a dis- 
cretionary relief and when a trial court 
exercises its discretion an appellate court 
is reluctant to interfere with that discre- 
tion unless there are very good grounds 
for doing so. 


6. Now, turning to the facts of 
this case, in the application filed for the 
condonation of delay only reason ad- 
vanced is that the petitioner believes that 
he has filed his election petition within 
time but if the court takes a different 
view then the delay may be condoned. 
No cause was shown for condoning the 
delay. But while giving evidence in the 
court the petitioner went much further. 
He deposed that before filing the elec- 
tion petition he consulted Shri Hari Shan- 
ker Saxena, an advocate, and that advo- 
cate told him that he has to file the elec- 
tion petition within forty-five days of the 

blication of the result of the election in 

e gazette. No such averment was made 
in the petition wherein he sought the 
condonation of the delay nor Shri Hari 
Shanker Saxena was examined as witness 
in the case. Under those circumstances the 
High Court rightly disbelieved the evi- 
dence of the petitioner to the effect that 
he had consulted Shri Hari Shanker 
Saxena before filing the election petition. 
The High Court was of the opinion that 
the petitioners version that he consult- 
ed Shri Hari Shanker Saxena is an after- 
thought. We agree with that conclusion. 
The petitioner has given no satisfactory 
explanation for the delay in filing the 


election petition. Hence, his election 
petition was rightly dismissed by the 
High Court. 


T In the result, this appeal fails 
and the same is dismissed with costs. 
Appeal dismissed, 


Madan Lal `v. Sain Dass (Vaidialingam J.) 
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AIR 1978 SUPREME COURT 585 
(V 60 C 122) 

(From: Delhi: 1971 Ren CR 887) 
C. A. VAIDIALINGAM, A. N. RAY 
AND D. G. PALEKAR; Jj. 

Madan Lal Puri, Appellant v. Sain 
Dass Berry, Respondent. 

Civil Appeal No. 848 of 1971, D/- 
27-7-1971. 


Index Note:— Delhi Rent Control 
Act (1958), Section 39 (2) — Finding as 
to “Bona fide requirement” of landlord 
within meaning of Section 14 (1) (e) by 
lower tribunals — Finding is a findin 
on mixed question of law and fact — It 
is open to the High Court when exercis- 
ing its jurisdiction under Section 39 (2) 
to consider the correctness or otherwise 
of such finding. 1969-2 SCWR 679, Rel. 
on; AIR 1970 SC 986, Distinguished. 
(X-Ref:— S. 14 (1) (e).) (Paras 10, 14) 
Cases Referred: Chronological Paras 
AIR 1970 SC 986 = 1971-8 SCC 

aa Bhagwan Dass v. S. Rajdev 


in 
(1969) Civil Appeal No. 2150 of 
1966, D/- 26-9-1969 = 1969-2 
SCWR 679, Smt. Kamla Soni v. 
Rup Lal Mehra 10, 14 


M/s. Hardev Singh, K. P. Kapur 
and H. L. Kapur, Advocates, for Appel- 
lant; M/s. S. K. Mehta and K. L. Mehta, 
Advocates of M/s. K. L. Mehta and Co. 
and Mr. K. R. Nagaraja, Advocate, for 
Respondent. 

The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.:— In this ap- 
peal, Mr. Hardev Singh, learned counsel 
on behalf of the tenant-appellant, chal- 
lenges the judgment and order dated 
December 7, 1970 of the Delhi High 
Court in §.A.0. No. 110-D of 1966. Spe- 
cial leave has been granted by this Court 
limited to the question whether the 
High Court was justified, in view of Sec- 
tion 89 (2) of the Delhi Rent Control 
Act, 1958 (hereinafter called the Act) in 
setting aside the decisions of the two 
subordinate authorities, dismissing the 
application filed by the yespondent-land- 
lord for evicting the appellant. 

2. The facts leading up to this 
appeal may be briefly stated. The appel- 
lant took on lease, the first floor of the 
premises in question from the respondent 
on January 22, 1964 on a monthly rent 
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of Rs. 250/-. The respondent who was 
the owner of the entire premises was 
then occupying the ground floor. The 
landlord filed an application, before the 
Rent Controller on November 26, 1964 


for eviction of the appellant from the, 


portion in his occupation as lessee, on 
two grounds; (a) that the tenant has sub- 
let a part of the premises, and (b) that 
he required the premises bona fide for 

occupation as a residence for him- 
self and his family members. The latter 
claim was based under clause (e) of the 
proviso to sub-section (1) of Section 14 
of the Act, which is as follows: 


“that the premises let for residential 
urposes are required bona fide by the 
Padlord for occupation as a residence 
for himself or for any member of his 
family dependent on him, if he is the 
owner thereof, or for any person for 
whose benefit the premises are held and 
that the landlord or such person has no 
other reasonably suitable residential ac- 
commodation.” 


8. The tenant opposed the claim 
of the landlord on both the grounds. He 
denied the allegation of sub-letting. He 
also contended that the landlord’s re- 
quirement for his occupation was not 
bona fide. The tenant’s plea was that 
the portion of the premises in his occu- 
pation was sufficient for his purpose. 
The Rent Controller accepted the plea 
of the tenant that there was no sub-let- 
ting. He also accepted his plea that the 
requirement of the landlord for his oc- 
cupation was not bona fide. On these 
findings, the landlord’s application was 
dismissed. These two findings were also 
confirmed in the appeal ed by the 
landlord before the Rent Control Tribu- 
nal. The question, regarding sub-letting, 
having been decided against the land- 
lord by both the Tribunals, no longer 
survives and it was also not agitated be- 
fore the High Court. It may be stated 
at this stage that the findings of both the 
Tribunals on the question of bona fide 
requirement were recorded against the 
landlord, on the sole ground that the 
landlord must have foreseen his require- 
ment for additional accommodation even 
at the time when he let out a part of the 
premises on January 22, 1964 to the 
appellant and therefore he was not en- 
- titled to ask for eviction under clause (e) 
of the proviso to sub-section (1) of Sec- 
tion 14 of the Act. It is the view of both 
the Tribunals that when eviction is ask- 
ed for within about 11 months of. the 
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Sain Dass (Vaidialingam J.) A.LR 
Jetting, the claim of the landlord can- 
not be considered to be bona fide. 


4. The landlord carried the mat- | 
ter in appeal before the High Court 
under Section 89 of the Act. That sec- 
tion runs as follows: 


“89 (1) Subject to the provisions of 
sub-section (2), an appeal shall lie to the 
High Court from an order made by the 
Tribunal within sixty days from the date 
of such order; 


Provided that the High Court may 
entertain the appeal after the expiry of 
the said period of sixty days, if it is satis- 
fied that the appellant was prevented by 
sufficient cause from filing the appeal in 
time. 

(2) No appeal shall lie under sub- 
section (1) unless the appeal involves 
some substantial question of law.” 


5. Before the High Court, coun- 
sel for both parties made a representa- 
tion that the Rent Control Tribunal has 
not recorded a finding on the question 
whether the premises available with the 
landlord can be considered to be “rea- 
sonably suitable residential accommoda- 
tion” as contemplated by clause (e) of 
the proviso to Section 14 (1). Hence they 
made a joint request to remand the case 
to the Tribunal for a finding on the said 
question on the basis of the evidence al- 
ready on record. ` Accepting this joint 
request, the learned Judge remanded the 
case to the Tribunal. The latter, after a 
consideration of the materials on record 
as well as the extent of the premises in 
the occupation of the landlord and also 
having due regard to the number of 
family members living with the latter, 
held, in his report dated May 4, 1970, 
that the portion of the premises in the 
occupation of the landlord was not rea- 
sonably sufficient for a family consistiug 
of the landlord, his wife, his son, son’s 
wife and their children. On this basis, 
he recorded a finding that the premises 
in the occupation of the respondent were 
not reasonably suitable for his residence. 


6. So far as we could see, the 
correctness of these findings recorded 
by the Rent Control Tribunal, in favour 
of the landlord, do not appear to have 
been challenged by the tenant before 
the High Court when the appeal came 
up for final hearing. On the other hand, 
we find that the same contentions that 
were raised regarding the bona fide re- 


quirement of the landlord and which 
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found acceptance at the hands of the 
Rent Controller and the Tribunal before 
remand were again raised by the tenant- 
appellant before the High Court. That 
is, in short, the appellant herein was 
contesting before the High Court, the 
appeal of the landlord, ignoring the find- 
ings of the Tribunal dated May 4, 1970. 
The main point that was urged by the 
appellant before the High Court was 
that as the two subordinate Tribunals 
have recorded concurrent findings nega- 
tiving the claim of the landlord regard- 
ing his bona fide requirement of the 
premises, the appeal filed by the land- 
lord did not involve any substantial 
question of law. On this basis the appel- 
lant pressed for the dismissal of the 
landlord’s appeal. On the other hand, the 
respondent urged that both the subordi- 
nate Tribunals have not properly consi- 
dered the question of the landlord’s re- 
quirement; and that the findings record- 
ed against him were on irrelevant con- 
sideration. According to the landlord the 
various material factors which have to 
be taken into account for adjudicating 
upon such a claim, have not been pro- 
perly borne in mind by both the Tribu- 
nals. Quite naturally the landlord plac- 
ed considerable reliance on the findings 
recorded on May 4, 1970 in his favour 
by the Tribunal. 


7 The High Court rejected the 
contention of the appellant that it has 
no jurisdiction to consider the correct- 
ness of the findings recorded by the two 
subordinate authorities especially when 
the relevant matters to be taken into 
account for deciding such a question 
have not been borne in mind by those 
authorities. The High Court is of the 
view that the rejection by the Rent Con- 
troller and the Tribunal of the claim of 
the landlord on the sole ground that he 
should have anticipated his requirement 
for the next 10 or 11 months when he 
let out the premises on lease on January 
22, 1964, was erroneous. The High Court 
has further observed that none of the 
subordinate authorities have held that 
after letting out the premises on Janu- 
ary 22, 1964 and before filing the appli- 
cation for eviction on November 26, 
1964, the landlord has made any demand 
from the tenant for payment of higher 
rent. Finally, the High Court having due 
regard to the above circumstances and 
the size of the family of the landlord 
and the findings recorded by the Tribu- 
nal on May 4, 1970 held that the deci- 
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sion of the two subordinate authorities 
dismissing the landlord’s application was 
erroneous. On the other hand, the learn- 
ed Judge held that the landlord has 
made out his claim under clause (e) of 
the proviso to Section 14 (1) of the Act. 
On this reasoning the learned Judge re- 
versed the decision of the Rent Control- 
ler and the Tribunal and allowed the 
application of the landlord for ‘eviction 
of the appellant. The appellant was 
given six months’ time for vacating the 
premises, 

8. Mr. Hardev Singh, leamed 
counsel for the appellant, has very stre- 
nuously urged that in view of the con- 
current findings recorded by the two 
subordinate tribunals, there was no ques- 
tion of law, much Jess a substantial 
question of law arising for consideration 
before the High Court in the appeal fil- 
ed by the landlord. Hence he urged that 
the interference by the High Court with 
the concurrent findings so recorded was 
not justified. Learned counsel further 
pointed out that the landlord has not 
made out his claim under clause (e) of 
the proviso to Section 14 (1) of the Act. 
Mr. Hardev Singh referred us to certain 
decisions of this Court dealing with the 
question, under what circumstances it 
can be considered that a substantial 
question of law arises. We do not think 
it necessary, in the circumstances of this 
case, to refer to those decisions, as in 
our opinion they have no bearing on the 
short question that arises for considera- 
tion before us, namely, the power of the 
High Court under Section 89, to consi- 
der the correctness of a finding regarding 
bona fide requirement under clause (e) 
n the proviso to Section 14 (1) of the 

ct. 


9. As we have already pointed 
out, the sole question that has to be de- 
cided by us is whether the High Court 
in reversing the decisions of the Rent 
Controller and the Tribunal, in the cir- 
cumstances of this case, can be consi- 
dered to have exceeded its jurisdiction 
under Section 89 (2). We are satisfied 
that the High Court has not exceeded its 
jurisdiction in any manner. 


10. The argument of Mr. Hardev 
Singh that the High Court has exceed- 
ed its jurisdiction under Section 89 (2) 
of the Act when it reversed the finding 
of the two subordinate authorities on 
the question of bona fide requirement 
has, in our opinion, no substance., In 
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Smt: Kamla Soni v. Rup Lal Mehra, 
Civil Appeal No. 2150 of 1966, D/- 26- 
9-1969 (SC), this Court observed as fol- 
lows: 

“,... Whether dn- the facts proved 

the requirement of the landlord is bona 
fide, within the meaning of Section 14 
(1) (e) is a finding on a mixed question 
of law and fact....” 
From the above observations it is clear 
that an inference drawn by the subordi- 
nate authorities that the requirement of 
the respondent was not bona fide, could 
not be regarded as conclusive. The High 
Court, in proper cases, has ample juris- 
diction to interfere with that finding and 
record its own conclusions on the basis 
of the materials on record. 


11. We may also point out that 
in the case before us the position is 
made worse for the appellant in view of 
the finding recorded by the Tribunal in 
favour of the landlord on May 4, 1970. 
We have already pointed out the circum- 
stances under which a finding was called 
for by the High Court. The High Court 
has accepted those findings and held in 
favour of the Jandlord that he has made 
out a case under clause O of the pro- 
viso to Section 14 (1) of the Act. 


12. Mr. Hardev Singh referred 
us to the decision of this Court reported 
in Bhagwan Dass v. S. Rajdev Singh, 
AIR 1970 SC 986, wherein it has been 
observed: 

“....A second appeal lies to the 
High Court against the decision of the 
Rent Control Tribunal under Section 89 
(2) of the Delhi Rent Control Act, 1958, 
only if the appeal involves some substan> 
tial question of law. The Rent Controller 
and the Rent Control Tribunal, on a 
consideration of the relevant terms of 
the agreement and oral evidence and 
the circumstances found that a clear 
case of sub-letting was established. On 
that finding no question of law, much 
less a substantial question of law, arose.” 


13. The first part of the above 
extract lays down the nature of the juris- 
diction exercised by the High Court 
under Section 89 (2) of the Act. In that 
decision, on facts, it was found both b 
the Rent Controller and the Tribun 
on a relevant consideration of the mate- 
rials on record, that a case of sub-letting 
was established. On such a finding con- 
currently arrived at by both the autho- 
rities, it was held by this Court that no 
question of law, much less a substantial 
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question of law arose for consideration 
before thə High Court. 

14. But the facts in the case be- 
fore us are entirely diferent, We have 
already pointed out that the question 
that fell to be considered by the High 
Court was whether the claim made by 





15. From the above discussion, it 
follows that the High. Court has not ex- 
ceeded its jurisdiction under Section 89 
(2) of the Act. In consequence, the ap- 
peal fails and is dismissed. In the cir 
cumstances of the case, parties will bear 


their own costs. 
Appeal dismissed, 
a_r 
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(From Bombay:, AIR 1968 Bom 91) 
S. M. SIKRI, C. J., G. K. MITTER, C. A, 
VAIDIALINGAM, P. JAGANMOHAN 
REDDY AND I. D. DUA, JJ. 

1. The State of Maharashtra and 
others (In C. As. Nos. 160 and 161 of 
1968), 2. Sakharkherda Education Society 
(In C. A. No. 878 of 1968), Appellants 
v. 1. Lok Shikshan Sanstha and others 
(In_C. As. Nos. 160 and 161 of 1968), 
2. The State of Maharashtra and others 
(In C. A. No. 878 of 1968), Respondents, 

Civil Appeals Nos. 160, 161 and 878 
of 1968, D/- 26-7-1971. a 

Index Note:— (A) Constitution of 
India, Article 226 — State policy in 
the matter of giving permission - to 


start educational institutions — High 
Court should not interfere so ‘long 


as fundamental rights and principles of 
natural justice are not violated. ATR 1968 
Bom 91, Reversed. (X-Ref:— Constitu- 
tion of India, Article 14), (X-Ref:— 
Grant-in-aid Code framed by Maharash- 
tra, Rule $ (J) and (2).) (Para 9) 
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Brief Note:— (A) So long as there is 
no violation of any fundamental rights 
and if the principles of natural justice 
are not offended, it is not for the Hi 
Court to lay down the policy that should 
be adopted by the educational authori- 
ties in the matter of granting permission 
for starting schools. The question of 
policy is essentially for the State and 
such policy will depend upon an 
overall assessment and summary of 
the requirements of residents of 4 
particular locality and other categories 
of persons for whom it is essential to 
provide facilities for education. If the 
overall assessment is arrived at after a 
proper classification on a reasonable 
basis, it is not for the courts to interfere 
with the policy leading up to such assess- 
ment. AIR 1968 Bom 91, Reversed. i 

(Para 9) 

Index Note-—= (B) Education —~ 
Grant-in-aid Code (Maharashtra), Rule $ 
(1) and (2) — The Rule has no constitu- 
tional force. (X-Ref:—s Constitution of 
India, Art. 226). (Para 10) 


Brief Note: (B) The provisions of 
the Grant-in-aid Code are executive in- 
structions and are in the nature of ad- 
ministrative instructions without any 
constitutional force, (Para 10) 


Index Note:-— (C) Education = 
Grant-in-atd Code (Maharashtra), Rule $ 
(1) and (2) — The Rule could not be 
struck down during emergency i.e. 28- 
10-1962 to 10-1-1968 as violative of Arti- 
cle 19. (X-Ref:—- Constitution of India, 
Arts. 19, 358). ATR 1968 Bom 91, Revers- 
ed. (Para 22) 


Index Note: (D) Education — 
Grant-in-aid Code (Maharashtra), Rule 8 
(1) and (2) —- The Rule does not violate 
Art. 14 — (X-Ref:—Constitution of India, 
Arts. 14, 226). AIR 1968 Bom 91, Revers- 
ed, (Paras 28 to 27) 


Brief Note:— (D) Clauses (1) and (2) 
of Rule 8 are not to be read in isolation. 
When these clauses are read with the 
remaining clauses of Rule 3 and the 
Press Note and Circular Letter issued by 
the Government, it becomes clear that 
sufficient guidance is given to the Dis- 
trict Committees and the Deputy Direc- 
tor of Education in the matter of grant- 
ing permission to start new educational 
institutions. The mere fact that there is 
no right provided for the applicant be- 
ing heard before his application is re- 
jected does not violate the principles of 

natural justice. Clauses. (D and (2) of 
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Rule 8 cannot also be struck down ` on 
ground that they are vague and do not 
afford any standard or criteria for judg- 
ing whether a school or an additional 
school is needed in an area or locality 
and whether the management is compe- 
tent and reliable. ATR 1968 Bom:91, Re- 
versed. (Paras 28 to 27) 
Index Note:— (E) Constitution of 
India, Art. 226 — Mandamus =- Order 
by educational authorities refusing to 
grant permission to start educational in- 
stitution cannot be struck down by the 
High Court without considering the rea- 
sons given by such authorities. ATR 1968 
Bom 91, Reversed. (Paras 28, 29) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1100 = (1969) 8 SCR 
447, Municipal Committee, Amrit- - 
sar v. State of Punjab 
AIR 1965 SC 1196 = (1965) 1 SCR 
- 890, State of Assam v. Ajit Kumar 
Sharma f 27 
The following Judgment of the 
Court was delivered by 
VAIDIALINGAM, J.:— All these 
three appeals, on certificate, are directed 
against the common judgment and order 
dated December 2, 1966 of the Bombay 
High Court in Special Civil Applications 
Nos, 694 of 1965 and 420 and 421 of 
1968. Civil apan Nos. 160 and 161 of 
1968 are filed by the State of Maharash- 
tra and the Deputy Director of Educa- 
tion, Nagpur against that part of the 
order of the High Court allowing Spe- 
cial Civil Applications Nos. 420 and 421 
of 1966 after holding that clauses (1) and 
(2) of Section 3 of the Grant-in-aid Code 
(hereinafter to be referred as the Ccde) 


are invalid and directing the State of 


Maharashtra to grant the petitioners in 
the said Special Civil Applications per- 
mission to start schools in the areas con- 
cerned as desired by them. Civil Appeal 
No. 878 of 1968 is by the applicant in 
Special Civil Application No. 694 of 
1965 against the order of the High Court 
dismissing his writ petition and declin- 
ing to interfere with the order of the 
State and educational authorities grant- 
ing permission to the third respondent 
in the appeal to open a new school at 
Sakharkherda with VIII and IX classes. 

2. We will first deal with Civil 
Appeals Nos. 160 and 161 of 1968 and 
refer to the facts leading up to those 
appeals. Civil Appeal No. 160 -of 1968, 
as mentioned above, arises out of the 
order in Special Civil Application No. 
420 of 1966. The applicant in the said 
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application Loka Shikshan Sanstha An- 
jansinghi made an application dated Oc- 
tober 30, 1965, to the Deputy Director 
of Education, Nagpur for permission to 
open a school during the year 1966-67 
at Anjansinghi in Amravati district. The 
application was sent ia the prescribed 
form. Therein it was stated that the 
Management was not registered and that 
it will get itself registered by about the 
middle of January, 1966. Under tho 
heading “Arrangements made for neces- 
sary furniture and apparatus” in Col. 18, 
the, applicant stated that they proposed 
to spend about Rs. 2,000/- in respect of 
furniture, science apparatus, teaching 
aids, teachers’ library and pupil’s library. 
The break up of the figures under these 
heads was also given. In col. 15 under 
the heading “Funds at the disposal of 
the management in addition to those in 
Col. 18 above”, the applicant stated 
Rs. 5,000/- only. The applicant further 
stated under col. 17 that it required only 
a token grant in the first year of recog- 
nition and a regular grant at the pres- 
cribed rate from the second year. The 
Ashok Education Society, Ashoknagar, 
the third respondent in the writ petition 
had also applied to the educational au- 
thorities to start a school during the 
same year at Anjansinghi: the writ peti- 
tioner filed an objection dated March 8, 
1966 before the Deputy Director of Edu- 
cation, Nagpur objecting to the grant of 
permission asked for by the Ashok Edu- 
cation Society. Ashoknagar on the 
ground that the said Society is an out- 
side agency. In the said petition the ap- 
plicant requested for favourable consi- 
deration of his application, already sub- 
mitted, to the authorities. The District 
Committee which scrutinized the appli- 
cations of both the parties, recommend- 
ed that the application of the writ peti- 
tioner should be rejected as it had no 
funds. Another Society with good finan- 
cial position and experience was recom- 
mended by the Committee. The District 
Committee recommended that Ashok 
Education Society should be granted 
permission as it was a good, experienced 
and popular society and it was also finan- 
cially sound. The Deputy Director of 
Education by his order dated April 12, 
« 1966 rejected the application of the writ 
petitioner on the ground that the need 
of the place has been fulfilled by per- 
mitting another society to open a school 
at the place. The petitioner was further 


informed that in case any school is start- 
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ed when permission has been refused, 
serious view will be taken by the edu- 
cational authorities. The writ petitioner 
filed an appeal on April 21, 1966 to the 
State Government wherein he prayed for 
withdrawing permission granted to the 
Ashok Education Society, the third res- 
pondent and also requested that permis- 
sion may be granted to the applicant 
society to open a school. This appeal 
was rejected by the Government by its 
order dated 10/16th May, 1966. The ap- 
plicant society filed the writ petition and 
prayed fcr striking down Rule 3 of the 
Grant-in-aid Code framed by the State 
of Maharashtra as unconstitutional and 
violative of fundamental rights guaran- 
teed under Art. 19 (1) (c) of the Consti- 
tution and to quash the orders of the 
Deputy Director of Education and the 
State Government refusing permission to 
the petitioner Society to start a school at 
Anjansinghi. The applicant further pray- 
ed for a direction being issued to the 
educational authorities to grant permis- 
sion to start the school as requested by 
it. 


8. As common contentions had 
been raised by the State of Maharashtra 
in this writ petition and also in Special 
Civil Application No. 421 of 1966 before 
the High Court, we will refer to those 
contentions after adverting to the facts 
T Special Civil Application No. 421 of 

966. 


4, Civil Appeal No. 161 of 1968 
arises out of Special Civil Application 
No. 421 of 1966. The applicant therein 
Sri Nana Guru Shikshan Sanstha, Shir- 
khed sought permission of the Deputy 
Director of Education to start a school 
at Shirkhed from June 1966. The request 
was made by a letter dated October 29, 
1965 and the application was not made 
in the prescribed form. The Parishad 
Education Officer, Zila Parishad, Amra- 
vati by his communication dated Nov- 
ember 15, 1965 forwarded the prescrib- 
ed application form to the applicant 
with a request to have the particulars 
mentioned therein properly filled in and 
to submit the same immediately. The 
application in the prescribed form was 
sent by the applicant on November 3, 
1965. In Column No. 4 under the head- 
ing “whether the management is regis- 
tered” the answer given was “no”. Under 
the same column to the further query 
“if not” whether it is intended to get it 
registered. “If so when,” the answer given 
was “within a month”. In column 18, the 
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expenditure proposed to be incurred re- 
garding furniture ete. the applicant stat- 
ed that about Rs. 800/- was intended to 
be spent. The break up in respect of the 
various items was also given. Under 
column 15 regarding funds at the dispo- 
sal of the management, it was stated 
that a sum of Rs. 5,000/- was available. 
The third respondent therein Swami 
Vivekanand Shikshan Sanstha, Lehgaon 
had also made an application for open- 
ing a school at Shirkhed. The applicant 
filed an objection on January 5, 1966 to 
the grant of any permission to the third 
respondent, The Deputy Director of 
Education by his order dated April 11, 
1966 rejected the application of the writ 
petitioner on two grounds, namely, “(1 
the application is after the prescribe 

date and (2) the Society is not register- 
ed”. The petitioner was also informed 
that if a school is started when permis- 
sion has been refused, serious view will 
be taken by the educational authorities. 
The appeal filed by the writ petitioner 
to the State Government was rejected by 
the latter by its order dated May 10/16th 
1966. The applicant filed Special Civil 
Application No. 421 of 1966 praying for 
striking down Rule 8 of the Grant-in-aid 
Code as unconstitutional and violative 
of Art. 19 (1) (c) of the Constitution. The 
orders refusing permission to the Society 
to start a school were also sought to be 
quashed. A further prayer was made for 
directions being issued to the authorities 
to grant permission to the Society to 
start a second school at Shirkhed as de- 
sired by it. : 


5. The State Government con- 
tested both the Special Civil Applica- 
tions. It was pointed out that the rules 
contained in the Grant-in-aid Code were 
all executive instructions given by the 
State to the educational authorities for 
proper guidance in ‘the matter of consi- 
dering applications for starting schools 
which required grants to be made by 
the Government. None of the rules con- 
tained therein violated any fundamental 
rights of the applicants. Even if Art. 19 
can be invoked, the restrictions regard- 
ing the starting of schools were all rea- 
sonable festrictions in the interest of 
general public. No restriction has been 
placed on the applicants forming asso- 
ciations or unions as contemplated under 


. Art. 19 (1) (©) and that in any event the 


restrictions were saved by Cl. (iv) of 
Art. 19. The reasons given by the De- 
puty Director of Education for rejecting 
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the applications of the two petitioners 
were valid as the District Committee 
constituted for the purpose had consi- 
dered all the relevant matters before re- 
jecting their applications and granting 
permission to the respective third res- 
pondents therein. , 


6. | The High Court by its com- 
mon judgment has taken the view that 
clauses (1) and o of Rule 3 of the 
Grant-in-aid Code are invalid as they 
are too vague to afford any standard 
both as to the need of a school in the 
locality and also as to the unhealthy 
competition with an existing school. The 
said clauses are equally vague as there 
is no standard to find out the competency 
and reliability of the management in- 
charge of the school. There is further no 
provision in these sub-clauses for hear- 
ing a party before the authorities con- 
cerned take a decision in the matter of 
grant or refusal of permission to start a 
school. The High Court is further of the 
view that by such executive instructions 
the State is able to prevent the two writ 
petitioners from carrying on their legiti- 
mate activities of running schools. The 
said clauses also do not satisfy the test 
of being reasonable restrictions in pub- 
lic interest. On this reasoning the High 
Court has held that the two clauses, 
namely, (1) and: (2) of Rule 8 are viola- 
tive of the rights guaranteed to the writ 
petitioners under Art. 19 (1) of the Con- 
stitution. Though it was argued on be- 
half of the writ petitioners that clauses 
(1) and (2) of Rule 8 of the Code con- 
travene the provisions of Art. 19 (1) (c), 
(g) and (f), there is no clear indication 
in the judgment of the High Court as to 
which Clause of Art. 19 a is violated. 
It is the further view of the High Court 
that as the State has no power to issue 
instructions as those contained in clauses 
(1) and (2) of Rule 8, Article 358 will 
not save those provisions notwithstand- 
ing the fact that there was a Proclama- 
tion of Emergency during the relevant 
period. Though no attack based on Arti- 
cle 14 was made in either of the writ 
petitions, it is seen that during the course 
of arguments, this Article was relied on 
and it was contended that the said two 
clauses of Rule 8 are arbitrary as they 
enable the State to discriminate between 
one institution and another. The High 
Court in considering this contention has 
held that in the matter of distribution of 
grant, the State must comply with the 
fundamental requirements of constitu- 
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tional law embodied in Art. 14. Accord- 
ing to the High Court the effect of 
clauses (1) and (2) of Rule 8 is that 
apart from the fact that such schools 
are not eligible for receiving the grants, 
the students studying in such schools 
cannot appear for examinations held by 
the Secondary School Boards as the lata 
ter will not recognise such institutions. 
As the students of such schools cannot 
take their university education, clauses 
(1) and (2) of Rule 8, according to the 
High Court, offend Art. 14 and hence 
they are invalid. After holding that 
clauses (1) and (2) of Rule 8 of the Code 
are violative of Arts. 14 and 19, the 
High Court struck down those provisions 
and directed the educational authorities 
to grant permission to the two writ peti+ 
é poe to start schools as desired by 
em, 


7. The learned ‘Attorney-General, 
appearing on behalf of the State in Civil 
‘Appeals Nos. 160 and 161 of 1968 ‘raised 
the following contentions: (1) The High 
Court has committed a very serious mis- 
take in invoking Art. 19 in view of the 
mandatory provisions of Art. 858 of the 
Constitution; (2) even assuming that 
Art. 19 can be invoked, the provisions 
contained in Cls. (1) and (2) of R. 8 are 
reasonable restrictions in the interest of 
general public and as such those clau- 
ses are valid; (8) the view of the High 
Court that the said clauses offend Arti- 
cle 14, is erroneous; (4) that the clauses 
struck down by the High Court are 
mere executive instructions given by the 
State for the guidance of the educa- 
tional authorities when considering the 
applications received for permission to 
open schools in particular areas. Such 
executive instructions cannot be struck 
down on the ground that they are 
vague. Alternatively, under this head it 
was contended that the two clauses are 
not vague in any respect; and (5) the 
High Court has committed a serious mis- 
take in striking down the orders of the 
educational authorities without consider- 
` ing the reasons given by such authorities 
for rejecting the applications of the two 
writ petitioners, 

8. Dr. Barlingay, learned coun- 
sel for the contesting respondents has 
` supported the view taken by the High 
Court for striking down clauses (1) and 
(2) of Rule 8 of the Code. The counsel 
relied on the reasons given by the High 
Court for striking down the two clauses 
as violative of Arts. 14 and 19. The 
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counsel further urged that though the 
two clauses of Rule 8 in question may 
on the face of it appear to be innocuous, 
nevertheless the application of those 
principles by the educational authorities 
may lead to possible discrimination be- 
tween the institutions concerned, Ac 
cording to him no standards have been 
laid down to assess the need of a school 
in a particular area. Further, there is no 
criteria laid down to enable the educa- 
tional authorities to decide the circums 
stances under which the starting of a 
new school may result in an unhealthy 
competition with an existing school. 
The position is the same also in regard 
to judging the competency and reliabi 
lity of a particular management who 
proposes to start a school. The more 
serious ground levelled against these 
clauses (i) and (2) of Rule 3 by Dr. Bar 
lingay was that there was no right given 
to an applicant for being heard before 
his application is rejected by the educa- 
tional authorities, 


_ 9. Before we deal with the 
above contentions advanced before us 
on behalf of both sides, it is necessary 
to state that the High Court in the judg- 
ment under attack has made certain ob- 
servations regarding what according to 
it should be the policy adopted by the 
educational authorities in the matter of 
permitting the startin 
or of an additional s 
locality cr area. It is enough to state 
that the High Court has thoroughly 
misunderstood the nature of the jurisdic- ' 
tion that was exercised by it when deal- 
ing with the claims of the two writ peti- 
tioners that their applications had been 
wrongly rejected by the educational au- 
thorities. So long as there is no violation 
of any fundamental rights and if the 
principles of natural justice are not 
offended, it was not for the High Court 
to lay down the policy that should be 
adopted by the educational authorities 
in the matter of granting permission for 
starting schools. The question of policy 
is essentially for the State and such 
policy will depend upon an overall as- 
sessment and summary of the require- 
ments of' residents of a particilar loca- 
lity and other categories of persons for 
whom it is essential to provide facilities 
for education. If the overall assessment 
is arrived at after a proper classification 
on a reasonable basis, it is not for the 
courts to interfere with the policy Jead- 
ing up to such assessment, i 


of a new school 
ool in a particular 
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10. It should also be made clear 
that as accepted by the State in its 
counter-affidavit filed before the High 
Court the provisions of the Code are 
executive instructions and are in the 
mature of administrative instructions 
without any constitutional force. It is on 
this basis that we have to consider the 
correctness of the decision of the High 
Court when it struck down clauses (1) 
and (2) of Rule 8 of the Code. 


11. It is necessary to advert to 
the circumstances under which the Code 
came to be framed as also to certain in- 
structions given by the State to the edu- 
cational authorities when considering 
the applications for the grant of permis- 
sion to open schools. 


12. The Grant-in-aid system ap- 
pears to have been first introduced in 
1859 and its main object was to promote 
voluntary effort and reliance on local 
resources in the field of education apart 
from such contributions as may be avail- 
able from the funds of the State. After 
the States re-organisation took place, in 
order to bring about uniformity in the 
matter, the State of Bombay appointed 
in 1958 an Integration Committee for 
Secondary Education to examine the 
different Education Codes and adminis- 
trative practices in force at the second- 
ary stage in the various regions which 
were added to the State of Bombay 
under the States organisation and to 
make proposals for a unified system of 
Secondary Education as well as the as- 
sistance to be given to non-Government 
Secondary Schools. The Committee sub- 
mitted its report in 1959. In December, 
1960 the Government of Maharashtra 
appointed a Committee comprised of 
officials and non-officials to suggest a 
unified code for consideration of the 
Government. A revised Draft Code was 
submitted by the Committee to the Gov- 
ernment in or about August, 1961. The 
Secondary Schools Code, with which we 
are now concemed was framed by the 
Government as a common code for the 
recognition of and grant-in-aid to non- 
government secondary schools through- 
out the State. The said Code came into 
force with effect from the year 1963-64, 
Chapter II related to recognition and 
grant-in-aid. Rule 1 dealing with recog- 
nition provided that secondary schools 
may be recognised by the Department 
provided they conform to the rules con- 
tained in the Code. Rule 2 dealt with 
the matters relating to the applications 
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for starting and recognition of schools. 
Under Rule 2.1 an application for per- 
mission to start a secondary school has 
to be made in the form given in appen- 
dix 1 (1) of the Code to the authorities 
referred to therein and such applications 
have to reach those authorities by the 
end of October, in the year precedin 
the year in which the school is propose 
to be started. The said clause further 
provided that no school should be start- 
ed unless the written previous permis- 
sion of the Department had been obtain- 
ed and that the schools started with- 
out such permission shall not ordinarily 
be considered for recognition.’ Under 
Rule 2.2, the management which is per- 
mitted to open a school has to apply 
for recognition of the school in the form 
given in appendix 1 (2) of the Code with- 
in one month of the opening of the 
school. 


18. Rule 8 which consists of. 16 
clauses deals with the conditions of re 
cognition. The said rule provides that 
school seeking recognition has to satisfy 
the Department as regards the conditions 
enumerated in clauses 1 to 16 therein. 
Clauses (1) and aS of Rule 8 which are 
attached as invalid are as follows: 

“Rule 8: Conditions of Recognition: 

A school seeking recognition shall 
satisfy the Department as regards the 
following conditions:— 

(1) The school is actually needed in 
the locality and it does not involve any 
unhealthy competition with any existing 
institution of the same category in the 
neighbourhood. 

(2) The Managenient is competent 
and reliable and is in the hand of a pro- 
perly constituted authority or managing 
Committee, 

& p pd 

l4, We may at this stage point 
out that one of the conditions which has 
to be satisfied under Rule 3 is regardin 
the financial ‘stability of the propose 
school as stated in clause (8) of Rule 3 
therein. This aspect may have a bearing 
in considering the correctness of. the 
High Court’s decision in Civil Appeal 
No. 160 of 1968. 

15. Rule 86 deals with “Kinds 
of Grants”. Rule 86.1 enumerates the 
various types of grants which a recog- 
nised school is eligible to get from the 
Government. 

16. Rule 86.2 provides 
lows: 


as fol- 
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“Proprietary Schools i.e. schools not 
registered under either the Societies 
Registration Act. XXI of 1860 or the 
Bombay Public Trust Act, 1950 or any 
other Act that may be specified by Gov- 
ermment and communal schools will not 
be eligible for any kind of grant from 
public funds.” 


17. At this stage we may men- 
tion that the provisions contained in 
Rule 2.1 that an application for starting 
a Secondary School has to be in the 
form given in appendix 1 (1) of the Code 
and that the application should reach 
the educational authorities within the 
period referred to therein and the fur- 
ther provision under Rule 86.2 that the 
schools which are not registered under 
the Societies Registration Act, will not 
be eligible for grant, will have a consi- 
derable bearing when considering Civil 
Appeal No. 161 of 1968. 


` 18. On October 6, 1965 the State 
of Maharashtra issued a press note, 
copies of which were sent to all the edu- 
cational authorities. The Director of 
Publicity was also directed to give wide 
publicity to the press note by publishing 
the same in all the Dailies in the cities 
and districts, By that press note the at- 
tention of all the managements intending 
to start new Secondary Schools was 
drawn to the provisions contained in 
Rule 2 of the Code regarding the appli- 
cations being made in the prescribed 
form to the concerned office and to the 
applications being made sufficiently early 
so as to reach the authorities concerned 
at the latest by the end of October, in 
the year preceding the year in which the 
‘school is proposed to be started. It was 
further stated in the press note that the 
applications received for starting new 
schools will be considered by the Dis- 
trict Committee comprising of the Chair- 
man of the Education Committee, Zila 
Parishad, Parishad Education Officer and 
a.member of the Secondary School Certi- 
ficate Examination Board, Poona or Vi- 
darbha Board of Secondary Education, 
Nagpur and that permission to start new 
schools will be communicated to the ap- 
plicants concerned by the Deputy Direc- 
tor of Education of the region by the 
end of February, 1966. The proposed ap- 
plicants were also informed that appeals 
.to the Government against the orders of 


the Deputy Director of Education can. 


be filed upto the end of March, 1966. 
This press note emphasised : (a) that the 
applications be made in the prescribed 
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form and (b) that the applications should 
be received by the educational authori- 
ties at the latest by the end of October. 
No doubt some of these aspects are al- 
ready contained in Rule 2 of the Code, 
Another important point to be taken 
note of in this press note is that though 
the applications are made to the con- 
cerned educational authorities, those ap- 
plications are scrutinised by the District 
Committees concerned, and whose mem- 
bers must be familiar with the condi- 
tions prevailing in particular localities 
or areas, 


19. On the same date the Gov- 
ernment sent a communication to the 
Chairman. Secondary School Certificate 
Examination Board, Poona and the 
Chairman, Vidarbha Board of Secondary’ 
Education, Nagpur on the subject of ap- 
pointment of District Committees to con- 
sider the applications received for open- 
ing new secondary schools. The compo- 
sition of the District Committees was 
also mentioned therein. The respective 
Chairmen were requested by the State 
to move the Board to nominate one mem- 
ber for each of the District Committee 
in the areas with which the Board was 
concerned. The Chairman was also re- 
quested to communicate the names of 
such members to the Parishad Education 
Officer of the district concerned, the De- 
puty Director of Education of the region 
and the Director of Education, Poona 
under intimation to the Government. 


20. The State also sent a circular 
dated October 5, 1965 to the various 
educational authorities drawing their at- 
tention to Rule 2 of the Code. They 
were also informed that the Government 
had directed that the applications for 
opening rew secondary schools should 
be considered by the District Commit- 
persons 
mentioned therein. It was further stated 
that the District Committee should bear 
in mind when considering the applica- 
tions, the various matters enumerated as 
item Nos. 1 to 14. Those various mat- 
ters to be taken into account relate to 
the requirement of a school or an addi- 
tional school in a particular area, its fin- 
ancial stability, the nature and compet- 
ency of the management and several 
allied matters. It was obligatory on the 
District Committee to record its reasons 
in writing for recommending or not re- 
commending a particular application. 
In paragraph 4 of the circular it was 
stated that permission to start a new 
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school may be granted by the Deputy 
Director of Education of the concerned 
region after taking into, consideration 
the recommendations of the District 
Committee and with the prior approval 
of the Government. The educational au- 
thorities were also directed to dispose of 
the applications within the period men- 
tioned in the circular. 


21. From the relevant provisions 
of the Code read with the press note 
and the circular referred to above, it is 
clear that though the applications are 
made to the educational authorities, 
they are not disposed of by those autho- 
rities on their own individual discretion. 
On the other hand, it is clear that the 
applications are dealt with by the Dis- 
trict Committee, whose members are 
familiar with the conditions prevailing in 
particular areas or localities and who 
also are in the know of things regard- 
ing the requirement of a new or an addi- 
tional school in the particular areas. It 
is really on the basis of the recommen- 
dations made by such Committees that 
the educational authorities take a deci- 
sion one way or the other. 


22. After having cleared the 
grounds, as stated above, we will now 
deal with the contentions of the learn- 
ed Attorney-General. The learned Attor- 
ney-General is well founded in his con- 
tention that the High Court was not 
justified in invoking Art, 19 in the cir- 
cumstances of this case. We have al- 
ready given the relevant dates when the 
applications were filed by the writ peti- 
tioners before the educational authori- 
ties as well as the dates when they were 
rejected. The judgment of the High 
Court is dated December 2, 1966. There 
is no controversy that the Proclamation 
of Emergency was issued on October 
26, 1962 and it was revoked only on 
January 10, 1968. The relevant part of 
Art. 858 is as follows: 


“858. While a Proclamation of 
Emergency is in operation, nothing in 
Article 19 shall restrict the power of the 
State as defined in Part III to make any 
Jaw or to take any executive action 
which the State would but for the pro- 
visions contained in that Part be com- 
petent to make or to take...... ” 
Therefore, it will be seen that during the 
period when a Proclamation of Emerg- 
ency is in operation, Art. 19 will not 
operate as a bar in respect of any law 
or any executive action coming within 
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the terms of Art. 858. We will be show- 
ing in the latter part of the judgment 
that clauses (1) and (2) of Rule 8 read 
with the various instructions issued by 
the State cannot be considered to be 
vague or ambiguous as erroneously held 
by the High Court. Those instructions, 
in so far as they go are perfectly valid 
and the State Government was compe- 
tent to issue those executive instructions 
for the guidance of the educational au- 
thorities dealing with applications for 
grant of permission to start schools. If 
so, it follows that the view of the High 
Court that Art. 858 does not save clauses 
(1) and (2) of Rule 3 is erroneous. In 
this view Art. 19 could not have been 
invoked by the writ petitioners during 
the period when the Proclamation of 
Emergency was admittedly in operation. 
As Art. 19 is thus out of the picture, the 
question whether clauses (1) and (2) of 
Rule 8 impose reasonable restrictions 
and are thus saved, does not arise for 
consideration. We may state that Dr. 
Barlingay found considerable difficulty 
in supporting the judgment of the High 
Court on this aspect in the face of Arti- 
cle 358 of the Constitution. This disposes 
of the first and second contentions of 
the learned Attorney-General. 


23. Coming to Art. 14, it is ac- 
cepted by the High Court that the writ 
petitioners did not make in their peti- 
tions any attack on clauses (1) and (2) of 
Rule 8 based upon the said Article. It 
was only during the course of arguments 
that Art. 14 appears to have been in- 
voked. The High Court struck down the 
two sub-clauses on the ground that un- 
less a school is started in accordance 
with the rules contained in the Code, 
they will not be recognised by the Se- 
condary School Boards and the students 
studying in such schools cannot appear 
for the examinations held by the Board 
and the University. The approach made 
by the High Court in our view in this 
regard is erroneous. The provisions re- 
garding grant of permission and recogni- 
tion of schools under the Code are main- 
ly intended for the purpose of receiving 
grant from the Government. We are not 
concerned in these proceedings regard- 
ing the effect of starting a school with- 
out complying with the requirements of 
the provisions of the Code or in the face 
of refusal of permission by the educa- 
tional authorities when such schools so 
started do not require or receive any 
grant from the State. That problem does 
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not arise for consideration before us. 
Hence we do not think it necessary to 
refer to the provisions of the Maharash- 
tra Secondary Education Board Regula- 
tion, 1966, the effect of which may be 
that no student having education in a 
school for the starting of which no per- 
mission has been given or such permis- 
sion has been refused, may not be able 
to appear for the examinations held by 
the Boards concerned. So far as the dis- 
tribution of grant to the schools recog- 
nised under the Code is concerned, it 
is not the case of any of the petitioners 


that such grants are being made arbi- 
trarily or any discrimination is shown 


in that regard, But Dr. Barlingay press- 
ed before us the circumstances that 
though clauses (1) and (2) of Rule 3 may 
appear to be innocuous, there is a poten- 
tial danger of discrimination when the 
said clauses are applied without any 
guidance by the educational authorities. 
He also contended that there is no right 
given to the applicant to be heard by 
the educational authorities before his 
application is refused. On this ground 
the counsel urged that clauses (1) and 
(2) of Rule 8 violate Art. 14, 


24. We have already referred to 
the press note and the circular letter 
issued by the State Government froni 
which it is clear that the applications 
are dealt with in the first instance by the 
District Committees, whose members 
are familiar with the requirements of 
the particular areas or localities and the 
conditions prevailing therein regarding 
the requirements of a school or an addi- 
tional school. The District Committees 
have to take into account several mate- 
rials and relevant factors contained not 
only in the Code but also specifically 
emphasised in the circular letter of the 
Government dated October 5, 1965. It 
is only on the basis of the recommenda- 
tions made by those Committees that 
the educational authorities take a deci- 
sion regarding the grant or refusal of 
permission to start a school. The District 
Committees are also bound to record 
their reasons in writing for recommend- 
ing or not recommending the applica- 
tion. An appeal lies against the order 
passed by the Deputy Director of Edu- 
cation of the Government. It is not the 
case of any of the writ petitioner that 
the District Committees have acted arbi- 
trarily. Nor is it their case that the De- 
puty Director of Education of the region 
has not based his decision on the recom- 





mendations of the District Committees. 
We are not satisfied that there is any 
violation of Art. 14. 






justice. On the other hand, it is seen 
that the District Committees have consi- 
dered the claims of the writ petitioners 
as well as of the respective third respon- 
dents therein and recommended to the 
educational authorities that the claims 
of the latter are to be accepted. The 


26. | When all the relevant 
cumstances have been taken into ac- 
count by the District Committee and 
the educational authorities, there is no 
violation of any principle of natural 
justice merely for the reason that the 
applicants were not given a hearing by 
the educational authorities before their 
applications were rejected. The particu- 
lars which have to be mentioned in the 
prescribed application form are very 
elaborate and complete, The provisions 
in the Code read along with the instruc- 
tions given by the State in the circular 
letter dated October 5, 1965 refer to 
various relevant and material factors 
that had to be taken into account for the 
purpose of deciding whether the appli- 
cation is to be granted or not. As we 
have already pointed out, it is not the 
case of any of the writ petitioner that 
these relevant factors have not been con- 
sidered by the District Committees. Nor 
it is their case that the reasons given for 
rejection of the applications are not 
covered by the provisions contained in 
the Code. Clauses (1) and (2) of Rule 3 
are not to be read in isolation as has 
been done by the High Court. On the 
other hand, they must be read alon 
with the other various clauses containe 
in the same rule as well as the detailed 
instructions given by the Government in 
the circular letter dated October 5, 1965. 
It follows that the reasoning of the 
High Court that these two sub-clauses 
violate Art. 14 cannot be accepted. 


27. Coming to the fourth conten- 
tion of the learned Attorney-General, it 
is evident from the judgment of the 
High Court that clauses (1) and (2) of 
Rule 3 have been struck down for they 
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are vague and do not afford any stand- 
ard or criteria for judging whether a 
school or an ‘additional school is needed 
in an area or locality and whether the 
management is competent and reliable. 
We have already pointed out that the 
definite stand taken by the State in its 
counter-affidavit filed before the High 
Court was that the provisions of the 
Code are executive instructions and are 
in the nature of administrative instruc- 
tions without any statutory force. When 
it is admitted that the provisions con- 
tained in the Code which include clauses 
(1) and (2) of Rule 8 are executive in- 
structions, the questions arise, namely, 
(1) whether the High Court was justified 
in striking down such executive instruc- 
tions even assuming that those instruc- 
tions were vague and (2) whether the 
said clauses are vague. The learned At- 
torney-General invited our attention to 
the two decisions of this court reported 
in State of Assam v. Ajit Kumar Sharma, 
(1965) 1 SCR 890 = (AIR 1965 SC 1196) 
and Municipal Committee, Amritsar v. 
State of Punjab, (1969) 3 SCR 447 = 
(AIR 1969 SC 1100). In the first decision 
this Court has laid down that where con- 
ditions for receiving grant-in-aid are laid 
down by mere executive instructions, it 
is open to a private institution to accept 
those instructions or not to accept them. 
That is a matter entirely between the 
Government and the private institution 
concerned. In the second decision it was 
laid down that “the rule that an Act of 
a competent legislature may be “struck 
down” by the Courts on the ground of 
vagueness is alien to our constitutional 
system.... A law may be declared in- 
valid by the superior Courts in India if 
the Legislature has no power to enact 
the law or that the law violates any 
of the fundamental rights guaranteed in 
Part III of the Constitution or is incon- 
sistent with any constitutional provision, 
but not on the ground that it is vague 
.... Based upon these two decisions, 
the learned Attorney-General urged that 
even on the basis that the two sub-clau- 
ses in question are vague, they could not 
have been struck down on that ground, 
Alternatively, his further contention is 
that those clauses are not vague. We do 
not think it necessary to go into the 
question whether the Courts have got 
powers to strike down even execu- 
tive instructions on the ground of 
their being vague when such executive 
instructions are admittedly issued by the 
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authorities concerned for the guidance 
and for being acted upon. We express no 
opinion on that point in these proceed- 
ings. We are of the view that the two 
clauses in question are not vague or am- 
biguous in any respect, The fallacy com- 
mitted by the High Court consists in 
considering clauses (1) and @) of Rule 3 
in isolation. We have already pointed 
out that Rule 8 of the Code consists of 
as many as 16 clauses, which are condi- 
tions to be fulfilled for recognition being 
accorded, We have also referred to the 
circular letter dated October 5, 1965 
issued by the State Government enume- 
rating the various matters to be taken 
into account by the District Committees 
when considering applications for grant 
of permission to start a school or for 
having an additional school in the area 
or the locality. Rule 8 will have to be 
read along with these instructions as 
well as the various particulars which 
have to be filled up in the prescribed 
form. If clauses (1) and (2) of Rule 3 are 
interpreted having due regard to the 
various other matters, referred to above, 
the District Committee has got ample 
guidance to decide the need of a parti- 
cular locality to have a school or an 
additional school as also the fur- 
ther question regarding the competency 
and reliability of the management. There 

il be sufficient material before the 
District Committee to consider whe- 
ther the starting of a school or an addi- 
tional school in a particular area or loca- 
lity will involve any unhealthy competi- 
tion. In view of the clear and detailed 
pues furnished not only by Rule 8 
ut also by the instructions contained in 
the circular letter dated October 5, 1965, 
it is clear that there is no ambiguity in 
either clauses (1) or (2) of Rule 3. In 
considering the question of vagueness 
the High Court has not adverted to the 
various matters referred to by us earlier. 
Therefore, we are of the opinion that 
the striking down of clauses (1) and (2) 
of Rule 8 by the High Court as being 
vague, is erroneous. 


28. The last contention of the 
learned Attorney-General which is on 
merits is that without considering the 
reasons given by the Deputy Director of 
Education for rejecting the two applica- 
tions of the two writ petitioners, the 
High Court has issued a mandamus to 
the State to grant permission to those 
two applicants. In our opinion, this con- 
tention is also well founded. The appli- 
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cation of the petitioner in Special Civil 
Application No. 420 of 1966 which is the 
subject-matter of Civil Appeal No. 160 
of 1968 was rejected by the Deputy Di- 
rector of Education on the ground that 
the need of the place has been fulfilled 
by permitting another society to open the 
school at the place. The appeal filed to 
the State Government was unsuccessful. 
In the counter-affidavit filed by the State 
in the writ petition they had categorical- 
ly referred to the recommendations of 
the District Committee on the applica- 
tions filed by the said writ petitioner as 
also the third respondent therein. Re- 
garding the writ petitioner the report of 
the District Committee was that it had 
no funds and that it was recommending 
another society with good financial posi- 
tion and experience. In this view the 
District Committee stated that it was not 
recommending the writ petitioner for the 
grant of permission. On the other hand 
the District Committee recommended 
the application of Ashok Education 
Society, Ashoknagar (third respondent) 
on the ground that it was financially 
sound and it was avery good and ex- 
perienced society and that it was also a 
popular society. For these reasons the ap- 
plication of this society was recommend- 
ed to be granted by the District Com- 
mittee. It was on the basis of this recom- 
mendation of the District Committee that 
the Deputy Director of Education reject- 
ed the application of the writ petitioner 
and granted permission to the third res- 
pea therein. The applications of 
oth the writ petitioner and the third res- 
pondent were before the District Com- 
mittee. The High Court has not found 
fault with these recommendations. On 
the other hand it has held that it is open 
to the authorities to refuse permission if 
the school is not in a financially sound 
position. The writ petitioner also was not 
able to satisfy us that the conclusions 
arrived at by the District Committee, 
which were accepted by the Deputy Di- 
rector of Education were not based upon 
particulars furnished in the application. 


29. Coming to the application 
filed by the writ petitioner Special Civil 
Application No. 421 of 1966 which is the 
subject-matter of Civil Appeal No. 161 of 
1968, we have already referred to the fact 
that the said society merely made a re- 
quest for opening a school by means of 
a letter dated October 29, 1965. Ad- 
mittedly the applicant did not comply 
with the requirement of Rule 2.1 of the 
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Code that the application should be in 
the prescribed form. No doubt, later on, 
on November 8, 1965 the said society sent 
a fresh application in the prescribed 
form, but this was not within the period 
mentioned in Rule 2.1 of the Code. So 
the ‘said writ petitioner did not comply 
with Ruls 2.1 read along with the press 
note and the circular letter, referred to 
above. That clearly shows that the 
application filed by the writ petitioner 
was not in the first instance in the pres- 
cribed fcrm and that when it was sent 
in the prescribed form it was beyond 
time. Further, we have also referred to 
R. 86.2 which specifically says that the 
schools which are not registered under 
the Societies Registration Act, will not be 
eligible for any kind of grant from the 
public fumds, Even in the application 
filed by the writ petitioner in the pres- 
cribed form on November 8, 1965, it was 
stated under head No. 4 that the manage- 
ment was not registered and that it in- 
tends to get itself registered within a 
month. So apart from two infirmities 
pointed out above there was this addi- 
tional infirmity of non-registration. Even 
on the date when the appeal was filed to 
the State Government on April 26, 1966, 
the society was not registered. As ad- 
mitted by the said society in its writ peti- 
tion, it was registered under the Socie- 
ties Registration Act, 1860, only on April 
27, 1966. The order dated April 11, 1966 
of the Deputy Director of Education re- 
jecting the application was based on two 
grounds: (a) that the application was sent 
after the prescribed date and (b) that the 
society was not registered. That these 
two reasons are valid is clear from the 
facts men*ioned above. The appeal taken 
to the State Government was unsuccess- 
ful. From the above circumstances it is 
clear that the rejection of the application 
was on valid grounds. The High Court, 
so far as we could see, has not found that 
these reasons are not based on the mate- 
rials on record. No such contention has 
also been taken before us by the said 
writ petitioner. If so, it follows that the 
order of the High Court directing the 
State Government to issue permission to 
the two writ petitioners ignoring the 
above circumstances is clearly erroneous. 

30. From what is stated above, 
the judgment of the High Court allow- 
ing Special Civil Application Nos. 420 
and 421 o? 1966 cannot be sustained. 


81. Coming to appeal No. 878 of 
1968, the facts lie within a very narrow 
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compass, For the year 1965-66, the third 
respondent in Special Civil Application 
No. 694 of 1965, out of which the appeal 
arises, had made an application on Octo- 
ber 29, 1964 for starting a new school at 
Sakharkherda during the year 1965-66. 
The writ petitioner filed objections to the 
grant of permission to the third respon- 
ent. On the recommendation of the 
District Committee, the third respondent 
was allowed to open standards VIII and 
IX with one division only during the year 
1965-66. The writ petition was filed to 
quash the permission granted to the third 
respondent. The State Government in 
its counter-affidavit has very elaborately 
referred to the various matters mention- 
ed by the third respondent in his appli- 
cation and also to the recommendation 
made by the District Committee. The 
District Committee had recommended 
permission being granted to the third 
respondent on the ground that the 
management had very, good experience in 
running schools and that it was also finan- 
cially sound. It was also stated that at 
the place in question even when the writ 
petitioner was conducting a school with 
standards V to X, there was another 
school run by the Zila Parishad with stan- 
dards V to VII. It was pointed out by 
the State that the population in the area 
demanded additional school with stan- 
dard VIII onwards and it was an abso- 
lute necessity. They had also given de- 
tails regarding the long experience that 
the third respondent had in running 
schools in several places as also the 
soundness of its financial position. 


32, Before the High Court the at- 
tack made by the writ petitioner was 
slightly different from that of the other 
two writ petitioners in Special Civil Ap- 
plications Nos, 420 and 421 of 1966. The 
attack on the grant of permission to the 
third respondent was made by this writ 
petitioner really based on clauses (1) and 
(2) of Rule 8. According to the writ peti- 
tioner the locality was not in need of 
any additional school as it will involve 
unhealthy competition. The High Court 
rejected the writ petition on the ground 
that the petitioner therein cannot make 
any grievance of the grant made to the 
third respondent to start a school after a 
proper consideration of the merits of the 
claim of the latter. 


33. Dr. Barlingay, learned coun- 
sel for the writ petitioner, who is appel- 
lant in this appeal, found considerable 
difficulty to satisfy us that any legal 
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rights of the appellant herein had been 
infringed by grant of permission to the 
third respondent. We have already re- 
ferred to the fact that the State has 
pointed out that even when the writ 
petitioner was running a school with 
classes V to X, the Zila Parishad was 
running another school in the same area 
with classes V to VII. The State had also 
pointed out that the population of the 
area demanded an additional school. 
From the mere fact that by the opening 
of another school some of the students of 
the appellant school may seek admission 
in the new school, it cannot be stated 
that any of the appellant’s legal rights 
have been infringed. Dr. Barlingay has 
not been able to satisfy us that in grant- 
ing permission to the third respondent 
any extraneous or irrelevant matters have 
been taken into account by the District 
Committee or the educational authorities, 
Nor was he able to satisfy us that the 
reasons given by the District Committee 
for the grant of permission to the third 
respondent on the ground that it had a 
Jong experience in running schools and 
that its financial position is also good, 
are erroneous. If so, it follows that there 
is no merit in this appeal. 

84, In the result the judgment 
and order of the High Court allowing 
Special Civil Applications Nos. 420 and 
421 of 1966 are set aside and Civil Ap- 
peals Nos. 160 and 161 of 1968 are al- 
lowed. The writ petitioners in Special 
Civil Applications Nos. 420 and 421 of 
1966 will pay the costs of the appellants 
in both the appeals. There will be only 
one hearing fee to be paid by the two 
writ petitioners in equal proportion. 


35. The judgment and order of 
the High Court dismissing Special Civil 
Application No. 694 of 1965 are confirm- 
ed and Civil Appeal No. 878 of 1968 will 
stand dismissed. The appellants will pay 
the costs of the first respondent therein. 


Order accordingly. 
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Index Note: — Hyderabad Tenancy 
and Agricultural Lands Act (21 of 1950), 
Section. 46 — Recovery of possession by 
tenant — Land-holder applying for pos- 
session of lands leased and agreeing to 
lease out them to tenant if he fails to 
cultivate them personally — Tenant whe- 
ther can recover possession under Sec- 
tion 46 on ground of contravention of 
term of compromise. (X-Ref: Sec. 44). 


Brief Note: — Where a tenant ap- 
lied for recovery of possession of lands 
bom the land-holder on the ground that 
there was a contravention of one of the 
terms of a compromise entered into 
during the pendency of proceedings ini- 
tiated by the land-holder for possession! 
of the lands from the tenant whereby ‘the 
had agreed to lease out the lands to the 
tenant in the event of his failing to culti- 
vate them personally but it was not men- 
tioned in the application that the land- 
holder had terminated his tenancy under 
Section 44 nor was it pleaded that he was 
entitled to the possession on the ground 
that the land-holder had contravened 
Section 45, he was not entitled to recover 
possession under Section 46. Decision of 
Bombay High Court, Reversed. 
(Paras 5, 7) 
: From the mere fact that the land- 
holder had agreed to lease out the lands 
to the tenant no conclusion as to the 
Jand-holder having taken action under 
Section 44 could be drawn. Since the 
tenant’s claim was based on contraven- 
tion of a term of the compromise no aid 
from Section 46 could be taken. 
(Para 6) 


The following Judgment of the Court 
was delivered by 


HEGDE, J.— This appeal by spe- 
cial leave arises from the decision of the 
Bombay High Court in an application 
under Article 227 of the Constitution. 
Therein the High Court reversed the judg- 
ment of the Revenue Tribunal holding 
that the application of the respondents 
(who will be hereinafter referred to as 
tenants) under Section 32 of the Hydera- 
bad Tenancy and Agricultural Lands Act, 
1950 (to be hereinafter referred to as the 
Act) is barred by limitation and therefore 
their application for possession of the pro- 
perties concerned is not maintainable. 
The High Court allowed the application 
of the tenants and directed delivery of 
nossession of the lands in dispute, 
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_ oe The first appellant (to be here- 
inafter referred to as the land-holder) 
was the owner of the properties with 
which we are concerned in this appeal. 
He had leased out those properties to the 
tenants. In 1952 the land-holder termi- 
nated the tenancy of the tenants and 
thereafter moved the tenancy court for 
possession of the leased lands, During 
the pendency of the said proceedings, the 
parties entered into a compromise in pur- 
suance of which the lands in question 
were delivered to the landholder. Under 
clause (5! of the compromise the parties 
agreed that after obtaining the possession 
of the lands, the landholder should culti- 
vate the lands personally and further that 
if he failed to cultivate them personally, 
he shall not lease them out to anyone 
save the respondents. But it appears that 
in the year 1962, the Jandholder put those 
lands in the possession of appellants Nos. 
2 to 5 under agreement to sell the sanie 
to them. Thereafter the tenants moved 
the aforementioned application under 
Section 82 for possession of those lands 
on the ground that the landholder had 
contravened the terms of the compro- 
mise. The Tehsildar dismissed the said 
application on the ground that the same 
having been made more than two. years 
after the possession was delivered by the 
Jandholder, it is barred. His decision was 
reversed by the Deputy Collector in ap- 
peal but the same was restored by the 
Revenue Tribunal. As mentioned earlier, 
the High Court reversed the order of the 
Tribunal. 


3. The Tehsildar, the 
Collector, the ‘Tribunal as well ae 
High Court have concurrently come to 
the conclusion that if the tenants’ appli- 
cation for possession is held to have been 
made under Section 82, the same is bar- 
red by limitation. That conclusion was 
not challenged before us. As mentioned 
earlier, the tenants’ application purports 
to be one under Section 32. But yet the 
High Court opined that in effect it is an 
application under Section 46 and conse- 
quently, it is not barred by limitation. 
The application for possession made* by 
the landholder is not on record. Hence we 
do not know the exact ground urged in 
support of the relief prayed for therein. 
The learned Judge of the High Court who 
decided the case, has mentioned in the 
order under appeal that it was an appli- 
cation under Section 19 on the ground 
that the tenants had committed default in 
the payment of the rent. This conclusion 
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of his conflicts with his latter finding that 
the landholders application must have 
been one under Section 46 (44?). From 
the order, it is not possible to find out 
the basis on which the learned Judge 
came to the conclusion that the applica- 
tion made by the landholder must have 
been one under Section 46, It appears 
from the order of the Revenue Tribunal 
that it was conceded before it by the 
learned Counsel for the tenants that Sec- 
tion 46 of the Act in terms does not ap- 
ply to the present proceedings. But yet, 
for reasons not stated.in his order, the 
learned Judge of the High Court came to 
the conclusion that it must have been an 
application under Section 46. A some- 
what similar conclusion had been arrived 
at by the Deputy Collector. 


4, Section 44 empowers a Jandhol- 
der to terminate a protected tenancy under 
certain circumstances; one of the circums- 
tances under which he could have termi- 
nated the tenancy is that he required the 
land in the possession of the tenants for 
personal cultivation for which purpose he 
could have resumed a maximum of three 
family holdings (Section 44 (1}). Sec- 
tion 45 provides that if on the termina- 
tion of the tenancy under Section 44, the 
landholder does not within one year from 
‘the date on which he resumed possession 
of the land cultivate the same personally 
or having commenced such cultivation, 
` discontinues the same within 10 years of 
the said date, he shall forthwith restore 
possession of the land to the tenant whose 
tenancy was terminated by him unless he 
has obtained from the tenant his refusal: 
in writing to accept the tenancy on the 
terms and conditions prevailing before the 
termination of the tenancy or has offered 
in writing to give possession of the land 
to the tenant on the said terms and con- 
ditions and the tenant has failed to ac- 
cept the offer within three months of the 
receipt thereof. 


5. The tenants did not mention in 
their petition that the landholder had ter- 
minated their tenancy under Section 44, 
nor did they plead therein that they were 
entitled to the possession of the proper- 
ties on the ground that the landholder 
had contravened S. 45. Their application 
mot only does not refer to Ss. 44 to 46, 
the facts stated therein do not bring the 
case within the scope of those provisions, 
It is a bald petition. The only ground on 
which the possession was asked for was 
that the landholder had failed to comply 
with clause (5) of the compromise though 
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no doubt in the rejoinder they stated that 
the landholder had applied for possession 
on the ground that he required the land 
for personal cultivation. 


6. We do not know the basis on 
which the Dy. Collector and the learned 
Single Judge of the High Court came to 
the conclusion that there was a termina- 
tion of the 





7 For the’ reasons mentioned 
above, we are of the opinion that the 
finding of the High Court that the action 
taken by the landholder was under Sec- 
tion 44 is clearly without basis. It may 
be that on a perusal of the application in 
question it will be found that the same 
was one based on the termination of the 
tenancy under Section 44 but such a con- 
clusion is not possible on the material 
before us. But if all that is established 
is that there was a contravention of one 
of the terms of the compromise, no aid 
from Section 46 could be taken by the: 
tenants, 


8. In the result this appeal is al- 
lowed, the order of the High Court is 
set aside and the case is remitted to the 
Revenue Tribunal for disposal according 
to law, in the light of the observations 
made above. It is open to the tribunal 
to send for the application made by the 
landholder for possession of the proper- 
ties to find out the true nature of the 
proceedings taken by him. There will be 
no order as to costs in this appeal. 


Appeal allowed. 


a 
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S. M. SIKRI, C. J., A. N. RAY, 
D. C. PALEKAR, M. H. BEG AND 
S. N. DWIVEDI, JJ. 


The Neptune Assurance Co. Ltd. and 
others, Petitioners v. Union of India and 
another, Respondents. 

Writ Petn. No. 
10-11-1972. 


Index Note: — (A) General Insurance 
(Emergency Provisions) Act (1971), Sec- 
tion 15 (a) — Interpretation of. 


Brief Note: — (A) Per Majority 
- (Sikri, C. J. and Ray, J., Dissenting). 
The clause (a) of Section 15 may be 
paraphrased in this manner: “Any public 
company incorporated under the Compa- 
nies Act or under a foreiga Company law 
whose entire business is being voluntarily 
wound up or is being wound up by a 
Court.” (Para 67) 
The Insurance Act makes a distinc- 
tion between the cessation of insurance 
business by an insurance public company 
and its voluntary winding up or winding 
up by an order of the Court. Indeed, the 
cessation of its business for a whole year 
or the cessation of its business for more 
than six months from the date of the can- 
cellation of its registration for not apply- 
ing for renewal thereof is one of the 
grounds for its winding up by the Court. 
Parliament will be presumed to be aware 
of the distinction between the cessation 
of business by an insurance public com- 
pany and its voluntary winding up or 
winding up by an order of the Court. 
There is nothing unequivocal in Sec- 
tion 15 (a) of the Act to show that Parlia- 
ment intended to depart from the techni- 
cal meaning of “voluntary winding up” 
and “winding up by the Court” and to 
bid a good-bye to the distinction in our 
Company and Insurance jurisprudence 
between mere cessation of business by a 
company and its voluntary winding up or 
winding up by an order of the Court. 
(Para 70) 
As the ‘insurer’ in S. 15 (a) means a 
public company incorporated in and out 
of India and noneelse the expression 
“whose business is being wound up by 
the Court” in the second limb of S. 15 (a) 
must be construed to mean the winding 
up of an insurance public company by an 
order of the Court. This should settle 
the meaning of the word “wound up” in 


LP/LP/G822/72/CWM 


495 of 1971, D/- 


N. Assurance Co. v. Union of India 


ALR. 


the first limb also. The phrase “volunta- 
rily wound up” in the first limb would 
mean the voluntary winding up of an 
insurance public company in accordance 
with Section 54 of the Insurance Act. 
(Para 71 
Section 15 (a) should be construe 
in the setting of Sections 15 (b) and 2 (e). 
So construed, it is difficult to believe that 
Parliament has not used the expression 
“whose business is being voluntarily 
wound up” in the technical sense. If 
Parliament had intended to exempt from 
the operation of the Act an insurance 
public ccmpany which has of its own ac- 
cord ceased to do business before the 
commencement of the Act, it would have 
inserted in the Act a clear provision like 
Section 15 (b) or Section 2 (e). Now the 
deliberate insertion of Section 15 (b) and 
Section 2 (e) necessarily implies that 
Parliament did not intend to exclude an 
insurance public company which has 
merely ceased to do business of its own 
accord. (Para 76) 


Index Note: (B) — General Insurance 
(Emergency Provisions) Act (1971), Sec- 
tions 2 (e) and 15 (a) — Provisions are 
not discriminatory. (X-Ref: — Constitu- 
tion of India, Article 14), 

Brief Note: — (B) Palekar, Beg and 
Dwivedi, JJ.: 

An insurance company whose regis- 
tration under the Insurance Act has re- . 
mained wholly cancelled for six months 
immediately before the appointed day is 
in one very important respect radically 
unlike the insurance company whose re- 
gistration under the Insurance Act has re- 
mained wholly cancelled for less than six 
months immediately before the appointed 
day. An insurance company whose regis- 
tration under the Insurance Act has re- 
mained wholly cancelled for more than 
six months from the appointed day has 
become defunct. It cannot be revived. It 
may be wound up by the Court on the 
application of the Controller under Sec- 
tion 8 (5-D) of the Insurance Act. An 
insurance company whose registration 
under the Insurance Act has remained 
wholly cancelled for less than six months 
from the appointed day is in a state of 
suspended animation. It can revive itself. 
The Controller cannot make an applica- 
tion to the Court for its winding up. The 
temporal differentia as to the cancellation 
of registration between the two classes of 
companies determines the liability of one 
of them to be wound up under Section 3 
(-D). This is a meaningful and intelli- 
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gible differentia. It is not arbitrary, 
whimsical, or illusory. The differentia 


has got rational relation to one of the 
objects of the Act. According to the pre- 
amble, the protection of the interests of 
the policy holders is an object of the Act. 
The differentia is calculated to accom- 
plish this legislative object. (Para 79) 
Index Note: — (C) Constitution of 
India, Article 226 — Who can apply. 
Per Sikri, C. J. and Ray, J. (Dissent- 
ing.) 
The Court will not concentrating 
merely upon the technical objection to 
the action deny itself jurisdiction to grant 
relief to the shareholders when the rights 
of the shareholders as well as of the com- 
pany are impaired, AIR 1970 SC 564, 
Foll, (Para 46) 
Cases Referred: Chronological Paras 
AIR 1970 SC 564 = (1970) 3 SCR 
530, R. C. Cooper v. Union of 


India 
(1965) 1 QB 603 = 1964-2 All ER 
56l, Regina v. Board of Trade 
‘ATR 1962 SC 500 = 1962 Supp I 
SCR 344, Rajah of Vizianagaram 
v. Official Receiver, Vizianagaram 78 
‘AIR 1960 SC 971 = (1960) 8 SCR 
857, Vanguard Fire and General 
Insurance Co. Ltd., Madras v. 
M/s. Fraser and Ross 39, 40 
The folowing Judgments of the 
Court were delivered by 


RAY, J..— (For himself and on be- 
half of SIKRI, C. J)—This writ petition 
challenges the application of the General 
Insurance (Emergency Provisions) Ordi- 
nance 1971, the General Insurance 
(Emergency Provisions) Act 1971 as well 
as the General Insurance (Emergency Pro- 
visions) Amendment Act 1972 to the peti- 
tioner company. The petitioners are three 
in numbers, viz., the company and two 
Directors and shareholders. 

2. The petitioners asked for a 
declaration that the order dated 13 May 
1971 made in exercise of powers conferr- 
ed by Section 4 (1) of the General Insu- 
rance (Emergency Provisions) Ordinance 
1971 and the directions dated 13 May 
1971 given by virtue of powers conferred 
by Section 4 (3) of the General Insurance 
(Emergency Provisions) Ordinance 1971 
are illegal. 

3. The paid up capital of the 
Neptune Assurance Company referred to 
as the company is Rs. 10,00,000. The peti- 
- tioner Jalan is a Director of the com- 
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pany. He holds 16,725 ordinary shares of 
the face value of Rs. 20 each. The peti- 
tioner Goenka is a Director of the com- 
pany. He holds 2,000 ordinary shares of 
the face value of Rs. 20 each. 


4. The company carried on busi- 
ness as general insurers consisting of fire 
and miscellaneous insurance business. In 
the month of September 1970 about 2343 
insurance policies of the company were 
in force. On 17 September 1970 the Board 
of Directors of the company resolv- 
ed that the company would cease to 
underwrite any insurance business as 
from the close of business hours on 30 
September 1970. On 80 September 1970 
the company wrote to the Controller of 
Insurance about the decision of the com- - 
pany to cease to do business as on the 
close of business on 80 September 1970. 
The company returned its registration 
certificate for the current year to the Con- 
troller of Insurance. After close of busi- 
ness on 80th September 1970 the com- 
pany stopped doing all insurance busi- 
ness, 


5. On 8rd October, 1970, the 
Controller of Insurance returned to the 
company its registration certificate. The 
Controller pointed out that there was no 
provision for return of certificate. The 
Controller advised the company not to 
apply for renewal of registration certifi- 
cate for the year 1971. 


6. In the month of October, 1970, 
there was an agreement between the 
company and the New Great Insurance 
Company of India Ltd. referred to as the 
New Great in respect of an intended 
transfer of the entire business of the com- 
pany to the New Great. The agreement 
provided inter alia the following features. 
Before transfer of the entire general 
insurance business by the company it 
will obtain the consent of the share- 
holders at the general meeting for trans- 
fer of the general ranae Due to 
the New Great. The company shall pre- 
pare a detailed list of all the claims re- 
ceived from policies issued by the com- 
pany and which claims are outstanding 
and/or pending on 30th September, 1970, 
and give the same to the New Great 
with particulars, 

7. On 20 October 1970 notice 
was given that an extraordinary general 
meeting of the company would be heid 
on 17th November, 1970. The extraordi- 
nary general meeting was inter alia to 
transact the business of the proposal for 
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transfer of the company’s insurance busi- 
ness and also of the liabilities in respect 
of claims relating to the insurance busi- 
ness to the New Great upon the terms 
recorded in the agreement dated 15th 
October, 1970. The second business to 
-be transacted’ at the said extraordinary 
general meeting was to resolve that pur- 
suant to Section 149 (2-A) of the Compa- 
nies Act 1956 the company would do 
business as set out in Clause IM, sub- 
clauses (8) and (9) of the Memorandum 
of Association of the Company except 
Banking business. The company thought 
of investment and finance business. As 
required by Section 173 of the Companies 
Act thé company gave an explanatory 
statement of the extraordinary general 
meeting. 


8. In the month of October, 1970, 
circular letters were issued to all policy- 
holders about the company ceasing to 
underwrite new insurance business with 
effect from Ist October, 1970. The com- 
pany sent to all policy holders letters to 
express their confirmation of the arrange- 
ment for taking over the liabilities by 
the New Great. On 17th November, 
1970, there was an extraordinary general 
meeting of the company. The resolutions 
‘ which had been notified were passed. It 
may be stated here that about 50 policy 
holders demanded cancellation of poli- 
cies on receipt of circular letters. About 
1,889 policy holders did not send any 
reply. The company advised that they 
would not be completely discharged 
from their liabilities unless and until all 
policy holders agreed to transfer policies 
to the other insurance company or de- 
sired cancellation. 


9. On 2nd February, 1971, there 
was a resolution of the Board of Direc- 
tors of the company cancelling the agree- 
ment dated 15th October, 1970, entered 
into with the New Great. There was a 
second resolution cancelling all policies 
as from 10/12th March, 1971, after giving 
due notice to all policy holders. There 
was a third resolution to terminate all 
re-insurance treaties both inward and 
outward from 81st December, 1970. The 
company and the New Great by mutual 
consent cancelled the agreement dated 
15th October, 1970. In the month of 
February, 1971, the company issued cir- 
cular letters to all policy holders effect- 
ing cancellation of all policies under rele- 
vant clause in each policy. The com- 
pany refunded to policy holders the sum 
of Rs. 48,000/- on cancellation of the 
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policies, The uncollected refund amounts 
to Rs. 2018.98. ae 

10. On 16th February, 1971, the 
Controller of Insurance effected cancel- 
lation of the registration of the company 
with effect from 5th April, 1971, under 
on 3 (4) (F) of the Insurance Ach 


IL, On 22nd February, 1971, the 
company gave letters to Indian Guaran- 
tee and General Insurance Co. and M/s. 
India Re-Insurance Corporation Ltd., can- 
celling all re-insurance treaties with effect 
from 81st December, 1970. 

12. The company alleged that # 
ceased to do all new insurance business 
from the close of business from 80 Sep- 
tember, 1970. The company refunded to 
policy holders premia excepting a small 
sum of Rs, 2,000 which was not collected, 
The company reduced its staff from the 
month of September, 1970. By the month 
of February, 1971, the total staff of the 
company was reduced to one officer, one 
clerk, one typist and one peon drawing 
total emoluments of Rs. 1,854.20 per 
month as contrasted with salary bill of 
Rs. 7,179.10 per month prior to the month 
of September, 1970. On these allegations 
the company said that its business was 
being voluntarily wound up since 80th 
September, 1970. 

18. On 18th May, 1971, the Gene- 
ral Insurance (Emergency Provisions) 
Ordinance 1971, referred to as the Ordi- 
nance was promulgated. On 18th May, 
1971 an order under Section 4 (1) of the 
Ordinance was made by the Central 
Government appointing respondent No. 2 
as the custodian of the company. On the 
same day directions were given by the 
Central Government under the Ordinance 
in regard to the management of the 
undertaking of the company. 

14. On 17th June, 1971, the Gene- 
ral Insurance (Emergency Provisions) Act 
1971, referred to as the Act was enacted. 
The Act replaced the Ordinance, The 
Act was retrospectively brought into 
force with effect from 18th May, 1971. 
The Ordinance as well as the Act con- 
tain similar provisions. 

15. The purpose of the aforesaid 
legislative measures was to provide for 
the taking over in the public interest of 
the management of general insurance 
business pending nationalisation of such 
business. By general insurance business 
is meant under. the Act fire, marine or 
miscellaneous insurance business, whether 
carried on singly or in combination with 
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one or more of them, but does not in- 
clude capital redemption business and 
annuity business. An insurer under the 
Act means an insurer as defined in the 
Insurance Act, 1988, referred to as the 
Insurance Act who carries on general 
insurance business in India, and includes 
an insurer whose registration under the 
Insurance Act has not remained wholly 
cancelled for a period of six months im- 
mediately before the appointed day. 
Undertaking is defined by the Act to 
mean in relation to an insurer incorpo- 
rated outside India, the undertaking of 
that insurer in India. 


16. Section 8 of the Act states 
that as from the appointed day which is 
18th May, 1971, the management of the 
undertakings of all insurers shall vest in 
the Central Government. It is further 
provided that pending the appointment 
of a custodian the persons in charge of 
the management of the undertaking shall 
be in charge of the management for and 
on behalf of the Central Government. 
An insurer is forbidden without the pre- 
vious approval of the person specified by 
the Central Government in this behalf 
to make any payment or grant any loan 
otherwise than in accordance with the 
normal practice observed by him in res- 
pect of such matters immediately be- 
fore the appointed day. There is similar 
prohibition to incur any expenditure from 
the assets appertaining to the undertak- 
ing, to transfer or otherwise dispose of 
any such assets, to invest in any manner 
any moneys forming part of such assets, 
to acquire any immovable property out 
of any moneys forming part of such as- 
sets to enter into contract of service or 
agency. Every insurer is also required to 
deliver to the persons specified by the 
Central Government various documents. 
namely, minutes book, current cheque 
books, registration books containing parti- 
culars relating to investments, loans, ad- 
vances, promissory notes and certificates, 


17. Section 4 of the ‘Act is the 
other important provision. Under that 
section the Central Government is em- 
powered to appoint a custodian for the 
management of the company. The Cen- 
tral Government is also empowered to 
issue directions to the custodian as to his 
powers and duties in relation to the 
management of the company. 

18. The Act provides for pay- 
ment of compensation. The Act places a 
bar against winding up of a company the 
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management of which is vested in the 
Central Government. After the appoint- 
ed day the Controller of Insurance shall 
not issue any new certificate of insurance 
to any person. 


19. The crucial provisions are 
Section 15 (a) of the Act, It is enacted 
that nothing contained in this Act shall 
apply to @) any insurer whose business 
is being voluntarily wound up or is be- 
ing wound up by Court. 


20. The petitioners strongly rely oi 
Section 15 (a) of the Act. The petitioners 
allege that the business of the company 
was being voluntarily wound up at all 
material times within the meaning of the 
Ordinance and the Act. Therefore, the 
petitioners contend that the company is 
not within the mischief of those legisla- 
tive measures, 


21, The Government contention 
is that Section 15 (a) of the Act applies 
only to an insurance company which is 
being voluntarily wound up and is being 
wound up by Court. It is emphasize’ 
that when an insurance company or ati 
insurer ceases to carry on any particular 
kind of business it is not baie os ie 
ly wound up. Voluntary winding up or 
winding up by Court is said by the 
Government to mean only winding up 
within the meaning of the Indian Go - 
panies Act and the Insurance Act. The 
meaning of the words “an insurer whose 
business is voluntarily wound up or is 
wound up by Court” is, according to the . 
Government, an insurance company 
which is being voluntarily wound up or 
wound up by Court. 


22. At the threshold it is import- 
ant to notice that the Act uses the word 
‘insurer’ and not the words “insurance 
company’. The Insurance Act has 
throughout the Act used the words “insu- 
rer” as well as “insurance company”. The 
appropriate section in each instance will 
indicate as to why the Act uses the word 
insurer” in one section and the words 
“insurance company” in the other, An 
insurance company under the Insurance 
Act means any insurer being a company, 
association or partnership which may be 
wound up under the Indian Companies 
Act or to which the Indian Partnership 
Act applies. A partnership to which the 
Indian Partnership Act applies is not a. 
company within the meaning of the 
Indian Companies Act. The Insurance 
Act has yet included a partnership with- 
in the meaning of an insurance company. 
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An insurer, on the other hand, under 
Section 2 clause (9) of the Insurance Act 
means (a) any individual or un-incorpo- 
rated body of individuals or body corpo- 
rate, incorporated under the law of any 
country other than India carrying on 
business not being a person specified in 
sub-clause (c) of clause (9) of Section 2, 
(b) any body corporate incorporated 
under any law for the time being in force 
in India and (c) any person who in India 
has a standing contract with underwriters 
who are members of the Society of 
Llyod’s whereby such person is autho- 
rised within the terms of such contract 
to issue protection notes, cover notes, or 
other documents granting insurance cover 
on behalf of underwriters. Therefore an 
insurer under the definition of the Insu- 
rance Act is of wider amplitude than an 
insurance company. It is an individual 
or any unincorporated body of indivi- 
duals or a body corporate incorporated 
under the law of a foreign country. 


28. Section 2-C of the Insurance 
Act which came into effect in 1950 enact- 
ed that after the commencement of the 
Insurance (Amendment) Act 1950 which 
brought that section into existence no 
person after the expiry of one year from 
the commencement of the Amendment 
Act shall continue to carry on business 
unless he is (a) a public company, or (b) 
a society registered under the Co-opera- 
tive Societies Act, or (c) a body corporate 
incorporated under the law of any coun- 
try outside India. Therefore after 1950 
an individual will not be allowed to carry 
on business as an insurer. There is how- 
ever a proviso to Section 2-C of the 1950 
Amendment that the Central Government 
may by notification in the Official Gazette, 
exempt from the operation of Section 2-C 
any person or insurer for the purpose of 
carrying on the business of granting 
superannuation allowances and annuities 
as mentioned in Section 2 (11) (c) of the 
Act or for the purpose of carrying on 
‘any general insurance business, It is also 
provided that an insurer carrying on 
general insurance business will not be 
entitled to such notification being issued 
having effect for more than three years 
at any one time. It, therefore, follows 
that an insurer as an individual may be 
allowed by the Government to carry on 
general insurance business under the 
Government exemption. 


24, The various kinds of insu- 
rance business are fire insurance business, 
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pe insurance business, life insurance 
usiness, marine insurance business and 
miscellaneous insurance business defined. 
in clauses (6-A), (6-B), (11), (18-A) and 
(18-B) of Section 2 of the Insurance Act. 
General insurance business means fire, 
marine or miscellaneous insurance busi- 
ness whether carried on singly or in com- 
bination with one or more of them. 


25. Section 8 of the Insurance 
Act speaks of registration of the persons 
carrying on insurance business, Sec- 
tion 8 (4) of the Insurance Act speaks of 
cancellation of the registration of an insu- 
rer. Section 8 (5-C) of the Insurance Act 
states that where the registration is can- 
celled the Controller may at his discre- 
tion revive the registration. The instan- 
ces where registration may be revived are 
also specified. If the registration is can- 
celled on the ground that the insurer is 
in liquidation the registration cannot be 
revived. It is noticeable that the Insu- 
rance Act speaks of liquidation of an 
insurer. Liquidation here means winding 
up of an insurance company. Liquida- 
tion in the first place does not apply to 
individuals or partnerships, and secondly 
liquidation is not the same thing as ceas- 
ing to carry on business, Under Sec- 
tion 8 (5-D) where the registration is can- 
celled the Controller may after the ex- 
piry of six months from the date on 
which the cancellation took effect, apply 
to the Court to wind up the insurance 
company unless the registration has been 
revived under sub-section (5-C), 


26. The Insurance Act in Sec- 
tions 58 to 60 speaks of winding up, Sec- 
tion 53 states that the Court may order 
the winding up of an insurance company. 
Section 54 speaks of the voluntary wind- 
ing up of an insurance company. Sec- 
tion 55 deals with valuation of liabilities 
in the winding up of an insurance com- 
pany. Section 56 deals with application 
of surplus assets of life insurance fund in 
liquidation of insurance company or in- 
solvency of insurer. Liquidation is spo- 
ken of companies. Insolvency is spoken 
of insurers. The distinction between an 
insurer and an insurance company is ap- 
parent to emphasise the difference be- 
tween winding up and insolvency. Sec- 
tion 57 relates to winding up of secon- 
dary companies. That section defines 
secondary company to be an insurance 
company whose insurance business or any 
part of the insurance business has been 
transferred under an arrangement to a 
principal company. If the principal com- 
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pany is wound up by or under the super- 
vision of the Court the Court shall order 
the secondary company to be wound up 
in conjunction with the principal com- 
pany. . 
27. Section 58 deals with partial 
winding up of insurance companies. Par- 
tial winding up happens when the affairs 
of an insurance company in respect of 
any class of business should be wound up 
but any other class of business should 
continue to be carried on by the com- 
pany or transferred to another insurer. 
A scheme for partial winding up is to be 
submitted to Court for confirmation. A 
scheme shall provide for allocation and 
distribution of the assets and liabilities of 
the company. <A scheme is to contain 
provisions for altering the memorandum 
of the company with respect to its objects 
giving effect to the scheme when the 
company carries on another class of 
business. There may be winding up of 
the company when under the scheme it 
is proposed to transfer the business to 
another insurer. The provisions relating 
to the valuation of liabilities of insurers 
in liquidation and insolvency and to the 
application of surplus assets of the life 
insurance fund in liquidation are to apply 
to the winding up of any part of the af- 
fairs of the company in case of any par- 
tial winding up. An order of the Court 
confirming a scheme under this Sec- 
tion whereby the memorandum is altered 
as to its objects shall as respects the al- 
teration have effect as if it were an order 
confirmed under Section 12 of the Indian 
Companies Act 1913 and the provisions 
of Sections 15 and 16 of that Act shall 
apply accordingly. 


28.  Section.59 eaks of return 
of deposits in the case of winding up of 
an insurance company other than in a 
case to which Section 58 applies. Sec- 
tion 60 states that on the winding up of 
an insurance company, the persons ap- 
pearing by the books be entitled to or 
interested in the policies granted by the 
company are to be given notice of policy 
values. Section 61 states that where an 
insurance company is in liquidation the 
Court may make an order reducing the 
amount of the insurance contracts of the 
company. 


29. The first noticeable feature is 
that Sections 58, 54 and 58 of the Insu- 
rance Act which deal with winding up 
by Court, voluntary berries up and par- 
tial winding up respectively speak only 
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of insurance company. There are some 
sections which speak of insolvency of any 
other insurer. These sections are 55, 56 
and 61 of the Insurance Act which deal 
respectively with valuation of liabilities, 
application of surplus assets of life insu- 
rance fund and powers of the Court to 


. reduce contracts of insurance, Insolven- 


cy of other insurer will refer to Co-ope- 
rative Societies, individuals and compa- 
nies which are incorporated outside India. 
Under the Insurance Act these are not 
insurance companies. A foreign company 
which is in voluntary liquidation or-is 
being wound up by Court will be an insu- 
rer within the meaning of the 1971 Act 
and will also be described as an insurer 
who is insolvent. These sections indicate 
the distinction between an insurance com- 
pany and an insurer. 


30. The second important matter 
to be noticed in all the sections relating 
to winding up in the Insurance Act is 
that voluntary winding up and partial 
winding up of insurance companies is 
not the same as under the Indian Com- 
panies Act. A voluntary winding up 
under the Insurance Act is impermissible 
except for the purpose of effecting an 
amalgamation or a reconstruction of the 
company:or on the ground that by reason 
of its liabilities it cannot continue its 
business. The provisions of the Indian 
Companies Act do not apply to such 
voluntary winding up of an insurance 
company. Under the Indian Companies 
Act 1956 a company may be voluntarily 
wound up if the company passes special 
resolution that the company be wound 
up voluntarily. The special provisions of 
the Insurance Act regarding voluntary 
winding up rule out the application of the 
provisions of the Indian Companies Act. 
Amalgamation and Reconstruction under 
the Indian Companies Act are a different 
matter. Under Section 394 of the Indian 
Companies Act a transferor company on 
Amalgamation may be dissolved without 
any winding up. Again under Section 392 
of the Indian Companies Act 1956 the 
Court at the time of sanctioning a com- 
promise or an arrangement may make an 
order winding up the company. It will 
be treated as winding up by Court. 
These provisions indicate that voluntary 
winding up of companies under the 
Indian Companies Act and the voluntary 
winding up of insurance companies under 
the Insurance Act are not the same. 


81. Next comes the partial wind- 
ing up of Insurance companies. There 
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is no such provision in the Indian Com- 
panies Act. A partial winding up under 
the Insurance Act is treated as an altera- 
tion of a memorandum of the company. 
A partial winding up under the Insurance 
‘Act will in relation to that part which is 
wound up attract the provisions of the 
Insurance Act regarding valuation of lia- 
bilities and application of surplus assets 
in liquidation or insolvency. 


32. The Government relied on 
Sections 58, 54 and 58 of the Insurance 
Act in support of the contention that the 
winding up or a voluntary winding up 
will mean only voluntary winding up or 
winding up of the company and will 
never mean the voluntary cesser of doing 
any kind of insurance business by a com- 
pany. It is said that if a business can 
be said to be voluntarily wound up with- 
out a voluntary winding up of the com- 
pany the sections will be robbed of théir 

effect. Reliance was also placed by 
the Government on Section 2-D of the 
Insurance Act which states that every 
insurer shall be subject to all the provi- 
sions of the Act in relation to any class 
of insurance business so long as his lia- 
bilities in India in respect of business of 
that class remain unsatisfied or not other- 
wise provided for. The Government 
leaned on this section to emphasize that 
if a company ceasing to do any business 
could be said to be one whose business 
was being voluntarily wound up it could 
not again be said to be subject to the 
provisions of the Act on the ground that 
the liabilities reniain unsatisfied. 


33. The Insurance Act speaks of 
winding up of insurance companies. The 
legislature has yet in the General Insu- 
rance (Emergency Provisions) Ordinance 
1971 and the General Insurance (Emer- 
gency Provisions) Act 1971 not spoken of 
an insurance company being voluntarily 
wound up or wound up by Court. On 
the contrary, the legislative measures in 
the present case have used the words “an 
insurer whose business is voluntarily 
wound up or is being wound up by a 
Court”. In this context, it may be stat- 
ed that when the Life Insurance (Emer- 
gency Provisions) Act 1956 came into exis- 
tence both the Life Insurance (Emer- 
gency Provisions) Ordinance 1956 and its 
successor the Life Insurance (Emergency 
Provisions) Act 1956 used identical words 
that “nothing in the Ordinance or in the 
Act shall apply to any insurer whose 
business is voluntarily wound up or is 
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wound up under order of Court”. The 
legislature knows the distinction between 
voluntary winding up of an insurance 
company or winding up of it by a Court 
and an insurer whose business is being 
voluntarily wound up or is wound up by 
Court. Full effect is to be given to the 
words used in a legislative measure. The 
words which are not found in the pre- 
sent legislative measures cannot be sub- 
stituted by words which are used in other 
statutes, That would be defeating the 
entire purpose of the Act. The word 
“insurer” cannot be read in place of insu- 
rance company. 


34. An insurer is not for all pur- 
poses the same as an insurance conipany. 
An individual is an insurer. A co-opera- 
tive society is an insurer. A company in- 
corporated in a foreign country and carry- 
ing on business in India is an insurer. A 
co-operative society is not wound up 
under the Indian Companies Act. A co- 
operative society is dissolved under the 
provisions of the Co-operative Societies 
Act. The consequence of dissolution of 
a co-operative society is the winding up 
of the society by the appointment of a 
liquidator. A company incorporated in a 
foreign country is neither voluntarily 
wound up nor wound up by Court like 
other companies under the Indian Com- 
panies Act. A foreign company may 
under Section 584 of the Indian Compa- 
nies Act be wound up as an unregistered 
company. Therefore the words “an insu- 
rer whose business is being voluntarily 
wound up or is being wound up by a 
Court” will refer not only to an insurance 
company incorporated in India ceasing to 
do insurance business but also to indivi- 
duals or co-operative societies or foreign 
companies in the same position. 

35. The provisions in the Insu- 
rance Act relating to voluntary winding 
up and partial winding up of insurance 
companies indicate the difference be- 
tween the concepts of voluntary winding 
up under the Insurance Act and the 
Indian Companies Act and the business 
of an insurance company being volunta- 
rily wound up. A voluntary winding up 
under the Insurance Act occurs for the 
purpose of effecting a reconstruction or 
amalgamation or on the ground that a 
company cannot continue its business be- 
cause it cannot meet its liabilities. None 
of these contingencies is the same as 
voluntarily winding up business. A par- 
tial winding up of an insurance company 
is winding up of a particular type of 
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business. That company does not cease 
to do business. Nor is the company 
voluntarily wound up in such a case. 

86. The deliberate choice of 
words in the Ordinance and the Act of 
1971 in the present case indicates that 
the legislature did not by the crucial 
words in Section 15 (a) mean voluntary 
winding up of insurance companies. The 
legislature meant also insurers who are 
not necessarily insurance companies. 
The concept of voluntarily winding up 
business is more akin to individuals or 
other persons winding up business than 
to companies being voluntarily wound up 
under the provisions of the Insurance Act. 
The voluntary winding up under the 
Insurance Act is applicable not only to 
reconstruction or to amalgamation but to 
a company being unable to continue busi- 
ness because of liabilities. The idea of 
business being voluntarily, wound up is 
quite a different matter. 

87. In the present case, the com- 
pany resolved to wind up its business. 
The company discontinued to do insu- 
rance business. The company cancelled 
all outstanding policies in the month of 
February, 1971. The company has not 
undertaken any new business after 8 
September, 1970. After 80th September, 
1970, the company had taken steps to 
wind up voluntarily all insurance busi- 
ness. The company informed the Con- 
troller of its decision to stop doing insu- 
rance business. The company returned 
its registration certificate. All these fea- 
tures lead to the inescapable conclusion 
that the business of the insurer was being 
voluntarily wound up. Therefore, the 
provisions contained in Section 15 (1) (a) 
will apply to the company whose business 
is being voluntarily wound up. 


_ 88. The provisions in Section 2-D 
of the Insurance Act show that an insu- 
rer is subject to liabilities under the Act. 
The company does not dispute that pro- 
position. The company has made provi- 
sions to meet those liabilities. The com- 
pany is required under Section 7 of the 
Insurance Act to keep in deposit with the 
Reserve Bank of India sums of money. 
Under Section 9 where an insurer has 
ceased to carry on in India all classes of 
insurance business and his liabilities in 
India in respect of all classes of insu- 
rance business have been satisfied or are 
otherwise provided for, the Court may, 
on the application of the insurer, order 
the return to the insurer of the deposit 
made by him. Section 10 provides that 
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where an insurer carries on business of 
more than one of the classes of insurance 
business he shall keep a separate account 
of all receipts and payments. These pro- 
visions show that liabilities under the Act 
are to be satisfied and provided for over 
and above the deposit under Section 7 of 
the Insurance Act even after the business 
has been voluntarily wound up. 


89. Counsel for the Government 
relied on the decision of this Court in 
Vanguard Fire and General Insurance 
Co. Ltd., Madras v. M/s. Fraser and. Ross, 
(1960) 8 SCR 857 = (AIR 1960 SC 971) 
in order to find out the meaning of clos- 
ing of business of any insurer. The com- 
pany in that case carried on various kinds 
of insurance business other than life insu- 
rance business. The share holders of the 
company passed a resolution by which 
the business was to be closed. On the 
application of the company the Control- 
ler cancelled the certificate of business. 
Thereafter complaints are received by 
the Government against the company. 
The Government passed an order under 
Section 88 of the Insurance Act direct- 
ing the Controller to investigate the 
affairs of the company. The company 
challenged the legality of the order on ` 
the ground that the Government had 
no jurisdiction to pass an order. The 
contention of the company was that Sec- 
tion 88 spoke of an order of investiga- 
tion by the Central Government wf the 
affairs of an insurer who, as defined in 
Section 2 (9), is one who is actually 
carrying on the business of insurance. 
Section 2-D of the Insurance Act was con- 
tended to be applicable to cases where 
an insurer was carrying on different class- 
es of business and had closed some of 
them but not all of them. Section 2-D 
was also said by the company to be not 
applicable as the company’s liabilities 
did not remain unsatisfied. This Court 
held that Section 88 of the Insurance Act 
refers not only to a person who is carry- 
ing on the business of insurance but also 
to one who has substantially closed it. 
Section 2-D was also held to be applic- 
able to cases where an insurer who was 
carrying on different classes of business 
but closed all of them. Section 2-D was 
also held to apply to make provision 
for liabilities of the company over and 
above the deposit. The words in Section 
83 are that the Central Government may, 
at any time, direct the Controller to in- 
vestigate the affairs of an insurer. The 
meaning ascribed to a word in the defi- 
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nition clause was held by this Court to 
be not inflexible because there might be 
sections in the Act where the meaning 
might have to be departed from. 

40. This Court in the Vanguard 
Fire & General Insurance Co. Ltd. case, 
(1960) 3 SCR 857 = (AIR 1960 SG 971) 
(supra) said that the word ‘insurer’ has 
been used in some sections to mean not 
only a person carrying on an insurance 
but also one who intends to carry on 
the business of insurance but has not 
actually started it and also a person who 
was ing on the business of insur- 
ance but has ceased to do so. Section 9 
of the Insurance Act which speaks of 
refund of deposit furnishes an instance 
of the Act applying the word ‘insurer’ in 
relation to one who has ceased to .carry 
on business. Section 55 of the Act also 
speaks of the insolvency of an insurer. 
An insurer in Section 2-D of the Act is 
an insurer who was carrying on the busi- 
ness of insurance but has closed it. Sec- 
tion 2-D was held to dispel all doubts 
that the word ‘insurer’ would not be 
referable to one who ceased to carry on 
any business inasmuch as all the provi- 
sions of the Act applied to an insurer so 
long as his liabilities remained unsatis- 
fied or otherwise not provided for. Some 
provisions of the Insurance Act i 
apply to insurers who ceased to carry 
on business. 


41. It was said on behalf of the 
Government that if Section 15 (a) appli- 
ed to the case of an insurer whose busi- 
ness is being voluntarily wound up or 
is being wound up by Court it might 
not be applicable to the case of an in- 
surance company which was being 
voluntarily wound up under the provi- 
sions of the Insurance Act. It is for the 
legislature to legislate as to the class to 
which the Act will apply. On the langu- 
age of Section 15 (a) the company in 
the present case is an insurer whose 
business is being voluntarily wound up. 
Therefore the Ordinance and the Act 
do not apply to the petitioner company. 


42. It was also contended on be- 
half of the insurance company that if 
the Ordinance and the Act applied Arti- 
cle 31-A of the Constitution could not 
protect the taking over of the manage- 
ment of the company. Under Article 
81-A (1) (b) the taking over of manage- 
ment of the property for a limited 
period either in public interest or im 
order to secure the proper management 


N. Assurance Co. v. Union of India (Ray J.) 


ALR. 


of the property is protected. Jt cannot 
be said in the present case that the 
management was taken over for a limit- 
ed period nor was it said on behalf of 
the Government that Article 81-A (1) (b) 
applied. 

43, On behalf of the Govern- 
ment it was said that Article 81-A (1) 
(d) applied because the legislative mea- 
sures in the present case modified the 
rights of the managing agents. It was 
also said on behalf of the petitioners 
that Article 14 was offended. In view of 
our conclusion that the Ordinance and 
the Act do not apply to the petitioner 
company it is not necessary to express 
any opinion on the two contentions 
based on those two Articles, 


44, The Government contended 
that the petitioner company could not 
invoke fundamental rights. Apart from 
the company the other petitioners are 
two shareholders and Directors. In 
R. C. Cooper v. Union of India, (1970) 
8 SCR 580 = (ATR 1970 SC 564) which 
is referred to as the Bank Nationalisa- 
tion case the petitioner fulfilled three 
capacities. He was a shareholder, a Di- 
rector and a holder of deposit of cur- 
rent account in the Bank. The locus 
standi of the petitioner was challenged 
in the Bank Nationalisation case, (1970 
8 SCR 530 = (AIR 1970 SC 564) (supra 
on the ground that no fundamen 
right of the petitioner was directly im- 
paired by the Ordinance or the Act or 
any action taken thereunder. The peti- 
tioner in that case claimed that rights 
guaranteed under Articles 14, 19 and 81 
of the Constitution were impaired. The 
ruling of this Court in the Bank Na- 
tionalisation case, (1970) 8 SCR 580 = 
(AIR 1970 SC 564) was this: 

“A measure executive or legislative 
may impair the rights of the company 
alone, and not of its shareholders; it 
may impair the rights of the share- 
holders and not of the company; it may 
impair the rights of the shareholders as 
well as of the company. Jurisdiction of 
the Court to grant relief cannot be deni- 
ed, when by State action the rights of 
the individual shareholder are impaired 
if that action impairs the rights of the 
company as well. The test in determin- 
ing whether the shareholders right is 
impaired is not formal; it is essentially 
qualitative; if the State action impairs 
the rights of the shareholders as well as 
of the company, the Court will not, con- 
centrating merely upon that technical 
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operation of the action, deny itself juris- 
diction to grant relief.” 


45. It follows: that the Court 
finds out whether the legislative mea- 
sure directly touches the company of 
which the petitioner is a shareholder. 
A shareholder is entitled to protection 
of fundamental rights. That individual 
right of a shareholder is not lost by 
reason of the fact that he is a share- 
holder. The reason why the shareholders’ 
fundamental rights are protected is that 
when their fundamental rights as share- 
holders are impaired by State action the 
Court applies the qualitative test on the 
ratio that the shareholders’ rights are 
equated to and correspond to the rights 
of the company. The shareholders own 
the property through the company. The 
shareholders carry on business through 
the medium of the company. The share- 
holders’ investment in the shares is af- 
fected by the State action or the legisla- 
tive measure. 


46. In the Bank Nationalisation 
case, (1970) 3 SCR 580 = (AIR 1970 SC 
564) (supra) this Court said that the 
Court will not, concentrating merely 
upon the technical objection to the ac- 
tion, deny itself jurisdiction to grant re- 
lief to the shareholders when the rights 
of shareholders as well as of the com- 
pany are impaired. The locus standi of 
the petitioners cannot be challenged. 


47. For these reasons, the peti- 
tioners succeed. There will be an order 
quashing the orders dated 18th May, 
1971 being Exhibits K and T’ to the 
petition. A mandamus will also go re- 
quiring the respondents to forbear from 
acting on and giving effect to the two 
orders. Parties will pay and bear their 
own costs. 


DWIVEDI, J.:— (for himself and on 
behalf of Palekar and Beg, JJ.):— 48. 
There are three petitioners in this peti- 
tion under Article 82 of the Constitu- 
tion: (1) The Neptune Assurance Com- 
pany Ltd., (2) Sanwar Prasad Jain and 
(3) Krishna Murari. The first petitioner 
is a public company incorporated under 
the Indian Companies Act. The second 
and third petitioners are shareholders 
and Directors of the first petitioner 
(hereinafter called the Neptune Assur- 
ance). The Union of India, the first res- 
pondent, appointed a Custodian over 
the undertaking of the Neptune Assur- 
ance under Section 4 of the General 
Insurance (Emergency Provisions) Ordin- 
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ance, 1971 on May 18, 1971. The said 
Ordinance was eventually re-enacted as 
General Insurance (Emergency Provi- 
sions) Act, 1971 (hereinafter called the 
Act). The Custodian appointed under the 
Ordinance is continuing to manage the 
undertaking by virtue of Section 4 of 
the Act. 


49. The Union of India also 
issued certain directions on May 18, 
1971. Those directions regulate the 


management of the undertaking of the 
Neptune Assurance by the Custodian. 
The petitioners challenge the validity of 
the aforesaid order and directions. They 
also question the constitutionality of a 
part of Section 2 (e) and Section 15 (a) 
of the Act. They pray for the quashin 
of the aforesaid order and direction ed 
for a direction to the respondents to 
hand over charge of the undertaking of 
the Neptune Assurance to the peti- 
tioners, 

50. Upto the end of March, 1971, 
the Neptune Assurance was registered 
under the Indian Insurance Act, 1988. 
The registration authorised it to carry 
on the business of general insurance 
comprising fire and miscellaneous insur- 
ance. On September 17, 1970, its Board 
of Directors resolved that it would cease 
to underwrite any insurance business as 
from the close of business hours on Sep- 
tember 80, 1970. On that very date it 
informed the Controller of Insurance of 
the resolution and returned its certifi- 
cate of registration for the year 1970 to 
the Controller of Insurance. After the 
close of business on September 80, 1970, 
it stopped doing any kind of general in- 
surance business. 

51. | On October 8, 1970, the Con- 
troller of Insurance returned the regis- 
tration certificate to it with the remark 
that there was no provision in the Insur- 
ance Act for return of a certificate. The 
Controller advised it not to apply for 
renewal of certificate for the year 1971. 

52. In October, 1970 there was 
an agreement between it and the New 
Great Insurance Company of India Ltd. 
with respect to transfer of its entire 
business to the New Great Insurance 
Company of India Ltd. On October 20, 
1970 notice was given to the sharehold- 
ers of the Neptune Assurance that an 
extraordinary general meeting would be 
held on November 17, 1970 to consider 
the proposal of transferring its insurance 
business and liabilities to the New Great 
Insurance Company of India Ltd. The 
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agenda of the meeting included certain 
other matters for consideration, It is not 
necessary to mention them. 

58. On November 17, 1970, in 
the extraordinary general meeting the 
aforesaid resolution regarding transfer 
of business and liabilities was passed, 
In the month of October 1970 a letter 
was sent to all the policy-holders in- 
forming them that the Neptune Assur- 
ance had ceased to underwrite new in- 
surance business with effect from Octo- 
ber 1, 1970. It also sought their approval 
to transfer of business and liabilities of 
the Neptune Assurance to the New Great 
Insurance Company of India Ltd. 

54. About 50  policy-holders de- 
mianded cancellation of the policies, 
About 1889 policy-holders did not send 
any reply. It appears that the Neptune 
Assurance was advised that it would not 
be completely discharged from its Habi- 
lities unless and until all the policy- 
holders had agreed to the transfer of its 
business and liabilities to the New Great 
Insurance Company of India Ltd. So on 
February 2, 1971, the Board of Direc 
tors of the Neptune Assurance cancelled 
the agreement with the New Great In- 
surance Company of India Lid. The 
Board of Directors also passed a reso- 
lution cancelling all policies with effect 
from March 10/12, 1971 after giving due 
notice to the policy-holders. Another re- 
solution was passed terminating all re- 
insurance treaties, both inward and out- 
ward, with effect from December 81, 
1971. 

55. As the agreement was canm- 
celled, it did not have any effect. In 
February, 1971, the Neptune Assurance 
issued circular letters to all policy-hold- 
ers cancelling the policies in accordance 
with the cancellation clause in each 
policy. The Neptune ‘Assurance refund- 
. ed to policy-holders a sum of Rs. 48000/-~ 


on cancellation of their policies. The 
uncollected refund amount comes to 
Rs. 2013.98. 

56. On February 16, 1971, the 
Controller of Insurance cancelled the 
registration of the Neptune Assurance 


with effect from April 5, 1971. He can- 
celled the registration under Section 8 
(4) (£) of the Insurance Act. On February 
22, 1971, the Neptune Assurance sent 
letters to the Indian Guarantee and Ge- 
neral Insurance Company and M/s. 
India Re-Insurance Corporation Lid. 
cancelling all re-insurance treaties with 
effect from December 81, 1970. 
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57.. The Neptune Assurance re- 
duced its staff from the month of Sep- 
tember, 1970. By the end of February, 
1971 the total staff consisted of one off- 
cer, one clerk, one typist and one peon. 
The total emoluments of the staff upto 
September, 1970 were Rs. 7179.18 per 
month, but after that month they have 
come down to Rs. 1154.20 per month. 

58. It is not disputed that many 
claims which had accrued before the 
cancellation of policies are still out- 
standing against the Neptune Assurance, 
Some cases are pending in courts with 
respect to some of them. 

59. The first argument is that ag 
the Neptune Assurance had ceased to do 
general insurance business several 
months before the commencement of the 
Ordinance and the Act, it is out of the 
purview of the Act by virtue of Section 
15 (a) of the Act. It cannot be taken over 
by the Central Government under Sec- 
tion 8 of the Act. The rival contention 
of the respondents is that it is not cover- 
ed by the provisions of Section 15 (a) 
and that accordingly it can be taken 
over by the Central Government under 
Section 8. So the real issue is: What is 
the true construction of Section 15 (a)? 
Section 15, in so far it is relevant for 

is case, provides: 

“Nothing contained in this Act shall 
apply to— 

(a) any insurer whose business is 
being voluntarily wound up or is wound 
up by a court; 

(b) any insurer to whom the Insur- 
ance Act does not apply by reason of 
i provisions contained in Section 2-E 

ereof : 


_ 60. The argument of the Nep- 
tune Assurance is that the expression 
“whose business is being voluntarily 


wound up” in clause fa) also signifies the 
voluntary cessation of business by an 
insurance company. One of the diction- 
ary meanings of the word “wind up” is 
“to bring to a close; to bring an affair 
to a final settlement”. (See Shorter Ox- 
ford Dictionary, 8rd_ Edition), Adopting 
that meaning, counsel for the Neptune 
Assurance submits that the expression 
“whose business is being voluntarily 
wound up” would also mean “whose 
business is being voluntarily brought to 
a close or to a final settlement.” 

61. The true meaning of clause 
(a) of Section 15 is to be determined in 
the light of its language, scheme and 
setting. 
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62. _ Language and setting: The 
last word in clause (a) is ‘Court’. This 
word is not defined in the Ordinance and 
the Act. But Section 2 (i) of the Act 
provides that the words and expressions 
used in the Act but not defined and de- 
fined in the Insurance Act have the 
meaning assigned to them in that Act. 
Section 2 (6) of the Insurance Act de- 
fines the word ‘Court’ as the principal 
Civil Court of original jurisdiction in a 
district, and includes the High Court in 
exercise of its ordinary original civil 
jurisdiction. The word “insurer” in clause 
- (a) of Section 15 is defined in Section 2 

of the Act. For our present purposes 
it is sufficient to say that it means an 
insurer as defined in the Insurance Act, 
who carries on general insurance busi- 
ness in India. Section 2 (9) of the Insur- 
ance Act defines “insurer” as @) any in- 
dividual or unincorporated body of indi- 
viduals or body corporate incorporated 
under the law of any country other than 
India, carrying on insurance business in 
India, or having his or its principal place 
of business or domicil in India or em- 
ploying a representative or maintaining 
a place of business in India with the 
object .of obtaining insurance business; 
(b) any body corporate incorporated 
under any law for the time being in 
force in India and carrying on business 
of insurance. There is yet another class 
of insurer, but we are not concerned 
with it in this case. The words “Insur- 
ance Company” are defined in Section 2 
(8) of the Insurance Act as any insurer 
being a company, or partnership which 
may be wound up under the Companies 
Act, or to which the Partnership Act ap- 
plies. It is apparent from the definition 
of ‘insurer’ in the Insurance Act that 
an insurer may be an individual, a 
partnership firm, an association of per- 
sons and a company incorporated in or 
outside India, 


63. Section 2-C of the Insurance 
‘Act, however, has limited the denota- 
tion of “insurer” from the date of the 
commencement of the Insurance (Am- 
- endment) Act, 1950, Section 2-C (1) pro- 
vides that “no person shall, after the 
commencement of the Insurance (Am- 
endment) Act, 1950 begin to carry on 
any class of business in India and no 
insurer carrying on any class of insur- 
ance business in India shall, after the 
expiry of one year from such commence- 
ment, continue to carry on any such 
business unless he is a public company 
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incorporated in or out of India or a so- 
ciety registered under any law relating 
to Co-operative Societies Act, 1912”. In 
the result, at the comimencement of the 
Ordinance and the Act, ‘insurer’ includ- 
ed a public company either incorporat- 
ed under the Companies Act or under 
a foreign Company Law and a co-ope- 
rative society, An individual, a partner- 
ship firm, and an unincorporated associa- 
tion of persons could not be an insurer 
at the time of the commencement of the 
Ordinance and the Act. According to the 
proviso to Section 2-C (1) the “Central 
Government may by a Gazette notificas 
tion, exempt from the operation of Sec- 
tion 2-C (1) any person or insurer for 
the purpose of carrying on general in- 
surance business for not more than three 
years at any one time. Counsel for the 
Neptune Assurance has admitted that 
the Central Government has issued no 
such notification. In any case no such 
notification has been shown to us. 


. Co-operative Societies are 
excluded from the ambit of ‘insurer’ in 
Section 15 (a). We have examined the 
provisions of the Co-operative Societies 
Act, 1912, and various State Jaws relat- 
ing to co-operative societies. It appears 
from those laws that a co-operative so- 
ciety can neither be voluntarily wound 
up nor wound up by a Court. It is wound 
up by an order of the Registrar of Co- 
operative Societies. It is significant to 
notice that the cessation of business by 
a co-operative society is one of the 
grounds for its being wound up by: an 
order of the Registrar. So various State 
laws dealing with co-operative societies 
make a distinction between the cessation 
of business by a co-operative society 
and its winding up by an order of the 
Registrar. When a co-operative society 
has ceased to do business, it cannot be 
said that it is voluntarily wound up. 


65. To sum up, the word ‘insure 
er in Section 15 (a) of the Act includes 
only two classes of persons: (1) a pub- 
lic company incorporated under the 
Companies Act; and B a public com- . 
pany incorporated under a foreign Com- 
pany Law. 


66. The next important word in 
Section 15 (a) is “business”. It is not dis- 
puted that it means the entire business 
of an insurer. 


67. It will follow from this dis- 


cussion that clause (a) of Section 15 may 
be paraphrased in this manner: “Any, 
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public company incorporated under the 
Companies Act or under a foreign Com- 
pany Law whose entire business is be- 
ing voluntarily wound up or is being 
wound up by a Court.” 


68. Turning now to the crucial 
words “being voluntarily wound up” and 
“being wound up by a court”, it is ne- 
cessary to observe that these twin ex- 
pressions have acquired a crystallised 
meaning in the Company and Insurance 
jurisprudence. They have been used in 
‘that sense in the Companies Act and 
the Insurance Act. In the Companies 
Act the expression “voluntary windin 
up” means a winding up by a speci 
resolution of a company to that effect. 


Similarly, the expression “winding up 
by the court” means winding up by an 
order of the Court in accordance with 


Section 483 of the Companies Act. Sec- 
tion 58 (1) of the Insurance Act provides 
that an insurance company may be 
wound up in accordance with the Com- 
panies Act. Section 58 (2) supplements 
the grounds for the winding up of an 
insurance company by the Court. Sec- 
tion 54 does not apply the provisions of 
the Companies Act in regard to the 
voluntary winding up of an insurance 
company. It provides its own procedure 
for the voluntary winding up of an in- 
surance company. According to it, an 
insurance company shall not be wound 
up voluntarily “except for the purpose 
of effecting amalgamation or reconstruc- 
tion of a company or on the ground that 
by reason of its liability it cannot con- 
tinue its business.” 


69. A citizen is presumed to 
know the laws of his country. A fortiori, 
Parliament will be presumed to know 
that the expressions “voluntary winding 
up” and “winding up by the Court” have 
acquired a technical meaning in our 
Company and Insurance jurisprudence. 
Like the Co-operative Society Laws, the 
Companies Act and the Insurance Act 
also make a distinction between the ces- 
sation of business by a company and its 
voluntary winding up or winding up by 
an order of the Court. Section 488 (c) of 
the Companies Act provides that a com- 
pany may be wound up by the Court, 
if it “suspends its business for a whole 
year.” Section 560-deals with the powers 
of the Registrar to strike a defunct com- 
pany off the register. It provides that 
where the Registrar has reasonable 
cause to believe that a company “is not 
carrying on business” he shall proceed to 
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strike its name off the register in the 
manner provided therein. According to 
Section 583 (4) (a) an unregistered com- 
pany may be wound up if it “has ceas- 
ed to carry on business.” Section 584 
provides that where a company which 
has been incorporated outside India and 
which has been carrying on business in 
India “ceases to carry on business in 
India”, it may be wound up as an un- 
registered company. 


70. Section 2-E of the Insurance 
Act provides that where an insurer as 
defined in paragraphs (i) and (ii) of sub- 
clause (a) of clause 9 of Section 2 in 
relation to any class of insurance busi- 
ness “has ceased before the commence- 
ment of that Act to enter into any new 
contracts of that class of business”, the 
Insurance Act shall not apply to him. 
According to Section 8 (5D) where the 
registration of an insurance public com- 
pany stands cancelled for more than six 
months from the date of its cancellation, 
the Controller of Insurance may apply 
to the Court for an order to wind it up. 
The registration may be cancelled inter 
alia, on the ground that the insurance 
public company has not applied for the 
renewal of its registration. When the re- 
mbes is cancelled, the company is 
orbidden from entering into any new 
contracts of insurance. So when an in- 
surance company has ceased to do the 
business of insurance for more than six 
months from the date of the cancellation 
of its registration, it may be wound up 
by an order of the Court at the instance 
of the Controller. As already mentioned 
Section 58 (1) of the Insurance Act pro- 
vides that an insurance public company 
may be wound up in accordance with 
the Companies Act. We have already 
mentioned that Section 433 (c) of the 
Companies Act provides for the winding 
up of a company when it “suspends its 
business for a whole year”. It would 
follow from the foregoing provisions that 
the Insurance Act also makes a distinc- 
tion between the cessation of insurance 
business by an insurance public com- 
pany and its voluntary winding up or 
winding up by an order of the Court. 
Indeed, the cessation of its business for 
a whole year or the cessation of its busi- 
ness for more than six months from the 
date of the cancellation of its registra- 
tion for not applying for renewal there- 
of is one of the grounds for its winding 
up by the Court. Parliament will be 
presumed to be aware of the distinction 


1973 


between the cessation of business by an 
insurance public company and its volun- 
tary winding up or winding up by an 
order of the Court. There is nothing un- 
equivocal in Section 15 (a) of the Act 
to show that Parliament intended to 
depart from the technical meaning of 
“voluntary Poar up? and “winding up 
by the Court” and to bid a good-bye to 
the distinction in our Company and In- 
surance jurisprudence between mere 
cessation of business by a company and 
its voluntary winding up or winding up 
by an order of the Court. 

71. Section 15 (a) consists of two 
limbs: (a) an insurer “whose business is 
being voluntarily wound up”; (2) an in- 
surer “whose business is being wound 
up by a Court”. The word “wound up” 
forms part of both limbs. It is reason- 
able to assume that it is used in the 
same sense in both limbs. It is not and 
cannot be disputed that in the second 
limb it is used in the sense in which it 
is understood in our Company and In- 
surance jurisprudence. The Companies 
Act and the Insurance Act provide for 
the winding up of a company by an 
order of the Court. Neither of them pro- 
vides for the winding up of anything 
other than the entire business of a com- 
pany by an order of the Court. The spe- 
cified case in Section 58 of the Insurance 
Act of partial winding up of any parti- 
cular class of business by preparing 
scheme for confirmation by the court 
cannot be described as ‘winding up by 
the order of the Court’ within the mean- 
ing of Section 58. We have earlier shown 
that ‘insurer’ in Section 15 (a) means a 
public company incorporated in and out 
of India and none else. Accordingly, in 
the second limb the expression “whose 
business is being wound up by the Court” 
must be construed to mean the winding 
up of an insurance public company by 
an order of the Court. This should settle 
the meaning of the word “wound up” 
in the first limb also. The phrase “volun- 
tarily wound up” in the first limb would 
mean the voluntary winding up of . an 
insurance public company in accordance 
with Section 54 of the Insurance Act. 


72. A company is a creature of 
statute. Its birth, progress, and extine- 
tion are all controlled ty the statute. As 
the Neptune Assurance is carrying on 
the business of general insurance, it is 
controlled by the Imsurance Act read 
with the Companies Act. Section 54 of 
the Insurance Act provides for the volun- 
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tary winding up of an insurance com- 
pany. According to it, an insurance com- 
pany may be voluntarily wound up only 
in three circumstances. Those circums- 
tances are: (1) amalgamation, (2) recon- 
struction of the company; or (8) the in- 
ability to carry on business on account 
of its liabilities. Section 58 (1) of the 
Insurance Act provides for the winding 
up of only a class of an insurance busi- 
ness of a company in certain circum- 
stances provided a scheme for that pur- 
pose is submitted to and confirmed by 
the Court. The Neptune Assurance has 
not claimed before us that it is being 
wound up under Section 54 or Section 
58. The Neptune Assurance could not 
voluntarily be wound up otherwise than 
in accordance with Section 54. It is ac- 
cordingly difficult to comprehend the 
argument that the cessation of business 
by the Neptune Assurance means volun- 
tary winding up of its business. This 
kind of voluntary winding up of busi 
ness is unkonwn to the Insurance Act. 


73. It is said that our construc- 
tion makes redundant the word “busi- 
ness” in Section 15 (a), But there is no 
redundancy. A company which is being 
wound up voluntarily or by the court 
may, without the least violence to lan- 
guage, be described as a company whose 
business is being voluntarily wound up 
or is being wound up by the Court. 
Winding up of a company is, in effect, 
the same as the winding up of the entire 
business of the company. Both expres- 
sions in substance convey the same 
sense. Moreover, the expression “any in- 
surer whose business is being wound up 
by the court” is more appropriately ap- 
plicable to the context of a foreign com- 
pany whose business in India is being 
wound up by the Court under Section 
584 of the Companies Act, 1956. The 
expression “any insurer who is being 
wound up by the court” could not be 
appropriate in its application to a for- 
eign company because the business of 
that company outside India cannot be 
wound up by an order of the Court in 
India. Its entire business in India may 
be wound up. That may be a reason for 
introducing the word “business” in Sec- 
tion 15 (a). Section 481 of the Companies 
Act, 1956 provides that “when the affairs 
of a company have been completely 
wound up”, the court shall make an 
order that the company be dissolved 
from the date of the order. Upon that 
order the company shall stand dissolved. 
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The phrase “the affairs of a company 
have been completely wound up” is 
significant. It shows that the expressions 
“winding up of a company” and “wind- 
ing up of the affairs of a company” con- 
vey the same sense, for we think that 
the phrase “the affairs of a company” 
means the sags pun a a STO 
egina v. Board of Trade, 
fess this case it was held that te 
phrase “the affairs of a company in Sec- 
tion 165 of the English Companies Act 
connotes its business affairs”, Section 165 
corresponds to Section 287 of the Com- 
panies Act, 1956). In Rajah of Vizianaga- 
ram v. Official Receiver, Vizianagaram, 
1962 Supp 1 SCR 344 = (AIR 1962 SC 
500) speaking about the winding up of 
a foreign company in India, this Court 
said: “It is therefore necessary that if 
a company carries on business in coun- 
tries other than the country in which it 
~is incorporated, the courts of those coun- 
tries too should be able to conduct wind- 


ing up proceedings of its business in 
their, respective countries, Such winding 
up of the business is really 
an ancillary winding up of the main 
company.” (emphasis added). 

74. It appears from these obser- 
vations that the winding up of a foreign 
company by an order of the Court in 
India really means the winding up of 
its business in India. Having regard to 
the foregoing consideration we are of 
opinion that the word “business” is not 
redundant in Section 15 (a). On the other 
. hand, the charge of redundancy may 
really be made against the construction 
suggested by the Neptune Assurance. 
That construction makes the word 
“voluntarily” redundant in the first limb. 
If Parliament had really intended that 
the first limb should apply also to an 
insurer who is in the process of closing 
its business, it should have -expressed the 
first limb in some such manner as any 
insurer “whose business is being closed” 
or “is being wound up.” The construction 
_ put forward by the Neptune Assurance 
assigns little significance to the word 
“voluntarily” and makes it a surplusage. 


75. Section 15 (b) of the Act pro- 
vides that the Act shall not apply to any 
insurer to whom the Insurance Act does 
not apply by reason of Section 2-E there- 
of. Section 2-E of the Insurance Act pro- 
vides that it shall not apply to any in- 
surer as defined in paragraphs (i) and 
(ii) of sub-clause (a) of clause 9 of Sec- 
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tion 2 in relation to any class of insur- 
ance business where the insurer has 
ceased before the commencement of 
that Act to enter into new contracts of 
that class of business. Section 2 (9) (a) @ 
and (ii) of that Act includes in the defi- 
nition of ‘insurer’ a public company in- 
corporated under a foreign law and 
carrying on business in India or having 
its principal place of business or domi- 
cil in India. If such a company has ceas- 
ed before the commencement of the In- 
surance Act to enter into any new con- 
tracts of insurance business or a class of 
insurance business, as the case may be, 
it shall not be governed by the provi- 
sions of the Insurance Act. According to 
Section 15 (b) of the Act such a com- 
pany shall also not be governed by the 
Act. Thus Section 15 5 refers to a 
foreign insurance company which had 
ceased to do insurance business or class 
of insurance business in India before the 
commencement of the Insurance Act. 
Section 2 (e) of the Act excludes from 
the definition of ‘insurer’ an insurance 


public company whose registration 
under the Insurance Act has remained 


wholly cancelled for a period of six 
months immediately before May 18, 
1971. We have already discussed that 
the registration of an insurance public 
company may be cancelled by the Con- 
troller if the Company has not applied 
for the renewal of its registration. One 
of the reasons for not so applying may 
be cessation of business. So Section 2 (e) 
also refers to an insurance public com- 
pany which has ceased to do business 
for a certain period. 


76. Section 15 (a) should be con 
strued in the setting of Section 15 (b) 
and Section 2 (e). So construed, it is diffi- 
cult to ‘believe that Parliament has not 
used the expression “whose business is 
being voluntarily wound up” in the tech- 
nical sense. If Parliament had intended 
to exempt from the operation of 
Act an insurance public company which 
has of its own accord ceased to do 
business before the commencement of 
the Act, it would have inserted in the 
Act a clear provision like Section 15 (b) 
or Section 2 (e). Now the deliberate in- 
sertion of Section 15 (b) and Section 2 
(e) necessarily implies that Parliament 
did not intend to exclude an insurance 
public company which has merely ceas- 
ed to do business of its own accord. 

Scheme, One of the professed ob- 
jects of the Act is “to protect the interest 
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of the policy-holders pending nationali- 
sation of the general insurance business.” 
The interpretation suggested by the 
Neptune Assurance would defeat that 
(legislative object. Assuming that Section 
15 (a) is susceptible of two meanings — 
the wider and the narrower (the techni- 
cal), the one which fructifies the said 
legislative object should be preferred. 
This preference is also made persuasive 
by the nature of the provisions of Sec- 
tion 15 of the Act. Section 15 carves out 
an exception to Section 8, It excludes 
certain insurance public companies and 
some other institution from the opera- 
tion of the Act. Ordinarily an exception 
is strictly construed. So the technical 
meaning of the expression “whose busi- 
mess is being voluntarily wound up” 
should be preferable to the wider mean- 
ing of that expression. 


77. In the light of the foregoing 
discussion we are of opinion that the 
Neptune Assurance cannot get the bene- 


fit of Section 15 (a) and will be subject 


to the provisions of Section 8 of the Act 
which provides for the takeover of the 
management of the insurance compa- 
nies. 

78. The next submission of the 
Neptune Assurance is that a part of Sec- 
tion 2 (e) and Section 15 (a) as constru- 
ed by us run a foul of Art. 14 of the 
Constitution, The offending part of Sec- 
tion 2 (e) according to it is this: “and 
includes an insurance company whose 
registration under that Act has not re- 
mained wholly cancelled for a period of 
six months immediately before the ap- 
pointed day.” It is said that this part of 


Section 2 (e) creates two classes of in- 


surance companies. The first class con- 
sists of those insurance companies, whose 
registration under the Insurance Act has 
remained wholly cancelled for a period 
of six months imniediately before the 
appointed day: the second class con- 
sists of those companies whose registra- 
tion under the Insurance Act has re- 
mained wholly cancelled for less than 
six months immediately before the ap- 
pointed day. The Neptune Assurance 
falls within the second class. It is com- 
plained that the temporal . difference as 
to the cancellation of registration be- 
tween the two classes is no valid reason 
for treating them differently. The second 
class should also have been excluded 
from the definition of ‘insurer’ in Section 
2 (e). The same argument is reiterated 
with reference to Section 15 (a). It is 
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said that there is no reason why any 
insurance company which is closing its 
business of its own accord should not 
be excluded from the purview of the 
Act. The respondents, on the other hand, 
have urged that Art. 14 will not help 
the Neptune Assurance on account of 
the Act being protected by Art. 81-A (b) 
and (d) of the Constitution. 


_ 19 It is not and cannot be deni- 
ed that an insurance company whose re- 
gistration under the Insurance Act has 
remained wholly cancelled for six 
months immediately before the appoint- 
ed day is in one very important respect 
radically unlike the insurance company 
whose registration under the Insurance 
Act has remained wholly cancelled for 
ess than six months immediately before 
the appointed day. An insurance com- 
pany whose registration under the In- 
surance Act has remained wholly can- 
celled for more than six months from 
the appointed day has become defunct. 
It cannot be revived. It may be wound 
up by the Court on the application of 
the Controller under Section 8 (5D) of 
the Insurance Act. An insurance com- 
pany whose registration under the In- 
surance Act has remained wholly can- 
celled for less than six months from the 
appointed day is in a state of suspended 
animation. It can revive itself. The Con- 
troller cannot make an application to 
the Court for its winding up. The tem- 
poral differentia as to the cancellation of 
registration between the two classes of 
companies determines the liability of 
one of them to be wound up under Sec- 
tion 8 (6D). This is a meaningful and 
intelligible differentia, It is not arbitrary, 
whimsical, or illusory. The differentia 
has got rational relation to one of the 
objects of the Act. According to the pre- 
amble, the protection of the interests of 
the policy holders is an object of the 
Act. The differentia is calculated to ac- 
complish this legislative object. Where 
the registration of a company has re- 
mained wholly cancelled for six months 
from the appointed day, the Controller 
may apply to the Court for its winding 
up under Section 8 (5D). As soon as the 
judicial process is set in motion, the 
company comes under the control of the 
Court. A liquidator will be appointed to 
wind up its affairs. The Court’s control 
will protect those _ policy-holders who 
have got unsatisfied claims against the 
company. The liquidator will collect the 
assets of the company, and pay those 
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claims as far as possible from the realis- 
ed assets. The company whose registra- 
tion has remained wholly cancelled for 
less than six months from the appointed 
day can revive itself. It cannot be wound 
up by the Court at the instance of the 
Controller. The claims of the policy- 
holders against such a company will go 
unprotected. The company may or may 
not pay the claims. It may fritter away 
its assets. The policy-holders would 
be constrained to resort to litigation 
against the company for the realisation 
of their claims against it. The take-over 
of the undertaking of the company under 
the Act improves by reason of Govern- 
ment’s management the prospects of 
their claims satisfaction. It is also cal- 
culated to protect all interests by apply- 
ing after the take-over, if that course is 
deemed necessary, to revive the busi- 
ness of the company. Section 2 (e) is 
in our view not discriminatory. 

80. For the foregoing reasons, 
Section 15 (a) also is not discriminatory. 

81. in our view the attack 
based on Art. 14 cannot succeed, it is 
unnecessary to deal with the respon- 
dents’ contention based on Art. 81-A (b) 
and (d) of the Constitution. 

82. In the result, we would dis- 
miss the petition with costs. 

ORDER 


83. In accordance with the opin- 
ion of the majority, the writ petition is 
dismissed with costs, 

Petition dismissed. 
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the prosecution case and indirectly sup- 
porting the version of the accused party 
— This aspect not taken into considera- 
tion by the High Court in consider- 
ing the credibility of the witnesses who 
deposed against accused appellants — 
High Court laying stress on inadmissible 
FIR K8 filed by the appellants on the 
same day regarding other matter though 
between the same parties — Reasons 
given for not examining eye-witnesses 
neither legal nor sufficient — Failure to 
consider these material circumstances and 
aspects when choosing to accept evidence 
of P.Ws. 1 to 8 and failure to take in to 
account the denial by the accused as to 
having filed K8 and denial by accused 
No. 1 about the prosecution version of the 
injury to him in his statement under Sec. 
842, Cr. P.C., coupled with the fact of 
High Court’s appreciation of the evidence 
on the wrong basis that Sessions Judge 
had not disbelieved the evidence of PWs 
1 to 8 while acquitting the other group 
of the accused, calls for interference in 


‘this case—Judgments and Orders of both 


the Courts set aside and accused acquit- 
ted. (Paras 10, 11, 12) 
Cases Referred: Chronological Paras 
ATR 1954 SC 51 = 1954 SCR 475, 
Habeeb Mohammad y. State of 
Hyderabad 
ATR 1986 PC 289 = 87 Cri LJ 963, 
Stephen Seneviratne v. The King 10 
AIR 1917 PC 25 = 44 Ind App 187, 
Dal Singh v. King Emperor 
The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.:— This appeal 
by special leave, by accused Nos. I to 
, 8 and 9, is against the judgment and 
order dated 18-1-1969 of the High Court 
of Allahabad confirming the conviction 
and the sentences imposed on them by 
the Second Additional Sessions Judge, 
Meerut. All the appellants have been 
convicted under Section 802 read with 
Section 149, LP.C. and sentenced to im- 
prisonment for life. Appellants 3 and 6 
(accused Nos. 8 and 9) have been con- 
victed under Section 148, I.P.C. and each 
of them has been sentenced to rigorous 
imprisonment for 18 months. Appellants 
Nos. 1, 2, 4 and 5 (accused Nos. 1 to 4) 
have been convicted under Section 147, 
I. P. C. and each of them has been sen- 
tenced to rigorous imprisonment for one 
year. All the sentences have been direct- 
ed to run concurrently. 

2. The six appellants along with 
four others, who were accused Nos. 5 to 
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7 and 10, were tried by the learned Ses- 
sions Judge for offences under Section 
802 read with Sections 149, 147 and 148 
of the Indian Penal Code. Accused Nos. 
5 to 7 and 10 were acquitted by the 
learned Sessions Judge and there was no 
appeal by the State challenging their ac- 
quittal. For purposes of convenience the 
appellants before us will be designated 
as group I and the acquitted accused will 
be designated as group IL. 

3. The prosecution case in brief 
was as follows: 

The accused belonging to group I 
are very closely related and are descen- 
dants of a common ancestor belonging 
to the same family. In or about 1958 
there was a marpit between some of the 
accused of this group and their friends 
on the one hand and Kartar Singh alias 
Kartara, the deceased, his brother, Aman 
Singh and their friends on the other. The 
dispute related to the breaking of a 
mend. In the said marpit, accused 2 and 
8 received injuries which resulted in 
cases being registered against both par- 
ties under Sections 147 and 323, I.P.C. 
Ultimately the cases were registered as 
having been compromised. Notwith- 
standing this compromise the relation- 
ship between the accused belonging to 
gee I and the deceased were not cor- 


The accused belonging to group II 
had very great enmity towards the de- 
ceased, who was strongly supported by 
PW 7 and some of his friends. One 
Shmt. Kuri, whose son-in-law was PW 7, 
had some lands in the village. The wife 
of PW 7 was her only daughter. PW 7 
had desired that the lands of his mother- 
in-law should be given to his wife. The 
lands were being cultivated by the de- 
ceased, Kartar Singh, for about ten or 
eleven years. Though Shmt. Kuri want- 
ed to give the lands to her daughters 
children (children of PW 7), accused 
Nos. 5, 6 and 7 belonging to the 2nd 
group fraudulently got a sale deed exe- 
cuted in their favour of the lands in 
question on December 14, 1964, One of 
the attesting witnesses to this document 
was accused No. 10 belonging to this 
group. The 2nd group wanted to get 
possession of the properties, which at- 
tempt was very strenuously resisted by 
the deceased, Kartar Singh, supported by 
PW 7 and certain others. This led to a 
series of criminal complaints and civil 
litigation, each one alleging that the 
other was committing criminal acts 
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against them. In view of this bitter en- 
mity, the accused belonging to group II 
had a strong motive to put an end to 
Kartar Singh, who was obstructing pos- 
session being taken by them. 


The accused belonging to both these 
groups became friendly with each other 
because of the common enmity against 
the deceased and accordingly joined to- 
gether and assaulted Kartar Singh at 
about 12 Noon on September 14, 1965, 
when the latter was working in his fields, 
and inflicted very serious injuries which 
resulted in his instantaneous death. The 
first information report was given by 
PW 1 who was working in the adjoining 
field and had seen the occurrence. In- 
vestigation followed and all the accused 
were apprehended and put up for trial. 


4, The case of the prosecution, it 
will be seen, was that the appellants as 
well as the acquitted accused formed an 
unlawful assembly with the common ob- 
ject of committing the murder of Kartar 
Singh and did commit his murder by at- 
tacking him and inflicting serious inju- 
ries which proved fatal. Accused Nos. 8, 
9 and 10 were stated to have been armed 
with spears and as such they were charg- 
ed with an offence under Section 148, 
Indian Penal Code and all the other ac- 
cused were charged for an offence under 
Section 147, Indian Penal Code. The 
prosecution relied on the evidence of 
P. Ws. 1, 4 and 10 as having witnessed 
the occurrence. The learned Sessions 
Judge examined Shitabi and Ram Prasad 
as court witnesses 1 and 2 respectively. 
These persons, though mentioned in the 
charge-sheet as having witnessed the oc- 
currence, were not examined by the pro- 
secution. The accused belonging to the 
different groups also examined some 
witnesses on their side. It is to be 
noted particularly that some of the wit- 
nesses examined on the side of group H 
specially implicated the present ap- 
pellants as having commiitted the crime. 


5. The accused of the Ist group 
pleaded ignorance about the whole inci- 
dent. - Though they admitted the marpit 
of the year 1958, they stated that after 
the compromise entered into between 
them and the party of the deceased in 
that year there had been no cause for 
grievance or enmity between them. The 
report, Ext. Ka-8, stated to have been 
made by the first appellant (accused 
No. 1) to the police about a previous 
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incident on the same day, was denied by 
him. This accused further denied having 
any friendship or association with the 
accused belonging to the 2nd group. The 
accused belonging to group IL pleaded 
that they had legally obtained the sale 
deed of the lands in question from Smt. 
Kuri on Paying a consideration of Rupees 
14,000/- and that the said transaction was 
a genuine and honest transaction. They 
further pleaded that P. W. 7, who want- 
ed the property to be given to his wife 
by Smt. Kuri, was very much disappoint- 
ed and he along with one Aman Singh 
and the deceased, who claimied to be in 
possession, were creating considerable 
trouble to them. They also accepted as 
true the various litigations and criminal 
complaints that were pending in the 
courts regarding this land to which they 
were parties. But they pleaded ignorance 
of the occurrence which resulted in the 
- death of Kartar Singh. 


6. The learned Sessions Judge re- 
corded the following findings. 


. The prosecution had let in no evi- 
dence as to why the accused belonging 
to the groups should join together for 
committing the murder, The nee of tga 
session of the land by the deceased is 
bogus and is a make-believe affair. The 
2nd group had no motive to commit the 
murder as they were in possession of the 
properties by virtue of the purchase from 
Smt. Kuri, Court witnesses Nos. 1 and 2 
in their statement to the police had named 
all the ten-accused as having assaulted 
the deceased. But in their evidence be- 
fore the court they had stated that only 
the six accused belonging to group I as- 
saulted the deceased with dangerous 
weapons and caused his death. The ex- 
planation given by them for naming all 
the ten accused before the police was 
that the sub-inspector threatened to beat 
them if the accused belonging to the 2nd 
group were not implicated. Notwith- 
standing this circumstance, their evidence 
regarding the present appellants could be 
believed. Though the first information 
report purports to have been given by 
P. W. 1, the contents of the same have 
really been furnished by P. W. 7 and his 
friend, Aman Singh, who were bitterly 
‘opposed to the 2nd group of accused, and 
P. W. 1 was only a figurehead. There 
is great discrepancy between the time 
and the scene of occurrence and regard- 
ing certain other matters in the said re- 
port. P. Ws. 1 to 3 have a motive to 
falsely implicate the accused of the 2nd 
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group and, therefore, their evidence re- 
garding the participation of those accus- 
ed is false and has to be rejected. But 
nevertheless their evidence can be accept- 
ed so far as the accused in the first group 
are concerned. Though the case of the 
prosecution was that the first accused sus- 
tained certain injuries during the occur- 
rence at the hands of P. W. 1, neverthe- 
less that case has not been proved by the 
prosecution. But the Teport, Ext. Ka-8, 
filed by the first accused earlier in the 
day before the police regarding a quarrel 
between him and the deceased can be 
taken into account as it provided the im- 
mediate provocation for the murderous 
attack made by the accused of the Ist 
group on Kartar Singh later in the day. 
The accused of the Ist group attacked 
Kartar Singh with spears and lathis and 
caused injuries which resulted in his 
death and, therefore, they are guilty of 
the offence with which they were charg- 
ed. But as the evidence given by P. Ws. 
1 to 3 regarding the participation of the 
four accused belonging to group II is 
alse, their evidence will have to be re- 
jected and in consequence those accused 
were entitled to acquittal. 


7. The High Court has confirmed 
the conviction of the appellants. The 
reasoning of the High Court is briefly as 
follows: 


The evidence of the court witnesses 
1 and 2 is false and no reliance can be 
placed on their evidence even so far as 
the accused of the Ist group were con- 
cerned. These witnesses have gone be- 
hind their statements given to the police 
in which they had implicated all the ten 
accused. Even eliminating the evidence 
of these two witnesses, there is evidence 
of P. Ws. 1 to 3 which can be accepted 
against the present appellants. The mat- 
ter mentioned in Ext. Ka-8 by the first 
accused can be taken into account, as 
that furnishes the motive for the appel- 
lants attacking the deceased. Even though 
the circumstances under which the ap- 
pellant received the injury have not been 
established or proved by the evidence let 
in by the prosecution, the State can rely 
upon the facts referred to in Ext. Ka-8. 
The learned Sessions Judge has only given 
the benefit of doubt so far as the accused 
of the 2nd group are concerned and that 
does not in any manner minimise the evi- 
dence given by P. Ws. 1 to 8 against the 
accused of the Ist group. The convic- 
tion of the appellants is, therefore, sup- 
ported by the evidence. 
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8. Prima facie it may appear that 
the conviction of the appellants is in 
consequence of more or less concurrent 
findings arrived at by both the learned 
Sessions Judge and the High Court. If 
go, this Court will not normally reappraise 
the evidence in an appeal under Arti- 
cle 186 of the Constitution unless among 
other things, there is a glaring mistake 
committed by the courts or there has 
been an omission to consider vital pieces 
of evidence. 


9. We will presently show thal 
there has been very serious mistakes com- 
mitted by both the learned Sessions Judge 
as well as the High Court and the attack 
levelled against the judgments by Mr. 
Frank Anthony, learned counsel for the 
appellants, is well founded. In the view 
that we take, it is not necessary for us 
to minutely consider the evidence of 
P. Ws. 1 to 8 in any great detail. The 
learned Sessions Judge has categorically 
found that the prosecution has not adduc- 
ed any evidence to show as to how the 
accused belonging to the two groups had 
joined together to attack the deceased. 
The first information report refers almost 
exclusively to the various litigations — 

vil and criminal — between the 2nd 
group on the one hand and Kartar Singh, 
P. W. 7 and others on the other. All 
those allegations will only lead to the 
conclusion that there has been bitter en- 
mity between Kartar Singh supported by 
P. W. 7 and the members of the 2nd 
group. The first information report is 
conipletely silent as regards any motive 
that could be attributed to the accused 
belonging to the first group. It has also 
been found that the facts mentioned in 
the first information report were really 
furnished not by P. W. 1, the author of 
the F. I. R., but by P. W. 7 and his com- 
panion, Aman Singh. These aspects have 
not been taken into account by the High 
Court in considering the credibility of the 
witnesses, who deposed against the ap- 
pellants. 

10.. ‘According to the prosecution 
Shitabi, C. W. 1, was with the deceased 
at the time of the occurrence. Ram Pra- 
sad, C. W. 2, was also an eye-witness 
to the occurrence, Their names have 
been mentioned in the first information 
report as also in the charge-sheet as per- 
sons who had witnessed the attack on 
the deceased. Under those circumstances 
there was a duty on the part of the pro- 
secution to have examined them as wit- 


nesses for the purpose of unfolding its 
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case. These witnesses, when examined 
by the police had implicated all the ten 
accused as having taken part in the at- 
tack. But when giving evidence in court, 
they have implicated only the present ap- 
pellants. The plea on behalf of the ap- 
pe was that these two witnesses have 

een won over by the 2nd group and 
they have been made to give evidence 
against the Ist group alone. The expla- 
nation of the said witnesses for implicat- 
ing the 2nd group in their statement to 
the police was that the sub-inspector had 
threatened to beat them if they did not 
name all the ten accused. The finding of 
the learned Sessions Judge is that these 
two witnesses have been purposely with- 
held by the prosecution because they will 
not be implicating the accused of the 2nd 
group in court. Mr. Uniyal, learned 
counsel appearing for the State, pointed 
out that when the other eye-witnesses, 
P. Ws. 1 to 8, have been examined, it was 
unnecessary for the prosecution to have 
examined C. Ws. 1 and 2. We are not 
inclined, in the circumstances of this case, 
to accept this contention. As pointed out 
by this court in Habeeb Mohammad v. 
State of Hyderabad, 1954 SCR 475 = 
(AIR 1954 SC 51) though the prosecution 
is not bound to call all available witness- 
es irrespective of considerations of num- 
ber or reliability, witnesses essential to 
the unfolding of the narrative on which 
the prosecution is based must be called 
by the prosecution, whether in the result 
the effect of their testimony is for or 
against the case of the prosecution. ‘This 
court approved the decision of the Judi- 
cial Committee in Stephen Seneviratne v. 
The King, AIR 1986 PC 289 laying down 
a similar proposition. In this case the 
first information report clearly states that 
Shitabi, C. W. 1, was an employee of the 
deceased and he was with his master at 
the time of the’ incident. He has also 
given information about the incident to 
P. W. 1 and others. Whatever justifica- 
tion there may have been for not exam- 
ining Ram Prasad, the prosecution, in our 
opinion, was not justified in keeping back 
Shitabi. The reasons given by the prose- 
cution that he will go behind his state- 
ment given to the police is no justifica- 


‘tion or excuse for keeping him back. 


Though the learned Sessions Judge ac- 
cepted the evidence of C. Ws. 1 and 2, 
the High Court has characterised them as 
unreliable witnesses even so far as the 
present appellants are concerned. These 
two witnesses have deposed that P. Ws. 1 
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to 3 were not any where near the scene 
of occurrence. Unfortunately the High 
Court has not taken into account these 
circumstances when it chose to accept 
the evidence of P. Ws. 1 to 38. The evi- 
dence of C. Ws. 1 and 2 has no doubt 
been accepted by the learned Sessions 
Judge, though their evidence regarding 
the 2nd group has been rejected as 
thoroughly unreliable as characterised 
by the High Court. 

Il. Another circumstance is that 
both the learned Sessions Judge and the 
High Court have committed a serious 
error in relying upon the Ext. Ka-8. Ka-8 
is a report stated to have been lodged by 
the first accused at about 3.80 P. M. be- 
fore the police on September 14, 1965. 
The first accused is stated to have men- 
tioned that there was a quarrel between 
him and the deceased because the latter 
had cut the sugarcane crop and in the 
said quarrel he sustained an injury. It is 
in evidence that the first accused had 
sustained an injury on that day. But the 
case of the prosecution throughout has 
been that he sustained an injury when 
P. W. 1 beat bim with a stick at the time 
when the first accused along with nine 
other accused attacked Kartar Singh. 
P. W. 6 has given evidence to the effect 
that there was no cutting of sugarcane 
crop by Kartar Singh and that there was 
no quarrel between him, the deceased 
and the first appellant. This evidence has 
been accepted by both the courts. P. Ws. 
1 to 3 in their evidence have stated that 
during the assault made by the ten ac- 
cused on Kartar Singh, P. W. 1, when 
going to the rescue of the deceased wield- 
ed his lathi which caused an injury to 
the first accused. In the first information 
report it is stated that P. W. 1 wielded 
his lathi during the incident and caused 
an injury to the first accused. When the 
first accused was examined by the Ses- 
sions Court under Section 342, the ques- 
tion put to the accused and his answer 
were as follows: 


“Q. It is in evidence that Girwar, 
P. W. wielded his stick in self defence 


causing injuries to you and that when he. 


was intervening, you and the other accus- 
ed persons threatened him and he, there- 
fore, stood behind the other spectators 


for safety. What have you to say to 
this?” 


“A. This is incorrect”. 
Girwar referred to in the above question 
is P. W. 1. Another question put to him 
was to the effect that he had lodged a 
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report, Ext. Ka-8. The first accused de- 
nied having lodged any such report. Both 
the learned Sessions Judge and the High 
Court have very profusely relied on Ext. 
Ka-8 and they have come to the conclu- 
sion that the incident mentioned therein 
by the first accused himself had provided 
the immediate provocation for the deadly 
assault on Kartar Singh by the accused 
on group I. In our opinion, both the 
Courts were totally unjustified in re- 
lying upon Ext. Ka-8. The prosecution 
case throughout was that PW-1 caused 
the injury during the occurrence to the 
first accused. The first information re- 
port and the evidence let in before the 
Court was also to the same effect. The] ` 
first accused was also asked to explain 
that evidence. The motive pleaded by 
the prosecution for the present appellants 
attacking the deceased was the marpit of 
1958. No other evidence has been plac- 
ed before the courts by the prosecution 
sian any subsequent ill-will or 
etween the present appellants 
and Kartar Singh. The courts, havin 
ignored these circumstances, tried to fin 
a motive themselves by relying on Ext. 
Ka-8, which is erroneous. Mr. Uniyal no 
doubt referred us to the decision in Dal 
Singh v. King Emperor, 44 Ind App 187 
= (AIR 1917 PC 25) to the effect that the 
statements made by the first accused in 
Ext. Ka-8 are not by way of confession 
and that such statements are admissible 
in evidence. In our opinion the said deci- 
sion does not assist the State. If really 
the prosecution was relying on any state- 
ment made by the accused regarding the 
particular incident for which he was be- 
ing tried, then it may be stated that it 
is a relevant piece of evidence. But the 
position before us is entirely different. 
The case of the prosecution regarding the 
circumstances under which the first ac- 
cused sustained an injury was totally dif- 
ferent from what is stated in Ext. Ka-8 
by the first accused. That the prosecu- 
tion does not accept those statements, is 
clear by the evidence of P. Ws. 1 to 8 and 
also of P. W. 6. In view of the stand 
taken by the prosecution in this case, no 
support or reliance should have been 
placed by the courts on Ext. Ka-8. Fur- 
ther, this was not even a case where the 
prosecution was trying to find support 
from the statements contained in Ext. 
Ka-8. On the other hand, both the 
courts, in the absence of any evidence re- 


garding motive, tried to find out sonie 


reason as to why the appellants may have 
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had a motive to attack the deceased. If 
once Ka-8 is eliminated, there is absolute- 
ly no material on record to show as to 
why the appellants should have attacked 
the deceased on the day in question. 


12. The last circumstance to be 
considered is the reliance placed by the 
courts on P. Ws. 1 to 3. The learned 
Sessions Judge has accepted the evidence 
of these witnesses because of the fact 
that their evidence found corroboration 
from C. Ws. 1 and 2. But the High 
Court has categorically rejected the evi- 
dence of C. Ws. 1 and 2 as being unre- 
liable and false even so far as the appel- 
lants are concerned. The High Court 
has not considered as to what value has 
to be attached to P. Ws. 1 to 3 when 
once the witnesses, who corroborated 
them, were found to give false evidence. 

he High Court has further proceeded on 
the basis that the learned Sessions Judge 
has not disbelieved the evidence of 
P. Ws. 1 to 3 when acquitting the accus- 
ed belonging to the 2nd group. This is 
a very serious mistake committed by the 
High Court because the Trial Court has 
categorically recorded a finding that the 
evidence of P. Ws. 1 to 8 is false so far 
as the 2nd group is concerned. The 
High Court, while proceeding on the 
basis that only benefit of doubt was 
given to those accused, has not consider- 
ed the evidence of P. Ws. 1 to 8 properly. 
There is a clear finding of the Sessions 
Court to the effect that P. Ws. 1 to 8 had 
a very strong motive to falsely implicate 
the four accused forming group M. In 
view of these circumstances, the High 
Court’s consideration of the evidence of 
P. Ws. 1 to 8 is faulty and erroneous. 
The conviction of the appellants by the 
High Court is based exclusively on the 
evidence of these witnesses giving great 
importance to Ext. Ka-8. We have al- 
ready held that Ext. Ka-8 should not have 
been taken into account. Having due re~ 
gard to the other circunistances referred 
to above, the evidence of P. Ws. I to 8, 
even as regards the appellants, stands 
considerably discredited and no convic- 
tion can be based on such an evidence. 
This really is a case, in our opinion, 
where the courts have substantially dis- 
believed the substratum of the prosecu- 
tion’s case and have reconstructed a story 
of their own against the appellants. 


18. In the result the judgments 
and orders of the learned Sessions Judge 
and the High Court convicting the appel- 
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lants of the offences referred to earlier as 
well as the sentences imposed on them 
are set aside and the appellants are ac- 
quitted, The appeal is allowed. 

Appeal allowed. 
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The Trustees of Gordhandas Govind- 
ram Family Trust, Bombay, Appellant 
v. The C. I. T., Bombay, Respondent. 
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Index Note: (A) Wealth Tax Act 
(1957), Section 3 — Trustees constitute 
an assessable unit under the provisions 
of the Act. (X-Ref:— Sections 5 (1) (i, 
21). Decision of High Court (Bombay), 
Affirmed. 


Brief Note:— (A) Section 5 (1) (i) as 
well as Section 21 proceed on the basis 
that a Trust property is also liable to be 
taxed under the Act. Section 3 of the 
Act does bring within its scope an indi- 
vidual which expression in view of the 
Central General Clauses Act includes 
individuals as well, unless the context 
otherwise indicates. In this case, the con- 
text, far from not indicating that the in- 
dividual does not include individuals, 
clearly shows so far as the trustees are 
concerned that it includes individuals. 
As the Income-tax Act provides for the 
assessment of “an association of persons”, 
the context therein may indicate that 
individual does not include individuals. 
But such an interpretation is not permis- 
sible while dealing with Section 8 of the 
Act. Hence, the trustees of the trust con- 
stitute an assessable unit under the pro- 
visions of the Act. (1962) 46 ITR 953 
(Cal.) and (1965) 57 ITR 202 (Bom.), Ap- 
proved. (Paras 9, 11, 14) 


Index Note:— (B) Wealth Tax Act 
(1957), Section 5 (1) (i) — Where the 
trust is created primarily for the benefit 
of the members of the settlor’s family it 
is a private trust and it cannot be said 
that the Trust in question is Trust for 
any public purpose. (X-Ref:— Trusts Act 
(1882), Section 1). ATR 1952 Bom 346, 
Approved; AIR 1959 SC 1060, Referred 
to. (Para 15) 
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Cases Referred: Chronological Paras 
(1971) 81 ITR 768 = (1971) 2 SCC 
570, Commr. of Wealth Tax, 
Bihar & Orissa v. Kripashankar 
Dayashanker Worah 10 
AIR 1969 SC 1094 = 74 ITR 49, 
V. Venugopala Ravi Varma Rajah 
v. Union of India kj 
(1965) 57 ITR 202 = 67 Bom LR 
” 671, Abhay L. Khatau v. Commr. _ 
of Wealth Tax, Bombay Ciy H H 
(1962) 46 ITR 953 (Cal.), Suhashini 
” Karuri v. Wealth Tax Officer, Cal- 


cutta i 

‘AIR 1959 SC 1060 = 86 ITR 518, 
Trustees of the Charity Fund v. 
Commr. of Income-tax, Bombay 

AIR 1957 SC 832 = 32 ITR 615, 
Commr. of Income-tax, Madhya 
Pradesh & Bhopal v. Sodra Devi 

AIR 1952 Bom 346 = 21 ITR 2831, 
Trustees of Gordhandas Govind- 
ram Family Trust v. Commr. of 
Income-tax (Central), Bombay 15 


The following Judgment of the 
Court was delivered by 
. HEGDE, J.:— These are appeals 


by certificate. They arise from a. refer- 
ence under Section 27 @ of the Wealth 
Tax Act, 1957 (To be hereinafter refer- 
red to as the Act). These appeals relate 
to the Wealth Tax assessment of the ap- 
pellant/assessee for the assessment years 
1957-58 and 1958-59, the relevant valua- 
tion dates being December 81, 1956 and 
December 81, 1957. 

2. The two questions of law re- 
ferred to the High Court are:— 

“I. Whether on a true construction 
of the indenture of trust dated 11-6-1941 
the trustees of the Trust constitute an 
assessable unit under the provisions of 
the Wealth Tax Act? 


2. Whether the property held by 
the trustees under the indenture of trust 
dated 11-65-1941 is held for any public 
purpose of a charitable or religious na- 
ture in India within the meaning of Sec- 
tion 5 (1) (i) of the Wealth Tax Act?” 
The High Court has answered both these 
questions in favour of the Department 
and against the assessees, Hence these 
appeals, 

8. The facts of this case lie with- 
_ fn a narrow compass. Govindram Gor- 
dhandas Seksaria, Ramnath Gordhandas 
Seksaria, Makhanlal Gordhandas Seksa- 
ria and Bholaram Gordhandas Seksaria 
constituted a Trust on June 11, 1941 in 
respect of a sum of Rs. 11 lacs (Rupees 
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eleven lacs), That Trust was known aS 
‘Gordhandas Govindram Family Trust’: 
Clause (2) of the Trust deed says that — 
it was created “for giving help or relief ` 
to such poor Vaishya Hindoos or other 
Hindoos as the trustees may consider 


‘deserving of help in the manner and to 


the extent hereinafter specified and sub- 
jects to the conditions and directions 
stated in the next following clauses 
and/or for the charitable object or ob- 
jects hereinafter mentioned.” Clause E 
(a) of the Trust deed provides that “the 
conditions and directions to be observed 
and followed by the Trustees in the exe- 
cution of the Trusts herein declared are 
as follows:— ` 

“Poor Vaishyà Hindoos who are 
members of Seksaria families shall be 
preferred to poor Vaishya Hindoos of 
Navalgadh not belonging to that family.” 

4. Sub-clauses (b) to (q) provide 
for the payment of maintenance an 
marriage expenses of the poor male ot 
female descendants of Seksaria family. 

5. - We shall now set out sub- 
clauses (r) to (u) of clause (8). They 


ad:— 

“(r) Rs. 5/- (Rupees five) per month 
may be paid as and by way of mainten- 
ance of any poor male Vaishya Hindoo 
who may be deserving of help. 

(s) Rs. 5/- (Rupees five) per month 
may be paid as and by way of mainten- 
ance to any poor unmarried female 
Vaishya Hindoo or a poor Vaishya 
Hindoo or a poor Vaishya Hindoo widow 
who may be deserving of help. 

® Rs. 500/- (Rupees five hundred) 
may be expended or given for the pur- 
pose of meeting the expenses of marri- 
age of any poor male Vaishya Hindoo 
who may be deserving of help. 

(u) Rs. 500/- (Rupees five hundred) 
may be expended or given for the pur- 
pose of meeting the expenses of marri- 
age of any poor female Vaishya Hindoo 
who may be deserving of help.” 

The deed further provides:— 

“If the income of the Trust Estate 
is not sufficient to carry out the charities 
specified in sub-clauses (a) to (u) above 
the charity specified in an earlier sub- 
clause shall be given priority over a cha- 
rity specified in ‘a later sub-clause.” 

6. From the above, it is clear 
that charity provided was primarily for 
the benefit of the members of the family 
of Seksaria, no doubt including both 
male and female descendants, It is also 
clear from the deed that the amounts 
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provided for the payment of mainten- 
ance and marriage expenses for the poor 
members of the Seksaria family is bound 
to take away a substantial part of the 
income of the trust, if not the whole of 
it. F 

7. As mentioned earlier, the 
Trust is known as “Gordhandas Govind- 
ram Family Trust”. That is a clear 
pointer. That shows that the Trust was 
primarily intended for the benefit of the 
family of Gordhandas Govindram. This 
is made further clear from the various 
provisions in the Trust deed. A reading 
of the Trust deed as a whole clearly 
goes to prove that the charity under that 
deed begins with the family of Gordhan- 
das Govindram and possibly ends with 
it. Charity in favour of the Vaishya Hin- 
doos other than the members of the 
family of Gordhandas Govindram is not 
only marginal, but also quite tenuous. 


8. We shall now take up the two 
questions of law referred to the High 
‘Court to ascertain its opinion. It was 
contended before the High Court that 


the Wealth Tax Act does not provide 
for levy of any tax on Trusts. As seen 
earlier, this contention did not find 


favour with the High Court. But that 
contention was repeated before this 
Court. In order to decide that conten- 
tion, it is necessary to refer to three pro- 
visions in the Act viz., Sections 8, 5 (1) 
(i) and 21, Section 8 is the charging sec- 
tion. It says:— 

“Subject to the other provisions con- 

tained in this Act, there shall be charged 
for every assessment year commencing 
on and from the first day of April, 1957, 
a tax (hereinafter referred to as wealth 
tax) in respect of the net wealth on the 
corresponding valuation date of every 
individual, Hindu undivided family and 
company at the rate or rates specified in 
the Schedule.” 
Section 5 provides for exemption in res- 
pect of certain assets. One of the ex- 
emptions provided is in respect of any 
property held by an assessee under Trust 
or other legal obligation for any public 
purpose of a charitable or religious na- 
ture in India. Section 21 to the extent 
material for our present purpose may 
be recast thus:— 


“In the case of assets chargeable to 
tax under this Act which are held by a 
Trustee appointed under a Trust deed 
by a duly executed instrument in writ- 
ing, whether testamentary or otherwise, 
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the wealth tax shall be levied upon and 
recoverable from the trustee in the like 
manner and to the same extent as it 
would be leviable upon and recoverable 
from the persons on whose behalf the 


assets are held, and the provisions of 
this Act shall apply accordingly.” 
9. It was urged that unlike the 


charging section in the Income-tax Act, 
the charging section in the Act does not 
provide for the levy of tax on association 
of persons. It .merely provides for as- 
sessing an individual or Hindu undivid- 
ed family or a company. Trustees can- 
not be considered either individual or as 
Hindu undivided families or companies. 
They could have been charged as an 
association of persons. But that body is 
not assessable under the Act. Hence, the 
trustees are not chargeable under the 
Act. It was conceded at the hearing that 
Section 5 (1) (i) as well as Section 21 
proceed on the basis that a Trust pro- 
perty is also liable to be taxed under the 
Act. But what-was urged before us was 
that there is a lacuna in the charging 
section and, therefore, the trustees of a 
Trust cannot be taxed under the Act. We 
see no merit in this contention. 

10. In Commr. of Wealth Tax, 
Bihar and Orissa v. Kripashankar Daya- 
shanker Worah, (1971) 81 ITR 763 (SC) 
the contention raised was that trustees 
could not be assessed under the Act as 
Section 21 (1) of the Act provides for 
assessing the trustees who held the Trust 
property “on behalf of” others. In law, 
a trustee does not hold the trust property 
“on behalf of’ others. Hence, trustees 
cannot be assessed to tax under the Act. 
That contention was rejected by this 
Court. No contention was raised in that 
case that trustees did not come within 
the scope of Section 8 of the Act. The 
judgment in that case proceeded on the 
basis that trustees can be assessed to 
wealth tax in respect of the trust pro- 
perty of which they are trustees. 


1l. There is also no dispute that 
Section 5 (1) (i) of the Act proceeds on 
the basis that a trust property comes 
within the scope of the Act. Section 3 
of the Act does bring within its scope 
an individual which expression in view 
of the Central General Clauses Act in- 
cludes individuals as well, unless the 
context otherwise indicates. In this case, 
the context, far from not indicating that 
the individual does not include individu- 
als, clearly shows at any rate so far as 
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the trustees are concerned that it in- 
cludes individuals. As the Indian Income- 
tax Act provides for the assessment of 
“an association of persons”, the context 
therein may indicate that individual does 
not include individuals. But such an 
interpretation is not permissible when 
we deal with Section 3 of the Act. 

12. In Commr. of Income-tax, 
Madhya Pradesh and Bhopal v. Sodra 
Devi, 82 ITR 615 at p. 620 = (AIR 1957 
SC 832), this Court observed:— 

“The word assessee is wide enough 
to cover not only an “individual” but 
also a Hindu undivided family, company 
and local authority and every frm and 
other association of persons or the part- 
ners of the firm or the members of the 
association individually.” 

18. In V. Venugopala. Ravi 
Varma Rajah v. Union of India, 74 ITR 
49 = (AIR 1969 SC 1094), a question 
arose whether Section 3 of the Expendi- 
ture Tax Act, 1957, which reads:— 


“(1) Subject to the other provisions 
contained in this Act, there shall be 
charged for every financial year com- 
mencing on and from the first day of 
April, 1958, a tax (hereinafter referred to 
as expenditure tax) at the rate or rates 
specified in the Schedule in respect of 
the expenditure incurred by any indivi- 
dual or Hindu undivided family in the 
previous year...... i , 
brought within the net of taxation a 
Mappilla Marumakkattayam family. As 
seen earlier, under Section 3 of the Ex- 
penditure Tax Act, the only entities 
which are mentioned, are individuals or 
Hindu undivided family. This Court 
came to the conclusion that Mappilla 
Marumakkattayam family could also be 
assessed as an individual. 


14. In Subashini Karuri v. Wealth 
Tax Officer, Calcutta, (1962) 46 ITR 953 
(Cal.), the Calcutta High Court opined 
that the joint trustees could be assessed 
as individuals under the Act. A similar 
view was taken by the Bombay High 
Court in Abhay L. Khatau v. Commr. of 
Wealth Tax, Bombay City IT, (1965) 57 
ITR 202 (Bom.). We are in agreement 
with that view. We, accordingly, agree 
with the High Court and hold that the 
trustees of the trust, with which we are 
concerned in these appeals, constitute an 
assessable unit under the provisions of 
the Act. í 

15. Now, let us turn to the other 
question viz. whether the trust in ques- 
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tion can be considered as a trust created 
for public purpose of a charitable or re- 
ligious nature. As seen earlier, the trust 
in question was created primarily for 
the beneft of the members of the family 
of Gordhandas Govindram Seksaria. 
That is clear from the title given to the 
Trust as well as from the various provi- 
sions to which we have made refer- 
ence earlier. Therefore, it is not possible 
to hold that the Trust in question is a 
Trust for any public purpose. It is clear- 
ly a private Trust. The character of the 
Trust in question came to be considered 
by the Bombay High Court in Trustees 
of Gordhandas Govindram Family Cha- 
rity Trust v. Commr. of Income-tax (Cen- 
tral), Bombay, 21 ITR 231 at p. 287 = 
(AIR 1952 Bom 346), under Section 4 (3) 
(i) of the Indian Income-tax Act. After 
examining the various provisions, the 
High Court opined that it was not a 
trust for charitable purpose within the 
meaning of Indian Income-tax Act, 
1922. It was held that the primary pur- 
pose of the settlor was to benefit the 
members of his family and remotely 
and indirectly to benefit the general pub- 
lic. We agree with that conclusion. The 
decision in the above case came up for 
consideration by this Court in Trustees 
of the Charity Fund v. Commr. of In- 
come-tax, Bombay, 86 ITR 513 = (AIR 
1959 SC 1060). This Court did not differ 
from the view taken by the High Court. 
But distinguished the same. 


16. In the result, these appeals 
fail and they are dismissed with costs — 
one hearing fee. 


Appeals dismissed. 


AIR 1973 SUPREME COURT 626 
(V 60 C 128) 


(From: Allahabad)* 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND G. K. MITTER, JJ. 


Smt. Prem Lata, Appellant v. Ar- 


hant Kumar Jain, Respondent. 
Civil Appeal No. 74 of 1970, 
8-3-1972. 


Index Note:— (A) Constitution of 
India, Art. 136 — In an appeal by spe- 
cial leave the Supreme Court does not 


* Second Appeal No. 1245 of 1967, D/- 
6-9-1968—All. 
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ordinarily interfere with findings of facts. 
(Para 1) 
Index Note:— (B) Evidence Act 
(1872), Sections 101 to 104 — Where 
both parties have adduced evidence the 
question of burden of proof loses its im- 
portance. (Para 2) 
Mr. O. P. Varma, Advocate, for Ap- 
pellant; Mr. Bishan Narain, Sr. Advo- 
cate, (Mr. S. K. Bisaria, Advocate, with 
him), for Respondent. 


The following Judgment of the Court 
was delivered by 

HEGDE, J.:— This is a wife’s ap- 
peal, by special leave against the order 
directing restitution of conjugal rights. 
The parties were married on July 15, 
1961. Gona ceremony took place on De- 
cember 10, 1961. The courts below have 
come to the conclusion that the appel- 
lant deserted the matrimonial home on 
January 18, 1962. After exchange of cer- 
tain letters the husband filed the suit 
from which this appeal arises for resti- 
tution of conjugal rights, on November 
8, 1965. The wife in the course of her 
evidence positively stated that she was 
not willing to return to her husband’s 
house under any circumstance. Hence, 
the questions that she left the husband’s 
house voluntarily and that she has no 
idea of returning to the husband’s house 
are no more in dispute. The only con- 
tention taken on her behalf was that it 
was not possible for her to live in her 
husband’s house, because of the ill-treat- 
ment she received at the hands of her 
husband and his parents. Both the trial 
Court as well as the appellate Court 
have come to the conclusion that there 
is no reliable evidence to show that the 
appellant was ill-treated in her husband’s 
house. This is essentially a finding of 
fact. This Court ordinarily does not 
interfere with findings of facts. Even if 
we want to examine the correctness of 
the facts found by the trial Court as 
well as the appellate Court — the High 
Court refused to reappreciate the evi- 
dence — we are not in a position to do 
so because all the relevant documents 
are not before us. For one reason or the 
other, they have not been printed. In 
arriving at the conclusion that there is 
no reliable evidence to show that the 
husband or his parents had _ ill-treated 
the appellant, the trial Court as well as 
the appellate Court have relied on a 
number of letters exchanged between 
the parties. Some of them have not been 
printed. In these circumstances, we are 
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unable to accede to the request that we 
should de novo examine the evidence 
on record, 

2. Mr. O. P. Verma, the lJearnea 
counsel for the appellant, contended 
that the trial Court as weil as the appel- 
late Court had wrongly placed the bur- 
den on the appellant to prove that she 
had good grounds to leave the husband’s 
house and because of that erroneous 
approach those courts have come to a 
wrong conclusion. The question of bur- 
den of proof has no importance at this 
stage. Both parties have adduced evi- 
dence and the trial Court and the appel- 
late Court have appreciated that evi- 
dence. 


3. For the reasons mentioned 
above we see no reason to interfere 
with the judgment under appeal. Hence, 
the appeal is dismissed. There will be 
no order as to costs. But we do not dis- 
turb the orders earlier made by this 
court directing the husband to pay to 
the wife a sum of Rs. 2,000/- (in aggre- 
gate) for meeting the expenses of this 
litigation. 

Appeal dismissed. 


AIR 1973 SUPREME COURT 627 
(V. 60 C 129) 
(From: BOMBAY)* 
J. M. SHELAT AND 
Y. V. CHANDRACHUD, JJ. 


Controller of Court of Ward, Kolha- 
pur and another, Appellants v. G. N. 
Ghorpade and others, Respondents. 

Civil Appeal Nos. 1819 and 1820 of 
1967, D/- 12-12-1972. 

Index Note: — Constitution of India, 
Articles 133, 226 — High Court refusing 
a party to file counter-affidavit on ground 
of inordinate delay — Interference by 
Supreme Court in appeal, if open. 

Brief Note: — Where in a petition 
under Article 226 claiming petitioners 
right to possession of certain lands of pri- 
vate trust, the opposite party did not file 
any counter-affidavit although on several 
occasions they had obtained adjourn- 
ments for filing it and on the date of 
hearing the High Court rejected its ap- 
lication for permission to file counter 
affidavit on ground of inordinate delay 


* (S. C. As. Nos, 318 and 566 of 1964, 
D/- 20-8-1965 — Bom.) 
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and also on ground that the said party 
had ample opportunity to traverse the 
statements made in petitioner’s affidavit, 
on appeal by opposite party to Supreme 
Court it was held that discretion was not 
exercised wrongly or in breach of any 
principle or practice so as to warrant in- 
terference by Supreme Court. (Para 11) 


In absence of any counter affidavit, 
the High Court had to accept the state- 
ments made on affidavit by petitioner 
therein as prima facie evidence of his 
right to possession of the Jands in ques- 
tion, (Para 12) 


Mr. V. S. Desai, Sr. Advocate (M/s. 
S. P. Nayar and B. D. Sharma, Advocates, 
with him), for Appellants; Mr. M. C. 
Chagla, Sr. Advocate, (M/s. D. N. Mishra 
and J. B. Dadachanji, Advocates, of M/s. 
J. B. Dadachanji & Co., Advocates, with 
him) (for No. 1) and Mr. R. N. Sachthey, 
Advocate (for No. 2), for Respondents. 


The following Judgment of the Court 
was delivered by 


SHELAT, J.:— These two appeals 
by certificate challenge the judgment and 
order dated August 20, 1965/October 18, 
1965, passed by the High Court of Bom- 
bay in two special civil applications filed 
by respondent 1, by which the High Court 
ordered the appellants to hand over pos- 
session of the lands in ‘question to res- 
pondent 1. 


2. The facts leading to the dis- 
pute between the parties may frst be 
stated. Respondent 1 was at all material 
times the jagirdar of Ichalkaranji, having 
succeeded to the jagir on the death of his 
father Narayanrao in 1943. It appears 
that in 1919 the said Narayanrao assign- 
ed Survey No. 8 of Ichalkaranji village to 
the family deity, Vyankatesh Dev and 
other deities established in his Wada, i.e., 
in his residence. Entries relating to such 
assignment were duly made in the reve- 
nue records of the village then maintain- 
ed by the jagir. Similarly, Narayanrao 
assigned Survey Nos. 106, 107, 108 and 
135 of Bhadwandi to Narayan Dev, an- 
other temple in Ichalkaranji village. These 
survey numbers were thereupon entered 
in the said revenue records as having 
been so assigned to the said deity. 


3. In 1948, when respondent 1 
succeeded his father to the jagir, he was 
a minor. The Kolhapur State, therefore, 
took over the management of the jagir 
property as also the private property of 
the jagirdar. This management continu- 
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ed with the Kolhapur State until its mer- 
ger with the then Bombay State in 
March 1949. On such merger the Gov- 
emment of Bombay took over the 
management of the said properties. On 
April 4, 1957, the State Government hand- 
ed over the said properties to respondent 
1 but not the said survey numbers as- 
signed as aforesaid by Narayanrao to the 
said deities, 

4. While the said properties were 
under the management first of the Kolha- 
pur State and then of the Bombay Gov- 
ernment, the income arising from the 
said survey numbers used to be deposit- 
ed in the treasury to the credit of the 
said deities. According to respondent 1, 
the Govemment passed a resolution, 
dated April 19, 1954 whereby it recognis- 
ed Vyankatesh Dev and Narayan Dev 
and other deities installed in the said 
temples at Ichalkaranji village as the pri- 
vate deities of respondent 1. On August 
28, 1956, the Collector of Kolhapur 
directed that the accumulated income of 
the said properties under management of 
the Government should be handed over 
to the Court of Wards. Before this order 
could be implemented, respondent 1, pre- 
sumably because he must have by that 
time attained majority, was handed 
over possession of the said estate as also 
the said accumulated income. Possession 
of the said survey numbers, however, was 
not handed over to respondent 1 on be- 
half of the said deities, although the said 
deities were recognised by Government 
as the private deities of respondent 1. It 
was the case of respondent 1 that ever 
since 1949 the Government had been pay- 
ing to the pujari of Vyankatesh Dev cer- 
tain amounts from time to time out of 
the income of the lands in dispute. On 
August 7, 1953, the Collector passed an 
order sanctioning the payment of arrears 
and continuance of future payment to 
the said pujari. Similar payments on be- 
half of Narayan Dev temple were also 
made from time to time to respondent 1 
from out of the income of the survey 
numbers assigned to that deity. 

5. On August 15, 1960, respon- 
dent 1 dedicated the Narayan Dev Tem- 
ple to the public. He also got prepared 
a scheme for the management of that 
temple and had the said trust registered 
as a public trust. The Commissioner of 
Charities accepted the said scheme for 
management prepared by respondent 1. 

6. The said survey numbers, how- 
ever, remained in possession of the Gov- 
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ernment as Government on one ground 
or the other refused to part with their 
possession notwithstanding demands made 
therefor by respondent 1. On July 30, 
1963, the Government issued a notification 
declaring under Section 56 (c) of the 
Bombay Public Trusts Act, 1950 a large 
number of temples, mosques and other 
endowments including the said two tem- 
ples to be public trusts. Before that, the 
Mamlatdar by his order dated January 9, 
1958 had directed that Survey No. 8, as- 
signed as aforesaid to the deity Vyanka- 
tesh Dev, should be entered in the reve- 
nue records as belonging to Government. 
A little later on an entry was made in the 
Mutation Register showing that survey 
number as revenue fallow and a direc- 
tion was issued for its disposal as Gov- 
ernment waste land. 


7. In these circumstances and in 
view of the persistent refusal by Govern- 
ment to hand over possession of the said 
survey numbers, respondent 1 filed the 
said special civil applications in the High 
Court on January 18, 1964 inter alia for 
an order to quash the said notification so 
far as the family deity, Vyankatesh Dev 
was concerned, for restraining the Gov- 
ernment from taking ary action in that 
regard under the said notification and for 
an order directing the Government to re- 
turn possession- of the said survey num- 
bers to respondent 1 together with the 
income therefrom so far collected by the 
Government. 


8. The two special civil applica- 
tions reached hearing on February 8, 
1965. As the appellants had not by then 
filed their affidavit-in-reply, they were ad- 
journed at their instance for three weeks. 
The writ petitions again appeared on 
board on March 2, 1965. The appellant 
once again applied for and obtained a 
week’s adjournment to enable them to 
file their counter-affidavit. The writ peti- 
tions again came up for hearing on April 
27, 1965 and once again at the instance 
of the appellants they were put off to 
enable them to file their affidavit. The 
result was that they had to be adjourned 
beyond the summer vacation. 


9. On June 29, 1965, the Govern- 
ment cancelled the said notification by 
which the two temples of Vyankatesh 
Dev and Narayan Dev were declared to 
be public trusts. It was said that the 
appellants thereupon assumed that res- 
pondent 1 would not proceed with his 
special civil applications and on such as- 
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sumption they did not file their affidavit. 
But, according to-the High Court, it was 
pointed out on behalf of respondent 1 
that the said applications did not end 
with the cancellation of the said notifica- 
tion since the question of possession of 
the said survey numbers still remained 
for decision. 


10. On the reopening of the 
Court, the said applications appeared on 
board for hearing and continued to so 
appear until June 29, 1965. The appel- 
lants had, however, not filed any affida- 
vit until then, although on several occa- 
sions they had obtained adjournments for 
filing it. When the two applicatidns rea- 
ched hearing on June 29, 1965, counsel 
for the Government was also absent. 
Consequently, the High Court proceeded 
with the said applications ex parte and 
even delivered its judgment. At the end 
of the day, counsel for the Government 
appeared and requested that he should 
be heard. That request was granted and 
counsel was heard. His arguments con- 
tinued the next day. Even at that stage 
affidavit of the appellants was not ready. 
Counsel, therefore, asked for another 
adjournment, but the request was reject- 
ed. The arguments on behalf of the ap- 
pellants were not over on that day. Since 
the Division Bench hearing those argu- 
ments was busy with other matters, the 
said arguments could not be resumed 
until July 18, 1965. On July 13, 1965, 
the appellants sought to tender their 
reply affidavit. That request was turned 
down and the Court had finally to decide 
the special civil applications without there 
being any reply to them on behalf of the 
appellants, On that day the leamed 
Advocate-General appeared before the 
Court and sought to raise certain techni- 
cal points. These were rejected as being 
without any merit. He also applied that 
respondent 1 should be made to appear 
before the Court as a witness to enable 
the appellants to cross-examine him. No 
such notice having been previously given 
to respondent 1, he was not expect- 
ed to and was in fact not present in 
Court. The High Court rejected that ap- 
plication also on the ground of inordi- 
nate delay and also on the ground that 
the appellants had ample opportunity to 
traverse the statements made on affidavit 
by respondent 1 in his said special civil 
applications. Those statements, were ac- 
cording to the High Court evidence on 
affidavit and in the absence of their hav- 
ing been traversed, constituted a prima 
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facie case of his right to possession of 
the said survey numbers. The High 
Court ultimately allowed the said special 
civil applications and directed the appel- 
lants to hand over to respondent 1 pos- 
session of the said survey numbers. 


11. Mr. V. S. Desai, appearing 
for the appellants argued that the High 
Court erred in rejecting the appellants’ 


application for filing their counter- 
affidavit and thus enable them to cha- 
lenge the correctness of the state- 


ments made by respondent 1 in his two 
special civil applications. He also argued 
that the appellants were not to be blamed 
for not having filed their counter-af- 
fidavit in time since they were under the 
impression that the special civil applica- 
tions would not be proceeded with after 
the Government had cancelled the said 
notification. That notification, however, 
was cancelled on June 29th, 1965. Before 
that date the appellants had obtained ad- 
journments and had got the special civil 
applications put off for hearing beyond 
the summer vacation only on the ground 
that they should have time to prepare 
and file their affidavit. Though the ap- 
pellants had thus obtained time, they 
did not file their affidavit even on the re- 
opening of the High Court. Even when 
the special civil applications ` ultimately 
reached hearing on June 29, 1965, the 
counter-affidavit was not ready and was 
not filed. Indeed, counsel for the appel- 
lants was not even present when the 
special civil applications reached hearing 
and the hearing commenced. In these 
circumstances the High Court cannot be 
blamed when it rejected a fresh attempt to 
have the matters adjourned to enable the 
appellants to file an affidavit. The High 
Court also cannot be blamed for refus- 
ing to accept the affidavit on July 18th, 
1965, on the ground of inordinate delay. 
If, on that ground the High Court refus- 
ed in its discretion to permit the affidavit 
to be filed, it is impossible to say 
that that discretion was exercised wrong- 
ly or in breach of any principle or prac- 
tice. It was, no doubt, a pity that in such 
a case the High Court had to proceed 
with the special civil applications without 
the aid of a reply to them. But for 
that the appellants had clearly to blame 
themselves. The ground taken by the ap- 
pellants that they did not file the reply 
on the assumption that the special civil 
applications would not be proceeded with 
after the cancellation of the said noti- 
fication has no merit, firstly, because 
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the appellants were told, as the High 
Court has pointed out in its judgment, 
that the cancellation of the notification 
did not end the matter, and secondly, 
because the appellants were not willing 
after that cancellation to hand over the 
said survey numbers to respondent 1. 
There was, therefore, no ground for the 
appellants to assume that the special 
civil applications would not be proceed- 
ed with. In these circumstances it is im- 
possible to find any fault with the High 
Court for refusing to allow the counter- 
affidavit to go on record at that belated 
stage. Apart from the question-as to 
delay, that would have also meant a fur- 
ther adjournment to enable respondent 1 
to prepare and file his rejoinder. 


12. There being thus no reply to 
the two special civil applications, the High 
Court had to accept the statements made 
on affidavit by respondent 1 therein as 
prima facie evidence of his right to pos- 
session of the lands in question. Mr. 
Desai frankly told us that that was the 
inevitable result flowing from the absence 
of any counter-affidavit denying the as- 
sertions made on affidavit by respon- 
dent 1. The consequence of the absence 
of any reply affidavit was that Mr. Desai 
could not urge any specific ground upon 
which the judgment of the High Court 
could be challenged by him. 


18. That being the position, there 
is no alternative except to dismiss the 
appeals with costs. Respondent 1 will 
get the costs in one set only. Order ac- 
cordingly. 

Appeals dismissed. 
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Section 56 all the witness need not be 
found unwilling to give evidence. 


Brief Note: — (A) Though in order to 
attract operation of Section 56, the officer 
has to satisfy himself that witnesses are 
unwilling to give evidence in public, it is 
not necessary that all the witnesses must 
be found to be so unwilling. AIR 1956 
SC 585, Followed. (Para 6) 


Index Note: — (B) Bombay Police 
Act (22 of 1951), Section 56 — Proposed 
externee is not entitled to know specific 
particulars of the material allegations. — 
(X-Ref: Section 59.) 


Brief Note: — (B) Although a pro- 
posed externee is entitled, before an 
order of externment is passed under Sec- 
tion 56, to know the material allegations 
against him and their general nature, he 
is not entitled to be informed of specific 
particulars relating to the material allega- 
tions. But the terms of Sections 56 and 
59 must be strictly complied with and the 
slender safeguards offered by those pro- 
visions must be made available to him, 
AIR 1968 SC 1468, Followed. 

(Paras 9 and 10) 

Index Note: — (C) Bombay Police 
Act (22 of 1951), Section 56 — Period and 
area of externment depends on nature of 
data collected in each case. 


Brief Note: — (C) The externing au- 
thority must decide the period for which 
the order is to operate and the territo- 
ries to which it should extend. It de- 
pends on nature of the data collected in 
each case and no general formulation is 
possible. But there should not be greater 
restraint on personal liberty than is rea- 
sonable in the circumstances of the case. 

(Paras 15 and 16) 

Cases Referred: Chronological Paras 
(1972) Spl. Leave Petn. No. 487 of 

1972, D/- 20-9-1972 (SC). 19 
(1972) Criminal Appln. No. 149 of 

1972, D/- 8-3-1972 (Bom) 19, 20 
(1971) 73 Bom LR 442 = 1971 Mah 

LJ 633, Nabukhan Mohammed 

Hussein Khan v. S. Ramamurthi 11 
(1971) Criminal Appin. No. 332 of 

1971, D/- 29-4-1971 (Bom) 
(1970) Criminal Appln. Nos. 80 and 

93 of 1970, D/- 23-2-1970 (Bom) 19, 20 
AIR 1969 Bom 351 = 71 Bom LR 

79 = 1969 Cri LJ 1841, Balu Shiv- 

ling Dombe v. Divisional Magis- 

trate Pandharpur 
AIR 1968 SC 1468 = (1968) 3 SCR 

746 = 1969 Cri LJ 26, State of 
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Gujarat v. Mehboob Khan Osman 


Khan 

(1968) Criminal ApplIn. No. 1427 of 
1968, D/- 17-3-1968 (Bom) 

AIR 1956 SC 559 = 1956 SCR 506, 
= 1956 Cri LJ 1104, Hari Khemu 
Gawali v. Dy. Commr. of Police, 
Bombay 

ATR 1956 SC 585 = 1956 SCR 533 
= 1956 Cri LJ 1126, Bhagubhai 
Dullabhbhai Bhandari v. District 
Magistrate Thana 6, 10 

AIR 1952 SC 221 = 1952 SCR 787 
= 1952 Cri LJ 1147, Gurbachan 
Singh v. State of Bombay > 10 


Mr. S. B. Wad, Advocate, for Appel- 
lant; Mr. M. C. Bhandare, Sr. Advocate, 
(Mr. B. D. Sharma, Advocate, with him), 
for Respondent. 

The following Judgment of the Court 
was delivered by 


CHANDRACHUD, J.:— This ap- 
peal by special leave is directed against 
the judgment dated August 11, 197], of 
the High Court at Bombay, dismissing the 
petition filed by the appellant under Arti- 
cles 226 and 227 of the Constitution to 
challenge an order of externment passed 
by the Ist respondent. 


2. On October 9, 1969, a notice 
of even date was served on the appellant 
under Section 59 of the Bombay Police 
Act, 22 of 1951, asking him to appear 
before the Assistant Commissioner of 
Police, ‘M? Division, Bombay, in answer 
to the allegations contained in the notice. 
Briefly, the allegations were that the ap- 
pellant’s acts and movements were caus- 
ing harm, alarm and danger to the resi- 
dents of certain localities within the juris- 
diction of Vile Parle Police Station, that 
he was given to assaulting the residents 
of those localities either because they 
were suspected to be police informants 
or because they failed to accede to the 
demands of ‘money, that he had commit- 
ted robberies in the particular localities, 
that since March 1969, he had committed 
several acts of the above description and 
that witnesses were not willing to come 
forward to depose against him in public. 
The appellant appeared before the Assis- 
tant Commissioner of Police, offered his 
explanation and examined 16 witnesses 
to refute the allegations. He contended 
that the allegations were vague and gene- 
ral, that they were made at the instance 
of one Damayanti Deshpande who was 
inimical to him, that he was a social 
worker of some standing, that he was a 
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member of the Congress Party and that 
in two criminal cases which were filed 
against him he was acquitted in spite of 
the evidence Jed by the prosecution. 


3. Later, the appellant was heard 
by Shri G. M. Nadkarni, Deputy Com- 
missioner of Police, Zone-IV, Greater 
Bombay. On a consideration of the ex- 
planation and the evidence tendered: by 
the appellant, the Dy. Commissioner 
passed an order dated July 28, 1970, 
under Section 59 of the Act, externing 
him from the limits of Greater Bombay 
and the District of Thana, for a period 
of two years. The order of externment 
was directed to take effect within two 
days of the decision of two criminal cases 
which were then pending against the ap- 
pellant and in case he was sentenced in 
the aforesaid cases to a term of imprison- 
ment, the order was to take effect within 
two days from the date of his release 
from jail. Against that order, the appel- 
lant filed an appeal under Section 60 of 
the Act, to the 2nd respondent, the Gov- 
ernment of Maharashtra, but that appeal 
was dismissed on May 20, 1971, save with 
the modification that the externment was 
to be effective from May 81, 1971. 


4, The appellant then filed a peti- 
tion in the Bombay High Court under 
Articles 226 and 227 of the Constitution 
to challenge the order of externment. 
Two contentions were made in the High 
Court on behalf of the appellant; one, 
that the allegations contained in the 
show-cause notice were too vague to 
afford him a reasonable opportunity to de- 
fend himself and two, that his activities 
were at best confined to specific localities 
within the jurisdiction of the Vile Parle 
Police Station and therefore the order 
asking him to remove himself from the 
limits of the Districts of Greater Bombay 
and Thana was excessive and unreason- 
able. On the first contention, reliance 
was placed by the appellant on the judg- 
ment D/- 29-4-1971 of a Division Bench 
of the Bombay High Court in Criminal 
Appln. No. 332 of 1971, in which a simi- 
lar notice was struck down on the ground 
of vagueness. The learned Judges declin- 
ed to follow that judgment as, in their 
opinion, it was inconsistent with the view 
taken by this Court in State of Gujarat v. 
Mehboob Khan Usman Khan, (1968) 8 
SCR 746 = (AIR 1968 SC 1468). On the 
second contention, distinguishing the 
judgment of a Division Bench of the 
High Court in Balu Shivling Dombe v. 
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The Divisional Magistrate, Pandharpur, 
71 Bom LR 79 = (AIR 1969 Bom 351) 
and following a judgment D/- 17-3-1968 
of another Division Bench in Criminal 
Appln. No. 1427 of 1968, the learned 
Judges held that in the circumstances of 
the case it was reasonable to extern the 
from the limits of Greater 
Bombay as also of the Thana District. 
The correctness of this view is under 
challenge before us. 

5. Learned counsel appearing on 
behalf of the appellant has raised the fol- - 
lowing points: 

(i) The allegation that witnesses were 
not: willing to come forward to depose 
against the appellant in public is falsified 
by the very record of the present pro- 
ceedings. 

Gi) The particulars contained in the 
notice issued under Section 59 of the Act 
are. so vague that the appellant could not 
possibly meet the allegations made 
against him and thus he was denied rea- 
sonable opportunity to defend himself. 

(iii) The externing authority must 
pass a reasoned order or else the right of 
appeal would become illusory. 

(iv) The State Government also ought 
to have given reasons in support of the 
order dismissing the appeal. Its failure 
to state reasons shows non-application of 
mind; and 

(v) The order of externment imposes 
unreasonable restrictions on the personal 
liberty of the appellant in that, whereas 
his activities are alleged to be restricted 
to an area within the jurisdiction of the 
Vile Parle Police Station, the order of 
externment not only extends to the whole 
District of Greater Bombay but to the 
District of Thana also. 

6. Regarding the first point, it is 
urged that in Criminal Cases Nos. 2106/P 
of 1969 and 2337/P of 1969 which were 
filed against the appellant in the court 
of the learned Presidency Magistrate, 
22nd Court, Andheri, Bombay, five wit- 
nesses were examined by the prosecution 
in each case thereby falsifying the asser- 
tion that witnesses were not willing to 
come forward to depose against the ap- 
pellant in public. We cannot accept this 
contention. No connection is shown to 
exist between the two particular criminal 
cases and the incidents referred to in the 
externment order. Counsel attempted to 
establish that connection by saying that 
Damayanti Deshpande who was inimical 
to the appellant was the motive force be- 


appellant 
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hind the prosecutions as well as the ex- 
ternment proceedings. But the affidavit of 
the Deputy Commissioner has specifically 
denied that allegation. Besides, as held 
by this Court in Bhagubhai Dullabhabhai 
Bhandari v. The District Magistrate, 
Thana, 1956 SCR 583 = (AIR 1956 SC 
585), though, in order to attract the ope- 
ration of Section 56 of the Act, the offi- 
cer concerned has to satisfy himself that 
witnesses are not willing to come for- 
ward to give evidence in public, it is not 
necessary that all the witnesses must be 
found thus unwilling to give evi- 
dence. The circumstances therefore that 
in the two criminal cases certain wit- 
nesses came forward to depose against 
the appellant in public cannot falsify the 
assertion that witnesses were unwilling to 
give evidence against the appellant in 
public. 

7. On the second point, it is ne- 
cessary to call attention to the notice 
issued to the appellant, which was in 
these terms: 

“Notice under Section 59 of the Bom- 
may Police Act, 1961. 


Name, address and age, Shri Pan- 

dharinath Shridhar Rangnekar, Hindu, 28 

ears, Res. Hama Niwas, Nariman Road, 
Vile Parle (East), Bombay—57. 

Under Section 59 of the Bombay 
Police Act, 1951 (Bom. XXII of 1951) you 
are hereby informed that the following 
allegations are made against you in pro- 
ceedings against you under Section 56 of 
the said Act. 

In order to give you opportunity of 
tendering your explanation regarding the 
said allegations, I have appointed 9 A. M. 
on 16-10-1969 to receive your explanation 
and to hear you and your witness, if any, 
in regard to the said allegations. I Shri 
H. S. Joshi, Assistant Commissioner of 
Police ‘M Division, Bombay therefore 
require you to appear before me at Vile 
Parle Police Station on the said date viz., 
16-10-1969 at 9 A. M. for the said pur- 
pose and to pass a bond in the sum of 
Rs. 500/- for your attendance during the 
enquiry of the said proceedings. Should 
you fail to appear before me and to pass 
the bond as directed above, I shall pro- 
ceed with the enquiry in your absence. 

Take note. 


Allegations:— 


J. Since March 1969 in the localities 
of Nehru Road, Azad Road, Monghibai 
Road, Mahatma Gandhi Road, Ram Man- 
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dir Road and the areas adjoining thereto 
in the jurisdiction of Vile Parle Police 
Station, Greater Bombay your acts and 
movements are causing harm, alarm and 
danger to the residents of the aforesaid 
localities and areas in that, 


2. That you assault the residents 
of the aforesaid localities and areas either 
suspecting them of giving information to 
the police about your illegal activities or 
because they fail to accede to your de- 
mand of money which offences are 
punishable under Chapter XVI of the 
Indian Penal Code. 


8. That you commit robberies by 
extorting money and articles from the 
residents of the aforesaid localities and 
areas by means of assault and/or under 
threats of assaults which are offences 
punishable under Chapter XVII of the 
Indian Penal Code. 


4. That since March, 1969, you have 
committed several acts of the matter des- 
cribed in paras 1, 2 and 8 above. 


5. That the witnesses to your above 
described acts and movements are not 
willing to come forward and depose 
against you in public by reason of appre- 
hension on their part as regards the safety 
of their persons in that they apprehend 
danger to the safety of their person or 
property, if they do so. 

Dated 9-10-1969. 

H. S. Joshi, 3 

Assistant Commissioner of Police 

‘M’ Division, Bandra, Bombay.” 


8. Section 56 of the Act provides, 
to the extent material, that whenever it 
shall appear in Greater Bombay to the 
Commissioner (a) that the movements or 
acts of any person are causing or are 
calculated to cause alarm, danger or harm 
to person or property, or (b) that there 
are reasonable grounds for believing that 
such person is engaged or is about to be 
engaged in the commission of an offence 
involving force or violence or an offence 
punishable under Chapter XII, XVI or 
XVII of the Indian Penal Code, and when 
in the opinion of such officer witnesses 
are not willing to come forward to give 
evidence in public against such person by 
reason of apprehension on their part as 
regards the safety of their person or pro- 
perty, the said officer may by order in 
writing direct such person to remove him- 
self outside the area within the local 
limits of his jurisdiction or such area and 
any district or districts, or any part there- 
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of contiguous thereto, within such time 
as the said officer may prescribe and not 
to enter or return to the said area from 
which he was directed to remove himself. 
Under Section 58, an order of externment 
passed under Section 56 can in no case 
exceed a period of two years from the 
date on which it was made. The rele- 
vant part of Section 59 (1) provides that 
before an order under Section 56 is pass- 
ed against any person, the officer shall 
inform that person in writing “of the 
general nature of the material allegations 
against him” and give him a reasonable 
opportunity of tendering an explanation 
regarding those allegations. The propos- 
ed externee is entitled to lead evidence 
unless the authority takes the view that 
the application for examination of wit- 
nesses is made for the purpose of vexa- 
tion or delay. Section 59 also confers on 
the person concerned a right to file a 
written statement and to appear through 
an advocate or attorney. 


9. These provisions show that the 
reasons which necessitate or justify the 
passing of an externment order arise out 
of extraordinary circumstances. An order 
of externment can be passed under cl. (a) 
or (b) of Section 56 if, and only if, the 
authority concerned is satisfied that wit- 
nesses are unwilling to come forward to 
give evidence in public against the pro- 
posed externee by reason of apprehen- 
sion on their part as regards the safety 
of their person or property. A full and 
complete disclosure of particulars such 
as is requisite in an open prosecution 
will frustrate the very purpose of an ex- 
ternment proceeding. If the show-cause 
notice were to furnish to the proposed 
externee concrete data like specific dates 
of incidents or the names of persons in- 
volved in those incidents, it would be 
easy enough to fix the identity of those 
who out of .fear of injury to their per- 
son or property are unwilling to depose 
in public. There is a brand of lawless 
element in society which it is impossible 
to bring to book by established methods 
of judicial trial because in such trials 
there can be no conviction without legal 
evidence. And legal evidence is impossi- 
ble to obtain, because out of fear of re- 
prisals witnesses are unwilling to de- 
pose in public. That explains why Sec- 
tion 59 of the Act imposes but a limited 
obligation on the authorities to inform 
the proposed externee “of the general 
nature of the material allegations against 
him”. That obligation fixes the limits of 
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the correlative right of the proposed ex- 
teree, He is entitled, before an order 
of externment is passed under Section 
56, to know the material allegations 
against him and the general nature of 
those allegations. He is not entitled to 
be informed of specific particulars relat- 
ing to the material allegations. 


10. It is true that the provisions 
of Section 56 make a serious inroad on 
personal liberty but such restraints have 
to be suffered in the larger interests of 
society. This court in Gurbachan Sin 
v. The State of Bombay, 1952 SCR 787 
= (AIR 1952 SC 221) had upheld the 
validity of Section 27 (1) of the City of 
Bombay Police Act, 1902, which corres- 
ponds to Section 56 of the Act. Follow- 
ing that decision, the challenge to the 
constitutionality of Section 56 was re- 
pelled in 1956 SCR 533 = (AIR 1956 SC 
585). We will only add that care must 
be taken to ensure that the terms of 
Sections 56 and 59 are strictly complied 
with and that the slender safeguards 
which those provisions offer are made 
available to the proposed externee. 


11. In Hari Khemu Gawali v. 
The Dy. Commr. of Police, Bombay, 
1956 SCR 506 = (AIR 1956 SC 559), in 
which an order of externment was pass- 
ed under Section 57 of the Act, it was 
held by this court on an examination 
of the general scheme of the Act that 
the provisions of Sections 55, 56, 57 and 
59 cannot be held to be invalid on the 
grounds that only the general nature of 
the material allegations is required to 
be disclosed to the externee, and that 
it would be difficult for him to get the 
matter judicially examined. Sinha, J,, 
speaking for the majority, observed : 

“The grounds available to an ex- 
ternee had necessarily to be very limit- 
ed in their scope because if evidence 
were available which could be adduced 
in public, such a person could be dealt 
with under the preventive sections of 
the Code of Criminal Procedure, for 
example, under Section 107 or Section 
110. But the special provisions now 
under examination proceed on the basis 
that the person dealt with under any of 
the Sections 55, 56 or 57 is of such a 
character as not to permit the ordinary 
laws of the land being put in motion in 
the ordinary way, namely, of examining 
witnesses in open court who should be 
cross-examined by the party against 
whom they were deposing. The provi- 
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sions we are now examining are plainly 
intended to be used in special cases re- 
quiring special treatment, that is, 
which cannot be dealt with under the 
preventive sections of the Code of Cri- 
minal Procedure.” 


12. In (1968) 3 SCR 746 = (AIR 
1968 SC 1468), this Court, reversing the 
judgment of the High Court of Gujarat, 
rejected the argument that a notice sub- 
stantially similar to the one in the in- 
stant case was bad for vagueness. It 
was held that the person proposed to be 
externed was entitled to be informed of 
the general nature of the material alle- 
gations and not to the particulars of 
those allegations. As to the meaning of 
the phrase “general nature of the mate- 
tial allegations”, it was observed : 


“Without attempting to be exhaus- 
tive we may state that when a person 
is stated to be a ‘thief, that allegation is 
vague. Again, when it is said that ‘A’ 
stole a watch from X on a particular day 
and at a particular place’, the allegation 
can be said to be particular. Again, 
when it is stated that ‘X is seen at crow- 
ded bus stands and he picks pockets’ 
it is of a general nature of a material 
allegation. Under the last illustration, 
given above, will come the allegations, 
which, according to the Gujarat High 
Court, suffer from being too general, or 
vague. Considering it from the point of 
view of the party against whom an order 
of externment is proposed to be passed, 
it must be emphasised that when he has 
to tender an explanation to a notice, 
under Section 59, he can only give an 
explanation, which can be of a general 
nature. It may be open to him to take 
a defence, of the action being taken 
due to mala fides, malice or mistaken 
identity, or he may be able to tender 
proof of his general good .conduct, or 
alibi, during the period covered by the 
notice and the like.” 


18. We must therefore reject the 
argument that the particulars contained 
in the notice are vague. We endorse the 
view of the High Court that Criminal 
Application No. 332 of 1971 in which 
judgment was delivered on April 29, 
1971 by another Division Bench of that 
Court was not correctly decided, to the 
extent to which the notice therein was 
held to be vague. The view taken in 
that case is inconsistent with the view 
expressed by this court in Mehboob 
Khan’s case. 


cases: 
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14. The third and fourth points 
have the same answer as the second 
point just dealt with by us. Precisely for 
the reasons for which the proposed ‘ex- 
ternee is only entitled to be informed of 
the general nature of the material alle- 
gations, neither the externing authority 
nor the State Government in appeal can 
be asked to write reasoned order in the 
nature of a judgment. If those authorities 
were to discuss the evidence in the case, 
it would be easy to fix the identity of 
witnesses who were unwilling to depose 
in public against the proposed externee. 
A reasoned order containing a discussion 
of the evidence led against the externee 
would probably spark off another round 
of tyranny and harassment. 


15. As regards the last point, it 
is primarily for the externing authority 
to decide how best the externment order 
can be made effective, so as to subserve 
its real purpose. How long, within the 
statutory limit of 2 years fixed by Sec- 
tion 58, the order shall operate and to 
what territories, within the statutory 
limitations of Section 56 it should ex- 
tend, are matters which must depend 
for their decision on the nature of the 
data which the authority is able to col- 
lect in the externment proceedings. 
There are cases and cases and therefore 
no general formulation can be made 
that the order of externment must al- 
ways be restricted to the area to which 
the illegal activities of the externee ex- 
tend. A larger area may conceivably 
have to be comprised within the extern- 
ment order so as to isolate the externee 
from his moorings. 


6. An excessive order can un- 
doubtedly be struck down because no 
greater restraint on personal liberty can 
be permitted than is reasonable in the 
circumstances of the case. The decision 
of the Bombay High Court in 71 Bom 
LR 79 = (AIR 1969 Bom 351) is an in- 
stance in point where an externment 
order was set aside on the ground that 
it was far wider than was justified by 
the exigencies of the case. The activities 
of the externee therein were confined to 
the city of Pandharpur and yet the ex- 
ternment order covered an area as ex- 
tensive as the districts of Sholapur, 
Satara and Poona. These areas are far 
widely removed from the locality in 
which the externee had committed but 
two supposedly illegal acts. The exercise 
of the power was therefore arbitrary 
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and excessive, the order having been 
passed without reference to the purpose 
of the externment. 


17. But Balu Shivling’s case fur- 
nishes no analogy in the instant matter. 
A vast city like Bombay presents its 
own peculiar problems of law and order. 
It has an ever-growing industrial com- 
plex and the city has spread its arms 
far and wide. A fair proportion of its 
teeming population is mobile, with large 
multitudes streaming in and out of the 
city in the pursuit of their daily avoca- 
tions. An order of externment restricted 
to the particular area chosen by the ex- 
ternee for his unlawful activities and to 
a small periphery thereof would in such 
circumstances fail of its true purpose. 
It would be impossible to secure obedi- 
ence to such an order and its enforce- 
ment would raise practical problems 
which would impair the efficacy of the 
order. An order in the instant case if 
restricted, say, to the areas within the 
jurisdiction of the Vile Parle police sta- 
tion and its periphery would not serve 
its purpose. Rather than solving a prob- 
lem of law and order, it would create 
yet one more. 


18. That is why, on similar facts, 
the Bombay High Court has consistently 
repelled challenges made to externment 
orders on the ground that they extended 
not only to the district of Greater Bom- 
bay but to the district of Thana as well. 
In Criminal Application No. 1427 of 
1968 a Division Bench (Kotval, C. J. and 
Kamat, J.) observed in their judgment 
of March 17, 1968:— 


“In the present case the area of acti-- 


vity of the externee was undoubtedly 
stated to be Santacruz, but Santacruz is 
a fairly wide area. Moreover, it is very 
intimately connected with the surround- 
ing area of Thana district. It is common 
knowledge that Thana town in the sur- 
rounding area is also an area where large 
- industries have grown contiguous with 
the industrial area of Greater Bombay 
and that the entire industrial area is 
connected together by several means of 
communication including suburban trains 
of .which there are several during. each 
day, by taxis plying to and from Greater 
Bombay-and by bus services operating 
between Greater Bombay and several 
parts of Thana District. Therefore, the 
Police could reasonably have thought 
that it would not be sufficient to ask the 
petitioner to keep off only from the area 
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of Greater Bombay which has an equally 
busy and highly industrialised area con- 
tiguous to it. Therefore, the order was 
extended to Thana District.” 


19. A similar view was taken by 
Palekar and Gatne, JJ. im Criminal 
Applns. Nos. 80 and 98 of 1970 decided 
on 28-2-1970 (Bom.) by Tulzapurkar, J. 
in 73 Bom LR 442 at pp. 4538-454 and 
by Bhasme and Kania, JJ. in Criminal 
Application No. 149 of 1972 decided on 
8-3-1972 (Bom.). As against the judgment 
last mentioned the externee had filed 
special leave petition No. 487 of 1972 
in this court, one of the grounds stated 
therein being that the externment order 
was void because the externee was asked 
to remove himself not only out of the 
district of Greater Bombay but from the 
limits of Thana district as well. The 
petition was dismissed by this court 
(Palekar and Dwivedi, JJ.) on 20-9-1972. 


20. These judgments of the Bom- 
bay High Court have taken the view 
that the districts of Greater Bombay 
and Thana form, so to say, a single unit. 
Palekar, J. observes in his judgment in 
Criminal Applins. Nos. 80 and 93 of 1970 
(Bom.): 


“It may be that the area of opera- 
tion may be in a particular locality, but 
if the externment is limited to that area, 
then it might be impossible to prevent 
the externee from visiting that area 
every day. Any part in Bombay is easily 
connected by transport with any other 
part of Greater Bombay and also the 
Thana District, and if, for example, an 
externee is externed outside the limits 
of Greater Bombay, then he should not 
take more than 15 minutes to reach 
Kurla from a place like Thana if the 
latter is excluded from extermment. The 
very object of externment is to make it 
as difficult as possible to the externee to 
return to the field of his activities.” 
Tulzapurkar, J. expressed the same view 
by saying that 
“the contiguous area of Thana dis- 
trict is intimately connected with the 
industrial area of Greater Bombay with 
cheaper and quicker means of transport 
and communication.” 


According to Bhasme, J. who delivered 
the judgment of the Bench in Criminal 
AppIn. No. 149 of 1972 (Bom.) 


“By reason of the means of commu- 
nication and proximity, the districts of 
Greater Bombay and Thana are for all 
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practical purposes one local area or one 
district.” 
Deshmukh, J. in the 
appeal, says that 
“Greater Bombay and Thana dis- 
tricts are . intimately connected by 
several communications.” 
In matters of local colour and condi- 
tions the view so consistently expressed 
by the learned Judges of the High Court 
must, in our opinion, be accepted as 
correct, 


21. In the result the appeal fails 
and is dismissed. 


judgment under 


Appeal dismissed. 
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Index Note: — (A) Income-tax Act 
(1922), S. 7—Sialary — Assessee ap- 
pointed as Managing Director of a Com- 
pany—Assessee whether servant or an 
agent — Test for determination — 
Remuneration payable to the assessee, 
whether salary. 


Brief Note: — (A) Generally it 
may be possible to say that the greater 
the amount of direct control over the 
person employed, the stronger the con- 
clusion in favour of his being a servant. 
Similarly the greater the degree of in- 
dependence the greater the possibility 
of the services rendered being in the 
nature of principal and agent. It is not 
possible to lay down any precise rule 
of law to distinguish one kind of em- 
ployment from the other. The nature 
of the particular business and the nature 
of the duties of the employee will 
require to be considered in each case in 
order to arrive at a conclusion as to 
whether the person employed is a ser- 
vant or an agent. Though an agent as 
such is not a servant, a servant is gene- 
rally for some purposes his master’s 
implied agent, the extent of the agency 
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depending upon the duties or position 
of the servant. It is again true that a 
director of a company is not a servant 
but an agent inasmuch as the company 
cannot act in its own person but has 
only to act through directors who qua 
the company have the relationship of 
an agent to its principal. A Managing 
Director may have a dual capacity. He 
may both be a Director as well as em- 
ployee, depending upon the nature of 
his work and the terms of his employ- 
ment. Whether or not a Managing Direc- 
tor is a servant of the company apart 
from his being a Director can only be 
determined by the articles of associa- 
tion and the terms’ of his employment. 
(Paras 6, 7) 
Where the articles of association 
and terms and conditions of the agree- 
ment definitely indicate that the asses- 
see was appointed to manage the busi- 
ness of the Company in terms. of the 
articles of association and within the 
powers prescribed therein and under - 
the terms of the agreement he can be 
removed for not discharging the work 
diligently or if he is found not to be 
acting in the interest of the Company 
as Managing Director, then it can hard- 
ly be said that he is an agent of the 
Company and not a servant. 


The control which the company 
exercises over the assessee need not 
necessarily be one which tells him 
what to do from day to day. Nor does 
supervision imply that it should be a 
continuous exercise of the power to 
oversee or superintend the work 
to be done. The control and supervi- 
sion is exercised and is 
exercisable in terms of the articles of 
association by the Board of Directors 
and the company in its general meet- 
ing. The fact that power which is given 
to the Managing Director emanates 
from the articles of association which 
prescribes the limits of the exercise of 
that power and that the powers of the 
assessee have to be exercised within 
the terms and limitations prescribed 
thereunder and subject to the control 
and supervision of the Directors is in- 
dicative of his being employed as a ser- 
vant of the company. Hence remunera-~ 
tion payable to the assessee would be 
salary. (Case law discussed). 

(Paras 13, 14) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2396=82 ITR 835 
=1971 Tax LR 1558, Morvi Indus- 
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tries Ltd. v. Commr. of Inc. 
Tax 3, 4 
AIR 1966 SC 798=59 ITR 699, 
Commr. of Inc. Tax v. Manmohan 
Das 7 
AIR 1960 SC 997=40 ITR 17, 
Piyare Lal Adishwarlal v. Commr. 
of Inc. Tax 
(1964) 51 ITR 178=(1963) 2 Mad 
LJ 571, Commr. of Inc. Tax v. 
Nagi Reddy 11 
AIR 1960 SC 1269=39 ITR 611, 
Qamar Shaffi Tyabji v. Commr. 
of Excess Profit Tax, Hyderabad 8 
AIR 1957 SC 264=1957 SCR 152, 
Dharangadhra Chemical Works 
Ltd. v. State of Saurashtra 7 
AIR 1954 SC 364=25 ITR 449, 
- Lakshminarayan Ram Gopal v. 
Govt. of Hyderabad 9 
(1946) 14 ITR 606=1946 Com. Cas. 
172 (Bom), Commr. of Inc. Tax, 
Bombay v. Armstrong Smith 10, 11 
1941 SC 203 (Scot), Anderson v. 
- James Sutherland (Peterhead) 
Ltd. 


Mr. A K. Sen, Sr. Advocate (M/s. 
H. K. Puri and S. K. Dhingra, Advo- 
cates, with him), for Appellant; Mr. L. 
N. Sinha, Solicitor-General of India 
(M/s. B. D. Sharma and R. N. Sachthey, 
Advocates, with him), for Respondent. 

The following Judgment of the 
‘Court was delivered by 


JAGANMOHAN REDDY, J.:— The 
assessee and his wife owned a large 
number of shares in a private limited 
company engaged in the business of 
running hotels. By virtue of Art. 109 
of the Articles of Association of the 
said company, the assessee became the 
first Managing Director on terms and 
conditions agreed to and embodied in 
an agreement dated November 20, 
1955 between himself and the company. 
Under the said agreement, the assessee 
was to receive Rs. 2,000/- per month, a 
fixed sum of Rs. 500/- p.m. as car al- 
lowance, 10 per cent of gross profits 
of the company and he and his wife 
were entitled to free board and lodg- 
ing in the hotel. For the assessment 
year 1956-57 for which the accounting 
year is the year ending 30th September 
1955, the assessee was assessed in res- 
pect of ‘Rs. 53,913/- payable to him as 
10% of the gross profits of the com- 
pany which he gave up soon after the 
accounts were finalised but before they 
were passed by the general meeting of 
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the shareholders. The above amount 
was given up by him because the com- 
pany would not be making net profits 
if the stipulated commission was paid 
to him. The assessee claimed that the 
amount given up by him was not lia- 
ble to be included in his total income 
because the amount had not accrued to 
him at all, at any rate, in the account- 
ing year ended 31st March 1956 and 
that even assuming that it had accrued 
in the account year ended 31st March 
1956, it is not taxable under S. 7 or 
S. 10 of the Indian Income-tax Act, 
1922 (hereinafter called the ‘Act’). The 
Income-tax Officer, the Appellate 
Assistant Commissioner, the Tribunal 
and on a reference under S. 66 (1) the 
High Court have all held that the 10% 
commission on gross profits amounting 
to Rs. 53,913/- was taxable as ‘salary’ 
under S. 7 of the Act and that the 
income had accrued to the assessee 
during the previous year. Against the 
judgment of the High Court, this ap- 
peal is by special leave. 


2. The questions of law which 
were referred to the High Court under 
S. 66 (1) of the Act are as follows: 


1. Whether the sum of Rs. 53,913/- 
was a revenue receipt of the assessee 
of the previous year? 

2. Whether the amount is charge- 
able under S. 7 or S. 10 of the Income- 
tax Act? 

3. If the amount is chargeable 

under Section 10, is the assessee entitl- 
ed, to a deduction of Rs. 53,913/- under 
S. 10 (1) or S. 10 (2)? 
The High Court answered the first 
question in the affirmative and in 
favour of the revenue, and on the se- 
cond question it was of the view that 
the amount payable as commission was 
chargeable under S. 7 as salary and not 
under S. 10 of the Act. On this view, it 
did not think it necessary to answer 
the third question. 


3. When the matter came up 
earlier, this court on November 9, 1971 
considered it necessary to call for a fur- 
ther statement of the case from the 
Tribunal on the third question on the 
basis of the materials before it and 
having regard to the decision of Morvi 
Industries Ltd. v. Commr. of Income- 
tax, 82 ITR 835 = (AIR 1971 SC 2396). 
The Tribunal in its supplementary 
statement of case has answered the 
question against the assessee and in 
favour of the Department in holding 
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that the assessee is not entitled to a 
deduction of the sum of Rs. 53,913/- 
either under S. 10 (1) or 10 (2) of the 
Act. 

4. It is not disputed that the 
commission payable to him would bea 
revenue receipt nor is it disputed that 
if it is chargeable under S. 7 no other 
question would arise having regard to 
the finding based on the decision in 
Morvi Industries case, 82 ITR 835 = 
(AIR 1971 SC 2396) (supra) that the 
amount of Rs. 53,913/- had accrued to 
the assessee in the year of account, It is 
therefore necessary for us to consider 
whether the 10 per cent gross profits 
payable to the assessee under the terms 
of the agreement appointing him as 
the Managing Director is liable to be 
assessed as salary or under the head 
Sncome from business. It may be 
mentioned that ‘salary’ under S. 7 of 
the Act includes also commission, wa~ 
ges, perquisites etc. 

5. On behalf of the assessee, 
it was contended that in order to as- 
sess the income as salary it must be 
held that there was a relationship of 
master and servant between the com- 
pany and the assessee. For such a rela- 
tionship to exist, it must be shown that 
the employee must be subject to the 
supervision and control of the employer 
in respect of the work that the em- 
ployee has to do. Where, however, there 
is no such supervision or control it will 
be a relationship of principal and agent 
or an independent contractor. Applying 
these tests, it is submitted that the ap- 
pointment of the assessee as a Manag- 
ing Director is not that of a servant 
but as an agent of the company and ac- 
cordingly the commission payable to 
him is income from business and not 
salary. In support of this contention, 
reference has been made to Halsbury’s 
Laws of England, Bowstead on Agency 
and treatises on Company Law by Pal- 
mer, Gower, Penington and Buckley. 


6. There is no douvt that for 
ascertaining whether a person is a ser- 
vant or an agent, a rough and ready 
test is, whether, under the terms of 
his employment, the employer exercises 
a supervisory control in respect of the 
work entrusted to him. A servant acts 
under the direct control and supervi- 
sion of his master. An agent, on the 
other hand, in the exercise of his work 
is not subject to the direct control or 
supervision of the principal, though he 
is bound to exercise his authority in 
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accordance with all lawful orders and 
instructions which may be given to him 
from time to time by his principal. 
But this test is not universal in its ap- 
plication and does not determine in 
every case, having regard to the nature 
of employment, that he is a servant. A 
doctor may be employed as a medical 
officer and though no control is exer- 
cised over him in respect of the man- 


ner he should do the work nor 
in respect of the day to day 
work, he is required to do, he may 


nonetheless be a servant if his employ- 
ment creates a relationship of master 
and servant. Similar is the case of a 
chauffeur who is employed to drive the 
car for his employer. If he is to take 
the employer or any other person at 
his request from place ‘A’ to place ‘B’ 
the employer does not supervise the 
manner in which he drives between 
those places. Such examples can be 
multiplied. A person who is engaged to 
manage a business may be a servant or 
an agent according to the nature of his 
service and the authority of his em- 
ployment. Generally it may be possible 
to say that the greater the amount of 
direct control over the person employ- 
ed, the stronger the conclusion in favour 
of his being a servant. Similarly the 
greater the degree of independence the 
greater the possibility of the services 
rendered being in the nature of princi- 
pal and agent. It is not possible to lay 
down any precise rule of law to dis- 
tinguish one kind of employment from 
the other. The nature of the particular 
business and the nature of the duties 
of the employee will require to be con- 
sidered in each case in order to arrive 
at a conclusion as to whether the per- 
son employed is a servant or an agent. 
In each case the principle for ascertain- 
ment remains the same. 


{: Though an agent as such is 
not a servant, a servant is generally for 
some purposes his master’s implied 
agent, the extent of the agency depend- 
ing upon the duties or position of the 
servant. It is again true that a director 
of a company is not a servant but an 
agent inasmuch as the company cannot 
act in its own person but has only to 
act through directors who qua the com- 
pany have the relationship of an agent 
to its principal. A Managing Director 
may have a dual capacity. He may both 
be a Director as well as employee. It is 
therefore evident that in the capacity 
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of a managing director he may be 
regarded as having not only the capa- 
city as persona of a director but also has 
the persona of an employee, or an agent 
depending upon the nature of his work 
and the terms of his employment. 
Where he is so employed, the relation~ 
ship between him as the Managing 
Director and the Company may be 
similar to a person who is employed asa 
servant or an agent for the term ‘em- 
ployed’ is facile enough to cover any 
of these relationships. The nature of 
his employment may be determined by 
the articles of association of a company 
and/or the agreement if any, under 
which a contractual relationship be- 
tween the Director and the company 
has been brought about, whereunder 
the Director is constituted an employee 
of the company: if such be the case, 
his remuneration will be assessable as 
salary under Sec. 7. In other words, 
whether or not a Managing Director is 
a servant of the company apart from 
his being a Director can only be deter- 
mined by the articles of association and 
the terms of his employment. A simi- 
lar view has been expressed by the 
Scottish Court of Session in Anderson 
v. James Sutherland (Peterhead) Limi- 
ted 1941 SC 203, where Lord Normand 
at p. 218 said: 

vacua the managing director has 
two functions and two capacities. Qua 
managing director he is a party to a 
contract with the company, and this 
contract is a contract of employment; 
more specifically I am of opinion that 
it is a contract of service and not a con- 
tract for service.” 

A number of cases have been referred 
before us but the conclusion in each of 
the decisions turned on the particular 
nature of employment and the facts 
disclosed therein. In each of these deci- 
sions the “context played a vital part 
fn the conclusions arrived at.” In Com- 
mr. of Income-tax v. Manmohan Das 
59 ITR 699 = (AIR 1966 SC 798) this 
Court had occasion to consider the case 
of employment by a bank of a trea- 
surer for its branches, sub-agencies and 
pay offices where he had to perform 
the duties, liabilities and responsibili- 
ties which by custom or contract usual- 
ly devolved upon a treasurer as well 
as those specified in the agreement. The 
treasurer had to provide the staff for 
the cash section of the bank; he had 
power to suspend, transfer or dismiss 
any member of the staff and to ap- 
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point any other person in his place. He 
was responsible for all the acts of the 
staff so appointed which resulted in 
loss or damage to the bank and was res- 
ponsible for the protection of the pro- 
perty of the bank and for the receipt of 
any bad money, or base money etc., was 
requested to transmit from one place to 
another, under guard provided by the 
bank, moneys, documents and proper- 
ties of the bank. It was held that though 
the office of the treasurer was created 
by the agreement and that he held 
office under it, that was not decisive 
of the question whether the remunera- 
tion earned by him was as a servant of 
the bank. Receipt of remuneration for 
holding an office did not necessarily 
give rise to the relationship of master 
and servant between the holder of the 
office and the person who paid the 
remuneration. It was held that the 
treasurer was not a servant of the bank 
and the remuneration received by him 
was not salary. Referring to the obser- 
vations of Bhagwati, J. in Dharanga-« 
dhra Chemical Works Ltd. v. State of 
Saurashtra. 1957 SCR 152 at p. 157 = 
(AIR 1957 SC 264), Shah, J. observed 
(at p. 707) that the correct method of 
approach would be to consider whether 
having regard to the nature of the 
work, there was due control and super- 
vision by the employer. In Piyare Lal 
Adishwar Lal v. Commr. of Income~tax, 
40 ITR 17=(AIR 1960 SC 997), Kapur, 
J. said (at p. 24) that: 

“It is difficult to lay down any one 
test to distinguish the relationship of 
master and servant from that of an 
employer and independent contractor. 
In many cases the test laid down is 
that in the case of master and servant, 
the master can order or require what 
is to be done and how it is to be done but 
in the case of an independent contractor 
an employer can only say what is to 
be done but not how it shall be done. 
But this test also does not apply to all 
cases, e.g. in the case of ship’s master, 
a chauffeur ora reporter of a news- 
paper...... In certain cases it has been 
laid down that the indicia of a con- 
fract of service are (a) the master’s 
power of selection of the servant (b) 
the payment of wages or other remu- 
nerations (c) the master’s right to con- 
trol the method of doing the work and 
(d) the master’s right to suspension or 
dismissal.” 


8.. Learned advocate for the ap- 
pellant relies on the decision of Qamar 
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Shaffi Tyabji v. Commissioner of E.P.T. 
Hyderabad, 39 ITR 611 = (AIR 1960 
SC 1269). That was a case which turn- 
ed upon the nature of the contract en- 
tered into between the industrial trust 
fund and the assessee which in turn was 
governed by the agreements between 
the company and the trustees. Under 
the latter agreements, the trustees were 
given general conduct and management 
of the business and affairs of the mills 
and were entitled to appoint employees 
and delegate to other persons all or any 
of the powers ete. under the agreement 
subject to the approval of the Board of 
Directors, By separate agreements made 
at the same time the trustees were also 
appointed selling agents of the mills 
and by two supplemental agreements 
they were given power to delegate all 
or any of their powers to other persons 
on such terms and conditions as they 
may think fit subject to the approval 
of the Board of Directors of the com- 
pany. The trustees appointed the asses- 
see under these terms as their delegate. 
In those circumstances, it was held that 
the appellant was neither a servant nor 
a mere sub-agent. He was an agent of 
the principal for such part of the busi- 
ness of the agency as was entrusted to 
him inasmuch as the trustees as agents 
had express authority to name another 
person to act for the principal in the 
business of the agency and they named 
the appellant with the approval of the 
Board of Directors. 


9. A similar view was taken by 
this Court in Lakshminarayan Ram 
Gopal v. Govt. of Hyderabad, 25 ITR 
449 = (AIR 1954 SC 364), Bhagwati, J. 
speaking for the Court held that the 
assessee under the managing agency 
agreement, having regard to certain 
indicia discernible from that agreement 
was an agent. At p. 458 the functions 
of the assessee which were inconsistent 
with his being a servant were specifi- 
ed. They were:— 


1. The power to assign the agree- 
ment and the rights of the appellant 
thereunder; 


2. The right to continue in em- 
ployment as the agents of the company 
for a period of 30 years until the ap- 
pellants of their own will resign; 


3. The remuneration by way of 
commission of 21/2 per cent of the 
amount of sale proceeds of the produce 
of the company; and 
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_ 4. The power of sub-delegation of 
functions given to the agent under 
Art. 118. - 

All these circumstances went to esta- 
blish that the appellants were the 
agents of the company and not merely 
the servants remunerated by wages or 
salary. 

10. In Commr. of Income-tax 
Bombay v. Armstrong Smith (1946) 
14 ITR 606 (Bom) Stone, C. J. 
and Kania, J. had: held that under the 
terms of an agreement the Managing 
Director was a servant of the company. 
There they had to consider a case 
where the articles of association of the 
company provided that the assessee 
was to be the Chairman and Managing 
Director of the Company until he re- 
signed office or died or ceased to hold 
at least one share in the capital 
of the company, that all the other 
directors were to be under i 
control and were bound to con- 
form to his directions in regard to 
the company’s business; that his 
remuneration was to be voted by 
the company at its annual general meet- 
ing and that the sum received by him 
for managing the company’s business 
which arose from out of the contractual 
relationship with the company provid- 
ed by the articles for performing the 
Services of managing the company’s 
business. In these circumstances it 
was held that the ‘remuneration was 
taxable under Section 7 and not under 
Section 12 of the Act. It appears that 
a large number of English cases were 
cited but these were not referred 
a C. J. observed (at pp. 609- 

“We have been referred to quite a 
large number of English cases the effect 
of which, I think, be summarised by 
saying that a director of a company as 
such is not a servant of the company 
and that the fees he receives are by 
way of gratuity, but that does not pre- 
vent a director or a managing director 
from entering into a contractual rela- 
tionship with the company, so that, 
quite apart from his office of director 
he becomes entitled to remuneration as 
an employee of the company. Further 
that_relationship may be created either 
by a service agreement or by the arti- 
cles themselves. Now, in this case there 
is no question of any service agreement 
outside the articles and, therefore, the 
relationship between the company and 
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the assessee, Mr. Smith, depends upon 
the articles.” (emphasis ours) 

11. .In Commr. of Income-tax v- 
Nagi Reddy, (1964) 51 ITR 178 (Mad), 
the Madras High Court was consider- 
ing the case of a Managing Director of 
a film company who was also the 
Managing Director of another film com- 
pany on similar terms and remunera- 
tion, namely that he was to get 
a monthly remuneration of Rupees 
500/- and in addition a commis- 
sion on net profits. The question 
there was. whether the remunera- 
tion received by him as Managing Direc- 
tor from these two companies was 
income from business assessable under 
S. 10 of the Act. In that case a refer- 
ence was made to the Bombay decision 
in (1946) 14 ITR 606 (Bom) (supra). 

12 A detailed consideration of 
all the cases cited and the passages 
from text books referred to before us 
do not assist us in coming to the con- 
clusion that the test for determining 
whether the person employed by a com- 
pany is a servant or agent is solely de- 
-pendent on the extent of supervision 
and control exercised on him. The real 
question in this case is one of construc- 
tion of the articles of association and 
the relevant agreement which was en- 
tered into between the company and 
the assessee. If the company is itself 
carrying on the business and the asses- 
see is employed to manage its affairs 
in terms of its articles and the agree- 
ment, he could be dismissed or his em- 
ployment can be terminated by the 
company if his work is not satisfactory, 
it could hardly be said that he is not a 
servant of the company. Article 109 of 
the articles of association before its 
amendment and relevant for the period 
which we are conside:ing provided 
that he shall be the Managing Director 
of the company for 20 years on terms 
and conditions embodied in the agree- 
ment. Article 136 states that subject to 
the aforesaid agreement, the general 
management of the business of the 
company shall be in the hands of the 
Managing Director of the company who 
shall have power and authority on be- 
half of the company to do the several 
things specified therein which are usu- 
ally necessary and desirable for the 
management of the affairs of the com- 
pany. Article 137 provides that the 
receipts signed by the Managing Direc- 
tor or on his behalf for any mioneys or 
goods or property received in the usual 
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course of business of the company shall 
be effectual discharge on behalf of and 
against the company for moneys, funds 
etc. It further provides that the Manag- 
ing Director shall also have power to 
sign cheques on behalf of the company. 
Under Art. 138 he is authorised to sub- 
delegate all or any of the powers. Arti- 
cle 139 enjoins that notwithstanding 
anything contained in those arti- 
cles the Managing Director is ex- 
pressly allowed generally to work - 
for and contract with the com- 
pany and specifically to do the 
work of agent to and Manager of and 
also to do any other work for the com- 
pany upon such terms and conditions 
and on such remuneration as may from 
time to time be agreed upon between 
him and the Directors of the Company. 
Art. 140 specifies powers in addition to 
the powers conferred on him as the 
Managing Director. Under Art. 141 the 
Managing Director shall have charge 
and custody of all the property, books 
of account, papers, documents and 
effects belonging to the said company 
wheresoever situate. Article 142 pro- 
vides that the Managing Director shall 
work for the execution of the decisions 
that may be arrived at by the Board 
from time to time and shall be 
empowered to do all that may be neces- 
sary in the execution of the decisions of 
the management of the company and 
shall do all things usual, necessary or 
desirable in the management of the 
affairs of the company or carrying out 
its objects. Cl. (k) of the agreement 
dated 29-11-1955 stipulates: 

“That the said Ram Pershad shall 
be at liberty to resign the said office 
upon giving three months’ notice to the 
company of his desire to do so. If the 
said Managing Director is found to be 
acting otherwise than in the interests 
of the company or is found to be not 
diligent to his duties as a Managing 
Director, the company in General Meet- 
ing may terminate his services before 
the expiry of the said period of 20 
years.” 

The other terms of the agreement enu- 
merate the powers and duties given to 
him under the articles of association. 


13. A perusal of the articles and 
terms and conditions of the agreement 
definitely indicates that the assessee 
was appointed to manage the business 
of the company in terms of the articles 
of association and within the powers 
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prescribed therein. Reference may par- 
ticularly be made to Arts. 139 and 142 
to indicate the nature of the control 
imposed by the company upon the 
Managing Director. Under the former 
the additional work which he can do as 
an agent or manager of the company 
can be done on terms and conditions 
and on such remuneration as can be 
agreed upon between him and the 
Directors of the Company and under 
the latter he had to execute the deci- 
sions that may be arrived at by the 
Board from time to time. The very 
fact that apart from his being a Manag- 
ing Director he is given the liberty to 
work for the company as an agent is 
indicative of his employment as a 
Managing dircetor, not being that of an 
agent. Several of the clauses of Art. 140 
as pointed out by the High Court speci- 
fically empower the Board of Directors 
to exercise control over the Managing 
Director, such, for instance to accept 
the title of the property to be sold by 
the company, providing for the welfare 
of the employees, the power to appoint 
attorneys as the Directors think fit ete. 
As pointed out earlier under the terms 
of the agreement he can be removed 
within the period of 20 years for not 
discharging the work diligently or if 
he is found not to be acting in 
the interest of the company as Manag- 
ing Director. These terms are inconsis~ 
tent with the plea that he is an agent 
of the company and not a servant. 
The control which the company exer- 
cises over the assessee need not neces- 
sarily be one which tells him what to 
do from day to day. That would be 
a too narrow view of the test to de- 
termine the character of the employ- 
ment. Nor does supervision ‘imply 
that it should be a continuous exercise 
of the power to oversee or superintend 
the work to be done. The contro] and 
supervision is exercised and is exercis- 
able in terms of the articles of associa- 
tion by the Board of Directors and the 
Company in its general meeting. As 
a Managing Director he functions also 
as a member of the Board of Directors 
whose collective decisions he has to 
carry out in terms of the articles of as- 
sociation and he can do nothing which 
he is not permitted to do. Under 
Section 17 (2) of the Indian Companies 
Act 1913 Regulation No. 71 of Table 
A which enjoins that the business of 
the company shall be managed by the 
directors is deemed to be contained in 
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the articles of association of the com- 
pany in identical terms or to the same 
effect. Since the Board of Directors 
are to manage the business of the Com- 
pany they have every right to control 


- and supervise the assessee’s work when- 


ever they deem it necessary. Every 
power which is given to the Managing 
Director therefore emanates from the 
articles of association which prescribe 
the limits of the exercise of that power. 
The powers of the assessee have to be 
exercised within the terms and limita- 
tions prescribed thereunder and sub- 
ject to the control and supervision of 
the Directors which in our view is in- 
dicative of his being employed as a 
servant of the company. 

14. We would therefore hold 
that the remuneration payable to him 
is salary. In this view, the other 
questions need not be considered, and 
the appeal is dismissed with costs. 


Appeal dismissed. 
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i R. Ramamurthi Aiyar (dead) by 
L. Rs., Appellant v. Raja V. Rajeswara~ 
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Index Note:— (A) Civil P. C. 
(1908), O. 23, R. 1 — Suit for partition 
— Withdrawal of suit — (X-Ref. :— 
Partition Act (1893), Ss. 2, 3). 


Brief Note:— (A) If any vested 
right comes into existence before the 
prayer for withdrawal is made under 
Order 23, Rule 1 the Court is not bound 
to allow withdrawal. As soon as a 
shareholder applies for leave to buy 
at a valuation the share of the party 
asking for a sale under Section 3 of 
the Partition Act he obtains an advan- 
tage in that the Court is bound there- 
after to order a valuation and after 
getting the same done to offer to sell 
the same to such shareholder at the 
valuation so made. The plaintiff can- 
not be allowed to withdraw the suit 
after the defendant has gained or 
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acquired the advantage or the privilege 
of buying the share of the plaintiff in 
accordance with the provisions of Sec- 
tion 3 (1), AIR 1925 Bom 425, Relied 

n. (Paras 7, 12) 

Index Note :— (B) Partition Act 
(1893), S. 2 — “It appears to the Court 
that .ceccossecceocseesceeeee & division of the 
property cannot reasonably or conve- 
niently be made” — Meaning of. 

Brief Note :— (B) The language of 
Section 2 does not appear to make it 
obligatory on the Court to give a posi~ 
tive finding that the property is inca- 
pable of division by metes and bounds. 
Tt should only “appear” that it is not 
so capable of division. (Para 13) 

Index Note:— (C) Partition Act 
(1893), S.3 (1) — “Any other share- 
holder applies for leave to buy at a 
valuation” — Formal application not 
necessary. 


Brief Note :— (C) S. 3 (1) does not 
contemplate a formal application being 
filed in every case. The words employed 
therein simply mean that the other 
shareholder has to inform the Court or 
to notify to it that he is prepared to 
buy at a valuation the share of the 
party asking for sale. Where the de- 
fendant said in his written statement 
that in case the Court held that the 
property in question was incapable of 
division into two shares he was ready 
and willing to buy the plaintiff’s share 
in the suit at a valuation to be made 
in such a manner as the Court might 
think proper this was sufficient com- 
pliance with the requirement of Sec- 
tion 3. (Para 13) 
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The following Judgment of tħe 
Court was delivered by 


_ GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Madras High Court arising out of a 
suit for partition instituted on the ori- 
ginal side of that Court. 


2. Raja V. Rajeswara Rao the 
respondent herein and Raja V. Mahes- 
wara Rao (deceased) who were brothers 
owned the cinema known as Odeon at 
Woods Road, Madras in equal shares, 
This property was leased out by them 
to Isherdas Sahni and Bros. In 1965 
Raja Maheswara Rao filed a suit in 
which it was stated that apart from 
other properties owned by the two 
brothers Odeon Cinema which consist- 
ed of land, buildings, theatre, furniture, 
talkie equipment etc. was owned by 
them in equal shares. The lease in 
favour of Isherdas Sahni & Bros. was 
to expire on April 30, 1967. As we are 
concerned only with the cinema pro- 
perty in the present case it is unneces~ 
sary to refer to the pleadings relat- 
ing to other properties belonging to the 
two brothers. In Para 11 of the plaint 
it was pleaded that having regard to 
the nature of the property it was not 
possible or feasible or convenient to 
divide it into two halves by metes 
and bounds. It was prayed that the 
Court in exercise of its inherent juris- 
diction should direct the property to 
be sold by publie auction and pay the 
plaintiff his 1/2 share in the net pro- 
ceeds, the sale being subject to the 
lease in favour of Isherdas Sahni and 
Bros. In the written statement filed 
by Raja Rajeswara Rao it was de- 
nied that the Odeon Cinama property 
was not capable of division into two 
halves by metes and bounds and it was 
averred that such a division was not 
only possible but it would be also just 
and proper. The right of the plaintiff 
in the suit to invoke the inherent powers 
of the Court for a decree for sale was 


a 
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denied. Paras 6 and 7 are reproduced 
below: 
“6 The defendant submits that the 
suit property is very easily capable of 
division by metes and bounds into 
two shares. The defendant wants to 
retain his share of the suit property 
and he does not want to sell or part 
with the property. The plaintiff is not 
entitled to a decree for sale of the 
suit property. 

7. In the event of this Honourable 
Court holding that the suit property 
fs incapable of division into two shares. 
.the defendant submits that he is ready 
and willing to buy the plaintiff’s share 
in the suit property and prays that 
this Honourable Court may be pleased 
to order a valuation of the plaintiff's 
share to be made in such manner as 
this Honourable Court may think fit 
and proper and offer to sell the said 
share to the defendant at the price so 
ascertained with suitable directions in 
that behalf. The defendant is willing 
to buy the plaintiff’s share”. 

Para 12 was to the effect that in 
the event of the Court ordering sale 
of the suit property a decree might be 
passed in favour of the defendant for 
the purchase of the plaintiff’s share at 
a valuation determined by the Court. 
On July 26, 1965 the Court appointed 
a Commissioner for the purpose of de~ 
termining various matters which would 
enable the Court to decide whe- 
ther the 
division by metes and bounds- 
It appears that before the commis- 
sioner the defendant consistent- 
ly pressed for a scheme being suggest- 
ed by which division of the property 
in dispute could be effected, The re- 
port of the Commissioner dated August 
27, 1965 indicates that he had consider- 
able difficulty in suggesting a division. 
This is what he said: 

“My submission would therefore 
be that though the property could be 
divided in the manner desired by the 
defendant the space which is shown 
> RSG ica dcdheseedde sass its situation is such 
_ that business of the type contem- 
plated by the defendant could not be 
Started therein without detriment 
to the functioning of the theatre.” 

It is clear from the order of the Tearn- 
ed Single Judge that the prima facie 
impression which he had formed after 
inspection of the property was that it 
was not capable of division by metes 
and bounds. He had given no final 
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decision on the matter when an oral 
application was made by the plaintiff 
for withdrawing the suit with liberty 
to institute a fresh suit. An objection 
was raised before the trial Judge that 
because the defendant had invoked the 
provisions of Section 3 of the Partition 
Act the plaintiff could not be permitted 
to withdraw the suit. The trial Judge 
however, took the view that so long as 
a preliminary decree had not been 
passed in the partition suit it was open 
to the plaintiff to withdraw the same. 
Considering the question whether 
liberty should be granted tio bring a 
fresh suit under O. 23, R. 1, the trial 
Judge treated it to be axiomatic that in 
a suit for partition or redemption when 
a plaintiff withdraws his suit he will - 
be entitled to file a fresh suit as the 
cause of action is a recurring one, 
This is what the trial Judge said :— 
“Even if the plaintiff is not grant- 
ed permission, under Order 23, Rule 1, 
Civil Procedure Code, he will neverthe- 
Jess have a right to file a suit for parti- 
tion at any time he pleases. In view 
of this obvious right of the plaintiff, it 
has to be held that the plaintiff is 
entitled, particularly. in terms of 
Order 23, Rule 1, to bring a fresh 
suit.’ 
The suit was dismissed as withdrawn. 
3. On October 14, 1966, Raja 
Maheswara Rao sold his half share 
in Odeon to N. C. Subramaniam and 
his sons who in their turn sold that 
share to Isherdas Sahni and Brothers 
(P) Ltd., on January 19, 1970. Raja 
Rajeswara Rao who was defendant in 
the original suit filed an appeal to the 
Division Bench of the High Court. 
During the pendency of the appeal the 
plaintiff died leaving a will and by an 
order passed by the Court on October 
13, 1967 the executor appointed by the 
plaintiff under the will was implead- 
ed as second respondent in the appeal. 
4. The Division Bench of the 
High Court, considered that the follow- 
ing questions arose for determination: 
(1) Whether the Court has an in- 
herent power of sale of the propertv 
which is not capable of division apart 
from the provisions of the Partition Act 
and whether the plaintiff invoked only 
such an inherent power and not the 
P under Section 2 of the aforesaid 
ct. 


'(2) Whether the plaintiff having 
invoked the jurisdiction of the Court 
under Section 2 of the Partition Act 
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. is entitled to withdraw the suit under 
Order 23, Rule 1 of the Civil Procedure 
Code at the same time reserving his 
right to file a fresh suit on the same 
cause of action? i 

(3) At what stage should the re- 
quest under Section 2 be made and 

(4) Has the defendant who has in- 
voked the jurisdiction of this Court 
under Section 3 of the Partition Act 
an indefeasible right to compel the 
plaintiff to sell the plaintiff's half share 
to him at a valuation and prevent the 
plaintiff from withdrawing the suit? 
On the first question the High Court 
expressed the view that the Partition 
Act conferred on the Court in a suit for 
partition a power of sale in certain 
specified circumstances. No general 
power of sale could be spelt out from 
the provisions of that Act. It was 
held that Section 2 of the Partition 
Act had been invoked by the plaintiff 
and the plaintiff could not withdraw a 
suit in the circumstances of the present 
-case. It was further held that the 
request of the defendant under S. 3 (1) 
of the Partition Act must be inquired 
into by the trial judge. Accordingly 
the appeal was allowed and the trial 
judge was directed to restore the suit 
to his file and frame the necessary ad- 
ditional issue and proceed to dispose of 
the request made by the defendant 
under S. 3 (1) of the Act in accordance 
with law. The present appeal has 
been brought against that judgment. 

5e During the pendency of the 
appeal in this court Ramamurthi Iyer 
the executor appointed by the will of 
Jate Raja Maheswara Rao, who had fil- 
ed the appeal here, died on December 
24, 1971. Smt. J. Padmini wife of M. 
Jayaraj filed C. M. P. 2227/72 for be- 
ing brought on record as the second ap- 
pellant on the ground that she was the 
only person competent to represent the 
estate of the deceased Raja Mahes- 
wara Rao. Another petition C. M. P. 
1781/72 was filed in this Court by 
Isherdas Sahni & Bros. (P) Ltd. on the 
ground that the said company was the 
assignee of late Raja Maheswara Rao 
and was still his legal representative 
and should be impleaded in his place. 
On July 18, 1972 this court allowed 
Smt. Padmini to be impleaded as ap- 
pellant but declined the prayer for 
substitution as appellant of Isherdas 
Sahni & Bros (P) Ltd. The company 
was, however, allowed to intervene in 
the appeal, 


AILE, 


6. Learned counsel for the par- 
ties agreed before us that the only 
question which survives and which 
requires our decision is whether in the 
circumstances of the present case the 
trial court could allow withdrawal ofi 
the suit. This involves the determina- 
tion of the correct position under O. 23, 
Rule 1 of the C.P.C., in respect of a 
suit for partition of joint property in 
which the provisions of the Partition 
Act have been invoked or are sought to 
be applied. Order 23, Rule 1 of the 
C. P. C. to the extent it is material, is 
as follows: : 

“O. 23, R, 1. At any time after the 
institution of the suit the plaintiff may, 
as against all or any of the defendants, 
withdraw his suit or abandon part of 
his claim. 

R. 2. Where the Court is satisfied— 

(a) that a suit must fail by reason 
of some formal defect, or 


(b) that there are other sufficient 
grounds for allowing the plaintiff to 
institute a fresh suit for the subject- 
matter of a suit or part of a claim, 
it may, on such terms as it thinks fif, 
grant the plaintiff permission to with< 
draw from such suit or abandon such 
part of a claim with liberty to institute 
a fresh suit in respect of the subject- 
matter of such suit or such part of a 
claim. 

R. Didcdeccdvesccssesswetose 
In Bijayananda Patnaik v. Satrughna 
Sahu, (1964) 2 SCR 538 = (AIR 1963 
SC 1566) in which an election appeal 
was sought to be withdrawn it was ob- 
served that where an application for 
withdrawal of a suit is made under 
O. 23, R. 1 (1), the court has to allow 
that application and the suit stands 
withdrawn. It is only under sub-rule 
(2) where a suit is not being withdrawn 
absolutely but is being withdrawn on 
condition that the plaintiff may be 
permitted to institute a fresh suit for 
the same subject-matter that the per- 
mission of the court for such withdra- 
wal is necessary. In Hulas Rai Baij 
Nath v. Firm K. B. Dass & Co, (1967) 
3 SCR 886 = (AIR 1968 SC 111) a suit 
for rendition of accounts had been fil- 
ed. The defence was that the accounts 
had been settled before any prelimi- 
nary decree for rendition of accounts 
was passed. The plaintiff applied for 
withdrawal of the suit. This court 
held that there was no ground on which 
the court could refuse to allow with- 
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drawal of the suit because no vested 
right in favour of the defendant had 


. come into existence at the point of time 


a 


when withdrawal was sought. Certain 
situations were envisaged where dif- 
ferent considerations might arise e. g., 
where a set off might have been claim- 
ed under O. 8 of the C.P.C. or a coun- 
ter claim might have been filed. Even 
if the defendant in a suit for rendition 
of accounts could claim a decree for 
the amount due to him after rendition 
of accounts no such right could possibly 
be held to exist before the court passed 
a preliminary decree for rendition of 
accounts. It was particularly noted 
that in the ease of a suit between prin- 
cipal and agent it was the principal 
alone who normally had the right to 
claim rendition of accounts from the 
agent. 

T. Counsel for both sides have 
sought to derive support from the 
above decisions of this Court. On be- 
half of the appellant it has been con- 
tended that under O. 23, R. I there is 
an unqualified right to withdraw the 
suit if the plaintiff does not wish to 
proceed with it. It is conceded’ that 
if any vested right comes into exist- 
ence before the prayer for withdrawal 
is made, the court is not bound to al- 
low withdrawal; but it is suggested 
that this can happen only in very limi- 
ted circumstances ie, where a prelimi- 
nary decree had been passed or in those 
cases where a set off has been claimed 
or a counter claim has been made. Ac- 
cording to the appellant no preliminary 
decree had been passed in the present 
suit and thus no vested right had come 
into existence in favour of the defen- 
dant. There was no question of any 
counter claim or set off and therefore 
the trial court was fully justified in 
allowing withdrawal of the suit. If the 
matter were to be viewed only in the 
above light the appellant’s contention 
would have a good deal of force. But 
the nature and incidents of a partition 
suit and the consequences which ensue 
once the provisions of the Partition Act 
are invoked or sought to be appliea 
must be considered before the conten- 
tions of the appellant’s counsel can be 
accepted, 

8. The Partition Act was enact- 
ed to amend the law relating to parti- 
tion, Sections 2 and 3 are as follows:— 

S. 2 “Whenever in any suit for 
partition in which, if instituted prior to 
the commencement of this Act, a decree 
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for partition might have been made, it 
appears to the Court that, by reason of 
the nature of the property to which the 
suit relates, or of the number of the 
shareholders therein, or of any other 
special circumstance, a division of the 
property cannot reasonably or conve- 
niently be made, and that a sale of the 
property and distribution of the pro- 
ceeds would be more beneficial for all 
the shareholders, the Court may, if it 
thinks fit, on the request of any of 
such shareholders interested individual- 
ly or collectively to the extent of one 
moiety or upwards, direct a sale of the 
property and a distribution of the pro- 
ceeds. 

S. 3 (1) Tf, in any case in which 
the Court is requested under the last 
foregoing section to direct a sale, any 
other shareholder applies for leave to 
buy at a valuation the share or shares 
of the party or parties asking for a 
sale, the Court shall order a valuation 
of the share or shares in such manner 
as it may think fit and offer to sell the 
same to such shareholder at the price 
so ascertained, and may give all neces~ 
sary and proper directions in that be- 

alf. 


(2) If two or more _ shareholders, 
severally apply for leave to buy as 
provided in sub-section (1) the Court 
shall order a sale of the share or shares 
to the shareholder who offers to pay 
the highest price above the valuation 
made by the Court. 


(3) If no such shareholder is will- 
ing to buy such share or shares at the 
price so ascertained, the applicant or 
applicants shall be liable to pay all 
costs of or incident to the application 
or applications”. 


t 
The scheme of Ss. 2 and 3 apparently 
is that if the nature of the property is 
such or the number of shareholders is 
so many or if there is any other special 
circumstance and a division of the pro- 
perty cannot reasonably or convenient- 
ly be made the court can in its discre- 
tion, on the request of any of the share- 
holders interested individually or col- 
lectively to the extent of one moiety 
or upwards, direct a sale of the pro- 
perty and distribute the proceeds among 
the shareholders. Now where a court 
has been requested under S. 2 to direct 
a sale any other shareholder can apply 
for leave to buy ata valuation the 
share or shares of the party or parties 
asking for sale. In such a situation it 
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has been made obligatory that the court 
shall order a valuation of the share or 
shares and offer to sell the same to the 
shareholder who has applied for leave 
to buy the share at a price ascertained! 
by the court. In other words if a plain- 
tiff in a suit for partition has invoked 
the power of the court to order sale 
fnstead of division in a partition suit 
under S. 2 and the other shareholder 
undertakes to buy at a valuation the 
share of the party asking for sale the 
court has no option or choice or discere- 
tion left to it and it is bound to order 
a valuation of the share in question 
and offer to sell the same to the share~ 
holder undertaking or applying to buy 
it at a valuation. The purpose underly- 
ing the section undoubtedly appears to 
be to prevent the property falling 
into the hands of third parties if 
that can be done in a reasonable man- 
ner. It would appear from the Objects 
and Reasons for the enactment of the 
Partition Act that as the law stood the 
court was bound to give a share to 
each of the parties and could not direct 
a sale or division of the proceeds. 
There could be, instances where there 
were insuperable practical difficulties 
fn the way of making an equal divi- 
sion and the court was either power~ 
less to give effect to its decree or was 
driven to all kinds of shifts and ex- 
pedients in order to do so. The court 
was, therefore, given a discretionary 
authority to direct a sale where a par- 
tition could not reasonably be made and 
the sale would, in the opinion of the 
court, be more beneficial to the parties. 
But having regard to the strong attach- 
ment of the people in this country to 
their Ianded possessions the consent of 
the parties interested at least to the 
‘extent of a moiety in the property was 
made a condition precedent to the 
exercise by the Court of the new 
power, At the same time in 
order to prevent any oppressive exer- 
cise of this privilege those shareholders 
who did not desire a sale were given 
a right to buy the others out at a valua- 
tion to be determined by the Court. 


9. A question immediately ari- 
ses whether after a shareholder has 
applied for leave to buy at a valuation 
under S. 3 the other shareholder who 
has requested the court to exercise its 
power under S. 2 of ordering sale can 
withdraw the suit under Order 23, R. 1 
of the Civil Procedure Code. The ans- 
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wer to this question will depend on the 
nature of the right or privilege which 
vests in the co-sharer to seek to derive 
benefit of the provisions of S. 3. In 
some of the decided cases a choice or 
option given to the shareholder under 
S. 3 has been treated as a right or a 
privilege. See Jhamandas Lilaram v. 
Mulchand Pahlumal, (1914) 24 Ind 
Cas 273 and Nitish Chandra Ghosh v. 
Promode Kumar Ghosh, ILR (1953) 1 
Cal 243 at p. 247. It was argued on 
behalf of the appellant that even if a 
right or privilege is conferred by S. 3 
on a shareholder once the other share- 
holder has invoked the procedure pres- 
cribed by S. 2 of the Partition Act it is 
not a vested right which can come into 
existence only if-a preliminary decree 
has been passed by the court or if a 
mutual compromise has been effected 
between the parties. Our attention has 
been invited to the decisions of this 
court mentioned before in which the 
passing of-a preliminary decree or a 
compromise being effected were treat- 
ed as creating a vested right which 
prevented the plaintiff in a suit for 
partition from withdrawing it if the 
other shareholders were not agreeable. 
According to the learned counsel for 
the appellant the only decision in 
which the point under consideration has- 
been directly considered is that of 
Viswanatha Sastri J., in Hasan Badsha 
v. Sultan Raziah Begum, -AIR 1949 
Mad 772. There both parties had con- 
ceded that the property was incapable 
of being divided by metes and bounds 
and that it should be sold’) under the 
provisions of the Partition Act. The 
defendant applied to purchase the pro- 
perty under S. 3. A Commissioner was 
also appointed to report whether the 
property was capable of division and he 
reported that it could not be divided 
by metes and bounds. The plaintiff 
sought to withdraw the suit. It was 
held that he was entitled to do so be- 
cause the court had not made a valua- 
tion and an order that the half share 
of the plaintiff should be conveyed to 
the defendant on the valuation deter- | 
mined by the court. It might be that an: | 
advantage had accrued to the defendant. | 
as regards the admissions made in the ` 
plaint about the impracticability of 
dividing the property. That did not 
clothe the defendant with any enforce- 
able right and did not prevent the 
plaintiff from exercising the right of a 
suitor to withdraw the suit, This au- 
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thority has also been strongly relied 
upon for the similarity of facts in the 
present case. Here also, it is pointed 
out. the court had not come to the con- 
clusion that the property was incąpa-~ 
ble of division by metes and bounds nor 
had any valuation been made or order 
passed for its sale under S. 3 ‘of the 
Partition Act. On the other hand reli- 
ance has been placed by the learned 
counsel for the respondent on the right 
which inheres, in the other shareholder 
to claim partition once an action for 
partition has been instituted. Even if 
the plaintiff does not wish to prosecute 
that suit or wishes to withdraw it the 
defendant or defendants can ask for 


being transposed to the array of plain- . 


tiff to have his or their share partition- 
ed. The following observations of 
Crump J., in Tukaram Mahadu Tandel 
v. Ramchandra Mahadu Tandel, ILR 
49 Bom 672 = (AIR 1925 Bom 425) 
have been cited in support of the above 
submission: ` 

_ “But there are other and wider con- 
‘siderations which lead me to hold that 
plaintiff could not have withdrawn 
so as to defeat the defendants’ claim. 
Ft is relevant to point out that in a par- 
tition suit a defendant seeking a share 
is in the position of a plaintiff and one 
plaintiff cannot withdraw without the 
permission of another (Order XXIII, 
Rule 1 (4) yA 


ft has further been emphasised that in 
‘a partition suit the plaintiff is not 
wholly dominus Hitis and even on the 
assumption that S. 3 confers a privi- 
Jege or an option on the shareholder 


who is a defendant in a suit for parti-. 


tion the plaintiff is debarred from de- 

feating the exercise of that privilege or 

option by resorting to the device of 

aoe a suit under Order 23 
el. 


. 10. Tt seems to us that the true 
position under Ss. 2 and 3 of the Par- 
tition Act so far as O. 23, R. 1 C.P.C. 
fs concerned must be determined in the 
light of the rule enunciated by Crump 
J., in the above case as that rule has 
seldom been doubted and there is a 
large body of judicial opinion to sup- 
port it. (See the cases at page 224, Law 
of Co-Sharers by D. N. Guha). The 
various stages in the procéedings would 
be as follows under Ss. 2 and 3 of the 
Partition Act: 

1. In a suit for partition if, it ap- 
spears to the Court that for the reasons 
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stated in S. 2 a division of the property 
cannot reasonably and conveniently be 
made and that a sale of property would 
be more beneficial it can direct sale. 
This can be done, however. only on the 
request of the shareholders interested 
individually, or collectively to the ex- 
tent of one moiety or upwards. 

2. When a request is made under 
S. 2 to the court to direct a sale any 
‘other shareholder can apply under Sec- 
tion 3 for leave to buy at a valuation 
the share of the other party asking for 
a sale. : 

3. The court has to order valua- 
Hee of the share of the party asking for 
sale. 

4. After the valuation has been 
made the court has to offer to sell the 
share of the party asking for sale to 
the shareholder applying for Jeave to 
buy under S. 3. 

5. If two or more shareholders 
severally apply for leave to buy the 
court is bound to order a sale of the 
share or shares to the shareholder who 
offers to pay the highest price above 
the valuation made by the court. 

6. If no shareholder is willing 
to buy such share or shares at the price 
so ascertained the application under 
S. 3 shall be dismissed, the applicant 
being liable to pay all the costs. . 

1i. A question which presents 
a certain amount of difficulty is at 
what stage the other shareholder 
acquires a privilege or a right under 
S. 3 when proceedings are pending in a 
partition suit and a request has been 
made by a co-owner owning a moiety 
of share that a sale be held. One of the 
essential conditions for the applicability 
of S. 2 of the Partition Act is that it 
should appear to the court that a divi- 
sion of the property cannot reasonably 
or conveniently be made. To attract 
the applicability of S. 3 all that the law 
requires is that the other shareholder 
should apply for leave to buy at a 
valuation. Once that is done the other . 
matters mentioned in S. 3 (1) must fol- 
low and the court is left with no choice 
or option. In other words when the 
other shareholder applies for leave to 
buy at a valuation the share of the 
party asking for a sale the court is 
bound to order valuation of his share 
and offer to sell the same to such share- 
holder at a price to be ascertained. 

_ 12 Coming back to the ques- 
tion of withdrawal of a suit in which 
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the provisions of Ss. 2 and 3 of the 
Partition Act have been invoked we 
find it difficult to accede to the con- 
tention of the appellant that the suit 
can be withdrawn by the plaintiff after 
he has himself requested for a sale 
under S. 2 of the Partition Act and the 
defendant has applied to the court for 
leave to buy at a valuation the share 
of the plaintiff under S. 3. In England 
the position about withdrawal has been 
stated thus, in the Supreme Court Prac- 
tice 1970 at page 334: 


“Before Judgment— Leave may 
be refused to a plaintiff to discontinue 
the action if the plaintiff is not wholly 
dominus ‘itis or if the defendant has 
by the proceedings obtained an ad- 
vantage of which it does not seem just 
to deprive him.” 

As soon as a shareholder applies for 
leave to buy at a valuation the share 
of the party asking for a sale under 
S. 3 of the Partition Act he obtains an 
advantage in that the court is bound 
thereafter to order a valuation and after 
getting the same done to offer to sell 
the same to such shareholder at the 
valuation so made. This advantage, 
which may or may not fulfil the juridi- 
cal meaning of a right, is nevertheless 
a privilege or a benefit which the law 
confers on the shareholder. If the plain- 
tiff is allowed to withdraw the suit 
after the defendant has gained or ac- 
quired the advantage or the privilege 
of buying the share of the plaintiff in 
accordance with the provisions of S. 3 
(1) it would only enable the plaintiff 
to defeat the purpose of S.3 (1) and 
also to deprive the defendant of the 
above option or privilege which he has 
obtained by the plaintiff initially 
‘|requesting the court to sell the pro- 
perty under S. 2 instead of partitioning 
it. Apart from these considerations it 
would also enable the plaintiff in a 
partition suit to withdraw that suit and 
defeat the defendant’s claim which, 
according to Crump J.. cannot be done 
even in a suit where the provisions of 
lat Poa Act have not been in- 
voked. 


13- In the argument of the learn- 
ed counsel for the appellant emphasis 
bas been laid on the fact that in the 
present case the court did not give 
any finding that the property was not 
capable of division by metes and 
bounds. It is thus pointed out that the 
essential condition for the application 


A. L Re 
of S. 2 of the Partition Alct had not 
been satisfied and S. 3 cannot be avail- 
ed of by the respondent unless it had 
first been found that the property could 
be put to sale in the light of the provi- 
sions of S. 2. This submission has hard- 
ly any substance inasmuch as the trial 
court had prima facie come to the con- 
clusion that a division by metes and 
bounds was not possible. That was suf- 
ficient so far as the proceedings in the 
present case were concerned. The lan- 
guage of S. 3 (sic S. 2) of the Partition 
Act does not appear to make it obliga- 
tory on the court to give a_ positive 
finding that the property is incapable 
of division by metes and bounds, It 


. Should only “appear” that it is not so 


capable of division. It has further been 
contended that the respondent had 
maintained throughout that the pro- 
perty was capable of division. He could 
not, therefore, take advantage of the 
provisions of the Partition Act, Further 
he never made any proper application 
invoking the provisions of S. 3 of the 
Partition Act and all that he said in 
his written statement, was that in case 
the court held that the said property 
was incapable of division into two 
shares he was ready and willing to buy 
the plaintiff’s share in the suit at a 
valuation to be made in such a manner 
as the court might think proper. In our 
Opinion. this was sufficient compliance 
with the requirement of S. 3 of the 
Partition Act. Section 3 (1) does not 
contemplate a formal application being 
filed in every case. The words employ- 
ed therein simply mean that the other 
shareholder has to inform the court or 
notify to it that he is prepared to buy 
at a valuation the share of the party 
asking for sale. In the written state- 
ment even if it was maintained that 
the property was not (sic) capable of 
division by metes and bounds the al- 
ternative prayer was necessarily made 
in para 7 which would satisfy the 
ye pean of S. 3 of the Partition 
ct. 

14. Our attention ħas been in- 
vited by the learned counsel for the 
appellant to certain English decisions 
and in particular to the case of Peter 
Pitt v. Thomas Webb Jones, (1880) 5 AC 
651 and the statement in Halsbury’s 
Laws of England vol. 24, Second Edi- 
tion (Hailsham Edn.) paras 745 to 747- 
It has been pointed out that in the En- 
glish Partition Act 1868 (31, 32 Victo- 
riae, Cap. 40) Ss. 3 and 5 are similar 
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in terms to Ss. 2 and 3 of the Indian 
Partition Act. The statement in Hals- 
bury’s Laws of England and the law 
laid down in the decided cases, it is 
urged, do not support the view which 
has been pressed on behalf of the res- 
pondent. The view expressed was that 
the court had a discretionary jurisdic- 
tion if any interested party requested 
for sale to order sale notwithstanding 
the dissent or the disability of any 
other party, if it appeared to the court 
that it would be more beneficial for 
the parties interested. The provisions 
of the English Partition Act do not ap- 
pear to be in pari materia with those 
of the Indian Partition Act and we do 
not consider that any assistance can 
be derived from the English law on the 
points which are being determined by 


us. 

15. In the result the appeal 
fails and it is dismissed, But in view 
of the entire circumstances we leave 
the parties to bear their own costs in 


this court. 
Appeal dismissed- 
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Index Note :— (A) Income-tax Act 
(1922), S. 16 — Grossing up of divi- 

ents. 

Brief Note :— (A) Once it is found 
that the assessee is the real owner of 
the shares and they have been purchas- 
ed benami in the name of his wife 
and two sons, it will be presumed that 
the ownership of the shares continues 
to remain vested in the assessee, unless 
it is shown that because of some sub- 
sequent event, he has ceased to be the 
owner of the shares. (Paras 6, 10) 
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AIR 1957 SC 49 = (1956) SCR 
691, Sree Meenakshi Mills Ltd. 
v, Commr. of Income tax 12 


The following Judgment of the 
Court was delivered by 

KHANNA, J.:— These two ap- 
peals by special leave are directed 
against the judgment of Calcutta High 
Court whereby it answered the follow- 
ing question referred to it under Sec- 
tion 66 (1) of the Indian Income Tax 
Act, 1922 in the negative in favour of 
the revenue: 

“Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal was justified in excluding from 
the assessable income of the assessee 
for the assessment years 1953-54 and 
1954-55 the sums of Rupees 56,586 and 
Rs. 39,542 which were the amounts of 
divident received by the assessee’s wife 
and two sons from shares acquired! out 
of the profits of the assessee?” 


2. The matter relates to assess- 
ment years 1953-54 and 1954-55, the 
corresponding previous years for which 
ended on March 31, 1953 and March 
31, 1954 respectively. The appel- 
Jant-assessee is the Managing 
Director of Messrs Hotels (1938) Ltd. 
and other associated companies control- 
Jing a number of hotels in India. For 
the assessment years 1953-54 and 1954- 
55 the appellant showed incomes of 
Rupees 66,694 and Rupees 87,570 as. 
the gross dividend derived by him from 
the following shares held by him: 

(i) Associated Hotels of 

India Ltd. 

(ii) Northern India 

Caterers Ltd. 

(iii) Oberoi Hotels (1) 

Ltd. 


109,606 shares 
20 shares 


10 shares. 


The Income-tax Officer found that be- 
Sides the above mentioned shares, the 
appellants wife and two sons held 
shares of Associated Hotels of India 
Ltd. and Northern India Caterers Ltd. 
and included the gross dividend of 
those shares in the total income of the 
assessee. In the order relating to as- 
sessment year 1953-54, the Income-tax 
Officer in this context observed as 
under: 

“Besides the income shown from 
the above mentioned shares of the 
above named concerns, other income 
from dividends which are held by 
Benamidars of the assessee have also 
to be assessed in the hands of the as- 
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sessee, Tt is seen from the past re- 

cords that the following shares stand- 

ing in the names of the assessee’s wife 

Smt. L D. Oberoi and the assessee’s 

two sons, namely Mr. P. R. S. Oberoi 

and Mr. T. R. Oberoi do in fact þe- 
(Contd. on Col. 2) 


Name of shareholder 


i. Sm, 1. D. Oberoi. wife of the assesses, 


Singh v. I-T. Commr., W. B. 
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long to the assessee and are his own in- 
vestments. The facts have also been. 
admitted by the assessee before the dea 
partment in the past years. The in- 
come from these shares is therefore to 
be rightly included in the hands of 
the assessee and assessed accordingly. 


“+ Gross Dividend 


(a) 15.886 shares of Associated Hotels 7 


(I) Ltd. 3,972 « 
(b) 30 shares of Northern India - 
Caterers Ltd. 15.273 / 
2. Mr, T. R, Oberoi, son of the assessee. 
(a) 50 shares of Northern India Cates 
rers Ltd. 25.454 
(b) 6,823 shares of Associated Hotels 
) Ltd, 1,706 
3. Mr. P. S. H. Oberoi. son of the assesse. 
{a) Northern India Caterers Lid. {20, 
shares). 10,182 
—— 3 
56.586 


Similarly. for assessment year 1954-55 the Income-tax Officer included tha 
following dividends in the total income of the assessee; oss 


“Name of the shareholders ` 
Smt. L D. Oboro? ws sa 


Sri T. R. Oborol aa ss 


Sri. P. R. S. Oborol ..2 = 


3. When the assessee went up 
in appeal, the Appellate Assistant Com- 
missioner observed that the stand of 
the assessee that the dividend in res- 
pect of the shares held by his wife and 
two sons should not be included in his 
income had already been negatived 
by the Appellate Assistant Commis- 
sioner as per order dated November 
24, 1959 for the assessment year 1952- 
53. The Appellate Assistant Commis- 
sioner accordingly repelled the conten- 


tion on behalf of the assessee that the - 


amounts of Rupees 56,586 and Rupees 
39,542 should not be included in his 
income. In the order dated November 
24, 1959 for the assessment year 1952- 
53, the Appellate Assistant Commis- 
sioner had referred to the following 


Net Dividend 
Rs. 


15,886 shares of 3,177 
Associated Hotels 
of India Ltd. : 
30 shares of 0.500 
Northern India 
Caterers Ltd. 
‘50 shares of Northern £7,500 
India Caterers Ltd, 
6,823 shares of 1.365 
Associated Hotels 
of India Ltd. 
20 shares of Northern 7,000 
India Caterers Ltd. 
eee, } 
39,542 


observations of the Income Tax Inves- 
tigation Commission: 


“It was found that Shri M. S. Oberoi 
owned 78,650 ordinary shares in his 
own name, 15,885 shares in the name 
of his wife Smt. Iswarani Debi, 6823 
shares in the name of Shri T. R. Oberoi 
and 5,000 shares in the name of his 
daughter Smt. Rajarani Kapoor out of 
a total of 2000,000 ordinary shares 
issued and paid up as on 31-2-47:” 
Reliance was also placed upon the fol- 
lowing extract from a letter addressed 
by the assessee to the Commission: 


"In preparing the statement of 
wealth, I have taken into account all 
the assets of which I and other members 
of my family are possessed. Accord- 
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ing to the statement of wealth furnish- 
ed the evaded income comes to Rupees 
90 lakhs. All the money that was 
evaded is invested mainly in the shares 
wf Associated Hotels of India Ltd. 
There has been great fall in the price 
of these shares. In fixing up my liabi- 
lity and the payment thereof ac- 
count will have to be taken of the falf 
in prices of these shares and my capa- 
city to pay”. 

It was also found that the Income Tax 
Investigation Commission had held that 
the shares had been acquired by the 
assessee out of the suppressed income 
which was determined to be Rupees 
16,62,211, 


4, In second appeal before the 
Income Tax Appellate Tribunal, the as- 
sessee contended that the Income Tax 


Investigation Commission had consider-— 


ed only the shares of the Associated 
Hotels of India, but the bulk of divi- 
dend included in the assessee’s income 
in the two assessment years in ques- 
tion was dividend declared by Northern 
India Caterers Ltd. Contention was 
further advanced that assuming that 
the shares in question were acquired 
out of the assessee’s secreted profits 
in 1943, the wife and the two sons 
of the assessee could only be 
assessed in respect of the dividend in- 
come as they were the registered hol- 
ders of those shares. These contentions 
found favour with the Tribunal. The 
Tribunal accordingly directed that the 
income assessed for the asseSsee should 
be reduced by the amounts of Rs. 56,586 
and Rs. 39,452 in the assessment years 
1953-54 and 1954-55 respectively. On 
application filed by the Commissioner, 
the question reproduced above was 
thereafter referred to the High Court. 


5. The High Court, in answer- 
ing the question in the negative observ- 
ed that the shares in question had been 
purchased by the assessee in the name 
of his wife and two sons and, in the 
circumstances, the natural inference 
was that the purchases were benami 
transactions, It was, in the opinion of 
the High Court, for the assessee to dis- 
charge the burden which lay upon him 
to show that the shares had not been 
purchased by him benami in the name 
of his wife and sons but he had failed 
to discharge that burden. The High 
Court also held that the real owner 
could be assessed on the dividend in- 
come even though his wife and sons 





Rai Bahadur Mohan Singh v. 


I-T. Commr., W. B. [Prs 3-7] S, C, 653 


were the registered holders of the 
shares. In the result, the question re- 
ferred, as already mentioned earlier, 
was answered in the negative. 

6. In appeal before us, Mr. 
Desai on behalf of the assessee-appel- 
lant has contended that the High Court 
was in error in interfering with the 
finding of the Tribunal that the wife 
and the two sons of the assessee, who 
were the registered holders of the 
shares in question, could only be asses- 


. sed for the dividend income from those 


shares. In this respect we find that the 
question referred to the court assumes 


‘that the shares on account of which the 


wife and the two sons of the assessee 
received the dividend amounts of Rs. 
56,586 and Rs. 39,542 had been acquir- 
ed out of the profits of the assessee. 
In addition to that, we find that the 
order of the Income Tax Officer for the 
assessment year 1953-54 shows that it 
had been admitted by- the assessee 
in the past before the department that 
the shares in question standing in the 
name of the wife and two sons of the 
assessee belonged to him and were his 
own investments. Although it is nor- 
mally for the department to show 
that the apparent is not the real, in the 
present case we find that there was 
ample material to justify the inference 
that the assessee was the real owner of 
the shares and they were held by him 
benami in the names of his wife and 
two sons. 

7. It was urged before us dur- 
ing the course of arguments that no 
such admission had been made, but 
nothing was brought to our notice to 
show that the above observation made 
by the Income Tax Officer had been 
challenged in Appeal. No copy of the 
memorandum of appeal filed against 
the order of the Income Tax Officer has 
been produced. We also find that the 
above observation containing the admis- 
sion has been incorporated in the state- 
ment of the case and is an integral part 
of it. The tribunal nowhere observed 
that the above observation was factual- 
ly incorrect and that the said admission 
had not been made by the assessee, It 
was not even mentioned that the above 
admission was erroneous. On the con- 
trary, the Tribunal took the view that 
as the wife and two sons of the assessee 
were the registered holders of the 
shares in question, dividend income 
from those shares should have been 
assessed as their income and not that 
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of the assessee. The Tribunal in this 
context relied upon the decision of this 
Court in Howrah Trading Co. v. Com- 
missioner of Income Tax (1959) 36 ITR 
215 = (AIR 1959 SC 775). What 
was held in that case was that a person 
who purchases shares in a company 
under blank transfer and in whose 
name the shares have not been register- 
ed in the books of the company is not 
a “shareholder” in respect of such 
shares within the meaning of Sec- 
tion 18 (5) of the Indian Income Tax 
Act, 1922 notwithstanding his equitable 
right to the dividend on such shares. 
It was further held that such person 
was not entitled to have his dividend 
income grossed up under Section 16 (2) 
of the Act by the addition of the income 
tax paid by the company in respect of 
those shares. 


8. The decision in Howrah Trad- 
ing Co. (1959) 36 ITR 215 = (AIR 1959 
SC 775) (supra) was considered by a 
larger bench of this Court in Kishan- 
chand lLunidasing Bajaj v. Commis- 
sioner of Income Tax (1966) 60 ITR 
500 = (AIR 1966 SC 1583). It was 
held in that case that a company for 
its purpose does not recognise any trust 
or equitable ownership in shares. It 
merely recognizes the registered share- 
holder as the owner and pays dividend 
to that shareholder. But the shares 
may, because of a trust or other fiduci- 
ary relationship, belong to a person 
other than the registered shareholder, 
and the dividend distributed by the 
company would for the purpose of tax 
be deemed to accrue or arise to the real 
owner of the shares. The scheme of 
“grossing up”, it was observed, is not 
susceptible to the interpretation that 
the income from dividend is to 
be regarded as the income only of the 
registered shareholder and not of the 
real owner of the shares. 
In the aforesaid case, shares were 
acquired with the funds of a Hindu un- 
divided family in the name of the 
Karta. It was held that the Hindu un- 
divided family could be assessed to tax 
on the dividend from those shares. 
9. We thus find that the Tribu- 
nal excluded the dividend income on a 
ground which was not legally tenable. 


10. The Tribunal also observed 
that though the shares might have been 
acquired out of the secreted profits of 
the appellant, in the absence of any 
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evidence that the shares remained in i 


substance the property of the assessee, 
the dividend income could not be includ- 
ed in his total income. The approach 
of the Tribunal in this respect too was 
erroneous. Once it was found that the 
assessee was the real owner of the 
shares and they had been purchased 
benami in the name of his wife and two 
sons, it would be presumed that the 
ownership of the shares continued to 
remain vested in the assessee, unless it 
was shown that because of some sub- 
sequent event, he had ceased to be the 
Owner of the shares. No such attempt 
was made by the assessee. 


11. In view of the admissions 
referred to in the order of the Income 
Tax Officer, nothing hinges, in our 
opinion, upon the fact that the shares 
referred to in the letter of the assessee 
to the Income Tax Investigation Com- 
mission were mainly of the Associated 
Hotels of India and not of Northern 
India Caterers Ltd. 


12. We may also observe that 
if the Income Tax Appellate Tribunal 
records a finding’ on the point as to 
whether a purchase was made benami 
or not, such a finding as observed in 
Sree Meenakshi Mills Ltd. v. Commr. of 
Income Tax, (1956) SCR 691 = (AIR 
1957 SC 49) would be considered to be 
one of fact. If such finding is based 
upon some evidence, the same would 
have to be accepted in proceedings in a 
reference under Section 66 (1) of the 
Indian Income Tax Act. This aspect, 
however, does not help the assessee in 
the present case because the Tribunal 
nowhere dealt with the question as to 
whether the purchase of shares was or 
was not benami in the name of the wife 
and sons of the assessee. 

13. Submission was made by 
Mr. Desai during the course of argu- 
ments for adjournment of the appeal to 
enable the assessee-appellant to pro- 
duce the detailed findings of the Income 
Tax Investigation Commission. We, 
however, declined to do so as, in our 
opinion, the appeal had to be disposed 
of on the basis of the material before us. 

14. As a result of the above, we 
dismiss the two appeals with costs. One 


hearing fee, ; 
Appeals dismissed. 
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Dwarka Prasad Singh and others, 
Appellants v. Harikant Prasad Singh 
and others, Respondents. 

Civil Appeal No. 2203 of 1969, D/- 
29-11-1972. 


Index Note:— (A) Civil P. C. 
(1908), O. 1, R. 10 — Necessary party 
— In a suit for specific performance 
against a purchaser with motice of a 
prior agreement of sale fhe vendor is 
a necessary party. (Para 6) 


Index Note:— (B) Civil P. C- 
(1908), O. 41, R. 4 — Suit for specific 
performance against vendor and sub- 
sequent purchaser — Plaintiff in the 
alternative claiming a decree for cer- 
tain amount consisting of part consi- 
deration paid and certain other amount 
— Appeal against decree — Death 
of vendor during pendency of — Legal 
representatives not brought on record 
— Held, R. 4 could not be invoked — 
Abatement of appeal against vendor 
was fatal -to the entire appeal as 
either inconsistent and contradictory 
decrees will have to be passed or pro- 
per relief could not be granted in his 
or his legal representative’s absence — 
(X-Ref: O. 22, R. 3). Case law dis- 
cussed. (Para 7) 
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The Judgment of the Court was 
delivered by 


GROVER, J.:— This isan appeal 
by special leave from a judgment of 
the Patna High Court in a suit for 
specific performance of a contract for 
sale of certain properties described in 
Schedule 1 of the plaint. 


2. The facts to the extent they 
are material may be stated. The suit 
which was filed by Babu Thakur Prasad 
Singh and others in 1943 was on the 
basis of a contract for sale made in 
1931 by Saroda Charan Guha (deceas- 
ed) defendant First Party in the suit 
and Babu Ambika Prasad Singh and 
others—defendants second Party to 
whom defendant first party had actual- 
Ty sold the properties in dispute. It 
was alleged, inter alia, in the plaint 
that the total sale consideration was 
Rupees 99,995/-. Out of that sum, 
Rupees 23,000/- had already been paid 
to defendant first party. It was further 
Stated that defendant second party in 
spite of full knowledge of the agreement 
between-the plaintiffs and the defen- 
dant first party purchased the suit 
properties for Rupees 1,63,400/- by 
means of deed of sale dated Decem- 
ber 11, 1942. Among the reliefs which 
were prayed for were for a decree for 
specifie performance being passed in 
favour of the plaintiffs against the de- 
fendants on payment of a sum of 
Rupees 55,306.25 paise or such other 
amount as the Court might determine 
and if, for any reason, such a decree be 
not granted a decree for a sum of Rupees 
44,688/- with interest at 6% from the 
date of the suit till the date of re- 
alisation be passed against defendant 
first party. 


3. A written statement was 
filed on behalf of the deferidant first 
party. Therein he admitted receipt of 
a sum of Rupees 15,000/- only by way 
of payment as earnest money or part 
consideration. The defence of defendants | 
second party was that being bona fide 
purchaser for value and having paid 
full consideration in good faith and 
without notice of the alleged contract 
of sale set up by the plaintiffs the suit 
was liable to be dismissed. The 
trial Court decided the suit by a judg- 
ment dated October 10, 1947. Out 
of the issues framed on the pleadings 
of the parties the following need be 
mentioned: , 
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“5, Are the plaintiffs guilty _of 
breach of any of the terms embodied 
in the agreement? 

6. Are defendants second party 
bona fide purchasers for consideration 
without notice? 

7. Are the plaintiffs entitled to get 
a refund of the amount alleged by 
them to have been paid to defendant 
first party or of any other amount?” 
It was found on issue No. 5 that the 
plaintiffs were not guilty of breach of 
the terms embodied in the agreement 
of sale and that it was defendant first 
party who had “played false with the 
plaintiffs and sold the disputed pro- 
perty along with others to defendants 
second party in December 1942. The 
entire liability for the breach of plain- 
tiffs contract lies upon Mr. Guha and 
not on the plaintiffs. The three issues 
are answered accordingly”. On issue 
No. 6 the trial Court held that defen- 
dants second party had failed to prove 
that they had paid the consideration 
money in good faith and without notice 
of the contract of 1931. On issue No. 7 
the Court observed that it was unneces- 
sary to consider in detail the alterna- 
tive relief prayed for. It proceeded to 
say: 

“I may, however, incidentally men- 
tion in passing that if I would have 
refused to decree the main relief of 
the plaintiffs there would have been 
no difficulty in my way in passing de- 
cree for the alternative claim against 
defendant first party on account of 
whose conduct the completion of the 
sale deed in favour of the plaintiffs 
has been made impossible”. 

Finally a decree for specific perform~ 
ance was granted in these terms: 

"The plaintiffs shall get a decree 
for specific performance of contract of 
sale regarding the disputed property 
for a consideration of Rupees 1,00,000. 
The defendants are directed to execute 
and register a deed of sale for the 
-same in favour of the plaintiffs on pay- 
ment of Rupees 77,000 by the latter to 
the former and also put the latter in 
possession of the same.” 

4, Three appeals were prefer- 
red to the High Court against the judg- 
ment and decree of the trial Court. 
One was by the defendant first party, 
the other by the plantiffs and the third 
by defendants second party. It ap- 
pears that neither the plaintiffs nor 
defendants first party prosecuted their 
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appeals which were dismissed on the 
ground of non-prosecution. In the ap- 
peal filed by defendants second party | 
one of the appellants Ambica Prasad 
Singh died in June 1956. On Septem- 
ber 17, 1956 an application was filed 
by the other appellants for substitu 
tion of the legal representatives of the 
deceased in his place. The High Court 
after having an inquiry on the ques- 
tions in dispute with regard to the date 
of death of Ambica Prasad Singh and 
other matters, declined to condone the 
delay. On September 27, 1957 an order 
was made recording the fact that the 
appeal had abated so far as the appel- 
lant Ambica Prasad Singh was concern- 
ed. On April 8, 1958 the High Court 
held that the whole appeal failed as 
having become incompetent because of 
the said abatement. The appeal was 
consequently dismissed. 


5. The appeal which was 
brought to this Court was filed by 
defendants second party consisting of 
defendants 3 to 8 in the original suit. 
Special leave was granted on Febru- 
ary 18, 1959. During the pendency of 
that appeal in this Court Saroda 
Charan Guha original first party de- 
fendant who was impleaded as res~ 
pondent No. 3 in the appeal to this 
Court died. It was only on February 
23, 1972 that an application was made 
by the counsel for the appellants for 
substitution of the legal representatives 
of Saroda Charan Guha deceased (C. M. 
P. 1501/72). Previous to this an applica- 
tion dated February 13, 1972 had al- 
ready been moved by the advocate for 
respondent No. 1 for dismissal of the 
appeal for non-prosecution as the legal 
representatives of deceased respondent 
No. 3 had not been brought on the 
record, (C. M. P. 810/72). On April 
24, 1972 another application was filed 
by counsel for the appellants for con- 
donation of delay, if any, in filing the 
application for substitution of the legal 
representatives of deceased Saroda 
Charan Guha; (C. M. P. 3091/72). After 
hearing counsel at length we made: an 
order on November 17, 1972 dismissing 
the application for substitution. 


5A- The only question which has 
to be determined is whether the appeal 
can be heard and disposed of in the 
absence of legal representatives of the 
deceased Saroda Charan Guha with re- 
gard to whom the decree as passed by 
the trial Court became final, The 
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learned Solicitor-General who appears 
flor the contesting respondent has main- 
tained that the decree which was passed 
by the trial Court was a joint decree 
against the defendant first party and 
defendant second party. It was further 
a decree which was also in favour of 
the defendants to the extent that they 
were to be paid a sum of Rupees 77,000/- 
by the plaintiffs and that payment was 
fo be made jointly to them. In other 
words the decree being for specific 
performance of a contract was ofa 
special nature and it was essentially 
foint so far as all the defendants 
‘were concerned, Moreover defendant 
first party who was the vendor was a 
necessary party because the plaintiffs 
asked for a relief in the alternative 
which has already been mentioned, that 
if the Court on equitable grounds did 
not grant a decree for specific perfor- 
mance a decree be passed against de- 
fendant first party in the sum of Rupees 
44,688.75 paise. The trial Court found 
that a sum of Rs. 23,000/- had been paid 
by the plaintiffs to Guha, defendant 
first party. It was further observed 
by the trial Court that if the main re- 
lief had been declined it would have 
granted a decree for the alternative 
claim against defendant first party- 
It followed from this that if the High 
Court or this Court was going to allow 
the appeal filed by defendants second. 
party and set aside the decree for 
specific performance it would rio longer 
be possible in the absence of legal re- 
presentatives of deceased Guha to either 
set aside that part of the joint decree 
which is.in his favour but also the 
plaintiffs would be disabled from being 
granted any relief in the alternative 
for the amount paid by way of part 
consideration to the vendor Guha de- 
ceased. In these circumstances, it is 
contended, the present appeal must be 
held to have become incompetent and 
it must fail on. that ground. - 


6. Counsel for the appellants 
fias relied on two points in support of 
the argument that the appeal cannot 
fail because of the non-impleadment of 
the legal representatives of Guha de- 
ceased. The first is that he was not a 
necessary party being the vendor and 
the second is that the case would be 
covered by the provisions of Order 41, 
Rule 4 of the Civil Procedure Code. 
There appears to be some divergence 
between the High Courts on the ques- 
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tion whether in a suit for specific perfor- 
mance against a purchaser with notice 
of a prior agreement of sale the vendor 
is a necessary party or not. In other 
words the conflict has arisen on the 
question whether the decree in a suit 
for specific performance when the pro- 
perty in dispute has been sold to a 
third party should be to only direct 
the subsequent purchaser to execute 
a conveyance or whether the subsequent 
purchaser and the vendor should both 
execute a conveyance in favour of the 
plaintiff: See Gourishanker v. Ibrahim 
Ali, AIR 1929 Nag 298 and Kafilladdin 
v. Samiraddin, AIR 1931 Cal 67, This 
Court has, however, held in Lala 
Durga Prasad v. Lala Deep Chand, 
1954 SCR 360 = (AIR 1954 SC 75) that 
in a suit instituted by a purchaser 
against the vendor and a subse- 
quent purchaser for specific per- 
formance of the contract of sale the 
proper form of the decree is to direct 
specific performance of the contract 
between the vendor and the plaintiff 
and further direct the subsequent 
transferee to join in the conveyance so 
as to pass on the title which resides in 

i to the plaintiff. This was the 
course followed by the Calcutta High 
Court in the above case and it ap- 
pears that the English practice was the 
same. Thus according to this deci- 
sion, the conveyance has to be execu- 
ed by the vendor in favour of the 
plaintiff who seeks specific perfor- 
mance of the contract in his favour 
and the subsequent transferee has to 
join in the conveyance only to pass 
his title which resides in him. It has 
been made quite clear that he does 
not join in any special covenants made 
between the plaintiff and his vendor. 
All that he does is to pass on his title 
to the plaintiff. Ina recent decision 
of this Court in R. C. Chandiok v. 
Chuni Lal Sabharwal, (1971) 2 SCR 
573=(AIR 1971 SC 1238) while passing 
a decree for specific performance of a 
contract a direction was made that the 
decree should be in the same form 
as in Lala Durga Prasad’s case, 1954 
SCR 360 = (AIR 1954 SC 75). It is 
thus difficult to sustain the argument 
that the vendor is not a necessary 
party when, according to the view 
accepted by this Court, the conveyance 
has to be executed by him although 
the subsequent purchaser has also to 
join so as” to pass on the title which 
resides in him to the plaintiff, It must 


m0 S42 UE Gad 





658 S. C. [Prs. 6-7] Dwarka Prasad v. Harikant Prasad (Grover JJ ` 


be remembered that if there are any 
special covenants and conditions agreed 
upon in the contract for sale between 
the original purchaser and the vendor 
those have to be incorporated in the 
sale deed although it is only the vendor 
who will enter into them and the sub- 
sequent purchaser will not join in those 
special covenants. But without the 
vendor joining in the execution of the 
sale deed special covenants, if any, 
between him and the original purchaser 
cannot be incorporated in the’ sale 
deed. The whole idea and the purpose 
underlying a decree for specific perfor- 
mance is that if a decree for such a 
relief is granted the person who has 
agreed to purchase the property should 
be put in the same position which would 
have obtained in case the contracting 
parties, i.e., vendor and the purchaser 
had, pursuant to the agreement, execut- 
ed a deed of sale and completed it in 
every way. Therefore it is essential 
that the vendor must join in the exe- 
cution of the sale deed. If that be 
so it is not possible to comprehend how 
he is not a necessary party. At any rate 
in the presence of the relief for 
a decree for refund of the amount 
paid by way of part considera- 
tion the vendor would be a neces- 
sary party. No such relief could be 
granted in his absence nor can it be 
granted now even if the appeal 
succeeds and the decree for specific per- 
formance is set aside. 


T. The second limb of argu- 
ment of the appellants is based on 
Order 41, Rule 5, (47), Civil Procedure 
Code. According to that rule where 
there are more plaintiffs or more defen- 
dants than one in a suit and the decree 
appealed from proceeds on any ground 
‘common to all the plaintiffs or all the 
defendants any one of the plaintiffs or 
the defendants may appeal from the 
whole decree and thereupon the ap- 
pellate Court may reverse or vary the 
decree in favour of all the plaintiffs or 
defendants, as the case may be. As the 
appeal had been filed by defendants 
second party, it has been contended, 
that it remained complete and com- 
petent in spite of the death of Guha, 
defendant first party, for the reason 
that the decree proceeded on a ground 
common to all the defendants. It ap- 
pears that there was conflict of judicial 
Opinion on the question whether the 
said rule could be invoked when one 
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of the several appellants had died and 
his legal representatives had not been 
brought on the record with the result 
that the appeal had abated against him. 
But this matter stood concluded by 
the decision of this Coutt in Rameshwar 
Prasad v. Shyam Beharilal Jagannath, 
(1964) 3 SCR 549 = (AIR 1963 SC 
1901). In that case the appeal had been 
filed in the High Court not by any one 
or some of the plaintiffs against the 
whole decree but had been filed by 
all the plaintiffs jointly. One of the 
appellants died and his legal represen- 
tatives were not impleaded. It was laid 
down by this Court that Order 41, 
Rule 4 could not be invoked because 
the appellate Court had no power to 
proceed with the appeal and to reverse 
and vary the decree in favour of all the 
plaintifis or defendants under that 
rule because if all the plaintiffs or 
defendants had appealed from the 
decree and any one of them had died 
the appeal had abated so far as he 
was concerned under Order 22, Rule 3. 
The appeal of the surviving appellant 
could also not be heard because of the 
rule laid down in the State of Punjab 
v. Nathu Ram. (1962) 2 SCR 636 = 
(AIR 1962 SC 89). According to that 
rule the abatement of an appeal means 
not only that the decree between the 
appellant and the deceased respondent 
becomes final but also, as a necessary 
corollary, the appellate Court cannot 
in any way modify that decree directly 
or indirectly. The decision in Nathu 
Ram’s case, (1962) 2 SCR 636 = (AIR 
1962 SC 89) (supra) was referred to in 
Pandit Siri Chand v. M/s. Jagdish 
Parshad Kishin Chand, (1966) 3 SCR 
451 = (AIR 1966 SC 1427) where the 
decision was somewhat similar to 
Rameshwar Prasad’s case, (1964) 3 
SCR 549 = (AIR 1963 SC 1901) (supra). 
It was also emphasised that in a situa- 
tion where two inconsistent orders or 
decrees would result the rule in Nathu 
Ram’s case would be applicable. It 
may be mentioned that in that case an 
award had been made for payment of 
compensation in favour of two brothers 
L. & N. The State appealed against 
the award to the High Court. During 
the pendency of the appeal respondent 
L died and no application was made 
for bringing on record his legal repre- 
sentatives within the requisite period 
of limitation, The question was that 
since the appeal had abated against L 
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what was its effect in appeal against N. 
It was observed that the consideration 
which would weigh with the Court in 


deciding whether the entire appeal had 
abated or not would be whether the 
appeal between the appellants and the 
respondents other than the deceased 
respondent could be said to be properly 
constituted or could be said to have all 
the necessary parties for the decision of 
the controversy before the Court. An- 
other main test was whether the success 
of the appeal would lead to a decision 
which would be in conflict with the 
decision between the appellant and the 
deceased respondent. Thus the Court 
Will have to pass a decree contradictory 
to the one which had already become 
final with respect to the same subject 
matter between the appellant and the 
deceased respondent. It is arguable 
that the present case is distinguishable 
from the decisions in Rameshwar 
Prasad, (1964) 3 SCR 549 = (AIR 1963 
SC 1901) and Pt. Siri Chand, (1966) 3 
SCR 451 = (AIR 1966 SC 1427) (supra). 
Here the appellate Court could, under 
Order 41, Rule 4 of the Civil Proce- 
dure Code reverse the decree for specific 
performance since the defendants second 
party filed the appeal and Guha, the 
vendor, who died had not joined in 
the appeal. The decree for specific 
performance proceeded on a ground 
common to both ‘sets of defendants. It 
could, therefore, be set aside in terms 
of the above provision. But there is a 
joint decree in favour of both sets of 
defendants for the receipt of Rupees 
'77,000/-. If the decree for specific per- 
formance is set aside that part of the 
decree will also have to go. Itis not 
possible to understand how that can be 
'done in the absence of the legal repre- 
isentatives of the deceased Guha. 
‘Moreover, the plaintiffs had claimed 
against Guha, in the alternative, a 
decree for substantial amount consist- 
ing of the part consideration paid and 
certain other amounts. If Guha had 
been alive or if his legal representatives 
had been impleaded in time the Court 
could, while setting aside the decree 
for specific performance, grant the al- 
ternative prayer which was only made 
against Guha. This cannot be done 
now. In these circumstances we are of 
the view that Order 41, Rule 4 of the 
Code of Civil Procedure cannot be of 
any avail to the appellants. The 
abatement of the appeal, so far as Guha 
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was concerned, will prove fatal to the 
entire appeal as either inconsistent and 
contradictory decrees will have to be 
passed or proper reliefs cannot be 
granted in the absence of a necessary 
party against that party or his legal 
representatives. 

8. The appeal is dismissed but 
there will be no order as to costs. 


Appeal dismissed. 
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(V 60 C 135) 
(From: Madras)* 
A, ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 

Duraipandi Thevar and others, Ap- 
pellants v. State of Tamil Nadu, Res- 
pondent. 

Criminal Appeal No. 17 of 1972, 
D/- 24-11-1972. 

Index Note: — (A) Constitution of 
India, Art. 136 — Criminal appeal — 
Although Supreme Court normally 
does not peruse the records under Arti- 
ele 136, it may do so in criminal ap- 
peals involving sentences of death 
when serious arguments, such as lack 

proper consideration of medical evi- 
dence or conflict of medical evidence 
with testimony of eye witnesses, are 
raised. (Para 14) 

M/s. R. K. Garg, S. C. Agarwal, 
V. J. Francis and P. D. Sharma, Advo- 
cates, for Appellants; Mr. A. V. Ran- 
gam and Miss A. Subhashini, Advocates, 
for Respondent. 

The following Judgment of the 
Court was delivered by 

DUA, J.:— The five appellants in 
this appeal by special leave were tried 
in the court of the Additional Sessions 
Judge, Tirunelveli for offences under 
Ss. 147, 148, 302 and 302 read. with 
S. 149, LP.C. Accused Nos. 1 and 4 
were sentenced to death under S. 302, 
LP.C. the injuries inflicted by them on 
the deceased having been held to be 
fatal whereas accused nos.2 and 3 
were sentenced to imprisonment for 
life the injuries caused by them to the 
deceased being simple but with the 
common intention of causing his death. 


*(Cri. Appeal Nos. 770-771 of 1970 and 
R. T. No, 54 of 1970, D/- 16-11-1970 
— Mad.) 
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Accused No. 5 was sentenced to rigo- 
rous imprisonment for ten years under 
S. 149 read with S. 302, I-P.C. because 
he had only instigated his associates to 
kill the deceased. Accused nos. 1 to 4 
were not awarded any separate sen- 
tence under S. 148, I-P.C. and accused 
no. 5 was similarly not awarded any 
sentence under S. 147, LP.C. 

2. The High Court on appeal 
confirmed the conviction and sentences 
of accused nos. 1 to 4 but so far as aç- 
cused no. 5 is concerned his conviction 
was altered to one under S. 326, I.P.C. 
read with S. 149, I-P.C. but the sen- 
tence of rigorous imprisonment for ten 
years was maintained. His conviction 
under S. 147, LP.C. was also confirmed 
but no separate sentence was awarded. 


3. In this Court Shri R. K. 
Garg has addressed elaborate argu- 
ments in support of the appeal and has 
assailed the conclusions of the High 
Court holding the appellants guilty of 
the offences for which they have been 
convicted and sentenced. 


4, Before broadly stating the 
prosecution story the relationship of 
the accused persons inter se may be 
noticed. Accused nos. i to 3 are brothers 
and accused no. 5 is their paternal uncle 
and married to the sister of accused no. 
4. They are all residents of village 
Adhanoor. About 4 or 5 years earlier 
the deceased Mottayan had caused in- 
juries to accused no. 2. The deceased 
and P.W. 1 who are children of the 
same mother from different fathers were 
tried for those injuries but acquitted. 
Previously the deceased also used to live 
in village Adhanoor. After the afore- 
said occurrence he started living in his 
Sister’s house in village Melaseithalai 
About three months prior to the present 
occurrence, however, he returned to 
Adhanoor village and again settled 
down there with his family. About 
ten days prior to the present occurrence 
there was a quarrel between Ramaiah 
(P. W. 5) and Krishna Thevar, accused 
no. 4 in connection with a ridge in a 
ary land. In this quarrel] all the five 
accused were armed with aruvals. On 
behalf of P.W. 5, the deceased Mot- 
tayan also armed himself with an aru- 
val. At the intervention of some media- 
tors, however, the trouble was averted, 
but all the five accused are stated tio 
have threatened that they would do 
away with the deceased. On January 
28, 1970 at about 8.45 am. the deceas-~ 
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ed and Kookkiah Thevar (P.W. 1) after 
taking their food proceeded to the dry 
Jand of the deceased which was situa- 
ted to the south of Adhanoor village. 
Their object was to harvest the kambu 
crop. P.W. 1 was following the deceas- 
ed at a distance of about half a furlong. 
After proceeding for some distance 
when they reached the junction of the 
footpath and the cart track running 
west to east to the south-west of the 
dry land of Dorairaj P.W. 2 the five 
appellants began to chase the deceased. 
Accused nos. 1 to 4 were armed with 
bill-hooks. Seeing them the deceased. 
called out “brother brother” and ran 
towards north of the lands of P.W. 2. 
Accused no. 5 instigated his compa- 
nions to cut the deceased. Soon there- 
after accused no. 2 (Mookkiah Thevar) 
obstructed the deceased and Duraipandi 
Thevar, accused no. 1, gave him a cut 
on his head with a bill-hook. Accused 
no. 2 gave the deceased from behind 
another injury on his right shoulder. 
The deceased raised alarm and turned 
towards the left and ran for about 4 
or 5 bhagams. P.W. 2 who was baling 
out water from his well, and his brother 
Paulraj (P.W. 3) who was irrigating 
the said water, witnessed this occur- 


rence and appealed to the accused nob ` 


to cut the deceased, At that time Nata- 
raj Thevar accused no. 3 cut the 
deceased on the right upper arm with 
a bill hook. The deceased then fell 
down but suddenly rose and tried to 
run but after running for about 7 or 8 
bhagams towards the west, fell down. 
At that time Krishna Thevar accused 
no. 4 lifted the left hand of the deceas- 
ed and gave him acut on his left arm- 
pit with a bill-hook. After inflicting 
these injuries on the deceased all the 
accused ran away carrying their respec- 
tive weapons with them. When P. Ws 1 
to 3 went near the deceased he asked 
for some drinking water. P. W. 2 ran 
and fetched water but the deceased ex- 
pired before he could drink it. P. W, 1 
then went to the Panchayat Board 
office to inform the village munsiff of 
the occurrence. The village munsiff 
was not there: he was reported to have 
gone to the house of the karanam. P.W. 
1, therefore, went to the house of the 
karanam and made his statement (Ex. 
P-1) which was recorded at about 
10 am. by the village munsiff (Shri 
Arumugam) who has appeared as P.W. 


8. Exhibit P-1, it may be pointed out, 
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contains full details of the occurrence 
with the names of all the accused and 
the nature and extent of their partici- 
pation in the alleged offence, as also 
the presence of P.Ws. 2 and 3 in their 
fields. At this stage it may be men- 
tioned that according to P.W. 8 he had 
gone to the Panchayat office before 
going to the house of the Karanam and 
had there learnt from the thalavari 
Solaippan that Doraiswami Thevar and 
others had cut the deceased. Accord- 
ing to P. W. 8, as elicited in his cross- 
examination, the thalavari had told 
the witness that it was “Doraiswami 
Thevar vagaira”’ who had cut the de- 
ceased without giving the names of all 
the accused persons and that the thala- 
vari’s information was only based on 
the talk that was said to be going on 
in the village. P.W. 8 had gone to the 
house of Karanam because the records 
were there. We have mentioned this 
because on behalf of the appellants it 
has been strenuously argued that the 
information given by P. W. 1 to P.W. 
8 and recorded by the latter cannot be 
considered as the first information 
report because P.W. 8 had already 
learnt of the occurrence and had gone 
to the house of the Karanam merely 
because the records were there. The 
earlier informant having not been pro- 
duced as a witness, according to Shri 
Garg not only should an adverse infer~ 
ence be drawn against the prosecution 
but Ex. P-1 should also be held to be 
inadmissible in evidence being not the 
first information report but being a 
statement recorded subsequent to the 
earliest information about the crime. 
P.W. 8 after recording the statement 
of P. W. 1 went to the garden of Dorai- 
swamy P. W.2 and saw the dead body 
and prepared the vadast Ex. P. 3. P. W. 
8 then sent Ex. P-1 and Ex. P-3 to 
the Sub-Inspector concerned and sent 
his own report Ex. P-5 and Ex. P-4 (a 
copy of Ex. P~1) to the Sub-Magzgistrate. 
The two constables came to the spot at 


about 2 p.m. as deposed by Dorairaj. 


P.W. 2. The Sub-Inspector, however, 
came at about 3.30 p.m. and remained 
. there till about 6 p.m. when he prepar- 
ed the inquest report (Ex. P-6). 

5. The trial court accepted the 
evidence of P.Ws. 1, 2, 3, 6 and 7 to 
be true and believing them held that 
the accused persons had assaulted the 
deceased Mottayan in the land of P. Ws. 
2and 3 at about 9 am. on 28th Janu- 
ary, 1970. The court also accepted the 
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evidence of these witnesses with regard 
to the motive for the assault. The four 
injuries inflicted on the deceased were 
thus held to have been caused by ac- 
cused nos. 1 to 4 on the head and the 
left arm-pit of the deceased, Injuries 
nos. 1 and 4 were held to be fatal as 
deposed by Dr. Sethu, Civil Assistant 
Surgeon who conducted the post-mor- 
tem and appeared as P. W. 4. On the 
basis of this evidence the trial court 
convicted the accused, as already 
noticed. 


6. The High Court agreed with 
the reasoning of the trial judge in ac- 
cepting the testimony of P. Ws. 1, 2 
and 3. The High Court, as already 
noticed, converted the conviction of ac- 
cused no. 5 from S. 302/149, I.P.C. to 
one under S. 326/149, I.P.C. but main- 
tained the sentence of rigorous impri- 
sonment. for ten years, i 


T. Dealing first with the argu- 
ment that Ex. P-1 is not the F.LR. we 
need only refer to the statement of 
P.W. 8 where he says that the informa- 
tion given by the thalavari was based 
only on the talk in the village and that 
Duraiswami Thevar vagaira were sta- 
ted to have cut the deceased without 
giving the names of all the accused 
persons. Now this information was ap- 
parently based on the talk in the vil- 
lage and the thalavari himself was not 
an eye witness to the occurrence. It was 
clearly open to the authorities concern- 
ed to take action on this information if 
they so chose but it was equally open 
to them to wait for more authentic or 
reliable information for taking appro- 
priate action treating the earlier in~ 
formation as based on mere village 
gossip. It seems that P.W. 8 chose 
the latter course, In any event before 
P. W. 8 had taken any action on the 
basis of the thalavari’s information, 
P. W. 1 gave to P. W. 8 fuller and more 
reliable and detailed information as an 
eye witness confirming the commis- 
sion of the offence. The information 
said to have been given by the thala- 
vari was not recorded as contemplated 
by S. 154, Cr. P.C. and investigation 
into the alleged offence was not start- 
ed on the basis of that information. We 
do not mean to lay down that the 
receipt and recording of an inforrnation 
report is a condition precedent to the 
setting in motion of investigation into 
a criminal cffence. The fact. however, 
remains that in this case no investiga- 
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tion had actually started on the basis 
of the information said to have been 
given by the thalavari before Ex. P-1 


was recorded by P.W. 8. The state- 
ment (Ex. P-1) made by P. W. 1 shortly 
after the thalavari’s information was 
duly recorded by P.W. 8 who got it 
-signed by P.W. 1 and witnessed by two 
witnesses and it was thereafter that 
P.W. 8 proceeded to the spot for veri- 
fying as to what had happened there. 
When P.W. 8 went to the spot he saw 
the injuries on the deceased in the gar- 
den of P.W. 2 and prepared vadast (Ex. 
P-3) in which he stated that the in- 
formation about the murder had been 
received by him from the thalavari 
Solaiappan and the complaint had been 
made by Mookkaiah Thevar, the elder 
brother of the deceased. Exhibits P-1 
and P-3 were both sent by P. W. 8 to 
the Sub-Inspector at about 11.30 am. 
They were received at the police sta- 
tion at about 1 pm. and Ramaswam1 
(P. W. 12) the police writer registered 
crime no. 10/70 under S. 302, LP.C. and 
prepared Ex. P-16 which he describes 
as the first information report. He sent 
that report urgently to the authorities 
concerned, The whole of Ex. P-16 
which purports to have been recorded 
under S. 154, Cr-P.C. has not been 
separately printed in the paper book. 
Tts contents have been described in the 
printed paper book to be the same as 
Exs. P-1 and P-3. From its printed 
headings, however, it is clear that in 
column no.-1 the informant and the 
complainant is stated to be Mookkaiah 
son of Sevathaiah Thevar. From what 
has just been stated it is crystal clear 
that the statement Ex. P-1 was not made 
in the course of investigation. It was 
_ certainly not so treated by the inves- 
tigating agency. That statement was, 
therefore, rightly put in evidence when 
its author, the informant, was examin- 
ed as P. W. 1. Nor have we otherwise 
discovered any suspicion attaching to 
Ex. P-1. No deliberate delay with any 
ulterior motive in recording it is shown 
or even suggested with any plausibility- 
The trial court and the High Court have 
both relied upon Ex. P-1 as the F.I.R 
and we find nothing objectionable in 
those conclusions. In substance Ex. P-1 
appears to us to be the real F. I. R. on 
the basis of which the investigation 
started though technically Ex. P-16 was 
described by P. W. 12 to be the F.I. R. 


But Exhibit P-16 being the same as 
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Exs. P-1 and P-3 (Ex. P-16 must neces- 
sarily have been prepared in point of 
time after Ex. P-1) it is impossible to 
hold information given by the thala- 
vari to amount to first information 
report so as to render Ex. P-1 inadmis- 
Sible in evidence. At best it may bs 
said that the information given by the 
thalavari and the more detailed infor- 
mation conveyed by P.W. 1 in his state- 
ment recorded as Ex. P-1 taken to- 
gether constitute information which 
induced P.W. 8 to proceed to the place 
of occurrence ta inquire into the mat- 
ter. Indeed, this is how the police offi- 
cer at the police station also dealt with 
the matter when registering the case. 


8. Shri Garg’s criticism on the 
non-production of the thalavari as a 
witness for the prosecution is without 
substance because his information was 
only based on the talk in the village. 
His evidence based on personal know- 
ledge could not have, therefore, un- 
folded the prosecution story. What he 
had stated to P. W. 8 would similarly 
be of little value as corroborative of 
his evidence on the point. Now if that 
statement is ignored the prosecution 
case would obviously not suffer in any 
material respect: but if it is not ignored 
then incomplete version though that 
statement is, the mention of Dorai- 
swami Thevar vagaira in it as deposed 
by P. W. 8 would serve to corroborate 
the prosecution story in one very 
material particular: in any event that 
information certainly does not contra- 
dict or conflict with the prosecution 
version. Omission to specifically name 
the other accused persons clearly nega- 
tives any reasonable suspicion about 
that information being fabricated and 
inspired by inimical motive, in which 
case the other persons could also have 
been named without difficulty. 


9. Shri Garg has strongly con= 
tended that in the inquest report there 
is no mention of Doraiswamy (P.W. 2) 
and Paulraj (P.W. 3). This omission. ac- 
cording to the learned counsel, suggests 
that these witnesses were not present 
at the place and time of the occurrence 
and, therefore, had not actually wit- 
nessed it. Now the Sub-Inspector of 
Police Venkatachalam appearing as 
P.W. 13 swore that he had examined 
P. Ws. 1 to 3 and 5 and also prepared 
the inquest report. He no doubt ad- 
mitted that the names of P. Ws. 2 and 
3 were not mentioned in columns 3 
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and 4 of Ex. P-6 (the inquest report). 
He, however, explained in re-examina- 
tion that the name of P. W. 1 was men- 
tioned in those columns and that was 
sufficient according to the practice. It 
was not suggested that this was not the 
practice, P. Ws. 2 and 3 also swore in 
the witness box that they had been ex- 
amined by the Sub-Inspector. Nothing 
was elicited from these three prosecu- 
tion witnesses which would discredit 
their testimony with respect of the ex- 
amination of P. Ws. 2 and 3 by P. W. 13 
when the inquest was prepared. Incid- 
entally, this point was neither raised in 
the trial court nor in the High Court 
on behalf of the accused. In the trial 
court the only ground on which the 
evidence of P. Ws. 2 and 3 was sought 
to be discredited was alleged enmity 
with accused No, 5 on account of some 
Panchayat elections. In the High Court 
the testimony of P. Ws. 2 and 3 was 
assailed on the basis of other criticism 
but not on account of omission of their 
names from the inquest report. The 
High Court, however, agreed with the 
trial court in accepting the testimony 
of P. Ws. 1, 2 and 3 who had deposed 
as eye witnesses to the occurrence. The 
testimony of P. W. 1 was held by the 
High Court to be corroborated by Ex. 
P-1 and the evidence of P. Ws. 6, 7, 8 
and 13 to corroborate the testimony of 
the three eye witnesses, P. Ws. 1, 2 and 
3. It may be recalled that in Ex. P-1 
the names of P. Ws. 2 and 3 were men- 
tioned by P. W. 1. The suggestion 
therefore, that these two witnesses were 
included in the list of prosecution wit- 
nesses as an afterthought, after even 
the preparation of the inquest report is 
completely unfounded. 

10. Great stress has been laid 
by Shri Garg on the following senten- 
ces in the cross-examination of Dr. 
Sethu P. W. 4, who had performed 
post-mortem on the dead body of the 
deceased: 


“Injury No. 1 alone will cause instan- 
taneous death. The victim should have 
got sudden and severe shock on receipt 
of injury no. 1. It is possible that on 
receipt of injury no. 1 the victim could 
have fallen and died immediately. If 
the victim had shock and unconscious- 
ness on receipt of injury no. 1, he could 
not have run nor could have moved.” 
On the basis of these sentences it has 
been argued that the deceased must 
have died instantaneously on receipt of 
injury no. 1 and, therefore, all those 
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witnesses who have deposed that the 
deceased ran for a short distance there- 
after are not telling the truth and had 
indeed not witnessed the occurrence. 
On the basis of this part of the medi- 
cal evidence Shri Garg has further sug- 
gested that those who are stated to have 
inflicted injuries on the deceased after 
injury no. 1 could also not be held 
guilty of murder because their injuries 
would in all probability be inflicted on 
a dead man. The counsel sought support 
for his submission from certain passages 
from Modi’s Medical Jurisprudence and 
Toxicology. from Tailor’s Principles 
and Practice of Medical Jurisprudence, 
Vol. I and from Medical Jurisprudence 
and Toxicology by Glaister. We are 
unable to accept the submission. The 
text-books cited by Shri Garg are of 
little assistance. They merely tell us 
about what concussion of brain means 
and what would be the normal effect of 
certain injuries to the scalp or the 
brain, They also describe the compli- 
cations of the fracture of the skull. For 
understanding the nature and the 
effect of the injuries in question we 
have primarily to look to the medical 
evidence on the record. The part of 
the statement of P.W. 4 on which Shri 
Garg has placed reliance has to be 
read along with the rest of the state- 
ment made by the witness. In re-exa~ 
mination the witness explained the 
position in the following words: 

“The formation of shock depends 
upon the resisting power of the indivi- 
dual victim. 'The resistance power de~ 
pends upon the age, health, physical 
formation etc. If shock comes 15 or 20 
minutes after the injury, it must be 
due to bleeding. If the shock had not 
set in, immediately after receipt of in-~ 
jury No. 1, the victim could have run 
‘forsome distance, Instantaneous death 
is meant by me as the one after setting 
in of shock and haemorrhage. Even. 
in the case of instantaneous death, the 
victim could have uttered few words.” 
In further cross-examination with the 
permission of the Court the witness did 
state that according to medical parlance 
instantaneous death means death inst- 
antly after the receipt of an injury, 
though he again explained that he had 
stated in the C.C. that in this case the 
victim could have run at the most only 
5 or 6 yards. From this testimony it is 
not possible for us to hold that the de- 
ceased died the moment he received in- 
jury no. 1 and that it was impossible 
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for him to run for several bhagams or 
to utter some words. We are, therefore 
unable to hold that the first injury 
must necessarily have instantaneously 
killed the deceased and that P. Ws. 1 
to 3 have falsely stated that the deceas= 
ed ran for some distance even after 
receiving the first injury and that he 
asked for some water which was 
brought but he expired before he could 
drink it. The medical evidence, it may 
be pointed out, is usually opinion evi- 
dence and in this case the doctor did 
not unequivocally state that the deceas-< 
ed must necessarily have died the mo- 
ment he received injury no. 1. Nothing 
was stated by the Doctor in court about 
the resistance power of the deceased 
and it cannot be held that the deceased 
was so weak that he must necessarily 
have died the moment he received in- 
fury no. 1 or become unconscious and 
died without regaining consciousness. It 
is noteworthy that the body of the de- 
ceased has been described by the Doc- 
tor (P. W. 4) in his evidence as also in 
the post-mortem certificate to be that of 
a well-nourished male of 28 years. The 
Dector has not deposed that in view 
of the nature and extent of injury No- 
T the deceased must have died in- 
stantaneously without being able to run 
at all ` and without being able to ask 
for water as deposed by the eye wit- 
nesses. It is also worth noting that 
this precise argument was not advanced 
either in the trial Court or in the High 
Court. In the High Court the evidence 
of P. W. 1 to the effect, that the deceas- 
ed having fallen down after receipt of 
three injuries again rose and, ran for 
five bhagams to fall again was criti- 
cised only on the ground that there 
was no mention of this fact in Ex. P-1. 
The High Court did not feel impressed 
by this criticism. This omission in Ex. 
P-1 was not considered sufficient to dis- 
credit the testimony of P. W. 1. The 
instinct of self-preservation, according 
to the High Court, must have impelled 
the deceased to run for some distance 
even after receiving the injuries inflict- 
ed by accused Nos. 1 and 2 as this was 
not in conflict with the medical evi- 
dence as deposed by P. W. 4. We agree 
with this view. 


il. The further criticism that 
the evidence of P. W. 1 suggests that 
fe and the deceased had at about 8.45 
a. m. eaten or drunk kambu kanji — 
which takes several hours to digest — 
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and that the deceased died at 9 a. m. 
and this conflicts with the medical evi- 
dence according to which “34 ounces 
of partly digested food one hour diges- 
tion duration” was found in the 
stomach at the time of post-mortem, is 
also difficult to accept. The deposition 
of P. W. 1 with respect to the time 
when he and the deceased ate or drunk 
kambu kanji and when the occurrence 
in question took place cannot be con~ 
sidered to be meticulously precise as 
if he had noted the time by reference to 
awatch; he must be considered to have 
deposed about the time more or less 
according to his general impression. It 
may also be remembered. that his evi- 
dence was recorded after a long in- 
terval. This criticism was rejected by 
the High Court and we think rightly. 
The criticism about the exact distance 
the deceased is stated by the witnesses 
to have run after the receipt of the first 
injury is also misconceived because 
evidence on -this point cannot be exact 
and precise. It is always based on 
general impression and due allowance 
must always be made of time Tapse be~ 
tween the observation and the deposi= 
tion, keeping in view the intelligence, 
power of observation and the retentive 
memory of the witness concerned. 


12. Shri Garg also submitted 
that P. W. 13 did not see any streak of 
blood in the field whereas according 
to P. W. 1, when the deceased ran 
blood streamed out of his wounds and 
fell on the ground. From this the coun- 
sel wants us to infer that P. W. 1 was 
not present at the spot and is telling 
an imaginary story. The argument is 
not easy to accept. P. W. 13 arrived 
at the spot at about 3.30 p. m. and pre- 
pared the observation mahazar, Ex. 
P-7 and also prepared the inquest re- 
port. In Ex. P-7 he clearly stated that 
blood had been seen soaked in the 
ground where the corpse lay as also 
ata distance of about 53 ft. Exhibit 
P-9 shows that blood stained earth 
was collected by P. W. 13 from the 
place 53 ft. away from the dead body. 
This is also corroborated by P. W. 8. 
It is. however, to be borne in mind that 
the deceased was wearing inter alia a 
dhoti, a banian and a towel as deposed 
by P. W. 1. They were all blood- 
stained as deposed by P. Ws. 1, 8 and 
13 and shown by the serologist’s re- . 
port, Ex. P-15, proved by P. W. 10. 
Some of the blood coming out of the 


1973 


wound must have been absorbed by 
these clothes. 


13. It was next urged that the 
Story about the deceased asking for 
water and the water having been 
brought is a concoction because the 
vessel in which the water was brought 
was not taken into possession by the 
investigating agency. We do not 
think it was necessary to take the vessel 
in question into possession as it had no 
direct connection with the commission 
of the offence. Nor was it necessary to 
take into possession the irrigating 
material as argued by Shri Garg. The 
investigating officer rightly exercised 

is discretion in Teaving out this 
‘unnecessary material. 

14, We have gone into the re- 
{cords of the case which this Court 
normally does not do under Article 136 
of the Constitution. We have done so 






{direct conflict with the testimony of 
the eye-witnesses. In criminal appeals 


15. The learned counsel! finally 
submitted that the sentence is too 
harsh and that. this was not the case for 
maximum penalty which is inflicted 
only in brutal and callous murders. 
Certain decisions were cited in support 
of the submission that if all the facts 
have not been clearly disclosed on the 
record and it is not proved by clearest 
evidence as to which blow proved 
fatal then the sentence of death is not 
the proper sentence. He added that 
when Section 34, Indian Penal Code is 
utilised for convicting all the accused 
then the extreme penalty of death is 
not called for. In our opinion, the 
submission on the question of sentence 
fs not supportable on the record and 

the conclusions of the Courts below. 
‘Here medical evidence is absolutely 
‘Clear that injuries Nos. 1 and 4 were 
m@Mecessarily fatal, The evidence has 
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been believed as to who were the 
authors of these two fatal injuries. The 
murder was clearly brutal and callous. 
The sentence of death has been impos- 
ed by the trial Court and confirmed 
by the High Court only against accus- 
ed Nos. 1 and 4 who gave the fatal 
injuries. There is absolutely no doubt 
on this point. Even without invoking 
Section 34, Indian Penal Code the sent~ 
ence is justified. Section 34 is invoked 
only to hold constructively liable per- 
sons who were parties to an attack with 
@ common intention. In this case those 
accused persons have not been given 
the extreme penalty. We are there- 
fore. unable to agree with the submis- 
sions advanced by the learned counsel. 
The appeal accordingly fails and is 
dismissed, 

‘Appeal dismissed. 
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India, Arf. 136 — Appeal by special 
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High Court while confirming death 


-Sentence ignored certain relevant pieces 
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Brief Note :— (A) Where the evi- 
dence revealed that the accused party 
was in possession of certain land and 
the quarrel resulting in death of a per- 
son of the complainants’ party arose 
while the accused was exercising his 
right of private defence of property but 
exceeded that right, his conviction al- 
tered to one under Exception 2 to Sec- 
tion 300, Indian Penal Code andthe 
sentence ofdeath modifiedto one of 
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life imprisonment, Criminal Appeal 
No. 900 of 1970 D/- 17-12-1970 (Mad) 
Reversed. (Paras 4, 6, 7) 


Mr. S. Ramachandran, Advocate, 
amicus curiae, for Appellant; Mr. A. 
V. Rangam and Miss A. Subhashini, 
Advocates, for Respondent. 


The following Judgment of the 
Court was delivered by 


ALAGIRISWAMI, J-:— This is an 
appeal by special leave against the 
judgment of the High Court of Madras 
confirming the sentence of death pass- 
ed on the appellant. 


2. The wife of P. W. 10. 
Hussain Khan, had some lands which 
the appellant and his father had been 
cultivating for some years. They fell 
into arrears in respect of the lease 
amount due to the landlady. It was 
alleged that the appellant and his 
father voluntarily surrendered the land 
on 16-2-69 and on the same day a lease 
was executed in favour of P.W. 3. 
The prosecution case was that on 5-1- 
70 when P. Ws. 1 to 5 went to harvest 
the second crop raised by P. W. 3, 
the appellant and others came and at- 
tacked the persons who were harvest- 
ing the crop which resulted in the 
death of one Velayudhan. The con- 
tention on behalf of the appellant and 
others was that they had never sur- 
rendered the possession of the land, 
that they had themselves raised the 
crop amd the landlord was trying to 
evict them with the help of P. Ws. 1, 
to 5 and when P. Ws. 1-5 tried to 
harvest the crop and the appellant and 
others objected to it these prosecution 
witnesses joined together and beat up 
the appellant and others. Both the 
Courts below examined the question 
cf the possession of the land at great 
length and- came to the conclusion 
that P. W. 3 was in possession of land 
and had cultivated the crop and that 
the appellant’s party were the aggres- 
sors. 


3. The question as to who was 
în possession of the land assumes consi- 
derable importance in the circumstances 
of the case. The special leave has been 
granted limited to the question regard- 
ing the nature of the offence, if any, 
of which the appellants could be con- 
victed. If the finding of the Courts be- 
low that P. W. 3 was in possession 
should be upheld then it is obvious 
that the appellant will have nothing 
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to say in his favour. If on the other . 
hand it is held that he had not surren- 
dered the possession of the land and 
did continue to be in possession and 
raised the crop and the prosecution 
party had tried forcibly to harvest the 
crop, then the question of the appel- 
lant’s party’s right of private defence 
would arise. In that case the nature 
of the offence committed by the ap- 
pellant would be different. 


4. We have carefully gone 
through the evidence and are of the 
opinion that the conclusion arrived at! 
by the Courts below regarding the 
possession of the land has been arriv- 
ed at only by ignoring certain rele- 
vant pieces of evidence. It may 
be argued that the fact that only the 
counter lease deed (Ex. P-2) was pro- 
duced and not the original lease deed, 
may not be of any importance. So 
also the fact that there was no docu- 
ment to evidence surrender of posses- 
Sion by the appellant’s party of the 
Jand which they earlier had under 
their possession, But it is difficult to 
believe that having voluntarily surren- 
dered possession of the land on 16-2- 
69 and not having raised any objection 
either at the time when the P. W. 3 rais- 
ed the first crop or harvested it or even 
when he raised the second crop the ap- . 
pellant’s party would take it into their 
heads for the first time to object when 
the second crop was about to be har- 
vested nearly a year after the alleged 
voluntary surrender. In examina- 
tion under Section: 342 the appellant 
had stated before the Sessions Court 
that he was cultivating the land. On 
his examination before the committing 
Magistrate he had stated that he went 
and shouted why they were harvesting 
what he had cultivated. That this was 
what should have happened is also 
evident from P. W. 1’s first informa- 
tion report given before the Sub-In- 
spector of Police on 5-1-70. In that the 
appellant and his father Armugham 
are said to have shouted “You mother 
seducers, we have taken the field on 
pattom. Don’t harvest.” In his evi- 
dence also P. W. 1 has stated that the 
“aceused said that they had cultivated 
that field and objected to our harvest- 
ing that field”, though he also stated 
that he had previously harvested the 
field as requested by P. W. 3 and the 
accused did not object to his harvest- 
ing at that time. That, as we said 
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earlier, is difficult to believe. There is 
the further admission by this witness 
that after 20 days of the occurrence the 
accused themselves harvested the 
paddy from that field. P. W. 11 stated 
that the . Police harvested the Paddy 
after the occurrence, P. W. 16. In- 
spector .of Police was not even asked 
whether this evidence of the two wit- 
nesses was true or not. It would seem 
to disprove the prosecution case that 
. W. 3 was in possession. P. W. 3 
himself has admitted that the accused 
said that he should not harvest 
the land saying they were pre- 
vious lessees, P. W. 4 has also given 
evidence to that effect. Therefore, the 
evidence of P. W.5 that the accused 
did not object to the harvesting cannot 
be accepted. It may also be mentioned 
that it had been suggested to P. W. 2 
that he and his associates were out to 
evict the accused from paddy field on 
behalf of P. W. 10 and they created 
the quarrel and in that quarrel 
Velayudhan died. It was suggested to 
P. W. 3 that his party had attempted 
to harvest the land in spite of the pro- 
tests of the accused and that led to 
assault between the accused on the 
one hand and P. W. 3 and his co-workers 
on the other, and in the confused melee 
Velayudhan sustained injuries. To P.W. 
5 also the suggestion was put that 
he and others were engaged by P. W. 10 
to evict the party of the accused. That 
these suggestions were not wholly 
baseless is evident from what we 
have discussed above. 
5. The behaviour of P. W. 3 is 
very significant. He did not enquire 
before he took the land on lease from 
P. W. 10 as to who was cultivating 
the land. He also did not enquire as 
to what rent was paid by the previ- 
ous lessees. He did not pay any advance 
rent by way of deposit. As the appel- 
Tant and his father were said to be in 
arrears for 3 years it is unlikely that 
P. W. 10 would have leased the land to 
P. W. 3 without any deposit. He 
is a mere cooly. It is not supris- 
ing, therefore, that it was sugges- 
ted to him that he and his father- 
‘in-law helped land owners to get 
their lessees evicted from their 
land and that he was paid by P. W. 10 
to evict the accused from the land and 
on such payment he and others went 
to the land to harvest the paddy crop. 
His uncle, P. W. 2 stated that he and 
P. W. 3 would go for cooly work. It 
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would, therefore, appear that P. W. 3 
was not in a position to take a land on 
lease and it is unlikely that P. W. 10 
having had the experience of the 
appellant and his father not paying 
any rent for three years would lease 
the land to P. W. 3 without taking any 
deposit. These facts seem to us to 
make it clear that the story of the 
voluntary surrender by the appellant 
and his father of the land which was 
cultivated by him cannot be true, nor 
would they have suddenly taken into 
their heads to object to harvesting 
nearly a year after their alleged volun- 
tary surrender and after one crop had 
already been harvested without any 
objection from them. 


6. Once it is held that the 
possession of the land was not with 
P. W. 3 and that the objection raised 
by the accused party to harvesting of 
the crop by P. W. 3 and his men, was 
genuine the whole occurrence takes 
on a different aspect. It does not appear 
that the harvesting party was armed 
with any deadly weapons and there 
could not have been any fear of death 
or grievous hurt on the part of the 
appellant and his party. Under Sec- 
tion 104, Indian Penal Code their right 
therefore, was limited to the causing 
of any harm other than death It 
should, therefore, be held that the 
accused, though they were exercising 
the right of private defence of property 
had exceeded that right. The 
case would, therefore, fall under Ex- 
ception 2 to Section 300, Indian Penal 
Code and the offence committed by the 
appellant should be held to amount 
to culpable homicide not amounting to 
murder, as it was committed in good 
faith of the right of private defence 
of property but it exceeded the power 
given to him by law and caused the 
death of the person against whom he 
was exercising such right of defence. 


7. The appeal is, therefore, 
partly allowed and the sentence of 
death passed on the appellant is modi- 
fied to one of life imprisonment. 

Appeal allowed partly. 
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AIR 1973 SUPREME COURT 668 
(V 60 C 137) 
(From: Madras)* 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

Civil Appeals Nos. 2184-2195 of 
1969 & 498 to 502 of 1970, 

State of Tamil Nadu etc. Appel- 
fants v. Cement Distributors Private 
Ltd. ete. Respondents. 

aoe Appeals Nos. 884 to 885 of 


a 


State of Tamil Nadu ete, Appel- 
fants v. Thiruvalargal India Cement 
Ltd., Respondent 


Civil Appeals Nos. 2184-2195 of 
1969, 498 to 502 of 1970 & 884 to 885 
of 1971, D/~ 22-11 1972. . 


_ _ Index Note :— (A) Madras General 
Sales Tax Act 1959 (Madras Act 1 of 
1959), S. 2 (n) — Cement Control Order 
(1958), Cl. 6 (4) — Supplies of gunny 
bags in which the cement was suppli- 
ed by the producers as per directions 
given by the Central Government in 
pursuance of the Cement Control Order 
1958, did not amount to ‘sales’ within 
the Madras General Sales Tax Act, 
1959 — Producers are therefore not 
liable to pay sales tax on the turnover 
relating to price of gunny bags as the 
price per bag of cement fixed by the 
Government from time to time was 
inclusive of the price of the gunny bags 
as well — AIR 1963 SC 1207, AIR 1970 
SC 2000 Fol. (Paras 2, 3) 


_ _ Index Note :— (B) Madras General 
Sales Tax Rules (1959), R. 6 (f) (as it 
stood in 1963) — Deduction from gross 
turnover — “Charges for packing” — 
Meaning of — (1966) 18 S. T, C. 451 
(Mad) Overruled. (1956) 7 S. T. C. 355 
(Mad) Approved. 


Brief Note :—- (B) The charges for 
packing include both the price of the 
packing material as well as the labour 
charges relating to packing. The words 
in sub. cl. (ii) of rule 6 (f) “and other 
such like services” refer to the word 
“delivery” immediately preceding those 
words. The subsequent changes effect- 


= (W. P. Nos. 4161—4164 & 4246— 
4249 of 1965 and W. P. Nos. 197, 198 
& 199 of 1965 and T. C. Nos. 227 
and 228 of 1967 D/- 25-3-1969 and T.C. 
Nos. 21 & 22 of 1970, D/ 2-3-1970 — 
(Mad) 
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ed in the rule merely clarified the 

intention of the rule-making authority 

and did not effect any change in it. 

(1966) 18 S. T. C. 451 (Mad) Overruled: 

(1956) 7 S. T. C. 355 (Mad) Approved. 

(Para 5) 

i Index Note :— (C) Supreme Court 

Rules (1966), Ord. 15 R. 5 — New point 

— Point not raised in petition of appeal 

or by any special application — Cannot 

be permitted to be raised for the firs? 

time in arguments. (Para 6) 

Index Note :— (D) Supreme Court 

Rules (1966). Ord. 15 R. 5 — New point 

— Point not raised before High Court 

nor in the memo of appeal — Cannot 

be allowed to be raised for the first 

time in arguments. (Para 3) 

(Quaere) — Whether the Central 

Government has power to fix the actual 

price of gunny bags under the Cement 

Control Order, 1958, Cl. 6 (4)? (Para 3) 

Cases Referred: Chronological Paras 

AIR 1970 SC 2000 = 26 STC 
344, Chittar Mal Narain Das vz ~~ 

_ Commr. of Sales Tax, U. P, 

(1966) 18 STC 451 = ILR © 
(1966) 1 Mad 460, State off 
Madras v. R. Damodaran r: 

_ Chettiar & Co. 

ATR 1963 SC 1207 = 14 STC 
316, New India Sugar Mills 
Ltd. v. Commr. of Sales Tax; r 
Bihar , 

(1956) 7 STC 355 (Mad), The 
State of Madras. In re 


The following Judgment of the 
Court was deliveded by 


HEGDE, J.:— These appeals by 


‘certtificate can be disposed of by one 


judgment. They raise common ques- 
tions of law. The material facts are 
not in dispute. In Civil Appeals Nos. 
498, 499 to 502 of 1970, the principal 
question of law that arises for decision 
is whether the producers who supplied 
the cement to the State Trading Cor- 
poration or its agents in gunny bags 
in pursuance of the directions given 
by the Government are liable to pay 
sales-tax on the turnover relating to 
the price of the gunny bags. The only 
other question that arises for decision 
in these appeals relates to the interpre- 
tation of Rule 6 (f) of the rules framed 
under the Madras General Sales Tax 
Act, 1959. This question will be con- 
sidered while dealing with the other 
appeals. In the other appeals the ques- 
tion for decision is whether the sell- 
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ing agents of the State Trading Com : 
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poration are liable to pay sales tax in 
respect of the price of the gunny bags 
in which they sold the cement 
to the consumers. The High Court 
has decided both these questions 
in favour of the assessees, Aggrieved 
by that decision. the State of Tamil 
Nadu has come up in appeal. 


2. Taking first the case of the 
fransactions between the producers 
and the State Trading Corporation, 
there is no dispute that so far as the 
supply of cement is concerned. the 
same cannot be considered as “sales” 
within the meaning of the Madras 
General Sales Tax Act, 1959 in view 
of the Cement Control Order, 1958. 
The only question is whether the gunny 
bags in which the cement in question 
‘was supplied can be considered to have 
been sold. There is no dispute that if 
the price of the gunny bags is also 
held to have been wholly controlled 
then the supply of the gunny bags can- 
not be considered as “sales”. This posi- 
tion must be held to be concluded by 
the decisions of this Court — See 
New India Sugar Mills Ltd. v. Commr. 
of Sales Tax, Bihar, 14 STC 316 = 
(AIR 1963 SC 1207) and Chittar Mal 
Narain Das v. Commr. of Sales Tax, 
U. P., 26 STC 344 = (AIR 1970 SC 
2000). Therefore all that we have to 
see is whether the price of the gunny 
bags in which the cement was supplied 
to the State Trading Corporation was 
controlled under Clause 6 (4) of the 
Cement Control Order, 1958. The re- 
levant assessment years with which 
we are concerned in these appeals are 
assessment years 1959-60, 1960-61 and 
1961-1962. It is admitted that the 
Central Government by its order dated 
March 26, 1959 informed all concern= 
ed thus: 


“Packing charges for cement for 
period commencing First April to 
Thirtieth June Ninteen Fiftynine will 
be Rupees Eleven Decimal five four 
per ton in New Gunny Bags.” 

3. Again by its order dated 
June 24. 1959, it stipulated that the 
packing charges for cement for the 
period commencing ist July to 30th 
September 1959 will be Rupees 11.04 
per ton, in new gunny bags. The 
Central Government by its letter dated 
December 26, 1959 informed the State 
Trading Corporation that it has accept- 
ed the Tariff Commission’s recom- 
mendations in respect of the fixation of 
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the packing charges and the principle 
that would be adopted was on the 
basis of the average of the maximum 
and minimum market price of the pack- 
ing material during each week of the 
9 months immediately preceding the 
quarter for which the charges were to 
be in force plus Rupees 1.25 per ton to 
cover incidental charges. By its tele- 
gram dated February 17, 1961, the 
Central Government informed all the 
State Governments that having regard 
to the prevailing jute bag price, the 
Government was pleased! to fix under 
Clause 6 (4) of the Cement Control 
Order, 1958 the charges for packing 
cement in D. W. as well as service- 
able second hand D. W. Heavy Cases 
Jute Bags at Rupees 17/- per ton for 
the period effective from the 20th of 
February to the 31st March 1961. 
From these orders, it is clear that the 
Government of India was purporting 
to fix the price of the gunny bags 
in which the producers were required 
to supply cement to the State Trad- 
ing Corporation, The learned Advo- 
cate-General of Tamil Nadu contended 
that the Central Government under 
Clause 6 (4) of the Cement Control 
Order, 1958 could have fixed only the 
maximum price of gunny bags and not 
the actual price; that being so, there 
was scope for bargaining between the 
producers of the cement and the State 
Trading Corporation. This contention 
has not been taken in the High Court 
nor in the appeal memo. The Central 
Government has not put in its appear- 
ance in this Court. Hence we cannot 
go into the question whether the 
Central Government had power to fix 
the actual price of the gunny bags. 
The fact remains, that the Central 
Government had fixed the actual 
price of the gunny bags. Tts right to 
fix the price had not been disputed in 
the pleadings before the High Court 
nor does it appear from the judgment 
of the High Court that that question 
was urged before it. It is raised for 
the first time at the hearing. 


_ Tn the result, for the reasons men- 
tioned above the contention that sup- 
plies of gunny bags by the producers 
amounted to “sales” must be rejected. 


f 4. Now coming to the conten- 
tion raised in the other appeals which 
also arises in some of the appeals 
earlier considered, it relates to the in- 
terpretation of Rule 6 (f) of the -rules 
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framed under the Madras General 
Sales Tax Act, 1959. That rule as it 
stood upto September 1963 read thus: 
‘All amounts falling under the fol- 
lowing two heads, when specified and 
charged for by the dealer separately, 
without including them in the price 
of the goods sold: 
(i) freight; 
(Gi) charges for packing and deli- 
very and other such like services.” 
On September 27, 1963, this rule was 
reeast thus: 


“All amounts falling under the fol- 
Jowing three heads, when specified and 
charged for by the dealer separately. 
without including them in the price 
of the goods sold: 

(i) freight; 

(ii) charges for packing, that is to 
say, cost of packing materials and cost 
of labour; 

(iii) charges for delivery and other 
such like services.” 


This rule was again recast on March 9, 
1964. The rule as reframed reads thus: 

“AH amounts falling under the fol- 
lowing three heads when specified and 
charged for by the dealer separately, 
without including them in the price of 
the goods sold: 

(i) freight; 

(ii) charges for packing, that is to 
say, cost of packing materials and cost 
of labour and other such like services; 


(iii) charges for delivery.” 
In the above group of appeals, some 
relate to the assessment years 1962-63 
and 1963-64. 


5. Mr. S. T. Desai, learned counsel 
appearing for the State of Tamil Nadu 
in this group of appeals contended 
that the rule as it stood till September 
1963, merely provided for exemption 
of service charges for packing and 
not the cost of packing material. It is 
not disputed that the price of the pack- 
ing materials was separately charged 
in the bills issued. In support of his 
contention that price of packing 
material is not covered by the rule in 
question. Mr. Desai relied on the deci- 
sion of the Madras High Court in State 
of Madras v. K. Damodaran Chettiar 
and Co., (1966) 18 STC 451 (Mad). 
This decision undoubtedly supports 
Mr. Desai’s contention; but the learned 
Judges who decided that case over- 
looked an earlier decision of that High 


Court in the State of Madras, In re, 
(1956) 7 STC 355 (Mad). In that case 
Rajagopalan and Rajagopala Ayyangar, 
JJ. had taken the view that a rule 
identical in terms with Rule 6 (f) as 
it stood till September, 1963 exempted 
the price of the packing material as 
well. We are entirely in agreement 
with the view taken by the learned 
Judges in that case. The charges for 
packing include both the price of the 
packing material as well as the labour 
charges relating to packing. The words 
in sub-clause (ii) of rule 6 (f) “and 
other such like services” in our opinion 
refer to the word “delivery” immediate- 
ly preceding those words. The sub- 
Sequent changes effected in the rule 
merely clarified the intention of the 
rule-making authority. We hold that 
Damodaran Chettiar’s case (supra) wasl. 
not correctly decided. 


_ 6. At the hearing a new conten- 
tion was sought to be raised by Mr. S. 
T. Desai. He sought to urge that the ex- 
emption given for packing material 
must be held to be not available in res- 
pect of the cases arising under the Cen- 
tral Sales Tax Act (some ofthe appeals 
relate to assessments under the Central 
Sales Tax Act) in view of certain 
amendments made in the Central Sales 
Tax Act in 1969, with retrospective 
effect after the disposal of the peti- 
tions by the High Court. We did not 
permit him to raise that totally new 
contention as the same was not raised 
either in the petitions of appeal or by 
any special application. Further the 
appellant did not serve any notice on 
the respondents informing them of its 
intention to raise that question at the 
hearing. 


f 7: In the result these appeals 
fail and they are dismissed with costs; 
but there will be only three sets of 
hearing fee, one set for the counsel an- 
pearing for the State Trading Corpora- 
tion and its agents; one for the counsel 
appearing for Bharat Cement Ltd., and 
one for the counsel appearing for 
Thiruvalargal India Cement Ltd. 


Appeals dismissed. 
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AIR 1973 SUPREME COURT 671 
(V 60 C 138) 


(From: Mysore)* 
‘A. N. GROVER AND A. K 
MUKHERJEA, JJ. 


S. N. Pallegar. Appellant v. State 
of Mysore, Respondent. 


Civil Appeal No. 2262 of 1971, D/- 
22-12-1972. 


Index Note:— Mysore Services 
Regulations, Eighth Edition, Arts, 294 
and 297 — Compulsory retirement of 
Civil servant — The age of superannua- 
tion under Article 294 is 55 years and 
the discretion to grant extension rests 
only with the Government — (1960) 1 
SCR 981 and (1966) 1 SCR 994, Relied 
on — C A. Nos, 476 to 478 of 1969, D/- 
15-7-1969 (SC), Distinguished. 

(Para 9) 

Brief Note :— The discretion to re- 
tire an officer whether of the superior 
service or of the inferior service at 55 
years has been given in clear unmis- 
takable language to Government. All 
officers attaining that age “may be re- 


quired to retire.” It is clear that the. 


officers themselves have no option in 
the matter. If Government decides to 
retire them, they must go out. At the 
same time, however. the Government 
has been given the discretion to retain 
them in service if the Government 
considers them to he fit and efficient. 
There is nothing in the language of 
Article 294 which makes it incumbent 
on Government to give this extension 
after the age of 55 years. (Para 9) 


Cases Referred: Chronological Paras 


(1969) Civil Appeal Nos. 476 to 
478 of 1969, D/- 15-7-1969 = 
1969 UJ (SC) 490, Union of 


India v. Sadasiva Murthy I, 5, 8 
AIR 1966 SC 602 = 1966-1 

SCR 994. State of Mysore v, 

Padmanabhacharya M 4 


AIR 1960 SC 247 = 1960-1 
SCR 981, M. Narasimhachar v. 
State of Mysore i 

Mr. C. K. Daphtary, Sr. Advocate 

Mr. R. B. Datar, Advocate, with him), 

for Appellant; Mr. B. Sen, Sr. Advo- 

cate, (Mr. M. Veerappa, Advocate. with 
him), for Respondent. 


*(Writ Petn. No. 6201 of 1969, D/- 
25-11-1969 — Mys.) 
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S. N. Pallegar v, State of Mysore (Mukherjea J.) [Pr. 1] S. C. 671 


The Judgment of the Court was 
delivered by 


MUKHERJEA, J.:— This appeal 
by special leave is directed against a 
judgment of the High Court of Mysore 
by which that High Court disposed of 
several writ petitions in which the 
principal question at issue was a com- 
mon question of law. The appellant 
was an officer of the old State of 
Mysore. After the States Reorganisa- 
tion Act of 1956, he entered service of 
the new State of Mysore constituted 
under that Act. The question that has 
arisen is: what is the superannuation 
age of the appellant? It is admitted 
that the appellant was entitled to the 
benefits of the service rules which 
obtained before his tansfer to the new 
State of Mysore. The relevant rules 
are the Mysore Services Regulations as 
they stood on Ist November, 1956. 
According to the appellant the age of 
Superannuation is 60 years while 
according to the respondent the age of 
superannuation is 55 years. Difficulty 
has arisen for two reasons.. First, 
there are two versions of the pre- 
1966 Service Regulations, one to be 
found in the Seventh Edition of the 
Regulations published in 1945 and the 
other to be found in the Eighth Edition 
published in 1953. Secondly, there are 
three decisions of this Court, two of 
which namely M. Narasimhachar v. 
State of Mysore, (1960) 1 SCR 981 = 
(AIR 1960 SC 247) and State of Mysore 
v. Padmanabhacharya, 1966-1 SCR 994 
= (AIR 1966 SC 602) interpreting 
Article 294 of the Eighth Edition 
have held that 55 years is the age of 
superannuation while the third decision 
in Union of India v. Sadasiva Murthy, 
Civil Appeals Nos. 476 to 478 of 1969 D/- 
15-7-1969 (SC) dealing with Art. 305 of 
the Seventh Edition which incidentally 
corresponds to Art. 294 of the Eighth 
Edition has held that the age of super- 
annuation is 60 years. According to the 
High Court the latest decision of this 
Court in Civil Appeals Nos. 476 to 478 
of 1969, D/- 15-7-1969 (SC) which 
has supported the petitioners’ case of 
60 years being the age of superannua- 
tion rested on the effect of Clause (c) 
of the old Article 305. On behalf of 
appellant, however, it was urged that 
the latest decision of this Court in 
Sadasiva Murthy’s case is the correct 
decision to be followed in interpreting 
Article 294 of the Eighth Edition as 
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well as Article 305 of the Seventh 
Edition. 

Z. Tt is necessary at the outset 
to set out Article 305 of the Seventh 
Edition as well as Article 294 of the 
Eighth Edition one after the other for 
making an effective comparison of these 
two Articles. It is also of some im- 
portance in this connection to set out 
the provisions of Article 428 of the 
Seventh Edition. 

‘Article 305 of the Seventh Edition: 

“(a) An officer in superior service, 
who has attained the age of fifty-five 
years, may be required to retire, un- 
less Government considers him effi- 
cient, and permits him to remain in 
the service. But as the premature re- 
tirement of an efficient officer imposes 
a needless charge on the State, this 
rule should be worked with discretion. 
And in cases in which the rule is en- 
forced. a statement of the reasons for 
enforcing it shall be placed on record. 

Note:—- x x x x 


b) :-— x x x x 
_ "(e) The following ruling should be 
kept carefully in view in applying the 
rules regarding compulsory retire- 
ment — 

‘As some misapprehension appears 
fo exist on the subject of the rule re- 
garding the compulsory retirement of 
officers after the age of fiftyfive years, 
it is desirable to state that not only 
do Article 305 and Article 428 of these 
Regulations read together, not require 
the compulsory retirement of any effi- 
cient officer of whatever age, but that 
though the Articles authorise the Heads 
of Departments, at their discretion, to 
presume that an officer is inefficient at 
fiftyfive years of age conditionally, at 
sixty years of age absolutely, yet the 
whole tenor of the rules is that such 
presumption shall be exercised with 
careful consideration both for the in- 
dividual who would suffer by being 
deprived of his appointment while 
capable of discharging its duties, and 
for the finances of the country, which 
would suffer were officers. still effi- 
cient prematurely thrown upon the 
pension list.’ ” 

Article 428 of the Seventh Edition: 

“If an officer in superior service, 
whose age is less than sixty years, is 
required to retire under Article 305 (a), 
the Head of his office must certify in 
the column for ‘any other remarks’, 
on the third page of the application 
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for his pension, the cause of the ap- 
plicant’s inefficiency, 
order of Government or of any officer to 
whom power under Article 308 (a) (2) 
may have been delegated, sanctioning 
the applicant’s retirement as superan- 
nuted. If the officer wishes to retire 
of his own accord under Article 310, 
the fact should be stated.” 

Article 294 of the Eighth Edition: 

994 (a) — A Government servant 
ïn superior or inferior service, who 
has attained the age of fifty-five years 
may be required to retire, unless the 
Government considers him efficient. and 
permits him to remain in the service. 
But as the premature retirement of an 
efficient Government servant imposes a 
needless charge on the State, this rule 
should be worked with discretion, And 
in cases in which the rule is enforced, 
a statement of the reasons for enforc- 
fing it shall be placed on record. 

Note 1 — It is trusted that the 
Heads of Departments will always be 
disposed to extend to this rule a very 
liberal interpretation, so that the State 


_may, in no case, be deprived of the 


valuable experience of really efficient 
Government servants by the untimely 
exercise of the powers of compulsory 
retirement. on pension. 


Note 2 — i av 

(b) These rules apply fo all 
Government servants without refer- 
ence to their nationality. 


(c}) Heads of Departments are 
authorised to retire all non-gazetted 
Government servants under them when 
they attain the age of fifty-five, and to 
grant extension of service for a period 
not exceeding six months only in very 
exceptional cases if the Government 
servant is considered to be eff- 
icient and such extension is considered 
absolutely necessary in the interest of 
public service. In no case. extension be 
given beyond six months without 
orders of Government.” 

3 The first case that came up 
to this Court for interpretation of these 
Regulations was the case of 1960-1 
SCR 981 = (AIR 1960 SC 247). In 
that case this Court was called upon 
to construe the effect of Artcile 294 (a) 
of Eighth Edition of Mysore Services 
Regulations. The petitioner, who was 
retired from service from a particular 
date on the ground that he had attain- 
ed superannuation on that date, chal- 


and quote the . 


1973 S. N. Pallegar v. State of Mysore (Mukherjea J.) [Prs, 3-6] S. C. 673 


lenged the order of compulsory retire- 
ment on various grounds. One of the 
grounds was that the order was con- 
trary to Article 294 (a) of the Regula- 
tions. The petitioner, in particular, re~ 
lied on Article 297 of the Mysore 
Services Regulations which laid down 
that a Government servant in superior 
service who has attained the age of 
55 years, may at his option retire from 
the service on his superannuation pen- 
sion. The petitioner urged that Arti- 
cle 297 indicated clearly that the option 
fs with the public servant whether he 
retires atthe age of 55 years or not- 
This Court rejected that contention 
and held: first, that under Article 294 (a) 
the age of retirement is 55 years and, 
secondly, Article 297 which is com- 
plementary to Article 294 (a) allows the 
Government servant. if the Govern- 
ment wants to keep him in service 
after 55, to opt for retirement. Wanchoo, 
J. observed that Article 297 did not 
mean that Government cannot retire 
him at the age of 55 years if he does 
not exercise the option. 


4. The next case that came up 
before this Court was the case of 
1966-1 SCR 994 = (AIR 1966 SC 602). 
In that case, Padmanabhacharya who 
was a trained teacher completed the 
age of 55 years on 3 February, 1958 and 
was ordered to be retired from 
service from that date on the ground 
of superannuation. Padmanabhacharya 
challenged the validity of the order in 
a writ petition before the High Court 
of Mysore and contended that R. 294 (a) 
of the Mysore Services Regulations 
which prescribed the age of retirement 
fixed the normal age of superannuation 
at 58 years instead of 55 years as the 
result of an amendment made in April 
1955. The State of Mysore raised two 
contentions: First, that even after the 
amendment of 1955 the age of superan- 
nuation in the case of trained teachers 
continued to be 55 years though it 
was open to the State to allow them 
upto the age of 58 years if they were 
fit and efficient; and, secondly that a 
notification issued by the Governor on 
25th March, 1959 under Art. 309 of the 
Constitution validated the action of re- 
tiring Padmanabhacharya and certain 
other officers on their attaining the 
age of 55 years. The High Coourt reject- 
ed both these two contentions and 
allowed the petition. On appeal, this 
Court held with regard to the first 
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contention that under Rule 294 (a) as 
it was before 29th April 1955, the nor- 
mal age of retirement was 55 years 
for all including trained teachers but 
it gave discretion to the Government 
to extend the service of efficient 
Government servants beyond the age of 
of 55 years. The position, however. was 
changed in regard to trained teachers 
as a result of the addition of Note 4 
to Rule 294 (a) which entitled them 
to continue in service till the age of 
58 years unless the Government came 
to the conclusion that they did not 
have a good record of service and were 
not upto the mark. The net effect of 
this decision was that apart from 
trained teachers, tħe normal age of 
superannuation was 55 years unless 
Government decided to extend it upto 
58 years on the ground of fitness. 

5. is Court was called upon 
fo construe the effect of Artice 305 
of the Seventh Edition of the Mysore 
Services Regulations in Civil Appeal 
Nos, 476 to 478 of 1969, D/- 15-7-1969 
(SC). In that case Sadasiva Murthy 
was a “superior service” employee of 
the Mysore State Railways. After the 
merger of the State of Mysore with 
the Indian Union he became an em- 
ployee of the Indian Railway Adminis- 
tration. On 5th January 1969 he receiv- 
ed an order compulsorily retiring him 
from service. Sadasiva Murthy moved 
a writ petition in the High Court of 
Mysore in which he asked for a declara- 
tion that the Indian Railway Adminis- 
tration was bound to continue him in 
service till he attained the age of 60 
years. His contention was upheld by 
the High Court and the order of 
compulsory retirement was quashed. 
Upon an appeal from that decision this 
Court confirmed the decision of the 
High Court. The appellant before us 
strongly relied on this latest decision 
of this Court. 

6. Before the High Court an at- 
tempt was made on behalf of the 
State to explain the difference between 
the latest decision of this Court and 
the two earlier decisions by pointing 
out that Article 305 of the Seventh 
Edition contained a ruling of the 
Government which indicated that Arti- 
cle 305 and Article 428 should be read 
together. It was contended that Art 428 
suggests that an officer in the superior 
service could be retired before reach~ 
ing 60 years only on the ground of in- 
efficiency. The argument was that this 
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Clause (c) which attracts the operation 
of Article 428 was omitted in the Eighth 
Edition and Article 294 of that Edition 
standing by itself indicated 55 years to 
be the age of superannuation. 


7. In our opinion, it is not 
necessary for us to examine the ques- 
tion whether Art. 428 of the Seventh 
Edition which is essentially a rule 
regarding pension supports the conten- 
tion that the normal age of superan- 
nuation is 60 years. 


8. So far as the instant case is 
concerned, we consider the two earlier 
decisions to be more apposite for two 
reasons. First, it appears from the 
judgment of the High Court of Mysore 
that it was a common ground of the 
parties to the instant case that the con- 
ditions of service governing the servi- 
ces of the appellant are those contain- 
ed in the Eighth Edition. Since in the 
two earlier decisions it was the rule of 
the Eighth Edition which was constru- 
ed those are the decisions with which 
we are concerned directly in the ins- 
tant case. Secondly, the decision in 
the latest case may be supported on an 
entirely different ground. Rule 2046 of 
the Indian Railway Fundamental Rules 
as amended on 11 January 1967 pro- 
vided, inter alia, that if a ministerial 
railway servant, who entered Govern- 
ment service on or before 31 March 
1938 and held on that date (i) a lien or 
a suspended lien on a permanent post, 
or (ii) a permanent post in a provisi- 
onal substantive capacity and continu- 
ed to hold the same without interrup- 
tion until he was confirmed in that post, 
he was to be retained in service till he 
attains the age of 60 years. This rule 
was modified on 23rd December 1967 so 
that the expression “Government ser- 
vice” in that rule included service ren- 
dered in a former provincial Govern- 
ment and in ex-Company and ex-~State 
Railway. if the rules of the Company 
cr of the State had a similar provi- 
sion. In the facts of the case of Sada- 
siva Murthy, he, it appears, completely 
answered the description of a ministe- 
rial railway servant given in Rule 2047. 
Therefore he could claim 60 years to 
be his age of retirement. From that 
point of view the judgment in Sadasiva 
Murthy’s case, Civil Appeal Nos. 476 to 
478 at 1969, D/- 15-7-1969 (SC) is un- 
exceptionable. On facts, however, that 
ease is entirely distinguishable from 
the facts of the present case in which 
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the petitioner-appellant is not a Rail- 
way Officer and does not, therefore, 
claim the benefit of Rule 2046 of the 
Indian Railway Fundamental Rules. 


9. Apart from the considera- 
tions we have just mentioned. in our 
opinion Art. 294 does not leave any 
room for doubt on this point. The 
discretion to retire an officer whether 
of the superior service or of the inferior 
service at 55 years has been given in 
clear unmistakable language to Govern- 
ment. All officers attaining that age 
“may be required to retire.” It is 
clear that the officers themselves have 
no option in the matter. If Govern- 
ment decides to retire them, they must 
go out. At the same time, however, 
the Government has been given the 
discretion to retain them in service if 
the Government considers them to be 
fit and efficient. There is nothing in 
the Janguage of Art. 294 which makes 
it incumbent on Government to give 
this extension after the age of 55 years. 


10. In these circumstances we 
do not think there is any merit in the 
appeal which is accordingly dismissed. 
We do not, however, make any order as 
to costs, 
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Tt is not necessary that the assess- ` 


ment list should have been amended 
before that financial year in order that 
the municipal committee may impose 
house tax on the building for that finan- 
cial year. An amendment of the list 
under S. 67 is permissible at any time 
during the year on any of the grounds 
mentioned in the section. The words 
“subject to such amendments as may 
thereafter be duly made” in S. 66 pos- 
tulate that a list even though finalized 
before ist January or Ist April is lia- 
ble to be amended thereafter under 
S. 67. (Paras 10, 11, 13) 
Cases Referred: Chronological Paras 


AIR 1965 SC 1288=1965-1 SCI 
498, Central Bank of India Ltd. 
Amritsar v. Hartford Fire Insur- 

_ ance Co. Ltd. 12 

(1886) 17 QBD 728 = 56 LJ QB 93, 
Ex parte Norris In re Sadler 11 


= Mr. M. C. Chagla, Sr. Advocate 
(M/s. S. K. Mehta and K. R. Nagaraja, 
Advocates, with him), for Appellant. 
M/s. H. K. Puri and S. K. Dhingra, 
Advocates, for Respondent. 


The following Judgment of the 
Court was delivered by 


MATHEW, J.:— The appellant, 
Punjab National Bank Limited, is the 
owner of a building bearing municipal 
No. 5, Parliament Street, New Delhi. 
After completion of its construction, iĝ 
was occupied on July 1, 1958. The 
building was not entered in the assess- 
ment list which was to be operative 
during the period from April 1, 1958 
to March 31. 1959. On September 4, 
1959, the New Delhi Municipal Com- 
mittee, the respondent here, purporting 
to act under S. 67 of the Punjab Muni- 
cipal Act, 1911, hereinafter referred to 
as the Act, issued a notice to the ap- 
pellant stating: 


“This is to inform you that your 
building mentioned at the back of this 
letter has been completed and is in fact 
occupied from 1-7-1958 and ought to be 
assessed to House tax by amending the 
list for 1959-60 under S. 67 of the 
Municipal Act, 1911 and this Commit- 
tee has, vide resolution No. 30 dated 
10-7-1959 proposed to amend the list 
for the year 1959-60 by inserting the 
said property on an annual value as 
given at the back of this letter. 


“It is further proposed that the tax 
will take effect from 1-4-1959. 


“Notice is hereby given to you’ 
under Section 67 of the P.M. Act that 
the Committee will consider the ques- 
tion of the amendment of the list and 
will hear objections in Meeting Room 
on 20th day of November, 1959 at 
10.00 A.M.” ' 

2. The appellant obĵected to the 
amendment of the list and levy of the 
tax for the period in question but 
the objection was overruled. and the 
respondent passed a resolution confirm- 
ing the proposed assessment on Decem- 
ber 21, 1959. Thereafter the respon- 
dent sent a bill for the tax for the 
period. This was followed by a notice 
of demand. 

3. The appellant filed a suit for 

permanent injunction restraining the 
respondent from enforcing the demand 
on the ground that the respondent had 
no jurisdiction to include the building 
in the assessment list. The trial Court 
decreed the suit. The District Judge, 
on appeal, agreed with the view of the 
trial Court and dismissed the appeal. 
The second appeal filed against his 
decision was dismissed by a learned 
single Judge of the High Court. An 
appeal was filed against the judgment 
of the learned single Judge which 
came up before a Division Bench of the 
Court which referred the case to a 
larger Bench. The Bench, by a majo- 
rity, set aside the order of the single 
Judge and dismissed the suit. This ap- 
peal; by certificate, is from this deci- 
sion. 
: 4. The only point that arises 
for consideration in this appeal is whe- 
ther the respondent was entitled to in- 
clude the building in the assessment 
list which was operative for the period 
from April 1, 1959 to March 31, 1960. 
by amending it on November 20, 1959, 
and impose house tax on the building 
for the year 1959-60. 

5. Chapter V of the Act deals 
with taxation. Section 61 specifies the 
taxes which might be imposed by a 
Municipal Committee and one such 
tax is a tax payable by an owner 
of building and land. Section 62 
lays down the procedure for im- 
position of the taxes mentioned in 
Section 61. Section 63 deals with 
the procedure for assessment of tax on 
immovable property. It provides that 
the committee shall cause an assess- 
ment list of all buildings and lands on 
which any tax is imposed to be pre- 
pared. Section 64 provides that when 
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the assessment list has been completed, 
the committee shall give public notice 
thereof. Section 65 provides that the 
Committee shall, at the time of the 
publication of the assessment list, give 
public notice of a time not less than 
one month thereafter, when it will pro~ 
ceed to revise the valuation, and assess~ 
ment. and in all cases in which pro- 
perty is for the first time assessed, or 
the assessment thereof is enhanced, it 
shall also give notice to the owner or 
occupier of the property. The Section 
further requires that all objections to 
the valuation shall be made before or 
at the time fixed in the notice. Sec- 
tion 66 provides for the settlement of 
the list and it states: 

"66. Settlement of list — (1) After 
the objections have been enquired into 
and the persons making them have been 
allowed an opportunity of being heard 
either in person or by authorized agent 
as they may think fit, and the revision 
of the valuation and assessment has 
been completed, the amendments 
made in the list shall be authenticated 
by the signatures of not less than two 
members of the Committee who shall 
at the same time certify that no valid 
objection has been made to the valua- 
tion and assessment contained in the 
list, except in the case in which amend- 
ments have been entered therein, and 
Subject to such amendments as_ may 
thereafter be duly made, the tax so 
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assessed shall be deemed to be the tax 
for the year commencing on the first 
day of January or first day of April 
next ensuing as the Committee may 
determine, or in the case of a tax then 
imposed for the first time for the 
period between the date on which the 
tax comes into force and such first day 
a January or April as the case may 

e 


*(2) The list when amended under 
this section shall be deposited in the 
committee’s office and shall there be 
open during office hours to all owners 
for occupiers : of property comprised 
therein or the authorized agents of 
such persons, and a public notice that 
t is so open shall forthwith be publish- 
e 2 


6. Section 67 which provides 
for further amendment of the assess- 
ment list states: 

(1) The Committee may at any 
time amend the list by inserting the 
name of any person whose name ought 





to have been or ought to be inserted 
or by inserting any property which 
ought to have been or ought to be in- 
Serted, or by altering the assessment on 
any property which has been erroneous- 
Iy valued or assessed through fraud, 
accident or mistake, whether on the 
part of the committee or of the asses- 
See, or in the case of the tax payable 
by the occupier by a change in the te- 
nancy, after giving notice to any person 
affected by the amendment, of a time 
not less than one month from the date 
of service, at which the amendment is 
to be made. 

*(2) Any person interested in any 
such amendment may tender his ob- 
jection to the committee in writing 
before the time fixed in the notice. or 
orally or in writing at that time, and 
shall be allowed an opportunity of be- 
ing heard in support of the same in 
person, or by authorized agent, as he 
may think fit.” : 

4. Section 68 confers a discre~ 
tion on the committee to prepare for 
the whole or any part of the munici- 
pality a mew assessment list every 
year. 

8. The majority was of the view 
that the amendment of the assessment 
list, though made on November 20, 
1959, was operative from April 1, 1959, 
and that the building was liable to be 
taxed for the year which commenced 
from April 1, 1959. and ended on 
March 31, 1960. The majority overrul- 
ed the argument of the appellant that 
the municipal committee had no juris- 
diction to amend the assessment list 
after the list was finalised on March 
31, 1959. 

9. It was contended for the ap- 
pellant that when once the assessment 
list was finalized in accordance with the 
provisions of the Act, the committee 
w no jurisdiction to amend it there- 


er. 
10. We think that the conclu- 


sion of the majority is correct. The as- 


Section. Section 66 does not say 
that the amendment of the assessment 
list should have been made before 
March 31. 1959. The expression “sub- 
ject to such amendment as may there- 
after be duly made” in S. 66 would 
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indicate that the amendment of the list 
could be made even after March 31, 
1959, as S. 67 provides for amendment 
of the list “at any time”. And when the 
Tist was so amended, it shall be deem- 
ed to have been in force for the year 
which commenced from April 1, 1959. 
and ended on March 31, 1960, and the 
tax assessed therein shall be deemed to 
be the tax for the financial year com- 
mencing from April 1, 1959. In other 
words, it was not necessary that the as- 
sessment list should have been amend- 
ed before March 31, 1959, in order that 
the municipal committee may impose 
house tax on the building for the period 
from April 1, 1959 to March 31, 1960. 
An amendment of the list under S. 67 
was permissible on any of the grounds 
mentioned in the section even after 
March 31. 1959, as otherwise, the ex- 
pression “at any time” would have no 
meaning. The words “subject to such 
amendments as may thereafter be duly 
made” in S. 66 postulate that a list 
finalized before 1st January or ist 
April is liable to be amended thereafter 
under S. 67. The building was certain- 
Ty liable to be included in the assess- 
ment list which was finalized on March 
31, 1959, but by some mistake it was 
not so included. The list was, there- 
fore, liable to be amended under S. 67. 
That was done. When the list was 
amended, the tax assessed for the build- 
ing shall be deemed to be the tax for 
it in the year which commenced from 
ann 1, 1959, and ended on March 31, 


11. We are not impressed by 
the argument of Mr. Chagla that the 
expression “at any time” in S. 67 means 
that the amendment of the assessment 
list could have been made only before 
March 31, 1959. We think that the pur- 
pose behind S. 67 was to enable the 
Municipal Committee to amend the 
assessment list at any time on any of 
the grounds mentioned therein. Coun- 
sel referred to the decision in Ex parte 
Norris. In Re Salder. (1867) 17 QBD 
728 in support of his contention that 
the words “at any time” in S. 67 must 
receive a narrow construction as other- 
wise there will be no limit of time for 
the amendment of the list. What hap- 
pened in that case was that a 
secured creditor, having stated in 
his proof the value at which he 
assessed his security, the trustee 
gave him written notice that “it 
was his intention” to redeem the secu- 
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rity so valued, and thereupon. applied 
for and received from the Board of 
Trade the amount required for such 
redemption. Before any further step 
was taken the creditor applied ta 
amend his valuation and proof, the 
security having increased in value. The 
Court held that nothing had occurred 
to prevent the amendment from being 
allowed. In so holding the Court had 
to consider the argument based on 
Rule 13 of the 2nd Schedule to the 
Bankruptcy Act, 1883, which provided 
that a creditor may amend the valua- 
tion and proof “at any time”. Lord 
Esher M. R., after stating that the 
Court has no right to diminish the full 
force of the words “at any time” un- 
less from the Act itself or the Rules it 
is possible to find some necessary 
implication to limit the force of the 
words observed: . 

“That they are to have some limi- 
tation cannot, I think, be doubted; it 
cannot be that the right is to go on for 
ever. One necessary implication, at all 
events. I think is, that the right is at 
an end, if the trustee acting upon the 
valuation put upon the security by the 
creditor, has exercised the right given 
to him by the 12th rule, to redeem the 
security “on payment to the creditor of 
the assessed value”. It is impossible 
to suppose that, after the trustee has 
paid the amount of the valuation, and 
has thus on behalf of the general body 
of the creditors become the purchaser 
of the security, the creditor can undo 
all that.” 

12. The respondent on the 
other hand submitted that the words 
“at any time” in S. 67 must be given 
the widest amplitude as the purpose of 
S. 67 is to rectify any omission in the 
list occasioned by the mistake, fraud, 
accident of the assessee or the Commit- 
tee as the case may be, and reliance 
was placed on the decision in the Cen- 
tral Bank of India Ltd.. Amritsar v. ` 
The Hartford Fire Insurance Co. Ltd. 
AIR 1965 SC 1288 where this Court haa 
to construe the expression "This insur- 
ance may be terminated at any time 
at the request of the insured” occur- 
Ting in an insurance policy and it was 
held that the words “at any time” can. 
only mean “at any time the party con- 
cerned likes”. 

13. We do not think that any 
universal rule can be laid down as to 
the meaning of the expression “at any 
time”. It all depends upon the context 
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in which the expression occurs. We 
think that the expression “at any time” 
occurring in S. 67, when read in con- 
junction with the word “thereafter” in 
S. 66, can only lead to the conclusion 
that the amendment of the list in ques- 
yen was permissible even after March 
1, 1959. 


14. The appellant contended 
that the building was not included in 
the list which was operative for the 
period which commenced from April 1, 
1959 and ended on March 31, 1960. We 
have perused. the assessment list pro- 
duced before us and we are satisfied 
that the amendment was made by in- 
serting the building in the list which 
was finalised on March 31, 1959, and 
which was operative for the period 
which commenced from 1st April, 1959 
and ended on 31st March, 1960. 


15. We think that the majority 
was right in their conclusion and we 
dismiss the appeal but. in the circums- 


; tances, make no order as to costs. 


Appeal dismissed. 
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Index Note :—— Mines and Minerals 
(Regulation and Development Act 
(1957), Ss. 8 and 13 — R. 24 (3) and 
Explanation to R. 54 of Mineral Con- 
cession Rules 1960 do not contravene 
the provisions of S. 8 and are within 
the rule making powers of the Govern- 
ment — (X~Ref. :— Mineral Concession 
Rules, 1960 R. 24 (3) and Expln. to 
R. 54 — Validity) — ILR (1966) 18 
Assam 233, Reversed. 


Rule 24 (3) and explanation to 
Rule 54 cannot be said to contravene 
the provisions of Section 8 of the Act. 
They are within the rule making 
powers of the Government. Clause (g) 


of Section 13 too enables the Govern- 
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ment to make rules regarding the terms 
on which and conditions subject to 
which any prospecting licence or 
mining lease may be granted or renew- 
ed. It includes the power to make 
rules regarding conditions subject to 
which they may be refused. Rule 26, 
which lays down that ‘where the State 
Government passes any order refusing 
to grant or renew a mining lease it 
shall communicate in writing the rea- 
sons of such order’ does not militate 
against this conclusion. In view of 
the provisions of Rules 24 and 54 the 
only reason which the State Govern- 
ment can give under Rule 26 is that 
because 90 days are over the applica- 
tion should be deemed to have been 
refused. (Para 12) 


It cannot be said that a provision 
fo the effect that if the State Govern- 
ment does not dispose of an application 
for renewal within 90 days it should 
be deemed to have been refused is an 
unreasonable one and should, therefore, 
be struck down. It cannot be said that 
the applicants had any right apart 
from the rights conferred on them by 
the Act and the Rules. Their right, 
if any, is a creation of, and only flows 
from, the Act and the Rules. They 
cannot claim any right de hors the Act 
and the Rules. So if the Act and 


the Rules provide that an ap- 
plication not disposed of within 
90 days should be deemed to 


have been refused, they have to abide 
by the Rules and take the conse- 
quences. There is no question of any 
contravention of any rights of the ap- 
plicants in the making of these rules. 
Such a provision cannot be said to 
be in contravention of any provision 
of the Constitution. Nor is there any 
question of the principles of natural 
justice having been violated. 
(Paras 9, 10A) 

Cases Referred: Chronological Paras 
(1967) C. A. No. 657 of 1967. D/- 

17-8-1967 = 1967 Mah LJ 
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v. Union of India {4 
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1 Andh WR 146, Seeta Ramaiah | 

v. State of Andhra Pradesh 14 


AIR 1960 SC 606 = (1960) 2 

SCR 775, Shivji Nathubhai v. 

Union of India ma 
AIR 1959 Punj 510 = 61 Pun 
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Mr. Naunit Lal, Advocate, for 
Appellants; Mr. D. N. Mukherjee, Ad- 
vocate, (For Nos. 1 to 3); M/s. B. D. 
Sharma and S. P. Nayar, Advocates, 
(For No. 4), for Respondents. 


The following Judgment of the 
Court was delivered by 

ALAGIRISWAML, J. :— This is an 
appeal by special leave against the 
judgment of the High Court of Assam 
allowing the petition filed by respon- 
dents questioning the validity of the 
order dated 27-6-1962 issued by the 
Deputy Commissioner, Khasi Jaintia 
Hills on behalf of the Government of 
Assam that their application for re- 
newal of the mining lease granted to 
their father must be deemed to have 
been refused under sub-rule (3) of 
Rule 24 of the Mineral Concession 
Rules, 1960. 

2. The Jease in question was 
granted by the Crown Representative 
on 29th April, 1942 to Bhagirath Mohta 
the father of the respondents for a 
period of 20 years to operate the coal~ 
mines. Bhagirath Mohta died on 18-5- 
1961 and on 3-8-1961 the respondents 
applied for renewal of the lease. By his 
order - earlier mentioned the Deputy 
Commissioner informed the respon-~ 
dents that the application for renewal 
must be deemd to have been refused. 
On 22-10-1962 the respondents filed a 
revision petition to the Central Govern- 
ment under Rule 54 of the Mineral 
Concession Rules, and this was reject 
ed on 8-2-1963. On 7-5-1963 the res- 
pondents filed a petition before the 
High Court of Assam for quashing the 
order dated 27th June, 1962 and for 
a writ of Mandamus directing the re- 
newal of the lease. The appellants 
contended that the rights of the respon- 
dents, if any, were wholly contractual 
and based on disputed facts and they 
could only establish them by filing a 
regular suit in a Civil Court. 

3. The High Court of Assam al- 
Iowed the petition filed by the respon- 
dents holding that Rule 24 (3) of the 
Mineral Concession Rules. under which 
the application by the respondents was 
deemed to have been rejected, was 
unreasonable and ultra vires of Sec- 
tion 8 of the Mines and Minerals (Re- 
gulation and Development) Act, 1957, 
and the deemed refusal of the applica- 
tion for renewal had no legal effect, 
that the explanation to Rule 54 
should also be struck down as re- 
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pugnant to the main sections of the Act. 
It, therefore, quashed the order of the 
Deputy Commissioner dated 27th June, 
1962 and issued a writ of Mandamus to 
the State Government to deal with and 
dispose of the application of the peti- 
tioners dated 3-8-1961 for renewal. 

4. The first question to be de- 
cided, therefore, is whether Rule 24 (3) 
and the explanation to Rule 54 are re- 
pugnant to the provisions of Section 8 
of the Act and. therefore, liable to be 
struck down. We may first set out 
the relevant provisions, Rule 24 reads 
as follows: 


"24. Disposal of application for 
mining lease — (1) An application for 
the grant of a mining lease shall be 
disposed of within nine months from the 
date of its receipt. 

_ (2) An application for the renewal 
of a mining lease shall be disposed 
of within ninety days from the date 
for its receipt. 

(3) If any application is not dis- 
posed of within the period specified - 
in sub-rule (1), or sub-rule (2), it shall 
be deemed to have been refused.” 
Rule 54 reads as follows: 

„ “Application for revision. — (1) 
Any person aggrieved by any order 
made by the State Government or other 
authority in exercise of the powers con- 
ferred on it by the Act or these rules 
may, within two months of the date of 
communication of the order to him, 
apply to the Central Government in 
duplicate in Form N for revision of 
the order. The application should be 
accompanied by a treasury receipt 
showing that a fee of Rupees 100 has 
been paid into Government treasury 
or in any branch of the State Bank 
of India doing the treasury business 
to the credit of the Central Govern- 


Provided that any such applica- 
tion may be entertained after the 
said period of two months, if the ap- 
plicant satisfies the Central Govern- 
ment that he had sufficient cause for 
not making the application within 
time. 

(2) In every application under sub- 
rule (1) against the order of a State 
Government refusing to grant a pro- 
specting licence or a mining lease, any 
person to whom a prospecting licence 
or mining lease was granted in res- 
pect of the same area or for a part 
thereof, shall be impleaded as a party. 
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(3) Along with the application 
under sub-rule (1), the applicant shall 
submit as many copies thereof as there 
are parties impleaded under sub- 
rule (2). 

(4) On receipt of the application 
and the copies thereof, the Central 
Government shall send a copy of the 
application to each of the parties im- 
pleaded under sub-rule (2) specifying 
a date onor before which he may 
make his representations. if any, 
against the revision application. 

Explanation :— For the purpose of 
this rule, where a State Government 
has failed to dispose of an applica- 
tion for the grant or renewal of a 
prospecting licence or a mining lease 
within the period specified in respect 
thereof in these rules, the State 
Government shall be deemed to have 
made an order refusing the grant or 
renewal of such licence or lease on 
the date on which such period ex- 
pires.” 

Section 8 of the Act is to the following 
effect: , 

"8. (1) The period for which a 
mining lease may be granted shall 
not— 

(a) in the case of coal, iron ore 
or bauxite, exceed thirty years; and 

(b) In the case of any other 
mineral, exceed twenty years. 

4 (2) A mining lease may be renew- 
e — 

_ (a) in the case of Coal, iron ore or 
bauxite, for one period not exceeding 
thirty years, and 

(b) in the case of any other mine- 
ral, for one period not exceeding twen- 
ty ‘years: 

Provided that no mining Tease 
granted in respect of a mineral specifi- 
ed in the First Schedule shall be re- 
newed except with the previous ap- 
proval of the Central Government. 

(3) Notwithstanding anything con- 
tained in -.sub-section (2), if the 
Central Government is of opinion 
that in the interests of mineral 
development it is necessary so to 
do, it may, for reasons to be recorded, 
authorise the renewal of a mining lease 
for a further period or periods not ex- 
ceeding in each case the period for 
which the mining lease was originally 
granted.” 

5. From a reading of Section 8 it 
is difficult to see how exactly the rules 
referred to above can be said to be 


contrary to the provisions contained in 
that Section. Let us, therefore, consider 
the scheme of the Act. 

6. Tt is an Act to provide for 
the regulation of mines and the deve- 
lopment of minerals under the control 
of the Union. Section 4 lays down 
that no person shall undertake any 
prospecting or mining operations in any 
area, except under and in accordance 
with the terms and conditions of a 
prospecting licence or, as the case may 
be, a mining lease, granted under this 
Act and the rules made thereunder. 
Section 5 lays down certain restrictions 
in the matter of granting prospecting 
licences or mining leases. Section 6 
lays down the maximum area for 
which a prospecting licence or mining 
lease may be granted. Section 7 lays 
down periods for which prospecting 
licences may be granted or renewed. 
Section 8 lays down the periods for 
which mining Ieases may be granted 
or renewed. Section 10 lays down the 
procedure for applying for prospecting 
licences or mining leases. Section 1f 
lays down the preferential rights off 
certain persons to the grant of pros- 
pecting licences and mining leases. Sec- 
tion 13 enables the Central Government 
to make rules for regulating the grant 
of prospecting licences and mining 
leases. Among the clauses contained in 
sub-section (2) of that Section, which 
specify the purpose for which rules 
may be made, are clauses (g) and (ry 
which are as follows: : 

(g) the terms on which, and the 
conditions subject to which, any other 
prospecting licence or mining lease may 
be granted or renewed; 

(r) any other matter which is to 
en or may be prescribed under this 

ct. 
Section 19 lays down that any prospect- 
ing licence or mining Jease granted, 
renewed or acquired in contravention 
of the provisions of this Act, 
or any rules oor orders made 
thereunder shall be void and of no ef- 
fect. Section 20 lays down that the 
Provisions of the Act and the rules 
made thereunder shall apply in rela- 
tion tothe renewal after the com- 
mencement of this Act of any prospect~ 
ing licence or mining lease granted be~ 
fore such commencement as they apply 
in relation to the renewal of a prospect- 
ing licence or mining lease granted 
after such commencement. Section 30 
enables the Central Government of its 


1973 


own motion or on application made 
within the prescribed time by an ag- 
grieved party, to revise any order made 
by a State Government or other autho- 
rity in exercise of the powers conferr- 
ed on it by or under the Act. 


OT The First Schedule to the 
‘Act contains a list of minerals in res- 
pect of which no prospecting licence or 
mining lease shall be granted except 
with the previous approval of the Cen- 
tral Government. 


8. The Mineral Concession Rules, 
11960 were made under this Act. Chap- 
ter II of the rules contains provisions 
regarding certificate of approval. Chap- 
ter III deals with grant of prospecting 
licences in respect of land in which the 
minerals vest in the Government. Chap- 
ter IV deals with grant of mining lea- 
ses in respect of land in which the 
minerals vest in the Government. Rule 
24 is found in this Chapter. Chapter V 
deals with procedure for obtaining a 
prospecting licence or mining lease in 
respect of land in which the minerals 
vest in a person other than the Govern- 
ment. Chapter VI deals with grant of 
prospecting licences and mining leases 
in respect of land in which the mine- 
rals vest partly in Government and 
partly in a private person. Chapter VII 
deals with revision. Rule 54, the ex- 

lanation to which has been held void 

y the Assam High Court, is found in 
this Chapter. It is.not necessary for the 
purpose of this discussion to refer to 
Chapters VIII and IX. 

9. The Act and the Rules thus 
eontain the complete code in respect of 
the grant and renewal of prospecting 
licences as well as mining leases in 
lands belonging to Government as well 
as lands belonging to private persons. 
The main point to be kept in mind is 
the fact that the mining lease in ques- 
tion is in a land belonging to Govern- 
ment and it is for a mineral included 
in the First Schedule to the Act in res- 
pect of which no mining lease can be 
granted without the previous approval 
of the Central Government. Normally 
the Government like any other owner 
of property is entitled to choose with 
‘whom it shall deal and what sort of a 
contract it will enter into, but being a 
public authority its acts are necessarily 
regulated by certain rules. The Act and 
the rules in this case are intended to 
regulate the development of mines and 
minerals under the control of the Union 
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and contain the provisions necessary 
for that purpose. No person can claim 
any right in any land belonging to 
Government or in any mines in any 
land belonging to Government except 
under and in accordance with the Act 
and the Rules or any right except those 
created or conferred by the Act. There 
is no question of any fundamental right 
in any person to claim that he should 
be granted any lease or any prospect- 
ing licence or mining lease in any land 
belonging to the Government. It is 
necessary to bear this in mind be- 
cause some sort of vague right was 
claimed on behalf of the respondents as 
though there is a right of renewal of 
the mining lease in question even apart 
from the rules. 

10. The original Tease in favour 
of the father of the respondents con- 
tained a clause that if the lessee were 
desirous of taking a renewed lease for 
a further term of years he should give 
Six calendar months’ previous notice 
in writing to that effect and the Crown 
Representative will deliver a renewed 
lease for a further term of 20 years. 
Now as a result of the provisions of 
Sections 19 and 20 of the Act renewal- 
of the lease granted to the father of 
the respondents is governed by the Act 
and the Rules. Rule 24 (3) provides 
that an application for the grant of a 
mining lease shall be disposed of 
within ninety days from the date of its 
receipt, and if it is not so disposed of 
it shall be deemed to have been refused. 
A later amendment omitted the words 
“or sub-rule (2)? found in that sub- 
rule with the result that the sub- 
rule (3) now reads as follows: 

_ “If any application is not disposed 
of within the period specified in sub- 
rule (1) it shall be deemed to have 
been refused.” 

This might seem a Tittle confusing. 
Does it mean that the period specified 
in sub-rule (1) applies not merely to 
the grant of a mining lease mentioned 
in sub-rule (1) but also to the renewal 
of a mining lease mentioned in sub- 
rule (2)? But we think’ that it will be 
a reasonable interpretation to hold 
that the effect of this amendment 
would be that while the provision 
regarding disposal within 90 days of 
an application for renewal still stands, 
the provision for deeming it to have 
been refused is no longer there. But 
this does not dispose of the matter be- 
cause the explanation ta rule 54 lays 
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down that for the purposes of that rule, 
where a State Government has failed 
to dispose of an application for the 
grant or renewal of a prospecting 
licence or a mining lease within the 
period specified in respect thereof, the 
State Government shall be deemed to 
have made an order refusing the grant 
or renewal on the date on which such 
period expires. So the explanation has 
two purposes (i) to state the effect of 
the failure to dispose of the applica- 
tions referred toin R. 24, sub-rules (1) 
& (2) within the periods specified in 
those sub-rules, as also (ii) to provide 
the starting point for the purpose of 
computing the period of two months 
within which an application for revi- 
sion under Rule 54 must be preferred. 


10A. Tt has been urged vehe- 
mently that a provision to the effect 
that if the State Government does not 
dispose of an application for renewal 
within 90 days it should be deemed to 
have been refused is an unreasonable 
one and should, therefore, be struck 
down, As we have already mentioned 
it cannot be said that the respondents 
had any right apart from the rights 
conferred on them by the Act and the 
Rules. Their right, if any, is a creation 
of, and only flows from, the Act and 
the Rules. They cannot claim any 
right de hors the Act and the Rules. 
So if the Act and the Rules provide 
that an application not disposed of 
within 90 days should be deemed to 
have been refused, they have to abide 
by the Rules and take the consequen- 
ces. There is no question of any con- 
travention of any rights of the respon- 
dents in the making of these rules. It 
is said that there is no way of the res- 
pondents knowing what has been done 
about their application for renewal and 
if the concerned officer or authority 
neglects to take any action with regard 
to their application they should not be 
penalised. We do not see how, if that 
is the Legislative policy, it can be 
questioned. It cannot be said to be in 
contravention of any provision of the 
Constitution. Nor is there any ques- 
tion of the principles of natural justice 
having been viclated. Indeed there 
may be some purpose in such a provi- 
sion, It is well known that in almost 
all statutes regarding local bodies it is 
provided that applications for building 
licences that are not disposed of within 
a specified period should be deemed ta 
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have been granted. It has never been 
argued in those cases that it is unfair 
to the local bodies concerned. That is 
the provision of law. Let us assume 
that in a case like the present rule 24 
(2) did not exist. Let us assume that 
the officer or authority dealing with 
the application for renewal simply 
sleeps over it for years, The applicant 
will then be in a worse position. Ap- 
parently the idea was that the officer 
or authority dealing with an applica- 
tion for renewal must dispose of it 
quickly andifhe did not it should be 
deemed to have been réfused thus giv- 
ing an opportunity to the aggrieved 
party to approach the Central Govern- 
ment to exercise its powers of revision 
under Rule 54. Under Rule 55 the Cen- 
tral Government can call for the 
records from the State Government 
and after considering any comments 
made on the petition by the State 
Government or other authority, may 
confirm, modify or set aside the order 
or pass such other order in relation 
thereto as the Central Government may 
deem just and proper. It also providey 
for an opportunity to the applicant to 
make his representation against the 
comments, if any, received from the 
State Government or other authority. 
Thus the fact that the application for 
renewal is deemed to have been refused 
as a result of Rule 24 (2) does not pro- 
hibit the Central Government from 
passing any order it may deem just and 
Proper including an order granting re- 
newal. In this case the respondents 
did not file an application for renewal 
within two months of the Deputy Com- 
missioner’s informing them that their 
application should be deemed to have 
been rejected, though that letter of the 
Deputy Commissioner itself was issued 
nearly nine months after their date of 
application. Indeed they could have 
filed an application for revision when 
they failed to get a reply within 90 
days of their application for renewal. It 
means that it is the respondents that 
were not alert. 


11. We can see nothing unrea- 
sonable in the order passed by the Cen- 
tral Government, It has been mention- 
ed in that order that after careful con- 
sideration of the facts stated in their 
review application it was rejected’ as 
being time barred. The application to 
the Central Government preferred by 
the respondents contained all the facts. 
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The applications for revision have to 
be in form (L) appended to the Rules. 
It has to specify the minerals for which 
the revision application is filed, the 
details of the area in respect of which 
the revision application is filed and a 
map or plan for the area has also to 
be attached. There is no reason to 
assume that the Central Government 
of not apply their minds’ to these 
acts. 


12. We are unable to see how 
Rule 24 (3) and explanation to Rule 54 
can be said to contravene the provi- 
sions of Section 8 of the Act. They are 
within the rule making powers of the 
Government. Clause (g) of Section 13 
too enables the Government to make 
rules regarding the terms on which 
and conditions subject to which any 
prospecting licence or mining lease may 
be granted or renewed. It includes the 
power to make rules regarding condi- 
tions subject to which they may be 
refused. We do not see how the provi- 
sion of Rule 26 which lays down that 
‘where the State Government passes 
any order refusing to grant or renew a 
mining lease, it shall communicate in 
writing the reasons for such order’ 
militates against this conclusion. In 
view of the provisions of Rules 24 and 
54 the only reason which the State 
Government can give under Rule 26 is 
that because 90 days are over the ap- 
plication should be deemed to have 
been refused. 


13. The High Court’s view that 
Rule 24 (3) and the explanation to 
Rule 54 are in contravention of S. 8 is 
vitiated by its assumption that every 
order to be passed on an application 
for renewal should be approved by the 
Central Government. This is not cor- 
rect. Only renewal cannot be granted 
without the Central Government’s ap- 
proval and rot rejection. 


14. The only relevant decisions 
of this Court are reported in (1960) 2 
SCR 775 = (AIR 1960 SC 606), Shivji 
Nathubhai v. Union of India and the 
decision in C. A. No. 657 of 1967, D/- 
17-8-1967 (SC). In both of them it was 
held that the power of the Central 
Government under Rule 54 is a quasi- 
judicial power. They do not deal with 
the nature of the power exercised by 
the State Government in granting or 
refusing mining’ leases or renewals 
thereof The decisions in Seeta Rama- 
iah v. State of Andhra Pradesh, AIR 
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1963 Andh Pra 54 and Shivji Nathu- 
bhai v. Union of India, AIR 1959 Puni 
510 more or less take the same view of 
the matter as we have. 


15. We do not feel called upon 
to deal with the question whether as 
a result of the order passed by the 
Central Government there has been a 
merger and the application by the res- 
pondents before the High Court which 
did not ask for setting aside the order 
ofthe Central Government, cannot suc- 
ceed as that point was not taken be- 
fore the High Court; nor it is necessary 
to deal with the question in the view 
that we have taken of this case in its 
other aspects. In the result we hold 
that the High Court was in error in 
holding that Rule 24 (3) and the ex- 
planation to Rule 54 of the Mineral 
Concession Rules 1960 are contrary to 
the provisions of the Act and should be 
struck down. 


16. The appeal is allowed and 
the order of the High Court is set aside. 
The respondents will pay the appel- 


lant’s costs, 
Appeal allowed. 


AIR 1973 SUPREME COURT 683 
(V 60 C 141) 
(From: Allahabad) 
H. R. KHANNA, Y. V. CHANDRA 
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LINGAM, JJ. 


The Upper Ganges Valley Electri- 
city Supply Co. Ltd., Appellant v. The 
U. P. Electricity Board, Respondent. 

Civil Appeal No. 1314 of 1967, D/- 
19-12-1972. 


Index Note: — (A) Arbitration Act 
(1940), S. 30 — Error of law — An 
award can be set aside only if there is 
an error of law on face of record — 
AIR 1971 SC 696 and AIR 1967 SC 
1032 and (1857) 3 CB (NS) 189, Fol- 
lowed—Decision of AI HC D/- 15-4- 
1966, Reversed. (Para 10) 


Brief Note: — (A) It is well sett 
ed that if parties constitute an arbitra- 
tor as the sole and final judge of the 
disputes arising between them, they 
bind themselves as a rule to accept the 
award as final and conclusive. An 
award is ordinarily not liable to be set 
aside on the ground that either on 
facts or in law, it is erroneous. But 
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when an umpire in making calculations 
or arriving at the market value of 
an undertaking under the Electricity 
Act expressly excludes therefrom the 
value of the portion of services install- 
ed at the cost of consumers he miscon- 
ducts himself in law, thereby render- 
ing the award erroneous on its face. 
(Paras 10, 21) 
Index Note: — (B) Electricity Act 
41910), Ss. 7, 2 (f) and (1), Sch. Para 
(VI) 2 — Compensation on purchase of 
undertaking by Board — In computa- 
tion of market value of the undertak- 
ing the licensee is entitled to compensa- 
tion for the “service lines” which were 
laid with the help cf contributions 
made by consumers. (Para 21) 
Index Note :— (C) Arbitration Act 
(1940), S. 30 — Setting aside of award 
en the error which has occurred 
in the award of the umpire relates to 
a matter which is distinct and separate 
from the rest of the award and it is 
Severable, the entire award cannot be 
set aside. (Para 25) 
Cases Referred: Chronological Paras 


AIR 1971 SC 696 = 1971 SCD 
125, Allen Berry and Co. Pvt. 
Ltd. v. Union of India 10 
AIR 1971 SC 2447=82 ITR 154= 
1971 Tax LR 1630, Calcutta 
Electric Supply Corpn. v. 
Commr. of Wealth Tax, West 


— 


Bengal 20 
AIR 1967 SC 1032 = (1967) 1 SCR 

324, Union of India v. Bungo 

Steel Furniture Pvt. Ltd. 10 


AIR 1949 PC 334 = 1949 All LJ 
490, Durga Prosad Chamria v. 
Sewkishandas Battar 24 
(1857) 3 C. B. (NS) 189 = 140 
ER 712, Hodgkinson v. Fernic 10 
3 The following Judgment of the 
Court was delivered by 


CHANDRACHUD, J. :— On Febru- 
ary 5, 1929 the Governor-~in-Council of 
the then Government of the United Pro- 
vinces granted to Messrs. Martin and 
Company a licence under Section 3 of 
the Indian Electricity Act, 1910 for 
supply of electric energy within the 
Districts of Bijnor and Moradabad. 
Messrs.. Martin and Company, who 
were Managing Agents of the appel- 
lant Company, assigned that licence to 
it. By a notice dated January 31, 1957 
the Government of Uttar Pradesh ex- 
ercised its option to purchase the 
Undertaking of the appellant on the ex- 
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piry of two years from the date of 
the notice. This period was on appel- 
Jant’s request, extended till May 4, 
1959. The respondent — Uttar Pradesh 
State Electricity Board—was constitu” 
ted on April 1, 1959 and under Sec- 
tion 71 of the Eletricity (Supply) Act, 
1948, the option of the Government 
of Uttar Pradesh to purchase electrical 
undertakings stood transferred to the 
respondent. 


2. By a letter dated May I; 
1959 respondent informed the appel 
Tant that it had decided to purchase 
the Undertaking on payment of a sum 
of Rupees 25,38,407/-, being the fair 
market value of all its assets, inclusive 
of solatium. On May 4, 1959 respon-= 
dent made a provisional payment of 
Rupees 15 lakhs to the appellant which, 
the latter accepted under protest. The 
Undertaking was eventually taken 
ore by the respondent on May 4/5, 

59. 

3. Being unable to agree on the 
true market value of the Undertaking, 
parties referred their differences to two 
arbitrators. Out of the several conten- 
tions raised before the arbitrators, we 
are concerned with one only: whether, 
in the computation of the market value 
of its Undertaking, the appellant was 
entitled to compensation for the “service 
lines” which were laid with the help 
of the contributions made by con- 
sumers. On this question, arbitrators 
were unable to agree and therefore 
they referred it to the decision of an 
umpire, Shri Randhir Singh. 

4. Out of the eight issues fram= 
ed by the umpire, issues 1 (a), 1 (b), 7 
and 8 only are relevant. These issues 
read thus: 

Issue No. 1 (a): Is the Board entitl- 
ed to get a credit for the amount of 
consumers’ contribution paid for the 
service lines, laid on their premises 
and at their cost? 

Issue No. 1 (b): What is the amount? 
of the Consumers’ contribution for the 
period Ist of April, 1958 to 4/5 May, ` 
1959? 

Issue No. 7: Has any excess pay- 
ment been made by the Board to the 
Company? If so are the Board entitl- 
ed to a refund, and interest thereon? 
What should be the rate of interest 
if any? 

Issue No. 8: What was the fair 
market value of the Undertaking on 
the midnight of 4/5 May 1959? 
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5. On these issues, the Umpire 
found thus: i 
Issue No. 1 (a): “The Company is 
not entitled to claim from the Board 
the value of the portion of the service 
lines which were laid at the cost of 
the consumers.” 


Issue 1 (b) : “The Consumers’ con- 
fribution from 1-4-58 to 31st of March, 
1959 is Rupees 2,38,255/-. The amount 
of the contribution from 1-4-59 to 4/5 
May, 1959 has not been proved.” 

6. On Issue No. 8, the Umpire 
found that on the date of purchase, 
the fair market value of the assets of 
the undertaking was Rs. 23,81,670/-. 
‘As the appellant had already received 
a sum of Rupees 15 Jakhs from the 
respondent and as the respondent was 
entitled to a refund of Rupees 9,80,238/~ 
on account of security deposits held 
by the appellant, the Umpire came 
to the conclusion by his award dated 
November 27, 1961 that the ap- 
pellant had received Rupees 98,568/~ 
fn excess of the amount of the fair 
market value. On Issue No, 7, the 
Umpire accordingly held that the res- 
pondent had made an excess paymen® 
of the aforesaid amount to the appel- 
Tant which the latter was liable to re- 
fund with future interest as awarded. 

7. The appellant, by an applica~ 
tion under Section 30 of the Arbitra~ 
tion Act, 1940 challenged the validity 
of the award in the Court of the Civil 
Judge, Moradabad on the ground that 
the Umpire had legally misconducted 
himself in not awarding compensa- 
tion for the service lines. The learned 
Judge upheld a part of the award, to 
the extent to which the market value 
of the Undertaking was fixed at Rupees 
23,81,670/- but he set aside the rest of 
it. Obviously, he misunderstood the 
appellant’s contention in regard to its 
right to receive compensation for the 
service lines. He mixed up that claim 
with the claim in regard to security 
deposits and overlooked considering the 
main question whether the appellant 
was entitled to compensation for the 
service lines. 

8. The appellant filed an appeal 
in the High Court of Allahabad against 
that judgment while the respondent 
filed its cross-objections. By a judg- 
ment dated April 15, 1966 the High 
Court held that the Umpire was justi- 
fied in refusing to award compensation 

to the appellant for the service lines. 
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The appeal as well as the crosos-objec- 
tions were dismissed by the High Court. 
This appeal by special leave is direc- 
ted against that judgment. 

9. The only point of dispute in 
the appeal is whether the appellant is 
entitled to compensation for the service 
lines. Before considering this question, 
it is necessary to emphasise that these 
proceedings arise, not out of a suit buf 
out of an application made under Sec~ 
tion 30 of the Arbitration Act, 1940 for 
setting aside an award, That section 
provides that an award shall not be sef 
aside except on one or more of the 
grounds: therein mentioned. Two of 
the three grounds on which alone an 
award is liable to be set aside under 
Section 30 are (i) that the arbitrator 
or Umpire has misconducted himself 
or the proceedings. or (ii) that the 
award has been improperly procured 
or is otherwise invalid. 

10. It is well settled that 
if parties constitute an arbitrator 
as the sole and final judge of 
the disputes arising between them, 
they bind themselves as a rule to 
accept the award as final and 
conclusive. An award is ordinarily not 
liable to be set aside on the ground 
that either on facts or in law, it is 
erroneous. In Hodgkinson v. Fernie, 
(1857) 3 CB (NS) 189 the true prin- 
ciple was stated thus: 

“Where a cause or matters in differ- 

ence are referred to an arbitrator,...... 
he is constituted the sole and final 
judge ofall questions both of law and 
fact. The only exceptions 
to that rule are, cases where the award 
is the result of corruption or fraud 
and one other, which though it is to 
be regretted, is now, I think firmly 
established, viz., where the question 
of law necessarily arises on the face 
of the award, or upon some paper 
accompanying and forming part of the 
award.’ 
This view was cited with approval in 
Union of India v. Bungo Steel Furni- 
ture P. Ltd, (1967) 1 SCR 324 = 
(AIR 1967 SC 1032) and was recently 
adopted in Allen Berry and Co. P. 
Ltd. v. Union of India, AIR 1971 SC 
696. It istherefore plain that the ap- 
pellant’s application for setting aside 
the award can succeed only if there 
is an error of law on the face of the 
award. The other conditions of Sec- 
tion 30 have no bearing on the case. 
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11. Tt is unnecessary to con- 
sider comprehension of the expres- 
sion “ton the face of the award” because 
‘he Umpire has made a speaking award 
id there is no question here of the 
»onstruction of a document incorporat- 
ad in the award or appended to it. If 
tis transparent from the award that a 
legal proposition which forms its basis 
's erroneous, the award would be liable 
to be set aside. 

12. In order to find the true 
‘egal position, it is necessary to look 
x a few provisions of the Indian 
Electricity Act, 1910 (herein, “the Act”). 
Section 2 (1) of the Act defines a 
‘service line” as meaning any electric 
supply-line through which energy is, 
br is intended to be, supplied (i) to a 
single consumer either from a distri- 
buting main or immediately from the 
supplier’s premises or (ii) from a dis- 
tributing main to a group of consumers 
on the same premises or an adjoining 
premises supplied from the same point 
of the distributing main. Under S. 2 (c), 
teonsumer” means my Pee who ei 
supplied with energy by a licensee o: 
by the Government. Under S. 3 (f) the 
provisions contained in the Schedule to 
the Act are to be deemed to be incor- 
porated with and to form part of every 
licence granted under the Act, save in 
so far as they are expressly added to, 
varied or excepted by the licence. 

13. Paragraph VI (1) of the 
Schedule casts on the licensee an obli- 
gation, subject to certain exceptions, to 
supply electric energy to the owner or 
occupier of premises situated within 
the area of supply, within one month 
of the requisition. Under clause (b) of 
the first proviso to Paragraph VI (1), 
however, the licensee is not bound to 
comply with such requisition unless, 
among other things, the person making 
the requisition, if required by the 
licensee so to do, pays to the licensee 
the cost of so much of any service line 
as may be laid down or placed for the 
purposes of the supply upon the pro- 
perty in respect of which the requisi- 
tion is made. 


14. Section T of the Act as it 
stood then, conferred on the State Gov- 
ernment an option to purchase the 
undertaking of a licensee “on payment 
of the value of all lands, buildings, 
works, materials and plant of the 
licensee suitable to, and used by him 
for, the purposes of the undertaking... 


A. I. E, 
Soepecwise ”’ The first proviso to Section T 
(1) said that “the value of such lands, 
buildings, works, materials and plant 
shall be deemed to be their fair mar- 
ket value at the time of purchase, due 
regard being had to the nature and 
condition for the time being” of such 
lands, buildings, works ete. 

15. Section 2 (n) defines “works” 
to include electric supply line and any 
building, plant, machinery, apparatus 
and any other thing of whatever des- 
cription required to supply energy to 
the public. Section 2 (f) defines “electric 
supply line” as meaning a wire, con- 
ductor or other means used for con~ 
veying, transmitting or distributing 
energy. ‘ ` 

16. Tt is patent from these pro- 
visions tħat the appellant was entitled 
to receive compensation for the service 
lines laid with the help of contributions 
made by consumers. Section 7 (1) of 
the Act conferred upon the appellanb 
the right to receive the fair market- 
value of “works” amongst other assets. 
Under Section 2 (n) “works” includes 
an electric supply-line and by reason 
of the definitions in Section 2 (f) and 
m, a supply-line includes a service-~ 


e. 

17. Under paragraph VI (2) of 
the Schedule, any service line laid for 
the purpose of supply in pursuance of 
a requisition made by a consumer has 
to be maintained by the licensee, “not- 
withstanding that a portion of it may 
have been paid for by the person mak- 
ing the requisition”, the licensee, how- 
ever has the right to use such service 
line “for the supply of energy to any 
other person”. Under S. 8 of the Act, 
if neither the State Electricity Board 
nor the State Government nor the 
¥ocal authority is willing to purchase a 
licensee’s undertaking and the licence 
is revoked, the licensee has the right 
to dispose of “all lands, buildings, 
works, materials and plant belonging 
to the undertaking in such manner as 
he may think fit”. 

18. An interesting sidelight of 
the issue involved in this appeal is that 
in 1923, the Government of India in its 
Department of Industries and Labour, 
had sought the opinion of the officiat- 
ing Advocate-general, Bengal, on the 
“question of ownership of the service 
line the cost of which has been paid 
for by the consumer”. Shri B. L. 
Mitter who was then the officiating 
Advocate-General opined that 


“the y 
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property in a service line is in the 
licensee. It makes no difference whe- 
ther the consumer pays for any portion 
under schedule rule VI (1) (b). The 
service line is part of the “Works” 
(Sec. 2) (n) and the licensee maintains 
it. Schedule VI (2)’. In 1924, a copy 
of this opinion was forwarded by the 
Government of India to the Govern- 
ment of the United Provinces. When 
years later, the same question cropped 
over once again, the Government of 
Uttar Pradesh informed all the electric 
supply undertakings in the State by 
their letter dated December 5, 1952 that 
the Government had decided “that the 
ownership of a service line vests in the 
licensee irrespective of whether the 
cost of the whole or part of it has 
been paid for by a consumer or not”. 


19. On March 10, 1953, the Gov- 
ernment of Uttar Pradesh sent an inti- 
mation to all the electricity supply 
companies in the State including the 
appellant that the Governor of Uttar 
Pradesh had, under section 21 (2) of the 
Act, given his sanction to an amend- 
ment or modification in the existing 
conditions of the licences by the addi- 
tion of a new clause 4.: That clause 
reads thus: 

“The whole of the service line, ir- 
respective of the payment made by the 
consumer, shall be and remain the pro- 
perty of the company to whom and at 
whose cost it shall be maintained and 
the Company reserves the rights to ex- 
tend, alter, remodel or replace the said 
service line or cable to afford a supply 
to other consumers, should this be 
necessary.” 

The licence of the appellant stood 
amended accordingly. 

20. Finally, it is of some relev- 
ance that in Calcutta Electric Supply 
Corporation v. Commissioner of Wealth 
tax, West Bengal, 82 ITR 154 = (AIR 
1971 SC 2447) it was held by this court 
that service lines laid with the help of 
contributions made by consumers form 
a part of the licensee’s wealth for the 
purposes of computing the net wealth 
under the Wealth-tax Act, 1957. 

21. The conditions of the licence, 
the provisions of the Act and the legal 
position point only in one direction: 
that the appellant is entitled to receive 
compensation for the service lines laid 
at the cost of the consumers. In the 
award, the Umpire has made calcula- 
tions for arriving at the market value 
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of the appellant’s undertaking and has 
expressly excluded therefrom the 
“value of the portion of services in- 
Stalled at the cost of the consumers.” 
In making this exclusion, the Umpire 
misconducted himself in law, .thereby 
rendering the award erroneous on its 
face. 

22. The reason for this error 
may. easily be this: Under Section 7 of 
the Act to which we have called atten- 
tion, the licensee was entitled to the 
“payment of the value of all lands, 
buildings, works” etc. This section, 
along with certain others, was amend- 
ed by the Electricity (Amendment) Act, 
32 of 1959, which came into force on 
September 5, 1959. By this amendment, 
a new Section 7A was inserted in the 
Act in order to provide for the “De- 
termination of purchase price”. Under 
the relevant part of sub-section (2) of 
that section, the market value of 
an undertaking is to be the value of 
all lands, buildings, works ete. other 
than “service lines ......... which have 
been constructed at the expense of con- 
sumers”, The appellant’s undertaking 
having been acquired on 4/5 May 1959, 
the provisions of old Section 7 and not 
of the newly added section 7A would 
govern his rights. The Umpire made 
his award on November 27, 1961 rely- 
ing, probably, on section 7A which had 
no application. 

- 23. Learned counsel for the res- 
pondent is right that even a mistake 
of law cannot vitiate the award unless 
the mistake is apparent on the face of 
the award. But here, the Umpire fram- 
ed specific issues for decision, the first 
of these being: whether the respondent 
was “entitled to get a credit for the 
amount of consumers’ contribution paid 
for the service lines, laid on their pre- 
mises and at their cost”. The finding of 
the Umpire on this issue was that “The 
company is not entitled to claim from 
the Board the value of the portion of 
the service lines which were laid at the 
cost of the consumers.” The calculations 
made by the Umpire in the award for 
ascertaining the true market value of 
the appellant’s undertaking show that 
the “value of the portion of services 
installed at the cost of the consumers” 
was expressly excluded from the total 
market value of the assets of the under- 
taking. It seems beyond the pale of con- 
troversy that the Umpire did not award 
compensation to the appellant in respect 
of the service lines for the sole reason 
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that they were Taid at the cost of the 
consumers. Some market-value the ser- 
vice-lines must have had, even if it be 
no more than the scrap value. But to 
the way of thinking which the Umpire 
adopted, that consideration had no rele- 
vance. The service-lines were paid for 
by the consumers and that, for the 
Umpire, was the end of the matter. 
That, patently, was the wrong end. 


24. Respondent drew our at~ 
fention to the decision in Durga Prosad 
Chamria v. Sewkishendas Bhattar, AIR 
1949 PC 334 in which it was held that 
ff a question of law is specifically re- 
ferred to an arbitrator for his decision 
it would be contrary to well-establish- 
ed principles for a Court of law to in- 
terfere with the award, even if the 
Court itself would have taken a diff- 
erent view of the point of law, had it 
been before it. This decision can 
have no application because the parties 
here did not refer any specific question 
of law for the decision of the arbitra- 
tors. The reference to arbitrators was 
on the broad question as to what was 
the fair market-value of the appellant’s 
undertaking. Being unable to agree on 
this question, the two arbitrators re- 
ferred the matter to an Umpire. The 
Umpire raised a question of law and 
decided it. Parties had invited none to 
decide a specifie question of law. 


25. We are not disposed to hold 
as contended by the respondent, that if 
a part of the award be found to be 
invalid, the entire award should be 
set aside and remitted back for a fresh 
decision. The error which has occur- 
red in the award of the Umpire relates 
to a matter which is distinct and sepa- 
rate from the rest of the award. The 
part which is invalid being severable 
from that which is valid, there is no 
Valet aaa for setting aside the entire 
award. 


o 26. Normally, we would have 
remitted the award for a decision in 
-the light of our judgment but that is 
likely to involve undue delay and ex- 
pense in a dispute which is pending 
since 1959. Learned counsel for the 
appellant was agreeable that we should 
ourselves amend the award. Learn- 
ed. counsel for the respondent demur- 
red but he was unable to indicate any 
cogent reason why we should not 
adopt a course which, far from causing 
any prejudice to the parties, was clear- 
fy in the interests of justice. 
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27. The Umpire has held that 
on the date of sale, the fair market 
value of the appellant’s undertaking 
was Rupees 23,81,670/-. He arrived at 
this figure after excluding from the 
total market value, the sum of Rupees 
2,38,255/- which represented the 
consumer’s contributions to the cost of 
Jaying the service lines. These contribu- 
tions, according to him, ‘were made 
from April 1, 1958 to March 31, 1959. 
The date of sale being 4/5 May, 1959 
the consumer’s contribution will rough- 
ly represent the market value of 
the service lines evenif as required by 
the first proviso to Section 7 (1) of the 
Act as it then stood, due regard is to 
be had to the nature and condition 
for the time being of the “works”, to ` 
the state of repair thereof, to the 
circumstance that they are in such a 
position as to be ready for immediate 
working and to the suitability of the 
same for the purposes of the under- 
taking. 

28. Accordingly we direct that 
the award of the Umpire will stand 
amended to the extent that the fair 
market value of the appellant’s under- 
taking shall be Rupees 23,81,670/- plus 


Rupees 2,38,255/-, that is to say 
Rupees 26, 19, 995). We have not al- 
Towed solatium on the additional 


amount, so as to offset reasonable de- 
preciation in the value of the service 
lines after they were laid. 


29. The Umpire has directed 
the appellant to refund Rupees 98,568/- 
to the respondent, on the basis that 
the amount was paid to the appellant 
in excess of its just dues. This amount 
shall have to be adjusted as against 
the sum of Rupees 2,38,255/- which 
we have found to be due to the ap- 
pellant in addition to what was award- 
ed to it by the Umpire. Respondent, 
therefore, shall pay to the appellant a 
sum. of Rupees 2,38,255/- minus Rupees 
98,568/-, that is to say, Rupees 1,39,687/- 
with interest at six per cent per annum 
from the date of this judgment till 
payment. 


30. The appeal is accordingty 


allowed to the extent indicated and 
with costs. 
Appeal allowed. 
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‘AIR, 1973 SUPREME COURT 689 
(V 60 C 142) 
(From Bombay: 1969 Mah. L. J. 272) 
S. M. SIKRI C. J., J. M. SHELAT, 


DUA, JJ. 

Nagpur Improvement Trust and 
another, Appellants v. Vithal Rao and 
others, Respondents, Advocate Gene~ 
rals for the State of Madhya Pradesh, 
U. P., Bihar, Tamil Nadu, Kerala and 
Jammu and Kashmir, Interveners. 

Civil Appeal No, 2139 of 1968, D/- 
1-12-1972. i 

Index Noten — (A) Constitution of 
ndia, Art. 14 — Paras 10 (2) and 10 
(3) of the Schedule to the Nagpur Im- 
provement Trust Act in so far as they 
add a new clause (3) (a) fo S. 23 anda 
proviso to S. 23 (2) of the Land Acqui- 
sition Act are unconstitutional. (X-Ref- 
Nagpur Improvement Trust Act (36 of 
1936), Sch. Paras 10 (2), 10 (3) read 
with S. 61) (X-Refs Land Acquisition 
Act (1894), S. 23). 

Brief Note: — (A) The provisions 
of Paras 10 (2) and 10 (3) of the Sche- 
dule to the Nagpur Improvement 
Trust Act in so far as they add a new 
clause (3) (a) to S. 23 and a proviso 
to S. 23 (2) of the Land Acquisition 
Act, violate Art. 14 of the Constitution. 
The reasons are as under: 

_ The owner whose land is acquir- 
ed under the Improvement Act is paid 
compensation not according to the 
market value of the land but the mar- 
ket value according to the use to 
which the land was put at the date 
with reference to which the market 
value is to be determined in that cla- 
use. In other words, if the land is 
being used for agricultural purposes, 
even though it has a potential value 
as a building site, the potential value 
is to be ignored. Further, he does not 
get a solatium of 15% which he would 
have got if the land had been acquired 
under the Land Acquisition Act. 

(Para 17) 

The Government can acquire the 
fand for a housing accommodation 
scheme either under the Land Acqui- 
sition Act or under the Improvement 
Act. Thus it enables the State Govern- 
ment to discriminate between one 
owner equally situated from another 
owner, Test of reasonable classifica- 
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tion explained. ATR 1964 SC 1217 and 
AIR 1965 SC 1017 and AIR 1968 SC 


1425, Followed; 1969 Mah LJ 272 
Affirm: f 


ed. 
(Paras 19, 23, 27, 28, 29, 33) 
Index Noter? — (B) Constitution 
of India, Art. 31A (1) (a) — Scope. 
__ Brief Note: — (B) Art. 31-A (1) 
(a) has relevance to agrarian reforms 
and development. It has nothing 
to do with acquisition of Tand for 
building of a capital of a State. 
l ie (Para 33) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1425 = (1969) 1 
SCR 90, Balammal v. State of 


Madras ; 31 
AIR 1965 SC 1017 = (1965) 1 SCR 

614, P. Vajravelu Mudaliar v. 
_ Spl. Dy. Collector Madras 21, 30 
AIR 1964 SC 1217 = (1964) 3 

SCR 425, Nandeshwar Prasad v. 

U. P. Govt. 20 
_ Mr. V. M. Tarkunde, Sr. Advocate, 
(M/s. Y. R. Dandige and A. G. Ratna- 
parkhi, Advocates) for Appellant No. 
1; M/s. S. V. Natu, K. K. Khamborkar, 
P. Kesava Pillai and M. R. K. Pillai, 
Advocates (for No. 1) and Mr. B. D. 
Sharma, Advocate (for No. 2) for Res- 
pondents. Mr. Y. S. Dharmadhikari, 
Advocate General, Madhya Pradesh 
(Mr. I. N. Shroff, Advocate with him) 
(for Advocate General Madhya Pra- 
desh), Mr. O. P. Rana, Advocate 
(for Advocate General U. P.), Mr. 
D. Goburdhan, Advocate (for Advo~ 
cate General Bihar), Mr. A. V. 
Rangam and Miss A. Subhashini, Advo- 
cates (for Advocate General, Tamil 
Nadu), Mr. K. M. Nair, Advocate (for 
Advocate General, Kerala) and M/s. 
O. N. Tikku and Vineet Kumar, Advo- 
cates (for Advocate-General J & K) 
for Interveners. 

The following Judgment of the 
Court was delivered by 
SIKRI, C. J.— This appeal by 

certificate of fitness granted by the 
High Court of Judicature at Bombay, 
Nagpur Bench, is directed against the 
judgment of the High Court in Writ 
Petition No. 504-of 1967 filed under 
Articles 226 and 227 of the Constitu- 
tion, by Vithal Rao, respondent be- 
fore us, hereinafter referred to as the 
petitioner. 


_ 2, "The petitioner was a tenant 
of some fields in village Binakhi in 
Patwari Circle No. 10, Nagpur. He 
had applied to the Agricultural Lands 
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Tribunal under a Tocal act for fixing 
the purchase price of the said fields. 
On May 3, 1962, a notice was issued 
under S. 39 of the Nagpur Improve- 
ment Trust Act, 1936 — hereinafter 
referred to as the Improvement Act. 
Section 39 of this Act deals with the 
preparation, publication and transmis- 
sion of notice as to improvement 
schemes and supply of documents to 
applicants. 

3. On November 17, 1961 the 
Improvement Trust applied for sanc- 
tion of its scheme by the Government, 
and on January 9, 1965, the Govern- 
ment sanctioned the scheme under 
S. 45 of the Improvement Act. On 
February 28, 1966 proceedings were 
started before the Land Acquisition 
Officer and on June 12, 1967 an award 
was passed by the Land Acquisition 
Officer fixing the compensation at 
Rs. 45,910/- for 44.19 acres of Jand 
acquired. 

4. On June 15, 1967 the peti- 
tioner filed the writ petition under 
Articles 226 and 227 of the Constitu- 
tion. In this petition the validity of 
the Improvement Act was challenged 
on various grounds, one of the grounds 
being that the Improvement Act was 
in violation of Articie 14 of the Con- 
stitution inasmuch as it empowered 
the acquisition of lands at prices lower 
than those which would have been 
payable if they had been acquired 
under the Land Acquisition Act, 1894. 

5. The High Court held that 
as the acquisition is by the State in 
all cases where the property is requir- 
ed to be acquired for the purposes of 
a scheme framed by the Trust and 
such being the position, it is not per- 
missible without violating the guar- 
antee under Article 14 of the Consti- 
tution for the State to acquire any 
property under the provisions of the 
Land Acquisition Act as amended by 
the Improvement Trust Act in so far 
as they relate to the basis of determi~ 
nation and payment of compensation. 
It must, therefore, be held that the 
provisions of paragraphs 10 (2) and 
10 (3) in so far as they add a new 
Clause (3) (a) to Section 23 and a pro- 
viso to sub-section (2) of Section 23 
of the Land Acquisition Act are ultra 
vires as violating the guarantee of 
Article 14 of the Constitution. 

6. In the result the petition 
was allowed, the award set aside, and 
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the matter was remanded to the Land 
Acquisition Officer for determination 
of compensation according to the law 
and in the light of the decision by the 
High Court. 

7. As the case was important, 
the High Court granted a certificate 
under Article 132 (1) and Art. 131 (1) 
(c) of the Constitution. 

8. Before we deal with the 
contentions of the learned counsel for 
the appellant we may briefly examine 
the relevant provisions of the Impro- 
vement Act. This Act came into force 
on December 25, 1936. It was passed 
before the Government of India Act, 
1935 came into force. The Pream- 
ble states: 


“Whereas it is expedient to make 
provision for the improvement and ex- 
pansion of the Town of Nagpur in the 
manner hereinafter provided...... ” 
Section 3 of the Act creates the Nag- 
pur Improvement ‘Trust as a body 
corporate. Chapter IV of the Act deals 
with the Improvement Schemes. Sec- 
tion 26 provides for the matters which 
may be included in an improvement 
scheme. One of the matters, is “the 
acquisition by purchase, exchange, or 
otherwise of any property necessary 
for or affected by the execution of 
the scheme.” Section 27 describes vari- 
ous types of improvement schemes. 
They are (a) a general improvement 
scheme, (b) a re-building scheme; (c) 
a re-housing scheme; (d) a street 
scheme; (e) a deferred street scheme 
(f) a development scheme (g) a hous- 
ing accommodation scheme (h) a future 
expansion or improvement scheme 
and (i) a drainage or drainage includ- 
ing sewage disposal scheme. 

9. The scheme in pursuance of 
which the lands in the present case 
were acquired was a housing accom- 
modation scheme. Section 39, as stated 
above, provides for the issue of a 
notice after an improvement scheme 
has been framed. Under S. 41, the 
Trust is obliged to serve a notice of 
the proposed acquisition of land on 
certain persons. Section 43 enables the 
Improvement Trust to abandon an im- 
provement scheme, after considering 
any objection, representation or state- 
ment of dissent received and after 
hearing all persons, or to apply to the 
State Government for sanction to the 
scheme with such modifications, if 
any, as the Trust may consider neces- 
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sary. The decision would be that of 
the Improvement Trust. 


10. Section 44 gives wide 
powers to the Government to sanction 
with or without modification or to 
refuse a sanction or to return for con- 
sideration any improvement scheme 
submitted to it under S. 43. Under 
S. 45 the State Government is obliged 
to notify the sanction of an improve- 
ment scheme. Section 46 enables the 
Trust to alter an improvement scheme 
before it has been completed, subject 
to certain conditions. 

11. Chapter V deals with the 
powers and duties of the Trust where 
a scheme has been sanctioned. Chapter 
VI deals with acquisition and disposal 
of land. Under S. 58 the Trust is en- 
abled to acquire by purchase, lease 
or exchange any land within the area 
comprised in a sanctioned scheme. Sec- 
tion 59 deals with compulsory acqui- 
sition and may be set out in full: It 
provides: 

“59. The Trust may, with the pre- 

vious sanction of the State Govern- 
ment, acquire land under the provi- 
sions of the Land Acquisition Act, 
1894, as modified by the provisions of 
this Act, for carrying out any of the 
purposes of this Act.” 
Section 69 says that “a Tribunal shall 
be constituted, as provided in S. 62, 
for the purpose of performing the 
functions of the Court in reference to 
the acquisition of land for the Trust, 
under the Land Acquisition Act, 1894." 
Section 61 modifies the Land Acquisi~ 
tion Act in the following words: 

“For the purpose of acquiring land 
under the Land Acquisition Act, 1994, 
for the Trust, 

(a) the Tribunal shall except for 
the purposes of Section (54) of that 
Act, be deemed to be the Court, and 
the President of the Tribunal shall be 
deemed to be the Judge thereunder 

(b) the Act shall be subject to the 
further modifications as indicated in 
the Schedule 

(c) the President of the Tribunal 
may summon witnesses and enforce 
their attendance and may compel the 
production of documents, by the same 
means, and so far as may be, in the 
same manner, as is provided in case 
of a Civil Court under the Code of 
Civil Procedure, 1908 and . 

(d) the award of the Tribunal 
shall be deemed to be the award of 
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the Court under the Land Acquisition 
Act, 1894, and shall be final.” 

We need not deal with the provisions 
dealing with the constitution of the 


Tribunal, remuneration of its mem- 
bers, ete, 
12. Section 68 enables an 


owner to apply to the Trust request- 
ing that the acquisition of land not 
required for the purposes of a scheme 
may be abandoned on his executing 
an agreement to observe conditions 
Specified by the Trust in respect of 
the development of the property and 
to pay a charge to be calculated in 
accordance with sub-section (2) of 
Section 69 of the Act. The Trust can 
abandon an acquisition without requir- 
ing sanction of the Government. 

13. The Schedule modifies the 
Land Acquisition Act in various res- 
pects, The relevant modifications are 
these: 

1. After clause (e) of section 3, 

the following clause shall be deemed 
to be inserted, namely, 
_. (ee) the expression ‘local autho- 
rity’ includes the Trust constituted 
under the Nagpur Improvement Trust 
Act, 1936.” 

_2. (1) The first publication of a 
notice of an improvement scheme 
under Section 39 of the Nagpur Im- 
provement Trust Act, 1936, shall be 
substituted for, and have the same 
effect as publication in the official 
Gazette, and in the locality of, a noti- 
fication under sub-section (1) of Sec- 
tion 4, except where a declaration 
under Section 4 or Section 6 has previ- 
ously been made and is still in force. 

(2) Subject to the provisions of 

clauses 10 and 11 of this Schedule, 
the issue of a notice under sub-sec. (4) 
of Section 32 of the Nagpur Improve- 
ment Trust Act, 1936, in the case of 
land acquired under that sub-section, 
and in any other case the publication 
of a notification under Section 45 ofe 
the Nagpur Improvement Trust Act, 
1936, shall be substituted for, and have 
the same effect as a declaration by 
the State Government under Section 6, 
unless a declaration under the last 
mentioned section has previously been 
made and is in force. 
_, 3 The full-stop at the end of 
Section 11 shall be deemed to be 
changed to a semi-colon, and the fol- 
lowing shall be deemed to be added, 
namely: 
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tand 

(iv) the costs which, in his opf- 
nion, should be allowed to any per- 
son who is found to be entitled to 
compensation and who is not entitled 
to receive the additional sum of fif- 
teen per centum mentioned in sub-sec~- 
tion (2) of Section 23 as having been 
actually and reasonably incurred by 
such person in preparing his claim and 
putting his case before the Collector. 
The Collector may disallow wholly or 
in part costs incurred by any person, 
if he considers that the claim made 
by such person for compensation is 
ekite ypRauh” 


5. (1) In sub-section (3) of S. 17 
after the figure “24” the words, figu- 
res, and letter “or section 24-A” shall 
be deemed to be inserted. 

(2) To section 17, the following 
shall be deemed to be added, namely: 

(5) When proceedings have been 
taken under this section for the ac- 
quisition of any land, and any person 
sustains damage in consequence of be~ 
ing suddenly dispossessed of such land, 
compensation shall be paid to such 
person for such dispossession.” 

14. Para 6 of the Schedule in- 
serts section 17-A. 

Tt reads: ee te 

“17-A. In every case referred to 
in S. 16 or Section 17, the Collector 
shall, upon payment of the cost of ac- 
quisition, make over charge of the land 
to the Trust and the land shall there- 
upon vest in the Trust, subject to the 
liability of the Trust to pay any fur- 
ther costs which may be incurred on 
account of its acquisition-” 

15. Para 10 amends section 23 


hus: 

810-01). EE A E E f 

10 (2) The full-stop at the end of 
sub-section (2) of Section 23 shall be 
deemed to be changed to a colon, and 
«the following proviso shall be deemed. 
to be added: 

“Provided that this sub-section 
shall not apply to any land acquired 
under the Nagpur Improvement Trust 
Act, 1936, except — 

(a) buildings in the actual occupa- 
tion of the owner or occupied free of 
rent by a relative of the owner, and 
land appurtenant thereto, and 

(b) gardens rot let to tenants but 
used by the owners as a place of 
resort.” í 
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10 (3). For the purposes of clause 
first of sub-section (1) of this section— 

(a) the market-value of the land 
shall be the market-value according to 
the use to which the land was put af 
the date with reference to which the 
market-value is to be determined 
under that clause ..0...0.000-7 


_ 16. Another advantage whic 
is said to accrue to these persons is 
provided by S. 48-A, as inserted by, 
para 14. It reads: 

“48-A, (1) If within a period of 
two years from the date of the publi- 
cation of the declaration under S. 6 in 
respect of any land, the Collector has 
not made an award under Section 11 
with respect to such land, the owner 
of the land shall, unless he has been 
to a material extent responsible for 
the delay, be entitled to receive com- 
pensation for the damage suffered by 
him in consequence of the delay. 


(2) The provisions of Part TT of 
this Act shall apply so far as may be, 
to the determination of the compensa~ 
tion payable under this section.” 


_ 17. Tt would be seen that the 
effect of the modifications in two res- 
pects is tremendous. First, the owner 
whose land is acquired under the Im- 
provement Act is paid compensation 
not according to the market value of: 
the land but the market value accord- 
ing to the use to which the land was 
put at the date with reference to which 
the market value is to be determined 
in that clause. In other words, if the 
Tand is being used for agricultural 
purposes, even though it has a poten- 
tial value as a building site, the poten- 
tial value is to be ignored. The second! 
respect in which the owner suffers if 
the land is acquired under the Im- 
provement Act is that he does not get 
a solatium of 15% which he would 
have got if the land had been acquir- 
ed under the Land Acquisition Act. It. 
is true that he has some minor advan~ 
tages which have been pointed out by 
the learned counsel but they have no 
comparison in value to the loss suffer- 
ed by virtue of the market value be- 
ing determined according to the use 
to which the land was being put or 
the loss of 15% of the market value 
of the land. 

18. The first point which was 
raised was: whether it is the State 
which is the acquiring authority or it 
is the Improvement Trust which is 
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the acquiring authority, under the Im- 
provement Act. It seems to us that it 
fs quite clear, especially in view of 
S. 17A as inserted by para 6 of the 
Schedule, that the acquisition will be 
by the Government and it is only on 
payment of the cost of acquisition to 
the government that the lands vest in 
the Trust. It is true that the acquisi- 
tion is for the Trust and may be at 
its instance, but nevertheless the ac~ 
quisition is by the Government. 

19. If this is so, then it is quite 
clear that the Government can acquire 
for a housing accommodation scheme 
either under the Land Acquisition Act 
or under the Improvement Act. If this 
is so, it enables the State Government 
to discriminate between one owner 
equally situated from another owner. 

20. This Court held in Nan- 

deshwar Prasad v. U. P. Govt., AIR 
1964 SC 1217 that the fact that the 
lands could be acquired for a scheme 
under the Kanpur Urban Develop- 
ment Act (U. P. Act VI of 1945) did 
not prevent the Government from ac- 
quiring the lands for the same purpose 
under the Land Acquisition Act (as 
amended by the Kanpur Act). We may 
mention that the Kanpur Act amended’ 
the Land Acquisition Act by the Sche- 
dule for the purpose of acquisition of 
land for the Board in a similar man- 
ner as in the Nagpur Improvement 
Trust Act. 
_ 21 A similar point was aban- 
doned in P. Vajravelu Mudaliar v, 
Special Deputy Collector, Madras 
(1965) 1 SCR 614 at p. 619 = (AIR 1965 
SC 1017) by Mr. Viswanatha Sastri in 
view of the above decision of this 
Court in Kanpur case. 

22. The question then arises 
whether the High Court is right in 
holding that the impugned provisions 
were hit by Art. 14 of the Constitu- 
tion. 

23. Tt is now well-settled that 
the State can make a reasonable clas- 
sification for the -purpose of legisla- 
tion. It is equally well-settled that 
the classification in order to be rea- 
sonable must satisfy two tests (i) the 
classification must be founded on in- 
telligible differentia and (ii) the dif- 
ferentia must have a rational relation 
with the object sought to be achieved 
by the legislation in question. In this 
connection it must be borne in mind 
that the object itself should be law- 


Nagpur Improvement Trust v. Vithal Rao 


[Prs. 18-26] S. C. 693 


ful. The object itself cannot be dis- 
criminatory, for otherwise, for inst- 
ance, if the object is to discriminate 
against one section of the minority 
the discrimination cannot be justified 
on the ground that there is a reason- 
able classification because it has ra- 
tional relation to the object sought to 
be achieved, 

24. What can be reasonable 
classification for the purpose of deter- 
mining compensation if the object of 
the legislation is to compulsorily ac- 
quire land for public purposes? 

25. Ié would not be disputed 
that different principles of compensa- 
tion cannot be formulated for lands 
acquired on the basis that the owner 
is old or young, healthy or ill, tall or 
short, or whether the owner has in- 
herited the property or built it with 
his own efforts, or whether the owner 
Is a politician or an advocate. Why is 
this sort cf classification not sustain- 
able? Because the object being to com- 
pulsorily acquire for a public purpose, 
the object is equally achieved whether 
the iand belongs to one type of owner 
or another type. 


26. Can classification be made 
on the basis of the public purpose for 
the purpose of compensation for which 
land is acquired? In other words can 
the legislature lay down different 
principles of compensation for lands 
acquired say for a hospital or a school 
or a Government building? Can the 
legislature say that for a hospital land 
wiJ] be acquired at 50% of the mar- 
ket value, for a school at 60% of the 
value and for a Government building 
at 70% of the market value? All three 
Objects are public purposes and as far 
as the owner is concerned it does not 
matter to him whether it is one public 
purpose or the other. Article 14 con- 
fers an individual right and in order 
to justify a classification there should 
be something which justifies a dif- 
ferent treatment to this individual 
ight. It seems to us that ordinarily 
a classification based on the public 
purpose is not permissible under Arti- 
cle 14 for the purpose of determining 
compensation. The position is different 
when the owner of the land himself is 
the recipient of benefits from an im- 
provement scheme, and the benefit to 
him is taken into consideration in fix- 
ing compensation. Can classification be 
made on the basis of the authority 
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acquiring the land? In other words 
can different principles of compensa- 
tion be laid if the land is acquired for 
or by an Improvement Trust or Muni- 
cipal Corporation or the Government? 
It seems to us that the answer is in 
the negative because as far as the 
owner is concerned it does not matter 
to him whether the land is acquired 
by one authority or the other. 


27. It is equally immaterial 
whether it is one Acquisition Act or 
another Acquisition Act under which 
the land is acquired. If the existence 
of two Acts would enable the State to 
give one owner different treatment 
from another equally situated the 
owner who is discriminated against, 
can claim. the protection of Art. 14. 


28. Tt was said that if this is 
the true position the State would find 
it impossible to clear slums, to do vari- 
ous other laudable things. If this 
argument were to be accepted it would 
be totally destructive of the protection 
given by Art. 14. It would enable the 
State to have one law for acquiring 
lands for hospital, one Jaw for acquir- 
ing lands for schools, one law acquiring 
lands for clearing slums, another 
for acquiring lands for Government 
buildings one for acquiring lands in 
New Delhi and another for acquiring 
lands in Old Delhi. It was said that in 
many cases, the value of the land has 
increased not because of any effort by 
the owner but because of the general 
development of the city in which the 
land is situated. There is no doubt 
that this is so, but Art. 14 prohibits 
the expropriation of the unearned in~- 
crement of one owner while leaving 
his neighbour untouched. This neigh- 
bour could sell his land and reap the 
unearned increment. If the object of 
the legislation is to tax unearned in- 
crement it should be done throughout 
the State. The State cannot achieve 
this object piecemeal by compulsory 
acquisition of land of some owners 
leaving others alone. If the object is 
to clear slums it cannot be done at the 
expense of the owners whose lands 
are acquired, unless as we have said 
the owners are directly benefited by 
the Scheme. If the object is to build 
hospitals it cannot be done at the ex- 
pense of the owners of the land which 
is acquired. The hospital, schools ete. 
must be built at the expense of the 
whole community. 
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29. It will not be denied thata 
statute cannot tax some owners of land 
leaving untaxed others equally situat- 
ed. If the owners of the land cannot 
be taxed differently how can some 
Owners be indirectly taxed by way of 
compulsory acquisition? It is urged 
that if this were the law it will tie the 
hands of the State in undertaking 
Social _Yeforms. We. do not agree. 
There is nothing in the Constitution 
which debars the State from bettering 
the lot of rnillions of our citizens. For 
Instance there is nothing to bar the 
State from taxing unearned increment 
if the object is to deny owners the full 
benefit of increase of value due to 
development of a town. It seems to 
us, as we have already said, that to 
accede to the contentions of the appel- 
lant and the States would be destruc- 
tive of the protection afforded by 
Art. 14 of the Constitution. The States 
would only have to constitute separate 
acquiring bodies for each city, or 
Division or indeed to achieve one spe- 
cial public purpose and lay down dif- 
ferent principles of compensation. 


. 30. In (1965) 1 SCR 614 = 
(AIR 1965 SC 1017) there were two 
Acts under which the land of an owner 
could be acquired. The land could 
have been acquired for various sche- 
mes under the Land Acquisition Act, 
referred to as the Principal Act, in the 
judgment, and the Amending Act (The 
Land Acquisition (Madras Amendment) 
Act, 1961). This Court observed: 

_ “The land could have been ac- 

quired for all the said purposes under 
the Principal Act after paying the 
market value of the land. The Amend- 
ing Act empowers the State to acquire 
land for housing scheme at a price 
lower than that the State has to pay 
if the same was acquired under the 
Principal Act”, 
The Court examined various justifica~ 
tions for the classifications which 
were put forth by the State, and then 
concluded: ; 


“From whatever aspect the mat- 
ter is looked at, the alleged differences 
have no reasonable relation to the ob- 
ject sought to be achieved. It is said 
that the object of the Amending Act 
in itself may project the differences in 
the lands sought to be acquired under 
the two Acts. This argument puts the 
cart before the horse. It is one thing 
to say that the existing differences 
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between persons and properties have 
a rasonable relation to the object 
sought to be achieved and it is totally 
a different thing to say that the ob- 
fect of the Act itself created the dif- 
ferences, Assuming that the said pro- 
position is sound, we cannot discover 
any differences in the people owning 
Tands or in the Iands on the basis of 
the object. The object is to acquire 
lands for housing schemes at a low 
price. For achieving that object, any 
land falling in any of the said catego- 
ries can be acquired under the Amend- 
ing Act. So, too, for a public purpose 
any such Iand can be acquired under 
the Principal Act. We, therefore, hold 
that discrimination is writ large on 
the Amending Act and it cannot be 
sustained on the principle of reason- 
able classification. We, therefore, hold 
that the Amending Act clearly infrin- 
ges Art. 14 of the Constitution and is 
void”. 

31. In Balammal v. State 
of Madras, (1969) 1 SCR 90 = 
(AIR 1968 SC 1425) in which the facts 
are substantially similar, the Board 
constituted under the Madras City Im- 
provement Trust Act, (Madras Act 16 
of 1945) was authorised by virtue of 
See. 71, with the previous sanction of 
the Government, to acquire land under 
the provisions of the Land Acquisition 
Act, 1894 for carrying out any of the 
purposes of the Act which included 
Town Expansion Scheme (This S. 71 is 
equivalent to Sec. 59 of the Improve- 
ment Act). For the purpose of acquir- 
ing land for the Board under the Land 
Acquisition Act, 1894, S. 73 provided 
inter alia, that the said Act shall be 
subjected to the modifications speci- 
fied in the Schedule (This section 73 
corresponds to S. 61 of the Improve- 
ment Act). The Schedule to the Act 
provided for modification in the Land 
Acquisition Act for certain specifie 
purposes, The Madras Act of 1945 as 
replaced by the Madras City Improve- 
ment Trust Act (Madras Act 37 of 1950) 
made an important change inasmuch 
as the result was that by the change 
persons whose lands were compulsori- 
ly acquired under the Madras Act 37 
of 1950 were deprived of the right to 
the solatium which would be award- 
able if the lands were acquired under 
the Land Acquisition Act. In this con- 
nection this Court observed: 


“But, in our judgment, counsel 


Nagpur Improvement Trust v. Vithal Rao [Prs. 30-33} S. C. 695 


for the owners is right in contending 
that sub-cl. (2) of cl. 6 of the Schedule 
to Act 37 of 1950, in so far as it de- 
prived the owners of the lands of the 
Statutory addition to the market-value 
of the lands under S. 23 (2) of the 
Land Acquisition Act is violative of 
the equality clause of the Constitution, 
and is on that account void. If the 
State had acquired the lands for im- 
provement of the town under the Land 
Acquisition Act, the acquiring autho- 
rity was bound to award in addition 
the market-value 15% solatium 
under S. 23 (2) of the Land Acquisi- 
tion Act. But by acquiring the lands 
under the Land Acquisition Act as 
modified by the Schedule to the 
Madras City Improvement Trust Act 
37 of 1950 for the Improvement Trust 
which is also a public purpose the 
owners are, it is claimed, deprived of 
the right to that statutory addi- 
tion. An owner of land is ordi- 
narily _entitled to receive the sola- 
tium in addition to the market- 
value for compulsory acquisition of 
his land, if it is acquired under the 
Land Acquisition Act, but not if it is 
acquired under the Madras City Im- 
provement Trust Act. A clear case of 
discrimination which infringes the 
guarantee of equal protection of the 
Jaw arises, and the provision which is 
more prejudicial the owners of the 
lands which are compulsorily acquir- 
ed must on the decisions of this Court, 
be deemed invalid”. 
, 32. After reviewing some ear- 
lier cases, the Court held: 


“We, therefore, hold that cl 6 
sub-cl, (2) of the Schedule read with 
S. 73 of Madras Act 37 of 1950 which 
deprives the owners of the statutory 
right to solatium at the rate of 15% 
on the market-value of the lands, is i 
invalid, and the owners of the lands ! 
are entitled to the statutory solatium 
under S. 23 (2) of the Land Acquisi-\ 
tion. Act in consideration of compul- | 
sory acquisition of their land’. 

33. The learned counsel ‘wasf! 
not able to satisfy us that the above 
case was distinguishable. We are of 
the opinion that the case was rightly 
decided and must govern this case, In 
this view of the matter, it is not neces- 
Sary to refer to all the cases referred 
to us at the Bar. We may mention 
that Mr. Tarkunde also placed reliance 
on Art. 31-A (1) (a) of the Constitu- | 








696 S.C. [Prs. 1-5] Nagpur Improvement Trust v, Ganesh 


tion. It is now well-settled that Arti- 
cle 31-A (1) (a) has relevance to 
agrarian reforms and development. It 
has nothing to do with acquisition of 
land for building of a capital of a 

State. 
34. In the result the appeal 
fails and is dismissed with costs. 
Appeal dismissed. 


AIR 1973 SUPREME COURT 696 
(V 60 C 143) 
(From: Bombay)* 
S. M. SIKRI, C. J., J. M. SHELAT, 
A. N. RAY, D. G. PALEKAR, 
M. H. BEG. S. N. DWIVEDI 
AND L D. DUA. JJ. 

Nagpur Improvement Trust, 
Nagpur, Appellant v. Ganesh Kulkarni 
and othérs, Respondents. 

Civil Appeal No, 2140 of 1968, D/- 
11-12-1972. 

Index Note: (A) Nagpur Im- 
provement Trust Act (36 of 1936), Sec- 
tion 68 (1) — Application under for 
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the only additional point, which arises 
in this appeal is whether Section 68 
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of the Nagpur Improvement Trust 
Act, 1936 — hereinafter referred to 
as the Improvement Act — has been 
violated. This point is not dealt with 
in the judgment of the High Court. 
It may be, as contended by the appel= 
Tants in their statement of the case, 
that this point was abandoned by the 
petitioners in the High Court. Be 
that as it may, we see no force in the 
point. 

2. In their petition under Arti- 
cles 226 and 227 of the Constitution, it 
was alleged that “the petitioner No. 1 
ion behalf of the petitioners made an 
application on 1-11-1966 to the respon- 
dent No. 1 for abandonment of the 
land and he also offered to comply 
with all the conditions and pay de- 
velopment charges, if any, and for 
permission to convert it for housing 
purposes.” In their application dated 
November 1, 1966 to the Trust, if 
was stated that the applicants’ pro- 
perty or part thereof was not covered 
by the Improvement Trust Scheme 
and this could be released from the 
scheme. It was, therefore, requested 
that the applicants’ property or part 


thereof should be abandoned without - 


acquiring it and that the applicants 
were ready and willing to comply 


with the terms which may be impos- - , 


ed by the Improvement Trust in that 
behalf and were ready to execute 
an agreement for that purpose. _ 

3. Tt appears that the Impro- 
vement Trust wrote to the Land Acqui- 
sition Officer, Nagpur, on November 
45, 1966 intimating to him that the 
application for abandonment was 
under consideration and that the matter 
would be intimated to him in due 
course. The Land Acquisition Offi- 
cer was also requested to stay fur- 
ther proceedings fora period of three 
months. 

4. On March 17, 1967 the Land 
‘Acquisition Officer passed the follow- 
ing order: 

_ “Nothing is heard referring aban- 
donment proposals from the Trust 
though 3 months statutory period of 
adjournment as per remi, u/s. 68 
is passed.” 

5. Tt is the contention of the 
respondents that as soon as the ap- 
plication under Section 68 of the Im- 
provement Act is admitted under Sec- 
tion 68, there is a presumption that 
the land is not’ necessary ffor the 
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scheme of improvement and it is not 
necessary to acquire it, and the Trust 
fs bound to proceed under sub-sec~ 
tion (3) for fixing the conditions of 
the abandonment of the property which 
was to be acquired. 

6. Section 68 reads thus: ‘' 

“68. (1) Wherever in any area 
comprised in any improvement scheme 
under this Act the State Govern- 
ment has sanctioned the acquisition 
of land which is subsequenty discover- 
ed to be unnecessary for the execu- 
tion of the scheme, the owner of the 
fand, or any person having an interest 
therein, may make an application to 
the Trust requesting that the acquisi- 
tion of the land not required for the 
purposes of the scheme should be 
abandoned on his executing an agree- 
ment to observe conditions specified 
by the Trust in respect of the develop- 

ment of the property and to pay a 
charge to be calculatad in accordance 
with sub-section (2) of Section 69 of 
fhe Act. 

(2) The Trust shall admit every 
such application if it — 

~ (a) reaches it before the time fix- 

ed by the Deputy Commissioner under 
Section 9 of the Land Acquisition Act, 
1894, for making claims in reference 
to the land, and _ 

(b) is made by any person who has 
an interest in the land or holds a 
lease thereof, with an unexpired period 
o£ seven years. 

.. (8) On the admission by the Trust 
of any such application, it shall forth- 
with inform the Deputy Commis- 
Sioner; and the Deputy Commissioner 
shall thereupon stay for a period of 
three months all furher proceedings 
for the acquisition of the Tand, and the 
Trust shall proceed to fix the condi- 
tions on which the acquisition of the 
land may be abandoned... c.ccccssess’® 


Ts Before an applicant can 
make an application under sub-sec- 
tion (1) of Section 68 if must be proved 
that the acquisition of land included in 
the area comprised in any improve- 
ment scheme has been subsequently 
discovered to be unnecessary for the 
execution of the scheme. 'There is no 
proof of this except that the Trust 
entertained the application. The re~- 
ply of the Trust is that by its memo 
dated November 15, 1966 it merely 
Informed the petitioner that the ap- 
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Plication had been received and was 
under consideration, 


8. We agree with the conten- 
tion of the learned Advocate-General 
that this entertainment of the applica- 
tion does not prove that it had been 
subsequently discovered that the 
acquisition of the Jand was unneces- 
sary for the execution of the impro- 
vement scheme, 


5. There is, therefore, no merit 
in the point. Following our judgment 
in Nagpur Improvement Trust v. 
Vithal Rao, Civil Appeal No. 2139 of 
1968, D/- 11-12-1972=(reported in AIR 
1973 sc 689) on other points, the ap- 
peal is dismissed but in view of the 
fact that the respondents in this 
case have lost on the point re- 
garding violation of Section 68, there 
isle be no order as to costs m oo ap- 


p 
Appeal dismissed. 
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C. A. VAIDIALINGAM, JJ. 
__ Mohinder Singh, Appellant v. 
a Administration, Respondent. 
riminal Appeal No. 117 
D/- 10-1-1973. ae 
„Index Note: — (A) Penal Code 
(1860), S. 302 — Premeditated brutal 


murder = Death sentence — Correct- 
ness of. 


Brief Note: — (A) Where the ac- 
cused committed a brutal murder to 
execute his declared intention by caus- 
ing 16 injuries on a defenceless per~ 
Son, sentence of death was proper. 

ae ig (Para 3) 
ane following Judgment of 
Court was delivered oii oe 

VAIDIALINGAM, J. The onf 
question that arises for Consideration 
in this appeal by Special leave is whe- 
ther the award of sentence of death is 
justified. As special leave has been 
restricted only to the question of sen- 
tence, we will only refer to the facts 
bearing on the same. 


_ 2 The appellant and one 
Gian Singh, P. W. 12, were working 
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as carpenters in partnership for more 
than two years with different timber 
merchants in Delhi. They worked for 
some time under Santokh Singh, the 
deceased, before they went over to 
work under P. W. 13. A dispute arose 
between the appellant and P.W. 12 
regarding the sharing of the remunera~ 
tion due to them from P.W. 13. The 
matter was referred to the arbitra- 
tion of the deceased, who made an 
award regarding the wages payable to 
the appellant and P.W. 12 by P.W. 13. 
P. W. 13 made the payment ac- 
cording to the award on April 16, 
1970. The appellant appears to 
have been dissatisfied with the 
award made by the deceased. On 
April 17, 1970, at about 4.10 P.M. he 
mentioned to P.W. 12 that if Santokh 
Singh does not pay the amounts due 
to him, he, the accused, will murder 
him. P.W. 12 conveyed this threat of 
the accused to P.W. 1, the brother of 
Santokh Singh. P.W. 1 conveyed the 
same to his brother, Santokh Singh, 
but the latter did not pay any serious 
attention to this threat. 


3. According to the prosecu- 
tion, on April 18, 1970, at about 3-45 
P. M., when Santokh Singh was in 
his timber depot, the accused went 
to his shop and stabbed him indiscri- 
minately as a result of which Santokh 
Singh sustained serious injuries and 
died. Though the appellant had given 
a confessional statement to the Magis- 
trate, he retracted the same and plead- 
ed alibi in the Sessions Court. The 
appellant was arrested on April 19, 
1970, in his village. The post mortem 
certificate issued by the Doctor P.W. 
21, shows that as many as sixteen in- 
juries were found on the dead body 
of the deceased. According to the Doc- 
tor, injuries Nos. 1 to 3 singly and all 
other injuries collectively could have 
caused death in the ordinary course of 
nature. The learned Sessions Judge 
has accepted the evidence of the pro- 
secution witnesses and rejected the 
plea of alibi set up by the accused. 
The learned Sessions Judge imposed 
the sentence of death on the ground 
that the appellant is guilty of a pre- 
meditated and coldblooded murder 
and that there were no extenuating cir- 
cumstances in his favour. The High 
Court has agreed with this reasoning 
of the trial Court. After consideration 
of the various circumstances, we are 
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satisfied that both the learned Sessions 
Judge and the High Court have acted 
properly in awarding the death sen- 
tence. That the murder is premeditat- 
ed and cold blooded, is clear from the 
evidence of P. W. 12 to whom the ap- 
pellant had stated one day earlier of 
his intention to do away with Santokh 
Singh. The evidence of P.W. 12 is 
corroborated by the evidence of P. W. 

The deceased was unarmed at that 
time and the position in which he was 
found by the witnesses, immediately 
after the occurrence, clearly shows 
that he could not at all have been the 
aggressor. He was found in a sitting 
posture bleeding profusely. The num- 
ber of injuries found on the body of 
the deceased shows that the appellant 
had inflicted as many as sixteen inju- 
ries on an unarmed and defenceless 








clearly show that the act of the appel- 
Tant is a cold blooded one and that 
the murder committed by him was 
brutal in nature. Under the circum- 
stances, the award of the death sen- 
tence was perfectly justified. We see 
no merit in the appeal which is ac- 
cordingly dismissed. 

Appeal dismissed, 
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GAM, JJ. 

E. Venkateswararao Naidu, Ap- 
pellant v. Union of India, Respondent. 

Civil Appeal No. 1300 of 1967, D/- 
9-1-1973. 

Index Note: — (A) Constitution of 
India, Art. 309 Proviso—Central Gov- 
ernment memorandum raising age of 
compulsory retirement from 55 to 58 
— Operation of. 

Brief Note: — (A) Para 8 of the 
Office Memorandum issued by the 
Ministry of Home Affairs, Govern- 
ment of India raising age of compul- 
sory retirement of Central Govern- 
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ment servants from 55 to 58 merely 
restated with particularity the true 
legal position obtaining under Proviso 
to Art. 309. It could not be construed 
as not to be effective for want of con- 
sequential amendment of the Funda- 
mental Rules. The Memorandum is 
given express effect from 1-12-1962. _ 
(Para 6) 
Index Note: — (B) Constitution of 
ndia, Art. 309 Proviso — Amend- 
ment of rule relating to compulsory 
retirement — Effect on notice under 
unamended rule. 


_ Brief Note: — (B) When a notice 
of compulsory retirement of a Central 
Government servant had been validly 
issued, it could not become invalid 
merely by reason of the fact that the 
Rule on which it was founded had 
undergone an amendment before 
notice was received by -the Govern- 
ment servant. It was not necessary 
as required by the amended rule, for 
the authority concerned to satisfy it- 
self that it was in public interest to 
retire that Government servant. AIR 
1966 S.C. 1313 Distinguished. 

(Paras 7, 10) 


Index Noter — (C) Constitution of 
fndia, Art. 311 (2) — Compulsory re- 
tirement — Opportunity to show cause 
-— Necessity. 


Brief Note: — (C) Compulsory 
retirement according to rules does not 
involve civil consequences and hence 
it is not necessary to afford Gov- 
ernment servant concerned an oppor- 
tunity to show cause against his com- 
pulsory retirement. AIR 1971 SC 40, 
Followed. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1971 SC 40 = (1971) 1 SCR 
791=1971 Lab IC 8, Union of 
India v. Col. J. N. Sinha 1f 

AIR 1971 SC 1516=(1971) 2 SCC 
232=1971 Lab IC 948, Bathari 
Jena v- State of Orissa 

AIR 1966 SC 1313=(1966) 2 SCWR 
710, State of Punjab v. Amar : 
Singh Harika 8 


The following Judgment of the 
Court was delivered by 


CHANDRACHUD, J.:.— Bom on 
July 15, 1910 appellant attained the 
age of 55 on the corresponding date in 
1965. He hoped to continue in the ser- 
vice of the respondent — Union of 


E. V. Naidu v. Union of India (Chandrachud J.) [Prs. 1-4} S. C. 699 


India—until attaining the age of 58, but 
on July 22, 1965 while he was holding 


‘the post of Assistant Inspecting Com- 


missioner Income-tax, Cuttack, he 
received a notice dated July 15, 1965 
compulsorily retiring him from service 
with effect from October 21, 1965. He 
filed in the High Court of Orissa a writ 
petition challenging that notice buf 
failed. The High Court, however, grant- 
ed, him leave to appeal to this court. 


2. First, we will notice the 
provisions on which the appellant bases 
his challenge to the order of compul- 
sory retirement. 


3. Originally, Rule 56 of the 
Fundamental Rules read thus: “Ex~ 
cept as otherwise provided in the other 
clauses of this Rule the date of com- 
pulsory retirement of a Government 
servant, other than a ministerial ser- 
vant, is the date on which he attains 
the age of 55 years”, On November 
30. 1962 the Government of India, 
Ministry of Home Affairs. issued an 
office Memorandum under which the 
age of compulsory retirement of Cen- 
tral Government servants was raised 
from 55 to 58 years, subject to the 
three exceptions mentioned in para- 
graph 2 thereof. Paragraph 6 of the 
Memorandum provided: 


“Notwithstanding anything con- 
tained in the forgoing paragraphs, the 
appointing authority may require a 
Government servant to retire after he 
attains the age of 55 years on three 
months’ notice without assigning any 
reason. This will be in addition to the 
provisions already contained in R. 2 
(2) of the Liberalized Pension Rules 
1950 to retire an officer who has com- 
pleted 30 years’ qualifying service and 
will normally be exercised to weed out 
unsuitable employees after they have 
attained the age of 55 years. The Gov- 
ernment servant also may, after attain- 
ing the age of 55 years, voluntarily: 
retire after giving three months’ notice 
to the appointing authority.” 


The Memorandum was to take effect 
from December 1, 1962. 


4, On July 21, 1965 Fundamen- 
tal Rule 56 was amended by the Sixth 
Amendment so as to incorporate, with 
modifications, the provisions of the 
aforesaid Office Memorandum. Rule 56 
(a) of the Fundamental (Sixth Amend- 
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ment) Rule, 1965 says: “Except as 
otherwise provided-in this Rule every 


Government servant shall retire on- 


the day he attains the age of fifty 
eight years”. A number of exceptions 
are engrafted on this rule, relevant 
amongst them being the one contained 
E sub-rule (j), That exception reads 
thus: 


“Notwithstanding anything con- 
tained in this Rule the appropriate au~ 
thority shall, if it is of the opinion 
that it is in the public interest to do 
so, have the absolute right to retire 
any Government servant after he has 
attained the age of fifty five years by 
giving him notice of not less than 
three months in writing.” 


5. Tn the High Court the order 
of compulsory retirement was chal- 
Tenged on two grounds, one of them 
being that the Office Memorandum 
and the Sixth Amendment to Funda- 
mental Rules were void as being vio- 
lative of the guarantee contained in 
Article 311 (2) of the Constitution. The 
High Court rejected that contention by 
a common judgment dated September 
19, 1966, governing the case of the 
petitioner and of one Batahari Jena. 


The contention of the latter in 
his petition was that a Resolu- 
tion dated May 21, 1963 and a 


notification dated February, 6, 1964 
of the Government of Orissa, on the 
basis of which he was retired compul- 
sorily were void as offending Art. 311 
(2). In an appeal filed by Batahari 
Jena (1971, 2 SCC 232) = (AIR 
1971 SC 1516) this court upheld 
the validity of the Resolution and 
the notification. As the office Memo- 
randum dated November 30, 1962 and 
Rule 56 (a) of the Fundamental (Sixth 
Amendment) Rules, 1965 are in terms 
similar to the resolution and the noti- 
fication impugned in Batahari Jena’s 
ease, learned counsel for the appellant 
‘did not, rightly, challenge the consti- 
tutional validity thereof. 


6. The first of the three points 
urged before us is that the notice retir- 
ing the appellant compulsorily is in- 
valid as the office Memorandum on 
the strength of which it was issued, 
did not have the force of a rule made 
- under Article 309 of the Constitution. 
This contention is based on Paragraph 
8 of the Memorandum which provid- 
ed that “The amendment of the rele- 
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vant rules covering the AN India Ser- 
vices so as to make these orders ap= 
plicable to the members of those ser- 
vices is being undertaken in consulta- 
tion with the State Governments”. We 
see no merit in the contention. Arti- 
cle 309 provides that subject to the 
provisions of the Constitution, Acts of 
the appropriate Legislature may regu- 
Jate the recruitment and conditions of 
Service of persons appointed to public 
Services and posts in connection with 
the affairs of the Union or of any - 
State. In regard to services and posts 
in connection with the affairs of the 
Union, the proviso to Article 309 em- 
powers the President to make rules 
regulating the recruitment and condi- 
tions of servants appointed to such 
services and posts until provision in 
that behalf is made under an Act of 
the appropriate Legislature. The rules 
so made by the President are effective 
subject to the provisions of any such 
Act. Paragraph 2 of the Office Memo- 
randum in terms recites that “the Pre- 
sident is pleased to direct that the age 
of compulsory retirement of Central 
Government servants should be 58. 
years”, subject to certain exceptions, 
Paragraph 8 of the Memorandum 
merely re-states with particulari 
the true Jegal position which obtains 
under the proviso to Article 309. 
Nothing stated in that paragraph is 
capable of the construction that the 
Office Memorandum was not to be 
effective until Fundamental Rules 
were consequently amended. In fact, 
by Paragraph 7 the provisions of the 
Memorandum were given. express 
effect from December 1, 1962. 







at Tt is then contended that as 
the appellant was lawfully in service 
when the amended Fundamental Rules 
came into force, he would be governed 
by these rules and so he could not he 
asked to retire by anotice founded on 
the provisions ofthe Office Memoran- 
dum. Now it is true that the notice cf 
compulsory retirement was served on 
the appellant on 22-7-1965 while the 
Fundamental (Sixth Amendment) 
Rules came into force a day prior there- 
to viz., on. July 21, 1965. But the cru- 
cial date is the date on which the 
notice was issued viz., July 15, 1965 
for, a right which is validly determin- 
ed cannot, without more. stand reviv- 
ed by a later amendment enlarging the 
scope of that right. Therefore, the 
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notice Raving been valid when it was 
issued, cannot become invalid by rea- 
son of the fact that the Rule on which 
it was founded had undergone an 
amendment before it was received by 
the appellant, 


8. In support of the argument 
that the amendment of Fundamental 
Rules prior to the receipt of the notice 
by the appellant would render the 
notice invalid, reliance was placed on 
a decision of this court in State of 
Punjab v. Amar Singh Harika, - AIR 
1966 SC 1313 in which it was 
held that the mere passing of an 
order of dismissal is not effec- 
tive unless it is published and 
communicated to the officer concern- 
ed. This decision has no bearing be- 
cause there the question was not one 
of the initial validity of the order but 
of the time from which it would take 
effect. An order of dismissal was pass- 
ed on June 3, 1949 but it was not un- 
til May 28, 1951 that the officer con- 
cerned came to know about it. In that 
context it was held that an order of 
dismissal passed by an Authority but 
kept on its file without communicating 
it tothe officer concerned can only 
take effect after it is communicated 
or is otherwise published. It was 
observed that in the interregnum, 
the authority could well change its 
mind and modify the order and several 
other complications would arise as 
for example whether the officer law- 
fully drew his salary for the interven- 
ing period. No such considerations 
arise in the instant case. 


o & Besides, under the unamend- 
ed Fundamental Rule 56, the appel- 
lant would have retired on attaining 
the age of 55, that is on July 14, 1965 
He continued in service thereafter, 
though for a short period, solely by 
reason of the provision contained in 
paragraph 2 of the office Memo- 
randum, by which the age of 
retirement was raised to 58. Hav- 
fing obtained the benefit of that 
provision, the appellant cannot re- 
pudiate the exception thereto, con- 
tained in Paragraph 6 of the Memo- 
randum. The benefit of an instru- 
ment carries with it the obligation to 
be subject to the burden which it 
imposes. 


10. Finally, it was contended 
that the order of compulsory retirement 
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is bad because if does not purport to 
have been issued in “the public in- 
terest”. This argument assumes that 
the amended Fundamental Rules 
would govern the conditions of the 
appellant’s service, which is a wrong 
assumption to make. Under the office 
Memorandum, the Government was 
entitled to retire the appellant com- 
pulsorily without assigning any rea- 
son. The concept of “public interest” 
was introduced by sub-rule (j) of 
R. 56 (a) of the Fundamental (Sixth 
Amendment) Rules, 1965. The appel- 
Jant’s service having been validly de- 
termined by a notice which was is- 
sued prior to the date when the 
amended rules came into force it 
was not necessary for the authority 
to satisfy itself that it was in 
public interest to retire the appellant 
compulsorily. 


ih The Miscellaneous Petition 
filed by the appellant contending 
that he should have been heard be- 
fore the order of compulsory retire- 
ment was passed has no substance in 
view the decision in Union of India 
v. Col. J. N. Sinha, (1971) 1 SCR 791 
= (AIR 1971 SC 40). It was held 
therein that compulsory retirement 
does not involve civil consequences 
and therefore it is not necessary to 
afford toa Government servant an 
opportunity to show cause against 
compulsory retirement. 


12. For these reasons we dis- 
miss the appeal but in the circum- 
stances there will be no order as to 


costs. 
Appeal dismissed. 
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Ramachandraiah ete. Appellants 
v. Land Acquisition Officer, Sagar, 
Respondent. 


Civil Appeals Nos. 1353-1355 of 


1967, D/- 9-1-1973. 

Index Note: — (A) Land Acquisi- 
tion Act, S. 23—Capitalisation-—-When 
lands under personal cultivation of 
claimants and those cultivated by the 
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tenants are acquired it is an error to 
eguate them and apply a uniform 
measure viz. the annual rent obtained 
from the latter for fixing compensa- 


tion. Decision of Mysore High Court 
Reversed. (Para 3) 
Brief Note: — (A) The two kinds 


of lands must be separately treated 
since the net return to the claimant 
from each of the two lands is bound 
to differ. 


_ _ The Judgment of the Court was 
delivered by 


SHELAT, J:— These three ap- 
peals, by certificate, are by three Kha- 
tedars, whose lands were acquired for 
the submersion area of the Linganma- 
kki reservoir in Mysore State. The 
areas so acquired were all wet lands 
and measured 29 acres and 37 guntas 
3.32 acres and 8.20 acres respectively. 
The Special Land Acquisition Officer 
classified these lands into rain-fed and 
tank-fed lands, i.e., one crop and two 
crop lands, and adopting the method 
of valuation of capitalising the annual 
rent paid to the appellants fixed 
Rs. 600 per acre for the tank-fed, ie, 
perennially irrigated wet lands, and 
Rs. 500 per acre for the rain-fed wet 
lands. He arrived at these figures on 
a finding that the average annual rent 
in respect: of these lands was 1 1/2 pal- 
las of paddy per acre which meant 
that the gross rent was Rs. 37.50 at 
the rate of Rs. 25 per palla. Deducting 
Tand revenue and bad debts he found 
that the net annual income was Rupees 
30 per acre. Ona reference by the 
appellants under Sec. 18 of the Land 
Acquisition Act, 1894, the Dis- 
trict Judge increased the valuation to 
Rs. 2500 per acre for tank-fed lands 
and Rs. 2000 per acre for the rain-fed 
lands. The District Judge also adopt- 
ed the method of valuation by capita- 
lising the income by 20 years. But 
what he did was to take the whole of 
the net income arising from the lands 
instead of capitalising only the rent 
-payable to the appellants by the te- 
nants of some of the lands. 


2- In appeals filed by the Ac- 
quisition Officer against the awards 
by the District Judge, the High Court 
of Mysore reduced the compensation 
to Rs. 1250 per acre for all the lands, 
irrespective of whether they were 
tank-fed or rain-fed lands or whether 
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they were self-cultivated or cultivated 
by tenants. This, the High Court did 
on the footing that the income from 
the land was represented by the rent 
paid by the tenants in respect of some 
of the lands, that such rent on an ave- 
rage came to 21/2 pallas of paddy and 
that at the rate of Rs. 25 per palla, by 
capitalising the rent by 20 years, the 
compensation would come to Rs. 1250 
an acre. The High Court, in addition, 
awarded interest at 6% per annum on 
the amount of compensation awarded 
by it. In modifying the District Judge’s 
award and reducing the rate of 
compensation to Rs. 1250 an acre, the 
High Court rejected the measure ado- 
pted by the District Judge, viz., “that 
the geni (rent) plus the quantity which 
the tenant would retain for himself 
would be the net average income of 
the land”. According to the High 
Court, the District Judge overlooked 
the fact that the tenant who got some 
income by cultivating the land did so 
because he and the members of his 
family had to expend labour thereon, 
and that therefore, both the expenses 
of cultivation as also the value of such 
labour expended by the tenant ought 
to be taken into consideration, The 
High Court held: 


“In assessing compensation for 
Tands acquired, on the basis of capita- 
lisation of annual income the usual 
method adopted is to capitalise the an- 
nual rent on the basis of certain num- 
ber of years purchase” 


The High Court also rejected the argu- 
ment that the land measuring 7 acres 
10 guntas, which is the subject-mat- 
ter of Civil Appeal No. 1354 of 1967 
and part of the lands which are the 
subject-matter of C. A. No. 1353 of 
1967 were not cultivated by any te- 
nant and were in fact under the Kha- 
tedars’ personal cultivation and that 
therefore compensation in regard ta 
them could not be fixed by capitalis- 
ing the annual rent only. The High 
Court held that if the measure of 
capitalised annual rent “is good in 
respect of the lands leased, it is equal- 
Ty good in respect of the Tands per- 
sonally cultivated by the claimants”. 
On this basis, the High Court allowed 
the Land Acquisition Officer’s appeals, 
reduced the compensation to Rs. 1250 
per acre in respect of all the lands, 
irrespective of whether they were 
under tenants’ cultivation or unden 
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the personal. cultivation of the clai- 
mants. 


3. The question raised before 
us is whether the High Court follow- 
ed a correct principle while awarding 
a uniform rate of compensation for all 
the acquired lands. It may be that 
resort may be had to fair rent as a 
true measure of income derived from 
a particular land by its proprietor for 
fixing the compensation by multiply- 
ing it by 20 years as has been done 
here by the High Court where no 
other method of valuation is possible. 
But where the acquired land has been 
under the personal cultivation of a 
claimant, the annual rent obtained by 
him fromatenant from another land 
may not be the correct or realincome 
obtainable by the claimant. The rent of 
the land under a tenant’s cultivation 
may have been agreed upon several 
years ago or may not otherwise be the 
fair rent by reason of several factors. 
Quite apart from that, the two lands 
may not be equal in quality, situation 
and productivity and therefore the 
rent obtained for one cannot be the 
same for the other. Obviously, there- 
fore, the annual rent obtained by a 
claimant from his tenant for one ac- 
quired piece of land cannot be appli- 
ed as a measure for another piece of 
Jand which is personally cultivated by 
the claimant. The net return to the 
claimant from each of the two lands 
is bound to differ. Ordinarily, rent 
payable by a tenant would he fixed 
after calculating approximately the 
gross income less the tenant’s costs of 
cultivation, cost of labour expended 
by him and a certain amount of return 
for all the labour thrown in by him. 
In the case of land personally cultivat- 
ed by a claimant, on the other hand, 
the income derived by such a claimant 
is arrived at by taking the gross 
income and deducting therefrom his 
expenses of cultivation, other expenses 
and outgoings. The net income thus 
arrived at is usually multiplied by 20 
years purchase andthe amountso cal- 
culated would be considered as equi- 
valent to market value. In our view, 
the High Court was in error in equat- 
ing the lands cultivated by the tenants 
and those under the personal cultiva- 
tion of the claimants and applying to 
both a uniform measure, viz., the an- 
nual rent obtained from the former for 
fixing compensation. The two kinds 
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of lands ought to have been separate- 
ly treated and even if the rent in the 
case of tenant-occupied land was taken 
as a measure for such land, that could 
not properly be the measure for arriv- 
ing at the market value of the land 
poet the claimant’s personal cultiva- 
on. 


A Even in respect of Tands 
cultivated by tenants, no notices ap- 


‘pear to have been issued to them 


either by the Special Acquisition Offi- 
cer or by District Judge though some 
of them did appear as witnesses for the 
claimants for deposing to the income 
of the land. Presumably, no such 
notices were issued to them on the 
ground that they were annual tenants 
and had, therefore, no alienable in- 
terest inthe lands cultivated by them. 
We do not know whether by the ex- 
pression ‘annual tenants’ was meant 
that their tenancy was for one year 
only and would lapse on the expiry 
of the year. Even if it were so, by 
the time the notification “under Ss. 4 
and 6 of the Act were issued, (in April 
and August 1960), the Mysore Tenan- 
cy Act XIII of 1952 had come into 
force. Section 4 of that Act provided 
that a person lawfully cultivating any 
Iand belonging to another person shall 
be deemed to be a tenant if the con- 
ditions there set out are satisfied. 
Under S. 5 (1), there can be no tenancy 
for less than five years and all ten- 
ancies in force on the date of the com- 
mencement of the Act shall be deem- 
ed to be tenaricies for a further period 
of five years from such date of the 
commencement of the Act. Under sub- 
Sec. (2) of S. 5. no tenancy is termi- 
nable before expiry of the period of 
five years except on the grounds set 
out in S. 15, eg, default by such a 
tenant in paying rent or the fair rent 
eg under the Act as the case may 


5. The Mysore Tenan Act 
{3 of 1952 was amended first by 


Mysore Act, 16 of 1957, and again by 


Mysore Acts 24 of 1962 and 12 of 1963. 
Section 4 of Act 16 of 1957 provided 
that every tenancy in respect of which 
the period of five years specified in 
S. 5 of Act 13 of 1952 was due to ex- 
pire during 1957 shall be deemed to 
be a tenancy for a further period of 
one year from the date on which the 
Said period of five years was due tn 
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expire. Sub-sec. (3) of Sec. 4 further 
provided that notwithstanding any- 
thing contained in any law, notices 
given before the 11th day of March, 
1957 by landlords to tenants terminat- 
ing their tenancies at the expiry of 
the said period of five years referred 
to in sub-sec. (1) onthe ground of such 
expiry or on the ground that the Jand- 
ford required the land for his perso- 
nal cultivation shall be deemed to 
have been cancelled and shall have no 
effect and all applications made by 
fandlords for possession of lands in 
pursuance of rent notices shall on the 
lith March, 1957 stand dismissed. In 
1961, the Mysore Legislature passed 
the Mysore Tenants (Temporary Pro- 
fection From Eviction) Act, 37 of 1961. 
The Act was to remain in force till 
March 31, 1962 or such other date not 
ater than one year after that date as 
the State Government may by notifi- 
cation specify. Section 3 of the Act 
provided that notwithstanding any- 
thing contained in any law or agree- 
ment, decree or order of a civil or 
revenue court or a tribunal, no tenant 
shall be evicted from the land held by 
him as a tenant during the period that 
the Act remained in force. Section 4 
of the Act stayed during the operation 
of the Act all suits and proceedings in 
execution of decrees or orders and 
other proceedings for the eviction of 
tenants from the lands held by them 
as such. The result of these provi- 
sions would appear to be that though 
the tenants of the lands in these ap- 
peals were inducted thereon originally 
as annual tenants, they got a fixed and 
secured tenure for additional periods 
and as deemed tenants they ceased to 
be persons entitled to possession only 
for one year as provided by their ori- 
ginal leases. The point, therefore, is 
whether they acquired as a result of 
these provisions any share in the com- 
pensation. 


6. In view of these provisions 
the Special Land Acquisition Officer 
and the District Judge ought to have 
ascertained (which neither of them 
did) whether the tenants had any in- 
terest in the land and whether they 
were entitled to any share in the com- 
pensation payable in respect of lands 
under their cultivation. In the absence 
of the tenants before us, we find it 
difficult to go into these questions. 
Nonetheless, we do feel that in fair 
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ness to the tenants (if they are still on 
the land) their interests ought to have 
been ascertained and if they are en- 
titled in law to any share, compensar 
tion according to the market value of 
the land should be ascertained afresh 
and their share, if allowable to them, 
should be allocated to them. Tf this 
were to be done, the annual income of 
the lands in question will have to be 
ascertained afresh from the evidence 
on record or otherwise and the nef 
total income after deducting the costs 
of cultivation and other outgoings 
ascertained in order to arrive at the 
correct markef value. If the position 
of the tenants as a result of the opera- 
tion of the Tenancy Act has changed 
So as to make them entitled to a part 
‘of the compensation, that also will 
require to be ascertained. This is, of 
course, subject to the bar of limitation 
under S. 18 of the Act, for, it would 
prima facie appear that the ‘tenants 
by appearing as witnesses for the clai~ 
mants knew of the acquisition and the 
award and yet had made no applica- 
tion to be made parties to the reference 
before the District Judge. Even if it 
is found that the tenants are not en- 
titled to any share in the compensa- 
tion, the Iands under tenant’s cultiva- 
tion and those personally cultivated 
by the claimants cannot be valued on 
the same footing for the grounds set 
out earlier. A fresh calculation of com-= 
pensation in any event of lands under 
the claimants’ cultivation is called for 
on the principles set out herein above. 


7. We, therefore, allow the ap~ 
peals, set aside the judgment of the 
High Court and remand these appeals 
to the High Court for a fresh calcula~ 
tion of compensation in the light of 
the observations hereinabove made 
and in accordance with law. If for that 
purpose it may become necessary in 
the opinion of the High Court for 
fresh evidence to be led, parties may 
be given liberty to adduce such further 
evidence. Costs of these appeals will 
abide by the result in the High Court. 


Case remanded, 
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AIR 1973 SUPREME COURT 705 
(V 60 C 147) 
(From: Delhi) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

Lt. Governor, Delhi, and others, 
Appellants v. M/s. Ganesh Flour Mills 
Co. Ltd., Respondent. 

Civil Appeal No. 1776 of 1969, D/- 
9-1-1973. 

Index Note: — (A) Central Sales 
Tax Act (1956), S. 8 (3) (c)—Tin sheets 
and tin plates used by vegetable-oil 
dealers are materials intended for be- 
ing used for packing of goods for sale. 


Brief Note: — (A) The fact that 
the tin sheets or tin plates have to be 
subjected to the process of cutting and 
moulding into tin containers will not 
by itself take them out of the afore- 
said category. The cutting and mould- 
ing only facilitates the actual user in 
packing. (Paras 5 to 7) 

The following Judgment of the 
Court was delivered by 

KHANNA, J:— This appeal on 
certificate by the Lt. Governor, Delhi 
and two others is directed against the 
judgment of Delhi High Court- where- 
by it accepted the petition under Arti- 
cles 226 and 227 of the Constitution of 
India filed by the respondent company 
and directed the appellants to decide 
the respondent’s application for amend- 
ment of registration certificate in the 
light of observations made by the 
court. 


2. ‘The respondent company is 
a registered dealer under the Central 
Sales Tax Act, 1956 (hereinafter 
referred to as the Act) and deals 
mainly in vegetable products (vanas- 
pati). The respondent was granted 
registration certificate under the Cen- 
tral Sales Tax (Registration and 
Turnover) Rules, 1957. On December 
11, 1958 the respondent applied to the 
Sales Tax Officer for amendment of 
the registration certificate so as to in- 
clude therein tin plates or tin sheets 
under sub-section (3) of Section 8 of 
the Act on the allegation that those 
goods were used by the respondent for 
packing its vegetable products for sale. 
The said application was rejected by 
the Sales Tax Officer on the ground 
that the goods in question were de- 
clared goods and, as such, their pur- 
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chase on the strength of registration 
certificate could be allowed only if 


.they were to be resold in the form in 


which they had been purchased. Revi- 
sion petition filed by the” respondent 
against the order of the Sales 
Tax Officer was dismissed by the 
Commissioner of Sales Tax on the 
ground that tin plates or tin sheets 
were not declared goods or goods 
of special importance. On the other 
hand, according to the Commis- 
sioner, those goods could fall in 
the category mentioned in Cl. (c) of 
sub-section (3) of Section 8 of the Act 
provided they were either containers 
or materials used for packing of goods 
for sale. The Commissioner further 
held that the goods in question were 
not containers as they had to under- 
go manufacturing process before they 
could be used as containers. The goods 
were also held not to fall inthe second 
category of being materials used for 
packing vegetable oil because, accord- 
ing to him, the word “packing” was 


invariably used for holding solid 
contents. He, therefore, held that 
“tin plates’ or “tin sheets” did 


not constitute packing material. Fur- 
ther revision filed by the respondent 
was dismissed by the Chief Commis- 
Sioner who agreed with the opinion 
of the Commissioner. An application 
was thereafter filed by the respondent 
for making a reference to the High 
Court of the question of law arising 
from the order of the Chief Commis- 
sioner, This application too was re- 
jected by the Chief Commissioner on 
the ground of being barred by time. 
The respondent thereafter moved the 
High Court for a direction to the Chief 
Commissioner to refer the question of 
law formulated by the respondent to 
the High Court. In addition to that, 
the respondent filed a petition under 
Articles 226 and 227 of the Constitu- 
tion of India for a direction to the ap- 
pellants to decide the respondent’s ap- 
plication for amendment of the regis- 
porog eartificate in accordance with 
aw. 


3. The writ petition was resist- 
ed by the appellants. The High Court 
accepted the writ petition and held 
that the words of clause (c) of sub- 
section (3) of Section 8 of the Act 
were wide enough to cover the goods 
in question. According to the High 
Court, it was not necessary that those 
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goods should be capable of being used 
directly for the purpose of packing. 
It was quite enough if the intention of 
the dealer was to acquire them in 
order that they might be used for 
packing of goods for sale even if in 
that process cf adapting them for such 
use, they had to undergo some change 
in shape or form. It was further ob- 
served that the respondent’s object 
was to convert the tin sheets and tin 
plates into tin containers with a view 
that the same might be filled with the 
vegetable oil products to be sold to 
different parties. 

4, Before proceeding further, 
we may set out sub-section (1) and 
clause (c) of sub-section (3) of S. 8 of 
the Act: 

(1) Every dealer, who in the 
course of inter-State trade or com- 
merce — 


(a) sells to the Government any 
goods or 
(b) sells to a registered dealer 


other than the Government goods ofa 
description referred to in  sub-sec- 
tion (3) 
shall be liable to pay tax under this 
Act, which shall be three per cent of 
his turnover. 

(3) The goods referred to in cl. (b) 
of sub-section (1) — 

(b) x * 


(c) are containers or other mate- 
rials specified in the certificate of 
registration of the registered dealer 
purchasing the goods being containers 
or materials intended for being used 
for the packing of goods for sale; 


X * * k” 


5. Mr. Aiyar on behalf of the 
appellants has argued that tin sheets 
and tin plates are not covered by 
clause (c) of sub-section (3) of S. 8 of 
the Act reproduced above as those 
goods constitute neither containers nor 
“materials intended for being used for 
packing of goods for sale’. Mr. Rame- 
shwar Nath on behalf of the respon- 
dent has not disputed that tin sheets 
and tin plates do not constitute con- 
tainers, but, according to him, they fall 
in the categorv of materials intended 
for being used for packing of goods 
for sale. There is, in our opinion, con- 
siderable force in this submission of 
Mr. Rameshwar Nath. The materials 
referred to in clause (c) according to 
its plain language should be such as 
are intended for being used for the 


* 
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packing of goods for sale. Once the in- 
tention of using the materials for pack- 
ing of goods for sale is proved, the 
requirements of the clause would be 
satisfied. The High Court has found 
that the respondent purchased tin 
sheets and tin plates from dealers in 
Bihar and elsewhere with a view to 
convert those sheets and plates into 
tin containers in order to fill the same 
with vegetable oil products for being 
sold to different parties. This finding 
of the High Court has not been ques- 
tioned before us. It has, however, 
been urged on behalf of the appellants 
that as tin sheets and tin plates can- 
not be used by the respondent unless 
they are converted into containers, the 
respondent cannot invoke the benefit 
of clause (c) of sub-section (3) of Sec- 
tion 8 of the Act. We find it difficult 
to accept this contention. The fact that 
the sheets and tin plates have to be 
subjected by the respondent to the 
process of cutting and moulding into 
tin containers would not take them out 
of the category of materials intended 
for being used for the packing of goods 
for sale. The cutting and moulding is 
essential for putting the tin sheets and 
tin plates into shape with a view to 
adapt them for actual user. The pro- 
cess of cutting and moulding does not 
alter the nature of the ‘materials 
intended for being used for packing ot 
goods for sale” it only facilitates the 
actual user for packing. 


6. We are also of the view that 
packing materials are necessary not 
only for solid articles but also for 
those in liquid and semi-liquid form. 
According to observations on page 22 
of Enevlopaedia Britannica, Vol. 17, 
1968 Edition, in a society that predu- 
ces foodstuffs and manufactured arti- 
cles in one locality and uses them in 
another, a wrapping or container is 
necessary during storage, transport 
and sale, The functions of a package 
are: (1) to contain a convenient-sized 
unit or amount of a product (2) to pro- 
tect it in transit (3) to aid its safe 
delivery to the consumer and (4) in 
some cases to display the product anc 
promote itssaleor to actas a dispen- 
ser of it. Originally instituted to pro- 
duce simple containers, the packaging 
industry has expanded to meet the de- 
mands for processed and preserved 
foods, rather than seasonal crops, and 
to distribute increased varieties of 
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manufactured items. Packaging re- 
flects developments in other industries, 
especially petrochemicals and plastics, 
whereby new materials and methods 
of construction have been provided 
for containers. It has further been 
observed that cans, both tin and 
aluminium, are now used for ready 
cooked products, brewery products, 
soft drinks, and many oils and semi- 
solids. Where a reclosable pack is 
needed, lever-lid or slip-lid cans are 
used instead of sealed cans. 


T. As the tin sheets and tin 
plates purchased by the respondent 
were intended to be used for packing 
of vegetable products sold by the res- 
pondent, the respondent in our opinion, 
was entitled to invoke the benefit of 
clause (c) reproduced above. In the 
result, the anpeal fails and is dismiss- 
ed with costs. ; 
Appeal dismissed. 


AIR 1973 SUPREME COURT 707 
(V 60 C 148) . 


(From: Punjab & Haryana)* 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM. JJ. 
Jaswant Singh, Appellant v. State 
of Punjab, Respondent. 
Criminal Appeal No. 200 of 1971, 
D/- 21-11-1972. 


Index Note :— Prevention of Cor- 
ruption Act (1947), S. 5 (2) — Bribery 
case — Evidence and proof — (X- 
Ref. :— Penal Code (1860), S. 161). 


Brief Note:— In a bribery case 
the complainant is an interested wit- 
ness and his evidence must be con- 
sidered with great caution and it can 
be accepted when it is corroborated in 
material particulars by other evidence 
adduced by the prosecution, 

(Para 8) 


The Police party, in a trap, 
stopped the rickshaw in which the ac- 
cused and the complainant were seated. 
The accused threw the currency notes 
which fell on the foot-board of the 
rickshaw. Those notes were seized and 
they tallied with the notes already re- 
corded 


*(Cri. Ano. No. 1310 of 
28-4-1971 — Punj & Har.) 
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Held. that the discrepancies in the 
evidence of the Police officers regard- 
ing the actual number of notes that 
were still in the hand of the accused 
and the number that had fallen on the 
foot-board were minor and did not 
affect their evidence regarding the 
throwing of the notes and their seizure. 

(Para 9) 


Mr. D. Mookerjee, Sr. Advocate, 
(Mr. Shiv Pujan Singh, Advocate, with 
him), for Appellant; Mr. Harbans Singh, 
B. D. Sharma and R. N. Sachthey, 
Advocates, for Respondent. 

The Judgment of the Court was 
delivered by . 

VAIDIALINGAM, J:— This ap- 
peal by special leave is against the 
judgment and order dated 28-4-1971` 
of the High Court of Punjab and 
Haryana. in Criminal Appeal No. 1310 
of 1969 confirming the conviction of 
the appellant for an offence under Sec- 
tion 5 (2) of the Prevention of Corru- 
tion Act, read with Section 161 of the 
Indian Penal Code. The appellant was 
sentenced by the Special Judge to 
undergo two and a half years rigorous 
imprisonment and also to pay a fine 
of Rupees 500/-. But the High Court 
has reduced the sentence to one year’s 
rigorous imprisonment; the fine levied 
by the Special Judge has, however, 
been maintained. 


2. The case of the prosecution 
was brieflv as follows: One Kaku 
Singh, P. W. 1, was allotted surplus 
land belonging to one Hazura Singh, 
situated in the village of Dhakrabba. 
Two other persons Jagan Nath and 
Amar Nath, had also been allotted sur- 
plus land of the same owner along with 
P.W.1. Those persons had authorised 
P. W. 1totake possession of their land 
also on their behalf. The effort made 
by Kaku Singh to take possession of 
the land was not successful. The ap- 
pellant was the Naib  Tehsildar 
(Agrarian) Patiala. at the relevant time. 
Kaku Singh approached the patwari in 
this connection for helping him to get 
possession of the lands. He was assured 
that possession will be delivered on 
April 15, 1968. But as the revenue 
Patwari was not available on. that 
day, Kaku Singh could not get posses- 
sion, though he had gone to the spot 
along with Police help. On the morn- 
ing of April 30. 1968, P. W. 1 con- 
tacted the appellant at the latter’s resi- 
dence and requested him to assist him 
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in getting possession of the property. 
The appellant made a demand of 
Rupees 100/- as illegal gratification for 
rendering such assistance P. W. 1 
agreed to give the bribe later in the 
day. P.W. 1later contacted P. W. 11, 
the Inspector of Police, and informed 
him about the demand of the appel- 
lant. P. W. 11 took him to the Deputy 
Superintendent of Police, P. W. 10 who 
took a statement from him. P. W. 10 
took the ten-rupee currency notes of 
the total value of Rs. 100/- given by 
P. W. 1 and after noting the numbers 
returned the same to P. W. 1 asking 
him to give the amount to the appel- 
lant and give a signal to the Police 
party. who will be waiting near about 
the place. P. W, 1 accordingly con- 
tacted the appellant near the Court 
house and both of them got into a 
rickshaw. While proceeding in the rick- 
shaw, P. W. 1 gave the accused the 
sum of rupees one hundred and gave 
the pre-arranged signal. On this the 
Police party headed by P. W. 10 arriv- 
ed in a jeep and stopped the rickshaw. 
On seeing the Police party, the appel- 
lant threw the notes from his pocket 
on the foot-board of the rickshaw 
which were seized. The accused also 
was arrested and a statement taken 
from him by the Police. 


3. The appellant was prosecu- 
ted for the offence mentioned earlier. 
The prosecution relied on the evi- 
dence of P. W. 1, the complainant, P. 
W. 2 who has signed the seizure memo 
regarding the currency notes, P. W. 3, 
the rickshaw-puller, P. W. 10, the De- 
puty Superintendent of Police. who or- 
ganised the trap and P. Ws. 9 and 11, 
two Police officers, who were in the 
Police party at the time of the raid. 
The plea of the appellant was one of 
complete denial. He further added 
that as there was a stay order passed 
on April 30, 1968. bv the appellate 
authority, and as P. W.1 could not 
get nossession in consequence, he was 
embittered and hence had foisted this 
false case of payment of bribe. 


4. The learned Special Judge 
accepted the evidence of P. Ws. 1, 2 
and 9 to 11. P. W. 3, the rickhsaw- 
puller, though in his statement before 
the Police had referred to the accused 
asking for a bribe and receiving the 
same from P. W. 1. went back upon the 
statement when giving evidence in 
Court. The version given by him in 


‘Mr. D. Mukherjee, 


A.I. R. 


Court was that P. W. 1 offered to pay 
Rupees 100/- to the accused, but the 
latter refused to accept the same say- 
ing that a stay order had been granted. 
P.W. 3 was cross examined by the 
State and he admitted the statement 
made by him to the Police under Sec- 
tion 161 of the Criminal Procedure 
Code supporting the case of the prose- 
cution. Believing the evidence of P. Ws. 
1; 2 and 9 to 11, the learned Special 
Judge came to the conclusion that the 
appellant had made a demand for pay- 
ment of bribe on the morning of April 
30, 1968, and that he did receive, in 
the afternoon of that day, the sum of 
rupees one hundred as bribe from P. 
W. 1. When the Police party suddenly 
appeared on the scene, the appellant 
threw the currency notes, which were 
Seized by the Police. Accordingly he 
found him guilty of the offence and 
sentenced him accordingly. ` 


5. The High Court, on appeal 
by the appellant, has also accepted the 
evidence of P. Ws. 1 and 9 to 11. The 
High Court, however, did not choose to 
rely: on the evidence of P. W. 2. 
According to the High Court, the evi- 
dence of P. W. 3 is absolutely worth- 
less as he had completely gone back, 
from his statement given to the Police 
under Section 161, While confirming 
the conviction, the High Court, how- 
ever, reduced the sentence. 


6. On behalf of the appellant, 
learned counsel, 
urged that. apart from the Police 
witnesses. P. Ws. 9 to 11, there is 
only the solitary evidence of the com- 
plainant. P. W. 1, who is a totally un- 
reliable person. PW 3 has not sup- 
ported the prosecution and PW 2 has 
not been relied on by the High Court. 
The occurrence having taken place, ac- 
cording to the prosecution, in a public 
thorough fare at mid-day, there would 
have been other independent witnesses 
available and they have not been pro- 
duced before the court. The prosecu- 
tion has also withheld Tarlochan Singh, 
who has attested the seizure memo re- 
garding the currency notes. Non-ex- 
amination of such an important witness 
by the prosecution is totally unjustifi- 
ed. The learned counsel also stressed 
that PW 1 himself has given evidence 
to the effect that when he met the ap- 
pellant on an earlier occasion, he had 
deputed the patwari to deliver posses- 
sion of the land and that between 15-4- 
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1968 and 30-4-1968 he had not met the 
appellant, On April 30, 1968, PW 1 
must have been aware that stay orders 
had been passed by the appellate autho- 
rity regarding the land in question 
and that the appellant had nothing fur- 
ther to do with the delivery of posses- 
sion, Under those circumstances, it 
was stressed that the evidence of PW 1 
that he met the appellant at his resid- 
ence on the morning of April 30, 1968. 
when ademand for bribe was made 
and that he paid the amount while go- 
ing along with the appellant in the 
rickshaw in the afternoon later in the 
day, is all false. The sum and subst- 
ance of the arguments of Mr. Mukher- 
jee was that no conviction can be bas- 
ed, so to say, on the sole testimony of 
PW 1. 

T, On the other hand, Mr. Har- 
bans Singh, learned counsel appearing 
for the State, has urged that the rea- 
sons given by the High Court for not 
relying on the evidence of PW 2 are 
not supported by the records. The facts 
taken into account by the High Court 
have not been put to P W 2, when he 
was in the witness box. The counsel 
‘also pointed out that Tarlochan Singh 
was given up on January 8, 1969, by 
the Public Prosecutor making a state- 
ment to the court that the said witness 
had been won over by the accused. 
The counsel further urged that the 
seizure of the notes is established by 
the evidence of the police officers aga- 
inst whom nothing could be stated. The 
counsel also urged that the evidence 
of PW 1 is amply corroborated by the 
evidence of the police officers and, 
therefore, the conviction of the appel- 
lant is justified. 


8. We have given our con- 
sideration to the various aspects men- 
tioned by Mr. Mukherjee, learned coun- 
sel for the appellant, but we are not 
inclined to agree with his contentions. 
It is no doubt true that, as per the judg- 
ment of the High Court, the appellant’s 
conviction has been sustained mainly 
on the evidence of P W 1, the complain- 
ant, corroborated by the evidence of 
the police officers, P Ws 9 to 11. As 
PW 1 is the complainant, his evidence 
will have to be considered with great 
caution and it will not be ordinarily 
safe to accept his interested testimony 
unless there is material corroboration 
found in the other evidence adduced by 
the prosecution, Such evidence, in our 
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opinion, is available in this case. No 
doubt P W 3 has turned hostile, but in 
his statement to the police under sec- 
tion 161 he has given a version support- 
ing the prosecution case. But in the 
court he has stated that though PW 1 
paid the amount to the accused as bribe, 
the appellant threw the amount there- 
by implying that PW 1 was, so to say, 
thrusting a bribe on an unwilling taker. 
It is not as if P W 3’s eevidence can be 
discarded altogether. One thing that 
emerges from his evidence is that P W 1 
and the appellant travelled together in 
his rickshaw at about 1-15 P. M. on 
April 30, 1968. If the plea of the ap- 
pellant is that P W 1 attempted to bribe 
him and that he threw the amount. 
then the matter will have to be con- 
sidered from a totally different angle. 
On the other hand we have already 
mentioned that the plea of the appel- 
lant was one of total denial, 


9. PW 10 has stated that on 
the morning of April 30, 1968, PW 1 
was brought to him by PW 11, the 
Sub-inspector of police, on the ground 
that PW 1 wanted to make a compla- 
int. After making the necessary enqui- 
ries, the statement of P W 1 was record- 
ed. That statement clearly shows that 
the appellant demanded a bribe of Rs. 
one hundred for enabling P W 1 to get 
possession of the properties. It is on 
the basis of this report that P.W. 10 
organised the trap, The evidence of 
PWs 9 to 11 has been referred to by 
both the courts and-we need not think 
it necessary to cover the ground over 
again. Their evidence clearly shows 
that when the police party stopped the 
rickshaw, the appellant threw the cur- 
rency notes, which fell on the foot- 
board of the rickshaw. The currency 
notes were Seized and on verification, 
the numbers of the seized currency 
notes tallied with the records already 
made earlier in the day by PW 10 on 
the report made by PW 1. Though 
there is some discrepancy in the evid- 
ence of these police officers regarding 
the actual number of notes that were 
still in the hand of the accused and the 
number that had fallen on the foot- 
board of the rickshaw and as to which 
officer caught hold of which arm of the 
accused, in our opinion. those are all 
very minor discrepancies which do not 
affect their evidence regarding the 
throwing of the notes by the appellant 
and their seizure by the police officers. 
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10. PW 1 no doubt can be stat- 
ed to be an interested witness, but he 
has deposed to the effect that he was 
not aware of any stay orders passed by 
the appellate authority on April 30, 
1968. There is no material on record 
to establish knowledge of this circumst- 
ance on his part. It may be that the 
appellant, who was present in the ap- 
pellate court, was aware of the passing 
of the stay order and he would not have 
disclosed the same to P W 1. 


11. There is no doubt the cir- 
cumstance that Tarlochan Singh, who 
was one of the attestors to the seizure 
memo regarding the currency notes, 
has not been examined. From the re- 
cords it is seen that on January 8, 1969, 
the public Prosecutor has made a 
statement before the court that he was 
giving up the said witness as he has 
been won over by the accused. That 
the said witness may have been won 
over appears to be quite probable from 
the manner in which P W 3. the rick- 
shaw-puller has turned hostile, But 
as there is the evidence of the police 
officers, P Ws. 9 to 11, regarding the 
recovery of the currency notes, the non- 
examination of Tarlochan Singh is not 
of much consequence. 


12. We have also considered the 
reasons given by the High Court for 
not accepting the evidence of PW 2. 
In our opinion, those reasons cannot be 
sustained having due regard to the 
answers given by the said witness in 
his evidence before the court. In our 
opinion, the learned Special Judge was 
justified in acting upon the evidence 
of this witness also. If that is so, apart 
from the evidence of the police officers, 
there is also the evidence of a third 
party, namely, P W 2. 

13. Mr. Mukherjee very faintly 
argued that the authority. who gave 
the sanction to prosecute the appellant, 
was not the proper authority. This 
point appears to have been taken only 
in this court. But even this contention 
is of no avail, as it is seen from the 
letter of the Deputy Secretarv. Govern- 
ment of Puniab dated 31-7-1969, which 
has been enclosed as annexure ‘C’ to 
the Special Leave Petition by the ap- 
pellant, that the appellant has been 
finally allotted as Naib Tehsildar for 
service in the State of Punjab with ef- 
fect from 1st November, 1966. In view 
of this letter, the counsel did not seri- 
ously pursue the contention that the 
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authority, who gave the sanction, had 
no power in that regard. 


14, Considering all the above 
circumstances. in our opinion, the con- 
viction of the appellant as well as the 
sentence imposed upon him by the High 
Court has to be sustained. 


15. In the result the appeal 
fails and is dismissed. 


Appeal dismissed. 
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Index Note:— (A) E. P. Utiliza- 


tion of Lands Act (38 of 1949), S. 7 r/w’ 


S. 11—Scope of — Provisios empower 
the Collector to make an order which 
would involve the eviction of the te- 
nant in case he refuses to deliver pos- 
Session to the person specified therein. 


Brief Note :— (A) Sec. 7 (1) when 
read in the context clearly shows that 
it was intended to empower the Col- 
lector to make an order in writing after 
the expiry of the lease saying that the 
possession of the land shall be given 
to the person named or specified in the 
order. The words “to whom posses- 
sion of the land shall be given” con- 
tained the mandate under which the 
Collector derived powers of directing 
that the possession of the land was to 
be given by the tenant to the owner 
whose name was specified in the Col- 
lector’s order, The compulsory and 
the summary process by which that 
order could be enforced is to be found 
in S. 11. If the tenant did not com- 
ply with the order or direction made 
under S. 7 the Collector could take 
or cause to be taken such steps or use 
or cause to be used such force as was 
necessary for securing compliance with 
the order made under S. 7 (1). Sub- 
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ss. (2), (3) and (4) reinforce the above 
interpretation of sub-s. (1) of S. 7- 
(Para 5) 

Index Note: — (B) E. P. Utilization 
of Lands Act (38 of 1949), S. 7—Provi- 
sion is not violative of Art. 14 of Con- 
stitution — (X-Ref. :— Constitution of 
India, Art. 14). 

Brief Note: — (B) It cannot be said 
that there would be two or more reme- 
dies available to the authorities to 
which they can resort. S. 14-A contain- 
ed a complete bar to the civil court 
having any jurisdiction to entertain any 
suit or proceedings in respect of the 
eviction of any person to whom land 
had been leased out under S. 5 of the 
Act. Sub-s. (4) of S. 6 as amended also 
bars the jurisdiction of any civil or 
revenue court to entertain any proceed- 
ings in respect of the determination of 
lease or eviction of a tenant. 

(Para 6) 

Index Note: — (C) E.P. Utilization 
of Lands Act (38 of 1949), S. 6 (4) — 
Provision is in general terms and not 
confined only to a lease determined 
under sub-s. (1). (Para 6) 

Index Note: — (D) E. P. Util‘zation 
of Lands Act (38 of 1949), Ss.2 (h) and 
7 — Provisions of Punish Tenancy Act 
(1887) are not avplicable to the “te- 
nant” and therefore he is not entitled 
to any compensation before giving up 
possession in compliance with the order 
under S. 7. 

Brief Note:—(D) The entire scheme 
of the Act of 1949 establishes that it 
was intended to be exhaustive for the 
purpose for which it was enacted. It is 
hardlv possible to regard a tenant of 
the Collector under the Act as falling 
within the definition of a “tenant” 
under the Tenancy Act. The whole pur- 
pose of the Act would be defeated if 
the provisions of the Tenancy Act were 
made applicable to it. (Paras 8 and 9) 

Index Note: — (FE) F. P. Utilization 
of Lands Act (38 of 1949), S. 7—Notice 
is not necessary to tenant before mak- 
ing an order under the provision. 

Brief Note: — (E) Under S. 7 the 
Collector has to decide and name the 
owners to whom possession shall be 
given. The tenant can have no locus 
standi in that matter in which if there 
are any rival claimants they alone 
would be interested. The scheme of 
S. 7 is such that it is not possible to 
read into it any requirement of a notice 
being issued to the tenants before any 
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order is made by the Collector under 
that section. (Para 11) 


The Judgment of the Court was 
deliveréd by 


GROVER, J.:— In these appeals 
by certificate from a judgment of the 
Punjab & Haryana High Court the 
main question requiring determina- 
tion relates to the scope, ambit and true 
interpretation of S.7 read with S. 11 
of the East Punjab Utilization of Lands 
Act, 1949, hereinafter called the ‘Act’. 

2.. We need state the facts only 
in C. A. 825/72 (Dasaudha Singh & 
others v. State of Haryana). The Col- 
lector Karnal leased out an area of 1154 
Acres in villages Pehowa and Murtza- 
pur jontly to Karnal Co-operative Soci- 
ety Ltd. Pehowa and the Lyalpur Co- 
op. Joint Farming Society, Murtzapur 
under S. 5 of the Act. Owing to some 
dispute which arose subsequent to the 
lease between the two societies the 
Registrar gave an award on the matter 
having been referred to him for arbi- 
tration. According to that award the 
entire land in village Murtzapur and 
172 Acres of land in village Pehowa 
were given to the Lyalpur Society and 
the remaining 357 Acres of land in 
village Pehowa to the Karnal Societv 
The lease was originally for a certain 
number of years but it was extended 
for a period of twenty years which is 
the maximum period for which a lease 
could be granted under the Act. By a 
notice dated May 17, 1971 the Sub- 
Divisional Officer, Kaithal, issued a 
notice to the lessees under S. 7 of the 
Act. In the notice it was stated, inter 
alia, that the original owners had ap- 
plied for the return of the land leased 
out as the period of the lease had ex- 
pired. The lessees were required to 
handover possession to the original 
owners.. On June 15, 1971 the Sub-Divi- 
sional Officer passed an order directing 
the Tehsildar to take possession of the 
land and give actual possession thereof 
to the original owners. These proceed- 
ings were challenged in the High Court 
urder Art. 226 of the Constitution. The 
High Court disposed of the writ peti- 
tion together with the other writ peti- 
tions which had been filed on similar 
grounds by a common judgment dis- 
missing all the petitions. 


3. In order to appreciate the 
points in controversy the relevant pro- 
visions of the Act may be referred to 
as also the background in which the 
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Act came to be enacted. According to 
the Statement of Objects and Reasons 
in the Bill large tracts of fertile land 
had remained uncultivated due to the 
negligence or absence of displaced local 
landlords, The policy of the Govern- 
ment was not to leave any cultivable 
land unsown as far as possible which 
was necessary to attain self-sufficiency 
in the matter of food. If timely action 
was not taken a large portion of the 
population would have to face starva- 
tion after 1950 when it was proposed 
to stop all imports of foodgrains from 
abroad, The Government had tried its 
best to persuade the landlords to culti- 
vate the lands. There was, however, 
likelihood of large tracts of fertile and 
cultivable lands remaining unsown 
during Rabi 1949-50. The Bill which 
was introduced was, therefore, aimed 
at bringing about all available land in 
the East Punjab under fodder and food- 
grain crops. 

4, The definitions of “land”, 
“owner” and “tenant” as given in S. 2 
are as follows: 

(e) “Land? means land which is 
not urban land and is not occupied as 
the site of any building in a town or 
village but does not include land which 
is leased by Government or Custodian 
under any law other than this Act”. 


(f) “Owner”? means a person hay- 
ing a proprietary right in the land and 
includes an allottee, a usufructuary 
mortgagee or a lessee”. 


(h) “Tenant” means a person to 
whom land is leased by the Collector 
under the provisions of this Act”. 

By virtue of S. 3 the Collector could 
issue a notice to the owner of any land 
which had not been cultivated for the 
specified period and if he did not find 
the explanation of the land-owner to 
be satisfactory he could take possession. 
of the same for the purpose of the Act. 
This the Collector could do notwith- 
standing any law to the contrary, Sec- 
tion 4 provided for payment of compen- 
sation where possession of any land 
had been taken under S. 3. Under S. 5 
the Collector, after taking possession 
under S. 3, could lease out the land to 
any person on such terms and condi- 
tions as he deemed fit for the purpose 
of growing fodder and food crops. 
The period of lease could not be less 
than 7 years or more than 20 years. 
Section 6 conferred power on the Col- 
lector to determine lease in certain 
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cases, It may be mentioned that S. 6 
was omitted by Punjab Act 11 of 1951 
but it was inserted by a later Act No. 
24 of 1957. According to sub-s’ (2) 
where a lease had been determined by 
the Collector the lessee was not to be 
given any compensation. Section 6 was 
further amended and substituted by 
Haryana Act 35 of 1971. Owing to cer- 
tain decision of the Punjab & Haryana 
High Court it was provided in sub-sec- 
tion (1) that the Collector shall have 
the power to determine the lease after 
affording a reasonable opportunity to 
the tenant to show cause why his lease 
should not be determined and the poss- 
ession of the land taken. Sub-sec- 
tions (3) and (4) were added in these 
terms: 

Sub-s. (3). "The principles embodi- 
ed in the various provisions of ‘the 
Transfer of Property Act, 1882, shall 
Da apply to any proceedings under this 

ct. 

Sub-s. (4). No civil or revenue Court 
shall have jurisdiction to entertain any 
suit or proceedings in respect of the 
determination of lease or eviction of a 
tenant”, 

Sections 7 and 11 are material for our 
purposes. They are reproduced below: 


S. 7 (1). “Where any land taken pos- 
session of by the Collector under S. 3 
is on the expiry of the lease to be re- 
turned to the owner, the Collector may 
after making such inquiry, if any, as 
he considers necessary, specify by order 
in writing the person to whom posses- 
sicn of the land shall be given.” 

(2) The delivery of possession of 
Tand to the person specified in any order 
made under sub-s. (1) shall be a full 
discharge of the Collector from all lia- 
bility in respect of such delivery but 
shall not prejudice any rights in res- 
pect of the land which any other per- 
son may be entitled by due process of 
law to enforce against the person to 
whom possession of the land is so deli- 
vered. 

(3) Where the person to whom 
possession of any land is to be given 
cannot be found and has no agent or 
other person empowered to accept 
deliverv on his behalf, the Collector 
shall cause a notice declaring that the 
land is released to be affixed on some 
conspicuous part of the land. 

(4) On issue of the notice referred 
to in sub-s. (3) the land specified in the 
notice shall be deemed to have been 
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delivered to the person entitled to the 
possession thereof, and the Government 
or the Collector shall not be liable for 
any compensation or other claim in res- 
pect of the land for any period after 
the said date.” 

Section 11. “The Collector may 

take or cause to be taken such steps 
and use or cause to be used such force 
as may in his opinion be reasonably 
necessary for securing compliance with 
any order made by him under this 
Act”. 
Section 14 provided for appeal and 
revision by any person aggrieved by an 
order passed by the Collector. Sec. 16 
empowered the State Government to 
make rules for carrying out the provi- 
sions of the Act. The Punjab Utiliza- 
tion of Land Rules 1950 were framed 
in exercise of that power but the Rules 
dealt only with matters which are not 
relevant. By Ordinance No. 8 publish- 
ed in the Haryana Government Gazet~ 
te Extraordinary dated September 18, 
1970 a new section, S. 14A, was insert- 
ed. This section was as follows: 

“Bar of jurisdiction — No civil 
court shall have jurisdiction to enter- 
tain any suit or proceedings in respect 
of the eviction of any person to whom 
land has been leased under Section 5”. 
The aforesaid section has been subse- 
quently omitted by another amendment 
but it is admitted that during the period 
under consideration it was in force. 

4A. The main point which was 
agitated before the High Court and has 
been agitated before us on behalf of 
the appellant-is that even on the ex- 
piry of the term of the lease no power 
has been conferred on the Collector 
under S. 7 to order restoration of pos- 
session to the owners. It is submitted 
that all that S. 7 (1) provides is to em- 
power the Collector to make an inquiry 
and then specify by an order in writing 
the persons to whom possession of the 
land is to be given. In other words 
he can only declare who is to be treat- 
ed as owner for the purpose of restora- 
tion of possession. He cannot further 
order that there should be a restora- 
tion of possession either to him or to 
the owner. For that purpose resort 
must be had to the provisions of the 
Punjab Tenancy Act 1887 or the gene- 
ral law under which a tenant or a les- 
see can be evicted after the term of his 
lease has come to an end. The proce- 
dure which is prescribed, according to 
this argument by sub-s. (1) of S. 7, does 
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not relate to the process by which the 
eviction of the tenant can be effected. 
There is no question of any automatic 
or voluntary ejectment. 

Now sub-s. (1) of S. 7 is 
somewhat unhappily worded. On a cur- 
sory reading of it an impression is 
created that it confers a limited power 
on the Collector to make an inquiry 
and declare who the person is to whom 
the possession of the land is to be res- 
tored. But this provision cannot be 
read in isolation and has to be inter- 
preted in the light of the purpose and 
scheme of the Act as also the other 
relevant provisions, There can be no 
manner of doubt that the sole purpose 
for which the Act was enacted was to 
ensure that such lands as were capable 
of producing food or fodder but which 
owing to the neglect on the part of the 
owners were not being cultivated should 
be utilised for cultivation and for grow- 
ing food and fodder crops. The condi- 
tion precedent for applying S. 3 under 
which the Collector could take posses- 
sion was that the land should have re- 
mained uncultivated for the last six or 
more harvests. The Collector was to 
give a lease which was to be for a 
minimum period of 7 years but which 
could be upto a maximum period of 20 
years. This period was obviously pres- 
cribed because it was considered that 
the tenant should have enough period 
for investing money, putting in his own 
effort and derive the maximum bene~ 
fit by cultivating the land leased to 
him. That served two purposes; firstly 
it provided an incentive to him to 
work hard and make full use of cultiva- 
tion of that land so as to reap as many 
crops as he could out of it, The second 
purpose was that by his efforts the land 
was bound to improve if he was to get 
benefit out of it. Normally it would be 
expected that the tenant would not 
only spend some money of his own on 
the improvement of the land but he 
might also effect improvements of a 
substantial nature, particularly, when 
the lease was to be for a period of 20 
years. He, however, knew before hand 
that on the expiry of the period of the 
lease, which in all the present cases 
was for 20 years, he would have to 
surrender possession to the owner. A 
printed copy of the lease has been pro- 
duced before us. It is common ground 
that all the leases in the present cases 
were on the same terms as are to be 
found in this printed lease. According 
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to clause 7 of the lease the lessee was 
enjoined to use the land only for the 
purpose of sowing food and fodder 
crops and for no other purpose. Clause 8 
shows that the lessee was under an 
obligation to reclaim and bring under 
cultivation 50% of the land leased bya 
particular date and the remaining half 
by another date. Under clause 10 he 
could erect buildings, sink wells, instal 
tuhewells etc. but it was made avite 
clear that he had no right to claim 
compensation for the improvements 
effected by him nor was he entitled to 
remove without the previous consent 
in writing of the Collector any material 
equipment or machinery attached by 
him to the land. Clause 11 empowered 
the Collector to determine the lease and 
take possession of the land in case of 
anv breach by the lessee of any of the 
conditions of the lease. Under Clause 8 
the lessee was bound on the de- 
termination of the lease by efflux 
of time or otherwise to peace- 
ably vacate and give up possession of 
the land. Clause 15 made the lease 
subject to the provisions of the Act as 
amended from time to time. 

5. Apart from the terms of the 
lease, S. 6 conferred vower on the Col- 
lector to determine the lease, even be- 
fore its expiration if the lessee com- 
mitted a breach of any of the terms or 
conditions thereof. Section 8 provided 
for levy of a penalty in case the tenant 
failed to grow food or fodder crops on 
the land leased to him. It is thus clear 
that the Collector was empowered to 
take possession from the owner only 
after a maximum period of 20 years 
for which he could lease it out to a 
tenant. It was thus clearly contemplat- 
ed that on the expiry of that period 
the Collector would restore possession 
to the owner. The Act no-where con- 
templated that the owner should be 
completely deprived of his ownership 
rights. The compensation to which he 
was entitled under S. 4 was for ` the 
temporary deprivation of the exercise 
of ownership rights for the period 
during which the possession of the 
land had been taken over by the Col- 
lector and given on lease to a tenant. 
Section 7 (1) when read in this con- 
text clearly shows that it was intend- 
ed to empower the Collector to make 
an order in writing after the expiry of 
the lease saying that the possession of 
the land shall be given to the person 
named or specified in the order. The 
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words “to whom possession of the land 
shall be given” contained the mandate 
under which the Collector derived 
powers of directing that the possession 
of the land was to be given by the te- 
nant to the owner whose name was 
specified in the Collector’s order. The 
compulsory and the summary process 
by which that order could be enforc- 
ed is to be found in S. 11. If the ten- 
ant did not comply with the order or 
direction made under S. 7 the Col- 
lector could take or cause to be taken 
such steps or use or cause to be used 
such force as was necessary for secur- 
ing compliance with the order made 
under S. 7 (1). Sub-Ss. (2), (3) and (4) 
reinforce the above interpretation of 
sub-s. (1) of S. 7. Once delivery of 
possession of the land to the person 
specified in the order made under sub- 
sec. (1) had heen effected the Collector 
stood discharged from all liability in 
respect of such delivery. Sub-ss. (3) 
and (4) were meant for a similar pur- 
pose when a person to whom posses- 
sion of land was to be given could not 
be found. We are, therefore, unable 
to accept the contention raised on be- 
half of the annellants that S. 7 read 
with S 11 of the Act did not empower 
the Collector to make an order which 
would involve the eviction of the te- 
nant in case he refused to deliver pos- 
session to the person specified therein. 

° The contention raised that 
S. 7 of the Act is violative of Art 14 
of the Constitution because there 
would be two or more remedies avai- 
lable to the authorities to which they 
can resort is wholly untenable. Sec-|' 
ticn 14-A contained a complete bar to 
the civil court having any jurisdiction 
to entertain any suit or proceedings in 
respect of the eviction of any per- 
son to whom land had been leased out 
under S. 5 of the Act. Sub-s. (4) of Sec- 
tion 6 as amended also bars the juris- 
diction of any civil or revenue court 
to entertain any proceedings in respect 
of the determination of lease or evic- 
tion of a tenant. It has been suggest- 
ed that sub-s. (4) of S. 6 is confined 
only to a case where a lease has been 
determined by the Collector before 
its expiry under the provisions of sub- 
sec. (1) of S. 6. Sub-s. (4) is in gene- 
ral terms and we are unable to see 
how it can be confined only to a lease 
determined under sub-s. (1) of that 
section. Tt appears that it was prima- 
rily for this reason that S. 14A has 
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now been deleted as already mention- 
ed. 

7. The next question which has 
been vehemently argued is whether 
the provisions of the Tenancy Act are 
applicable and whether the eviction 
could take place only under that Act. 
Reliance has also been placed on the 
provisions of the Tenancy Act for sus- 
taining the argument that no eviction 
could take place of the tenant unless 
compensation had been awarded to him 
under the provisions of that Act. 
“Land” has been defined by the Te- 
nancy Act by S. 4 (1) to mean, land 
which is not occupied ds the site of 
any building in town or village and is 
occupied or has been let for agricultu- 
ral purposes or for purposes sub-ser- 
vient to agriculture, or for pasture and 
includes the sites of buildings and 
other structures on such land. “Te- 
nant” has been defined by Sec. 4 (5) to 
mean a person who holds land under 
another person and is, or but for a 
special contract would be, liable to 
pay rent for that land to that other 
person. Certain categories of persons 
are not included but we are not con- 
cerned with them. Sub-s. (6) defines 
“Landlord” to mean a person under 
whom a tenant holds land and to 
whom he is or, but for a special con- 
tract would be, liable to pay rent for 
that land. Section 40 gives the grounds 
of ejectment of tenants for a fixed 
term and S. 42 places certain restric- 
tions on the ejectment of the tenant. 
He shall not be ejected otherwise 
than in execution of a decree for eject- 
ment except in cases mentioned in 
clauses (a) and (b) of that section. 
Under S. 48 relief against forfeiture 
can be given in cases mentioned there- 
in to a tenant. Chapter VI deals with 
improvements by landlords and te- 
nants. Under S. 64 a tenant not hav- 
ing a right of occupancy can make 
improvements on his tenancy with the 
assent of his landlord, Where impro- 
vements are begun in anticipation of 
ejectment the tenant cannot claim any 
compensation by virtue of S. 66. Under 
S. 67 if a landlord tenders to a tenant 
a lease of his tenancy for a term of 
not less than 20 years from the date 
of the tender at the rent then paid by 
the tenant or at such other rent as 
may be agreed on the tender if accept- 
ed by the tenant the claim to compen- 
sation in respect of improvements 
previously made on the tenancy stands 
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barred. Section 68 says that a tenant 
who has made improvements on his 
tenancy shall not be ejected until he 
has received compensation for the 
improvements made by him. This is, 
however, subject to other sections. 

8. As has been noticed already, 
in the Act the word “tenant” has been 
defined to mean a person to whom 
the land is leased by the Collector 
under the provisions of the Act. The 
definition of “land” is also different 
from the one given in the Tenancy 
Act. There is no definition of land- 
lord at all in the Act. The entire 
Scheme of the Act establishes that it 
was intended to be exhaustive for the 
purpose for which it was enacted. It 
is hardly possible to regard a tenant 
of the Collector under the Act as fall- 
ing within the definition of a “tenant” 
under the Tenancy Act. The whole 
purpose of the Act would be defeated 
if the provisions of the Tenancy Act 
were made applicable to it. If 
that had been intended there was 
nothing to stop the legislature fror 
making a provision in the Act itself 
about the applicability of the Tenancy 
Act. The High Court appears to be 
right in coming to the conclusion that 
from the provisions of the Act no in- 
tention can be attributed to the legis 
lature of creating a relationship of 
landlord and tenant between the Col- 
lector and the tenant as, defined by 
the Act of the same nature as was pro- 
vided for by the Tenancy Act. 


9. Once the above conclusion 
is reached the argument based on the 
provisions of the Tenancy Act with 
Tegard to compensation for improve- 
ments is bound to fail. As regards 
the general submission that a person 
cannot be deprived of his property 
without payment of compensation it 
must be remembered that no provi- 
sion has been made for payment of 
any compensation for such improve- 
ments. The tenants, namely, the appel- 
lants had agreed to the term in the 
lease by which they were bound that 
they would not claim any compensa- 
tion for the improvements made by 
them during the currency of the lease. 
Moreover when the tenant knew that 
the lease was for as long a period as 
20 years, improvements must have 
been made with the full knowledge 
that on the expiry of that period pos- 
session would have to be surrendered. 
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The tenants had also reaped all the 
advantage that they could by having 
a lease for such a long period. It is 
true that in the Act itself S. 4 pro- 
vides for payment of compensation to 
owners and S. 6 contains a specific 
clause that where a lease has been 
determined by the Collector the lessee 
shall not be entitled to any compensa- 
tion. Section 7 does not contain any 
such provision. It is significant that 
although where the legislature intend- 
ed to provide for compensation it did 
so and where it did not intend to do 
so it was clearly provided that the 
tenant shall not be entitled to any 
compensation. Section 7 is silent on 
the question of compensation. The 
legislature being fully alive to the 
matter of compensation it would be 
legitimate to assume that it did not 
intended to make any provision when 
possession was to be handed over by 
the tenant to the original owner pur- 
suant to an order made under S. 7. 
The reason apparently for not making 
any provision for compensation one 
way or the other was that it was clear- 
ly contemplated that the tenant would 
have to give up possession on the ex- 
piry of the term of the lease which 
was for a long period and during 
which he was expected, as has been 
observed before, to derive the maxi- 
mum benefit by means of cultivation 
of food and foodgrain crops. Since the 
provisions of the Tenancy Act have 
been held to be inapplicable to the te- 
nant as defined by the Act we are un- 
able to hold that he was entitled to 
any compensation before giving up 
possession in compliance with the 
order made under S. 7 of the Act. 
10. Before the High Court it 
had been urged on behalf of the ap- 
pellants that they could be ejected 
only in accordance with the provisions 
of the Punjab Security of Land Tenu- 
“res Act 1953. The High Court held 
that owing to S. 21 (1) nothing con- 
tained in that Act shall affect any land 
held by a tenant or lessee under the 
Government, Mr. Dutta who repre- 
sented some of the appellants before 
us did not press any argument relat- 
.ing to the applicability of the provi- 
sions of the Land Tenures Act to the 
case. of the appellants. At any rate, 
and this position has been rightly 
conceded by the counsel for the res- 
pondents, the appellants cannot be de- 
barred from taking benefit of or seek- 
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ing protection under any enactment if 
they can establish that they are 
governed by its provisions. 


11. Dr. Singhvi who argued 
Civil Appeal No. 825/72 has raised 
some other points in addition to those 
already disposed of, According to him 
after the Registrar of Co-operative 
Societies had settled the dispute be- 
tween the Karnal Society and the 
Lyallpur Society the latter took no 
interest in 175 acres of land situate in 
village Pehowa which had been allot- 
ted to it and which were brought 
under cultivation by the appellants 
Dasaudha Singh and others. This, it 
is said, was done with the tacit ap- 
proval of the Collector. It is, how- 
ever, admitted that the lease was in 
favour of the aforesaid societies and 
the allegation that the appellants 
brought this land under cultivation 
with the tacit approval of the Collec- 
tor contained in para 5 of the writ 
petition was denied in the written 
statement filed on behalf of the res- 
pondent. In the Jamabandi entries of 
1963-64 the entry was as follows: 

“The Collector, Karnal, Lessor. 
Karnal Co-operative Farmers, Karnal, 
Lyallpur Co-operative Farmers, Karnal 
in equal shares, lessees, Cultivation 
Lvallpur Co-operative Farmers, Kar- 
nal, through Dasaunda Singh.........te- 
nants~at-will”, 


Tt is difficult to understand how the 
Jamabandi entry helps the appellants 
at all. It seems to indicate that th- 
persons who were shown as tenants- 
at-will were cultivating it under the 
societies which were the lessees. They 
could not, therefore, claim any better 
rights than the societies which were the 
tenants of the Collector and amenable 
to his jurisdiction under the Act. It 
may be mentioned that in the High 
Court this point does not appear to 
have been argued and we do not have 
the benefit of any finding of that court 
on that point. It has, further, been 
submitted on behalf of the appellants 
that before any orders were made 
under S. 7 of the Act the tenants or 
the persons in occupation of the lands 
in question should have been given an 
opportunity of being heard to satisfy 
the well-settled rule of natural jus- 
tice. Under S. 7 the Collector has to 
decide and name the owners to whom 
possession shall be given. The tenant 
ean have no locus standi in that mat- 
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ter in which if there are any rival 
claimants they alone would be interest- 
ed. The scheme of S. 7 is such that 
it is not possible to read into it any 
requirement of a notice being issued 
to the tenants before any order is 
made by the Collector under that sec- 
tion. 


12. Before the High Court only 
in one case ie. C.W. 2171/71 it was 
pointed out that the petitioners there- 
in had purchased 6 acres of land from 
the original land owner and as such 
the Collector could not legally dispos- 
sess them from that portion of the 
land. The Additional Advocate Gene- 
ral conceded that in case that area had 
been purchased by the petitioners in 
that writ petition they would not be 
dispossessed and the possession would 
be restored to them if dispossession 
had taken place. On behalf of a num- 
ber of appellants it has been contend- 
ed that several portions of lands in 
dispute have been purchased from the 
original owners and the purchasers are 
actually in possession. It is not dis- 
puted by the counsel for the respon- 
dents that if any person has acquired 
the ownership rights in any of the 
lands which were the subject matter 
of the writ petition he can approach 
the Collector who will consider his 
case fully and if it is proved that he 
has become an owner then his posses- 
sion will not be disturbed and no 
orders will be made with regard to the 
area in his occupation or possession 
under S. 7. This will fully safeguard 
the interest of those persons who have 
acquired ownership rights either be- 
fore or during the pendency of the 
proceedings in the High Court or even 
in this court. 


13. Lastly we cannot help ob- 
serving that the appellants will be 
put to a good deal of hardship by 
being asked to give up all lands which 
they had been cultivating for so many 
years and which probably are the main 
source of their livelihood. But that 
hardship could be alleviated or some 
relief given by legislation alone. The 
court is unable to do anything in the 
matter. 


i4. In the result the appeals 
fail and they are dismissed but there 
will be no order as to costs. 


Appeals dismissed. 
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Index Note :— (A) Representation 
of the People Act (1951), S. 81 — In 
a petition to set aside election it is not 
open to the High Court to go into the 
question whether names of certain 
persons entered in the electoral roll 
were entered illegally. 


Brief Note :— (A) Even assuming 
that inclusion of their names was 
illegal as their appointment as Com- 
missioners of the Area Committee in 
question was in contravention of the 
provisions of the Bihar Municipality 
Act, it was not open to the High Court, 
when trying an election petition, to 
go behind the electoral roll and enquire 
into the question whether these per- 
sons were validly appointed as Com- 
missioners and the inclusion of their 
names in the electoral roll was legal. 
AIR 1963 SC 458 and AIR 1970 SC 
340 and AIR 1971 SC 1348 and AIR 
1957 SC 304, Ref. to. ; 
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AIR 1957 SC 304 = (1957) SCR 
68, Chief Commr., Ajmer v. 
Radhay Shyam Dani 12 
M/s. Jayanarayan, Narayan Nettar, 
V. J. Francis and Maya Krishnan, Ad- 
vocates, for Appellant; M/s. Birendra 
Kumar Singh and U. P. Singh, Advo- 
cates, for Respondent, 
The Judgment of the Court was 
delivered by 


MATHEW, J. :— The appellant fil- 
ed an election petition before the High 
Court under Section 81 of the Re- 
presentation of the People Act, 1951 
(hereinafter called the Act) for set- 
ting aside the election of the respon- 
dent in the election held in April 26 
1970 to the Bihar Legislative Council 
from Darbhanga Local Authorities’ 
Constituency and for declaring the ap- 
pellant as the duly elected member 
from the aforesaid constituency. The 
High Court dismissed the petition and 
this appeal is directed against that 
Order. 


2. The election from the con- 
stituency was notified on March 26, 
1970: the last date for filing nomina- 
tions was April 2, 1970 (3 p. m.). The 
appellant and respondents 1 to 5 in the 
election petition filed their nomination 
papers and they were all found valid 
after scrutiny. Respondent No. 5in the 
election petition withdrew her candi- 
dature. Thereafter the contest was 
between the appellant and respondents 
1 to 4. The poll took place on 26-4- 
70 and the result of the poll was an- 
nounced on 27-4-1970. The Appellant 
secured 60 votes and Respondent No. i 
86 (Respondents Nos. 2, 3 and 4 secur- 
ed 27, 6, 6 votes respectively) and so 
Respondent No. 1 (hereinafter referred 
to as the respondent) was declared 
elected, 


3. The appellant alleged in the 
election petition that on April 2, 1970, 
only 145 persons were entered as voters 
in electoral roll of the constituency. 
which comprised the Municipalities and 
notified area committees specified in 
paragraph 4 of the election petition and 
that the number of voters of Jainagar 
Notified Area Committee, which was 
also included in this constituency, was 
only 15. He further alleged that the 
Government of Bihar published notifi- 
cation No. 2308/LSC on March 27, 
1970, in pursuance to an order of the 
Minister for Local Self-Government 
made on March 28, 1970, under Sec- 
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tion 389 of the Bihar and Orissa 
Municipal Act, 1922, by which he ap- 
pointed 31 new commissioners to the 
Jainagar Notified Area Committee and 
cropped 6 out of the 15 existing com- 
missioners and that the names of the 
31 commissioners have been entered 
in the electoral roll of the constitu- 
ency. The appellant urged that the 
Minister for Self-Government acted 
mala fide in passing the Order 
as the Minister was on inimical 
terms with him and that he wanted 
the respondent who belonged to his 
political party to win in the election 
y appointing men belonging to his 
political party as commissioners of the 
area committee in question. It was 
also alleged in the petition that the 
election was vitiated by corrupt prac- 
tices, namely, that the respondent 
gave bribes to 3 voters and offered 
bribes to 6 other voters and that he 
canvassed votes on the basis of his 
caste from among the voters belong- 
ing to his caste. 

4. The High Court considered 
these allegations and the evidence ad- 
duced to prove them and came to the 
conclusion that as the life of the pre- 
vious committee had expired, the 
Minister had power to appoint, new 
commissioners under Section 389 read 
with Section 13 of the Bihar and 
Orissa Municipal Act, 1922, and that 
there was no irregularity in the 
notification or in the proceedings 
of the Registration Officer in 
entering the names of the new com- 
missioners of the Area Committee in 
the electoral roll of the constituency. 
The Court further found that there was 
no creditable evidence to substantiate 
the allegations of the appellant that the 
Minister for Self-Government was 
actuated by mala fides in passing the 
Order, The Court also held that the 
charge of corrupt practice either of 
bribery or appeal to the caste of the 
respondent as the basis for canvassing 
votes from among the voters of the 
constituency belonging to his caste 
has not been substantiated. 

5. In this appeal under Sec- 
tion 116-A of the Act. the main con- 
tention urged on behalf of the appel- 
lant was that the Minister for Local 
Self-Government was actuated by mala 
fides in passing the order appointing 
the 31 commissioners to the Jai- 
nagar Area Committee and that he 
committed an illegality in ap- 
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pointing the commissoners without the 
previous recommendation as required 
by Section 13 (1) (a) of the Bihar and 
Orissa Municipal Act. 


6. As regards the question of 
mala fides, the evidence adduced by 
the appellant was carefully considered 
by the High Court and it came to the 
conclusion that the evidence cannot 
be believed. We see no reason to in- 
terfere with that conclusion. 


7. We also think that the question 
whether the Minister committed any 
illegality in the matter of the appoint- 
ment of the Commissioners could not 
have been considered by the High 


Court in this proceeding. In a petition | 


to set aside an election, it is not open 
to the High Cout to go into the ques- 
tion whether the names entered in the 
electoral roll were entered therein 
illegally. The allegation of the ap- 
pellant at best amounts only to this: 
that the inclusion of the names of the 
31 Commissioners of the Notified Area 
Committee in the electoral roll was 
illegal as they were not validly appoint- 
ed as Commissioners of the Area Com- 
mittee in question. Even assuming that 
they were not validly appointed as 
Commissioners of the Area Committee 
and, therefore, the entry of their names 
in the electoral roll was illegal, 
could the High Court have gone into 
the cuestion? We think not. 


8. Section 30 of the Represen- 
tation of the People Act, 1950 states :— 

“Jurisdiction of Civil Courts barr- 
ed. — No Civil Court shall have 
jurisdiction — 

(a) to entertain or adjudicate upon 
any question whether any person is or 
is not entitled to be registered in an 
electoral roll for a constituency or; 

(b) to question the legality of any 
action taken by or under the authority 
of an electoral registration officer, or 
of anv decision given by any authority 
appointed under this Act for the re- 
vision of any such roll.” 


9. In B. N. Ramaswamv v. B. 
M. Krishnamuthy, (1963) 3 SCR 479 
at pp. 486, 487 = (AIR 1963 SC 45° 
this Conrt held that under Section 30 
of the Representation of the People 
Act, 1950, no civil court shall have 
jurisdiction to question the legality of 
anv action taken by. or under the 
authority of, the electoral registra- 
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tion officer and that the terms of the 
section are clear that the action of 
the electoral registration officer in in- 
cluding the name of the appellant in 
the electoral roll, though illegal, can- 
not be questioned in a civil court, and 
it could be rectified only in the man- 
ner prescribed by law. 


10. In Kabul Singh v. Kun- 
dan Singh, (1970) 1 SCR 845 at p. 850 
= (AIR 1970 SC 340) this Court said 
that in view of S. 30 of the 1950 Act, 
civil courts have no jurisdiction to 
entertain or adjudicate upon any ques- 
tion whether any person is or is not 
entitled to register himself in the 
electoral roll in a constituency or to 
question the illegality of the action 
taken by or under the authority of 
the electoral registration officer or 
anv decision given by any authority 
appointed under that Act for the revi- 
sion of any such roll. The Court then 
considered the provisions of Ss.14 to 
24 of that Act and said that it is clear 
from these provisions that the entries 
found in the electoral roll are final 
and they are not open to challenge 
either before a civil court or before 
a tribunal which considers the vali- 
dity of any election.” 


11. In Pampakavi Rayanna 
Belagali v. B. D. Jatti, (1971) 2 SCR 
611 at p.615 = (AIR 1971 SC 1348) 
this Court again considered the anes- 
tion and said that no civil court shall 
have jurisdiction to entertain or ad- 
judicate upon any question whether 
anv person is or is not entitled for 
registration in an Electoral Roll for 
a constituenc ae 


12. Appellant’s counsel, how- 
ever, referred to the decision of this 
Court in Chief Commr., Aimer v. 
Radhav Shvam Dani. (1957) SCR 68 = 
(AIR 1957 SC 304) and submitted that 
as the electoral roll has been illegal- 
ly prepared, there was no electoral 
roll in the eye of the law and as the 
existence of an electoral roll legally 
prepared is the foundation for a valid 
election the election in question must 
be declared to be bad. In that case, 
the respondent in this Court whose 
father’s name was recited wrongly in 
the electoral roll for the municipality 
in question applied for rectification of 
the mistake in the Parliamentary 
Electoral Roll, on August 10, 1955, but 
it was reiected on.the ground that the 
roll of the Municipal elections had 
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been finally published on August 8, 
1955, and therefore no correction could 
be made. The respondent challenged 
the validity of the notification and the 
electoral roll in a writ petition. The 
High Court allowed the petition and 
in appeal this Court held that under 
S. 30 (2) of the Ajmer-Merwara Muni- 
cipalities Regulation, 1925, the elec~ 
toral roll for the Parliamentary con- 
stituency was only treated as the 
basis for the electoral roll of the Muni- 
cipality and that the rules in so far 
as they made no provision for the revi- 
sion of the electoral roll, for the ad- 
judication of claims to be included 
therein, or for entertaining objections 
to such inclusion, were defective and, 
therefore, the electoral roll of the 
Ajmer Municipality, which was au- 
thenticated and published by the ap- 
pellant on August 8, 1955, was not in 
conformity with the provisions of Sec- 
tion 30 (2) and the relevant provisions 
of the Regulation, and could not form 
the basis of any valid elections to be 
held to the Ajmer Municipal Commit- 
tee, There is no dispute here that the 
electoral roll in question has been 
validly prepared. The only question 
is whether the entry of the names of 
the 31 commissioners appointed by the 
Minister in pursuance of his order in 
the electoral roll of the constituency 
was legal or not. That question, we 
think, cannot be gone into in a peti- 
tion challenging the validity of the 
election. In other words, even assum~ 
ing that the inclusion of the names of 
these persons was illegal as their ap- 
of the 
Area Committee in question was in 
contravention of the provisions of the 
Bihar Municipality Act, it was not 
open to the High Court, when trying 
an election petition, to go behind the 
electoral roll and enquire into the 
question whether these persons were 
validly appointed as commissioners and 
the inclusion of their names in the 
electoral roll was legal. Besides, the 
decision of this Court in (1957) SCR 
68 = (AIR 1957 SC 304) ibid was in 
an appeal from an order in a writ 
petition directly challenging the vali- 
dity of the electoral roll and can have 
no application here. 


13. The appellant, however, 
contended that the amended roll was 
not ‘ready until 5.30 P.M. on April 2, 
1970, the date fixed for nomination, 
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and, therefore, the election held in 
pursuance to that electoral roll was 
bad. The appellant relied on S. 23 
(3) of the Act in support of this con- 
tention. That section is as follows: 

’ “No amendment, transposition or 
deletion of any entry shall be made 
under Section 22 and no direction for 
the inclusion of a name in the elec- 
tora] roll of a constituency shall be 
given under this section, after the last 
date for making nominations for an 
election in that constituency or in the 
parliamentary constituency within 
which that constituency is comprised 
and before the completion of that 
election.” 

We are not sure whether the appel- 
lant’s contention is supported by the 
wording of the section. But we do not 
wish to express any opinion on the 
point in view of the finding of the 
High Court that the amended roll was 
published before the time fixed for 
submission of nominations by the can- 
Cidates, namely, 3 P.M. on April 2, 
1970. The High Court did not believe 
the evidence adduced by the appellant 
to support his contention that the elec- 
tora] roll was not ready till 5.30 P.M. 
on April 2, 1970. We see no reason 
to interfere with that finding. 

14. Then the question is whe~ 
ther there is any substance in the con- 
tention of the appellant that the elec- 
tion was vitiated by corrupt practices. 
The witnesses examined to prove that 
the respondent bribed 3 voters and 
that he offered bribes to 6 other voters 
and made his caste the basis for car- 
vassing votes from among the voters 
belonging to his caste were disbelieved 
by the High Court. It is not the prac- 
tice of this Court to re-appreciate the 
evidence, especially on a question of 
corrupt practice. In Meghraj Patodia 
v. R. K. Birla, AIR 1971 SC 1295, this 
Court said: 

“Taking into consideration the 
fact that a plea of corrupt practice is 
somewhat akin to a criminal charge 
and the further fact that the election 
cases are tried by experienced Judges 
of the High Court, this Court ordinari- 
ly does not go behind the findings of 
fact reached by the trial Judge who 
had the benefit of seeing the witnes- 
ses examined before him unless there 
is something basically wrong in the 
conclusions reached by him or the 
procedure adopted by him. This is not 
a rule of law but a rule of prudence.” 
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These observations were quoted and 
followed by Grover, J. speaking for 
the Court in (1971) 2 SCR 611 = (AIR 
1971 SC 1348 at P. 1354). 


15. In the light of these pro- 
nouncements, we see no reason to dis- 
turb the finding of the High Court 
on the question of corrupt practices 
alleged by the appellant. 


16. We dismiss the appeal bu® 
in the circumstances make no order as 
fo costs, in i : 

‘Appeal dismissed. 
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Index Notes — Transfer of Pro- 
perty Act (1882), S. 108 (q) — Clause 
fn lease deed providing for passing of 
ownership of superstructure built by 
Tessee to the lessor after expiry of te- 
nancy — Lessor under obligation to 
pay certain amount fo lessee for the 
structure — Lessee whether can re- 
fain possession until amount is paid. 


Brief Note: — Where a clause of 
a Tease-deed provides that after the 
expiry of the terms of the lease the 
super-structure will become the pro~ 
perty of the lessor who ‘shall then exer- 
cise all the rights of ownership in- 
cluding the right to sell the entire pro- 
perty’ and this right is made subject to 
the condition that lessor ‘shall have 
to pay’ certain percentage of the mar- 
ket value of the structure to the lessee 
but there is no provision in the lease 
expressly laying down that,- the right 
to obtain possession will be postpon- 
ed after the expiry of the terms of 
the lease until the ascertainment of 
the market value of the building has 
taken place, it cannot be said that un- 
til the market value is actually ascer- 
tained and paid the lessee will retain 
the possession. The use of the words 
“shall have to pay” in the clause can~ 
not imply anything more than a future 
liability to pay. But the time from 
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which the rights of ownership, includ- 
ing that of actual physical possession, 
became exercisable was immediately 
upon the expiry of the tenancy itself 
and not in future when the market 
value was to be ascertained or paid. 
Decision of High Court (Punj. and 
Haryana) Affirmed. AIR 1945 PC 77, 
Distinguished, (Paras 3, 5) 
Cases Referred: Chronological Paras 


AIR 1945 PC 77=72 Ind App 72, 
Ethirajulu Naidu v. Ranga- 
natham Chetty 5 

The Judgment of the Court was 
delivered by i 

BEG, J:— This appeal by Special 
Leave has arisen in the following cir- 
cumstances: 

. The respondents, Jandlord lessors, 
had executed a lease on 9-11-1949. 
Under its terms, the lessor had given 
some land to the lessees for the build- 
ing and renting out of a Cinema 
house for a period of twenty years 
on a rent of Rs. 300/- per month for 
the first year, and, thereafter, at 
Rs. 600/- per month. The period within 
which the Cinema had to be construct- 
ed was also specified. Clause 6 of the 
Tease laid down: 

“On the expiry of tenancy or the 
extended period of tenancy, as afore- 
said, the entire structure, built by the 
lessees at their own cost becomes the 
property of lessor, and shall exercise 
all the rights of ownership and shall 
be entitled to sell the entire property, 
Subject to this condition that lessor 
shall have to pay 50% of the market 
value of the structure built by the 
lessees at their expenses. If the lessor 
and the lessees fail to assess the value 
of the aforesaid structure by mutual 
consent, two arbitrators will be ap- 
pointed, nominated by the lessor and 
the lessees. In case of their difference 
of opinion an umpire shall be appoint- 
ed by parties whose award shall be 
final. In case the lessor fails to pay 
50% of the value of the structure so 
assessed within period of six months 
of award of the umpire or arbitrators 
the whole structure shall be sold and 
out of the sale proceed 50% of the 
price of the structure so assessed by 
the umpire or arbitrators shall be paid 
to the lessees. The lessees shall have 
the first charge on the sale proceeds”. 
The lease had expired. Therefore, the 
lessor applied under Section 13 (2) of 
the East Punjab Urban Rent Restric- 
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tion Act 3 of 1949 (hereinafter referr- 
ed to as ‘the Act’), to the Rent Con- 
troller, appointed under the Act, for 
the eviction of the former tenant and 
the appellant sub-tenant. 
pendency of this application, the les- 
sees applied to the Rent Controller, 
under Section 34 of the Indian Arbi- 
tration Act, for the stay of eviction 
proceedings pending the decision of a 
dispute between the parties as to who 
was entitled to possession while the 
market value was being determined by 
Arbitrators under Clause 6 set out 
above. The Rent Controller held, inter 
alia, that the powers of ejectment 
under Section 13 of the Act, on speci- 
fied grounds, could not be curtailed 
even by some agreement between the 
parties and had dismissed the stay ap- 
plication. The High Court of Punjab 
and Haryana dismissed the lessees’ ap- 
peal under Section 39 of the Arbitra- 
tion Act, after interpreting the lease 
deed and hclding that clause 6 of the 
deed “negatives any right in the les- 
sees to retain possession after the ex- 
piry of the lease”, 


It went on to observe: 


“It is specifically provided there- 
in that as soon as the lease expired the 
lessor would become full owner of the 
super-structure which she would have 
the right to sell. The rest of the clause 
provides the method in which the 
sum paid to the lessees was to be 
ascertained or recovered and that 
method does not include a right in 
them to continue to possess either the 
Jand or the super-structure. What has 
been made subject to the payment of 
the said sum is the exercise bv the 
lessor of her right to sell the property 
the delivery of possession of which on 
the expiry of the lease, however, is 
not stipulated to be postponed till such 
payment.” 


2. The first submission made 
by Mr. Chagla, learned Counsel for 
the appellant, is that the High Court 
had put an erroneous and inequitable 
interpretation on the deed inasmuch as 
the Court did not take into account 
the fact that the Cinema had necessari- 
ly to be run by somebody while the 
market value of the property was be- 
ing ascertained by resort to arbitra- 
tion, Hence, it was argued that the les- 
sees’ right to continue in possession 
during what was described as an “in~ 
terregnum” was implicit. The reply is 
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that no such gap is warranted by the. 
terms of the lease. The respondents 
also contended that no specific provi- 
sion for recovery of possession in the 
lease deed need be inserted as S. 108 
of the Transfer of Property Act pro- 
vides: “In the absence of a contract or 
local usage to the contrary.........ess..e 
(q) onthe determination of the lease, © 
the lessee is bound to put the lessor into 
possession of the property”. The main 
cuestion before us, therefore, is whe- 
ther a “contract to the contrary” could 
be found in the lease deed itself for 
postponing delivery of. possession, after 
the expiry of the lease, on any ground 
whatsoever. 

3. It is noticeable that there is 
no provision in the lease expressly 
laying down that the right to obtain 
Possession will be postponed, after the 
expiry of the term of the lease, until 
the ascertainment of the market value 
of the building has taken place. On 
the other hand, the clause relied upon 
by the respondents not only lays down 
that the super-structure will become 
the property of the lessor on the ex- 
piry of the period of tenancy, but goes 
“shall” 
then exercise all the rights of owner- 
ship including the right to sell the 
entire property. It is apparent that the 
exercise of all rights of ownership, 
according to the terms of this clause, 
literally interpreted, could take place 
on the expiry of the period of tenancy 
immediately. Learned Counsel for the 
appellant, however, lays considerable 
stress on the subjection of the exercise 
of these rights of ownership to the 
liability to pay 50% of the market 
value of the building. He contends 
that such a condition necessarily 
means that, until the market value is 
actually ascertained and paid, the les- 
See shall retain possession. If this had 
really been the intention of the parties, 
there was nothing to prevent them 
from inserting such a term in the deed 
so as to make that intention explicit. 
It appears to us that the more natural 
construction ‘of the clause is that rights 
of ownership, including the right to 
take possession of the building, would 
become vested in the lessor at the ex- 
piry of the period of the lease, and that 
50% of the market value of the build- 
ing, which was to be paid in any case, 
becamé a condition attached to this 
ownership of the building when it 
vested in the lessee, The lessor was, in 
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any case, to pay 50% of the market 
value of the structure, and, in the 
event of a sale, the payment of this 
amount became a first charge on the 
proceeds of sale. It is also significant 
that it is not mentioned in the deed 
that a purchaser of the Cinema house, 
who would presumably prefer to ob- 
tain possession so as to be able to run 
it, could not get possession of it until 
the market value was ascertained or 
fifty per cent. of it was paid. Posses- 
sion of a Cinema house after the ex- 
piry of a building lease involving the 
passing of ownership of the building 
on such expiry is, after all, an import- 
ant matter. In view of Section 108 (q) 
of the Transfer of Property Act the 
burden of proving “a contract to the 
contrary” was on the lessee; and, 
something to indicate an agreement to 
the contrary should be there, on such 


a matter involving a valuable right 


before this burden could be held to 
Ihave been duly discharged. 


4, The only matter which 
could be referred to arbitration was a 
difference between the lessors and the 
lessees on the market value of the 
building. The Rent Controller was 
not, strictly speaking, concerned at all 
with the question of ascertainment of 
the market value. The statutory power 
vested in Rent Controller by Sec. 13 
of the Act is that of giving or not giv- 
ing or conditionally giving a direction 
for the eviction of the tenant when 
certain statutory requirements are ful- 
filled. There was no objection by 
any party to the exercise of the juris- 
diction of the Controller to order evic- 
tion in the circumstances of a case in 
which the tenancy of premises demis- 
ed had expired by efflux of time or 
to the entertainment of an application 
under Section 34 Arbitration Act, The 
Tessors, by applying under Sec. 13 of 
the Act, had themselves invoked the 
jurisdiction of the Controller. And, 
the lessees had, by relying on Sec. 34 
of the Arbitration Act, asked for stay 
of proceedings only until the value of 
the building was ascertained and paid. 
Both sides thus proceeded on the as- 
sumption that the Rent Controller had 
jurisdiction, in the proceedings before 
him, to order eviction. The correctness 
of that assumption is not challenged 
by the appellant before us, 


5. Learned Counsel for the ap~ 
pellant had sought to rely on Ethira- 


Madan Lal v. Bhai Anand Singh (Beg J.) [Prs. 3-6] S. C. 723 


julu Naidu v. Ranganatham Chetty, 
72 Ind App 72 at p. 73 = (AIR 1945 
PC 77) which was also cited before the 
High Court and the Rent Controller. 
In that case there was the following 
Specific term in a lease of a limited 
duration: 


“The lessee shall always and in 

any event be entitled to be paid the 
price of the superstructure built on 
the said plot of land before he surren- 
ders possession of the land either on 
the expiry of the lease hereby granted 
or any other future lease or at any 
time. The price shall be fixed accord- 
ing to the market value of the build- 
ings as at the time of ascertainment ` 
and payment” 
The Privy. Council had held that this 
provision meant that possession was to 
be surrendered only on payment of 
the price of the building. The deed þe- 
fore us would, as we have already in- 
dicated, also have contained a similar 
provision if that had been the inten- 
tion of the parties. We find that, in: 
the lease deed under consideration, the 
condition that the lessor will have to 
pay 50% of the market value of the 
building imposes a liability upon the 
lessor only to pay the stipulated 
amount in any event. The use of the 
words “shall have to pay”, in clause 
6 of the deed before us, could not 
imply anything more than a future 
liability to pay. But, the time from 
which the rights of ownership, includ- 
ing that of actual physical possession, 
became exercisable was immediately 
upon the expiry of the tenancy itself 
and not in future when 50% of the 
market value was to be ascertained or 
paid. The case cited by learned Coun- 
sel for the appellant, where the terms 
of the lease were very obviously dif- 
ferent, could not advance the lessee’s 
claim, 


6. We may mention that the 
High Court had made an observation, 
in the course of recording its conclu- 
sions, which made it appear that what 
‘was made subject to the payment of 
50% of the market value of the build- 
ing was only the right of the lessor to 
sell the property. On a reading the 
judgment as a whole, it is evident that 
all that the High Court meant to con- 
vey was that the rights of ownership 
were subjected to a liability incurred 
by the lessor to pay the stipulated sum 
in any event. Any further liability to 
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allow the Tessee to retain possession 
until the sum payable was actually 
ascertained or any other event took 
place is not to be found here. The 
ascertainment of the exact amount of 
the liability undertaken was, in our 
opinion, a separable matter referable 
to arbitration. No sufficient ground 
has been made out for disturbing this 
interpretation of clause 6 of the deed 
by the High Court. 

T. Another question argued by 
Jearned Counsel for the appellant was 
that the Respondents Lessors had 
themselves placed an interpretation 
upon the lease deed which ought, even 
if it does not affect our interpretation 
of the deed, to be taken into account 
by the Rent Controller before passing 
an order of eviction in the pending 
proceedings. The lessors had stated, 
in their application under Section 13 
of the Act: “The petitioners have 
undertaken to abide by the terms of 
the lease agreed to between the parties 
relating to the compensation payable 
by them before getting actual posses- 
sion of the picture house.” No 
commas separate the term relating to 
liability to pay compensation from 
the right to get actual possession. 

8. It may be that the applica~ 
tion was rather loosely or inaccurate- 
ly worded. We have not been shown 
any undertaking given to the Rent 
Controller, . apart from the assertion 
quoted above from the application 
under Section 13 of the Act. And, 
no order of the Controller on any 
such supposed undertaking has been 
placed before us. ‘The parties had 
hotly contested before the Controller 
as well as the High Court what the 
exact meaning of the clause under 
consideration was. It could, there- 
fore, not be either expected or as- 
sumed that the application under Sec- 
tion 13 would contain an acceptance 
of the very interpretation put for- 
ward on behalf of the lessees and de- 
nied by the lessors. The language of 
the alleged undertaking was certainly 
not so clear and unequivocal as to lead 
to that inescapable inference. Moreover, 
ho argument seems to have been ad- 
vanced on the strength of this alleged 
undertaking before either the Con- 
troller or the High Court. We, there- 
fore, refrain from deciding the ques- 
tion whether there was any such 
undertaking before the Controller 
which, quite apart from the con- 
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tract embodied in the deed, should 
affect the discretion of the Control 
ler in passing an eviction order. All 
we need say here is that the mean~ 
ing of the terms of the lease, inter- 
preted by us also, is not affected by, 
the alleged undertaking. 


9. For the reasons given above, 
we dismiss this appeal with costs. 


Appeal dismissed, 


| H 
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S. M. SIKRI, C. J., A. N. RAY. D. G, 
PALEKAR, M. H. BEG AND S, 
N. DWIVEDI, JJ. 

The Secretary, Government of 
Madras, Home Department and an- 
other, Appellants v. Zenith Lamps and 
Electrical Ltd., Respondent. 


Civil Poea No. 293 of 1967, D/-~ 
10-11-1972 

Index ‘Notet— (A) Constitution of 
India, Sch. 7, List 2, Entry 3 — ‘Fees 
taken in Courts’ — Nature of -— 
“Fees taken in Court” cannot be 
equated to ‘taxes’ — (X-Ref.a:— 
Arts. 265 and 266). f 


; Brief Note:— (A) ‘Fees taken in 
Court’? are not taxes, for if it were so, 
the word ‘taxes’ would have been 
used or some other indication given. 
Taxes that can be levied by the Union 
are mentioned in List I from Entry 82: 
fn List II taxes that can be imposed 
start from Entry 45, the very use of 
the words ‘not including fees taken 
in any Court’ in Entry 96, List I, and 
Entry 66, List II shows that they 
would otherwise have fallen within 
these entries. (Para 30) 


The separate mention of ‘fees 
taken in Court’? in the Entries 77 and 
3 of Lists 1 and 2 -respectively of 
Schedule 7 has no other significance 
than that they logically come under 
entries dealing with administration of 
justice and Courts. If these words 
had not been separately mentioned in 
List I, Entry 77 and List II, Entry 3, 
the Court fees would still have been 
levied under List I, Entry 96 and 
List II, Entry 66. (Para 29) 
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The fees taken in Courts and the 
fees mentioned in Entry 66, List I 
are of the same kind, They may differ 
from each other only because they 
relate to different subject matters and 
the subject matter may dictate what 
kind of fees can be levied convenient- 
ly, but the overall limitation is that 
fees cannot be levied for the increase 
of general revenue. For instance if 
2 state were to double Court fees 
with the object of providing money 
for the road building or build- 
ng schools, the enactment would 
2e held to be void. Observations of 
Mootham, J. in AIR 1960 All 462 
YB), Overruled. (Para 45), 


In a case concerned with the ad- ` 
ninistration of civil justice in a state 
the fees must have relation to the 
idministration of civil justice. While 
evying fees the appropriate legisla- 
‘ure is competent to take into account 
all relevant factors, the value of the 
subject matter of the dispute, the vari- 
jus steps necessary in the prosecu- 
ion of a suit or matter, the entire 
ost of the upkeep of Courts and off- 
‘ers administering civil justice, the 
vexatious nature of a certain type of 
itigation and other relevant matters. 
t is free to levy a small fee in some, 
tases, a large fee in others, sub- 
ect of course to the provisions 
ff Article 14. But one thing the 
egislature ` is not competent to do, 
ind that is to make litigants contri- 
zute to the increase of general public 
‘evenue. In other words, it cannot 
ax litigation, and make litigations 
yay, say for road building or educa- 
ion or other beneficial schemes that 
1 state may have. There must be a 
xoad correlationship with the fees 
‘ollected and the cost of administra- 
ion of civil justice. Whenever the 
state Legislature generally increases 
‘ees it must establish that it is neces- 
ary to increase Court fees in order 
o meet the cost of administration 
xf civil justice. As soon as the broad 
‘orrelationship between the cost of 
idministration of civil justice and the 
evy of Court fees ceases, the imposi- 
ion becomes a tax and beyond the 


‘competence of the State Legislature. 
t is for the state to establish that 
vhat has been levied is Court fees 


xoperly so called and if there is any 
mhancement the State must justify 
he enhancement. (Paras 31, 32) 
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Fees and taxes are both revenue 
for the benefit of the state. The 
fact that one item of revenue is credit- 
ed to the consolidated fund is not con~ 
clusive to show that the item is a tax. 
The constitution did not contemplate 
it to be an essential element of a 
fee that it should be credited to a 
separate fund and not to a consolidat- 
ed fund. (Case law discussed). 
Observations of Dayal, J. in AIR 1960 
All 462 (FB), Approved, 

(Paras 33, 42, 45) 


Index Note :— (B) Constitution of © 
India, Art. 226 — Writ Petition chal- 
lenging increase of Court fees under 
R. 1, High Court Fees Rules 1956 and 
provisions of Madras Court Fees and 
Suts Valuation Act (1955) — Sup- 
plemental counter affidavit filed in 
course of arguments containing state- 
ments that the expenditure on ad- 
minstration of justice was higher than 
the receipts — Figures given in that 
affidavit requiring scrutiny — Held 
that the High Court could not dispose 
of the petition without giving oppor- 
tunity to petitioner to file affidavit or 
affidavits in reply to supplemental 
counter affidavit — ILR (1968) 1 Mad 
247, Reversed. (Paras 51, 53) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1182 = (1971) 2 SCA 
222, The Indian Mica and 
Micanite Industries Ltd. v. 
The State of Bihar 

AIR 1962 Bom 106 = ILR (1962) ° 
Bom 208, Central Provinces 
Syndicate (Pvt.) Ltd. v. 
Commr. of Income-tax, 
Nagpur 

AIR 1960 All 462 = ILR 
(1960) 1 All 429 (FB), Khacheru 
Singh v. S. D. O., Khurja 


47 


43, 
44, 45, 46 


AIR 1954 SC 282 = 1954 SCR 
1005,The Commr. Hindu 
Religious Endowments, 
Madras v. Sri Lakshmindra 
Thirtha Swamiar of Sri 
Shirur Mutt . 33, 34 
43, 44 

AIR 1954 SC 400 = 1954 SCR 
1046, Mahant Sri Jagannath 
Ramanuj Das v. The State of 
Orissa 

(1950) AC 87, Attorney-General 
for British Columbia v. 
oe and Nanimo Rly 


43 


37 
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ATR 1918 PC 188 = ILR 43 


Bom 507, Rachappa Subrao 
v. Shidappa Venkatrao 41 


The following Judgment of the 
Court was delivered by 

SIKRI, C. J.:— This appeal, by 
certificate granted by the High Court 
is directed against the judgment 
dated March 31, 1967 of the High 
Court of Madras, in Zenith Lamps and 
Electricals Ltd. v. Registrar, High 
Court, Madras given in Writ Peti- 
tion No. 1743 of 1964 (and Writ Peti- 
tion No. 3891 of 1965). (reported in 
ILR (1968) 1 Mad 247). Messrs. Zenith 
Lamps and Electrical Limited, res- 
pondent before us and hereinafter 
referred to as the petitioner, intended 
to file a suit in the Madras High 
Court, on the original side, claiming 
a relief valued at Rupees 2,06,552, 
against the Revenue. The petitioner 
filed Writ Petition No. 1743 of 1964 
on the question of Court-fee payable 
on the intended suit, praying that the 
High Court may be pleased to issue a 
writ of mandamus or other direction 
or order declaring Rule 1 of the High 
Court Fee’s Rules 1956 and the pro- 
visions of the Madras Court Fees 
and Suits Valuation Act (Madras Act 
XIV of 1955) to be invalid and ultra 
vires in so far as they relate to the 
levy of fee’s on ad valorem scale. It 


was contended that Rule 1 of the 
High Court Fees Rules, 1956, was 
void and ultra vires because the 


Madras Court Fees and Suits Valua- 
tion Act (XIV of 1955) which had 
been applied in these Rules was 
void and ultra vires. Various reasons 
were given in the petition for alleg- 
ing that the impugned Rule was void. 
It was stated inter alia that there 
was no justification at all for the in- 
crease of Court-fees in 1955 and 1956 
on the basis of civil litigants being 
made to pay fees covering the ex- 
penditure on civil litigation. It was 
alleged that “whenever an increase 
is contemplated, it is for the autho- 
rity to justify by facts and figures 
such increase by showing that the 
actual expenditure at the time ex- 
ceeds the fee income.” The petitioner 
alleged that “Judged by this test, 
the increases of 1955 were with- 
out any legal or actual justification.” 
It was further alleged that the State 
was proceeding on the basis that the 
Court-fees had to compensate the 
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Government both for the cost of 
civil as well as criminal administra- 
tion, which was unwarranted. In 
ground D it was alleged: 


“From the figures of 1963-64 
available from the budget for 1964-65, 
it is seen that the fees levied ex- 
ceeds the cost of administration of 
civil justice. The figures have fur- 
ther to be scrutinised and amended 
so that inadmissible items such as 
fees of Government’s Law Officers are 
eliminated as it is not the duty of 
litigant public generally to bear the 
expense of the State’s Law Officers.” 


2. In ground E it was alleged 
that it was ultra vires and inequit~ 
able to levy an ad valorem fee 
without limit from the petitioner in 
a single proceeding. 

3. Various other reasons were 
given but it is not necessary to set 
them out. 

4. The State filed an affidavit 
in reply maintaining that Rule 1 
of the High Court Fees Rules, 1956 
and the Madras Court Fees and Suits 
Valuation Act, 1955 (Madras Act XIV 
of 1955) were legal and valid. It 
was stated that the rates of fees 
prescribed under the Court Fees Act 
-of 1955 were not excessive and that 
the levy did not amount to a tax on 
litigants. The State gave figures to 
show thatthe expenditure on the ad- 
ministration of justice was higher 
during the vear 1954-55 than the fees 
realised. The State rebutted the 
contention 


administration and the 


aad 


that the cost of criminal 
fees paid to . 


Government. Law Officers should not - 


be taken into account in 
Court-fees. 


justifying 


5. This affidavit was filed on` 


March 6, 1965. It appears that a sup- 
plemental counter-affidavit on behalf 
of respondents 2 and 3 was filed on 


October 11, 1966. In this affidavit 
various statements were given to 
show that the expenditure on the 


administration of 
than the receipts. 


6. The petitioner took objec- 
tion to the filing. of the supplemental 
counter-affidavit at that stage because 
it was filed after the arguments had 


justice was higher 


started. It was contended that the 
figures given in the counter-affidavit 
would require drastic scrutiny. It 


was also alleged that various inad- 


1973 


missble items had been taken into 
account: for example, the expenditure 
on law officers had been taken into 
consideration. 


T. The High Court struck 


down the levy found in Article 1 of- 


Schedule 1 of the Madras Court Fees 
and Suits Valuation Act, 1955, in its 
application to the High Court. As it 
was not contended before the High 
Court that the result of striking down 
Article 1 of Schedule 1 in its applica- 
tion to the High Court would neces- 
sitate the declaration of the invalidity 
of the entire Court Fees Act, it re- 
frained from examining the position. 

8. The State having obtained 
certificate of fitness filed the appeal 
which is now before us. We may 
mention that the petitioner was not 
interested in pursuing the appeal and 
it prayed that if the appeal is decided 
against it no order may be made 
against it for costs in the circum- 
stances of the case. 


9. We issued notice to the 
Advocates-General and a number of 
States have appeared before us. 


10. The first question that 
arises out of the arguments addressed 
to us is: what is the nature of “fees 
taken in Court” in Entry 3, List II, 
Schedule VII of the Constitution? 
Are they taxes of fees or are they 
sui generis? Is it necessary that there 
should Þe correlationship between 
‘fees taken in Cour? and the cost 
of administration of civil justice? 
Dr. Syed Mohammed has on behalf 
of the State of Kerala urged that 
fees taken in Court are taxes simpli- 
citer. The Advocate-General of Madras 
urged that they are sui generis and, 
that they are more in the nature of 
taxes than in the nature of fees. 
Mr. Tarkunde has urged that it would 
be wrong to regard them a& ‘fees’ 
of the same nature as fees in Entry 66, 
List II. The answer depends on the 
correct interpretation of various en- 
tries in the three Legislative Lists and 
several articles of the Constitution, In 
the background must be kept the 
history of fees taken in Courts in the 
past both in England and India. 


11. Let us first look at the 
background. According to Holdsworth 
History of English Law — W. S. Holds- 
worth — Seventh Edn. Vol. 1, pages 
252-254, the Judges, from the first were 
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paid salaries by the Crown which in 
the course of years were increased. 
“But from the earliest times, the sala- 
ries of the Judges had not formed their 
only source of income. Though they 
did not hold their offices as their 
freeholds, though they could be dis- 
missed by the Crown, they neverthe- 
less drew a considerable part of their 
income from fees.” “When the income 
of the Judges from fees was taken 
away in 1826 their salaries were raised 
from £2400 a year to 5500.” 

12. As far as the officials of 
the courts were concerned ‘the earliest 
information which we get about the 
Officials of the courts of common law 
shows that they were paid almost en- 
tirely by fees. In fact it would be 
true to say that the official staff of all 
the central courts (except the Lord 
Chancellor and the Judges) was al- 
most entirely self-supporting.” “But 
probably the largest part of the remu- 
neration of the official staff of the 
courts came from fees in connection 
with the very numerous acts that must 
be done to set and keep in motion the 
complicated machinery of the courts, 
from the issue of the original writ to 
the execution of final judgment.” 
(Holdsworth — p. 256). 

13. In the Dictionary of En- 
glish Law by Earl Jowitt (Vol. 1 p. 
791) it is stated: 

“Fees, perquisites allowed to offi- 
cers in the administration of justice, as 
a recompense for their labour and 
trouble, ascertained either by Acts of 
Parliament, by rule or order of court, 
or by ancient usage in modern times 
frequently commuted for a salary, 
e.g. by the Justices Clerks Act, 1877.” 

“Although, however, the officers 
of a court may be paid by salary in- 
stead of the fees, the obligation of sui- 
tors to pay fees usually remains, these 
fees being paid into the fund out of 
which the salaries of the officers are 
defrayed, In the Supreme Court they 
are collected by means of stamps 
under the judicature Act, 1875, Sec- 
tion 26, and order of 1884, and the 
Supreme Court Fees Order, 1930 (as 
amended).” 


“The mode of collecting fees in a 
public office is under the public office 
Fees Act, 1879 (repealing and replac- 
ing the Public Office Fees Act, 1866), 
by stamps or money, as the Treasury 
may direct.” 
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14, At present “the Lord Cha- 
neellor has also power, with the con- 
sent of at least three judges of the 
Supreme Court and the concurrence 
of the Treasury, to fix fees to be taken 
in the High Court and the Court of 
Appeal or in any court created by 
commission. Under the powers referr- 
ed to, the Rules of the Supreme Court, 
1883 and the Supreme Court Fees 
Order, 1930 were made”. vide Hals- 
pass Laws of England, Vol. 9 pp. 422~ 

23. 


15. The English history shows 
that a very close connection existed 
between fees and cost of administra- 
tion of civil justice. In the beginning, 
they were directly appropriated by the 
court officials. The existing law shows 
that fees are not taxes. It is not usual 
to delegate taxing powers to judges. 

16. Tu India according to the 
Fifth Report on East India Affairs 
Vol. 1 (1812) chapter, ‘The civil courts 
of justice’, “the 
part of the value of property recover- 
ed in a court of judicature seems to 
be considered in most, parts of the 
Indian Peninsula as the compensation 
or fee due to the ruling power for the 
administration of justice’. This was 
abolished on the accession of the Bri- 
tish power to the Government of Ben- 
gal, and in lieu of it, the introduction 
of a small percentage on the institu- 
tion of a suit has been noticed. 

17. The first legislative mea~ 
sure which has been brought to our 
notice is the Bengal Regulation 
XXXVIII of 1795. In the preamble, it 
is stated that the establishing of fees 
on the institution and trial of suits, 
and on petitions presented to the 
courts was considered the best method 
of putting a stop to the abuse of bring- 
ing groundless and litigious suits. There 
are various sections of the Regulation 
which allow fees to be appropriated 
by the Judges. 

18. In Section 11 (4) it was laid 
down: 

"The Munsiffs are to appropriate 
the fees they may collect under this 
section, to their awn use, as a compen- 
sation for their trouble and an inde- 
mnification for the expense which 
they may incur in the execution of the 
duties of their office”. 

19. Similarly under S. III (6), 
the “Register” (Registrar?) was entitled 
to appropriate the fees, collected under 
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this section. Similarly sub-sec. (7) of 
Section IIT enabled the Commissioners 
to appropriate the fees. But fees under 
Section IV to be paid on the trial of 
suits, tried in the first instance by the 
Judges of the Zillah and City Courts 
or by their Registers (Registrars?) were 
to be carried to the account of Govern- 
ment. Similarly various other fees 
were carried to the account of Govern- 
ment. 


, 20. In the preamble to Bengal 
Regulation VI of 1797, the object is 
stated to be to discourage litigations, 
complaints and the filing of super- 
fluous exhibits and the summoning of 
unnecessary witnesses on the trial of 
suits and also to provide for defici- 
ency which would be occasioned in 
the public revenue by abolition of the 
police tax as well as to add eventual- 
ly public resources, without burdening 
individuals. The same object of dis- 
couraging litigation is stated in cl, 1 
Sat Bombay Regulation VIII of 


21. Tn the Statement of Objects 
and Reasons for the Court Fees Bill, 
1869, it is stated that “the experience 
gained of their (stamp fees) working 
during the two years in which they 
have been in force, seems to be cone 
clusive as to “their repressive effect 
on the general litigation of the coun- 
try.” It is, therefore, thought expedi- 
ent to make -a general reduction in 
the rates now chargeable on the insti- 
tution of Civil suits, and to revert to 
the principle of a maximum fee which 
obtained under the former law.” 

22. Later it is stated: 


“As some measure of compensa- 
tion for the loss of revenue which is 
expected to result from the general 
reduction of fees, it is proposed to dis- 
continue the refund of any portion of 
the amount levied on the first insti- 
tution ‘of suits, and also to raise the 
fees heretofore chargeable on probates 
and letters of administration granted 
under the Indian Succession Act, and 
on certificates issued under Act 
XXVII of 1860, to the Ad Valorem 
rates leviable under the English law 
in like cases.” 


23. The Bill was designed to 
contain in one enactment the whole 
of the existing law relative to fees 
Jeviable in all courts of justice where- 
as previously fees were leviable under 
various Acts. 
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24. This brief resume of the 
history shows that the court fees were 
levied sometimes with the object of 
restricting litigations; sometimes with 
the object of increasing revenue. But 
there is no material to show that when 
the latter was the objective whether 
the cost of administration of civil jus- 
tice was more than the fees levied and 
collected. ` 


25. The constitutional question 
with which we are concerned could 
not arise before the enactment of the 
Government of India Act, 1935 be- 
cause even if fees taken in courts were 
taxes on litigation, there was no bar 
to the levy of taxes on litigation. 


_ 26 Various Judges have spo- 
ken about the nature of court fees. 
In the judgment under appeal, ILR 
(1968) 1 Mad. 247, 311-315 refer- 
ence has been made to their observa- 
tions but those Judges were not faced 
with the constitutional problem with 
which we are concered. Some describ- 
ed fees as one form of taxation, some 
regarded it as taxes for services 
rendered by the court or work done 
by the court or as price payable to 
Government for the trial of the suit. 


27- ` This background does not 
supply a sure touchstone for the de- 
termination of the question posed in 
the beginning of the judgment, but it 
does show that fees taken in court 
were not levied as taxes, and the cost 
of administration was always one of 
the factors that was present. In its 
origin in England fees were meant for 
officers and judges. In India indeed 
Section 3 of the Court Fees Act, 
1870 mentions “fees payable for 
the time being to the clerks and 
officers”. Section 15 of ‘the Indian 
High Courts Act, 1861, also spoke 
of fees to be allowed to sheriffs, 


Ferera and all clerks and officers of 
Court.” We will therefore have to in- 
terpret the relevant Entries and vari- 
ous Articles of the Constitution in 
order to ascertain the true nature of 


Court fees. The relevant Entries of 
the Constitution are; 

“List I Entry 77: Constitution, 
organisation, jurisdiction and power 


of the Supreme Court (including con- 
tempt of such Court), and the fees 
taken therein; persoris entitled to pra- 
ctice before the Supreme Court”, 
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“List I Entry 96: Fees in respect 
of any of the matters in this List, but 
not including fees taken in any Court”. 


‘List II Entry 3: Administration 
of justice, constitution and organisation 
of all courts, except’ the Supreme 
Court and the High Court officers and 
Servants of the High Court; procedure 
ins rent and revenue courts fees taken 
in all courts except the Supreme 
Court.” 

_ “List II, Entry 66: Fees in respect 
of any of the matters in this list, but 
not including fees taken in any Court.” 

“List III Entry 13: Civil procedure, 
including all matters included in the’ 
Code of Civil Procedure at the com- 
mencement of this Constitution, limi- 
tation and arbitration”. 

“List ITI Entry 47: Fees in respect 
of any of the matters in this List, but 
not including fees taken in any court”. 

28. It will be noticed that the 
‘fees taken therein i.e. in Supreme 
Court’ in List I Entry 77 have been 
excluded from List I Entry 96. Simi- 
larly the ‘fees taken in all courts 
included in List II Entry 3 have been 
excluded from List II Entry 66. In 
List III Entry 47 ‘fees taken in any 
court’ have been excluded , What. is 
the significance of this exclusion? 
Does the Constitution regard ‘fees 
taken in court’ as being different from 
‘fees leviable under List I Entry 96, 
fee ee, 66 and in List III Entry 


Ri 29. Tt seems to us that the 
separate mention of ‘fees taken in 
court’ in the Entries referred to above 
has no other significance than that 
they logically come under Entries deal- 
ing with administration of Justice 
and courts. The draftsman has follow- 
ed the scheme designed in the Court 
Fees Act, 1870 of dealing with fees 
taken in court at one place. If it was 
the intention to distinguish them from 
fees in List II Entry 66, surely some 
indication would have been given by 
the language employed. If these words 
had not been separately mentioned in 
List I, Entry 77 and List II, Entry 3 
the court fees would still have been 
levied under List I Entry 96 and List 
II Entry 66. 


30. It seems plain that ‘fees 
taken in court’ are not taxes, for if it 
were so, the word ‘taxes’ would have 
been used or some other indication 
given. It seems to us that this conclu- 
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sion is strengthened by two considera- 
tions, First, taxes that can be levied 
by the Union are mentioned in List I 
from Entry 82; in List II taxes that 
can be imposed start from Entry 45. 
Secondly, the very use of the words 
‘not including fees taken in any court’ 
in Entry 96 List I, and Entry 66 List 
II, shows that they would otherwise 
have fallen within these Entries. It 
follows that ‘fees taken in Court’ can- 
not be equated to ‘Taxes’. If this is 
so, is there any essential difference be- 
tween fees taken in court and other 
fees? We are unable to appreciate why 
the word ‘fees’ bears a different mean- 
ing in Entry 77, List I and Entry 96 
List I or Entry 3 List II and Entry 66 
List II. All these relevant cases on the 
nature of ‘fees’ were reviewed in the 
Indian Mica and Micanite Industries 
Ltd. v. The State of Bihar, AIR 1971 
SC 1182 at p. 1186, by Hegde J. and 
he observed: 


“From the above discussion, it is 
clear that before any levy can be up- 
held as a fee, it must be shown that 
the levy has reasonable correlation- 
ship with the services rendered by the 
Government. In other words, the levy 
must be proved to be a quid pro quo 
for the services rendered, But in these 
matters it will be impossible to have 
an exact correlationship. The correla- 
tionship expected is one of a general 
character and not as of arithmetical 
exactitude.” 


si. But even if the meaning is 
the same, what is ‘fees’ in a particular 
case depends on the subject-matter in 
relation to which fees are imposed. In 
this case we are concerned with the 
administration of civil justice in a 
State. The fees must have relation to 
the administration of civil. justice. 
While levying fees the appropriate 
legislature is competent to take into 
account all relevant factors, the value 
of the subject matter of the dispute, 
the various steps necessary in the pro- 
secution of a suit or matter, the entire 
cost of the upkeep of courts and offi- 
cers administering civil justice, the 
vexatious nature of a certain type of 
litigation and other relevant matters. 
It is free to levy a small fee in some 
cases, a large fee in others, subject of 
course to the provisions of Art. 14. 
But one thing the Legislature is not 
competent to do, and that is to make 
litigants contribute to the increase 
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of general public revenue. In other 
words, it cannot tax litigation, and 
make litigations pay, say for road 
building or education or other benefi- 
cial schemes that a State may have. 
There must be a broad correlation- 
ship with the fees collected and the 
cost of administration of civil justice. 

Š We may not dispose of 
other arguments addressed to us. We 
are not able to interpret the phrase 
“fees taken in court’ to mean that it 
described fees which were actually 
being taken before the Constitution 
came into force. If this was the mean- 
ing, no fees could be levied in the 
Supreme Court because the Supreme 
Court did not exist before the Consti- 
tution came into force and no fees 
were being taken therein. This would 
render part of the Entry of List I nu- 
gatory. 

33. It was urged that various 
Articles in the Constitution show that 
fees taken in Courts are taxes. For 
instance, by virtue of Art. 226 all fees, 
being revenues ofthe State will have 
to be credited tothe consolidated fund. 
But this court has held that the fact 
that one item of revenue is credited to 
the Consolidated Fund is not conclu- 
Sive to show that the item is a tax. In 
the Commissioner, Hindu Religious 
Endowments, Madras v. Sri Lakshmi- 
dra Thirtha Swamiar of Sri Shirur 
Mutt, 1954 SCR 1005 = (AIR 1954 SC 
282), it was held: 

“A tax is a compulsory exaction 
of money by public authority for pu- 
blic purposes enforceable by law and 
is not payment for services rendered. 
It is not possible to formulate a defi- 
nition of fees that can apply to all 
cases as there are various kinds of 
fees. But a fee may generally be de- 
fined as a charge for a special service 
rendered to individuals by some 
governmental agency. The amount of 
fee levied is supposed to be based on 
the expenses incurred by the Govern- 
ment in rendering the service, though 
In many cases such expenses are arbi- 
trarily assessed. . 
The distinction between a tax and a 
fee lies primarily in the fact that a tax 
is levied as part of a common burden, 
while a fee is a payment for, special 
benefit or privilege”. 

34. Our attention was invited 
to Art. 199 (2) which provides that a 
bill shall not be deemed to be a Money 
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Bill by reason only that it provides 
for...... the demand or payment of fees 
for licences or fees for services ren- 
dered. It was suggested that as Court 
fees were not for services rendered 
they would have to be levied by 
means of a Money Bill. It seems to us 
that this argument proceeds on an 
assumption that fees taken in court 
are not for services rendered. Refer- 
ence to Art. 227 and Art. 366 (28) does 
not throw any light on the problem 
before us. 


35. In 1954 SCR 1005 at p. 1042 
m= (ATR 1954 SC 282), reference was 
made by Mukherjea, J. to Essays in 
Taxation by Seligman. We may here 
refer to some other passages which 
have reference to court fees. 


“The distinction between fees and 
taxes, although sometimes ascribed to 
Rau, is really much older. Adam Smith 
already speaks of certain expenses 
‘which are laid out for the benefit of 
the whole society”. “It is reasonable, 
therefore”, he adds, “that they should 
be defrayed by the general contribu- 
tion of the whole society, all the dif- 
ferent members contributing as nearly 
as possible in proportion to their res- 
pective abilities’. These, as he after- 
ward explains, are taxes. On the other 
hand, he speaks of certain outlays, as 
for justice, for “persons who give oc- 
casion to this expense.” and “who are 
most immediately benefited by this 
expense.” The expenditure, therefore, 
he thinks, “may very properly be de- 
frayed by the particular contributions 
of those persons”, that is, by fees of 
court. And he extends this principle 
to tolls of roads and various other ex- 
penses.” 


“This point of view helps us out 
of a diffculty as the line of clea- 
vage between fees and taxes. Thus, if 
a charge is made for the cost of judi- 
cial process, the payment is a fee, be- 
cause of the special benefit to the liti- 
gant. If no charge is made, the cost 
of the process must be defrayed by 
general taxation and the litigant pays 
his share jin general taxes. If the 
charge is so arranged as to bring in a 
considerable net revenue to the gov- 
ernment the payment bythe litigant 
is a tax, not a general tax on all tax- 
payers, but a special tax on litigants, 
like the tax on law suits in some of 
our Southern Commonwealths. The 
character of fee disappears only sec- 
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ondarily because the principle of cost 
is deviated from, but primarily be- 
cause the special benefit to the litigant 
is converted in the first case into a 
common benefit shared with the rest 
of the community, and in the 
second case into a special burden. The 
failure to grasp the basis of this dis- 
tinction, which is equally true of other 
fees, has confused many writers.” 

36. A great deal of stress was 
laid by Mukherjea, J. at p. 1044 on 
the fact that the collections in that 
case went to the Consolidated Fund. 
He, however, said that that in itself 
might not be conclusive. But as Art. 366 
requires that all revenues received by 
the State have to go the Consolidated 
Fund, not much stress can be laid on 
this point, i 

3T. Reliance was placed on two 
cases decided by the Privy Council. In 
Attorney-General for British Colum- 
bia v. Esquimalt and Nansimo Rly. Co., 
(1950) AC 87 at pp. 120, 121 a case from 
Canada, question (7) was put thus: 

Is the Esquimalt and Nansimo 
Railway liable to tax (so-called) for 
forest protection imposed by S. 123 of 
the ‘Forest Act’ (later corrected to 
Section 121) of the Forest Act......... in 
connection with its timber lands in 
the island railway belt acquired from 
Canada in 1887? In particular does 
the said tax (so called) derogate from 
the provisions of Section 22 of the Act 
of 1883”? 

38. The Privy Council observ- 
ed: 

“The question is a short one. The 
exemption conferred by Section 22 is 
given in the words “the lands......... 
is no context to give the word “taxa- 
tion” | any special meaning and the 
question comes.to this: “Is the impost 
charged by S. 124 of the Forest Act 
‘taxation’ within the ordinary signifi- 
cance of that word?” f 
_ 39 After examining the provi- 
sions of Pt. XI of the Act, consisting 
of Ss. 95 to 127, which dealt with 
what is described as “Forest Protec- 
tion”, the Privy Council observed: 


“The levy has what are, undoubt- 
edly, characteristics of taxation, in 
that it is imposed compulsoriiy by the 
State and is recoverable at the suit of 
the Crown.” 

40. This case is distinguishable 
because the Privy Council did not have 
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to deal with fees and taxes but inter- 
preted the word ‘taxation’ in S. 22 of 
the Act to mean a compulsory levy by 
the State. Whether it was fees or taxes 
did not matter. The only question was 
whether it was a compulsory levy. 


; 41, In Rachappa Subrao v. Shi- 
dappa Venkatrao, ILR 43 Bom 507 = 
(AIR 1918 PC 188) before the Privy 
Council for the first time objection 
was raised that the suit, out of which 
the appeal arose, was rot triable by 
the First Class Subordinate Judge, It 
was argued that this was the result of 
provisions contained in the Court 
Fees Act 1870 andthe Suits Valuation 
Act, which, it was said, imposed noti- 
onal value on the property as distinct 
from its real value and that this no- 
tional value was less than Rs. 5000/-. 
It was in this context that the Privy 
Council observed: 

“Their Lordships are of opinion 
that they would not be justified in as- 
sisting an objection of this type, but 
more than that, they hold that even 
the technicality on which the defen- 
dant relies cannot prevail. 


The Court-Fees Act was passed 
not to arm a litigant with a weapon of 
technicality against his opponent, but 
to secure revenue for the benefit of 
the State. This is evident from the 
character of the Act, and is, brought 
out by Section 12, which makes the 
decision of the First Court as to value 
final as between the parties and en- 
ables a Court of appeal to correct any 
error as to this, only where the First 
Court decided to the detriment of the 
revenue. 

The defendant in this suit seeks 
to utilise the provisions of the Act, not 
to safeguard the interest of the State, 
but to obstruct the plaintiff, he does 
not contend that the Court wrongly 
decided to the detriment of the reve- 
nue, but that it dealt with the case 
without jurisdiction”. 

42. We are unable fo appreci- 
ate how this case assists the appellant. 
Fees and taxes are both revenue for 
the benefit of the State. At any rate 
the Privy Council was not concerned 
with the interpretation of legislative 
entries, where a sharp distinction is 
drawn between fees and taxes. 

43. Two High Courts have up- 
held the levy of increased court fees 
and the learned Advocate-General 
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strongly relied on them. In Khacheru 
Singh v. S. D. O. Khurja, ILR (1960) 1 
All 429=(AIR 1960 All 462) (FB) a 
petition under Art. 226 was presented 
with a fee of Rs, 5/-, while by virtue 
of the Court Fees (Uttar Pradesh 
Amendment) Act, 1959, the fee levi-. 
able was Rs. 50/-. The latter fee was 
held to fall within Entry 3 List IDL 
Mootham, C. J. held that because court 
fees were not appropriated for any 
specific purpose but formed part of 
the general revenues of the State, these 
were neither tax nor fees as defined in 
1954 SCR 1005 = (AIR 1954 SC 282) 
and Mahant Sri Jagannath Ramanuj 
Das v. The State of Orissa, 1954 SCR 
a = (AIR 1954 SC 400). He observ- 
ed: 


“It is not an exaction imposed 
without reference to any special bene- 
fit conferred on the payers, for it is 
imposed only on those persons who 
wish to file documents, the filing of 
the document or the obtaining of the 
copy being of direct benefit to the 
person concerned. It would appear 
oe not to be a tax as so defin-~ 
ed”, i 


44, He went on ‘to observe, 
and here, with respect, he made a mis- 
take: “Nor clearly is it a fee as so de~ 
fined if only for the reason that the 
moneys realized have not been set 
apart but have merged in the public 
revenue of the State”, Mukherjea, J. 
in 1954 SCR 1005 = (AIR 1954 SC 
282) had said that this fact was not 
conclusive and in view of Art. 266 of 
the Constitution, it could not be 
conclusive. Mootham, C. J. in ILR 
(1960) 1 All 429 = (AIR 1960 All 462 
(FB) observed: 


“It clearly follows, T think, from 
the fact that the fees or other money 
taken by the Supreme Court or a 
High Court are to be credited to the 
Consolidated Fund that such fees can- 
not be fees of the kind which the 
Supreme Court had under considera- 
tion for an essential characteristic of 
such a fee is that it shall be set apart 
and not merged in the general reve- 
nue of the State. It accordingly ap- 
pears that there exists another class 
of imposition, also called a fee in 
the Constitution which differs from 
the type of fee which the Supreme 
Court had under consideration and 
that the definition of fee to be found 
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in the three Supreme Court decisions 
of 1954 is not exhaustive”. 


45. With respect, the fees 
taken in courts and the fees mention- 
ed in Entry 66 List I are of the same 
kind. They may differ from each 
other only because they relate to dif- 
ferent subject matters and the subject 

-matter may dictate what kind of fees 
can be levied conveniently, but the 
overall limitation is that fees cannot 
be levied for the increase of general 
revenue. For instance if a State were 
to double court fees with the object of 
providing money for road building or 
building schools the enactment would 
be held to be void. Dayal J. correctly 
observed in ILR (1960) 1 All 429 = 
(AIR 1960 All 462) (FB). 


“The expression “the fees taken 
therein” in item No, 77 of List I and 
“fees taken in all courts except the 
Supreme Court in item No. 3 of List IT 
need not be interpreted to refer to 
such fees which must be credited to 
a separate fund and not to the gene- 
ral fund of India or the State. It fol- 
lows therefore that the Constitution 
did not contemplate it to be an essen- 
tial element of a fee that it be credited 
to a separate fund and not to the Con- 
solidated Fund”. 


46. But the High Court in ILR 
(1960) 1 All 429 = (AIR 1960 All 462 
(FB)) did not meet the argument of 
the learned counsel that as the State 
Government was already making a 
very large profit out of court-fees, the 
entire amending Act of 1959 increas- 
ing those fees is ultra vires. It seems 
to us that whenever the State Legis- 
lature generally increases fees it must 
establish that it is necessary to: “in- 
crease court fees in order to meet the 
cost of administration of civil justice. 
As soon as the broad correlationship 
between the cost of administration of 
civil justice and the levy of court fees 
ceases, the imposition becomes a tax 
and beyond the competence cf the 
State Legislature. a 


47. The Bombay High Court 
in The Central Provinces Syndicate 
(P) Ltd. v. The Commissioner of 
Income-tax, Nagpur, ILR 1962 Bom. 
208 = (AIR 1962 Bom 106) also fell 
into the same error. V. S. Desai, J. 
held that “one of the essential ele- 
ments laid down by the Supreme 
Court as the requisite of a fee, name- 
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Iy, that it must be appropriated to a 
separate fund earmarked to meet the 
expenses of the services has never 
been true of the court fees at any 
time and is also not true of the court 
fees levied after the Constitution...... 
The learned Advocate General, in our 
opinion, is right in saying that the 
levy of court fees for general reve- 
nues has been authorised by the rele- 
vant Entries in the Legislature.” What 
impressed the High Court was that 
“there was however no monetary 
measure of the fees charged flor the ser- 
vices rendered and the levy of the 
fees could also not be said to be in 
proportion to the services rendered”. 


_ AB. We agree with the Madras 
High Court in the present case that 
the fees taken in Courts are not a 
category by themselves and must 
contain the essential elements of the 
fees as laid down by this Court. We 
also agree with the following observa- 
iar) aa (1968) 1 Mad 247 at pp. 340 
a : ' i | 


“If the element of revenue for the 
general purposes of the State pre- 
dominates, then the taxing element 
takes hold of the levy and it ceases to 
have any relation to the cost of ad- 
ministration of the laws to which it 
relates, it becomes a tax. Its validity 
has then to be determined with refer- 
ence to its character as a tax and it 
has to be seen whether the Legislature 
has the power to impose the particular 
tax. When a levy is impugned as a 
exercise of legislative 
power, the State being charged with 
raising a tax under the guise of levy- 
ing a fee, courts have to scrutinize 
the scheme of the levy carefully, and 
determine whether, in fact there is 
correlation between the services and 
the levy, or whether the levy is ex- 
cessive to such an extent as to be a 
pretence of a fee and not a fee in rea- 
lity. If, in substance, the levy is not 
to raise revenues also for the general 
purposes of the State the mere absence 
of uniformity or the fact that it has 
no direct relation to the actual servi- 
ces rendered bythe authority to each 
individual who obtains the benefit of 
the service, or that some of the con- 
tributories do not obtain the same 
degree of service as others may, will 
not change the essential character of 
the levy.” ` 
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49. -The next question that 
arises is whether the impugned impo- 
sitions are fees. The learned Advocate- 
General contended that the State of 
Madras does not make a profit out of 
the administration of civil justice. On 
the contrary it spends money on the 
administration of civil justice out of 
general revenues. 


50. He relied on the supple- 
mental counter affidavit filed on Octo- 
ber 11, 1966. Objection was taken on 
behalf of the respondent in the con~ 
nected civil appeals that this counter- 
affidavit should not be taken into con- 
sideration because it was filed in the 
course of arguments’ and they had no 
opportunity to meet the affidavit. 


51. It seems to us that we can- 
not dispose of this appeal without giv- 
ing opportunity to the respondents to 
file an affidavit or affidavits in reply 
to the supplemental counter affidavit 
dated October 11, 1966 because if we 
take the figures as given and explain- 
ed by the Advocate-General we can- 
not say that the State is making a 
profit out of the administration of 
civil justice. Various items both on 
the receipts side and the expenditure 
side have to be carefully analysed to 
see what items or portion of items 
should be credited or debited to the 
administration of civil justice. 


52. It is true, as held by the 
High Court, that it is for the State to 
establish that what has been levied is 
court-fees properly so-called and if 
there is any enhancement the State 
must justify the enhancement. 


53. We are accordingly con- 
strained to allow the appeal and set 
aside the judgment passed by the High 
Court and remand the case to it. We 
direct that the High Court should give 
an opportunity to the writ petitioners 
to file an affidavit or affidavits in 
reply to the affidavit dated October 
11, 1966, The High Court shall then 
decide whether the impugned fees are 
court fees or taxes on litigants or liti- 
gation. No order as to costs. 


Appeal allowed. 


A. Co-op. Agri. & Ind. Socy. v. Union of India 


ALR 


AIR 1973 SUPREME COURT 734 
(V 60 C 153) 


J. M. SHELAT, A. N. GROVER, K. K 


MATHEW, A. K. MUKHERJEA 
AND Y V. CHANDRACHUD, JJ. 


Anakapalle Co-op. Agr. & 
Industrial Society Ltd. Ete. Ete. 
Petitioners v. Union of India 
others, Respondents.. 


1. Nizamabad Co-op. Sugar Factory, 
2. Nizam -Sugar Factory Ltd., 3. Upper 
Ganges Sugar Mills, 4. M/s. Ganga 
Sugar Corpn, Ltd., 5. Hindustan Sugar 
Mills Ltd., 6. M/s. Mahalakshmi Sugar 
Mills, 7.Delhi Cloth & General Milis 
Co. Ltd., Interveners. 


Writ Petition Nos. 279-283, 293, 
296, 297, 298, 300, 303, 304 and 306 of 
1972, D/- 6-11-1972. 


Index Note :— (A) Essential Com- 
modities Act (1955), S. 3, (3C) — 
Scope—Validity of Levy Sugar Supply 
Control Order 1972. 


Brief Note :— (A) The provisions 
of Section 3 (3C) empowering the 
Central Government to fix different 
prices for different areas take within 
its ambit the fixation of price for the 
zones into which the country may be 
divided. It clearly envisages and con- 
templates the fixation of different 
prices for different areas. It is im- 
material if areas are called zones. 

(Para 5) 


The whole object of having a 
scheme of partial control under which 
60 to 70% sugar has to be sold in 
accordance with the orders made hy 
the Government under Section 3 (f) 
of the Act for which levy price is pay- 
able-and the balance is saleable in the 
free**market will not be defeated, if 
the profit on the free sale of sugar is 
taken into account while considering 
whether a reasonable return has been 
allowed on the capital employed by 
the. sugar producers, The fair price 
has to be determined in respect of the 
entire produce ensuring to the indus- 
fry areasonable return onthe capital 
employed in the business of manufac- 
turing sugar. AIR 1973 SC 53%, 
Followed. (Para 4) 


The loss alleged to have resulted 
to some of the sugar producers cannot 
be attributed to the prices having been 
fixed zonewise. f (Para 16) 
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It is not necesssary that the 
prices should have been fixed unit- 
wise and on the basis of actual costs 
incurred by each unit. Apart from 
the impracticability of fixing the 
prices for each unit in the whole 
country the entire object and purpose 
of controlling prices will be defeated 
by the adoption of such a system. 

(Para 17) 

The averages and weighted aver- 
ages have been properly worked out 
by the Commission for the purpose of 
fixing price in respect of the varying 
figures of different items of cost. The 
method of working out the weighted 
averages is well known in the deter- 
mination of price and has been em- 
ployed in working out the cost struc- 
ture of the sugar industry and fixing 
of sugar prices on prior occasions also 
eg. in 1959 by the Tariff Commis- 
sion. (Paras 20, 21) 


The basis of a fair price will have 
to be built on a reasonably efficient 
and representative cross section on 
whose working cost schedules will 
have to be worked out and price de- 
termined by the Government under 
under Section 3 (3C) of the Act. The 
cost schedule must be such as would 
do justice to the weak and strong 
alike. There can thus be no doubt 
that there was ample and abundant 
justification for continuing and sus- 
taining the zonal system. 

(Para 22) 


It is futile to say that the zoning 
should not have been done statewise. 
If any other system had been follow- 
ed it would have become impossible 
to work out a proper cost schedule 
for the zone. (Para 24) 


The methods followed by the 
Tariff Commission have stood the test, 
of time and Section 3 (3C) itself in- 
corporates or embodies the principles 
which have been followed in price 
fixation of sugar. It is not therefore 
possible to say that the principles 
which the Tariff Commission followed 
in fixing the prices for different zones 
are either not recognised as valid prin- 
ciples for fixing prices or that simply 
because in case of some factories the 
actual cost was higher than the one 
fixed for the zone in which that factory 
was situate the fixation of price be- 
came illegal and was ‘not in accordance 
with the provisions of sub-section (3C). 

(Para 31) 
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The recommendation of Tariff 
Commission to adopt a graded slab 
system of excise duty so as to neutra- 
lise relative cost advantages was not 
accepted by the Government. But 
as the Government was not bound 
to accept every recommendation of 
the Tariff Commission it is not possible 
for the Court to strike down the price 
Control Order. It is for the Govern- 
ment to take an early decision with 
regard to the above recommendation 
of the Tariff Commission. 

(Para 32) 


_ Index Note :— (B) Constitution of 
India, Art. 14—Constitutional validity 
of Levy Sugar Supply Control Order 
1972 as framed under Section 3 (3C) 
of Essential Commodities Act — (X- 
Ref. :— Essential Commodities Act 
(1955), S. 3 (3C)). 

Brief Note :— (B) The Levy Sugar 
Supply Control Order 1972 as framed 
under Section 3 (3C) of Essential 
Commodities Act does not violate 
Article 14 of the Constitution while 
classifying zones on geographical-cum- 
agro economic consideration no dis- 
crimination is made. The price fix- 
ation according to each zone taking 
into account all the relevant factors 
will not give rise to such discrimination 
as to violate Art. 14. 

(Para 27) 


Cases Referred: Chronological Paras 
AIR 1973 SC 537 = Civil Appeals 
Nos. 1357 to 1369 of 1972, D/- 
6-11-1972, Panipat Co-opera- 
tive Sugar Mills v. Union of 
India 
AIR 1972 SC 1690, Premier 
Automobiles v. Union of 
India 34, 38, 41 
The following Judgment of the 
Court was delivered by 
GROVER, J.:— These petitions 
under Article 32 of the Constitution 
have been brought by or on behalf 
of the various factories, Co-operative 
Societies and Mills which carry on the 
business of manufacturing and selling 
sugar (hereinafter called compendiously 
the “sugar producers”) challenging 
the validity and legality of the Levy 
Sugar Supply Control Order 1972 made 
under Section 3 of the Essential Com- 
modities Act, 1955, hereinafter called 
the ‘Act’ fixing the price of levy 
sugar in the different zones in the 
country and praying for various re- 
liefs. Writ Petitions Nos, 279 to 283, 


3, 22 
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293, 300, 303 and 306 of 1972 are by the 
sugar producers in Andhra Pradesh 
zone; Writ Petitions Nos. 297 and 304 
of 1972 by the Sugar producers in 
North Bihar zone and Writ Petitions 
Nos. 296 and 298 of 1972 by those in 
the Punjab zone. 


2. The principal questions that 
arise for our determination are the 
following: 

(1) What is the true scope and 
ambit of Section 3 (3C) of the Act? 

(2) (a) Whether the system of fix- 
ing price for each zone (the entire 
country having been divided into 15 
zones), is justifiable and is based on 
correct principles? 

(b) Whether the State-wise consti- 
tution of the zones is proper and 
fustified? 

(c) Does the zonal system lead to 
discrimination andassuch is violative 
of Article 14 of the Constitution? 

(3) Is price fixation based on pro- 
per principles and have the prices 
been determined by following the 
correct methods and in accordance 
with Section 3 (3C) of the Act? 

(4) What is the correct position 
about depreciation and rehabilitation 
allowance and the extent to which 
these have been taken into considera- 
tion in price fixation? 

(5) Have the escalations in various 
items by which price determination 
is made been properly allowed? 

(6) Whether the items in respect 
of payment of additional bonus as pro- 
vided by the payment of Bonus 
Amendment Ordinance 1972 and 
gratuity are taken into account? 

3. The history of control over 
sugar proođuction, its distribution and 
the method followed in the fixation 
of the fair or levy price of sugar 
has been set cut in the connected case 
(Civil Appeals Nos. 1357 to 1369 of 
1972, D/- 6-11-1972 = (reported in 
AIR 1973 SC 537) ) judgment in which 
also has been delivered today and the 
same ground need not be traversed 
again. 

4, The first question formula- 
ted by us which arises in these writ 
petitions can be divided into two 
parts. The first part involves the 
point whether sub-section (3C) of Sec- 
tion 3 of the Act deals with levy.sugar 
only and is confined to it alone, 
particularly, in the matter of deter- 
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mination of a reasonable return as 
provided by Clause (d) of that sub- | 
section. In the writ petitions the 
argument on behalf of the sugar pro- 
ducers has been that the whole object 
of having a scheme of partial control 
under which 60 to 70% sugar has to be 
sold in accordance with the orders 
made by the Government under S. 3 (Í) 
of the Act for which levy price is 
payable and the balance is saleable 
in the free market, would be defeated. 
The result of accepting an interpreta- 
tion that profit on the free sale of sugar 
can be taken into account while con- 
sidering whether a reasonable re- 
turn has been allowed on the capital 
employed by the sugar producers 
would, it has been stressed, be con- 
trary to the scheme and purpose of 
the sub-section in question, This as- 
pect of the matter has been fully dealt 
with in the above connected case. We 
have held that fair price has to be 
determined in respect of the entire 
produce ensuring to the industry a re- 
asonable return on the capital employ- 
ed in the business of manufacturing 
sugar. In other words the conten- 
tions of the sugar producers have 
been repelled. 

5. The secUad part of the first 
question is whether price fixation 
according to zones and not unitwise 
(we shall call this “the Zonal system”) 
is permissible under Section 3 (3C) of 
the Act. According to that provision 
different prices may be determined 
from time to time for different areas 
or for different factories or for diffe- 
rent kinds of sugar. It has been sought 
to. be established from clauses (a) to 
(d) of the same sub-section that what 
is contemplated is the price fixation 
of each unit or factory; otherwise it 
will not be possible to ensure that a 
reasonable return has been secured 
on-the capital employed as required 
by clause (d). The Tariff Commission 
of 1969 has recommended a return 
of Rupees 10.50 per quintal of sugar. 
That recommendation having been 
accepted by the Government. (vide 
its resolution dated February 20, 1970) 
the only way, so it has been suggest- 
ed on behalf of the sugar producers, 
to ensure that the return is to com- 
pute the cost of sugarcane, the manu- 
facturing cost, the duty or tax payable 
and then add the above amount by 
way of return to the aggregate of the 
aforesaid items mentioned in clauses 
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(a) to (c) of the sub-section. This can 
be done if all these items are com- 
puted unitwise and not by taking a. 
large number of units in an area because 
the aforesaid items are bound to vary 
and the different from unit to unit. 
We shall have an occasion to go more 
fully into this matter while consider- 
ing question No. (2). But we are un~ 
able to agree that the provisions of 
S. 3 (3C) do not in any way warrant the 
fixation of price for the zones into 
which the country may be divided. 


‘the aforesaid provision clearly envis- 


ages and contemplates the fixation of 
different price for different areas. It 
hardly matters iff areas are called 
zones. The previous history, as will 
be presently seen, also fully supports 
such a view. The Constitution of 
zones for price fixation is not an in- 
novation and goes back to 1959 when 
the Tariff Commission made a de- 
tailed report on the cost structure 
of sugar and the fair price payable 
to the sugar industry. 

6. It will be useful to note 
certain preliminary matters before the 
various aspects of question No. 2 are 
considered. In 1930 when the Tariff 
Board appointed by the Government. 
of India investigated for the first time 
the claim for protection from the 
sugar industry there were only 29 
factories producing sugar. Protection 
was granted to the industry in 1932. 
Thereafter the growth of the indus- 
try was rapid. By 1938-39, the number 
of sugar factories rose to 139. Accord- 
ing to the Tariff Commission report 
1959, the number of operating factories 
at that time was 157 with a total out- 
put of 1.98 million tones, In 1969 
when the Tariff Commission made its 
report there were 205 factories with a 
capacity for production of 34.69 lakhs 
tons. The number of factories is stated 
to have now increased to 221. As the 
production of sugar depends on sugar- 
cane, a number of steps have been 
taken for the development of sugar- 
cane. The supply of sugarcane of 
good quality and fairly long season of 
production are two pre-requisites for 
maintaining the production of sugar. 
The duration of the season in the sugar 
industry means the period from the 
date of the start of the crushing by 
the factory to the date of finally clos- 
ing it, and it varies from region to 
region as it depends on two factors 
(i) availability of sufficient quantity 
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of cane and (ii) period for which re- 
asonably good quality of cane giving 
economic recovery of sugar is avail- 
able. Sugar recovery depends mainly 
on three factors: (i) the quality of 
sugarcane, (ii) length of the crushing 
season and (iii) the overall operating 
efficiency of the sugar factory con- 
cerned. 

7. The idea of preparing the 
cost schedule for sugar manufacture 
dates back to 1937, The first sche- 
dule was prepared in 1937 by the 
Director of the Indian Institute of 
Sugar Technology, Kanpur. ‘The 
Tariff Commission in 1959 was of the 
view that to construct the cost sche- 
dule for the entire country at a uni- 
form percentage of recovery and iden- 
tical range of duration will only re- 
sult in inflating the All India cost. 
The Commission arrived at the conclu- 
sion after a study of the break-up 
cost of individual regions that cost 
schedules could be constructed on the 
basis of actual recovery and duration 
as pertaining to each region, It 
grouped the sugar factories in vari- 
ous States into four regions or zones 
based on standard schedules for a uni- 
form recovery of 10 per cent and for 
duration ranging from 90 to 200 days. 

It appears that some State 
Governments represented that the 
Northern region comprising the States 
of Uttar Pradesh, Bihar and Punjab 
was unduly large with wide internal 
disparities in costs. The result was that 
uniform price fixed for the zone 
showed large differences in profit 
margins. The sugar Enquiry Commis- 
sion headed by Dr. S. R. Sen in its 
final report in 1965 recommended five 
cost schedules for the same number of 
zones at 10% recovery and for dif- 
ferent durations. Assam with one 
factory was to be treated as a separate 
zone. The Government, however, fix- 
ed prices for 16 zones under the Sugar 
(Control) Order 1963. The number of 
zones kept on changing till it was in- 
creased to 23 for the years 1965-66 and 
1966-67. But in December 1967 prices 


- were fixed for 6 zones including 


Assam. The Tariff Commission in 1969 
recommended the Constitution of 15 
zones which suggestion was finally ac- 
cepted (see page 67, Tariff Commission 
Report 1969). 

‘9. We may first take up the 
group of petitions of the sugar produ- 
cers in the Andhra Pradesh Zone. 


- 
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10. The position about price of 
levy sugar in zone 2 in which the 
sugar producers in Andhra Pradesh 
are functioning was that for the sugar 
produced in 1968-69, the price fixed 
was Rs. 161.14 per quintal for D-29 
quality. After the creation of fifteen 
zones in February 1970, the price for 
levy sugar for the Andhra Pradesh 
zone was fixed at Rs. 150.43 per quin- 
tal inclusive of excise duty. In May 
1971 sugar was decontrolled which 
continued till December 1971. From 
that time till June 1972 when partial 
control was reimposed, a scheme of 
voluntary control of sugar was in 
force. By agreement between the Gov- 
ernment and the sugar producers 60% 
of the sugar released every month had 
to be placed at the disposal of the 
Government at Rs. 150/- per quintal 
exclusive of excise duty for D-30 qua- 
lity. Under the impugned order the 
price of Rs. 121.97 per quintal was 
fixed for D-29 grade and Rs. 122.82 
for D-30 quality for the Andhra Pra- 
desh zone. 


11. One of the main grievan- 
ces of the sugar producers is that the 
above price was far below the price 
payable even under the voluntary 
scheme of distribution and so far as 
the actual cost of production of the 
various petitioning units is concerned 
the same was greatly in excess of the 
price of levy sugar fixed by the im- 
pugned order. Thus the sugar pro- 
ducers in this zone were being made 
to suffer huge losses instead of getting 
a reasonable return as provided by 
clause (d) of S. 3 (3C) of the Act. All 
this was attributed to the zonal system 
which is stated to suffer from the fol- 
lowing serious defects apart from 
others: 

(i) The sugar producers in Andhra 
Pradesh varied greatly in economic 
viability; some units were very large 
and some very small, eg. crushing 
capacity of 3750 tonnes at Vayyuru 
and 800 tonnes at Seathanegaram res- 
pectively out of the costed units (see 
Appendix 32, page 207, 1969 report, 
Tariff Commission). 

(ii) A uniform price has been fix- 
ed for all units although the manufac- 
turing cost varies widely from unit to 
unit. 

(iii) The extreme disparity was 
evident from para 9.5.1 of the 1969 
report which showed that the actual 
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crushing season (based on 22 hours 
per day) for the individual unit had a 
divergence ranging from 26 days to 
195 days. Statewise averages indica- 
ted a range from 26 to 153 days whilst 
the all India weighted average came 
to 108 days for the costed units. In 
Andhra Pradesh the duration in 1966- 
67 which is the base year of the cost- 
ed units varied from 163 days to 41 
days. 

(iv) Only 7 units out of 19 units 
in Andhra Pradesh zone were selected 
for working out the averages. This 
highly involved highly disparate and 
unfair comparison. 

(v) According to table 9.3 at page 
75 of the 1969 report the average of 
the cane actually crushed by all the 7 
costed units came to 1233 tonnes per 
unit whereas the average of the cane 
actually crushed by all the 19 units in 
the State is 1065 tonnes. According to 
the figures supplied by the counsel for 
the petitioner at the time of arguments 
the total cane actually crushed in 
1966-67 by all the 19.units in Andhra 
Pradesh was 16.60,000 tons. The ave- 
rage duration for that year being 82 
days the average daily crushing of the 
19 units worked out to 1065 tonnes 
per unit whereas the crushing capa- 
city of 1233 tonnes per day was taken 
as the base. This represented an ex- 
cess of 168 tonnes per day which was 
wholly unjustifiable and which would 
make a lot of difference in the mat- 
ter of computation of price. 

(vi) The conversion cost given at 
pages 209 and 210, Appendix 33 of the 
1969 report worked out to Rs. 25.86 
per quintal which is the conversion 
cost for 1233 tonnes relating to 7 cost- 
ed units but the average daily crush- 
ing of all the 19 units being 1065 ton- 
nes the actual conversion cost will 
work out to Rupees 29.94. Thus the dif- 
ference in conversion cost would be 
Rs. 4.08 per quintal for sugar. 

(vii) The weighted averages were 
on a very restricted basis and hand- 
picked units could not furnish proper 
guidance. The weighted averages were 
farcical and were in no way different 
from the ordinary averages. 

(viii) No account has been taken 
of the admitted fact that duration and 
recovery often depend on vagaries of 
nature or unforeseen events. For inst- 
ance in the case of the sugar produ- 
cers in Writ Petition No, 283/72 the 
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duration was 162 days in 1969-70, the 
recovery being 9.493% but it came 
down to 78 days in 1971-72* because 
the sugarcane crops were damaged by 
a highly destructive disease. 

In the North Bihar group of petitions 
of which writ petition 297/72 may be 
taken to be representative points simi- 
lar to the above have been raised. For 
the North Bihar zone, the prices fixed 
by the impugned order were Rupees 
157.55 for D-30 and Rs. 155.85 per 
quintal for D-29 qualities respectively. 
According to the sugar producer its 
own cost of production comes. to 
Rs. 181.96 per quintal without any 
return. Owing to the faulty price 
fixation, this unit was suffering a 
heavy loss, the accumulated amount of 
loss having reached the figure of 
Rs. 9.50 lakhs. According to the state- 
ments and tables prepared and sub- 
mitted to us, in the North Bihar zone 
the cost factors of the costed units are 
so disparate and unequal that five out 
of the 8 costed units do not even get 
their actual cost, leave aside any re- 
turn. 

12. The tables relating to the 
weighted averages are meant to show 
that there is no particularity or charm 
about the weighted averages. It is not 
an average which tends to remove the 
disparity between the various units in 
a zone. In the table showing the ex- 
works price of sugar based on mini- 
mum price of the cane, duration and 
recovery for North Bibar Zone com- 
pared with individual units for the 
season 1971-72 the zonal average cost 
on the basis of 66 days’ duration and 
8.867 recovery and Rs. 91.34 cost of 
cane comes to Rs. 139.52 per quintal 
excluding the return. After applying 
cost schedules to cane price duration 
and recovery of individual factories 
the results show that at least 10 fac- 
tories suffer heavy losses because their 
cost ranges between Rs. 623.81 per 
quintal of the factory at Ryam to 
Rs. 139.83 of the factory at Chanpatiya. 
This is exclusive of the return of 
10.50%. It may be observed here that 
the factory at Ryam has a duration 
only of 7 days which is almost a fresh 
figure and explains the high cost in- 
curred by it for manufacturing sugar. 
But the total number of factories in 
North Bihar Zone is 25 and the cost of 
other factories varies between 1338.44 
to 121.89 per quintal. It is next point- 
ed out that under the averaging tech- 


‘came to Rs. 224.62 per quintal. 
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nique the Central Government fixes 
a common price for all sugar factories 
in every State or price zone by ave- 
raging extraordinary cost disparities. 
The average cost formulae ignore dis- 
parity in (a) cane cost per quintal; (b) 
duration (c) recovery, (d) daily crush- 
ing capacity and (e) capital employed 


-by one factory and, the other in each 


zone. 


13. Writ Petition No. 298/72 is 
representative of the Punjab group. 
There are five sugar factories'in the 
Punjab zone. The price of levy sugar 
was fixed under the impugned order 
at 147.71 per quintal. Details of the 
audited . manufacturing cost were filed 
with the petition for the 1971-72 sea- 
son. It was claimed that the manu- 
facturing cost for that season, came to 
Rs. 208.22 per quintal exclusive of in- 
terest on capital employed which 
worked out to another 16.40 per quin- 
tal. Thus the cost including sts eh 

e 
total loss on stock as on July 1, 1972 
would come to Rs. 9,74,350.77. It was 
stated that the petitioner had recover- 
ed an everage price of Rs. 243.00 per 
quintal on the sale of free sugar out 
cf the 1971-72 production and if the 
petitioner is able to secure approxi- 
mately the same price for the balance 
stock of 2935 quintals of free sugar 
and thus to some extent neutralise the 
ever all loss this will still leave a loss 
lef Rs. 87.17 per quintal to be made up 
an the sale of its present stock of 
levy sugar. During the month of Dec- 
ember 1971 the duration was seriously 
affected by the Indo-Pakistan hostili- 
ties — an important factor which has 
not been taken into consideration by 
the Government. 


14. Servashri M. C. Setalvad, 
B. Sen and V. S. Desai who have ap- 
peared for the Interveners Nos. 6, 3 and 
7 in Writ Petition No. 257 of 1972 res- 
pectively do not support the argu- 
ments challenging the zonal system. 
Cn the contrary a strong case has been 
made by them in favour of the zonal 
system. The Interveners whom they 
represent are obviously the low cost 
units and are in favour of the zonal 
svstem being retained. The tug of war 
in respect of the zonal system is be- 
tween the high cost units and the low 
cost ones the former are against it and 
the latter in favour of it. 
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15. The system of fixing the 
prices, according to certain regions 
or zones, is not a new one. The 
Tariff Commission in 1959 favour- 
ed the formation of four zones. 
In the report of the Sugar Enquiry 
Commission 1965 it was pointed out 
that the Government had acutely fix- 
ed the prices for 22 zones which meant 
that from four zones the number had 
been increased to twenty-two or more. 
The commission was of the view that 
there should be five zones only in ad- 
dition to Assam. The Tariff Commis- 
sion, 1969, however recommended the 
constitution of fifteen zones largely on 
State-wise basis with an exception 
only in case of Uttar Pradesh and 
Bihar. Uttar Pradesh was - divided 
into three zones and Bihar into two. 
The Tariff Commission had been spe- 
cifically requested to inquire into the 
working of the zonal system, the main 
point for inquiry being the zones into 
which the sugar producers should be 
grouped having regard to the basis of 
classification to be recommended by 
the Commission. The view of the Com- 
mission was that on the whole the 
number of price zones should be fif- 
teen which would reduce, though not 
eliminate, the inter se anomalies in the 
cost structure without resorting to the 
extreme of the fixation of price for 
each unit or a single or at the most 
two, one for the sub-tropical and other 
for the tropical one. The Tariff Com- 
mission hoped that in the course of 
time conditions would be created mak- 
ing the operation of the second alter- 
native feasible. From Chart IV relat- 
ing to production of sugar to be found 
in the report of the Sugar Enquiry 
Commission, 71965, the All India pro- 
duction arose from 12,00,000 tons to 
32,00,000 tons in 1964-65. This not- 
withstanding the fact that the prices 
were being fixed‘on the basis of regi- 
ons. In para 19.7 at page 127 of the 
said report the Commission made some 
very useful observations. It rejected 
the industry’s contention that under 
the system of determining price on the 
principle of average for a zone there 
was no incentive for heavy investment 
in block. It was pointed out that in 
recent years of control on sugar in 
spite of the sugar prices having been 
fixed on a zonal system there had 
been a substantial addition to the 
capacity even in the sub-tropical belt. 


It was stated:- 
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“Further, a study of the cast 
structure of the old and new factories 
reveals that in the total cost there is ' 
hardly much difference between the 
cost of production in the old factories 
where the element of depreciation is 
very low and that in the new facto- 
ries where its incidence is fairly 
heavy, While in an old unit the capi- 
tal cost is lower, the recurring cost is 
often higher, in a new unit of com- 
parable capacity, it tends to be op- 
posite. What the industry ought to 
be concerned with is the ultimate ex- 
factory price. To take out of context 
one element of cost that goes into the 
total cost and then to plead that þe- 
cause the incidence in respect of that 
element of cost is low in the case of 
old plants some allowance should be 
given to the industry as a whole, is 
not justifiable.” 


16. Tt is somewhat difficult to 
accept the argument of those who are 
opposed to the zonal system that the 
loss alleged to have resulted to some 
of the sugar producers can be attri- 
buted to the prices having been fixed 
zone-wise. For instance, in the Punjab 
zone the crushing capacity of all the 
factories is practically the same ie. 
about 1,000 tons per day. The prices 
which were fixed by the Government 
were on the basis of 67 days duration 
with a recovery of 8.75%. In the case 
of Malwa Sugar Mills the actual dura- 
tion was 95 days, the recovery being ` 
8.78%. Ordinarily and in the nor- 
mal course profits should have 
been made by the said unit and 
it should not have incurred losses. 
The reasons for incurring losses 
can be many including mismanage- 
ment, lack of efficiency and fol- 
lowing a wrong investment policy 
which have nothing to do with the 
zonal system. This system by and 
large leads to efficiency and affords 
an incentive to cut down the cost. It 
is only when there is keen competi- 
tion between the units in the same 
zone that a real effort will be made 
by each unit to reduce its cost and 
make the working and running of the 
unit more efficient. The essence of 
the matter is that a commercial con- 
cern can be a success only if there is 
proper planning and efficient manage- 
ment. The argument on behalf of the 
sugar producers which claim that they 
have been running into losses because 
of the zonal system can hardly be sus- 
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tained on the evidence or the material 
produced by them: It is true that in 
a few cases all the data and the de- 
tails of costs etc. were set out in the 
petition and were supported by state- 
ments made out from audited accounts 
but in most cases it was at the stage 
of rejoinder or at the time of argu- 
ments that elaborate statements were 
prepared showing figures of losses into 
which these units are running owing 
to the fixation of price by the impu- 
gned Order. The Government in these 
circumstances could possibly have had 
no opportunity to check up the cor- 
rectness of all the figures and even if 
that could be done as weekly returns 
are submitted on prescribed forms to 
the authorities concerned it would still 
not be possible for the Government to 
determine their accuracy without a 
complete investigation being carried 
out. Nor could it be ascertained with- 
out a prolonged investigation what the 
real causes for some of the sugar pro- 
ducers incurring much heavier costs 
than the others. 


17. The extreme position taken 
up on behalf of some of the petitioners 
that the prices - should have been 
fixed unit-wise and on the basis of 
actual costs incurred by each unit 
could hardly be tenable. Apart from 
the impracticability of fixing the pri- 
ces for each unit in the whole coun- 
try the entire object and purpose of 
controlling prices would be defeated 
by the adoption of such a system. It 
must be remembered that during the 
earlier period of price control the price 
was fixed on an all India basis. That 
still is the objective and if such an 
objective can be achieved it cannot he 
doubted that it will be highly condu~ 
cive to proper benefit being conferred 
on the consumers. According to the 
Commission the objective to be achiev~ 
ed should be to have only two regions 
in the whole country, namely, sub- 
tropical and tropical, Not a single ex- 
pert body appointed by the Govern- 
ment of India from time to time coun- 
tenanced the suggestion that price con- 
trol should be unit-wise. It appears 
that even before the Tariff Commis- 
sion such a point of view was under- 
standably not pressed on behalf of the 
sugar industry. The low cost units 
demanded the formation of the larger 
zones, No material has been placed 
before us to show that there was any 
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serious demand for prices being fixed 
unit-wise. Even in the arguments it 
was almost common ground with the 
exception of one or two  dissentient 
voices that zoning is unavoidable in 
our country in the matter of fixing of 
the price of sugar. 


18. We may now advert to 
some of the salient flaws and infirmi« 
ties which have been sought to i be 
shown with the assistance of various 
facts and figures from which the zonal 
system is said to suffer. Firstly the 
method of selection of the units for 
the purpose of costing and taking of 
the averages has been subjected to 
Severe criticism. 


19. As stated in para 9.1 of 
Chapter IX of the 1969 report the 
findings of the Commission were based 
on 66 costed units out of 200 working 
units in the industry. It was also 
mentioned in para 9.1.1. that on a seru- 
tiny of the cost forms it was found 
that the information furnished by most 
of the non-costed units was not satis- ` 
factory. The defects noticed were in 
regard to allocation of costs under the 
various heads and inclusion of certain 
items which should ordinarily have 
constituted a part of the return. It 
was further stated that the cost Ac- 
counts Officers of the Commission 
made a detailed scrutiny of the ac~- 
qounts in the selected units and work- 
ed out costs in a fair and equitable 
manner to enable the Commission ` to 
determine appropriate costs for each 
unit for . detailed . cost investiga- 
tion. The 66 units which were 
costed out of 68 selected for the 
purposes accounted for nearly 34% 
of the total capacity and 37% of 
the total production of sugar in 1966- 
67. The average duration of the cost- 
ed units was 101 days with a recovery 
amounting to 9.73% as compared to 
All India figure of 95 days and 9.91% 
recovery respectively. The Commis- 
sion was the best judge of selecting 
the units for cost study and for work~ 
ing out the average cost. The reasons 
given by it for selecting the costed 
units do not suffer from any disregard 
of the recognised principles of 
costing. It is true that the selection 
of some units out of all the units in 
a particular zone can lead to the ano- 
malies and the hardships which have 
been pointed out on behalf of the 
sugar producers. To take an illusira- 
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tion the averages with regard to crush- 
ing capacity in the Andhra Pradesh 
zone might have been different if all 
the units had been taken into consi- 
deration. But the Commission could 
not have taken the averages of all the 
units unless it had selected them for 
costing which in the very nature of 
things was not practical and which for 
the reasons given by the Commission 
itself could not be done because of 
the unsatisfactory nature of the infor- 
mation furnished by most of the non- 
costed units, Indeed the petitioner in 
Writ Petition No. 279 did not even 
reply or send any memoranda to the 
Commission although the question- 
naires were sent to it. Similarly in 
Andhra Pradesh Zone three other 
units. Amadalavalasa Co-operative 
Agricultural & Industrial Society Ltd., 
Sivakami Sugar Ltd. and Challapalli 
Sugars Ltd. did not send any reply or 
Memoranda as is apparent from Ap- 
pendix IT in the report. 

20. As regards the averages 
and weighted averages which have 
been worked out by the Commission 
for the purpose of fixing prices in res- 
pect of the varying figures of different 
items of cost we are unable to appre- 
ciate how these have not been pro- 
perly worked out. It may be that if 
a different method had been adopted 
than the one followed by the Com- 
mission the averages worked out might 
have been different but the principle 
of weighted average which was fol- 
lowed with regard to those items 
where it could be applied is a well 
recognised one and was adopted even 
by the Sugar Enquiry Commission in 
1965. 

21, The method of working out 
the weighted averages is well known 
in the determination of price and has 
been employed in working out the 
cost structure of the sugar industry 
and fixing of sugar prices on prior oc- 
casions also, e.g. in 1959 by the Tariff 
Commission. As pointed out in Cost 
Account’s Handbook edited by Theo~ 
dore Lang, 1945 Edn. the items of a 
series to be averaged vary in import- 
ance in some quantitative way in ad- 
dition to the importance explicitly 
given by the figures in the series. An 
illustration of weighted average oc- 
curs in pricing stores issues where dif- 
ferent lots of raw material have been 
acquired at different prices, In such » 
case a simple average of price is 
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usually not considered desirable. Ex- 
amples have been given in the book 
to show that the simple average while 
it may be technically correct is prac- 
tically valueless or positively mislead- 
ing under certain circumstances. 
“Where quantities as well as dollar 
values are to be considered, weighted 
averages are far more significant than 
a simple average.” . 

2 We may next deal with the 
harsh and unjust results to which the 
zonal system adopted by the Commis- 
Sion is stated to lead. The figures 
given about the actual cost of the peti- 
tioning units worked but according to 
the tables and the formulae given in 
the Tariff Commission’s report have 
been produced to demonstrate the ex- 
tent and magnitude of the financial 
loss to which the petitioners are being 
put or will be put. The stress has 
been on the utter. disregard of the 
principle embodied in sub-s, (3C) of 
S. 3 of the Act that a producer is en- 
titled to a reasonable return on the 
capital employed in the business of 


‘manufacturing sugar. The petitioners 


have sought to establish that instead 
of earning any return they are actual- 
ly out of pocket in the matter of cost 
owing to the price fixation by the 
government worked out in accordance 
with the tables given in the report. 
Apart from what has previously been 
noticed about the various factors 
which may be responsible for incurr- 
ing of high cost we are unable to agree 
that the price fixation has to be made 
with reference to the cost of each in- 
dividual unit in the zone. As pointed 
out in our judgment in the connected 
case, Civil Appeals Nos, 1357 to 1969 
of 1972, D/- 6-11-1972 (reported in 
AIR 1973 SC 537) (supra) the 
basis of a fair price would have to be 
built on a reasonably efficient and re- 
Ppresentative cross-section on whose 
working cost schedules will have to he 
worked out and price determined by 
the government under S. 3 (3C) of the 
Act. The cost schedule must be such 
as would do justice to the weak and 
Strong alike. There can thus be no 
doubt that there was ample and abun- 
dant justification for continuing and 
sustaining the zonal system. 

23, We shall now deal with 
clause (b) of question No. 2. In Writ 
Petition No. 280/72 it has been pointed 
out that the petitioner factory incurr- 
ed heavy loss in spite of sale in free 
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sugar. No sugarcane, it has been 
claimed, was available for more than 
60 days ie. from December 22, 1971 to 
February 19, 1972. The actual cost of 
production has come to Rs. 173.90. The 
recovery of this factory is 9.54%. 
There is another factory situate at 
Rayagoda at a distance of 80 miles 
from the petitioner. As that happens 
to be in the State of Orissa the price 
of Rs. 152.98 per quintal has been fix- 
ed for sugar in that zone. If a divi- 
sion had not taken place on linguistic 
basis but agro-economic 
climatic factors had been taken into 
consideration the petitioner would 
have got a price of Rs. 151.98 in the 
same way as the factory in the Orissa 
State. According to this petitioner the 
reasoning of the Tariff Commission as 
given in para 31 at page 108 of the re- 
port for constituting the zones on the 
basis of States is altogether unconvinc- 
ing and highly fallacious. In Writ Peti- 
tion No, 283/72 (The Chittoor Co-op. 
Sugar Ltd.) the factory is on the bor- 
der of Tamil Nadu State but is within 
the State of Andhra Pradesh. There 
are two factories in the Tamil Nadu 
State which are said to be at a dis- 
tance of 80 km. from this factory, 
namely, Murgappa (Palar Sugars Ltd.) 
and North Arcot Joint Co-op, Sugars 
Ltd. The levy price fixed for Tamil 
Nadu zone for 1971-72 is Rs. 134.01 
per quintal. Although it can be safely 
presumed that these factories within 
such a short distance would be govern- 
ed by the same agro~-climatie and agro- 
economic conditions and yet they have 
been grouped differently resulting in 
Serious disparity in prices. In writ peti- 
tion No. 293/72 the factory is at Bob- 
bili in the State of Andhra Pradesh. 
The duration during the year in ques- 
tion was 78 days the recovery being 
8.929%. Its crushing capacity is 850 
tonnes per day as compared with the 
Nizam Sugar Factory Ltd. which has 
a duration of 111 days, recovery of 
11.181 and crushing capacity of 4500 
tonnes per day. This Bobbili factory 
is a pigmy as against the giant. Tis 
actual cost per quintal is Rs. 184.65 
where as the cost of Nizam Sugar Fac- 
tory is Rs, 117.00. Total production of 
the petitioner factory is 50,000 odd 
tonnes whereas that of the Nizam Fac- 
tory would be about 5 lakh tonnes odd. 
The levy price for both these factories 
has been fixed at the same figure. All 
this, it is urged, shows the gross de- 


and agro- - 
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fects in the Statewise Zonal system. 
If there are very big units and there 
are very small units in the same zone 
either they must be classified accord- 
ing to their size or the price must be 
fixed for each individual unit. 


24. The criticism that climatic 
and agro-economic conditions have not 
been taken into consideration while 
constituting the zones does not appear 
to be valid. The climatic conditions in 
the State of Assam, West Bengal, 
Orissa and Kerala which are in one 
zone seem to be substantially similar. 
The Commission has pointed out that 
there is only a small number of units 
in each one of these States and the 
costs are more or less similar, Bihar 
has been divided into two zones and 
U. P. into three zones. The reasons are 
given in para 8.16 of Chapter VIII of 
the 1969 report. It has been pointed 
out that the climatic conditions of the 
two areas, namely, the Meerut divi- 
sion of the Western U. P. and Gorakh- 
pur Division are different as they are 
separated by 300 miles. The units in 
Central U. P. had also, for the same 
reasons, to be constituted into a sepa- 
rate group. On similar basis the units 
are in Bihar had been sub-divided into 
two zones North and South. It is, 
therefore, altogether futile to say that 
the zoning should not have been done 
Statewise. If any other system had 
been followed it would have become 
impossible to work out a proper cost 
schedule for the Zone. For instance 
if the Chittoor Co-op. Sugar Ltd. which 
is in Andhra Pradesh towards the ex- 
treme and which is very near the 
State of Tamil Nadu and had been 
grouped with the factories in Tamil 
Nadu or if the Nizam Sugar Factory 
and the Nizamabad Co-op. Sugar Ltd. 
which are quite near the border of 
Maharashtra State had been grouped 
with the factories in Maharashtra, it 
would have created several problems 
and difficulties particularly with re- 
ference to all the taxes, duties etc. 
which are levied by each State and 
also the wages which are payable ta 
the workers in the different States 
Ta admittedly vary from State to 

tate. 


25. Coming to clause (c) of 
question Nc. 2, the allegations regard- 
ing discrimination are more or less 
general based on the various dispari- 
ties already noticed. In writ petition 
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No. 277/72 more detailed allegations 
have been made which may be referr- 
ed to briefly. Before the constitution 
of 15 price Zones, all the southern Sta- 
tes were getting the same price except 
the Nizam factory and the Nizamabad 
Co-operative factory which were in dif- 
ferent zones (ie. Zone 1) though situate 
in Andhra Pradesh. According to the 
Tariff Commission, 1969 the cost struc- 
ture depends mainly on the recovery 
and duration but the impugned order 
prescribes a higher selling price in the 
case of Maharashtra, Mysore, Gujarat, 
Tamil Nadu, Uttar Pradesh etc. than 
Andhra Pradesh although the duration 
and recovery are higher in the former 
States than the latter States. Even ac- 
cording to the ‘Tariff Commission 
report the cost of production in Andh- 
ra Pradesh worked to Rs. 103.07 for 
1969-70 for which a levy price of 
Rs. 150.25 was fixed whereas for Ta~ 
mil Nadu the cost of production work- 
ed out to Rs. 97.83 while the levy 
price has been fixed at Rs. 166.16. 
Thus the classification has not been 
made on the rational basis having any 
nexus with the object sought to be 
achieved, i.e. fixation of a fair price. 
It is further stated that in case of fac- 
tories with longer crushing season 
where labour works for 8 to 10 months 
the retaining allowance payable is 
‘negligible or nil. This is the case with 
units in Maharashtra, Gujarat, Mysore, 
Uttar Pradesh ete. In States like 
Andhra Pradesh where duration is 
much less, the management has to pay 
the wages to the seasonal staff by way 
of retaining allowance. This adds to 
the costs. 


26. In reply it has been point- 
ed out that the prices were fixed in 
the different zones on the basis of the 
Tariff Commission’s recommendations. 
If there is any variation in the prices 
fixed from zone to zone it is the result 
of the different schedules recommend- 
- ed for valid reasons by the Tariff 
Commission. The incidence of retain- 
ing allowance and other costs on the 
working of the factories in the dif- 
ferent zones have been taken into con- 
Sideration by the Commission. 


27. In the elaborate arguments 
fon behalf of the sugar producers, 
hardly any serious attempt was made 
to press the question of alleged discri- 
mination, particularly if the adoption 
of the zonal system could not be de- 
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molished. Once it is recognised that 
prices could be fixed according to the 
zones the cost schedules that have 
been worked out by the Commission 
have necessarily to be different for 
each zone. The various items which 
go into cost differ from zone to zone. 
It is not possible to take out only a 
few items and find discrimination, dis- 
regarding all the other items or com-~ 
ponents of costs on the basis of which 
price determination has to be made. 
We are unable to hold that while clas- 
Sifying zones on geographical-cum- 
agro-economic consideration, any dis- 
crimination was made or that the price 
fixation according to each zone taking 
into account all the relevant factors 
would give rise to such discrimination 
as would attract Art. 14 of the Consti- 
tution. 

28. While examining question 
No. 3 learned Solicitor General has 
reminded us that “cost-plus” cannot 
always be the proper basis for price 
fixation, Even if there is no price con- 
trol each unit will have to compete in 
the market and those units which are 
uneconomic and whose cost is unduly 
high will have to compete with others 
which are more efficient and the cost 
of which is much lower. It may be 
that uneconomic units may suffer los- 
ses but what they cannot achieve in 
the open market they cannot insist on 
where price has to be fixed by the 
government. The sugar Enquiry Com- 
mission in its 1965 report expressed 
the view that “cost-plus” basis of price 
fixation perpetuates inefficiency in the 
industry and is, therefore, against the 
long term interest of the country. 

29. In the book of Cost Ac- 
counting by John G. Blocker and W. 
Keith Weltmer it has been stated that 
even from the point of view of the 
management, there are three important 
defects in the older types of cost ana- 
lysis the importance attributed to ac- 
tual costs, the historical aspect of the 
cost figures and the high cost of com- 
piling actual costs. Management is led 
to believe that actual costs are the 
result of efficient operation when in 
reality actual costs may include ex- 
cessive quantities of material, defec- 
tive parts, ineffective use of Jabour 
and an unnecessary amount of time in 
production. In other words the cost 
analysis may not be an indicator of 
efficient plant operation. Therefore 
pre-determined standard material, 
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Jabour and overhead costs are an im- 
portant aid in formulating price poli- 
cies in planning production and in 
measuring efficiency. 


. 30. In the book titled “Price 
Fixation in Indian Industries” — a study 
prepared in collaboration with the 
Institute of Chartered Accountants of 
India it has been stated at page XV of 
the introduction that “costs alone do 
not determine the prices, Cost is only 
bne of the many complex factors 
which together determine prices. The 
only general principle that can be 
stated is that in the end there must 
be some margin in prices over total 
costs, if capital is to be unimpaired 
and production maximised by the uti- 
lisation of internal surpluses.” It is fur- 
ther stated at page (XVI) that “while 
the “cost-plus” pricing method is the 
most common, it may be argued that 
it is not the best available method be- 
cause it ignores demand or fails to 
adequately reflect competition or is 
based upon a concept of cost which is 
not solely relevant for pricing deci- 
sion in all cases. What is essential is 
not so much of current or past costs 
but forecast of future cost with ac- 
CULACY......04. Generally pricing should 
be such as to increase production and 
sales and secure an adequate return of 
capital employed”. At page 3 the pro- 
blem of selection of units for cost 
Study has been considered, The gene- 
ral practice is to select units of average 
Size from different centres. Another 
determining factor in the selection of 
units is the availability of cost data 
of the units to be selected. In India 
one hardly comes across standardised 
cost accounting in the manufacturing 
units. In general it may be said that 
the selection of units should be done 
on the basis of availability of data, 
structure of industry and the objective 
for which the study is being made. 


31. Sub-sec. ' (3-C) itself lays 
down the various components of deter- 
mining the price of sugar. Cls. (a) (b) 
and (c) relate to the total cost which 
consists of the minimum price of sugar- 
cane as fixed by the government, the 
manufacturing cost and the duty or 
tax. Clause (d) relates to the return 
on the capital employed. The very 
fact that clause (a) provides that the 
minimum price fixed for the sugar- 
cane has to be taken into account 
shows that the actual cost is immate- 
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rial. Moreover under this sub-section 
price can be fixed according to certain 
zones. While doing so it is altogether 
impossible to take the actual cost of 
each manufacturer or producer and 
fix the price accordingly, In such a 
case the methods followed by the 
Tariff Commission have stood the test 
of time and the sub-section itself in- 
corporates or embodies the principles 
which have been followed in price 
fixation of sugar. It is not therefore 
possible to say that the principles 
which the Tariff Commission followed 
in fixing the prices for different zones 
are either not recognised as valid 
principles for fixing prices or that 
simply because in case of some fac- 
tories the actual cost was higher than 
the one fixed for the zone in which 
that factory was situate the fixation of 
price became illegal and was not in 
accordance with the provisions of sub- 
see. (3C). It has not been denied that 
the majority of sugar producers have 
made profits on the whole and have 
not suffered losses. It is only some of 
them which assert that their actual 
cost is far in excess of the price fixed. 
That can hardly be a ground for strik- 
ing down the price fixed for the en- 
tire zone provided it has been done in 
accordance with the accepted princi- 
ples. The methods employed by the 
Tariff Commission 1969 in preparing 
the cost schedules as also the formula 
for working out cost schedules for the 
future are fully set out in the Com- 
mission’s report and have been also 
discussed in the connected case (supra). 
We need not go over the same matters 
again, 

32. There is one matter on 
which the criticism on behalf of the 
sugar producers is legitimate and the 
force of which even the learned Soli- 
citor General could not deny. The 
Tariff Commission had said in para 
9.14 that after taking all factors into 
consideration it had been discovered 
that factories with capacities of less 
than 1000 tonnes had a disadvantage of 
the order cf Rs. 3/- per quintal and 
those above 1500 had a relative advan- 
tage of the order of Rs. 2/- per quintal 
compared to the conversion charges of 
the average capacity range which had 
been adopted in formulating the basic 
cost schedule. The Commission pro- 
ceeded to say: 

“Having regard to the fact that 
we have recommended fixation of uni- 
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form prices on basis of zonal averages 
it is not practicable to make the neces- 
sary adjustment for rectifying the dis- 
parity in the ex-factory price struc- 
ture. We would, however, suggest 
that as a measure of neutralising these 
relative cost advantages related to 
capacity a graded slab system of ex- 
cise duty may be introduced in place 
‘of the present flat rate.” 

This recommendation was not accept- 
ed by the government and it was 
stated that a decision on this recorn- 
mendation was being deferred. It is 
high time that the government took a 
decision on this vital recommendation. 
It cannot be denied nor has the learn- 
ed Solicitor General made any at- 
tempt to do so that the aforesaid re- 
commendation of the Commission is 
based on sound reasoning and deser- 
ves to be accepted and implemented. 
But as the government was not bound 
to accept every recommendation of 
the Tariff Commission it is not possi- 
ble for us to strike down the Price 
Control Order. It is for the Govern- 
ment to take an early decision with 
regard to the above recommendation 
of the Tariff Commission. 


33. On the question of return 
which has been allowed of Rs. 10.50 
per quintal a great deal of argument 
has been addressed on behalf of the 
sugar producers. Firstly it has been 
submitted that according to the report 
ot the Tariff Commission this figure 
which was to be static was to be effec- 
tive for a period of 3 years only and 
the prices cannot be fixed on the basis 
of a static figure for all times. The 
rate on which money can be borrowed 
from the banks, it is pointed out, has 
gone up from 9% to 11%. There are 
other charges like bank commitment 
charges etc. which the 1969 Commission 
has not taken into account. The value 
of the fixed assets has also gone up 
and that fact has been ignored by the 
Commission. The main criticism is 
founded on the figure of Rs. 10.50 per 
quintal which, it is said, was worked 
out when the cost was in the region 
of about Rs. 96/- per quintal in 1966- 
67. Even according to the government 
figures the cost has gone up much 
higher. The return, therefore of 
Rs. 10.50 per quintal which was fixed 
on the basis of cost of Rs. 96.20 per 
quintal could not possibly furnish the 
figure of an adequate return which 
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was contemplated to be 12.5% on the 
capital employed. The figures work- 
ed out by the learned counsel for the 
producers and those of the govern- 
ment hardly agree and it is difficult 
to reach any definite conclusion whe- 
ther the basis on which the Commis- 
sion recommended that a fixed return 
of Rs. 10.50 per quintal should be al- 
lowed by way of return was unrealis- 
tic and could not be adopted for the 
future. The Commission was fully in 
possession of all the figures of the 
price as also the working capital cn 
which the return had to be determin- 
ed. It was satisfied that the require- 
ments of the sugar industry could ke 
more equitably met by the departure 
from the conventional method, namely, 
of giving a return on the basis of cer- 
tain percentage on the capital em- 
ployed and by adopting instead a uni- 
form amount per quintal as the margin 
to be added to the other cost in arriv- 
ing at a fair price of the sugar. Ac- 
cording to the calculations made by 
the Commission that would provide a 
relatively efficient unit an amount 
sufficient to declare a dividend or 
the order of 7 to 8% on paid up share 
capital after meeting its other com- 
mitment such as interest and taxation. 
It was stated that in arriving at this 
decision. the Commission had made 
pro forma calculations for return ap- 
plying 12'/2% to the zonal averages 
of the capital employed and the re- 
sults are tabulated in Appendix 37. 


The variations ranged from Rs. 8.23 to ` 


15.73 per quintal. Adding to this the 
element of depreciation, the overall 
difference ranged from Rupees 10.01 
to Rupees 21.96. By adopting the 
standardised figure of Rupees 10.50 
per quintal the range of variation had 
been narrowed down from Rupees 
11.88 to 16.94. This was considered 
to be a more satisfactory alternative 
not only from a producers but also 
the consumer’s point of view. It was 
observed that in the areas where large 
number of low cost units subsist this 
amount of return available in terms 
of money per unit of sugar produced 
would be relatively higher. This 
should provide the needed impetus for 
further capital formation for rehabilita- 
tion, expansion and modernisation. 
According to the statements furnished 
by some of the producers, e.g. in 
Writ Petition No. 297 (Standard Re- 
finery) the actual payment on account 
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of interest and financial charges had 
come to 15.28% per quintal. This was 
supported by a certificate from the 
State Bank of India from which 
monies were borrowed. Similarly in 
the case of Writ Petition No. 298/72 
(Jagatjit Sugar Mills) it was claimed 
that the actual interest charges in- 
curred worked out at the rate of 
Rupees 10.40 per quintal which entire- 
ly wiped out the provision for a re- 
turn of Rupees 10.50 per quintal on 
the capital employed. 


34. The cases of individual 
units can hardly furnish a guide for 
Standardising items of cost, the capital 
employed and the return in the matter 
‘of price fixation for a zone or a 
region as a whole. Nor can charges 
on account of interest incurred by 
some units in the entire zone reflect a 
proper working and management of 
all the units in that zone. When 
prices have to be fixed not for each 
unit but for a particular region or 
zone the method employed by the 
Commission was the only practical 
one and even if some units because of 
circumstances peculiar to them suffer- 
ed a loss the price could not be so 
fixed as to cover their loss. That 
cannot possibly be the intention of 
the Parliament while enacting sub- 
section (3C) of Section 3 of the Act. 
Tf that were so the price fixation on 
zonal or regional basis would have 
to be completely eliminated. In other 
words the entire system of price con- 
trol which is contemplated will 
break down because fixation of price 
for each unit apart from being im- 
practical would have no meaning what- 
soever and would not be conducive 
to the interest of the consumer. We 
may point out ‘that in the case of 
Premier Automobiles v. Union of 
India, AIR 1972 SC 1690, 16% re- 
turn on the capital employed was 
considered to be reasonable. But it 
must be remembered that unfortunate- 
ly whenever that decison has been 
discussed no one has taken care to 
understand and appreciate that out 
of the return the car manufacturers 
were made liable to pay the minimum 


bonus of 4%, the interest on borrow- 
ings, financial charges, warranty 
charges and in some cases the 


guarantee commission. In the return 
which has been allowed to the sugar 
producers neither the minimum bonus 
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nor additional amounts of warranty and 
guarantee charges are payable by them. 

35. In the letter of 8th October, 
1970 the Commission pointed out that 
in order to arrive at the figure of the 
return on the capital employed of 
Rupees 10.50 per quintal the Commis- 
sion had made a study of the various 
figures in respect of the costed period 
average of 5 years’ duration and re- 
covery and pro forma calculation for 
the capital employed. Thereafter the 
capital employed had been computed on 
a uniform basis taking into account 
the written down value of assets and 
working capital equal to six months’ 
cost of production including deprecia- 
tion. After deducting the average net 
fixed assets from the capital employ- 
ed the working capital came to Rupees 
55/- per quintal. It was stated that 
instead of the figures indicated in 
para 9.13 of the 1969 report the work- 
ing capital should be taken at the 
figure of Rupees 55/- per quintal for 
regulating additional interest due to 
carrying on larger stock on account 
of increased production. It may be 
mentioned that in the 1969 report the 
figure of Rupees 42.40 per quintal had 
been calculated by way of working 
capital (vide para 9.13 of the report). 
This meets the criticism made on be- 
half of the producers that although 
the rate of interest has increased, the 
Commission has not allowed any ad- 
dition on that accounit. 

36. Coming to question No. 4 a 
good deal of attack has been made 
on the depreciation allowed by the 
Commission. Depreciation is essen- 
tially a part of the conversion costs. 
Under the terms of reference the 
Tariff Commission 1969 was asked to 
indicate the basis on which the pro- 
vision for depreciation should be 
made. The question was whether de- 
preciation to be allowed in the cost 
structure should be calculated on re- 
placement value or on written down 
value of the assets and how individual 
factories which modernise the plant 
Or expand their capacity should be 
compensated for the investment made. 


.The Sugar Enquiry Commission 1965 


had recommended depreciation on 
written down value but had also 
suggested rehabilitation within a speci- 
fied period. On the general question 
of depreciation the Boothalingam 
Committee in its report on rationalisa- 
tion and simplification of tax struc- 
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ture came to the conclusion that 
over the period of years depreciation 
should be allowed in such a way that 
20% more than the original cost is 
provided for. The various bodies which 
either appeared or sent representations 
to the Tariff Commission 1969 put 
forward different points of view. The 
Commission after referring to the prac- 
tice followed in other countries point- 
ed out in para 9.9.4, that in the past 
afew departures from the normal 
practice of allowing depreciation on the 
“written down value adopted for in- 
come tax assessment had been made. 
For instance, in the case of steel prices 
report 1962 the Commission adopted a 
standard block and a straight line 
method. In the report of Rubber Tyre 
and Tube 1965 special depreciation was 


allowed in addition to the normal 
amount. In para 9.9.6 the Com- 
mission stated that the majority 
of the units ‘in Sugar industry 
were more than 30 years old. 
At 9% depreciation for plant and 
machinery and 2'/2% for buildings 


most of the original assets have been 
written off. To calculate the amount 
of depreciation that would have accru- 
ed to individual units during the 
course of the last 30 years or so on 
replacement basis year by year and 
simultaneously to revalue the assets 
in order to arrive at the present assets 
was not an easy task. After taking 
the necessary figures the Commission 
found that comparatively speaking a 
large number of units required re- 
habilitation having depreciation much 
lower than the average of the indus- 
try. The Commission felt that as it 
was making recommendation only for 
a period of three years it would not 
be advisable to work out depreciation 
on replacement value for that short 
period when that practice had not been 
followed in the past. The Commis- 
sion decided in favour of continuing 
the existing method of computing the 
quantum of depreciation on the basis 
of zonal averages of the costed units. 
It was added that the figure so adopt- 
ed was automatically to undergo an 


upward revision if and when the re-. 


vision contemplated by the draft 
rules seeking to liberalise the depre- 
ciation to be earned under the Income- 
tax law brought into effect. 

37- On behalf of the. sugar 
producers it has been stated that the 
Tariff Commission has merely taken 
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the formula under the Income-tax 
law of the written down value but has 
made no provision. for adding the 
value of new improvements or addi- 
tions. 

38. Tt appears from the Tetten 
of the Tariff Commission dated July 
29, 1970 from which extracts have 
been furnished to us by the learned 
Solicitor General that in accordance 
with what was said in para 9.4.6 of 
1969 report the Commission has re- 
calculated the figure in respect of de« 
preciation in accordance with the 
amended provisions of the income tax 
law and the rates have been revised 
for different class of assets for the 
period of the estimate. On behalf of 
the government. a statement has been 
furnished to us showing the impact of 
variation as a result of introduction of 
new rates of depreciation under the 
Income tax Rules per quintal of sugar 
over the basic cost schedule in the 
1969 report. It is quite clear from that 
Statement that the increase in depre- 
ciation has been allowed in accordance 
with the new rate of depreciation 
under the Income-tax Rules and the 
criticism on behalf of the producers 
on this point does not appear to be 
valid. It is pertinent to note that in 
the case of Premier Automobiles, AIR 
1972 SC 1690 (supra) this court upheld 
depreciation being allowed on the 
basis provided for by the income tax 
law and did not accept the contention 
of the car manufacturers that depre- 
ciation allowance should be calculat- 
ed on replacement cost. The follow- 
ing observations may be reproduced: 

“The depreciation which is allow- 
ed under the tax laws is very liberal 
and we see no reason to pass on the 
burden to the present consumer who 
is not likely to get any benefit out of 
the replacement proposed to be pro- 
vided for by the manufacturers.” 

39. As regards rehabilitation 
the Government of India had appoint- 
ed a committee in June 1963 to exa- 
mine the question of rehabilitation 
and modernisation of the old and un- 
economic units in the sugar industry 
under the Chairmanship of Shri S. N. 
Gundu Rao. That Committee submitt- 
ed its report in 1965 and recommend- 
ed on various matters including the 
assessment of need for rehabilitation, 
modernisation and expansion of un- 
economic units. The Sugar Enquiry 
Commission 1965 agreed with the 
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report of the Gundu Rao Committee 
that there was need for providing 
special loan assistance to the industry 
for the purpose of rehabilitation and 
modernisation, It was suggested that 
the Government could provide finan- 
ces for rehabilitation and modernisa- 
tion through the existing financial in- 
stitutions such as Industrial Develop- 
ment Bank and Industrial Finance 
Corporation. In the 1959 report of 
the Tariff Commission the principle 
that a uniform allowance for rehabi- 
litation to all units in the sugar indus- 
try had been held to be unwarranted 
since such a provision, according’ to 
the Commission, while giving neces- 
sary resources to’ the needy ones would 
accrue as an extra enlargement of pro- 
fit to others. The reason given was 
that generally the average life of a 
sugar plant and machinery is 20 to 25 
years. Therefore the units which had 
gone into production in recent times 
should have no problem of rehabilita- 
tion for some years to come. Those 
units which had carried out substan- 
tial expansion and had in the process 
effected renovation and modernisation 
of their existing equipment would not 
require the same amount for further 
rehabilitation as the units which were 
established in pre-war years and had 
carried out no expansion and no re- 
habilitation. The Commission had 
found that the industry had done well 
during the four years preceding the 
report. It had, therefore, resources 
which could have been utilised for re- 
habilitation and modernisation of the 
old plant and equipment. In other 
words in 1959 it was considered that 
nothing need be given by way of uni- 
form allowance for rehabilitation in 
the fair selling price of sugar. The 
Government, it was suggested, should 
make the necessary arrangement for 
making available financial assistance 
to the units in sugar industry on simi- 
lar lines as those made for the cotton 
and jute textile manufacturing indus- 
try for the purpose of renovation and 
modernisation of their plant and equip- 
ment. 

40. Before the 1969 ‘Tariff 
Commission the Sugar industry had 
pressed for the grant of rehabilitation 
allowance equivalent to the amount of 
difference between the replacement 
value and the historical depreciation. 
After giving the various figures in 
para 9.10.2 the Commission considered 
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that the depreciation rate would come 
to Rs. 4.22 per quintal. The Commis- 
sion, however, proceeded to say that 
rehabilitation should not be linked to 
the replacement cost or the difference 
between depreciation at replacement 
and historical cost. -At the same time 
it was necessary to ensure that in the 
interest of the maintenance of con- 
tinuity of sugar production at an ap- 
propriate level such of the units 
which could be brought to a standard 
of normal efficiency should be helped 
to rehabilitate themselves. In the as- 
sessment of prices by region as well 
as fixation of price on the basis of 
zonal schedules it was not possible to 
take into consideration the needs of 
individual units, The best that could 
be done was to provide for a joint 
fund for the entire industry. In para 
9.10.4 the Commission accepted the 
ease for allowing for the next 2 to 5 
years at least half this amount or 
Rs. 2/- per quintal in round figures by 
way of rehabilitation grant to the 
industry either by way of direct addi- 
tion to the controlled price or if so 
preferred in the interest of the consu- 
mer indirectly by suitable adjustment 
in the burden of taxation. With the 
amount so generated a fund could be 
established only for meeting the cost 
including the cost of finance for crea- 
tion of additional assets to improve 
the productive efficiency of the de- 
serving units. In the cost schedules 
which were prepared the amount of 
Rs. 2/- per quintal was added by way 
of rehabilitation for determining the 
ex-works price of sugar. 


41. In the resolution dated Fe- 
bruary 20, 1970 of the Government of 
India the above recommendation was 
noticed but it was stated that a deci- 


sion on that matter had been 
deferred pending consultation with 
the concerned interests. Apart from 


relying on the discussion in the 
reports of 1959 and 1965 the Soli- 
citor General has referred to the ob- 
servations of this court in the Premier 
Automobiles case, AIR 1972 SC 1690 
(Supra) in which while considering 
the question of depreciation the 
principle that it- should be allowed 
on replacement basis was not accept- 
ed. According to report of the Car 
Prices Enquiry Commission if the 
manufacturers were to keep apart not 
only the amount of depreciation but 
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also the development rebate and other 
reserves to which they were entitled 
under the various tax and other laws 
and invest them separately or even in 
their business, depreciation funds with 
the amount thus provided for could be 
built up and these could be invested 
whether inside or outside the business. 


42. It is unfortunate that noth- 
ing has been done to implement the 
recommendation of the Commission in 
respect of rehabilitation presumably, 
we are told, because the question of 
nationalisation of sugar industry was 
under consideration. The conditions 
which prevailed at the time of the 1959 
report and the 1965 report were dif- 
ferent and the latest view expressed 
in the 1969 report ought to have 
received serious consideration. But we 
are unable to hold that merely be- 
cause Rs. 2/- per quintal as recom- 
mended by the Commission has not 
been taken into account while fixing 
the price of levy sugar the price as 
fixed should be struck down. The non- 
inclusion of this amount is in no way 
violative of the provisions of Sec. 3-A 
of the Act. We have however, no 
doubt that the Government will give 
serious and immediate consideration to 
this matter and take a decision on it 
without any further delay, ; 


. 43. We may now refer to the 
escalations (question No. 5) on the 
wages, cost of packing, electricity duty, 
transport charges on cane etc. These 
matters are all dealt with in the latest 
note of the Tariff Commission on the 
cost increase in the sugar industry, a 
copy of which has been produced by 
the Solicitor General and in which 
escalations have been allowed. The 
Tariff Commission did not consider it 
necessary to allow increase in the cost 
of power, fuel, and consumable stores 
as it was considered that the estimated 
provision of 3% increase per annum in 
the cost of stores and repair should 
take care of the increase for the cur- 
rent price period. As regards the in- 
cidence due to increase in road trans- 
port cost it was stated that the Com- 
mission had taken the same into ac- 
count while recommending the sche- 
dule of price for the period ending 
1971-72. We have not been shown any 
serious inaccuracy or infirmity factual- 
ly or otherwise in the escalations al- 
lowed by the Commission which have 
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been worked out by the experts ex- 
cept the general argument which we 
have not accepted that the increases 
allowed are not commensurate with 
the actual cost of some of the units. 


44. A few other matters (cover- 
ed by question No. 6) may now be 
considered which were brought to our 
notice. The first is about gratuity. 
The first Wage Board had recom- 
mended that it should be paid by the 
sugar producers to its employees. The 
complaint of the producers was that no 
account had been taken by the Tariff 
Commission of this item. Our atten- 
tion has been drawn to the enactment 
of recent legislation under which the 
rate of minimum bonus has been rais- 
ed from 4% to 8.33%. It has been 
urged that when the prices were fix- 
ed by the impugned order the addi- 
tional amount could not be taken into 
account while determining the cost of 
production. As the producers will be 
bound to pay the bonus at the en- 
hanced rate they will be put to a 
good deal of loss until some provision 
is made for addition of that amount 
for the purpose of working out the 
levy prices. So far as gratuity is con- 
cerned it has been pointed out by the 
Solicitor General that in Form V ap- 
pearing at page 192 under ‘Salaries 
and Wages’ item 11 relates to gratui- 
ty and therefore gratuity had been in- 
cluded. There are hardly any clear 
pleadings in the writ petitions on this 
point from which it can be establish- 
ed and gratuity has not been includ- 
ed. We are unable to accept the con- 
tention that payment of gratuity or 
liability thereof has not been taken 
into account while fixing the price for 
levy sugar. 


45. The Payment of Bonus 
Amendment Ordinance 1972 which has 
been promulgated recently was pu- 
blished in the Government of India 
Gazette dated September 23, 1972. Sec- 
tion 3 of the Ordinance provides: 

“S. 3 “Section 10 of the principal 
Act shall be re-numbered as sub-sec- 
tion (1) thereof, and 


eeceeenvesevere 


tained in sub-section (1), but subject 
to the provisions of Sections 8 and 13 
every employer shall be bound to pay 
to every employee in respect of the 
accounting year commencing on any 
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day in the year 1971 a minimum 
bonus which shall be eight and one 
third per cent of the salary or wage 
earned by the employee during that 
accounting year or eighty -rupees 
whichever is higher whether there are 
profits in that accounting year or not: 


Provided that......... ? 


On behalf of the sugar producers it 
has been urged that the liability to 
pay the additional amount of mini- 
mum bonus will commence in respect 
of the accounting year commencing on 
any date in the year 1971. It will, 
therefore, cover the year 1971-72 for 
which the prices of sugar have been 
fixed by the impugned order, Since 
the additional amount has to go into 
the manufacturing cost the price as 
fixed cannot be held to be valid and 
legal. The learned Solicitor General, 
on the other hand, says that since the 
Ordinance has come into force now it 
was neither practicable nor possible to 
take its provisions into account while 
fixing the prices under the impugned 
order and the same cannot be render- 
ed illegal by a subsequent legislation 
which has come into force only re- 
cently. In our opinion the prices as 
fixed by the impugned order cannot 
be struck down because of the pro- 
mulgation of the Ordinance by which 
the amount of minimum bonus has 
been raised from 4% to 8.33% of the 
salary or wages earned by the em- 
ployees during the accounting year or 
Rs. 80/- whichever is higher. But there 
can be no manner of doubt that the 
Government will have to take some 
immediate action by either mak- 
ing some ad-hoc provision in respect of 
the price or taking some other step 
which may be open to it to give the 
necessary relief to the sugar producers 
in this behalf. 


46. As the Bonus Ordinance 
has been promulgated after the prices 
were fixed by the impugned order 
that order cannot be struck down on 
the ground that the prices fixed hy it 
did not take into account the changes 
in the rate of minimum bonus made 
by the Ordinance. Even so, in the 
changed circumstances, the Govern- 
ment ought to make modifications in 
the impugned order in respect of the 
prices of levy sugar so as to adjust 
them in accordance with the provi- 
sions of the Ordinance. Except for the 
above the writ petitions shall stand 
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dismissed with no order as to costs. 
Liberty to the parties to file applica- 
tions for directions in respect of the 
Bank guarantees furnished by them 
in pursuance of stay orders passed by 
this Court. 

Petitions dismissed. 


AIR 1973 SUPREME COURT 751 
(V 60 C 154) 


(From: Andhra Pradesh)* 
P. JAGANMOHAN REDDY AND 
I. D. 


M/s. Hind Tobacco & Cigarette 
Co. Ltd., Appellant v. Union of India 
and others, Respondents. 

Civil Appeal No, 1409 of 1969, D/- 
1-11-1972. 

Index Note: — (A) Constitution 
of India, Art. 133 (1)—Requirements 
for conferring right of appeal. 


Brief Note: — (A) Article 133 (1) 
confers aright of appeal onan aggrie- 
ved party when the case satisfies the 
requirement of cl. (a) and the judgment 
of the High Court is one of reversal. 
In such a case it is not necessary that 
a substantial or important question ofa 
law should also be involved. The 
Supreme Court, therefore, cannot jus- 
tifiably decline to go into the merits 
of the appeal on the ground that no 
substantial question of law is involved. 

(Para 9) 

Index Note: — (B) Contract Act 
(1872), S. 10—Interpretation of con- 
tract, 


Brief Note: — (B) A particular 
clause which governed the various 
contracts of sale between the parties 
expressly provided that the price 
quoted was exclusive of the sales tax. 
But sales-tax was expressly agreed to 
be paid at the rates prescribed by the 
State Government concerned. This 
liability being the real core of one of 
the fundamental terms of the obliga- 
tion undertaken by the purchaser the 
term that the sales-tax, if payable, 
should be shown as a separate item 
was merely a matter of procedure and 
the condition that if the sales-tax in- 
tended to be claimed was not distin- 
ctly shown then no such claim would 


*(C.C.C. Appeal No. 43 of 1943, D/- 
may — Andhra_Pra, Hydera- 
ad) - 


LP/LP/G134/72/BNP 


752 S. C. [Prs. 1-2] Hind Tobacco & Cigarette Co. v. Union of India 


be admitted at a later stage was more 
akin to exemption from this liability. 
The requirement regarding the sepa- 
rate mention of sales-tax did not 
relate to the fundamental term or core 
of the contract and as such could not 
be considered to deprive the plaintiff 
of its right to realise the sales-tax 
actually held by the sales-tax depart- 
ment to be leviable, and which the 
defendant had in express terms under- 
taken to pay. The express and unqua- 
lified representation by the purchaser 
in the Note to that clause of the con- 
tract that sales-tax was not leviable 
on these sales was sufficient to justify 
the omission on the part of the seller 
to distinctly show it with the price 
quoted to be intended to be claimed. 
This omission could by no means de- 
prive the sellers of the right under 
the contract to claim from the pur- 
chaser sales tax at the prescribed rate 
actually paid. C.C.C. Appeal No. 43 of 
1943 decided on 12-12-1968 (An Pra.), 
Reversed. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1959 SC 452 = 1958 SCR 
1355, Tata Iron & Steel Co. Lid. 
v. State of Bihar 

Mr. M. C. Chagla, Sr. Advocate, 
(Mr. S. K. Gambhir, Advocate, with 
him), for the Appellant; M/s. G. L. 
Sanghi, B. D. Sharma and S. P. Nayar, 
Advocates, for Respondents. 


The following Judgment of the 
Court was delivered by 

DUA, J:— This is plaintiffs ap- 
peal by certificate from the judgment 
and decree of the Andhra Pradesh 
High Court reversing on appeal the 
judgment and decree dated February 
23, 1963 of the First Additional Chief 
Judge, City Civil Court, Hyderabad, 
which had decreed the present appel- 
Jant’s suit for Rs. 1,14,960.86 ps. against 
the Union of India. The High Court 
allowed the appeal of the Union of 
India and dismissed the plaintiffs suit. 


2. The defendant called for 
tenders for the supply of cigarettes on 
various occasions. The plaintiff-com- 
pany carrying on the business of 
manufacturing cigarettes submitted its 
tenders which were accepted by the 
Chief Director of Purchases, Govern- 
ment of India, Ministry of Food & 
Agricultural Department of Food, 
. Army Purchase Organisation, New 
Delhi. After acceptance of the tenders 
Several contracts were, entered into 
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between the parties beginning with 
December 23, 1954 and ending July 
11, 1957. They were all subject to the 
terms and the special instructions and 
conditions of contract in Schedules A 
and B to the contracts. Clause 7 of 
Schedule B relating to Price (with the 
Note) reads as under: 

s Schedule B 

7. Price: The price quoted will be 
subject to clause 3 (b) of the General 
Conditions of Conduct (Supply Depart- 
ment Form W. S. B. 133). - 

The price quoted will be deemed 
to be inclusive of the cost of packing, 
cigarettes excise duty, tobacco excise 
duty, Customs duty and all other 
charges (incidental to supply and in- 
curred upto loading) but exclusive of 
sales tax which if payable should be 
shown as a separate item. Sales tax 
would be paid at the rates prescribed 
by the State Government concerned. 
But in the event of any rebate or 
refund or sales tax allowed by the 
State Government (on purchases for 
the Defence Services) subsequent to 
supplies, a corresponding credit will 
be afforded by the supplier to the 
Government, Sales tax where leviable 
and intended to be claimed from the 
purchaser should be distinctly shown 
along with the price quoted, where 
this is not done, no claim for sales tax 
will be admitted at any later stage or 
on any ground whatsoever, 

_ All claims for reimbursement of 
sales tax will be accompanied by the 
following certificate duly signed by 
the contractors: 

_ ‘Certified that no rebate or exemp- 
tion has so far been allowed by the 
Sales Tax authorities retrospectively 
in respect of the reimbursement of 
sales tax so far claimed by us from 
the Central Government and if it is 
subsequently allowed the same will be 
refunded to the Chief Director of Pur- 
chase, Ministry of Food & Agriculture 
at once.’ 

‘Certified that the goods on which 
sales tax has been charged have not 
been exempted under the State Sales 
Tax Act or the rules made thereunder 
and the charges on the account of 
sales tax on these goods are correct 
under the provisions of that Act or the 
rules made thereunder.” 

Note: Under Article 286 (1) of the 
Constitution of India no sales tax is 
payable on supplies procured on Cen- 
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tral Government account and despatch- 
ed outside the State of origin.” 

3. In Exhibit B-4 (Tender no. 
'A/3636 dated December 11, 1954) the 
plaintiff-company inserted in the co- 
jumn pertaining to “Price Per Unit” 
that it was “subject to sales-tax at the 
rate of 1 anna per rupee”, but noted 
in the “Remarks” column, “No sales 
tax is leviable as per Schedule B”, The 
quotations in this tender were also 
stated to be subject to the terms and 
conditions given in the F & A Minis- 
try’s letter dated July 6, 1954. That 
was the letter (B-1) inviting tenders 
with which were- enclosed Schedules A 
and B. Supplies were duly made by 
the plaintiff in accordance with the 
terms of the tender. Both the parties 
were apparently under the belief that 
these sales were not subject to sales 
tax. The Commercial Tax Officer, 
however, taxed all the sales and levi- 
ed a total tax of Rs. 1,14,960.36 Ps. for 
the four assessment years 1954-55 to 
1957-58. The plaintiff took the matter 
on appeals but they were all rejected 
upto the Appellate Tribunal, Writ 
Petitions to the Andhra Pradesh High 
Court were also unsuccessful. The 
plaintiff demanded reimbursement by 
the Central Government to the extent 
fof the amount of sales-tax actually 
paid. On rejection of this demand, 
after giving the statutory notice under 
S. 80 C. P. C., the plaintiff instituted 
the suit for the recovery of Rupees 
1,14,960.36 which has given rise to the 
present appeal. The suit was resisted 
by the Union of India on various 
grounds, including even the bar of 
limitation. Defence on the merits was 
principally based on cl. 7 of the Spe- 
cial Instructions in Schedule B of the 
tender invitation. It was also pleaded 
in para 5 of the written statement 
that the mention of no sales-tax being 
leviable (made in the contract of De- 
cember, 1954 and some others) was 
discontinued because it was consider~ 
ed redundant. 

4, The pleadings of the par- 
ties gave rise to as many as 7 issues, 
those relevant for our present purpose 
being nos. ‘2, 3, 5 and 6. They are as 
follows: 


oe owe ene woe 


2. What is the effect of note to 
clause 7 of the contract? 

3. Whether the plaintiff companv 
fs entitled to claim the amount of 
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sales tax from the defendant when it 
has not mentioned the same in the 
tenders? 


5. Whether the plaintiff is en- 
titled to the reimbursement of sales- 
~tax from the defendant. 

6. Whether the central Govern- 
ment and the plaintiff were under the 
bona fide belief that no sales tax 
would be leviable by the State of 
Hyderabad and then the State of 
Andhra Pradesh.” 


The trial court dealt with these four 
issues together. It did not agree with 
the contention of the Government 
counsel that if the sales-tax was piy- 
able the plaintiff should have claimed 
the same in their tenders as a sepa- 
rate item and having not done so they 
could not claim reimbursement of the 
Sales-tax paid by them and that the 
plaintiffs could have found out with 
reasonable diligence whether or not 
sales-tax was leviable on the sales in 
question, In the trial court’s opinion 
the Note to cl. 7 in Schedule B could 
by no stretch of imagination be deem- 
ed to be a mere expression of opinion 
In the presence of that Note the plain- 
tiff was held entitled to assume that no 
sales-tax was leviable on the goods 
despatched outside the State. The’ 
goods, according to the trial court, 
were eventually despatched and con- 
sumed outside the State and the sup- 
plies were procured on the Central 
Government account. In the presence 
of cl. 7 in Schedule B the plaintiff 
could not have claimed the sales-tax in 
the tenders and the trial court also ob- 
served that the Note to this clause was 
very misleading and it indeed did mis- 
lead the plaintiff into the belief that 
no sales tax was leviable on the ciga- 
rettes procured for the Central Gov- 
ernment and despatched outside the 
State, otherwise the plaintiff would 
have felt no difficulty in claiming 
sales-tax in the tenders, Even in Ex. 
B-5, the letter from the Government 
of India accepting the plaintiffs ten- 
der dated December 11, 1954, it was 
expressly noted that the sales tax was 
not payable as despatches would lhe 
made outside the State of origin. This 
Note was prominently added against 
the “N.B.”. In the opinion of the trial 
court even Art. 286 of the Constit- 
tion was also wrongly quoted in the 
Note to Clause 7. After taking into 


754 S.C. [Prs. 4-8] Hind Tabocco & Cigarette Co. v. Union of India 


account all the relevant circumstances 
the trial Court felt that it could not 
be suggested with fairness that 
the plaintiff company was not free 
to assume that sales tax was not pay- 
able on the despatches of cigaret- 
tes made outside the State. The 
plaintiff company was assessed on 
the sales, for the first time in 
December, 1957 and payment for 
the last contract had been made on 
October 31, 1957 with the result that 
the plaintiff could not have claimed 
sales-tax in the tenders, being un- 
aware till assessed, that sales-tax was 
payable on these sales. The trial 
Court also took into account the fact 
that the plaintiff had resisted the 
levy of sales-tax right upto the High 
Court but without success. The ulti- 
mate conclusion was expressed by that 
Court in these words: 

“The circumstances of the case 
clearly reveal that not only the plain- 
tiff but also the central Government 
were under the bona fide belief that 
no sales-tax would be levied by the 
State of Andhra Pradesh as it appears 
from the averments of the defendant 
that as the cigarettes were delivered 
outside the State or Andhra Pradesh 
for the purpose of consumption out- 
side the State the despatching State 
` could not tax the sales as they were 
‘ inter-State sales. The plaintiff company 
in my opinionis therefore entitled to 
the reimbursement of the  sales-tax 
from the defendant as they were 
misled by the representation of the de- 
fendant that no sales tax is leviable 
on the goods despatched outside the 
State and, therefore, they did not claim 
the sales tax in the tenders. I there- 
fore decided issues 2,-3, 5 and 6 in 
favour of the plaintiff firm.” 

The plaintiff’s suit was decreed, as al- 
ready noticed. 

5. The High Court on appeal 
did not regard Clause 7 as constitu- 
ting any misrepresentation on the 
part of the Government and treat- 
ed that clause “at the most as 
an opinion on a point of law”. Re- 
imbursement under Clause 7 accord- 
ing to the High Court, could only he 
claimed if the plaintiff ‘included sales- 
tax as chargeable against the buyer 
in the first instance”. On this reason- 
ing the defendant’s appeal was allow- 
ed and the plaintiff’s suit dismissed. 

6. In this Court Mr. Chagla, 
the learned counsel for the appellant. 


AIR. 


strongly contended that the High 
Court was in error in holding that 
Cl. 7 merely contained an opinion ona 
point of law. It was really an assertion 
ona question of factor atany rate on 
a mixed question of fact end law. 
According to him in the very first 
tender (Ex. B-4) the sales-tax was 
specified and it was stated in the 
Remarks Column that the same was 
not leviable as per Schedule B. In 
that Schedule as per Clause 7 the 
Government had unequivocally stated 
that sales-tax was not leviable. The 
plaintiff's tender was accepted by the 
Government. In subsequent tenders 
this mention was dropped as being 
redundant. That this was the reason 
for the subsequent omission is admit- 
ted and indeed in the defendant’s 
written statement in para 5 a plea to 
this effect is taken in positive terms. 


7. According to Mr. Chagla 
fixation and payment of the price as 
also payment of sales-tax at the rates 
prescribed by the State Government 
in the present case, was the core of 
one of the fundamental obligations 
undertaken by the defendant-purchaser 
in lieu of the cigarettes purchased and 
this clearly signifies payment of sales- 
tax by the State Government, if 
Jeviable. The circumstances in which 
the seller-appellant could be deprived 
of the right of reimbursement was an 
exemption clause and, therefore, that 
had to be strictly construed. The ex- 
emption clause in the present circum- 
stances, according to his submission 
cannot be so construed as to deprive 
the plaintiffs right as seller to claim 
sales-tax from the defendant as buyer. 


8. On behalf of the Union of 
India, respondent in this Court, Shri 
Sanghi referred us to the plaintiffs 
letter dated December 11, 1954 (Ex. 
B-4), the first offer to supply cigarettes 
and contended that this was the only 
contract in which in the column of 
Price, sales-tax was mentioned and 
reference was made in the “Remarks” 
Column to Schedule B for excluding 
the sales-tax. In the subsequent con- 
tracts, according to the respondent’s 
counsel, there was no such mention. 
He drew our attention to the subse- 
quent offers to support his submission. 
The learned counsel also relied on the 
Tata Iron & Steel Co. Ltd. v. State 
of Bihar, 1958 SCR 1355=(AIR 1959 
SC 452) for the contention that the 


exemption from this liability. 
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buyer is under no liability to pay 
sales-tax in addition to the agreed 
sales price: there could, therefore, be 
no question of any agreement on the 
part of the defendant to reimburse the 
plaintiff, argued the counsel. Finally 
it was submitted that the High Court 
had certified the case to be fit for ap- 
peal only because of its high valuation 
and because of the judgment of the 
High Court being one of reversal: the 
grant of certificate by the High Court 
does not in the circumstances mean 
that the case involves any important 
question of law. This Court is, there- 
fore, not obliged to interfere with the 
decision of the High Court, even if it 
is considered to be erroneous contended 
Shri Sanghi. 

9. Dealing with the last argu- 
ment first, Article 133 (1) confers 
a right of appeal on an aggrieved party 
when the case satisfies the require- 
ment of Clause (a) and the judgment 
of the High Court is one of reversal. 
In such a case it is not necessary that 
a substantial or important question of 
law should also be involved. This 
Court, therefore, cannot justifiably 
decline to go into the merits of the 
appeal on the ground that no substan- 
tial question of law is involved. But 
this apart, it cannot be said that this 
appeal does not involve any substan- 
tial question of law. 

10. Turning to the merits it is 
clear and indeed it is not disputed 
that Clause 7 in Schedule B governs 
the various contracts of sale between 
the parties. This clause expressly 
provides that the price quoted is exclu- 
sive of sales-tax. But sales-tax was 
expressly agreed to be paid at the 
rates prescribed by the State Govern- 
ment concerned. This liability ap- 
pears to us to be the real core of one 
of the fundamental terms of the obliga- 
tion undertaken by the purchaser. The 
term that the sales-tax, if payable, 
should be shown as a separate item is 
merely a matter of procedure and the 
condition that if the sales-tax intended 
to be claimed is not distinctly shown 
then no such claim would be admit- 
ted at a later stage is more akin to 
In the 
case in hand in the very first tender, 
as already noticed, the plaintiff had 
actually separately shown in distinct 
terms that the price per unit stated 
in column No, 4 was subject to sales- 
tax atthe rate of 1 anna per rupee, 
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In the Remarks Column it was again 
expressly mentioned that no sales-tax 
was leviable as per Schedule B. This 
tender. fully complies with Clause 7 
both in letter and in spirit even though 
in our opinion in view of the Note 
to Clause 7 this mention was scarcely 
necessary, the sales-tax not being 
Jeviable according to the defendant’s 
representation. In subsequent tenders, 
if there is no mention of sales-tax or 
of the fact that it was not ieviable as 
per Schedule this was due to the fact 
that it was considered redundant. This, 
as already noticed, was also admitted 
by the defendant in the written state- 
ment. The separate mention of sales-tax 
which, in our opinion, does not re- 
late to the fundamental term or core 
of the contract, cannot be considered 
to deprive the plaintiff ofits right to 
realise the sales-tax actually held by 
the sales-tax department to be leviable 
and which the defendant had in ex- 
press terms undertaken to pay. The 
express and unqualified representa- 
tion by the defendant in the Note to 
Clause 7 in Schedule B that sales-tax 
was not Jeviable on these sales was, 
in our opinion, sufficient to justify the 
omission on the part of the plaintiff to 
distinctly show it with the price quot- 
ed to be intended to be claimed. This 
omission could by no means deprive 
the plantiff company of the right 
under the contract to claim from the 
defendant sales tax at the prescribed 
rate actually paid. 

11. A faint contention was 
raised on behalf of the defendant-res- 
pondent that there was no agreement 
by the defendant to pay sales-tax be- 
cause the cigarettes supplied by the 
plaintiff were of aninferior quality and 
therefore, the company must be deem- 
ed to have agreed not to charge sales- 
tax from the purchaser as is the 
normal practice in the market. In 
support of this submissison reference 
was made to Ex. B-l, a letter dated 
July 6, 1954, written by the Deputy 
Director of Purchase, Government of 
India, Ministry of Food and Agricul- 
ture to the plaintiff company. All 
that this letter suggests is that since 
none of the plaintiff’s “Brands” had 
been approved, the plaintiff was re- 
quested to get its Brands approved 
from the Director of Supplies and 
Transport so as to enable the com- 
pany to quote against the Ministry’s 
future tender enquiries. This letter 


756 S. C. [Prs. 1-2] Satyabrata v. State of W. B. (Dua J.) 


does not support the counsels submis- 
sion, Apparently after July, 1954 the 
plaintiff must have got their Brands 
approved which enabled them to quote 
against the Ministry’s future tender 
enquiries. Ifisnot and was never the 
defendants’ case that the Brand of 
cigarettes for which the tenders were 
actually accepted were of an inferior 
quality. This contention is an after- 
thought and is unacceptable. It is some 
what surprising that the State Govern- 
ment should have advanced this plea. 
Indeed even the main plea which was 
plainly contrary to the clear and ex- 
plicit representation of the State 
Government does not reflect the ex~ 
pected fairness on the part of the de~ 
fendant in. their dealings with the 
citizens, 

12. For the foregoing reasons, 
in our opinion, the High Court was in 
error in allowing the appeal and re- 
versing the well-considered judgment 
of the trial Court. We accordingly 
allow the appeal and reversing the 
judgment and decree of the High 
Court restore that of the trial Court 
with costs throughout. 

Appeal allowed. 


AIR 1973 SUPREME COURT 756 
(V 60 C 155) 
J. M. SHELAT, Y. V. CHANDRA~ 
CHUD AND I. D. DUA, JJ. 

Satyabrata Seal @ Dulu, Petitioner 
v. State of West Bengal and others, 
Respondents. ; l 

Writ Petn. No. 278 of 1972, D} 
31-10-1972. 

Index Note? — Maintenance of 
Internal Security Act (1971), S. 3 — 
The ground that the detenu committed 
murderous assault on one individual 
causing severe injuries to his person as 
a result of which he subsequently died 
in hospital held could not become a 
ground relevant under the Act to war- 
rant his detention. AIR 1973 SC 295 
Foll, (Para 2) 
Cases Referred: Chronological Paras 
AIR 1973 SC 295 = W. P. No. 252 

of 1972, Manu Bhusan v. State 
of W. B. 1, 2 

The following Judgment of the 
Court was delivered by 

DUA, J.:— Satyabrata Seal alias 
Dulu has forwarded the present peti- 
tion for a writ in the nature of habeas 
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corpus from Dum Dum Central Jai! in 
the State of West Bengal. Like Manu 
Bhusan Roy Prodhan in W. P. No. 252 
of 1972 = (reported in AIR 1973 SC 
295) pursuant to the order of de- 
tention dated August 21, 1971 he too 
was arrested on November 11, 1971 
when the grounds of detention were 
also served on him. The fact of mak- 
ing the detention order was reported 
to the State Government on August 
23, 1971 and the State Government 
approved the same on August 31, 1971. 
The same day the necessary report 
was submitted to the Central Govern- 
ment, His case was placed before the 
Advisory Board on December 9, 1971 
and the Board gave its decision on 
January 19, 1971. His representation 
was received by the State Government 
on December 10, 1971 and was consi- 
dered by the said Government on 
January 18, 1972. The State Govern- 
ment confirmed the detention order 
on February 2, 1972 and it was com- 
municated to the detenu on February 
H, 1972. 

2. The grounds of his detention 
are: 

“I. On 16-4-71 at about 20.00 hours 
you along with others committed mur- 
derous assault on Shri Bulo Das Gupta 
on the road in front of the Mahila 
Samiti at Dhupguri, Police Station 
Dhupguri, Dist. Jalpaiguri causing 
severe injuries to his persson. Shri 
Das Gupta subsequently died in Hos- 
pital. As a result of this murder com- 
mitted by you people of the locality 
became highly terrorised and the pu- 
blic peace was greatly disturbed. 

2. On 18-7-71 at about 19.30 
hours you along with others forcibly 
entered into Dhupguri High School, 
Police Station Dhupguri, District Jal- 
paiguri and set fire to the school build- 
ings causing irreparable loss to the 
school with the ulterior object of caus- 
ing dislocation in the present system 
of education and -to compel the school 
authorities to close down the same. 
As a result of the fire set by you, the 
teachers and the local people became 
panic stricken and the public peace 
was greatly disturbed.” 

These two grounds are exactly simi- 
Jar to the grounds on the basis of 
which Manu Bhusan Roy Prodhan was 
detained in W.P. 252 of 1972=(report~ 
ed in AIR 1973 SC 295). As a mat~ 
ter of fact it appears that the present 
petitioner was one of the persons who, 
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according to the detaining authority, 
associated with Manu Bhusan Roy 
Prodhan in the course of the two 


zx incidents mentioned in both these 


writ petitions, In W.P. 252 of 1972 
we have held that ground no. 1 is ir- 
relevant and that ground is not of an 
unessential nature and its exclusion 
from consideration might reasonably 
have affected the subjective satisfac- 
tion of the authority making the im- 
pugned order of detention. On_ this 
ground the present petition has also to 
be allowed. 


3. In the present case, how- 


F ever, there is also an additional infir- 


mity. The representation made by 
the petitioner to the State Government 
was received by the State Government 
on December 10, 1971 but was consi- 
dered by it only on January 18, 1972. 
The explanation for this delay as sta- 
ted in the counter-affidavit is as 
under: 

also caused 
due to abrupt increase in number of 
detention cases during that time as 
there was spate of anti-social activi- 
ties by Naxalite and other political ex- 
tremists in the State.” 

This explanation appears to be much 
too vague and indefinite and this 
would also have rendered the peti- 
tioner’s detention thereafter illegal. 
However, as the grounds of detention 
are outside the statute the impugned 
‘order of detention is liable to be struck 
down on that ground alone. We had 
directed the petitioner’s release on 
October 5, 1972. We have now record- 
ed our reasons for doing so. 


Petition allowed. 


AIR 1973 SUPREME COURT 757 
(V 60 C 156) 

J. M. SHELAT, Y. V. CHANDRA- 
CHUD AND L D. DUA, JJ. 
Debendra Nath Goswami, Peti- 

tioner v. The State of West Bengal, 
Respondent. 
“Writ Petn. No, 258 of 1972, 

31-10-1972. 

Index Noter — (A) Maintenance 
of Internal Security Act (1971) 
S. 3—Effect of delay in consideration 
by State Government of a detenu’s re- 
presentation — (X-Ref: Constitution of 
India Art. 22 (5)). 
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Brief Note: — (A) No hard and 
fast line can be drawn for considera- 
tion of the question of the effect of 
undue delay on the part of the State 
Government in considering a detenu’s 
representation. In such case it has to 
be seen if on the facts and circumst- 
ances the State Government can be 
said to have considered the represen- 
tation with reasonable dispatch and 
promptitude realising the importance 
the Constitution attaches to an indi- 
vidual’s right to personal liberty. If 
a detention order is too vague and re- 
flects an attitude of casual indifference 
on the part of the State Government 
and discloses no compelling reasons 
for the delay the detenu’s detention 
must be held to have become illegal 
by reason of the unreasonable delay 
on the part of the State Government 
in considering his representation. AIR 
1972 SC 2420, Followed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2420 = W. P. No. 174 

of 1972, D/- 7-8-1972, Durgapada 
Ghosh v. State-of West Bengal 3 

The following Judgment of the 

Court was delivered by 


DUA, J:— Debendra Nath Go- 
swami forwarded through Dum Dum 
Central Jail an application for a writ 
in the nature of habeas corpus. That 
petition purported to be made under 
Art. 226 of the Constitution and under 
S. 491, Code of Criminal Procedure. 
Later he forwarded another applica- 
tion under Art. 32 of the Constitution 
from Burdwan Jail where he was ap- 
parently transferred in the meantime, 
seeking the same relief. 


2. The petitioner was .arrested 
on December 29, 1971 pursuant to an 
order of detention made on May 3, 
1971. The grounds of detention were 
served on him at the time of his ar- 
rest. The fact of making the detention 
order was reported to the State Gov- 
ernment on May 3, 1971, the day it 
was made. The State Government ap- 
proved that order on May 11, 1971, 
and also reported that fact to the Cen- 
tral Government the same day. His 
representation was received by the 
State Government on January 22, 1972 
and was considered by it on February 
15, 1972. His case was placed before 
the Advisory Board on January 25, 
1972 and the Advisory Board made its 
report on February 17, 1972. The de- 
tention was confirmed by the State 
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Government on February 25, 1972 and 
communicated to the petitioner on 
March 1, 1972. l 

3. The delay by the State 
Government in considering the peti- 
tioner’s representation is, in our opi- 
nion, prima facie unreasonable and it 
requires satisfactory explanation. The 
explanation for this delay is contained 
in para 9 of the counter-affidavit 


sworn by Shri Sukumar Sen, Deputy 


Secretary, Home (Special) Depart~ 
ment, Government of West Bengal on 
August 21, 1972. It reads as under: 
“9, In this connection I further 
state that in considering the said re- 
presentation of the said petitioner 
there was a delay of about 25 days. I 
further state that the said representa- 
tion could not be considered earlier by 
the State Government inter alia on 
the ground that due to sudden and 
abrupt increase in numbers of deten- 
tion cases relating to detentions under 
the said Act and the Maintenance of 
Internal Security Act, there were great 
pressure of works in this department 
of Home Special and in consequence 
whereof consideration of urgent cases 
was a little delayed.” 
The question of the effect of undue 
delay on the part of the State Govern- 
ment in considering a detenu’s repre- 
sentation has come up before this 
Court on numerous occasions, It has 
consistently been laid down that no 
hard and fast line can be drawn and 
that in each case it has to be seen if 
on the facts and circumstances the 
State Government can be said to have 
considered the representation with 
reasonable dispatch and promptitude 
realising the importance our Constitu- 
tion attaches to an individual’s right 
to personal liberty. The position has 
been reviewed in a recent decision of 
this Court in Durga Pada Ghosh v. 
State of West Bengal, W.P. No. 174 of 
1972, D/- 7-8-1972 = (reported in AIR 
1972 SC 2420). Article 22 (5) of the 
Constitution imposes an obligation on 
the authority making an order of pre- 
ventive detention to communicate to 


the person concerned as soon as may 


be_the grounds on which such order 


is made and also to afford him the ear- 


liest opportunity of making a repre- 
sentation against that order (emphasis 
supplied). This obligation can be mean- 
ingful only if such representation is 
also considered with the same sense 
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of urgency with which the authority 
is required to communicate the grounds 
and afford the earliest opportunity to 
the detenu. It must necessarily fol- 
low that if the representation is not 
considered with the same sense of ur- 
gency the very purpose of providing 
the communication and the opportu- 
nity by sub-art. (5) would be frust- 
rated and defeated. The explanation 
for the delay has to satisfy the con- 
Science of the Court that the State 
Government concerned considered the 
Tepresentsation with the sense of ur- 
gency expected of it by the Constitu- 
tion. In the present case we are far 
from satisfied with the explanation of 
the State Government. It is too vague 
and reflects an attitude of casual indif- 
ference on the part of the State Govern- 
ment. It discloses no compelling rea- 
sons for the delay, The result is that 
the petitioner’s detention must be held 
to have become illegal by reason of 
the unreasonable delay on the part 
of the State Government in consider- 
ing his representation. The petitioner’s 
detention must, therefore, be struck 
down as illegal and the petitioner 
directed to be set at liberty. We order 
accordingly. 

Petition allowed. 


AIR 1973 SUPREME COURT 758 
(V 60 C 157) 
J. M. SHELAT, Y. V. CHANDRA- 
CHUD AND I. D. DUA, JJ. 
Sri Ramayan Harijan, Petitioner 
v. State of West Bengal, Respondent. 


Writ Petn. No. 242 of 1972, D/- 
30-10-1972. 
Index Note: — (A) Maintenance 


of Internal Security Act (1971) S. 2— 
An order of detention can be validly 
passed against a detenu after he has 
been discharged in a criminal case in 
connection with those very incidents. 
Such an order cannot be characterised 
as mala fide — AIR 1972 SC 1670 Fol- 
lowed. (Para 2) 

Index Note: — (B) Maintenance of 
Internal Security Act (1971) S. 3 (4) 
(a) (iii) — An order of detention of a 
person, for breaking open goods-wa- 
gon loaded with brass rods with the 
object of committing theft, is valid 
Since such an act is bound to cause 
disruption in the maintenance of sup- 
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plies and services essential to the 
community. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1972 SC 1670 = 1972 Cri 
LJ 1020, Mohd. Salim Khan v. 
Shri C. C. Bose 
AIR 1950 Bom 202 = 51 Cri LJ 
1126 (FB), Maledath Bharathan 
Malyali v. The Commr. of Police 2 
_ The Judgment of the Court was 
delivered by 


CHANDRACHUD, J:— By an 

order dated 29th October, 1971 the 
' District Magistrate, 24~Paraganas, 
West Bengal, directed that the peti- 
tioner be detained under the Mainten- 
ance of Internal Security Act, 26 of 
1971, with a view to preventing him 
from acting in any manner prejudi- 
cial to the maintenance of supplies 
and services essential to the communi- 
ty. The petitioner was arrested on 
4th November 1971 and the grounds 
of detention were furnished to him on 
the same date. The representation 
made by the petitioner was received 
by the Government on 19th Novem- 
ber, 1971 and was rejected on Ist De- 
cember 1971. On the decision of the 
Advisory Board dated 13th January 
1972 the detention order was confirm- 
ed by the Government on 19th Janu- 
ary, 1972. The correctness of the de- 
tention order is challenged by the 
petitioner by this petition under Arti- 
cle 32 of the Constitution. 


2. It is contended that the 
petitioner was in jail on 29th October 
1971 when the detention order was 
passed, that he was then being prose- 
cuted in respect of the same incidents 
for which the order of detention was 
passed and therefore the detention is 
mala fide. In support of this conten- 
tion our attention has been drawn by 
the learned counsel to a decision in 
Maledath Bharathan Malyali v. The 
Commr. of Police, AIR 1950 Bom 202. 
This decision, in our opinion, has no 
application because the detention 
order was passed in that case while 
the case was still under investigation. 
The affidavit filed by Sub-Inspector 
Monoranjan Ghosal in our case shows 
that the petitioner was caught red- 
handed and was arrested on 20th Octo- 
ber 1971 and that he was immediately 
put up before a Magistrate for charges 
under Ss. 379, 411 and 461 of the 
Indian Penal Code. The affidavit fur- 


Sri Ramayan v. State of W. B. (Chandrachud J.) [Prs. 1-4] S. C. 759 


ther shows that witnesses were un- 
willing to come forward in that case 
and therefore it was considered ex- 
periient not to proceed with the trial. 
The Investigating Officer therefore 
requested the learned Magistrate te 
discharge the petitioner and it was in 
anticipation of the order of discharge 
that the present order of detention 
was passed on 29th October 1971. In 
Mohd, Salim Khan v. Shri C. C. Bose, 
AIR 1972 SC 1670, Deputy Secfetary 
to the Government of West Bengal 
it was held by this Court that 
the mere fact that the detenu was dis- 
charged in a criminal case does not 
mean that a valid order of detention 
could not be passed against him ir 
connection with those very incidents 
or that such an order:can be charac- 
terised as mala fide. 


3. There is no substance in the 
submission that the State Government 
had no right to consider the represen- 
tation made by the petitioner as that 
right exclusively belongs to the Advi- 
sory Board. The detention order was 
passed under the Maintenance of In- 
ternal Security Act, 26 of 1971 and 
Section 8 (1) thereof provides that the 
detaining authority shall, as soon as 
may be, communicate to the detenu 
the grounds on which the detention 
order has been made so as to afford 
him the earliest opportunity to make 
a representation to the appropriate 
Government. It would be pointless to 
give to the detenu the right to make 
a representation to the Government 
unless the Government is entitled to 
consider that representation. It is also 
difficult to understand how the peti- 
tioner has been prejudiced by reason 
of the fact that his representation was 
considered by the State Government. 


4, One of the grounds on 
which the petitioner was detained is 
that he attacked a goods wagon 
loaded with brass rods valued at 
Rs. 50,000/-, with the object of com- 
mitting theft. It is urged that brass 
rods are not an essential commodity 
and therefore the order of detention 
could not have been passed as it pur- 
ports to have been passed for the 
maintenance of supplies and services 
essential to the community. We can- 
not accept this submission because, 
apart from the question whether brass 
rods are an essential commodity, the 
detention order has been passed for 
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maintenance of supplies as well as ser- 
vices essential to the community. 
Breaking open goods-wagons is bound 
to cause disruption in the maintenance 
of services essential to the community. 
6b. In the result the petition is 
dismissed, 

Petition dismissed. 





‘AIR 1973 SUPREME COURT 760 
(V 60 C 158) 


(From: Allahabad)* 

J. M. SHELAT, Y. V. CHANDRA- 
CHUD AND I. D. DUA, JJ. 
Saktu and another, Appellants v. 

State of U. P., Respondent. 

Criminal Appeal No. 258 of 1969, 
D/- 27-10-1972. 

Index Note: — (A) Criminal P.C. 
(1898), S. 154—Delay in making first 
information — Occurrence of dacoity 
taking place at 1 A.M. at night and 
first information lodged next day at 
10 A.M. at Police Station six miles 
away—Held in circumstances delay in 
making first information report was 
not deliberate and was of no consequ- 
ence, (Para 5) 

Index Note:— (8) Penal Code 
(1860), Ss. 391 and 395 — Dacoity — 
Conviction of less than five persons 
ean be sustained. 


Brief Note: —- (B) Where about 14 
persons had admittedly taken part in 
the dacdity and the charge framed 
against eight named persons was that 
they along with six others had taken 
part in the dacoity the conviction of 
three of them only is not bad merely 
because they are less than five. AIR 
1956 SC 441, Dist. (Para 6) 
Cases Referred: Chronological Pawas 
AIR 1956 SC 441=1956 Cri LJ 

822, Ram Shankar Singh v. State 

of Uttar Pradesh 6 
M/s. Shiv Pujan Singh and U. P. 
Singh, Advocates, for Appellants; M/s. 
- D. P. Uniyal and O. P. Rana, Advo- 
cates, for Respondent. 
_ The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.:— Eleven 
persons were tried by the learned 
Assistant Sessions Judge, Bahraich for 
offences under Sections 395, 397 and 


*(Cr. A. No. 187 of 1967, D/- 12-5- 


1969 — All, Lucknow Bench.) 
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412 of the Indian Penal Code. The 
learned Judge acquitted accused No. 
10 but convicted the others, Accused 
Nos. 6 and 7 were convicted under 
Section 395 and were sentenced to 
suffer rigorous’ imprisonment. for 7 
years. In appeal the High Court of 
Allahabad upheld the conviction of ac- 
cused Nos. 1, 6 and 7 only. This ap- 
peal by special leave is filed by ac- 
E Nos. 6 and 7 against that judg- 
ment. 


2. The incident out of which 
the prosecution arises happened on the 
night between the 25th and 26th 
March, 1965 in the village of Vaibahi 
District Bahraich The complainant, 
Jwala Prasad, heard some noise at 
about mid-night and no sooner did he 
come out of his house than was he 
overpowered by 4 dacoits. Fifteen or 
sixteen persons thereafter entered 
Jwala Prasad’s house and looted his 
property. The neighbours of Jwala 
Prasad went to his house on hearing 
the commotion and one of them set 


“4 


fire to a heap of dry straw so as to | 


facilitate identification of the dacoits. 
The First Information Report was 
lodged by Jwala Prasad at the Khari- 
ghat police station at about 10 a.m, 
on the 26th. 


3. That a dacoity took place in 


the house of Jwala Prasad on the 
night between the 25th and 26th 
March, 1965, was never disputed and 
is not in dispute before us. Learned 
counsel appearing on behalf of the ap- 
pellants, however, contends that the 
High Court was in error in making a 
distinction between the case of the ap- 
pellants on the one hand and of those 
others who were acquitted by it. We 
cannot accept this contention because 
the High Court acquitted the other ac- 
cused on the ground that there was 
enmity between the complainant and 
those accused. One could not exclude 
the possibility that those accused were 
implicated due to enmity. As between 
Jwala Prasad and the appellants there 
was no enmity whatsoever and there- 
fore Jwala Prasad had no reason to 
implicate them falsely. 


4. Learned counsel then con- 
tends that no overt act has been attri- 
buted to the appellants by any of the 
witnesses and no recovery is also al- 
leged to have been made from them. 


` These circumstances would, according 


to the counsel, show that the appel- 
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Tants had not participated in the 
dacoity. There is no substance in 
this submission because appellants 
who are residents of an adjoining vil- 
lage were admittedly known to the 
Several witnesses who have identified 
them and it is not disputed that the 
dacoits had not covered or masked 
their faces. Kallu, P.W. 3, Gokul P.W. 
5, Chandra Bhan P.W. 8, Mangrey 
P.W. 11, Jwala Prasad P.W. 12, and 
Waris P.W. 25 have uniformly impli- 
cated the appellants. As said by the 
trial Court, these are independent wit- 
nesses. 


5. Tt was urged by the learned 
counsel that the First Information Re- 
port was lodged after some delay and 
therefore there was opportunity for 
manipulation. We are not disposed to 
agree that there was any delay in 
lodging the F.I.R. The police station 
where the complaint was lodged is six 
miles away from the scene of occur- 
rence. The occurrence took place at 
about 1 a.m. on the 26th and the com- 
plaint was lodged at about 10 am 
Jwala Prasad bore no ill-will or en- 
mity to the appellants and therefore 
there was no question of his delaying 
deliberately the filing of the F.I.R. so 
as to involve the appellants falsely. 


6. The last contention advanc- 
ed on behalf of the appellants is that 
as the High Court found that only 3 
persons had participated in the oc- 
currence it was an error to convict 
them of dacoity, because the. offence 


` of dacoity cannot be committed by 


Tess than ‘5 persons. In support of this 
submission counsel relies on the deci- 
Sion in Ram Shankar Singh v. State 
of Uttar Pradesh, AIR 1956 SC 441. 
We are unable to accept this submis- 
sion. In Ram Shankar Singh's case 
six known persons were charg- 
ed with dacoity and as the High 
Court acquitted three out of the 
six, it was held by this court 
that the remaining three could not 
have been convicted for dacoity. The 
charge in the instant case is that apart 
from the named 7 or 8 persons, there 
were 5 or 6 others who had taken 
part in the commission of the dacoity. 
The circumstance therefore that all, 
except the three accused, have been 
acquitted by the High Court will not 
militate against the conviction of 
those three for dacoity, It is important 
that it was at no time disputed that 
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more than 13 or 14 persons had taken 
part in the robbery. The High Court 
acquitted a large number of the ac- 
cused because their identity could not 
be established. The High Court, how- 
ever, did not find that the group which 
committed robbery in the house of 
Jwala Prasad consisted of less than 5 
persons, 

4. In the result we dismiss the 
appeal and confirm the order of con- 
viction and sentence. 

Appeal dismissed. 





AIR 1973 SUPREME COURT 761 
(V 60 C 159) 
S., M. SIKRI, C. J., A. N. RAY, D. G. 

PALEKAR, M.:H. BEG AND 

S. N. DWIVEDI, JJ. 

The Governing Body, G. C. Col- 
Tege, Silchar, Assam and another, Peti- 
tioners v. The Gauhati University and 
others, Respondents. 

Writ Petn. No. 263 of 1972, DJ- 
26-10-1972. 

Index Note :— (A) Constitution of 
India, Art. 32—Loecus standi to apply 
— Resolution of Academic Council of 
University retaining English for cer- 
tain period and also introducing As- 
samese, aS medium of instruction in 
Colleges—Petitioners who are not pre- 
sently affected by it cannot maintain 
a petition under Art. 32 challenging 
its constitutionality under Arts. 29 
and 30. (Para 4) 

The following Judgment of the 
Court was delivered by 

DWIVEDI, J:— This petition 
under Article 32 of the Consti- 
tution is filed by three peti- 
tioners, The first petitioner is the 
Governing Body, G. C. College, Sil- 
char (Assam); the second petitioner is 
Shri P. C. Choudhury, member of the 
said Governing Body; and the third 
petitioner is S. Deb Roy. He has pass- 
ed the Matriculation Examination in 
1972. He is a Bengali. He says that he 
has received education in Bengali 
medium. English was a compulsory 
subject in the Matriculation Examina- 
tion. He is now reading in the Pre- 
University Class in the G. C., College, 
Silchar. The petitioners pray for the 
issue of an appropriate writ, order or 
direction declaring unconstitutional 
the Resolution of the Academic Coun- 
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cil of the Gaulati University, - dated 
June 12, 1972. Their grievance is that 
the said Resolution is violative of 
their rights under Arts. 29 and 30 of 
the Constitution. 


2, The impugned Resolution 
retains English as a medium of inst- 
ruction till such time not exceeding 10 
years as may be considered necessary 
by the Governing Council and also 
prescribes Assamese as the medium of 
instruction in the Colleges under the 
jurisdiction of the Gauhati University. 
It gives an option to the examinees to 
answer questions either in English or 
Assamese in the University Examina- 
tions. In the first instance the Reso- 
lution is made applicable to the two 
years Pre-University Course with ef- 
fect from 1972-73 session. 


3. The respondents are the 
Gauhati University, the Academic 
Council and the Executive Council of 
the said University and the State of 
Assam. Counsel for the first three 
respondents has raised a preliminary 
objection to the hearing of the peti- 
tion. The objection is that the peti- 
tioners have got no standing to file 
the writ petition. 


4. The Principal of the G. C. 
College, Silchar wrote a letter to the 
University Ragistrar on September 2, 
1972. The letter begins with the ad- 
mission that upto the academic ses- 
sion 1971-72, the general medium of 
instruction in the College was English 
and that the English medium is being 
continued in the first year Pre-Uni- 
versity Classes in the academic session 
1972-73. It is then said that Bengali 
was also used side by side with En- 
glish for “elucidation of the contents 
of lectures in English.” It is evident 
from the petition and the aforesaid 
letter that the impugned resolution 
does not presently affect the peti- 
tioners. The College has been impart- 
ing education to the students in the 
English medium. S. Deb Roy, the 
third petitioner, has read upto the 
Matriculation Examination in the Eng- 
hsh medium. In the Pre-Univarsity 
Class of the College, he is receiving 
education in the English medium. The 
impugned resolution permits them to 
impart and receive education in the 
English medium. In the circumstances, 
we agree with counsel for the respon- 
dents that in the circumstances of this 


A. I È. 


case the petitioners have got no stand- 
ing to file the petition. 

ob The petition is accordingly 
dismissed, In the circumstances of this 
ene there shall be no order as to 
costs. 


Petition dismissed. 


AIR 1973 SUPREME COURT 762 
(V 60 C 160) 

(From Allahabad: 1969 All. L.J. 318) 
H. R. KHANNA, Y. V. CHANDRA- 
CHUD, JJ. 

State of U. P, Appellant v. Jai 
Prakash, Respondent. 

Criminal Appeal No. 177 of 1969 
D/- 13-10-1972. 

Index Note: — (A) U. P. Rice 
(Levy) Order (1965) Clause 3 (3) — 
Ban on the sale, disposal or removal 
of the rice before the sale of the pres- 
cribed percentage of the stock of that 
rice to the State Government refers to 
such stock of rice as belongs to tke 
licensed miller or licensed dealer. 


Brief Note: — (A) The words “his ` 


stock of rice” in clause 3 (3) point to 
the inference that if the rice does not 
belong to the licensed miller but has 
been brought to the mill premises by 


Others for the purpose of milling, the j 


provisions of the said sub-clause would 
not be attracted. In such cases the 
licensed miller cannot be said to have 
contravened clause 3 (3). 1969 All LJ 
318, Affirmed. (Para 6) 


Mr. D. P. Uniyal, Sr. Advocate (Mr. 

R. Rana Advocate for Mr. O. P. Rana, 

Advocate, with him), for Appellant; 

ral ini Dutta, Advocate, for Respon- 
en 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— This appeal by 
special leave is directed against the 
judgment of Allahabad High Court 
whereby that court set aside the con- 
viction of Jai Prakash respondent un- 
der clause 3 (3) of the Uttar Pradesh 
Rice (Levy) Order, 1965 (hereinafter 
referred to as the Order) read with 
ane 125 of the Defence of India Rules, 


2. The respondent holds a lic- 
ence for paddy milling machine in 
Jansath, District Muzaffarnagar. He 
was prosecuted on the allegation that 
in 1965 he worked his paddy milling 
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machine and produced 76 quintals of 
rice but did not sell 60 per cent of 
the same to the State Government as 
required by clause 3 of the Order. On 
March 8, 1966 Marketing Inspector 
vV. D. Tyagi visited the mills premises 
of the respondent but did not find the 
said stock of rice there. 


3. The plea of the respondent 
was that paddy in question did not be- 
Tong to him but to the cultivators. As 
such, according to him, he was not 
liable to sell 60 per cent of the rice to 
the State Government. 


4. The trial magistrate held 
that the respondent had “hulled” rice 
at the rice mill and that there was no 
proof that the said rice belonged to 
the respondent. All the same the res- 
pondent, in the opinion of the trial 
magistrate, was bound to sell to the 
Government 60 per cent of the rice 
manufactured at his mill. The respon- 
dent was accordingly convicted under 
Rule 125 of the Defence of India Rules 
for non-compliance with clause 3 of 
of the Order. 


5. In appeal the Additional 
Sessions Judge affirmed the judgment 
of the trial magistrate. When the mat- 
ter was taken up in revision, the High 
Court took the view that clause 3 of 
the Order was most unreasonable in 
so far as it dealt with rice not belong- 
ing to the licensed miller. In the opi- 
nion of the High Court, the said cla- 
use was liable to be struck down for 
sheer irrationality and illegality. The 
High Court accordingly set aside the 
conviction of the respondent and ac- 
quitted him. 

6. We have heard Mr. Uniyal 
on behalf of the appellant State and 
are of the opinion that the acquittal of 
the accused respondent should not be 
interfered with. The Order was made 
by the Governor of Uttar Pradesh in 
exercise of the powers conferred by 
sub-rules (2) and (3) of Rule 125 of 
the Defence of India Rules. Sub- 
clauses (d) and (e) of Clause 2 
of the Order define “licensed dealer” 
and “licensed miller” as under: 


“(d) “licensed dealer” means a 
person holding a valid licence under 
the Uttar Pradesh Foodgrains Dealers 
Licensing Order, 1964 


(e) “licensed miller’ means the 
owner or other person in charge of a 
rice mill holding a valid licence under 
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the Rice Milling Industry (Regulaticn) 
Act, 1958 (Act No. 21 of 1958)” 
Clause 3 of the Order reads as under: 


“3. Levy on rice produced or in 
stock. — (1) Every licensed miller shall 
sell to the State Government at the 
scheduled prices sixty per cent (60 per 
cent) of grades, I Special, I, IT, IM, 
IV and V rice produced or manufac- 
tured by him in his rice mill every 
day beginning with the date of com- 
mencement of this Order until such 
time as the State Government other- 
wise directs. 

(2) Every licensed dealer shall 
Sell to the State Government at the 
scheduled prices — 

(a) sixty per cent (60 per cent) of 
grades, I, II, III, IV and V rice pro- 
duced or got milled by him out of his 
Stocks of paddy every day beginning 
with the date of commencement of 
this Order until such time the State 
Government otherwise directs: 


(b) sixty per cent (60 per cent) of 
grades, I Special, I, II, II, IV and V 
rice coming into his custody or pos- 
session for sale or disposal through 
him on commission basis or in any 
other manner by him every day be- 
ginning with the date of commence- 
ment of this Order and until such time 
as the State Government otherwise 
directs. 

(3) No Jicensed miller or licensed 
dealer shall sell or otherwise dispose 
of or remove to any other place than 
his usual place of business or storage 
in a particular locality his stocks of 
Tice unless he has sold the prescribed 
percentage to the State Government 
under sub-cla:ise (1) or sub-clause (2), 
as the case may be, and obtained 
release certificate in token thereof in 
respect of stocks left in balance with 


(4) Every licensed dealer who 
comes intu possession of any stock of 
rice, as an agent of any other person 
ctherwise than for the purpose of sale 
or disposal, shall — 

(a) furnish full particulars of the 
owner of such stock to the Controller 
or such other person as may be autho- 
rized by him on this behalf: 

(b) furnish proof, when so requir- 
ed, to the satisfaction of the Control- 
ler or such other person as may be 
authorized by him in this behalf that 
the licensed dealer has no power of 
Sale or disposal over the stock and 
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(c) retain the stock in his posses- 
sion until a direction is received by 
him from the Controller, 


(5) The rice required to be sold 
to the State Government under sub- 
clauses (1) and (2) shall be delivered 
by the licensed miller or the licensed 
dealer within one month of its produc- 
tion or otherwise coming into posses- 
sion, as the case may be, to the Con- 
troller or to such other person as may 
be authorized by the Controller to 
take delivery on his behalf.” 


We are in tħe present case concerned 
with clause 3 (3) and the question 
which arises for determination is whe- 
ther the respondent can be said to 
haye contravened that clause because 
of' his having allowed the removal of 
the stock of rice from the mill pre- 
mises before selling 60 per cent of the 
Isame to the State Government. In this 
respect we are of the view that the 
ban on the sale, disposal or removal of 
the rice before the sale of the pres- 
cribed percentage of the stock of that 
rice to the State Government contem- 
plated by sub-clause (3) of clause 3 
refers to such stock of rice as belongs 
to the licensed miller or licensed de- 
aler. This is clear from the use of the 
words “his stock of rice” in the afore- 
said sub-clause. The said words point 
to the inference that if the rice does 
not belong to the licensed miller but 
has been brought to the mill premises 
by others for the purpose of milling 
the provisions of the said sub-clause 
would not be attracted. As the rice in 
question in the present case has been 
found to belong not to the respondent, 
it is manifest that he cannot be held to 
have contravened sub-clause (3) of 
the Order. We are, therefore, of the 
opinion that the acquittal of the res- 
pondent should not be interfered with. 
The appeal consequently fails and is 
dismissed. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 764 
(V 60 C 161) 


(From: Madhya Pradesh)* 


A. N. RAY, D. G. PALEKAR, M. H: 
BEG AND S. N. DWIVEDI, JJ. 
Municipal Corporation, Jabalpur 

& another, Appellants v. Sh. Soorfi 

Bhanji Keniya, Respondent. 

Civil Appeal No 1 1506 of 1971, D/- 
13-10-1972. 

Index Note: — (A) C. P. and Berar 
Municipalities Act (2 of 1922), S. 66 
(1) — A Municipality cannot impose 
octroi exceeding’) the maximum rate 
prescribed by the State Government. 
(X-Ref:—City of Jubbulpore Corpora~ 
tion Act 1948 (3 of 1950), Ss. 120 (3), 
3 (2)) — (X-Ref: M. P. Municipal 
Corporation Act (23 of 1956), S. 132 
(6) ). (Paras 12, 13) 

Brief Note: — (A) Where the State 
Government altered the maximum 
rate of octroi in exercise of its powers 
under S, 66 (2) of the C. P. and Berar 
Municipalities Act and subsequently 
in exercise of its powers under S. 129 
(3) of the City of Jubbulpore Corpora~ 
tion Act, the Municipal Corporation, 
Jabalpur could not continue to impose 
octroi at the old rate fixed by notifi- 
cation No. 2093-714-VIII dated 5-9« 
1923. Mise. P. No. Tee of 1965 D/- 1-3- 
1971 (Madh Pra) Affirmed. 

(Paras 12, 13} 


Mr. D. N. Mukherjee. Advocate 
for Appellants; Mr, S. V. Gupte, 
Sr, Advocate (M/s. N. K. Shejwalkar, 
S. S. Khanduja and Miss Lalita Kohli, 
Advocates, with him) for Respon- 
dent. 

The following Judgment of the 
Court was delivered by 

PALEKAR, J:— This is an ap- 
peal by certificate from an Order of 
the Madhya Pradesh High Court issu- 
ing a mandamus against the Munici- 
pal Corporation, Jabalpur, ordering the 
Corporation to forbear from recover- 
ing octroi tax on certain goods at a 
rate exceeding two annas per maund, 
which was the maximum limit fixed 
by the State Government. 

Under the Central Provinces 
and Berar Municipalities Act, 1922 
which applied to Municipalies in- 
cluding that of Jabalpur, the Pro- 
vincial Government, purporting to act 


*(Mise. Petn. No. 443 of 1965, D/- 1- 
3-1971 — Madh Pra, at Jabalpur, 
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inder section 66 (2) of the Act, fixed 
xy notification No. 2093-7 14-V1ITT 
lated 5-9-1923 the maximum ad valo- 
vem rates for the imposition of octroi 
xy the Municipalities. The Municipal 
“Xommittee, Jabalpur acting under sec~ 
ion 66 (1) of the Act imposed from 
14-5-1943, subject to the maximum al- 
ready prescribed, octroi on metal and 
metal goods at the rate of Rs, 2/5/6 
per cent ad valorem. Item No. 70 was 
as follows: 


“Metal and metal goods (exclud- 
ing pure gold and silver) watches, 
clocks, motor, motor cycle, tricycles, 
perambulators and machines and 
machinery and their spare parts, tools 
of all kinds, parts of all kinds, print- 
ing press and machines — @ Rupees 
2/5/6 per cent ad valorem”. 

3. Respondent Soorji Bhanji 
Keniya was a local trader and he used 
to import within the octroi limits of 
Jabalpur, Hardware goods, machinery 
and machine parts which admittedly 
fell within the above item and he was 
liable to pay ad valorem duty as pres- 
cribed above. 

4. Later in 1950 by notification 
under section 66 (2) of the Act. No. 
1584-1661-M-XIII dated 29-4-1950, the 
State Government made the following 
rule: 

“Octroi tax shall not be imposed 
on any article specified in column (2) 
of the table below in excess of the 
rates specified in the corresponding en- 
try in column (3) thereof: i 


Table 
T. 2 3. 
Name of Articles Rate 


eeeees © o n nS l aa a n a aaa 


9. Mild Steel and wrought Rs. -/2/- 


iron and their manu- per maund 
factures 
5. The above rule came into 


force from 5-6-1950 and it was the 
claim of the respondent that ad valo- 
rem tax fixed in 1943 could no longer 
continue in force and the only rate 
at which his goods would be 
liable to the octroi tax was the rate 
not exceeding two annas per maund. 
6. In the meantime the City of 
Jubbulpore Corporation Act, 1948 was 
passed and was brought into force on 
1-6-1950. By reason of section 2 of 
that Act, the Municipality of Jubbul- 
pore was withdrawn from the opera- 
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tion of the Central Provinces and 
Berar Act, 1922 but by virtue of sec- 
tion 3 (2) the notifications, taxes ete 
which were in force under the Central 
Provinces and Berar Act, 1922 con- 
tinued to be in force as if they 
were enacted under the appropri- 
ate provisions of the new Acô 
viz. the City of Jubbulpore Cor- 
poration Act, 1948, The provision 
for levying octroi was séction 120 (1) 
(e) and sub-section (3) of that section 
empowered the Provincial Govern- 
ment to regulate the imposition, as- 
Sessment and collection of taxes and 
specify maximum amounts of rates for 
any tax. 

7. By Government Notification 
No. 3821/179/M. XIII dated July 12, 
1954 the State Government, purport- 
ing to act under Section 120 (3) of the 
City of Jubbulpore Corporation Act, 
1948 made some amendments in the 
notification dated April 29, 1950 refer- 
red to above. For the entry “mild steel 
and wrought iron and their manufac- 
tures”, the following was substituted: 
“steel and iron and mild steel section 
including plates, bars and other iron 
manufactures”. One more item was 
added “12. spares and components, 
parts ‘of machinery — two annas per 
maund.” 


8. The Respondent’s claim was 
that the goods which he import- 
ed fell within the two items referred 
to above and were liable to pay octroi 
not exceeding the rate of two annas 
per maund. 


9. The Madhya Bharat Muni- 
cipal Corporation Act, 1956 was first 
enforced only in the Cities of Indore 
and Gwalior on October 30, 1956. But 
by an amendment which came into 
force on May 20, 1961, the Act came 
to be known as the Madhya Pradesh 
Municipal Corporation Act, 1956 and 
was applied to the City of Jubbulpore. 
The City of Jubbulpore Corporation 
Act, 1948 ceased to operate. But by 
section 3 (2) of the new Act notifica- 
tions issued and taxes imposed under 
the old law continued to be in force 
as if they had been issued or imposed 
under the new Act. Section 132 (1) (e) 
provided for the imposition of octroi | 
and sub-section (6) of that section au- 
thorised the State Government to 
prescribe by notification in the Ga- 
zette, such maximum and minimum 
limits with respect to the amount 
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or to the rate or both as may be speci- 
fied in such notification within which 
the Corporation may impose taxes 
mentioned in sub-sections (1) and (2) 
of section 132. 


10. In 1964 the respondent and 
many other Hardware merchants in 
Jubbulpore objected to the Corpora- 
tion levying octroi atthe ad valorem 
rate of Rs. 2/5/6 per cent as imposed 
on 14-5-1943. They charged the Cor- 
poration with disregard of the notifi- 
cations issued by the State Govern- 
ment dated 29-4-1950 and 12-7-1954 
referred to above which clearly pres- 
cribed that the octroi on the goods im- 
ported by the respondent within the 
municipal limits was not leviable at a 
rate in excess of two annas per maund. 
That contention has been upheld by 
the High Court. 

11. The respondent had filed 
the petition in the High Court in 1965 
but the same was disposed of in 1971 
The reason appears to be that appeals 
had been filed to the Commissioner 
and, later, to the Administrator of 
the Corporation against the excess 
levy and though the High Court gave 
time for the disposal of the appeals, 
they were not disposed of, and ulti- 
mately the High Court had to hear 
the petition and dispose it of in March, 
1971. 

12. We find no substance in 
jthis appeal. It is not disputed that the 
goods imported within the octroi 
limits by the respondent fall within 
the following description ‘“(a) Steel 
iron and mild steel section including 
plates, bars G. I. and black sheets and 
other iron and steel manufactures and 
(b) spares and component parts of 
machinery.” 

13. Both these items are liable 
to pay octroi not in excess of two an- 
nas per maund by reason of Govern- 
ment Notification No. 3821/179/M. 
XI dated July 12, 1954. That notifi- 
cation was issued by the State Gov- 
ernment under Section 120 (3) of the 
City of Jubbulpore Corporation Act, 
1948. The sub-section - provided that 
the State Government may, by rules 
made under the Act, regulate the im- 
_ position, assessment and collection of 
taxes under section 120 and specify 
maximum amounts of rates for any 
tax and for preventing evasion of as- 
‘sessment and payment of taxes. The 
notification specified the maximum 
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amount of rate for octroi in respect of 
Specified goods. Therefore, any imposi- 
tion of the tax by the Municipality 
under Section 120 (1) which exceeded 
the limits prescribed by the notifica- 
tion would be obviously bad. The Cor- 
poration had not imposed directly any 


. tax under Section 120 (1) of the Act, 


but had purported to impose the tax 
as authorised by the rules made by 
the Municipality under the Central 
Provinces and Berar Act, 1922 on 14-5- 
1943. Those rules, it was contended, 
prescribed the ad valorem rate of 
Rs. 2/5/6 per cent on such goods, and 
continued to remain in force by vir- 
tue of Section 3 (2) of the City of Jub- 
bulpore Corporation Act, 1948. That 
is undoubtedly true. The taxes im- 
posed by the Municipality under sec- 
tion 66 (1) of the Central Provinces 
and Berar Municipality Act, 1922 
would continue to be in force as if 
they were imposed under the new Act 
under Section 120 (1). But even as the 
taxes would continue to be in force 
under Section 120 (1), the notification 
issued by the State Government on 
29-4-1950 under sub-section (2) of sec- 
tion 66 of the Central Provinces and 
Berar Municipality Act, 1922 would 
continue to be in force under sub~sec- 
tion (3) of Section 120 of the City of 
Jubbulpore Corporation Act, 1948, r/w 
Section 3 (2) of that Act. That notifi- 
cation had clearly prescribed the maxi- 
mum octroi for these goods as annas 
two per maund. Hence side by side we 
had two orders with regard to the im- 
position and levy of octroi on these 
goods. One was the'imposition made 
by the Municipality under Section 126 
(1) of the City of Jubbulpore Corpora- 
tion Act which prescribed an ad valorem 
rate and, the other was the notification 
issued by the State Government pres- 
cribing the maximum rate for octroi 
which could be imposed, In the case of 
conflict between the two it is obvious 
that the maximum prescribed by the 
State Government would hold the field. 
The notification issued by the State 
Government either under Section 66 


(2) of the Central Provinces and Berar| 


Municipality Act, 1922 or under Sec- 
tion 120 (3) of the City of Jubbulpore 
Corporation Act, 1948 or under S. 132 
(6) of the Madhya Pradesh Municipal 
Corporation Act, 1956 after its appli- 
eation to Jubbulpore in 1961 would be 
binding upon the Municipal Corpora- 
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tion and any tax imposed by it exceed- 
ing that limit would be invalid. 


14, That position was not seri- 
ously contested before us. Mr. Mukh- 
erjee, on behalf of the appellant Cor- 
poration, however, attempted to con- 
tend that these two notifications of the 
State Government dated 29-4-1950 and 
12-7-1954 were ultra vires of the 
powers of the State Government. It is 
rather difficult to understand this con- 
tention. The Corporation was the res- 
pendent in the High Court and it does 
not appear that at any time it had 
sought to challenge these notifications 
issued by the State Government. The 
point was not argued before the High 
Court and it is difficult to see how in 
the absence of the State Government 
as a party to the proceeding such a 
contention could at all be taken. We 
did not, therefore, permit Mr. Mukh- 
erjee to argue that the above notifica- 
tions were ultra vires of the powers 
of the State Government. 


15. It was then contended by 
Mr. Mukherjee that the form in which 
the mandamus has been issued would 
require him to charge octroi atthe rate 
of two annas per maund for all time. 
He submits that when the Writ Peti- 
tion was pending in the High Court 
the State Government had issued a 
notification dated 27-9-1968 ` whereby 
it had fixed the octroi rate of Rupees 
2.35 p. per cent ad valorem on similar 
goods and therefore, at least from that 
date the two annas per maund rule 
must be deemed to have been abro- ` 
gated. We are not concerned with 
that contention now. It does not ap- 
pear from the judgment that the at- 
tention of the High Court was invited 
to any such notification issued by the 
State Government. The Writ Petition 
had been filed in 1965 and the com- 
plaint was that octroi was being im- 
posed upon goods at a rate in excess 
of the maximum prescribed by the 
State Government at that time. The 
High Court was concerned with that 
limited question and not with the ques- 
tion whether at some future date it 
was not open to the State Government 
to fix another rate as the maximum. 
We are also not concerned with the 
same. If, after 1965, octroi was levied 
at a higher rate, merchants would be 
liable to pay octroi at that rate, pro- 
vided, always, the levy was legal and 
valid. But so far as the petition itself 
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was concerned the complaint made by 
the respondent in the High Court was 
well-founded viz. that octroi was being 
charged at a.rate in excess of the 
maximum permitted by the State Gov- 
ernment. On that finding the manda- 
mus was rightly issued. 
1 The appeal is dismissed 
with costs. 
Appeal dismissed. 
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J. M. SHELAT, Y. V. CHANDRA- 
CHUD AND I. D. DUA, JJ. 
Muralidhar Malla, ‘Appellant v. 

The State of West Bengal, Respon- 
dent. 
Writ Petition No. 277 of 1972, D/- 

12-10-1972. 

Index Note: — (A) Maintenance 

of Internal Security Act (1971), S. 3 

(1) & (2) — Detention order—Validity 

of grounds—Petitioner’s Naxalites were 
alleged to have used live bombs and 
Pipe guns in attempting murders spe- 
cifically mentioned in the detention 
order—Live bombs also found in their 
possession when arrested—These inci- 
dents, could not be said to be mere 
infractions of law and order and not 
public order for in the context and 
circumstances they took place could 
well be said to have caused a sense of 
panic and insecurity in the locality in 
which they were committed—It could 
not be said that the grounds mention- 
ed in the detention order were not 
germane to the objects in respect of 
which alone detention can be ordered 
under the Act. (Paras 4, 5) 


The following Judgment of the 
Court was delivered by 

SHELAT, J.:— By his order, dated 
October 26, 1971, the District Magis- 
trate, Burdwan directed the detention 
of the Petitioner under sub-sec. (1) 
read with sub-sec. (2) of Section 3 of 
the Maintenance of Internal Security 
Act, 26 of 1971 on the ground that it 
was hecessary to detain him with a 
view to preventing him from acting in 
a manner prejudicial to the mainten- 
ance of public order. In pursuance of 
the said order the petitioner was ar- 
rested on November, 1, 1971 and de- 
tained in Burdwan Jail. 
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2. The grounds of detention 
served on the petitioner at the time of 
his arrest ran as follows: 

"(1) That on 12-7-1971 at about 
10.45 hours you along with your as- 
Sociates viz. (1) Madan Bouri alias 
Balmiki, son of late Chalu Bouri alias 
Balmiki of Santa, P.S. Nirapur, Dis- 
trict Burdwan, (2) Nanik Bouri, son ‘of 
Tara Pada Bouri of Nabaghanty, P. S. 
Birapur, District Burdwan, (3) Rabin- 
dra Nath Sarkar alias Rabi son of 
Narendra Nath Sarkar of New Town 
Road No. 7 Quarter No. 13/3, P. S. 
Hirapur, District Burdwan, being arm- 
ed with lethal weapons surrounded one 
Chottanlal, son of Ram Brich of Bur- 
npur at Narsinghbandh, P.S. Hirapur, 
District Burdwan while he was re~ 
turning to Burnpur, Chottan Lall some~ 
how managed to escape from your 
clutches. You and your associates 
attempted to do away with the life 
of Chottan Lall by exploding bembs 
and firing from pipe guns, suspecting 
him as a police informer. Your act 
threw out of gear the normal life 
stream of the community of the loca- 
lity in and around Narsinghbandh, P. S. 
Hirapur, District Burdwan 

_ (2) That on 30-7-71 at about 07.45 

hours you along with your associates 
viz, (1) Ganga Malla, (2) Mesua Show, 
both Homeless, temporarily resid- 
ing at Santadangal, P. S. Hirapur and 
others, being armed with lethal wea- 
pons entered into the hotel of Shri 
Vivekananda Sha, son of late Khusru 
Sha of Burnpur Road, P. S. Hirapur 
and attacked Shri Sha with bombs, 
dagger etc. with a view to do away 
with his life when Shri Sha with the 
help of public was able to arrest you 
with two bombs in your possession 
while your other associates fled away. 
You wanted to do away with the life 
of Vivekananda Sha when he demand- 
ed back money from you. As a result 
of your act a general sense of insecu- 
rity was generated in the locality and 
the people were so much panic-stri= 
cken that they could not follow their 
normal avocations of life for a num- 
ber of days after the incident.” 

Mr. Markendeya questioned the 
validity of the said order on three 
grounds. The first ground urged by 
him was that there was undue delay 
in the consideration of the petitioner’s 
representation by the State Govern- 
ment which rendered the continuation 
of the petitioner’s detention contrary 
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to Art. 22 (5) of the Constitution. The 
facts in this connection are that the 
Government received the representa- 
tion on November 29, 1971 but did not 
consider and dispose it of until Decem- 
ber 30, 1971. There was, therefore, de- 
lay of about 30 days in dealing with 
the petitioner’s representation. The 
return filed on behalf of the Govern- 
ment states that the reasons for delay 
were (1) influx of refugees in West 
Bengal, (2) the Indo-Pakistan war, 
and (3) sudden spurt of anti-social acti- 
vities by political extremists taking 
advantage of the extraordinary situa- 
tion arising as a result of the influx 
of refugees and then the war. These 
reasons have been considered by us in 
some of the petitions earlier heard by 
us and were held valid. There being 
thus a satisfactory explanation, it is 
not possible to hold that there was by 
the Government such undue delay as 
would invalidate the petitioner’s de- 
tention. 


3. The second ground urged by 
counsel was that the petitioner is a 
Hindi-speaking person, that although 
a translation of the grounds was serv- 
ed upon him, it is not known in what 
language the grounds were translated. 
Tf such language was other than Hindi, 
it was futile to serve such a 
translation. The petitioner, there- 
fore, would be unable to understand 
the grounds and would not be able to 
make an effective representation 
against his detention. We have ascer- 
tained from the files produced by 
counsel for the State that the trans- 
lation served on the petitioner was in 
Hindi and therefore the petitioner can 
have no grievance on that score. 


4. The third and the last con- 
tention was that the grounds of deten- 
tion were not germane to the objects 
in respect of which detention under the 
Act could be directed. It was argued 
that the incidents narrated in the 
grounds would at best constitute in- 
fraction of law and order and not pu- 
blic order as defined by this Court in 
some of its decisions, The grounds of 
detention speak of two incidents in 
which the petitioner along with some 
of his associates is alleged to have 
participated. The first incident took 
place on July 12, 1971 when the peti- 
tioner and his associates named in 
ground No. 1 surrounded and attempt- 
ed to kill one Chhotelal. Chhotelal, 
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however, was fortunate enough to planation furnished by Government 
„escape. But in attempting his murder vague and unsatisfactory — Detention 


it is alleged that the petitioner used 
bombs and a pipe gun which “threw 
out of gear the normal life stream of 
the community of the locality”. The 
second incident is said to have occur- 
red on July 30, 1971 when the peti- 
tioner and his associates trespassed into 
the hotel of one Vivekanand and at- 
tacked him with bombs and a dagger. 
Once again the victim. with the help 
of some of the members of the public 
could not only save himself but arrest 
the petitioner.. When the petitioner 


F -was caught two live bombs were found 


in his possession. This incident also 
was said to have caused a sense of 
panic and insecurity in the locality. 

5. It is quite clear from the 
nature of the attack, the weapons pos- 
sessed and actually used by the aggres- 
Sors viz., live bombs, that both the 
incidents must have had an impact 
not only on the victims but also others 
living in that locality. It is, therefore, 
not possible to say that they affected 
only the individuals involved in it or 
that only those individuals could be 
said to be concerned with them. We 
are satisfied that the incidents could 
not be rightly characterised as mere 
infractions of law and order or were 
such that only the parties involved in 
them were affected. Their impact was 
deeper and wider than that and did 
feopardise the maintenance of public 
order in the localities where they 
were committed. This contention, 
therefore, cannot commend itself to us 
and we reject it. 

6. The petition fails 
dismissed. 


and is 


Petition dismissed. 
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Index Note: — (A) Maintenance of 
[Internal Security Act (1971), S. 3 (3) 
— Undue delay by Government in 
considering petitioner’s representation 
with regard to his detention — Ex- 
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held invalid. (Para 7) 


The following Judgment of the 
Court was delivered by 


SHELAT, J.:— This petition reach- 
ed hearing before us on October 4, 
1972. After hearing the parties we 
eame to the conclusion that the order 
impugned herein and the petitioners 
detention thereunder cannot be sus- 
tained. We, therefore, ordered the im- 
mediate release of the petitioner and 
said that we would give our reasons 
for the order later on, We now set out 
those reasons. 

2. By. his order, dated Novem- 
ber 2, 1971 the District Magistrate, 
Burdwan directed the detention of the 
petitioner under the Maintenance of 
Internal Security Act, 26 of 1971, on 
the ground that such detention was 
necessary with a view to preventing 
him from acting in any manner preju- 
dicial to the maintenance of public 
order. Consequent upon the passing 
of the order the petitioner was arrest- 
ed and lodged in jail. 


3. The ground for detention 
served on the petitioner was as follows: 

“On 12-10-71 at 04.15 hours you 
along with Abu Taleb and others be~- 
ing armed with deadly weapons like 
kripans and lethals forcefully detained 
one running truck at Alampur on Suri 
Road, P. S. Burdwan and committed 
dacoity in respect of valuable belong- 
ings of the truck after assaulting Shri 
Hardoer Sharma of the said truck. 
This incident in the early morning on 
the highway of Burdwan created 
panic and the people were terrorised ` 
and felt a sense of insecurity and were 
hesitant to pursue their normal trade 
and avocation and thereby their even 
tempo of life was affected adversely.” 


4, After he was lodged in jail 
the petitioner, through the jail autho- 
rities, sent his representation to the 
Government, That representation was 
received by the Government on De- 
cember 12, 1971, but was not disposed 
of till February 19, 1972. There was 
thus a delay of nearly 50 days in con- 
sidering and disposing of the repre- 
sentation by the Government. 

5. Counsel for the petitioner 
urged that the ground for detention 
on the basis of which the District 
Magistrate was said to have reached 


770 S. C. Abdul Aziz v. Distt. 


satisfaction about the necessity .of. de- 
taining the petitioner was extraneous 
and irrelevant. The impugned order, 
therefore, was unsustainable and in- 
valid. He also urged that there was 
undue delay by the Government in 


considering the petitioner’s represen- 
tation which rendered his detention 


invalid. He contended that on both 
these grounds the court should order 
release of the petitioner. 


6. It is conceded by the res- 
pondent-Government in the return 
filed on its behalf that there was de- 
lay of about 50 days in consideration 
of the petitioner’s representation. The 
only explanation given by it for the 
delay is that there was a “sudden and 
abrupt increase in volume of deten- 
tion cases during this period under the 
Maintenance of Internal Security Act 
owing to spate of anti-social activities 
by political extremists in the State at 
that time.” 


7. This explanation is obvious- 
ly vague and unsatisfactory and can- 
not for that reason be accepted. No 
particulars are given in support of the 
vague assertions made by the depo- 
nent. There being thus no proper or 
acceptable explanation, there is no al- 
ternative except to hold that there 
was undue delay in considering the 
petitioner’s representation which ren- 
dered his detention invalid. 


8. In view of this conclusion, 
it is not necessary to deal with the 


other contention raised by the peti- 
tioner’s counsel, 
9. The petition succeeds and is 


allowed. 
Petition allowed. 
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Index Note: — (A) Maintenance 
of Internal Security Act (1971), S. 3 
(1) (a) (ii) — Provision whether invalid 
for excessive delegation — Expression 
‘internal security’ is comprehensive 
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enough to include the concept of ‘pu- 
blic order’. 


Brief Note :— (A) Section 3 (1) (a) 
Gi) of the Act confers power on 
the Central Government and the 
State Government to pass orders of 
detention with a view to preventing 
any person from acting in any manner 
prejudicial to the security of the State 
or the maintenance of publie order. 
This power cannot be controlled by 
anything stated in the long title of the 
Act. Besides, the long title describes 
the Act as one for providing for de- 
tention for the purpose of maintenance 
of internal security and “matters con- 
nected therewith”. “Internal Security” 
is an expression of width sufficient to 
comprehend the concept of public 
order. Internal disturbances can threa- 
ten the security of the State and such 
disturbances may assume grave pro- 
portions so as to have a direct impact 
on publie order, 


Under Entry 3 of List IIT of the 
Seventh Schedule to the Constitution, 
Parliament has the power to legislate 
on “Preventive detention for reasons 
connected with the security of a State, 
the maintenance of publie order, or the 
maintenance of supplies and services 
essential to the community”, The pro- 
vision therefore was not vitiated by 
‘excessive delegation’ of powers. 


(Para 7) 


Index Note: — (B) Maintenance 
of Internal Security Act (1971), S. 3— 
Detention order passed during pen- 
dency of a prosecution — Not vitiat- 
ed thereby. AIR 1972 SC 2561, Fol- 
lowed. (Para 5) 


Index Note: — (C) Maintenance 
of Internal Security Act (1971), S. 3— 
Detention order—Validity of. 


Brief Note: — (C) Held that the 
murders stated to have been commit- 
ted by the petitioners and their assccia- 
tes with the definite object of promot- 
ing the cause of the party (CPI-ML) 
to which they belonged were not stray 
or simple cases of murders as con- 
tended; the incidents during which 
and the circumstances in which the 
murders were committed had serious 
repercussions not merely on law and 
order but on public order in the State 
of West Bengal as well and therefore 
detention order could not be said to be 
invalid. AIR 1972 SC 2259, Followed. 

(Para 4) 


Magistrate, Bardwan 
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Cases Referred: Chronological Paras 


AIR 1972 SC 2259 = Writ Petn. 
No. 190 of 1972, D/- 31-7-1972, 
Amiya Kumar Karmakar v. : 
State of West Bengal 4 

‘AIR 1972 SC 2561 = Writ Petn. 

No. 112 of 1972, D/- 17-8-1972, 
Ashim Kumar Ray v. State of 
‘West Bengal 
The following Judgment of the 
Court was delivered by 


CHANDRACHUD, J.i— This is a 
petition under Article 32 of the Con- 
stitution for the issue of a writ of 
habeas corpus for the release. of the 
petitioner. 


2. On 16th November, 1971 
the District Magistrate Burdwan, West 
Bengal, passed an order under the 
Maintenance of Internal Security Act, 
26 of 1971, that the petitioner be 
detained “with a view to preventing 
him from acting in any manner pre- 
judicial to the maintenance of public 
order”. The petitioner was arrested 
on 17th December 1971 and on the 
same date the grounds of detention 
were served on him. The petitioner’s 
case was placed before the Advisory 
Board on 7th January 1972, his repre- 
sentation was received by the Govern- 
ment on 13th January 1972 and was 
rejected on 22nd February, 1972, 


3. Two grounds were furnish- 
ed to the petitioner in justification of 
the order of detention. It was stated 
firstly, that the petitioner and his 
associates were members of an ex- 
tremist party (CPI-ML), that on 16th 
August 1971, they armed themselves 
with lethal weapons like firearms, 
choppers and daggers with a view to 
promoting the cause of their party, 
that they raided the house of one Dur- 
gapada Rudra and murdered him and 
that the aforesaid incidents created a 
general sense of insecurity, as a result 
of which the residents of the locality 
could not follow their normal avoca~ 
tions for a considerable period, The 
second ground of detention is that on 
22nd May, 1971 the petitioner and his 
associates raided the house of Smt. 
Kshetromoni Choudhury and murder- 
ed one Umapada Mallick who was 
staying in that house. This incident 
is also stated to have created a general 
sense of insecurity amongst the resi- 
dents of the locality. 
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4, Learned counsel appearing 
in support of the petition contends 
that these two incidents are but simple 
cases of murder, germane to law and 
order, but which could have no impact 
on “public order” as such, A short 
answer to this contention is that the 
murders are stated to have been com- 
mitted by the petitioner and his as- 
sociates, with the definite object of 
promoting the cause of the party to 
which they belonged. These, there- 
fore, are not stray or simple cases of 
murder as contended by -the learned 
counsel. Such incidents have serious 
repercussions not merely on law and 
order but on public order. We may 
mention that a similar contention was 
rejected by this Court in Writ Petn. 
No. 190 of 1972 decided on 31-7-1972 
= (reported in AIR 1972 SC 2259). 


5. It is then contended that 
the order of detention was passed 
during the pendency of a prosecution 
launched against the petitioner for the 
very same incidents in regard to 
which the order of detention has been 
passed and thereby the order is vitiat- 
ed. One of the two incidents is alleged 
to have taken place on 16th August 
1971 and immediately thereafter the 
petitioner was arrested. He was pro- 
duced before the Judicial Magistrate, 
Kalna on 10th September 1971 who 
enlarged him on bail on 6th October 
1971. The petitioner was eventually 
discharged by the learned Magistrate 
on 16th December 1971, but in the 
meanwhile, the order of detention was 
passed on 16th November 1971 and 
the petitioner was arrested in pursu- 
ance of that order on 17th December 
1971. In regard to this contention it 
may be sufficient to draw attention to 
the decision of this Court in Writ Peti- 
tion No. 112 of 1972 decided on 17-8- 
1972 = (reported in AIR 1972 SC 
2561). It was held therein that the 
mere circumstance that a detention 
order is passed during the pendency 
of a prosecution will not vitiate the 
order. In conceivable cases it may be- 
come necessary to pass an order of 
detention in anticipation of an order 
of discharge or acquittal. 


6 The next. challenge to the 
order of detention is that the delay of 
about 40 days caused in considering 
the representation made by the peti- 
tioner is fatal to the order. The peti- 
tioner’s representation was received 





772 S. C. 


by the Government on 13th January 
1972 and was rejected on 22nd Febru- 
ary 1972. Apparently therefore there 
was delay in considering the repre- 
sentation but the affidavit of the De- 
puty Secretary Home (Special) De- 
partment, Government of West Bengal, 
shows that the representation could 
not be considered earlier because al~ 
though the war with Pakistan had 
ended, its after-effects were still loom- 
ing large in West Bengal and the offi< 
cers of the State Government had to 
take appropriate steps for the return 
of the refugees who had taken shelter 
in West Bengal. The delay, thus, is 
satisfactorily explained. 


T; The Iast contention advanc- 
ed on behalf of the petitioner is that 
the Maintenance of Internal Security 
Act, 1971 having been passed for the 
maintenance of internal security, it 
was not open to the Parliament to con~ 
fer power on the appropriate Govern- 
ment to pass orders of detention for 
the maintenance of public order, as 
"internal security” cannot comprehend 
“public order”. Learned counsel draws 
support to his argument, partly 
from the long title to the Act, which 
describes it as “an Act to provide for 
detention in certain cases for the 
purpose of maintenance of internal 
security and matters connected there- 
with”. We see no merit in this con- 
tention. In the first place, under En- 
try 3 of List III of the Seventh Sche- 
dule to the Constitution, Parliament 
has the power to legislate on “Preven- 
tive detention for reasons connected 
with the security of a State, the main-~ 
tenance of public order, or the main- 
tenance ofsupplies and services essen- 
tial to the community”. Section 3 (1) 
(a) (ii) of the Act confers power on 
the Central Government and the State 
Government to pass orders of deten- 
tion with a view to preventing any 
person from acting in any manner 
prejudicial to the security of the State 
or the maintenance of public order. 
This power cannot be controlled by 
anything stated in the long title of the 
Act. Besides, the long title describes 
the Act as one for providing for deten- 
tion for the purpose of maintenance 
of internal security and “matters con~ 
nected therewith”. “Internal Security” 
is an expression of width sufficient to 
comprehend the concept of public 
order. Internal disturbances can 


J, S. Murarji v. Sovani (Pj Ltd, 


A-I. RB, 


threaten the security of the State and 
Such disturbances may assume grave 
proportions so as to have a direct im=~ 
pact on public order. 
0 & In the result the petition 
fails and is dismissed. 

Petition dismissed, 
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Jai Singh Murarji and others, Ap- 
pellants v. M/s. Sovani (P) Ltd. and 
others, Respondents. 

Civil Appeal No. 269 of 1972, Dj- 
9-10-1972. ; 

Index Note: — Bombay  Renfs; 
Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), S. 15 (2) — A 
subsequent assignee from a sub-lessee 
is not entitled to protection under Sec- 
tion 15 (2). (Decision in S. C. A. No. 
2108 of 1971, D/- 28-1-1972 (Bom.} 
Reversed. Case Iaw discussed.) 

Brief Note: — Section 15 (2) of 
the Act protects only sub-lease or 
assignment or transfer by the tenant 
but does not protect subsequent assign- 
ments or transfers by assignees or 
transferees, (Paras 14, 17) 

The word ‘tenant’ in Section 15 of 
the Act means the contractual tenant 
and not the statutory tenant. The legis- 
lature by the Ordinance of 1959 ïn- 
tended to confer protection on sub- 
tenants of contractual tenants. The 
Ordinance did not confer any protec- 
tion on further transfer or further 
sub-letting by sub-lessees of the con- 
tractual tenants. (Para 19) 
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Co. Advocates, with him), for Appel- 
lants; Mr, D. V. Patel, Sr. Advocate, 
(M/s. S. S. Javali, D. N. Hungund and 
Vineet Kumar, Advocates, with him), 
for Respondents. ' 


The following Judgment of the 
Court was delivered by 

RAY, J.u-— This is an appeal by 
special leave from the judgment dated 
28 January 1972 of the High Court at 
Bombay. 

2. The High Court in a writ 
petition under Article 227 of the Con- 
stitution quashed an order of the 
Court of Small Causes, Bombay. 


38. . A trust known as Padamsi 
Bhanji Trust of Bombay owned a 
godown at 8 Mugbhat Lane, Girgaum, 
Bombay. The tenant of the property 
before 1952 was Ochhawlal. The pro- 


. perty thereafter came into possession 


of S. V. Sovani. Sovani carried on the 
business of preparation and sale of 
scientifie apparatus. About 1952 Sovani 
became Director of Sovani Private 
Limited Company referred to as the 
private Company. The private Com- 
pany went into possession of the go- 
down as also the business which was 
carried on by Sovani. Rent was paid 
up to the year 1966 in the name of 
Ochhavlal. Rent receipts were also in 
the name of Ochhavlal. In the year 
1966 the trust employee who collected 
rent refused to accept rent, There- 
after rent was sent by money order to 
the trustees. The trustees did not 
accept the money orders. 


4. The trustees in the year 
1970 filed suit for possession. 
Ochhavlal was the defendant in the 
suit. The grounds for eviction of 
Ochhavlal were first that he was a 
defaulter in the payment of rent 
from 1966, and secondly, he was 
guilty of sub-letting. The suit was 
decreed ex parte in the month of 
of March, 1971. On 8 April, 1971 the 
trustees obtained possession. 


5. Thereafter an application 
was made under Order XXI, Rule 100 
of the Code of Civil Procedure by 
the Private Company for relief aganist 
dispossession in execution of the 
decree. The trial Court accepted the 
contention of the Private Company 
that they became sub-tenants. 


6. Against that Order an ap- 
plication. in revision was filed by the 
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trustees. The Small Cause Court set 
aside the order passed by the trial 
Court. 

T. The Private Company there« 
upon made an application under Arti- 
cle 227 of the Constitution in the High 
Court. The High Court held that the 
Small Cause Court in revision com- 
mitted an error in applying Sec 
tion 15 (2) of the Bombay Rent Act, 
1947. The High Court held that the 
Private Company was a tenant within 
the meaning of the Bombay Act. 

8. This appeal turns entirely 
on the provisions contained in Sec- 
tion 15 of the Bombay Rent Act re- 
ferred to as the Act, í 

Section 15 (1) of the Act fs as 
follows: 

“Notwithstanding anything con- 
tained in any law, but subject to any 
contract to the contrary, it shall not 
be lawful after the coming into opera- 
tion of this Act for any tenant to sub- 
let the whole or any part of the pre- 
mises let to him or to’ assign or trans- 
fer in any other manner his interest 
therein.” 


The present sub-section (1) was num- 
bered as sub-section (1) by Bombay 
Ordinance No. IIL of 1959 published 
on 21 May, 1959. This was subse- 
quently enacted in Bombay Act No. 
49 of 1959. Prior to the renumbering 
with the exception of the words “but 
subject to any contract to the contrary” 
the body of the section was the same. 

9. There is a proviso to sub- 
Section (1) which runs thus: 

“Provided that the State Govern- 
ment may, by notification in the Offi- 
cial Gazette, permit in any area the 
transfer of interest in premises held 
under such leases or class of leases 
and to such extent as may be specfied. 
in the notification”. 

10. There is also an explana- 
tion to sub-section (1). This explana- 
tion was added by Maharashtra Act 
No. 17 of 1968. The explanation is 
that leases or class of leases shall in- 
clude and shall be deemed always to 
have included within their meaning 
assignments and other transfers of 
the leases or class of leases, and 
accordingly notwithstanding any judg- 
ment, decree or order of any Court, 
provisions in any notification under 
the proviso which purports to permit 
assignments and transfers by lessees 
Shall include and shall always be 
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deemed to have included assignments 
and transfers of the leasehold, made 
on or after 12 May 1948, and whether 
made by the original lessees or their 
assignees or transferees or any sub- 
sequently assignees or transferees. 
The net effect of the explanation is 
that where leases or class of leases are 
specified in the Government notifica- 
tions assignments and transfers by 
original lessees on or after 12 May 
1948 and subsequent assignments and 
transfers by assignees and transferees 
are all protected. 


11. One of the Government 
notifications permitted transfer or as- 
signment incidental to the sale of a 
business as a going concern together 
with the stock-in-trade and the good- 
will thereof, provided that the trans- 
fer or assignment is of the entire in- 
terest of the transferor or assignor in 
such leasehold premises together with 
the business and the stock-in-trade and 
goodwill thereof. There were other 
notifications under the proviso to sec- 
tion 15 (1) whereby the Government of 
Bombay permitted in all areas to 
which Part II of the Act extends several 
types of transfers and assignments by 
lessees of their interests in leasehold 
premises as, and to the extent, 
specified in the notifications. The pre- 
sent assignment isnot covered by any 
of the specified types mentioned in 
the Government notifications. 


12. The relevant provision for 
the purpose of the present appeal is 
sub-section (2) of Section 15 of the 
Act. Broadly stated, the first limb of 
the sub-section is that the prohibition 
against sub-letting by the tenant of 
whole or any part of the premises and 
against the assignment or transfer in 
any other manner of the interest of 
the tenant therein, contained in sub- 
section (1), shall, subject to the provi- 
sions of sub-section (2), be deemed to 
have had no effect before the com- 
mencement of the Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol (Amendment) Ordinance 1959 on 
21 May 1959 in any area in which this 
Act or the provisions were in opera- 
- tion before the commencement. Sec- 
tion 15 (2) of the Act was inserted on 
21 May 1959 by Bombay Ordinance 
No. ITI of 1959. It was later deemed 
to have been substituted on 21 May 
1959 for the original by Maharashtra 
Act No. 38 of 1962. Prior to the Bom- 
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bay Ordinance 1959 Section 15 as it 
originally stood prohibited sub-letting 
by any tenant or assignment or trans- 
ier ofhis interest therein, This prohi- 
bition against sub-letting or assignment 
or transfer by the tenant of his interest 
contained in sub-section (1) shall be 
deemed to have had no effect before 
the Ordinance. Therefore, the ban 
against sub-letting by a tenant or as- 
signment or transfer of his ‘interest 
therein prior to the Ordinance of 1959 
is removed. 

13. The matter does not rest 
there because of the second limb of 
sub-section (2) of Section 15 of the 
Act, It is provided there that any such 
sub-lease, assignment or transfer or 
any such purported sub-lease, assign- 
ment or transfer in favour of any per~ 
son who has entered into possession 
before 1959 and has continued to be in 
possession shall be deemed to be valid 
and effective. Therefore, the sub-let- 
ting before 1959 by a tenant is valid 
under sub-section (2) provided such 
sub-lessee entered into possession and 
continued in possession at the com- 
mencement of the Ordinance, Such 
sub-letting is rendered valid notwith- 
standing anything contained in any 
contract or any decree or order of 
Court. The Act as a corollary also in- 
troduced the measure that any tenant 
who has sub-let shall not be liable to 
en under section 13 (1) (a) of the 

ct. 

14, The proviso and the expla~ 
nation to Section 15 (1) of the Act pro- 
tect transfer of interest in notified 
leases or class of leases to assignees or 
transferees. as well as subsequent as- 
signees or transferees. S.15 (2) of the 
Act protects only sub-lease or assign- 
ment or transfer by the tenant but 
does not protect subsequent assign- 
ments or transfers by assignees or 
transferees, 

15. The entire question in the 
present appeal is whether the Private 
Company is a sub-lessee protected 
under Section 15 (2) of the Act. 


16. The answer to the question 
is whether the respondent Private 
Company was a sub-tenant prior to 
1959 and continued in possession at 
the commencement of the Ordinance 
in 1959. Ochhavlal in the present case 


gave the sub-lease to Sovani before 
the Ordinance. It is an  indisput- 
able feature in the present case 
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that Sovani did not continue in 
possession at the commencement of 
the Ordinance of 1959. Sovani be- 
came a Director of the Private 
Company. It is the Private Com- 
pany which claims to be a sub-lessee. 
The Private Company was in the first 
place nota sub-lessee of the tenant 
but a subsequent assignee from the sub- 
lessee. Secondly Sovani who was the 
sub-lessee was not in possession on the 
date of the Ordinance on 21 May 1959. 
It was the Private Company which 
was in possession. Therefore, the Pri- 
vate Company is not within the pro- 
tection of Section 15 (2) of the Act. 


17. Section 108 of the Trans- 
fer of Property Act provides that a 
lessee may transfer absolutely by way 
of mortgage or sub-lease the whole or 
any part of his interest in the property, 
and any transferee of such interest or 
part may again transfer it. This provi- 
sion contained in Section 108 (i) of the 
Transfer of Property Act notices the 
distinction between the sub-lease bya 
lessee and transfer by such sub-lessee 
of his interest by a subsequent trans- 
fer, Section 15 of the Bombay Act 
dealt with only sub-letting by the te- 
nant. That sub-letting by the tenant 
is no longer unlawful provided the 
conditions in Section 15 (2) are fulfill- 
ed. It is only the sub-lease by the te- 
nant which is mentioned in sub-sec- 
tion (1) and rendered valid in sub-sec- 
tion (2) of Section 15 of the Act. The 
Bombay Rent Act does not in S. 15 (2) 
protect any further lease or transfer 
by the sub-lessee. 


18. The Bombay High Court in 
a Bench decision in N. M. Nayak v. 
Chhotalal Hariram, 69 Bom. L. R. 551 
= (AIR 1968 Bom 51) rightly held 
that Section 15 (2) of the Act validated 
only sub-letting, transfer and assign- 
ments by tenants and no further sub- 
letting or further derivative transfer 
or assignment by such sub-lessees, 
transferees or assignees. 

19. The word ‘tenant’ in S. 15 
of the Bombay Act means the con- 
tractual tenant. In Anand Nivas (P) 
Ltd, y. Anandji, (1964) 4 SCR 892 = 
(AIR 1965 SC 414) this Court said that 
the expression ‘tenant in Section 15 
(1) of the Act means the contractual 
tenant and not the statutory tenant. 
The legislature by the Ordinance of 
1959 intended to confer protection on 
sub-tenants of contractual tenants. 


S. C. 775 


The Ordinance did not confer any 
protection on further transfer or fur- 
ther sub-letting by sub-lessees of the 
contractual tenants. 


20. Section 5 (11) of the Act 
defines ‘Tenant’, to include sub-te- 
nants or other persons as have derived 
title under a tenant before the Ordi- 
nance of 1959. After the decision of 
the Bombay High Court in Nayak’s 
case, 69 Bom LR 551 = (AIR 1968 
Bom 51) (supra) sub-clause (aa) was 
introduced to clause (11) in Section 5 
of the Act. The Amendment was as 
follows: 


“Any person to whom interest in 
premises has been assigned or trans- 
ferred as permitted, or deemed to be 
permitted, under Section 15”, 


[Prs. 16-22] 


21. The amendment was in- 
troduced into the Act by the Mahara- 
shtra Act No. 17 of 1968 with retro- 
spective effect as from 12 May 1948. 
The amendment was brought into ex- 
istence as a result of the decision of 
the Bombay High Court in Nayak’s 
case, 69 Bom LR 551 = (AIR 1968 
Bom 51) (supra). The High Court held 
in that case that a person seeking to 
claim protection by the provisions con- 


tained in the notification issued under’ 


the proviso to Section 15 (1) of the Act 
must establish that his transferor was 
a lessee of the premises transferred 
or assigned, The decision was to the 
effect that the only persons who were 
entitled to transfer or assign the inter- 
est of the premises were to satisfy the 
character of a lessee as defined in Sec- 
tion 105 of the Transfer of Property 
Act. The assignee of a lessee was held 
not to be a lessee as defined by the 
Transfer of Property Act. In this con- 
text, the explanation to Section 15 (1) 
of the Act as well as sub-clause (aa) 
in clause (11) of Section 5 of the Act 
were introcuced to confer protection 
on the successive transfer by original 
lessees in regard to leases or class of 
leases notified under the proviso to 
Section 15 (1) of the Act. 


22. A faint attempt was made 
by counsel for the respondents to sug- 
gest that the respondents would be 
protected by the explanation to Sec- 
tion 15 (1) of the Act. There is no 
foundation for such a case in the High 
Court. There are no materials to sup- 
port such a plea. This contention can- 
not therefore be entertained. 
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23. The learned Single Judge 
of the High Court was clearly in error 
in holding that the respondent Private 
Company was protected by Section 15 
(2) of the Act. The appeal is, therefore, 
allowed. The judgment of the High 
Court is set aside. The appellants will 
be entitled to costs, 


Appeal allowed. 
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Index Notet — Partnership Act 
(1932), S. 14—Partnership assets — 
Firm carrying on hosiery business 
getting quota of woollen yarn under 
the Woollen Yarn (Production and 
Distribution) Control! Order—Dissolu- 
tion of firm — One of the partners 
purchasing goodwill of firm and ob- 
faining quota in firm’s name — Other 
partners cannot claim share in quota— 
Quota is not an assef of the firm—Iit 
attaches to the owner of a business at 
the time the quota is granted — (X- 
Ref: Woolfen Yarn (Production and 
Distribution) Control Order (1969), 
Cl. 6). — AIR 1970 Punj 522, Reversed. 

(Para 17) 


The following Judgment of the 
Court was delivered by 

RAY, J.:— These two appeals are 
by certificate against the judgment 
dated 19 January 1970 of the Punjab 
and Haryana High Court. 

2. The question which falls for 
consideration in these appeals is whe- 
ther the respondent is entitled to a 
declaratory decree to draw 1/3rd quota 
of the woollen yarn allotted to the 
business of the appellant under the 
name and style of Jain Bodh Hosiery, 
Ludhiana. 

3. The appellant and the res- 
pondents are partners. They carried on 
hosiery business in Ludhiana under 
the name of Jain Bodh Hosiery. The 
three persons were partners in the 
aforesaid business. On 31st March 1959 
the partnership was dissolved. After 
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the dissolution the three partners 
started hosiery business separately and 
individually. Shadi Lal carried on the 
hosiery business under the name and 
style of Jain Bodh Hosiery. 

4. Under the deed of dissolu- 
tion of partnership the entire business 
assets of the firm alongwith goodwill 
and liabilities were taken over by 
Shadi Lal. 


oOo 5 The respondent Nagin Chand 
filed a suit against the Hosiery Indus- 
trial Federation and Shadi Lal and 
Ramesh Chand. The Federation was 


authorised by the Government to dis- - 


tribute woollen yarn amongst the mem~ 
bers of the Federation. The parties 
proceeded on the admitted procedure 
of allotment of quota. In order to be 
eligible for quota a manufacturer is 
required to be a member of any of the 
five associations registered with the 
Hosiery Industry Federation. The 
quota is to be allotted to the manu- 
facturer members on the basis of 
figures of consumption of woollen 
yarn by the members during the years 
1956 to 1959 called the basic period. 


6- The respondent Nagin Chand’s 
cause of action was this. The 
three persons carried on hosiery busi- 
ness in co-partnershsip. The part- 
nership business was entitled to 
quota of woollen yarn on the 
figures of consumption in the years 
1956 to 1959. After the dissolu- 
tion of the firm Shadi Lal was obtain- 
ing quota of woollen. yarn, The quota 
was allotted on the consumption figure 
of the years 1956 to 1959. Nagin Chand 
along with his partners consumed 
woollen yarn during those years. After 
the dissolution Shadi Lal was drawing 
quota of woollen yarn on the basis of 
consumption figure of the firm during 
the years 1956 to 1959 when the three 
persons were co-partners. Quota is 
not part of goodwill, Nagin Chand was 
therefore entitled to 1/3rd share of 
the quota given to the business named 
Jain Bodh Hosiery. 


7. It may be stated here that 
Ramesh Chand filed a suit against 
Shadi Lal and the other parties on a 
Similar cause of action. 


8. Both the suits were tried 
together, The trial Court dismissed 
the suits. 


: 9. The first Appellate Court 
decreed the suits and declared that 
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each of the plaintiffs was entitled to 
1/3rd share of the quota allotted in 
the name of Jain Bodh Hosiery, 


_ 40. The learned Single Judge 
of the High Court on second appeal 
set aside the decree granted by the 
first Appellate Court and dismissed the 
suits. 


11. The High Court in Letters 
Patent Appeal accepted the appeal and 
decreed the suits in terms of the 
decree of the first Appellate Court. 
The High Court arrived at these con- 
clusions. The basis of allotment was 
consumption of woollen yarn during 
the years preceding the date of dis- 
solution of partnership. The three 
partners after dissolution carried on 
their individual business. The claim to 
quota on the basis of consumption 
during partnership was not lost by the 
dissolution. The partners had the right 
to do hosiery business in their indivi- 
dual capacity. 

12. Therefore, ‘they were each 
entitled to draw 1/3rd of the quota. 


13. Counsel for the respondent 
contended that the origin of quota was 
the performance of the partnership 
during the years 1956 to 1959 and 
therefore quota was an asset of part- 
nership to which the respondent was 
entitled. 

14. The Woollen Yarn (Produc- 
tion and Distribution) Control Order 
1960 which came into force on 29th 
October 1960 is the relevant order. 
There was a similar order which came 
into force on 21-9-1960. The earlier 
order was repealed by the later order. 
Whe Textile Commissioner with a view 
to securing proper distribution of 
woollen yarn issues directions to any 
manufacturer of or dealer in woollen 
yarn to sell any stock of woollen 
yarn held by such manufacturer or 
dealer to pay a person specified by 
the Textile Commissioner. It is under 
that provision in clause 6 of the Order 
that woollen yarn is allotted to manu~ 
facturers of Hosiery. The Federation 
was authorised by the Government to 
discharge the duties of the Textitle 
Commissioner. 


15. The question is whether 
the quota which is allotted to the ap- 
pellants Shadi Lal after the dissolu- 
tion of business is an item in the assets 
of partnership. On the dissolution of 
partnership all accounts have been 
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[Prs. 9-20] 
taken between the partners. Nothing 


remained due among the partners 
inter se, No asset remained undistri- 
buted. 

_ 16. Shadi Lal obtains quota 
by reason of his business. The quota 
enables him to obtain raw material. 
Raw material is converted into finish- 
a products, These goods are market- 
ae e n 

17. After tħe dissolution of 
partnership the three partners carried 
on hosiery business separately. Each 
ïs entitled to ask for quota of woollen 
yarn in accordance with the provisions 
of the Woollen Yarn Control Order. 
The grant of quota is within the power 
and discretion of the Textile Commis- 
sioner. The quota which is granted to 
an applicant is in his individual busi- 
ness right and itis bis property. If the 
partnership had continued the part- 
ners would have been entitled to quo- 
tas as partners. The fact that quota is 
granted in the name of Jain Bodh 
Hosiery does not convert the quota 
into a partnership asset. The business 
name belongs to the appellant under 
the deed of dissolution. f 

18. It was said by counsel for 
the respondents that the past perfor- 
mance during the years 1956 to 1959 
was important because during the 
partnership the quota was earned by 
Joint labour. Therefore, after separa- 
tion it was said that the quota to Jain 
Bodh Hosiery was given to three per- 
sons. This contention is unsound. The 
appellant after dissolution carried on 
bussiness in the name of Jain Bodh 
Hosiery. He is entitled to apply for 
quota in that business name. Quota 
that is granted in that business name 
is his separate property. Neither Nagin 
Chand nor Ramesh Chand has any 
proper proprietary right in that quota. 

19. It must be recognised that 
quota attaches to the owner of a busi- 
ness at the point of time the quota is 
granted. It is the business at the rele- 
vant time which obtains quota. There- 
fore, quota enures to the benefit of 
the business. 

20. Quota was not and could 
not be an asset of the partnership. 
Assets are divisible among partners. 
Quota could not be divided, Quota is 
a matter of privilege and the grant of 
it lies with the Textile Commissioner. 
Quota is a licence for a particular 
time for a particular quantity, Quota 
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is worked out by getting the raw mate- 
rjal represented by the Quota. 

21, It was said by counsel for 
the respondents that the appellant was 
obtaining quota on the basis of the 
performance of the partnership busi- 
ness during the relevant material 


years. If the appellant claims on that, 


basis and the Textile Commissioner al- 
lots quota on that basis it lies within 
the power of the Commissioner to 
allot the quantity he thinks fit and 
proper. 

22. If the respondent by virtue 
of his individual business is entitled to 
make an application for grant that ap- 
plication will merit its own considera- 
tion. The relevant merits and deme- 
rits of the appellant or of the respon- 
dents will be a matter for the relevant 
authorities granting quota. The res- 
pondent claimed 1/3rd share of 
the appellants’ quota. The respondent 
has no proprietary claim to the ap- 
pellant’s quota. The appellant’s quota 
is not an asset in that items of part- 
nership. A fortiori it is not an after 
acquired asset of the partnership. 

23. The High Court was in 
error in decreeing the suits on the con- 
sideration that the respondent was en- 
titled to 1/8rd quota. A declaration 
can be founded only on a legal right. 
The respondent has none. 


24. The appeals are therefore 
accepted. The judgment of the High 
Court is set aside. The suits are dis- 
missed. In view of the fact there is 
no order as to costs in the High Court 
parties will pay and bear their own 
costs. 

Appeals allowed. 


. AIR 1973 SUPREME COURT 778 
(V 60 C 167) 
(From: Allahabad)* 
K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 

Smt. Ganga Devi, (In both the Ap- 
peals), Appellant v. Ram Saran and 
another, (In both the Appeals), Res- 
pondents. 


Civil Appeals Nos. 724 and 725 of 
1968, D/- 14-4-1972. 


*(S. A. Nos. 3454 and 3455 of 1961, 
D/- 20-7-1967 — AIL) 


KP/KP/C494/72/KSB 


ALR 


Index Note: — (A) U. P. Zamin- 
dari Abolition and Land Reforms Act 
(1 of 1951), Ss. 176, 209 and 210 — A 
suit for partition against recorded 
Bhumidar is governed by S. 176 for 
which no period of limitation is pres- 
cribed in the Act. Ss. 209 and 210 
which deal with suits for ejectment of 
trespassers do not apply to such suif 
— S. A. Nos. 3454 and 3455 of 1961 
D/- 20-7-1967 (All), Affirmed. 

(Para 3) 

Index Note :— (B) Constitution of 
India Art. 136—New Plea—Plea that 
the plaintiff had no title to the land 
in suit depending upon decision of 
questions of fact neither raised in plead- 
ings norin any of the lower Courts 
below—Plea not allowed to be raised 
in appeal by special leave. (Para 4) 
f Mr. G. N. Dixit, Sr. Advocate, 
(Mr. Vimal Dave and Miss Kailash 
Mehta, Advocates with him), for 
Appellant (In both the Appeals); M/s. 
J. P. Goyal and Sobhagmal Jain, 
Advocates, for Respondents (In both 
the Appeals). 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— These are appeals 
by special leave. The appellant Ganga 
Devi is the defendant in both these ap- 
peals. The suit was for partition. The 
genealogy of the family is as under: 

(See next page for Genealogy 
Table). 

Lalta Prasad son of Bal Gobind and 
Rajinder Bahadur son of Ram Bharose 
were the co-owners of the suit pro- 
perty. On the death of Lalta Prasad 
on December 26, 1948, his widow 
Chhabili Kuer succeeded to his share. 
After the death of Lalta Prasad and 
Rajendra Bahadur, Chhabili Kuer and 
Ganga Devi were in possession of the 
suit properties as co-owners. They 
were the zamindars of the land. Their 
zamindari rights were abolished by 
U. P. Act 1 of 1951 (to be hereinafter 
referred to as the Act). Thereafter, the 
title to the suit properties vested in 
the State of U. P., but in view of Sec- 
tion 18 of that Act the persons who 
were in possession of the land which 
vested in the Government became 
bhumidhars. Prima facie Chhabili Kuer 
and Ganga Devi became co-bhumi- 
dhars, in view of Section 18 of the 
Act. After the death of Chhabili Kuer, 
Ganga Devi applied for change of 
mutation exclusively in her favour 
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BASTI RAM 
i 
l | l 
Brindaban Balgobind Baldeo Pd. Gokul Pd. 
(D. in 1908) (D. 1910) (D. 1808) (D. 1888) 
Widow Mahrani Mst. Parbati 
Kuer (D. 1941) (D. 1932) 
] 
Lalta Pd. Ram Bharose 
; (D. on 26-12-48) (D. 1927) 
Widow Chhabili Kuer Rajendra Bahadur 
(D. on 8-2-51) (D. 11-3-49) 


Widow (Deft. No. 1) 


I 
| Smt. Ganga Devi 








l I 
Smt. Lali Kuer Mangali Prasad 
i : (D. 1948) 
Babulal I i 
(Deft. No.2) Ram Saran Raghbir Saran 
Plaintiff Plaintiff 


and the mutation was effected in her 
favour in March, 1951. The present 
suits were brought in 1958, 


' 2 The only contention taken 
Before the courts below as well as be- 
fore the High Court was that the suits 
in question came within the scope of 
Section 209 of the Act and hence they 
‘were barred by limitation under the 
provision of the Act. The trial court as 
well as the first appellate Court ac- 
cepted that contention and dismissed 
the suit but the High Court differing 
from the view taken by those courts 
decreed the plaintiff's suits for parti- 
tion. The only question that arises for 
our decision at present is whether the 
aforementioned section 209 as well as 
Section 210 of the Act are applicable 
to the facts of the present cases. If 
they are applicable the suits are ad- 
mittedly barred by limitation. The 
marginal note to Section 209 speaks of 
ejectment of persons occupying land 
without title. That note indicates that 
Section deals with suits for ejectment 
of trespassers. The section reads: 


"209. Ejectment ‘of persons oc- 
eupying land without title — (1) A 
person taking or retaining possession 
of land otherwise than in accordance 
with the provisions of the law for the 
time being in force, and — 


(a) Where the land forms part of 
the holding of a bhumidhar, sirdar or 
asami without the consent of such 
bhumidhar, sirdar or asami. 


(b) Where the Iand does not form 
part of the holding of a bhumichar, 
sirdar or asami without consent of 


Gaon Sabha, shall be liable to 
ejectment on the suit jin cases 
referred to in Clause (a) above, 


of the bhumidhar, sirdar or asami 
concerned, and in cases referred to in 
clause (b) above, of the Gaon Sabha... 
auiiets and shall also be liable to pay 
damages, 

(2) To every suit relating to a 
Tand referred to in Clause (a) of Sub- 
section (1) State Government shall 
be impleaded as a necessary party.” 
Section 210 reads: 

“210. Failure to file suit under 
Section 209 or to execute decree ob- 
tained thereunder. — If a suit is not 
brought under Section 209 or a decree 
obtained in any such suit is not exe- 
cuted within the period of limitation 
provided for the filing of the suit or 
the execution of the decree, the per- 
son taking or retaining possession 
shall — 

(i) where the Iand forms part of 
the holding of a bhumidhar, or sirdar, 
become a sirdar thereof and the rights 
and interest of an asami, if any, on 
such Jand shall be extinguished. 

(ii) where the land forms part of 
the holding of an asami on behalf of 
the Gaon Sabha become an asami hold- 
ing from year to year, 

_, fii) in any case to which the pro- 
visions of Clause (b) of Section 209 
apply, become a sirdar or asami hold- 
ing from year to year as if he had been 
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admitted to possession of the land by 
the Gaon Sabha.” 


3. On a reading of these two 
sections, it is clear that they relate to 
suits for ejectment and not to suits for 
partition for which provision is made 
under Section 176 of the Act. For 
suits for ejectment under Section 209 
a limitation of three years is prescri- 
bed. No period of limitation is pres- 
cribed under that Act for a suit for 
partition. The suits with which we are 
concerned are suits for partition. 
Therefore, neither Section 209 nor Sec- 
tion 210 is applicable to these suits. 
That was the conclusion reached by 
the High Court. We are entirely in 
agreement with that conclusion. 


4. In this court an attempt 
was made by Mr. G. N. Dixit, learned 
counsel for the defendant, to show 
that the plaintiffs have no title to the 
suit property in view of Section 15 of 
the Act. No such contention appears 
to have been taken either in the plead- 
ing or before the trial court or the ap- 
pellate court or the High Court. To 
decide that contention, it is necessary 
to decide certain questions of fact. 
Hence, we have not permitted him to 
take that contention. 


5. No other contention was 
raised before us. In the result, both 
these appeals fail and they are dis- 
missed with costs. 


Appeals dismissed. 


AIR 1973 SUPREME COURT 780 
(V 60 C 168) 


(From: Delhi)* 
A. N. GROVER AND M. H. BEG, JJ. 


Ram Parkash, Appellant v. The 
State of Himachal Pradesh, Respondent. 


Criminal Appeal No. 169 of 1969, 
D/- 14-3-1972. 

Index Note:— (A) Probation of 
Offenders Act (1958), S. 1 — The 
benefit of this Act is available to per- 
sons who are found guilty of offences 


*(Cri. Revn. No. 3 of 1969, D/- 7-7- 
1969 — Delhi, (Himachal Bench at 
Simla.} 


KP/KP/B900/72/RSK 





A. I. R, 
under the Prevention of Food Adul- 
teration Act, 1954 — (X-Ref.:— Pre- 
vention of Food Adulteration Act 


(1954), Ss. 7, 16) — AIR 1972 SC 
1295, Followed. (Para 6) 


Index Note:— (B) Probation of 
Offenders Act (1958), S. 4 — An ex- 
ercise of powers under this section is 
discretionary and this discretion ought 
not to be used lightly especially when 
accused is found guilty of an offence 
under the Prevention of Food Adultera- 
tion Act, 1954 — (X-Ref.:— Preven- 
tion of Food Adulteration Act (1954), 
S. 61 (1) (a).) (Para 6) 
Cases Referred: Chronological Paras 
ATR 1972 SC 1295 = Cri. A. 

No, 64 of 1969, D/- 31-1-1972 
= 1972 Cri LJ 874, Isher Das 
v. The State of Punjab 6 


ATR 1965 SC 444 = (1964) 7 

SCR 676 = (1965) 1 Cri LJ 

360, Rattan Lal v. State of 

Punjab 6 
ATR 1963 SC 1088 = (1962) Supp 

2 SCR 745 = (1963) 2 Cri LJ 

173, Ramji Missir v. The State 

of Bihar 6 


The following Judgment of the 
Court was delivered by 


GROVER J.:— This is an appeal 
by special leave from a judgment of 


the Delhi High Court (Himachal 
Bench). 
2. The facts may be briefly 


stated. By means of a complaint 
dated January 16, 1968, made by the 
Food Inspector proceedings were initi- 
ated against the appellant under the 
provisions of the Prevention of Food 
Adulteration Act, 1954 (hereinafter 
called the Act). It was alleged that on 
November 30, 1967, the appellant sold 
to Suresh Chand, Food Inspector, a 
sample which on analysis was found 
to be asample of mixed cow’s and 
buffalo’s milk, It was sent for report 
to the Public Analyst, Chandigarh. 
According to the report of the public 
Analyst, the sample contained milk fat 
5.4% and milk solids (not fat) were 
found in the percentage of 3.6. Admit- 
tedly that was much lower than is 
ee for a cow’s or a buffaio’s 


3. At the appropriate stage a 
charge was framed against the appel- 
lant and in the charge-sheet it was 
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Stated that the sample taken from the 
appellant was found adulterated and 
thereby he had committed an offence 
punishable under Section 16 (1) (a) 
of the Act. On August 14. 1968, the 
charge was read out to the ap- 
pellant and he stated that he had 
heard and understood it and 
it had been explained to him On 
being asked whether he pleaded guilty 
to the charge the appellant answered 
in the affirmative. The Magistrate 
thereupon made an order sentencing 
the appellant to a term of six months 
rigorous imprisonment and a fine of 
of Rupees 200/~, in default of payment 
of fine he was to suffer rigorous im- 
prisonment for a further peroid of 
two months, 


4, The appellant filed an ap- 
peal before the Court of Sessions 
Judge. The judgment does not: clear- 
Iy show as to what points were 
agitated before the Sessions Judge but 
it seems that it was largely on the ques~ 
tion of sentence. The appeal was reject- 
ed. The matter was taken in revision 
before the High Court. It is stated in 
the judgment of the High Court that 
the conviction of the appellant was not 
seriously questioned before it, though 
a casual suggestion had been thrown 
by the counsel for the appellant that 
the plea of guilty was perhaps obtain- 
ed in dubious circumstances. It was 
observed that such a suggestion had 
not been sought to be substantiated 
from the record. Nor had any serious 
attempt been made to obtain an 
acquittal on the merits. The only 
submission which was really pressed 
before the High Court was that the 
sentence was too severe and should be 
reduced, In that connection an alter- 
native argument was raised to per- 
suade the Court to give the benefit of 
the probation of Offenders Act of 
1958 (hereinafter called the Probation 
Act) tothe appellant. Itwas observed 
by the High Court that the provisions 
of the Act were of such a nature that 
the matter could not be treated lightly. 
As regards the benefit of the Proba- 
tion Act it was observed that Section 4 
thereof was not meant to cover cases 
of the present nature. Moreover it 
was for the Trial Court to take action. 
without expressing any opinion as to 
whether Section 4 was applicable the 
Court unhesitatingly expressed its view 
that no action should be taken in a 
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case of this kind under the Probation 
Act. The Revision was dismissed, No 
notice for enhancement ofthe sentence 
relating to fine was issued although the 
minimum fine that had to be imposed 
under the Act was Rupees 1000/-. 
The reason for not doing so was that 
the State had not moved for enhance- 
ment of the sentence of fine. ` 


5. The learned counsel for the 
appellant has sought to raise a number 
of points before us, These points 
are: 

1. That Rule 44 (k) framed under, 
the Act as amended was not placed be- 
fore the Parliament in accordance 
with the provisions of Section 23, 
sub-section (2) of the Act. 


_ 2. No offence had been made out 
a contravention of Rule 44 (k) of the 
es. 


3. The charge as framed was defec- 
tive and it prejudiced trial of the ap- 
pellant. 


4. The report of the Public Ana- 
Tyst was not clear and ought not to 
have been accepted. 


None of these points was either raised 
or agitated before the Courts below 
and we see no reason or justification in 
entertaining the same for the first time 
here in this appeal. 


6. The only question which 
requires consideration is whether the 
provisions of the Probation Act could 
be applied to the appellant. The 
matter is no Jonger res integra and 
this Court has in a case (Isher Das 
v. The State of Punjab, Cri. A. No. 64 
of 1969, D/- 31-1-1972 = (reported in 
ATR 1972 SC 1295)) under the Act 
laid down that benefit could be given 
of the provisions of the Probation Act 
to persons who are found guilty of 
offences under the Act. Counsel for 
the appellant agrees that since the 
age of the appellant was over 21 years, 
namely, 26 years his case could fall 
only under Section 4 of the Proba~ 
tion Act. Sub-section (1) of Section 4 
of that Act is in the following terms: 


“When any person is found guilty 
of having committed an offence not 
punishable with death or imprison- 
ment for life and the Court by which 
the person is found guilty is of opin- 
ion that, having regard to the circum- 
stances of the case including the nature 
of the offence and the character of 
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the offender, it is expedient to release 
him on probation of good conduct, 
then, notwithstanding anything con- 
tained in any other law for the time 
being in force, the Court may, instead 
of sentencing him at once to any 
punishment, direct that he be releas- 
ed on his entering into a bond, with 
or without sureties, to appear and re- 
ceive sentence when called upon dur- 
ing such period, not exceeding three 
years, as the Court may direct, and 
in the meantime to keep the peace and 
be of good behaviour: 


Provided... coaer Toser? veseo 3 wet 
Tt was, however, observed in that case 
that adulteration of food is a menace 
to public health, The Act has been 
enacted with the aim of eradicating 
that anti-social evil and for ensur- 
ing purity in the articles of 
food. In view of the above object of 
the Act and the intention of the Legis- 
lature as revealed by the fact that a 
minimum sentence of imprisonment 
for a periad of six months and a fine of 
rupees one thousand has been prescrib- 
ed the Courts should not lightly re- 
sort to the provisions of the Probation 
Act in the case of persons above 21 
years of age found guilty of offences 
under the Act. Following that view, 
we consider that this is not a fit case 
in which the provisions of Section 4 
of the Probation Act should be ap- 
plied. Our attention has been drawn 
to certain decisions which deal with a 
different point altogether, namely, the 
meaning of the word ‘may’ under Sec~ 
tion 11 of the Probation Act. These 
decisions are of a different nature al- 
together and involve different points. 
But even according to those decisions 
the benefit that is to be given under 
Section 3 or Section 4 of the Proba- 
tion Act is subject to the limitations 
laid down in those provisions. These 
decisions do not support the proposi- 
tion that the word ‘may’ in Section 4 
of the Probation Act means ‘must’, On 
the contrary, it has been made clear 
in categorical terms in these judg- 
ments that the provisions of the Pro- 
bation Act distinguish offenders be- 
Jow 21 years of age and those above 
that age and offenders who are guilty 
of committing an offence punishable 
with death or imprisonment for life 
and those who are guilty of a lesser 
offence, While in the case of offenders 
who are above the age of 21 years, 


A. I. R. 


absolute discretion is given to the 
Court to release them after admonition 
or on probation of good conduct, in the 
case of offenders below the age of 21 
years an injunction is issued to the 
Court not to sentence them to impri- 
sonment unless it is satisfied that hav- 
ing regard tothe circumstances of the 
case, including the nature of the of- 
fence and the character of the offen- 
ders, it is not desirable to deal with 
them under Sections 3 and 4 of the 
Act (Rattan Lal v. State of Punjab, 
(1964) 7 SCR 676 = (AIR 1965 SC 
444) and Ramji Missir v. The State of 
Bihar, (1962) Supp 2 SCR 745 = (AIR 
1963 SC 1088). ) In the result, we find 
no merit in this appeal which fails and 
is dismissed, The appellant is on bail. 
He will surrender to his bail bonds to 
serve out the rest of the sentence. 


Order accordingly. 





AIR 1973 SUPREME COURT 782 
(V 60 C 169) 


(From: Calcutta) 
A. N. GROVER, K. K. MATHEW 
AND A. K. MUKHERJEA, JJ. 
Balai Chandra Mondal, Appellant 
v. Smt, Indurekha Debi and others, 
Respondents. 

Civil Appeal No. 1548 of 1967, D/- 
10-1-1973. 


Index Note:—(A) T. P. Act (1882), 
S. 7—Person’s conduct in collecting 
rents and managing an estate of the 
landlord does not inferentially vest 
any power on him to transfer the land 
as the landlord’s agent. Decision of 
Cal. H. C. Affirmed, (Paras 3, 4} 


The Judgment of the Court was 
delivered by 


MUKHERJEA, J.:— This appeal 
by certificate is from a judgment and 
decree of the High Court at Calcutta 
passed in favour of the plaintiff-res~ 
pondent Indurekha Debi (hereinafter 
referred to as Indurekha) after revers- 
ing a judgment and decree of the 
learned Subordinate Judge of Zillah 
Nadia who had dismissed the plain- 
tiff-respondent’s suit against the de- 
fendant-appellant. The short facts of 
the case are as follows. One Umesh 
Chandra Banerjee who was the father- 
in-law of the plaintiff-respondent held 
a Mokarari Mourashi Jama recorded 


AQ/BQ/A347/73/DVI 





1973 


in Khatian No. 30f Mouza Narsingha- 
pur and Khatian No. 50 of Monuza 
Gayespur also known as Mathurapur. 
The Jama was sold in execution of a 
rent decree in November 1939 and 
was purchased by Indurekha in the 
Benami of Smarajit Kumar Bhatta- 
charyya (hereinafter referred to simp- 
ly as Smarajit). Some time in October 
1943, Smarajit executed in favour of 
Indurekha, a deed of voluntary sale of 
the jama. Two years before this sale, 
in August 1941, an amalnama or a 
deed of settlement was executed by 
one Anadi Charan Chakrabarti creat- 
ing a raiyati interest in favour of the 
present appellant over 106 bighas of 
land at an annual rent of Rs. 145-12 as. 
The appellant claims that Anadi exe- 
cuted the deed of settlement as the 
authorised manager of Indurekha. In- 
durekha’s case is, however, that neither 
she nor Smarajit who was her name- 
lender before had on any occasion 
permitted their manager to make a 
settlement and that the settlement in 
favour of the appellant was fraudu- 
lently created by one Annada Prasad 
De and Anadi Charan Chakrabarti 
acting in collusion with the appellant. 
Indurekha filed a suit on 3 August, 
1953 in the Court of the Subordinate 
Judge at Krishnagar asking for a de- 
claration that the fictitious settlement 
created in favour of the appellant was 
void and also asking for a decree for 
possession of the suit property and 
mesne profits. The appellant contested 
the suit and in the written statement 
denied the title of Indurekha to 
the land in dispute. 


2. According to the appellant 
it was Smarajit first and then Indure- 
kha’s husband Panchu Gopal who were 
the owners of the land in suit so that 
Indurekha could have no cause of 
action against the appellant, He fur- 
ther claims that after taking a settle- 
ment of the land he has been in owner- 
ship and possession of the land first 
under Smarajit and “at present under 
the plaintiff as a settled raiyat”. Vari- 
ous issues were settled for determina- 
tion by the learned subordinate judge, 
only two of which were raised in the 
appeal before this Court namely: 

(1) Is the suit barred under the 
principles of estoppel, waiver and ac- 
quiescence? 

(2) Is the defendant No. 1 tenant 
regarding the suit land? 
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The learned subordinate judge dis- 
missed Indurekha’s suit. No question 
of title was pressed before the learned 
subordinate judge who, however, came 
to the finding that the appellant had 
obtained his settlement from Anadi 
who was a recognised agent of Smara- 
jit. As at the time of settlement Sma- 
rajit was admittedly the obstensible 
Owner Smarajit would be competent 
to give the land to the appellant in 
raiyati interest and Indurekha as real 
owner would not be entitled to object 
to it. The learned subordinate judge 
also held that whatever Anadi did 
when Smarajit was the owner was 
with the consent and acquiescence of 
both Indurekha and Smarajit. From 
this he came to the conclusion that 
Since the settlement of the land with 
the appellant was made with the con- 
Sent of both the ostensible owner as 
well as the real owner, Indurekha’s 
suit must be dismissed. Accordingly, 
he dismissed the suit. On appeal from 
this judgment, however, the Calcutta 
High Court set aside the learned 
subordinate judge’s order and decreed 
Indurekha’s suit. The appellant has 
now come on appeal from the judg- 
ment of the High Court. 

3. The decision in this case 
must turn round the question as to 
whether Anadi had any authority to 
Settle the land with the appellant, Ad- 
mittedly no written authority for giv- 
ing such settlement is in existence. 
There have been attempts on the part 
of the appellant to show at the time 
of trial that Anadi used to collect rents 
and used to manage the estate of Sma- 
rajit as well as of Indurekha. Even 
assuming that Anadi did so and had 
the authority to do so, we do not see 
how he could dispose of the property 
and give a substantial area of land in 
raiyati settlement to the appellant. 
We asked the learned counsel for the 
appellant again and again to show us 
some evidence, either oral or docu- 
mentary, which would show that 
Anadi had authority to dispose of the 
property of Indurekha. Learned coun- 
Sel, however, failed to do so. He 
asked us to infer from the fact that 
Anadi had been in management 
of this land before and after the 
plaintiff came into possession of it 
that he had the necessary autho- 
rity to give an Amalnama in respect 
of the land. We see absolutely no jus- 
tification for making such an infer- 
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_ed that Indurekha’s husband Panchu 
Gopal who according to the plaintiff 
Tooked after her property has stated 
clearly that Anadi was never a mana- 
ger of his wife’s estate and that he had 
never been entrusted with the work 


ence. It is a thoroughly well-recognis- 
ed principle that where the transferor 
himself has no title to the property he 
must at least have the authority to 
transfer it. Under Sec. 7 of the Trans- 
fer of Property Act only a person 
authorised to dispose of transferable 
property not his own is competent to 
transfer it either wholly or in part. 
The learned counsel forthe appellant 
drew our attention to the fact that the 
unregistered deed of Amalnama on 
which the appellant bases his title 
describes Anadi as the manager of 
Smarajit and that one of the witnesses 
to the document was Annada Prasad 
De who has been described in the 
same deed as the authorised gomasta 
on behalf of Smarajit. It was argued 
that on the basis of the oral evidence 
and also having regard to the deed of 
Amalnama as well as the registered 
Kobala of 18 October 1943 by which 
Smarajit transferred the land to 
Indurekha, the inference is irresistible 
that Anadi must have been authorised 
to grant the Amalnama. We have gone 
through both the deed of Amalnama as 
well as the registered Kobala but we 
find no warrant for such an inference. 
There is merely a statement in the 
registered Kobala that Anadi was a 
local agent of Indurekha’s husband 
and that he was instrumental in ob- 
taining possession of the property 
through court. We do not see how 
this connotes any authority to frans- 
fer or dispose of property on behalf of 
Indurekha. We have also gone through 
the oral evidence of the appellant care- 
fully. Even he does not say anywhere 
that Anadi had the authority to dis- 
pose of property. He merely harps on 
the statement that Anadi was a mana- 
ger of Smarajit. Indeed the evidence 
of the appellant himself shows that 
neither Smarajit nor Indurekha figur- 
ed in any manner in the transaction 
leading to the settlement of the land 
with the appellant, The appellant ad- 
mits thathe had never seen any writ- 
ing by Smarajit appointing Anadi as 
a Manager, Though he knew Smarajit 
he never had any discussion with him. 
He further admits that he did not go 
either to Indurekha for settlement or 
to Smarajit on any occasion whatso- 
ever. Even so far as Annada is con- 
cerned the appellant admits that he 
had not seen any appointment letter 
from Anadi in favour of Annada. In 
this connection it should be mention- 
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of “settling tenants, creating jamas, 
realising rents” in the mahal. Panchu 
Gopal also denies that Anadi was at 
any time Smarajit’s manager, As for 
Annada, Panchu Gopal admits that An- 
nada used to work as a Naib before 
the land in question was bought by 
Smarajit as his wife’s benamdar but 
he states clearly that no authority was 
given to Annada at any time to settle 
or induct tenants in the mahal. He fur- 
ther says thatevenin the Dakhilas or 
rent receipts which used to be issued 
on behalf of his wife, there is a clear 
mention that the person who received 
the rents had no authority to settle 
jamas. Panchu Gopal further stated 
that the appellant had not on any oc- 
casion approached him for settlement 
of the land. In view of all this we find 
it impossible to accept the appellant’s 
contention that Anadi had any autho- 
rity to settle the land with him. 


4. It was urged on behalf of 
the appellant that there are certain 
rent receipts in evidence which indi- 
cate that the appellant had paid rents 
to Indurekha, It was sought to be con- 
tended that since Indurekha had ac- 
cepted rents she should be estopped 
from denying the appellant's title. We 
cannot persuade ourselves to accept 
this contention either. There is no evi- 
dence to show that the rents were col- 
lected from the appellant with the 
knowledge and consent of Indurekha. 
It has been suggested on her behalf 
that some dishonest gomastas had col- 
lected rents from the appellant and 
that these gomastas had neither ren~ 
dered accounts nor handed over these 
rents to her, It is significant that the 
rent receipts in question were never 
put to either Indurekha or her hus- 
band at the time of trial. No question 
of estoppel therefore arises and we 
reject the appellant’s contention based 
on estoppel. 


5. . No other point was urged on 
behalf of the appellant. In the circum- 
stances, .we find no merit in the appeal 
and dismiss the appeal with costs. 


Appeal dismissed. 
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AIR 1973 SUPREME COURT 785 
(V 60 C 170) 
(From: Tamil Nadu) 
A. N. GROVER, K. K. MATHEW AND 
A. K. MUKHERJEA, JJ. 
: Subbiah Thevar, Appellant wv 
State of Tamil Nadu, Respondent. 
Criminal Appeal No. 268 of 1972, 
D/- 10-1-1973. 
_ Index Notes — (A) Penal Code, 
S. 302—Sentence quantum — ere 
causative motive leading to murder is 
revenge for insolently humiliating 
community of accused death penalty 
needs reduction to life sentence. 
(Para 6) 
The following Judgment of the 
Court was delivered by 


MATHEW, J.:— In this case, on 
tħe application for special leave to ap- 
peal filed by four petitioners, we issu- 
ed notice to the State of Tamil Nadu 
on the question of the propriety of 
sentence of death imposed upon the 
appellant-petitioner and dismissed the 
application of the other petitioners. 

2. In pursuance to the notice 
the State has entered appearance. 
After hearing counsel on both sides, 
we granted special leave limited to the 
question of sentence and heard the 
appeal itself and passed an order on 
December 22, 1972 reducing the sen- 
tence to imprisonment for life for 
reasons to be given later. 

3. The prosecution case was as 
follows. PW-1 was running a grocery 
shop. Accused No. 1 and his wife Lak- 
shmi used to purchase provisions from 
the shop. About a month prior to the 
date of the occurrence, PW-1 went to 
the house of Accused No. 1 in his ab- 
sence for getting an amount of Rupees 
2/- due to PW-1 on account of the 
purchase of grains from the shop. 
This conduct of PW-1 in hav- 
ing visited his house in his ab- 
sence aroused the suspicion of Ac- 
cused No. 1. PW-1 apprehended an 
attack from Accused No, 1 for this 
reason and so he left the village for 
the time being. During his absence 
from the village, a meeting of the vil- 
lage panchayat was held to judge the 
Propriety of his conduct in having 
visited the house of Accused No. i 
in his absence. PW-1 was found guilty 
and a fine of Rs. 30/- was imposed on 
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PW-1 and that was paid on behalf of 
PW-1. On April 26, 1970, the day prior 
to the date of occurrence, Accused No, 1 
came to the shop of PW-1 at about 
3 P.M. and beat him with a chappal 
for visiting his house in his absence. 
On April 27, 1970, at about 8.30 A.M. 
the deceased Lakshmi Ammal, mother 
of PW-1, PW-2, PW-3 and one Alagi- 
Tiswami Pillai went to the house of 
Accused No, 1 to ask him why he beat 
PW-1 with a chappal on the previous 
day in spite of the fact that a fine of 
Rs. 30/- was imposed on PW-1. Then 
Accused No. 1 came out of the house 
with an aruval but the aruval was 
caught hold of by Alagiriswami Pillai. 
The deceased then beat Accused No, 1 
with a broomstick. This was consider- 
ed to be a great humiliation not only 
by Accused No. 1 but also by all nei- 
ghbouring members of the Marva 
(Thevar) community to which Accused 
No. 1 belongs. On the same day at 
about 1 P.M. the deceased was sitting 
in front of the shop of PW-1 which 
was situate very near to the house of 
Accused No, 1. Then Subbammal, wife 
of Accused No. 6 and Alagammal, wife 
of Accused No. 3 came in front of the 
house of Accused No. 1 and said that 
since a Vellala woman (deceased) beat 
a Maravaman (Accused No. 1) witha 
broomstick, Vellala women should be 
molested. On hearing this, Accused 
No. 4 said that the Vellala woman 
need not be molested, but, on the 
other hand, Vellala men who came in 
the morning to the house of Accused 
No. 1 should be properly dealt with. 
On hearing the utterance of Accused 
No. 4, Lakshmi Ammal, the deceased, 
said that PW-1 was beaten with a 
chappal and made some sarcastic. re- 
mark indicating that Thevars (Marvas) 
are not very special people. On hear- 
ing this, Accused No. 7, who was stand- 
ing in front of the house of Accused 
No. 1 said: 

“Come (fellows). We will find out 
whether the Thevars’ flag flies or the 
flag of Vellalas”. 

This was a retort to the sarcastic re- 
mark of the deceased and a challenge. 
Thereafter, Accused Nos. -1 to 7 pro- 
ceeded towards the house of PW-1 
from the house of Accused No. 1. 
Accused No. 1 was armed with an 
aruval. Accused No, 2 and Accused 
No. 3 were armed with a vel stick. On 
seeing Accused Nos, 1 to 7 advancing 
towards the shop. PW-1 threw soda 
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bottles to scare them away. The ac- 
cused came in front of the shop, and 
Accused- No. 1 cut the deceased, who 
was sitting in front of the shop, on 
the head with the aruval. Thereafter, 
Accused No. 2 and Accused No. 3 
stabbed the deceased with a vel stick- 
Lakshmi Ammal died on the spot in- 
stantaneously. 


4. The trial Court disbelieved 
the prosecution case that all the ac- 
cused formed themselves into an un- 
lawful assembly with the common ob- 
ject of causing the death of the deceas- 
ed but found, on the basis of the evi- 
dence of PW-1, PW2and PW-5 that 
the injury on the head ofthe deceased 
inflicted by Accused No. 1 caused her 
death and that he was guilty of an of- 
fence under S. 302 of the IP.C. and 
sentenced him to death. The Court 
further found that Accused Nos. 2 to 4 
were guilty of various offences under 
the LP.C, and sentenced them with 
imprisonment of various descriptions. 
And as there was no evidence against 
eas Nos. 5 to 7, they were acquit- 
ed. 


5. The High Court confirmed 
the convictions and sentences. 

6. We think that on the evi- 
dence it is clear that all the accused 
who were Thevars felt humiliated by 
reason of the fact that a woman þe- 
Jonging to the Vellala community beat 
Accused No. 1 with a broom stiek. The 
deceased indulged in a sarcastic ex- 
pression indicating that the communi- 
ty to which the accused belong is not 
a special one implying that beating a 
member of the community with a 
broom stick need not be considered as 
great insult. The altercation between 
the accused and the deceased would 
show that the accused were smarting 
under the feeling that their communi- 
ty itself was humiliated by one of its 
members being beaten with broom 
stick and that the attack was prompt- 
ed by that feeling and the insolent 
attitude of the deceased towards their 
community. In these circumstances, 
we feel that the extreme penalty of 
death was not called for and that the 
lesser sentence of imprisonment for 
life would meet the ends of justice. 


T. We, therefore, set aside the 
sentence of death imposed upon Ac- 
cused Nọ. 1 (Appellant) and impose on 
him the sentence of imprisonment for 
life. The appeal is allowed to this ex- 
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tent and is dismissed in all other res- 
pects. 


Ks Appeal partly allowed. 
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(From: Allahabad)* 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


Pratap, Appellant v. State of U.P., 
Respondent. 


Criminal Appeal No. 206 of 1971, 
D/- 22-12- 1972. 

Index Note: == (A) Criminal P.C. 
(1898), S. 310—Penal Code (1860), Sec- 
tion 303—Distinction between. 

Brief Note: —- (A) Per Majori- 
ty: Under section 310 of the Code of 
Criminal Procedure it is enough that 
the person concerned has been earlier 
convicted. It is not necessary that the 
Sentence should be in force. But under 
section 303 I. P. C. the person’s sen- 
tence must be in force if the person 
is to be dealt with for a subsequent 
offence of murder under that section. 
Tf the previous sentence of life impri- 
sonment had been remitted or had 
been served out when the subsequent 
murder was committed, section 303 
will not apply. ‘ (Para 18) 


Index Note: — (B) Penal Code 
(1860), S. 303—Enhancement of sen- 


tence under — Framing of charge 
under is not necessary, 
Brief Note: — (B) Per Majority: 


The punishment for an offence under 
Section 302 is either death or life im- 
prisonment and section 303 removes 
the alternative punishment and makes 
asentence of death compulsory. Hence 
there is no need to frame a further 
charge under Section 303 according to 
the provisions of Section 310, Cr.P.C. 
(Para 14) 


Index Note: — ic) Criminal P.C. 
(1898), S. 439—Revisional Powers of 
High Court — Enhancement of sen- 
tence in petition by private party im 
absence of appeal by State. 

Brief Note: — (C) Per Majo~ 
rity (Dua J. dissenting) The power 
under Section 439 Cr. P. C. is one 


*(Criminal Appeal No, 216 of 1966, 
D/- 11-8-1966—Al1.) 
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which the High Court can exer- 
cise suo motu and all that a per- 
son filing a revision petition under 
that section does is to draw the court’s 
attention to an illegal, improper or 
incorrect finding, sentence or order of 
a subordinate court. Such powers are 
not affected by the fact that the revi- 
sion petition is filed by a private per- 
son and not by the Government. 
(Para 15) 


Cases Referred: Chronological Paras 
AIR 1968 SC 1313=1968 Cri LJ | 

311, Bashira v. State of U.P. 22 
_._ Mr. M. S. Gupta, Advocate, for 
Appellant; Mr. O. P. Rana, Advocate, 
for Respondent. 


The following Judgment of the 
Court was delivered by 


ALAGIRISWAMI, J.:— This is an 
appeal against the judgment of the 
High Court of Allahabad altering the 
sentence of life imprisonment inflicted 
on the appellant by the Sessions Judge, 
Hamirpur, to one of death under Sec- 
tion 303 I.P.C. The main argument in 
this case has been about the legality 
ofthe conviction of the appellant under 
Section 303 LP.C. though an attempt 
was also made to canvass the correct- 
ness of the judgment of the Sessions 
Judge awarding the sentence of life 
imprisonment. 


2. On 14-10-1964 the deceased 
Rati Ram and his brother Pooran, 
P.W. 1, had gone to their fields and 
Pooran and his servant Ganga, P.W. 4, 
were ploughing their fields. In another 
field belonging to Pooran the appel- 
lant was grazing his cattle. Rati Ram 
asked the appellant to take away the 
cattle from his field as it was not yet 
dry and grazing of the cattle would 
damage the field. The appellant refus- 
ed to remove his cattle from the field 
and upon this there was an exchange 
of abuses between the two. When the 
deceased was driving away the cattle 
from the field, the appellant gave a 
blow on the left side of the neck of 
the deceased ‘with a Pharsa, which he 
had in his hand, and the deceased fell 
down and died. Sunder Lal, P.W. 2, 
who was ploughing his field nearby as 
well as Laxmi Prasad, P.W. 3, who 
happened to be on the spot, also saw 
this occurrence in addition to P.W, 1 
and P.W. 4. P.W. 1 reported the oc- 
currence at the police station and the 
Station Officer, P.W. 5, reached the 


Pratap v. State of U. P. (Alagiriswami J.) 


{[Prs. 1-4] 


S. C. 787 


village the same day, held an inquest, 
removed the blood stained clothes 
from the dead body, prepared a site 
plan and sent the body for post-mor- 
tem examination. He also took the 
blood stained earth. After recording 
the statements of PWs. 1 to 4 and 
recording the statement of the accused 
on 25-10-64 he submitted the charge 
sheet. The accused was committed to 
the Court of Session in due course to 
stand his trial under Section 302 I.P.C. 
The defence of the appellant was com- 
plete denial of the quarrel at the scene 
of occurrence as spoken to by the pro- 
secution witnesses. 

3. The medical evidence esta- 
blished that the deceased died of a 
blow given on his neck with a Pharsa. 
The occurrence happened during day 
time and in the report to the police 
the whole story, as spoken to by the 
prosecution witnesses, was mentioned. 
There’ was no suggestion to PWs. 1, 
2 and 4 of any enmity with the ac- 
cused. A suggestion was made to P.W. 
3 that the appellant’s father had ap- 
peared as a witness in a dacoity case 
against PW 3’s grand father, in which 
he was convicted. P.W. 3 stated that 
he did not know whether this was 
true, and except this suggestion there 
was no other evidence to establissh the 
enmity, This suggestion, however, 
looks far-fetched. We have carefully 
gone through the evidence in this case 
as also the Judgment of the Sessions 
Judge and the High Court and find no 
reason to differ from them in their 
conclusion that the appellant is guilty 
of the murder of Rati Ram. 

; It was argued before the 
Sessions Judge that in any case, no 
offence under Section 302 I.P.C. had 
been made out and that there was only 
an offence under Section 304, even if 
the prosecution story could be held to 
have been proved. The learned Ses- 
sions Judge took the view that though 
the occurrence took place without 
premeditation and in a sudden fight, 
and there was exchange of abuses on 
both sides, it could be presumed that it 
took place in the heat of passion upon 
a sudden quarrel, but that it could not 
be said that the offender had acted 
without having taken any undue ad- 
vantage, and on the ground that the 
accused had acted in a cruel and un- 
usual manner, he held that the offence 
did not fall under Exception 4 of Sec- 
tion 300 of the Indian Penal Code and 
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found him guilty under’ Section 302 
LP.C. On the ground, however, that 
there was no premeditation and it was 
a sudden fight and the murder was 
committed in the heat of passion upon 
a sudden quarrel, and that the accus- 
ed had given only ‘a single blow of 
the Pharsa, he awarded the lesser 
penalty of imprisonment for life. 


5. Before the Sessions Judge, a 
petition was presented on 21st July, 
1965 drawing his attention to the fact 
that the appellant was under a previ- 
ous sentence of imprisonment for life 
on conviction under S. 302 I.P.C. and 
that he was released on probation in 
the year 1959 and that his proba- 
tionary period was upto 1973 and 
hence he should be charged under Sec- 
tion 303 I.P.C. The Sessions Judge was 
requested to send for the file of release 
orders under the U. P. Releases on 
Probation Rules - containing G. O. 
No. 271 (i) P/XXII-1212(1)/1959 dated 
April 4, 1959 relating to the release of 
the appellant. On that application the 
Sessions Judge passed a one word 
order saying ‘Summon’. On July 22, 
1965 on behalf of the prosecution 
another application was filed in these 
terms: 

“Most respectfully it is submitted 
that the prosecution wants to bring 
into the records the following two 
papers. 

It is, therefore, prayed to your 
honour kindly to allow papers to be 
filed with the records. 

Papers to be. filed 


1. Previous conviction certificate 
of the accused U/s. 302 LP.C. in the 
year 1953 by the learned Sessions 
Judge, Hamirpur. 


2. Copy of the letter from the U.P. 
Govt. to the D. M. Hamirpur regard- 
ing the release of this accused on pro- 
bation of the year 1959. In that release 
order his probation period is upto the 
year 1973.” 

6. On this application the Ses- 
sions Judge passed the following order: 

“The papers are not relevant un- 
less any document is produced to show 
that the present murder was commit- 
ted when the accused was on proba- 
tion or was serving out the sentence. 
Hence rejected.” 

Thereafter the remaining evidence was 
taken and the accused was examined. 
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Arguments were ħeard and the judg- 
ment was delivered on July 26, 1965. 

7. When the matter came up 
before the High Court on appeal by 
the appellant, two revision petitions 
were filed by Pooran, brother of the 
deceased, against the order of the Ses- 
sions Judge refusing to summon docu- 
ments and refusing to frame a charge 
under S. 303, I. P. C. The prayer was 
that the appellant should be convicted 
and sentenced under S. 303, 1-P.C. The 
appeal and the revisions were heard 
together. The High Court took the 
view that the appellant was guilty of 
the offence of murder and had been 
rightly convicted. The learned Judges 
were of the opinion that the Sessions 
Judge was not justified in disposing 
of the applications filed by the pro- 
secution during the course of trial be- 
fore him in the manner done by him, 
and it was his duty to get the neces- 
sary material and then to decide whe~ 
ther the prosecution was justified in 
asking for the charge to be framed 
under S. 303 LP.C. or not and that the 
Sessions Judge had failed to perform 
his duty. The Deputy Government 
Advocate produced before the High 
Court a G. O., which had been asked 
to be summoned in the earlier applica- 
tions, which established that one Pra- 
tap son of Tulaiyan was sentenced to 
death for the murder of Srimati Phul- 
rani and this was commuted to one of 
life imprisonment. This sentence was 
in force on the date on which the ap- 
pellant committed the murder of Rati 
Ram. When he was questioned whe- 
ther he had been convicted earlier 
under S. 302, I.P.C. the appellant de- 
nied that he had been prosecuted or 
convicted for murder. The matter was, 
therefore, sent by the High Court to 
the Sessions Judge, with a direction to 
make an enquiry whether the appel- 
lant and the person referred to as Pra- 
tap son of Tulaiyan convicted earlier 
for murder of Smt. Phulrani were one 
and the same. The Sessions Judge ac- 
cordingly held an enquiry in which 
he examined the husband of Smt. Phul- 
rani, as also Pooran, who had been 
examined earlier as P.W., 1 in the 
present case. Both of them gave evi- 
dence that the appellant was none 
other than Pratap son of Tulaiyan, 
who had been earlier convicted for 
murder of Smt. Phulrani. The appel- 
lant admitted before the Sessions 
Judge that he was the same person 
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who was prosecuted for the murder of 
Phulrani in 1953 and had been con- 
victed and sentenced to death, The 
Sessions Judge recorded the finding 
that Pratap son of Tulaiyan who was 
convicted for the murder of Phul- 
rani in Sessions Trial No. 25 of 1953 
and the present appellant were one 
and the same person. The High Court 
accepted this finding. 


8. It was contended before the 
High Court that it could not, in exer- 
cise of its revisional jurisdiction under 
S. 439 Cr.P.C., convict the appellant 
of the offence under S. 303 I-P.C. and 
that it should remand the case to the 
Sessions Judge for framing an addi- 
tional charge under S. 303 I.P.C. and 
then proceed in accordance with the 
procedure prescribed by S. 310 Cr.P.C. 
The High Court held that it was not 
necessary to follow the procedure 
prescribed by S. 310 Cr.P.C. and that 
they could, in exercise of their revi- 
sional powers, enhance the sentence on 
the appellant to one of death under 
S. 303 of the Indian Penal Code, and 
that it was not a case of the appellant 
having been acquitted under S. 303 of 
the I.P.C. earlier and it could not be 
said that he was being convicted for 
an offence for which he had been ac- 
quitted by the lower Court. On the 
above view the High Court convicted 
the appellant under S. 303 LP.C. and 
sentenced him to death. 


9. As already mentioned, there 
is no doubt that the offence of murder 
has been amply proved by the evi- 
dence of the prosecution witnesses in 
this case. That leaves the question 
whether the conviction of the accused 
under S. 303 LP.C. is bad for all or 
any of the reasons urged by the ap- 
pellant before the High Court and now 
before this Court. 


10. We are of the opinion that 
it was not necessary in this case to 
follow the procedure prescribed under 
S. 310. It is established that the ac- 
cused was under a sentence of impri- 
sonment for life when he committed 
the present murder. His conviction was 
made in 1953 and he was released on 
licence in 1959 and the period of 
licence was to last till 1973. Under the 
provisions of Section 2 of the Uttar 
Pradesh Prisoners’ Release on Proba- 
tion Act, 1938, the State Government 
may by licence permit a person under 
sentence of imprisonment to be releas- 
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ed on condition that he be placed 
under the supervision or authority of a 
Government Officer or of a person or 
institution or society as may be recog~ 
nised by the State Government. Under 
Section 3 of that Act a licence granted 
under Section 2 shall bein force until 
the date on which the person released 
would, in the execution of the order 
of warrant authorizing his imprison- 
ment, have been discharged from pri- 
son had he not been released on licence 
or until the licence is revoked, which- 
ever is earlier. Under Section 4 of that 
Act, the period during which a per- 
son is absent from prison under the 
provisions’ of that Act on a licence 
which is in force shall be reckoned as 
part of the period of imprisonment to 
which he was sentenced, for the pur- 
pose of computing the period of his 
Sentence and for the purpose of com- 
puting the amount of remission of 
sentence which might be awarded to 
him under any rules in force. relating 
to such remission. It is, therefore, ob- 
vious that the appellant had commit- 
ted the murder of Rati Ram while he 
was under a sentence of imprisonment 
for life and he would, therefore, be 
liable to be convicted under Section 
303 of the Indian Penal Code. 

11. The argument on his be- 
half is that before sentencing him 
under Section 303 ILP.C. the procedure 
prescribed under Section 310 of the 
Code of Criminal Procedure should 
have been followed and as that has not 
been done the sentence of death pass- 
ed on him is illegal. 

12. Section 310 of the Code of 
Criminal Procedure reads as follows: 

“310. In the case of a trial by a 
jury (or by the Judge himself) when 
the accused is charged with an offence 
and further charged that he is by rea- 
son of a previous conviction liable to 
enhanced punishment or to punish- 
ment of a different kind for such sub- 
Sequent offence. the procedure pres- 
cribed by the foregoing provisions of 
this Chapter shall be modified as fol- 
lows, namely: 


(a) such further charge shall not 
be read out in Court and the accused 
shall not be asked to plead thereto, nor 
shall the same be referred to by the 
prosecution, or any evidence adduced 
thereon unless and until, 


(Gi) he has been convicted of the 
subsequent offence, or 
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(ii) in the case of a trial by a jury. 
the jury have delivered their verdict 
on the charge of the subsequent of- 
ence; 


(b) in the case of a trial (held by 
the Judge himself), the Court may, in 
its discretion, proceed or refrain from 
proceeding with the trial of the accus- 
ed on the charge of the previous con- 
viction.” 


13. The question, therefore, 
arises whether in this case the appel- 
lant was, by reason of a previous con- 
viction, sentenced to enhanced punish- 
ment or to a punishment of a different 
kind. There is no doubt that the sen- 
tence of death is an enhanced punish- 
ment over the previous sentence of 
life imprisonment. But the Section 
speaks of previous conviction which 
makes him liable to enhanced punish~ 
ment. There has, of course, been a 
previous conviction in the case of the 
appellant. Section 303 of the Indian 
Penal Code speaks of a person, being 
under sentence of imprisonment for 
life, being liable to be punished with 
death if he commits murder. The dis- 
tinction between the conviction ofa 
person in Section 310 Cr. P. C. anda 
person being under a sentence of 
imprisonment in Section 303, Indian 
Penal Code should be noted. A con- 
viction by a Court may be followed 
either by the sentence being remitted 
under the provisions of the Code or 
the sentence may have been served 
‘out. In such cases though the person 
concerned could still be spoken of 
as having been convicted, he cannot 
be said to be under a sentence. The 
provisions of Section 310 of the Code 
‘ of Criminal Procedure can be useful- 
ly contrasted with the provisions of 
Section 75 of the Indian Penal Code, 
which reads as follows: 

“75. Whoever, having been con= 
victed, — 


(a) by a Court in India, of an off- 
ence punishable under Chapter XII or 
Chapter XVII of this Code with im- 
prisonment of either description for a 
term of three years or upwards.......... 
«shall be guilty of any offence 
punishable under either of those Chap- 
ters with like imprisonment for the like 
term shall be subject for every such 
subsequent offence to (imprsonment for 
life), or to imprisonment of either des- 
cription for a term which may ex- 
tend to ten years.” 
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Under this section the mere fact that 
a person has been convicted under 
Chap. XII or Chap. XVII of the Code is 
enough to subject him to enhanced 
punishment in case of a subsequent 
offence committed by him even though 
the sentence following his earlier con- 
viction might either have been re- 
mitted or he may have been released 
after serving his sentence. Under Sec- 
tion 310 of the Code of Criminal Pro- 
cedure also it is enough that the per- 
son concerned has been earlier con- 
victed. It is not necessary that the 
sentence should be in force. But 
under Section 303, Indian Penal Code 
the person’s sentence must be in force 
if the person is to be dealt with for 
a subsequent offence of murder under 
that section. If the previous senten- 
ce of life imprisonment had been re- 
mitted or had been served out when 
the subsequent murder was committed, 
Section 303 will not apply. Bearing 
in mind that Section 75, Indian Penal 
Code and Section 310. of the Code of 
Criminal Procedure deal with persons 
with previous conviction — the pre- 
vious sentence need not necessarily be 
in force when the subsequent offence is 
committed — it would be clear that 
the latter section is intended to be ap- 
plicable only to cases to which Sec- 
tion 75 of the Indian Penal Code ap- 
plies. Moreover, Section 75, Indian 
Penal Code will be applicable as often 
as the necessity arises and in respect 
of any one of the offences subsequently 
whereas Section 303 of the Indian 
Penal Code will be applicable only in 
one circumstance, that is of the 
accused committing murder while he 
is under sentence of imprisonment and 
not any other offence either. 

14, It is however argued that 
under the provisions of S. 310, Cl. (b) 
there is a discretion given to the Trial 
Judge either to proceed or refrain 
from proceeding with the trial of 
accused on a charge of previous convic- 
tion and if that section should be held 
not to be applicable to this case it 
would mean that this valuable safe- 
guard from the point of view of the 
accused which is available in the 
case of less serious offences will not 
be available in the case of the more 
serious offence of murder, But it ap~ 
pears to us that that is the very rea- 
son why Section 310 of the Code of 
Criminal Procedure would not be ap- 
plicable to a case which attracts Sec- 
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tion 303 of the Indian Penal Code. It 
is difficult to imagine any circum- 
stances under which a Judge trying a 
person for murder committed by him 
when he was under sentence of life 
imprisonment would feel it justifi- 
able or expedient not to frame a charge 
on the basis of the previous convic- 
tion. The offence of murder is punish- 
able with life imprisonment or death 
under Section 302, Indian Penal Code 
but this alternative is not available 
where a person being under the sen- 
tence of life imprisonment commits 
murder and Section 303 becomes ap- 
plicable. The Legislature has, there- 
fore, deliberately restricted the dis- 
cretion of the Court in imposing the 
punishment for murder committed by 
a person who is under a sentence of 
life imprisonment. This argument is, 
therefore, without any force. Further- 
more, Section 303 is like a proviso to 
Section 302, and a Court trying a 
person for murder could apply the 
provisions of Sec. 303 if it is brought 
to its notice that the persosn being 
tried is under a sentence of life im- 
prisonment. The punishment for an 
offence under Section 302 is either 
death or life imprisonment and Sec- 
tion 303 removes the alternative 
punishment and makes a sentence of 
death compulsory. We see no need, 
therefore, to frame afurther charge 
under Section 303 according to the 
provisions of Section 310, Criminal 
Procedure Code. We, therefore, hold 
that there was no illegality committed 
by the High Court in sentencing the 
appellant to death without framing a 
charge as required under Section 310 
of the Code of .Criminal Procedure 
or without sending back the case for 
fresh trial by the Sessions Judge after 
oe a charge under Section 303, 


15. Whether the High Court 
could impose a sentence of death on the 
appellant when there was no appeal by 
the State, merely on the basis of revi- 
sion petition filed by a private party 
does not give rise to any serious diffi- 
culty. Under Section 439 of the Code 
of Criminal Procedure the High Court 
has got ample powers and as a notice 
has also been issued to the appellant 
to show cause why his sentence should 
not be enhanced, there is no illegality 
in the sentence of death imposed on 
[the appellant. The power under Sec- 
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tion 439, Criminal Procedure Code is 
one which the High Court can exercise 
suo motu and all that a person filing a 
revision petition under that section does 
is to draw the Courts attention to an 
illegal, improper or incorrect finding, 
sentence or order of a subordinate 
Court. The fact that in this case the 
brother of the deceased filed revision 
petition and the Government did not 
do so does not affect the powers of the 
High Court under that Section. In ad- 
dition, we may also refer to Sec- 
tion 423 (1-A) of the Criminal P. C. 


16. In the result the appeal is 
dismissed. 


DUA, J. :— 17, T have read 
the judgment prepared by my learned 
brother Alagiriswami, J. With respect 
Iam unable to persuade myself to 
agree. 

18. Material facts have been 
stated by my learned brother and it 
is unnecessary to restate them. As in 
my view the'appellants conviction 
under Section 302, Indian Penal Code 
is fully justified and the only ques- 
tion on which I'am constrained to 
take a different view is the imposition 
of the sentence of death by the 
High Court under Section 303, Indian 
Penal Code on revision by the private 
complainant, I would only refer to the 
circumstances relevant and necessary 
for that limited purpose. K. Kaiser 
Beg, Magistrate, First Class and A. D. 
M. (J), Hamirpur had on Februray 20, 
1965 committed the appellant for be- 
ing tried by the Court of Session for 
an offence punishable under Sec- 
tion 302, Indian Penal Code. Pursuant 
to the order of commitment the Magis- 
trate framed the charge which 
was read over and explained to the 
appellant, That charge reads: 


“Charge 


T, M. Kaiser Beg, Magistrate T 
Class and A. D. M. (J) Hamirpur, 
hereby charge you Pratap as follows: 

That you armed with a pharsa, on 
the 14th day of October, 1964 at about 
noon, in village Pawai, P. S, Jaira in 
the field, adjoining Seth Wala field, 
did commit murder of Ratiram by 
intentionally and knowingly killing him 
with pharsa. 

And you thereby committed an 
offence punishable under Section 302, 
Indian Penal Code and within the 
cognizance of the Court of Session. 








792 S. C. [Prs. 18-18-B] Pratap v. State 


And I hereby direct that you be 
tried by the said Court on the said 
charge. 

Sd/- M. Kaiser Beg 


A. D. M. (J) Hamirpur.” 


This charge was read out and explained 
to the appellant by the Temporary 
Sessions Judge, who tried him, at the 
commencement of his trial (Trial No. 35 
of 1965) on July 21, 1965. On that 
very day the counsel for the prosecu- 
tion (the panel lawyer) filed an appli- 
cation in the trial Court. In that 
application it was stated that the accus- 
ed was a previous convict under Sec- 
tion 302, Indian Penal Code and that 
having been released on probation in 
the year 1959 his probationary period 
was upto 1973. It was accordingly 
suggested that he should be charged 
under Section 303, Indian Penal Code. 
It was prayed that the Judicial Assis- 
tant Collectorate Hamirpur be sum- 
moned along with the “File of Release 
Orders under the U. P. Release on 
Probation Rules containing G. O. No. 
271 (i) P/XXII-1212/1959 dated April 
4, 1959 relating to the release of Pratap 
accused”. On this application the 
Court made the order “Summon”, On 
the following day, that is, July 22, 
1965, when Pooran, P. W. 1, who had 
started making his statement on July 
21, 1965, was to be cross-examined, the 


prosecuting counsel made another 
application seeking to place on 
the record, (1) Previous conviction 
certificate of the accused under 


Section 302, Indian Penal Code in the 
year 1953 by the learned Sessions 
Judge, Hamirpur; (2) copy of the letter 
from the U. P. Government to the 
D. M. Hamirpur, regarding the release 
of this accused on probation of the year 
1959. In that release order his proba- 
tion period is upto the year 1973. 
on which the trial Court recorded the 
following order: 


“The papers are not relevant un- 
Tess any document is produced to show 
that the present murder was commit- 
ted when the accused was on proba- 
tion or was serving out the sentence. 
Hence rejected.” 


Evidence, as just stated, was recorded 
on July 21 and 22, 1965 and at the 
conclusion of the prosecution evidence 
on July 22, 1965 the appellant was ex- 
amined. First the appellant stated that 
he would produce witnesses in defence 


of U. P. (Dua J.) A.L R. 


but later he declined to do so. The 
arguments were heard on July 24, 
1965. The Trial Court, as per judg- 
ment dated July 26, 1965, convicted 
the appellant under Section 302, Indian 
Penal Code and sentenced him to im- 
prisonment for life. It is noteworthy 
that the appellant was tried on 
the charge as framed which 
only mentioned the offence punishable 
under S. 302, LP.C. That charge con- 
tained no reference to S. 303, LP.C. 
nor were the ingredients of the of- 
fence contemplated by and punishable 
under S. 303 otherwise stated in the 
charge so as to give to the appellant 
precise notice of the matter he was 
charged with as contemplated by Sec- 
tion 221, Cr.P.C. Even in the two ap- 
plications full facts of the previous 
case had not been stated. 

18-A. The appellants memo~ 
randum of appeal from his conviction 
was forwarded by the jail authorities 
to the High Court in which the only 
ground taken was that the police had 
falsely implicated him and that the 
witnesses had given evidence against 
him on account of enmity. Apparently 
he had no legal advice and the grounds 
of appeal clearly seem to have been 
stated by him without legal assist- 
ance. 

18-B. Two criminal revisions 
(Nos. 1886 and 1887 of 1966) were 
also presented in the High Court on 
behalf of Pooran, brother of deceased 
Rati Ram, against the orders of the 
trial court refusing to summon the 
documents and refusing to frame a 
charge under S. 303, I.P.C. against the 
appellant. It was prayed that the ap- 
pellant be convicted and sentenced 
under the aforesaid section. On De- 
cember 1, 1969 the High Court exa- 
mined the appellant who denied hav- 
ing been tried and convicted of the 
murder of Smt. Phulrani in the year 
1953. The High Court apparently did 
not feel satisfied with his denial. By 
means of an order of the same date 
i.e.. December 1, 1969, the High Court 
sent to the Sessions Judge. Hamirpur 
the papers of the present case as also 
of the appeal in the murder case of 
1953 (Cri. Trial No. 25/53) for deter- 
mining if the appellant Pratap was 
the same person who had been con- 
victed in the previous case. The High 
Court observed in that order: 

Meese The Sessions Judge may 
examine such witnesses and documen- 
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tary evidence as he considers neces- 
sary and as the parties produce before 
him, We have on our record the origi- 
nal jail appeal filed by Pratap son of 
Tulaiyan against his conviction and 
Sentence under Section 302, LP.C. in 
Sessions Trial No. 25 of 1953 which 
bears a very good thumb impression 
of Pratap son of Tulaiyan. This jail 
appeal in original will be sealed and 
forwarded to the Sessions Judge. We 
have also on the record of the present 


; €ase a jail appeal filed by Pratap son 
` of Tula Ram which bears a good thumb 


impression. We have also a letter sent 
by Pratap son of Tula Ram from jail 
to this Court which also bears a good 
thumb impression. These two docu- 
ments will be flagged and sealed along 
with the jail appeal of Pratap son of 
Yulaiyan and sent to the Sessions 
Judge. We may mention that Pratap 
son of Tula Ram has signed his state- 
ment made before the committing 
court and the Sessions Judge. If the 
Sessions Judge considers necessary, 
he may find out whether any such 
Signatures of Pratap son of Tulaiyan 
are available in the record of Sessions 
Trial No. 25 of 1953 and have them 
compared. It will be open to the Ses- 
sions Judge to obtain thumb impres- 


' sions or signatures of the accused in 


the two cases either from the record of 
the committing courts or of the Ses- 
sions court or from the jail records for 
_ purposes of comparison, After making 
the necessary enquiries the Sessions 
Judge will submit his finding and re- 
port within two months from the 
receipt of this order.” 

The portion reproduced by me is the 
material part of that order. No refer- 
ence was made by the High Court to 
the orders of the trial court on the ap- 
plications made by the panel lawyer 
on which the impugned orders had 
‘been made by the First Temporary 
i Sessions Judge and no comments on 
| these orders are discoverable in the 
‘lorder of the High Court. The jail peti- 
tion of the appellant in the previous 
appeal (Cri. Appeal No. 1383 of 1953) 
| decided by the High Court on January 
. 28, 1954 and the appellants petition 
and letter were directed to be forward- 
ed to the Sessions Judge. The enquiry 
was not directed to be made by the 
i trial court (the court of the First Tem- 
| porary Sessions Judge) but by the 
! Sessions Judge who submitted his re- 
port on May 5, 1970. The delay in 
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submitting this report as stated by the 
Sessions Judge in his covering letter 
dated May 5, 1970 was due to the fact 
that the record, though received in 
the court of the Sessions Judge on 
December 20, 1969 was, under some 
mistaken impression, sent to the court 
of the First Temporary Civil & Ses- 
sions Judge, Hamirpur where it re- 
mained upto April 11, 1970. The re- 
port of the Sessions Judge reads: 
“Sir, 

_ In compliance with the order of 
the Hon’ble High Court dated 1-12-69 
I have the honour to submit my report 
as follows: . 

An enquiry was held by me in 
onipnanee with the order dated 1-12- 
69. 


[Pr. 18-B] 


Complainant in S. T. No. 25 of 
1953 Moti Lal and complainant in S.T. 
No. 35 of 1965 Pooran and other wit- 
nesses were summoned. Pratap con- 
vict was also summoned in this en- 
quiry. 

_ S.T. No. 25 of 1953 was in respect 
of the murder of Smt. Phoolarani. Moti 
Lal alias Mutaiyan son cf Pooran is 
the husband of Smt. Phoola Rani de- 
ceased, Moti Lal alias Mutiayan stated 
on oath that Smt. Phoolarani was mur- 
dered about 17 years back and Pratap 
was prosecuted for her murder. Pratap 
present in this court is the same per- 
son (Pratap) who was prosecuted for 
the murder of Smt. Phoolarani and 
was sentenced to death in that case. 
The sentence of death passed in that 
case on Pratap was commuted to life 
imprisonment and after some years 
Pratap was released. Moti Lal also 
stated that the father of Pratap is 
alive. His name is Tula Ram and he 
is. called Tulaiyan also. Moti Lal has 
not -been cross-examined by Pratap. 

S. T. No. 35 was in respect of the 
murder of Rati Ram. Pooran brother 
of Rati Ram has been examined. 
Pooran stated that Pratap present in 
Court was prosecuted for the murder 
of Rati Ram. The father of Pratap 
Tula Ram is also called Tulaiyan. 
There is no other person in village 
Pathkhuri with the name of Tula Ram 
or Tulaiyan. He went on to state that 
there is no other person with the 
name of Pratap son of Tula Ram or 
Pratap son of Tulaiyan in village 
Pathkhuri except Pratap who, is pre- 
sent in the Court today. Pratap did 
not cross-examine this witness also. 
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The statement of Pratap son of 
Tula Ram has been recorded. He has 
admitted that he is the same person 
who was prosecuted for the murder of 
Smt. Phoolarani in the year 1953 and 
who was convicted and sentenced to 
death in that case. Pratap further ad- 
mitted that he is the person who was 
prosecuted for the murder of Rati Ram 
in the year 1965. 


Pratap also admitted that he is 
the only person with the name of 
Pratap son of Tula Ram or Pratap son 
of Tulaiyan in village Pathkhuri. He 
admitted that his father is called Tula 
Ram and Tulaiyan both. 


In view of the above evidence it 
is clear that Pratap son of Tulaiyan, 
who was prosecuted for the murder of 
Smt. Phoolarani and was convicted 
under Section 302, I.P.C. and sentenced 
to death in S. T. No. 25 of 1953 and 
Pratap son of Tula Ram who was pro- 
secuted for the murder of Rati Ram 
and was convicted and sentenced to 
Life Imprisonment under Section 302, 
I.P.C. is one and the same person. 


The evidence recorded in this en- 
quiry consisting of the statement of 
Moti Lal son of Pooran, the statement 
of Pooran son of Tatiyan and the 
statement of Pratap son of Tula Ram 
is enclosed herewith.” 

The original record shows that the ap- 
pellant was not represented in those 
proceedings by any counsel and it was 
apparently for this reason that there 
was no cross-examination of the wit- 
nesses. When the appellant was ques- 
tioned his answers to the two ques- 
tions relating to the two murder cases 
was “yes, I am the same man”. The 
third question was as to what the ap- 
pellant had to say about the evidence 
of the two witnesses. To this he repli- 
ed “yes, this is true”. To the fourth 
question asking him if he wanted to 
say anything else he replied that he 
had denied in the High Court that he 
had been prosecuted or convicted for 
the murder of Jagrani. The Sessions 
Judge had not cared to have the 
thumb impression or the handwriting 
of the appellant examined by an ex- 
pert as suggested by the High Court. 
The thumb impressions on the records 
of the two cases were ignored by the 
Sessions Judge though the relevant 
material had been specifically forward- 
ed to him by the High Corut with a 
clear suggestion to get them compar- 
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ed and also to see if the two records 
had on them the writings of their res- 
pective accused persons so as to have 
them also compared. Such comparison 
by an expert would certainly have 
thrown more useful light. Apparent- 
Ty the Sessions Judge did not consider 
it proper even to appoint an amicus 
curiae for assisting the appellant. The 
enquiry which was being held by the 


Sessions Judge involved compulsory 
imposition of death sentence. The 
proceedings should, therefore, have 


been treated with the same seriousness 
as is required in a trial involving death 
sentence and in all fairness an amicus 
curiae should have been appointed to 
assist the appellant who was apparent- 
ly a paupar. Neither the report of the 
Sessions Judge nor the record dis- 
closes the presence of a counsel for 
rendering assistance to the appellant 
to meet the more serious charge 
under S. 303, I.P.C. On receipt of the 
report the High Court heard and dis- 
posed of, by a common judgment, the 
appellant’s appeal and the two crimi- 
nal revisions. Even the High Court 
does not seem to have considered the 
advisability of examining an expert 
for getting compared the two thumb 
impressions. 


— 19. The High Court in the 
final judgment dated August 11, 1970, 
impugned herein, upheld the appel- 
lant’s conviction for the murder of 
Rati Ram holding that the evidence on 
record establishes “beyond reasonable 
doubt that Pratap son of Tula Ram 
caused the death of Rati Ram by giv- 
ing him pharasa blow on the neck”. 
So holding the High Court dismissed 
the appellant’s appeal. Thereafter, the 
High Court dealt with the two revi- 
sions preferred by the complainant. 
After observing that according to the 
prosecution and the complainant the 
appellant Pratap had been previously 
convicted under S. 302, I.P.C. in 1953 
and at the time of the commission of 
the present offence in 1964 he was 
under a life sentence, the High Court 
reproduced the two applications filed 
by the panel lawyer and the orders 
made thereon, and observed: 


“In our opinion, the Sessions Judge 
was not justified in disposing of these 
applications in this manner. It was a 
very serious matter whether the charge 
should have been framed under S. 302 
or Section 303 LP.C. Once the matter 
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was brought to his notice, it was the 
duty of the Sessions Judge to get the 
necessary material and then to decide 
whether the prosecution was or was 
not justified in asking for the charge 
to be framed under Section 303 I.P.C. 
The Sessions Judge has failed to per- 
form his duty.” 


The High Court, as its final judgment 
shows, had permitted the Deputy Gov- 
ernment Advocate to produce before it 
material for showing the appellant’s 
previous conviction and the sen- 
tence of death imposed on him, which 
was later commuted by the Governor, 
as also his release in accordance with 
Rule 8 of the U. P. Prisoners’ Release 
on Probation Rules. However, as the 
High Court felt that “there was some 
slight difference in the name of the 
father of Pratap in the two cases” the 
appellant was sent for and he appear- 
ed before the High Court on Decem- 
ber 1, 1969. On being questioned the 
appellant denied that he had been 
previously prosecuted or convicted for 
the murder of Smt. Phularani, adding 
that his father was not known as 
Tulaiyan. The High Court recorded 
the appellant’s statement in Hindi. The 
impugned judgment further shows that 
the High Court had compared the left 
thumb impression of Pratap on the 
memorandum of appeal presented in 
the year 1953 and that of the appellant 
in the appeal in the present case, and 
observed that those thumb impres- 
sions appear to be identical. This com- 
parison had apparently been made be- 
fore sending the necessary record to 
the Sessions Judge for holding the en- 
quiry though it was not so stated in 
the order dated December 1, 1969, ac- 
cording to which the Sessions Judge 
was required to have them compared. 
This is what the High Court has said 
in the impugned judgment in this con- 
nection: 


“It is thus fully established that 
Pratap son of Tulaiyan was under the 
sentence of life imprisonment on the 
date on which Pratap son of Tula 
Ram committed the murder of Rati 
Ram. As there was some slight dif- 
ference in the name of the father of 
Pratap in the two cases, we sent for 
Pratap son of Tula Ram who has been 
convicted for the murder of Rati Ram. 
He was produced before us on Decem- 
ber 1, 1969. On being questioned by 
us, he denied that he had been previ- 
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ously prosecuted or convicted for the 
murder of Shrimati Phulrani. He fur- 
ther stated that his father was not 
known as Tulaiyan. We thereupon 
compared the left thumb impression 
of Pratap son of Tulaiyan on the me~ 
morandum of appeal which he had 
filed in the 1953 case with the left 
thumb impression of Pratap son of 
Tula Ram on the memorandum of ap- 
peal filed in the present case. Both 
the thumb impressions are very clear 
and distinct. They appeared to be iden- 
tical. We accordingly sent these two 
documents together with the record of 
this case to the Sessions Judge and 
directed him to make an inquiry whe- 
ther Pratap son of Tula Ram convict- 
ed for the murder of Rati Ram is the 
same person as Pratap son of Tulai- 
yan convicted for the murder of Sri- 
mati Phulrani. The Sessions Judge 
examined two witnesses in the pre- 
sence of Pratap son of Tula Ram. The 
first witness examined by him was 
Moti Lal alias Mutian husband of Sri- 
mati Phulrani who had been murder- 
ed in the earlier case. He stated that 
Pratap present in court was the same 
person who was prosecuted and sen- 
tenced to death for the murder of 
Srimati Phulrani. He further stated 
that the sentence of Pratap was com- 
muted to life imprisonment and Pra- 
tap was released after some years. He 
further stated that the father of Pra- 
tap was alive and that his name was 
Tula Ram but he was also called Tula~ 
iyan. The second witness examined by 
the Sessions Judge was Pooran, brother 
of Rati Ram, who had earlier been 
examined as P.W. 1 at the trial. He 
stated that Pratap present in court was 
prosecuted for the murder of Rati 
Ram. He also stated that the father of 
Pratap is Tula Ram, and he is also 
called Tulaiyan and that there was no 
other person in village Pathkhuri of 
the name of Tula Ram or Tulaiyan. 
He further stated that, apart from the 
accused Pratap, there was no other 
Pratap son of Tula Ram or Tulaiyan 
in the village. The Sessions Judge then 
examined Pratap accused. Before the 
Sessions Judge Pratap admitted that 
he was the same person who was pro- 
secuted for the murder of Srimati 
Phulrani in the year 1953 and who was 
convicted and sentenced to death in 
that case. He further admitted that he 
was prosecuted for the murder of Rati 
Ram in the year 1965, He also admit- 
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ted that his father was called Tula 
Ram as well as Tulaiyan and that he 
was the only person of the name of 
Pratap son of Tula Ram or Tulaiyan in 
village Pathkuri. On the basis of this 
material, the Sessions Judge has record~ 
ed a finding that Pratap son of 
Tulaiyan, who was convicted of the 
murder of Srimati Phulrani in S. T. 
No. 25 of 1953 and Pratap son of Tula 
Ram who was convicted and sentenced 
for the murder of Rati Ram in S. T. 
36 of 1965 is one and the same per- 
son. 


In the High Court ff seems that the 
counsel appearing for the appellant 
did not challenge the finding of the 
Sessions Judge. Apparently when the 
two witnesses examined by the Ses- 
sions Judge had not been  cross-exa~ 
mined by the appellant and that evi- 
dence was accepted by’ the Sessions 
Judge there could not possibly be any 
challenge by the counsel. It was, how- 
ever, contended that the High Court 
could not on revision convict the ap- 
pellant under S. 303, I.P.C. and that 
the case should be remanded to the 
trial court for framing an additional 
charge under S. 303, I.P.C. and for 
proceeding in accordance with the pro- 
visions of S. 310, Cr.P.C. This conten- 
tion did not find favour with the High 
Court. Section 303, I.P.C. in the opi- 
nion of that court was only in the 
nature of a proviso to S. 302, and, 
therefore, it was open to it on revision 
to enhance the sentence of imprison- 
ment to that of death even though no 
charge under S. 303 had been framed 
by the trial court. Confirming the ap- 
pellant’s conviction for the murder of 
Rati Ram, which was committed when 
he was under a sentence of imprison- 
ment for life for committing the mur- 
der of Phulrani, the High Court sen- 
tenced him to death. Two questions 
arise: (1) if the High Court was right 
in enhancing the sentence and (2) if 
there is no cogent ground for inter- 
ference by this Court in the present 
appeal. 


20. Now, when the prosecut- 
ing counsel applied on July 21, 1965 
for summoning the witness concerned 
and the File of Release Orders the 
trial court allowed the prayer and 
directed the same to be summoned. 
The counsel apparently did not ask for 
the postponement of the trial and of 
the recording of evidence and indeed 
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the statement of P.W. T actually be- 
gan on that day. The following day 
the remaining evidence was recorded. 
Apparently when on 22-7-1965 the pro~ 
secuting counsel applied for bringing 
on the record the documents mention- 
ed in that application the court cannot 


be considered to have gone seriously 
wrong in exercising its discretion in 


declining those documents to be 
brought on the record, because the 
witness summoned for proving the 


relevant document was not in atten« 
dance, The -letter of the U. P. Govern~ 
ment could not prove itself. Nothing 
has been stated before us as to whe« 
ther the witness and the file directed 
to be summoned on July 21, 1965 had 
actually been summoned urgently and 
whether the prosecution was in a posi- 
tion to adduce the necessary evidence 
for making out a prima facie case for 
modifying the charge, so as to include 
S. 303, I.P.C. or the essential ingredi~ 
ents of the offence defined therein. In 
my opinion, therefore, the trial court 
was not unjustified in exercising its 
judicial discretion on the facts and 
circumstances of this case in declining 
the prayer of the prosecution. The 
fact therefore remains that the actual 
charge framed on which the appellant 
was to be tried made no reference to 
the date of the previous conviction for 
murder or to the fact that he was 
under the sentence of imprisonment 
for life when the present murder was 
committed. Under S. 221 (2), (3) and 
(4) Cr.P.C. these facts should have 
been appropriately stated in the charge 
to give to the appellant proper notice 
that he was to be tried for an offence 
defined in and punishable under Sec- 
tion 303, I.P.C., for which offence if 
found guilty he must be sentenced to 
death. The prosecution had not cared 
to make out such a case in the com~ 
mitment court. It also failed to take 
suitable steps at the proper time 
in the trial court to: have the charge 
amended for the trial to be held for an 
offence defined in S. 303, IP.C. The 
appellant, therefore, 
deemed to have notice of the matter 
necessary for bringing the charge 
against him within the purview of Sec- 
tion 303, I.P.C. In the absence of such 
a charge, the trial court cannot be 
considered to have committed any 
serious error — if at all there was an 
error — in declining the prayer of the 
prosecution to place on the record the 


could not be | 
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documents, which had nothing to do 
with the trial of the offence under 
S. 302, I.P.C. without any reference to 
the facts attracting S. 303, LP.C. As- 
suming that S. 303, LP.C. is compar- 
able to a proviso to S. 302, the addi- 
tional fact which must necessarily be 
proved to attract S. 303 should, in my 
opinion, have found place in the charge 
on which the appellant was tried. Fail- 
ure to do so cannot but be deemed to 
have prejudiced the appellant. The 
State did not feel aggrieved by any of 
the orders of the trial court and did 
not care to challenge them in the 
High Court and it did not itself apply 
for the appellant’s trial on a proper 
charge or even for adducing additional 
evidence in the High Court. 

21. The power of revision in 
criminal cases vesting in the High 
Court, though wide and also exercis- 
able suo motu is a power which, gene~ 
rally speaking, is narrower and more 
limited than its appellate power, though 
in certain respects it has a somewhat 
wider scope. It is discretionary and 
cannot be invoked as of right such as 
is the case of appellate power. Broad- 
ly stated, the object of conferring revi- 
sional power on the High Court under 
S. 435 and S. 439, Cr.P.C. is to clothe 
the highest court in a State with a 
jurisdiction of general supervision and 
supe*intendence in order to correct 
grave failure or miscarriage of justice 
arising from erroneous or defective 
orders, The error or defect may arise 
from mis-conception of law, irregula- 
rity of procedure, misreading of evi- 
dence, misapprehension or misconcep- 
tion about law or facts, mere perver- 
sity or even undue hardship or leni- 
ency. The real core of this power is 
that its exercise is justified only to set 
right grave failure of justice and not 
merely to rectify every error however 
inconsequential. Merely because the 
lower court has taken a wrong view 
of law or misapprehended the evidence 
on the record cannot by itself justify 
interference on revision unless it has 
also resulted in grave injustice. It is 
no doubt not possible and is also 
not practicable to lay down any 
rigid test of uniform application 
and the matter has to be left to the 
sound judicial discretion of the High 
Court in each case to determine if it 
should exercise its extraordinary 
power of revision to set right injus- 
tice, Administration of criminal jus- 
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tice is as a matter of general policy 
a function which the State performs 
and private parties who may be ins- 
pired by a feeling or spirit of venge- 
ance or vindictiveness are ordinarily 
not encouraged to prosecute criminal 
proceedings except when for special 
reasons the cause of justice so de- 
mands. The High Court is, therefore, 
ordinarily disinclined to interfere with 
the orders of subordinate criminal 
courts in which the State is the pro- 
secutor at the instance of private par- 
ties except where for some excep- 
tional reason it considers proper to 
do so in the larger interests of justice. 

22. In this case the High Court 
was, in my opinion, not at all justifi- 
ed in interfering with the discretion of 
the trial court in declining to take the 
two documents on the record when 
the prosecution had not in good time 
summoned the evidence for proving 
the previous conviction of the appel- 
lant and the fact that he was under a 
life sentence and had also not asked 
for adjournment of the appellant’s 
trial on the charge under S. 302, I.P.C. 
The appellant could by no means be 
considered to have notice of a charge 
under S. 303, LP.C. or of the facts 
which form the essential ingredients 
of that offence. when there was abso- 
lutely no such indication in the charge 
actually framed against him and on 
which he was tried. From the record 
it is also clear that the appellant had 
been committed to the court of ses- 
sions a long time ago and the case was 
also twice adjourned by the trial court. 
The trial was first fixed for April 26 
and 27, 1965 when it was got adjourn- 
ed because the investigating officer 
Shri Y. R. Singh Pippal, P.W. 5, had 
to go to Calcutta. Second time it was 
adjourned from July 6 and 7, 1965 to 
July 21 and 22, 1965 because of the 
illness of the mother of the appellant’s 
counsel. There was thus ample oppor- 
tunity for the prosecution to take sui- 
table steps in the first instance to have 
a proper charge framed by the com- 
mitting court and later to have the 
charge modified in the trial court in 
good time for the trial to be held on 
a charge under S. 303, LP.C. with- 
out unreasonable delay and finally to 
have the entire evidence, on the point 
of the appellant being under a life 
sentence at the time of the present 
offence, ready, if it was desiréd to have 
him tried on the charge under S. 303, 
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IL P. C. Indeed, the proper course for 
the prosecution was to have asked for 
framing appropriate charge under 
S. 303, I. P. C. in the commitment 
court, which course for reasons un- 
explained at the bar and not discover- 
able on the record, was not adopted. 
The High Court does not seem to have 
adverted to any of these considerations 
and without fully applying its mind 
to all the relevant circumstances, has 
adversely criticised the trial Court’s 
interlocutory order dated July 22, 
1969. The High Court also did not pro- 
perly scrutinise the proceedings of the 
Sessions Judge for ascertaining if the 
appellant had been afforded adequate 
Jegal assistance and also as to why the 
thumb impressions and the hand writ- 
ings, if any, of the accused in the two 
eases were not got compared. In my 
opinion, the High Court should have 
done so in order to satisfy itself if the 
appellant had been afforded adequate 
and effective opportunity to defend 
himself before the Sessions Judge be- 
cause those proceedings were just as 
serious as a trial for an offence pres- 
cribing death as the only penalty. 
Reference in this connection may use- 
fully be made to Bashira v. State of 
U. P. ATR 1968 SC 1313 in which the 
desirability of appointing a counsel for 
helping in his defence an accused per- 
son tried on a charge for which capi- 
tal sentence is provided, has been em- 
phasised. That was a case from Allaha~ 
bad and General Rules (Criminal) pro- 
mulgated by the Allahabad High Court 
were relied upon. The appellant is un- 
doubtedly a poor man as is clear from 
his petition of appeal in the form ofa 
letter dated July 6, 1971 forwarded 
through Central Jail, Naini, Allahabad 
to this court. Clearly he is not in a 
position to afford to engage a counsel. 

23. The High Court has, in my 
opinion, erred in enhancing the appel- 
lant’s sentence on the facts and cir- 
cumstances of this case. Justice has 
quite clearly failed here as a result of 
the interference by the High Court on 
revision at the instance of the private 
complainant. 

24. The present appeal is not 
under Art. 136 of the Constitution but 
is on a certificate granted under Art. 
134 (1) (ce). The very first ground for 
granting the certificate is “that the 
sentence of death has been imposed 
upon the’ appellant in the first inst- 
ance” by the High Court. As the 
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sentence of death has been imposed 
by the High Court for the first time 
on additional material, not on the 
record of the trial Court, for bringing 
the appellant’s case under S. 303, I.P.C. 
which is a more serious offence (en- 
tailing capital sentence as the only 
penalty) than one under S. 302, I.P.C. 
and requires additional facts to be pro- 
ved for conviction thereunder, and the 
Necessary certificate has been granted 
for this reason, this court is fully jus- 
tified in going into the entire record 
and coming to its own conclusions as 
to how far the sentence of death by 
way of enhancement is justified on 
the facts and circumstances of this 
ease, Indeed on the present record I 
would have felt little hesitation in in- 
terfering even under Article 136 of 
the Constitution. I am clearly of the 
Opinion that no case was made out for 
invoking the revisional jurisdiction of 
the High Court for enhancing the sen- 
tence by converting the conviction 
from an offence under S. 302 to that 
under S. 303, LP.C. There has been 
in this case an infringement of the es- 
sential principles of justice. As this 
conclusion is sufficient for disposing 
of the appeal, I do not think this court 
is bound to express any opinion on the 
second ground on which the High 
Court felt justified in granting the 
certificate. 


l 25. After considering all the 
facts and circumstances and going 
through the record, in my opinion, the 
appeal must be allowed in part and 
the sentence of death quashed. T 
would have considered the desira- 
bility of sending the case back 
to the trial Court for recording 
the evidence after amending the charge 
and after giving the appellant proper 
legal aid. But the offence in this case 
was committed as far back as August 
1964. In my opinion, therefore, it 
would not serve the ends of justice to 
adopt that course and to subject the 
appellant to further inquiry with res- 
pect to the ingredients of the offence 
under S. 303, LP.C. I would according- 
ly quash the death sentence and res- 
tore the sentence of life imprisonment 
imposed -by the trial Court. On the 
view that I have taken on the mate- 
rial on the present record I have not 
considered it necessary to express any 
considered opinion on the question of 
the applicability of Section 310, 
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Cr. P. C. to the facts of this 
case though this is also one of the 
grounds on which the High Court 
granted the certificate. Decision on 
that point is unnecessary for disposing 
of this appeal. Similarly, I consider it 
unnecessary to express any opinion on 
the point whether the High Court 
should not have more appropriately 
remitted the papers to the trial Court 
from whose orders it was hearing the 
appeal and the two revisions, rather 
than to the Sessions Judge for further 
inquiry and report on the question of 
the appellant’s guilt under S. 303, 


_ Appeal dismissed. 
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Brief Note: — (A) Where the ac- 
cused moved the High Court at the 
time when the trial was almost cOm- 
ing to a close and what remained to be 
done was the examination of two pro- 
secution and one Court witnesses and 
the High Court quashed the charge 
and the entire proceedings on the 
grounds that the complainant supres- 
sed material facts and that the evi- 
dence on record did not establish the 
alleged offence, the order was liable 
to be set aside. The proper course at 
that stage to be adopted by the High 
Court was to allow the proceedings to 
go on and to come to its logical con- 
clusion, one way or the other, and 
decline to interfere with those pro- 
ceedings. The questions whether there 
was suppression and whether the evi- 
dence established the alleged offence 
were matters to be considered by the 
trial Court after an appraisal of the 
entire evidence. ILR (1970) 1 Cal. 571, 
Reversed. (Paras 17, 18, 19, 20, 21) 
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_ Mr. D. Mukherjee, Sr. Advocate, 
(Mr. S. Ghosh, Advocate with him), 
for Appellants in all the appeals; Mr. 
A. N. Mulla, Sr. Advocate, (M/s. J. M. 
Khanna, Vishnu Bahadur Saharya, 
and Miss Yogindra Khushalani Advo- 
cates, of M/s. Saharya & Co. Advo- 
cate with him) for Respondents. In 
Cri. Appeals Nos. 101 and 103 of 1970, 
Mr. R. A. Gupta, Advocate, for Res- 
pondents In Cri Appeal No. 102 of 
1970, Mr. S. C. Mazumdar, Advocate 
of M/s. Sukumar Basu & Co, Advo- 
cates, for the State. In all the appeals. 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— These 
three appeals by the complainant, by 
special leave, are against the common 
judgment and order dated August 10, 
1969, of the Calcutta High Court in 
Criminal Revisions Nos. 288, 289 and 
290 of 1969, setting aside the charge 
under Section 120B read with S. 409 
LP.C. framed against all the four ac- 
cused and the charge under S. 409 
I.P.C. framed against accused Nos. 1 
to 3. The High Court by the same 
judgment quashed the proceedings 
based upon the said charges, which 
were pending before the Presidency 
Magistrate, 7th Court, Caleutta in case 
No, C/3443 of 1967. 


2. The appellant in all these 
three appeals, Amar Chand Agarwalla, 
filed a complaint before the Chief 
Presidency Magistrate, Calcutta, on 
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November 21, 1967, on the basis of 
which the four accused persons, name- 
ly, Paremananda Agarwalla, Madan 
Mohan Gour, Jhumermal Agarwalla 
and Shanti Bose, were required to 
answer charges under Sections 120B/ 
409 and 409, IPC. These persons will 
be referred to as accused Nos. 1, 2, 3 
and 4 respectively. The case was later 
on transferred to the Presidency Magis- 
trate, 7th Court, Calcutta, for dis- 
posal. The 7th Presidency Magistrate, 
after recording the evidence of ten 
prosecution witnesses, framed a charge 
on September 7, 1968, under S. 120B/ 
409 against all the four accused anda 
charge under Section 409 L.P.C. against 
accused Nos. 1 to 3. The allegations in 
the complaint were briefly as follows: 

3. The complainant was 2 part- 
ner of M/s Kalinga Bakery Biscuit 
Confectionary and Mineral Water 
Company of Rourkelain Orissa and was 
granted actual users’ import licence 
on November 18, 1966, by the Joint 
Chief Controller of Imports and Ex- 
ports, Calcutta, for import of Skimmed 
Milk Powder and other commodities 
upto the value of Rs. 60,000/-. This 
commodity was for the purpose of be- 
ing used in the licencee’s factory. 
The complainant appointed M/s. Arun 
Importer (P) Ltd., owned, managed and 
controlled by accused Nos, 1 to 3 as 
his agents to import 525 bags of milk 
powder from New Zealand. The 
first accused wrote a letter dated 
July 25, 1967, Informing the complain- 
ant that the goods had already been 
shipped and that they would be arriv- 
ing very shortly. Accused Nos. 1 to 
3 also offered to assist the complain-~ 
ant with a loan of Rs. 25,000/- to en- 
able him to clear the shipping docu- 
ments from the Bank. The 4th accus- 
ed was introduced by the other accus< 
ed asa Customs Clearing Agent and on 
their suggestion, the complainant ap- 
pointed him as his clearing agent. 
After clearing the shipping documents 
with the assistance of the loan pro< 
vided by the accused, the complainant, 
however, was not informed about the 
actual arrival of the ship, The coms 
plainant addressed a letter dated Aux 
gust 19, 1967, to accused No. 4 asking 
for information about the arrival of 
the goods. None of the accused gave 
any intimation about the arrival of the 
goods. However, to his surprise, the 
complainant read in the newspaper a 
report on August 23, 1967, about the 
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police having recovered from the vari- 
ous parts of Calcutta several bags of 
milk powder stated to have been im- 
ported on his account. The complainant 
rushed to Calcutta and contacted the 
accused but was not able to get any 
information. Accused No, 4 flatly de- 
clined to even recognise the com- 
plainant or talk to him; accused Nos. 1 
to 3, however, professed’ ignorance 
about the whole thing and hinted that 
accused No. 4 might have diverted the 
goods to other persons. On August 26, 
1967, an application was filed before 
the Chief Presidency Magistrate to 
direct the police to make an investiga- 
tion under Section 156 (3) of the Cri- 
minal Procedure Code regarding the 
missing quantity of milk powder. In 
the said application, however, only 
Shanti Bose (the present accused No. 4) 
was cited as an accused, as the com- 
plainant did not have any reason to 
Suspect the other accused. The milk 
powder seized by the police was later 
on directed to be returned to the 
complainant by the High Court on his 
furnishing security. Accused Nos. 1 to 
3, coming to know about this proceed- 
ing, instituted on September 25, 1967, 
a suit against the complainant in the 
High Court (Suit No. 2283 of 1967) 
praying for a declaration that the 
plaintiff was the pledgee of 316 bags 
of milk powder of the defendant and 
prayed for a decree in the sum of 
Rs. 26,744.87. They also asked for 
various interim reliefs. The compla~ 
inant, during the pendency of the pro- 
ceedings before the Chief Presidency 
Magistrate came to know that all the 
accused persons had taken away on 
August 19, 1967, the entire quantity 
of 525 bags of milk powder, which had 
been imported on his account without 
his knowledge, consent or instructions 
and that they had also mis-appropriat- 
ed about 200 bags before the police 
could raid their premises. On an ascer- 
tainment of these facts, the complain- 
ant withdrew his original complaint 
with the permission of the Court and 
instituted the present complaint against 
all the accused. 

. On receipt of the complaint, 
the Chief Presidency Magistrate order- 
ed a judicial enquiry to be held by 
the 9th Presidency. Magistrate. In the 
judicial enquiry held by the latter, the 
complainant had brought on record 
various documents to substantiate his 
allegations, As a result of the enquiry 








1973 


the Chief Presidency Magistrate on 
December 26, 1967, summoned all the 
four accused persons under Ss. 120B/ 
409 and 409 and transferred the case 
for disposal to the 7th Presidency 
Magistrate. The learned Magistrate, 
after a consideration of the materials 
placed before him by the complainant, 
framed on September 7, 1968 charges 
against all the accused under Ss, 120B/ 
409. IPC anda charge under S. 409, 
IPC against accused Nos, 1 to 3. 


5. None of the accused persons 
moved the High Court against the 
order of the Magistrate issuing pro- 
cess or against the order dated 7-9- 
1968 framing charges against them. It 
is seen from the records that a large 
volume of oral and documentary evi- 
dence had already been let in and the 
trial itself had almost come to the 
closing stage. That remained was only 
to examine two more witnesses on the 
side of the prosecution, as per order 
dated 24-2-1969 and also fo examine 
one Durga Dutt Chowdhury as a court 
witness under Section 540, Criminal 
Procedure Code, as per order dated 7- 
3-1969. The witnesses examined so far 
by the prosecution had also been cross- 
examined by the defence. While mat- 
ters stood thus, the 4th accused moved 
the High Court in Criminal Revision 
No. 238 of 1969 for quashing the char- 
ges and the entire proceedings that 
had taken place before the Magistrate. 
There was also a prayer in the alter- 
native for stay of the criminal proceed- 
ings till the disposal of Civil Suit No. 
2283 of 1967. Accused No. 2 fileda 
Similar Revision No. 289 of 1969, fol- 
flowed by accused Nos. 1 and 3, who 
were the petitioners in Criminal Revi- 
sion No. 290 of 1969. 


6. All the three Criminal Revi- 
sions were heard together by the High 
Court and have been dealt with in its 
common judgment. On behalf of the 
accused, five contentions were urged 
before the High Court for quashing the 
charges as well as the entire proceed- 
ings pending before the Presidency 
Magistrate. The first contention related 
to the maintainability of the present 
proceedings by the complainant, when 
he himself was an accused in a case 
under Section 5 of the Imports and Ex- 
ports (Control) Act 1947, started by 
the Central Bureau of Investigation, 
Economic Offences Wing, Calcutta, in 
B. C. case No. 23/W/67. It was urged 
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before the High Court that though he 
had been discharged, he is, neverthe- 
less, an interested complainant. The 
High Court rejected this contention 
and held that, on that account, the pre- 
Sent proceedings cannot be quashed. 


7. The second contention of the 
accused related to the effect of the 
order of withdrawal of the earlier 
complaint on the present proceedings. 
It was pleaded that the dismissal of 
the first complaint operates as a bar 
to these proceedings. However, this 
contention ‘also was rejected by the 
High Court on the ground that an 
order of dismissal under Section 203, 
Criminal Procedure Code, is no bar to 
the entertainment of a second com- 
plaint on the similar facts, though 
such a complaint can be entertained 
only under exceptional circumstances. 
The High Court ultimately held that 
the present proceedings are not un- 
warranted or untenable in view of the 
first order of discharge in the circum- 
stances of the present case. 


8. The third contention that 
was taken before the High Court by 
the accused was that the factum of en- 
trustment has not been established by 
clear and cogent evidence and as such, 
there cannot be any breach of trust, 
far less any dishonest conversion lead- 
ing to a conspiracy. The learned Judge 
held that it is difficult, at that stage, 
on the evidence adduced, to hold that 
there had not been any entrustment, 
especially as the whole case depends 
upon an appreciation of the entire evi- 
dence for coming to a conclusion one 
way or the other. On this reasoning, 
this contention also was rejected. 

9. It must be noted that the 
third contention was an invitation to 
the High Court to consider the evi- 
dence already adduced before the 
Magistrate and to come to a conclu- 
sion that no entrustment had been 
established. The High Court, in our 
opinion, quite rightly, declined at that 
Stage, to go into that question of fact 
and left it to the Magistrate to assess 
and appreciate the evidence and come 
to a conclusion one way or the other. 
We are particularly referring to this 
aspect because, as will be seen later, 
the High Court adopted different 
criteria when it dealt with the fifth 
contention of the accused, . 

10. The fourth contention of 
the accused was that both the first 
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and the second complaints suppress- 
ed material facts, vitiating the present 
proceedings, The fifth contention, as 
the High Court itself observes, related 
to the merits, namely, that the evi- 
dence on record does not establish the 
offences with which the accused are 
charged. These two contentions have 
found favour with the High Court. It 
is on the basis of the acceptance of 
these contentions that the entire pro- 
ceedings have been quashed. 


11. The fourth contention of 
the accused wasthat the complainant 
had suppressed material facts, which 
were within his knowledge, in the first 
complaint filed on August 26, 1967. 
Particularly, it was stressed that the 
complainant had not even referred to 
the Civil Suit No. 2283 of 1967 insti- 
tuted against him. The said complaint 
also does not refer to the complainant 
having taken a loan of Rs. 25,000/- 
from the accused. The learned Judge 
has accepted this criticism as justified. 
It is not necessary for us to refer to, 
what according to the learned Judge 
were, certain omissions made by the 
complainant in his original complaint 
filed on August 26, 1967. But it 
is enough to state that the view of 
the learned Judge that even the suit 
instituted against the complainant had 
not been referred to, is not justified. 
The complaint was filed on August 26, 
1967, whereas the suit against the com- 
plainant was filed on September 25, 
1967. It is also the view of the learned 
Judge that the present complaint also 
does not refer to certain matters, 
which were within the knowledge of 
the complainant. We do not propose 
even to advert,to these matters. 


12. According to the High 
Court, there has been a suppression of 
some material facts in the two petitions 
of complaint and, therefore, the present 
proceedings must be held to be bad 
and repugnant effecting their main- 
tainability. The High Court has referr- 
ed in this case to a decision of the 
Calcutta High Court which, in our 
opinion, has no bearing. The decision 
is in Sunder Das v. Farun Rustom 
Trani, AIR 1939 Cal 329. That was a 
case of discharge of the accused under 
Section 253 (2) of the Criminal Proce- 
dure Code, as the Magistrate was of 
the opinion that the complainant had 
deliberately suppressed several facts 
and that the complaint was a 
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thoroughly dishonest one. In the end 
the High Court has held that the pre- 
sent proceedings are bad and improper 
Si therefore, they have to be quash- 
ed. - 


13. The fifth and the last con- 
tention taken on behalf of the accused 
relates, as the High Court itself sta- 
tes, to the merits of the case and is 
based upon the evidence on record, 
both oral and documentary. After a 
consideration of certain items of evi- 
dence, the learned Judge has held that 
the evidence on record rules out any 
offence of breach of trust, or a con- 
Spiracy to commit the same, by the 
accused persons and, therefore, the 
present proceedings are not maintain- 
able and have to be quashed. 


14. A representation appears 
to have been made on behalf of the 
complainant that a large volume of 
evidence, oral and documentary, has 
already been adduced and the trial 
has gone on for a long time and that 
only two more prosecution witnesses 
and a court witness remain to be exa- 
mined, On this basis it was pressed 
before the High Court by the com- 
plainant that the High Court should 
allow the proceedings to go on and to 


‘come to its logical conclusion and that 


the High Court should not interfere at 
that stage. The learned Judge, how- 
ever, considered this representation 
and held that the two remaining pro- 
Secution witnesses should not be al- 
lowed to be examined ‘in the facts 
and circumstances of the case, as they 
cannot possibly have any material 
effect on the merits of the case’. The 
High Court further held that even the 
proposed examination of the court 
witness is not necessary, as it will only 
prejudice the accused and undo the 
effect of their cross-examination. On 
this basis, the representation made on 
nae of the complainant was reject- 
ed. 


15. On behalf of the appellant, 
Mr. D. Mookerjee very strenuously 
attacked the reasoning of the High 
Court for quashing the charges fram- 
ed against the accused and the entire 
proceedings that had taken place be- 
fore the Presidency Magistrate. On 
the other hand, Mr. A. H. Mulla, learn- 
ed counsel on behalf of the accused, 
urged that the High Court was justi- 
fied. in the circumstances, in quashing 
the charge as well as the entire pro- 











1973 


ceedings so far taken place before the 
Presidency Magistrate. The learned 
` counsel appearing for the State suv- 
ported the appellant and urged that 
the High Court was not justified in 
interfering with the proceedings when 
the trial had gone on for a considera- 
bly long time and was due to close. 


16. We have already referred 
to the 4th andthe 5th contentions 
urged on behalf of the accused which 
have found favour with the High 
Court. We have already pointed out that 
the learned Judge quite rightly de- 
clined, when dealing with the third 
contention, to consider, on an appre- 
ciation of evidence, whether an entrust- 
ment has been proved. This the High 
Court has properly left to be decided 
by the Magistrate after the entire evi- 
dence is closed. But when dealing with 
the fifth contention, which the High 
Court itself says, relates to the merits 
of the case, and has to be decided on 
the basis of the evidence on record, 
both oral and documentary, the High 
Court instead of adopting the same 
test, as it did when dealing with the 
third contention embarked upon a 
fairly elaborate appreciation of the 
evidence on record and ultimately came 
to the conclusion that the evidence on 
record does not establish any breach 
of trust, or a conspiracy to commit the 
same, by the accused persons, Regard- 
ing the fourth contention, which also 
has found acceptance at the hands of 
the High Court, it relates to what ac- 
cording to the accused was, suppres- 
sion of certain material facts by the 
complainant in his two complaints. 


17. In our opinion, the High 
Court was not justified, in the parti- 
cular circumstances of this case, in 
quashing the charge, as well as the 
entire proceedings that had taken 
place before the Magistrate. It is not 
as if the accused had moved the High 
Court at the earliest stage when the 
Presidency Magistrate issued sommons 
to them. Nor had they approached the 
High Court when charges were fram- 
ed against them. The accused had been 
summoned, after a judicial enquiry by 
the Chief Presidency Magistrate on 
December 26, 1967, under Ss. 120B/409 
and 409, IPC. Before the Magistrate, 
the evidence, oral and documentary, 
was adduced by the complainant in 
the presence of the accused. On a con- 
sideration of such materials, the Pre- 
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sidency Magistrate framed charges 
against all the four accused as early 
as September 7, 1968. If the case of 


‘the accused was that the allegations in 


the complaint do not constitute the 
offence complained of or that the com- 
plaint has to be quashed for any 
ground available in law, they should 
have approached the High Court, at 
any rate, immediately after the charges 
were framed. The records disclose that 
it was the fourth accused, who moved 
the High Court to quash the proceed- 
ing on March 17, 1969, earlier than 
the other accused. Even by that date, 
several prosecution witnesses had been 
examined and they had also been 
cross-examined by the accused, Seve- 
ral items of documentary evidence 
had already been let in during the 
trial, Only two prosecution witnesses 
and a court witness remained to be 
examined. The proper course at that 
stage to be adopted by the High Court 
was to allow the proceedings to go on 
and to come to its logical conclusion, 
one way or the other, and decline to 
interfere with those proceedings. The 
fourth contention related to the sup- 
pression of certain materials in the 
complaint. We do not propose to ex- 
press any opinion on that aspect be- 
cause, even assuming that there has 
been suppression, that is a matter to 
be considered by the Trial Magistrate. 
Similarly, as to whether the evidence 
on record establishes that an offence 
of breach of trust has been committed, 
or not, is again a matter for the Trial 
Court to come to a conclusion, one way 
or the other, after an appraisal of the 
entire evidence that is let in by the 
prosecution and by the defence, if any 
The High Court was not justified at 
that stage to have embarked upon an 
appreciation of the evidence. Here 
again, we do not express any opinion 
on merits, as the matter is to be con- 
sidered by the Trial Magistrate. 

18. The High ‘Court was also 
equally not justified in holding that 
the two prosecution witnesses should 
not be examined on the ground that 
their evidence will not have any 
material effect on the merits. The 
further view of the High Court that 
the examination of the Court witness 
will prejudice the accused, is also 
without any basis. In fact, the High 
Court’s decision on the question of 
these witnesses is really on a represen- 
tation made on behalf of the com- 
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plainant that the trial is almost 
coming to a close and that only two 
more prosecution witnesses and one 


Court witness remain to be examin~ 


ed. So far as we could see the accus- 
ed have not challenged the order of 
the Magistrate dated February 24, 1969, 
allowing the prosecution to examine 
Satanarayan Agarwalla and an officer 
of the Directorate of Industries, 
Government of Orissa; nor have they 
challenged the order dated March 7; 
1969, of the Magistrate allowing the 
prayer of the prosecution for examin- 
ing Durga Dutt Chowdhury as a Court 
witness under Section 540. In holding 
that the proposed examination of 
Durga Dutt Chowdhury, as a Couré 
witness, will prejudice the accused, 
the High Court has not given due con< 
sideration to the decision of this Court 
in Jamatraj Kewalji Govani v. State 
of Maharashtra, AIR 1968 SC 178, 


19. Tt is not clear whether the 
High Court passed the order in ques- 
tion under S. 561-A or under S. 439 of 
the Code of Criminal Procedure. This 
Court has laid down the principles, 
in R. P. Kapur v. State of Punjab, 
(1960) 3 SCR 388 = (AIR 1960 SC 866) 
which have to be borne in mind by 
the High Court when its inherent 
jurisdiction under Section 561-A is in- 


voked for quashing the proceeding 
pending before a subordinate Court. 
It has been emphasised that the 


inherent jurisdiction could be exercis- 
ed to quash proceedings in a proper 
case, either to prevent the abuse of 
the process of any Court or otherwise 
to secure the ends of justice. This Court 
has also indicated some of the cate- 
gories of cases where the inherent 
jurisdiction could and should be exer- 
cised to quash proceedings. However the 
exercise of the power by the High Court 
in the case before us, does not come- 
within the ambit of the principles 
laid down by this Court in the above 
decision, For instance, the second 
contention taken before the High 
Court by the accused related to 
the maintainability of the second 
complaint when the first complaint 
had been withdrawn and the accus- 
ed had been discharged. If the 
High Court had accepted the contention 
of the accused in that regard it may 
be that the High Court was justified 
in quashing the proceedings though at 
a very late stage. But on that point, 
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‘paramount 


A.I. R. 


the High Courts decision is in favour 
of the complainant. The other points 
taken into account by the High Court] ` 
do not justify the exercise of its power 
under Section 561-A and that too at 
a very late stage of the proceedings. 


20. Even assuming that the 
High Court was exercising jursdiction 
under Section 439, in our opinion, the 
present was not a case for interference 
by the High Court. The Jurisdiction 
of the High Court is to be exercised 
normally under Section 439, Criminal 
Procedure Code, only in exceptional 
cases, when there is a glaring defect 
in the procedure or there is a manifest 
error of point of law and consequent- 
ly there has „been a flagrant mis- 
carriage of justice. The High Court 
has not found any of these circum- 
stances to exist in the case before us 
for quashing the charge and the fur- 
ther proceedings, 


24. The judgment and order 
of the High Court quashing the charges 
framed against the accused as well 
as the other proceedings based there- 
on pending in case No. C/3443 of 1967, 
are set aside, The learned Presidency 







ous disposal. 
the directions given by the Chief Pre- 
Sidency Magistrate regarding the exa- 
mination of two more prosecution wit- 
nesses and the Court witness will stand 
subject to.any modifications that may 
be made by that Court in regard to 
the directions already given by it. In 
the result, the appeals are allowed. 
Appeals allowed. 
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Supreme Court will no? entertain the 
appeal — AIR 1959 SC 1362 and AIR 
1961 SC 1106, Relied on. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1961 SC 1106 = (1962) 2 , 

SCR 367, State of Bombay Ve 

Ratilal Vadilal and Bros. H1 
‘ATR 1959 SC 1362 = (1960) I 

SCR 493, Union of India v; 


Kishorilal Gupta and Bros. fli 
(1956) 351 US 470 = 100 Led. 

1342, Kinsella v. Krueger _ 12 
(1943) 318 U. S. 578 = 87 L ed 

1014, Ex parte Peru 12 


Mr. Naunit Lal, Advocate, for Ap- 
pellant; Mr, B. D. Sharma, Advocate, 
for Respondents. 

The following Judgment of the 
Court was delivered by 

MATHEW, J.:— This is an appeal 
by special leave, from a decree of the 
High Court of Rajasthan passed in ap- 
peal by which it dismissed the suit 
for recovery of possession of the 
plaint property filed by the appel- 
ant. 

2. One Ram Prasad was the 
owner of the property in question. He 
was not heard of by his wife Pani 
Since 1950 for more than 7 years. 
On June 4, 1962, she made a gift of 
the property to the appellant, Ram 
Dayal, on the basis that Ram prasad 
was dead. 

3. The appellant, alleging that 
respondents forcibly took possession 
of the property, filed the suit for de~- 
claration that he was the owner of 
the property and for recovery of its 
possession. 

4. The respondents contended 
that Ram Prasad was alive on June 4, 
1962, that his wife had no right to 
execute the gift deed and that the ap- 
pellant was not in possession of the 
propery at any time. 

5. The trial Court held that 
there was no proof that Ram Prasad 
was dead on June 4, 1962, and, there- 
fore, his wife was not competent to 
execute the gift dead and dismissed 
the suit. 


6. In appeal, the Court held 
that Ram Prasad must be deemed to 
have been dead at the time when the 
gift deed was executed by his wife and 
so the gift was valid and reversed the 
decree of the trial Court 

T. It was against this decree 
that the appeal was filed before the 
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High Court. The High Court revers- 

ed the decree of the appellate Court 
and restored the decree of the trial 
Court on the ground that there was no 
proof that Ram Prasad was dead on 
a of the execution of the gift 
eed. 


8. The respondents have filed 
an application for revocation of the 
special leave to appeal on the ground 
that the appellant did not avail him- 
Self of the provision for leave to 
appeal to a Division Bench of the High 
Court and that the value of the pro- 
perty in question is only Rupees 200/-. 

9. We heard counsel on both 
sides on the question of the revocation 
of the special leave to appeal and we 
are of the opinion that the leave to 
appeal should be revoked. 

10. Section 18 (2) of the Rajas- 
than High Court Ordinance, 1949 
(Ordinance No. XV of 1949) provides: 


“Notwithstanding anything here- 

inbefore provided, an appeal shall lie 
to the High Court from a judgment 
of one Judge of the High Court made 
in the exercise of appellate jurisdic- 
tion in respect of a decree or order 
made in the exercise of appellate juris- 
diction by a Court subject to the 
superintendence of the High Court 
where the Judge who passed the judg- 
ment declares that the case is a fit 
one for appeal.” 
Rule 97 of the Rajasthan High Court 
Rules, 1952, states that where a special 
Appeal from the judgment of one 
Judge does not lie unless such Judge 
has declared that the case is a fit one 
for appeal, an application for such de- 
claration may be made orally before or 
at the time when the judgment is 
delivered and that the Court shall 
thereupon record an order granting or 
refusing to grant such declaration. 
In this case, it is admitted that no ap- 
plication was made at or before the 
time when the judgment was deliver- 
ed for leave to appeal to a Division 
Bench. The fact that no such applica- 
tion was made was also not stated 
in the petition for special leave. 


11. In the Union of India v. 
Kishorilal Gupta and Bros., AIR 1959 
SC 1362 the Court said that although 
this Court has jurisdiction to entertain 
an appeal against the Order of a Court 
when an appeal lay from that order 
to another Court, The Court should 
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not give special leave and thereby 
short-circuit the legal procedure pres- 
cribed. In the State of Bombay v. 
M/s. Ratilal Vadilal, AIR 1961 SC 1106 
this Court held that the proper course 
for an appellant is to exhaust all his 
remedies (including those in the High 
Court) before invoking the jurisdic- 
tion of this Court under Art. 136. 


12. We are also of the opinion 
that the value of the property in ques- 
tion is too small and that the question 
of law involved is not of such para- 
mount public importance that we 
would. be justified in entertaining the 
appeal. It has become imperative that 
no case be taken on the file of this 
Court which does not rise to the 
measure of importance which this 
Court has set for itself. One case is 
not just one case more, and does not 
stop with being just one more case. 
By revoking the special leave we 
would be discouraging future applica- 
tions for special leave of a similar kind, 
and thereby enforcing those rigorous 
Standards in this Courts judicial 
administration which alone will 
give us the freshness and, vigour of 
thought and spirit that are indispen- 
sable for wise decisions in the causes 
that are legitimately committed to us 
(see Frankfurter, J.) in Ex parte Peru, 
(1943) 318 US 578. Time is required 
for adequate reflection in those causes. 
Reflection is a slow process. Wisdom, 
like good wine, requires maturing (see 
Kinsella v. Krueger, (1956) 351 US 
470 at pp. 483-485), 


13. We revoke the special Jeave 
to appeal and dismiss the appeal with 


costs, 
Appeal dismissed. 


AR 1973 SUPREME COURT 806 
(V 60 C 174) 
(From: Kerala)” 
A. N. GROVER, K. K. MATHEW AND 
A. K. MUKHERJEA, JJ. 
Gopalan Nair, Appellant v. State 
of Kerala, Respondent. 
Criminal Appeal No. 256 of 1972, 
22-12-1972. 


Index Note: —— Penal Code (1860) 
S. 302 — Murder—Reduction of death 


*(Cri. Appeals Nos. 384 and 386 of 
1971, D/~ 14-3-1972 — Ker.) 
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AIR. 
sentence to life imprisonment., 


(Para 3} 

Brief Note: — Where previous to 
committing murder the accused was 
suffering from mental trouble and the 
possibility of the accused suffering at 
the time of committing murder from 
amental obsession not amounting to 
insanity could not be ruled out, the 
death sentence reduced to life impri- 
sonment. (Para 3) 


Mr. T. A. Ramachandran, Advo~ 
cate, amicus curiae, for Appellant; 
Mr. P. C. Chandi, Advocate, for 
Respondent. 


The following Judgment of the 
Court was delivered by 


GROVER, J-:— The appellant was 
found guilty of an offence under Sec- 
tion 302, Indian “Penal Code, and sen- 
tenced to death by the Sessions Judge. 
Kottayam. He filed an appeal to the 
Kerala High Court and a reference 
was also made for confirmation of the 
death sentence to that court under 
S. 374 of the Criminal Procedure Code. 
We have already, by our order dated 
December 7, 1972 allowed the appeal 
to the extent of reducing the sentence 
to one of life imprisoriment instead of 
death. We proceed to state our rea- 
sons for doing so. 

2. According to the case of the 
prosecution one Gouri Amma who was 
a spinster was living alone in Cheru~ 
valiy village. She was stated to be 
living the life of sanyasini but, all the 
same, it was aileged that the appellant 
had illicit liaison with her. He 
lived separately in another house 
which was in the vicinity of the house 
of Gouri Amma. He had even lived 
with her for some time. Three years 
prior to the incident the appellant had 
to stay as a patient in the Mental Hos- 
pital at Trivandrum owing to . some 
mental trouble. After return from the 
hospital he was not on good terms 
with Gouri Amma. It was alleged that 
he was labouring under the impression 
that his mental trouble was due to the 
evil influence of Gouri Amma, It is 
unnecessary to state the other facts. 
All that need be mentioned is that ac- 
cording to the case of the prosecution 
the appellant went to the house of the 
deceased on the morning of June 4, 
1971 and stabbed her on her chest 
and neck. The occurrence was wit- 
nessed by P.W. 1. There was other 
evidence also and the case for the 
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prosecution was believed by both the 
Sessions Judge and the High Court. 
During the trial the appellant claimed 
that he was of unsound mind and he 
was admitted as a patent in the Tri- 
vandrum Mental Hospital but there 
was no indication anywhere as to the 
report made by the Medical Officer- 
in-charge of the Hospital. The defence 
which was put up was that he was of 
unsound mind at the time of the inci- 
dent and the benefit of S. 84, Indian 
Penal Code, was sought. The High 
ae negatived that defence. 


We concur with the view of 
the Figh Court that it had been pro- 
ved beyond doubt that it was the ap- 
pellant who had murdered Gouri 
Amma and that he was not entitled to 
the benefit of S. 84 of the Indian Penal 
Code. But we are unable to appreciate 
why the extreme penalty of death 
should have been inflicted on the ap- 
pellant in the cireumstances of this 
case. Firstly there can be no manner 
of doubt thet he had some sort of men~ 
tal trouble prior to the date of the 
occurrence. There is nothing to show 
that he was not suffering from a men- 
tal obsession which may not amount to 
insanity but which would affect a per- 
son’s mind in a way quite different 
from that of a normal person. The ap- 
pellant seemed to harbour some sort 
of grudge that his trouble was due to 
the evil influence of Gouri Amma, If 
he had been quite normal his reac- 
tions might have been different. He 
twas in all likelihood not in a position 
to weigh and analyse in a rational 
manner whether his trouble could be 
due to the reason mentioned before. 
Nor is it clear from the prosecution 
evidence as to what transpired be- 
tween Gouri Amma and the appellant 
before he started stabbing her. In 
other words, the origin of the incident 
is not known. In our judgment this is 
not a case in which the penalty of 
death should have been inflicted. 


4. We are, therefore, of the 
view that the lesser penalty for an 
offence under S. 302, Indian Penal 
Code, should be imposed. The sentence 
will thus stand ređuced to that of life 
imprisonment. 


“ Sentence reduced. 


- : 


` Liyakat Mian v. State of Bihar 
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(From: Patna)* 
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AND C. A. VAIDIALINGAM, JJ. 


Liyakat Mian and, others, Appel- 
lants v. State of Bihar, Respondent. 


Criminal Appeal No. 280 of 1968, 
D/- 21-12-1972. 

Index Note: — (A} Constitution 
of India Art. 136 —. Criminal jurisdic- 
tion — Scope. 


Brief Note: — (A) As a normal 
tule the Supreme Court does not pro- 
ceed to review the evidence in crimi- 
nal appeals under Article 136 of 
the Constitution, despite its ap- 
parent broad phraseology, unless there 
is some serious legal defect ora 
grave irregularity is committed by 
the lower Courts in reading the 
evidence and such illegality or ir- 
regularity has resulted in miscarriage 
of justice. Generally speaking, the 
Supreme Court is averse and disin- 
clined to interfere under Article 136 
except when the trial is vitiated by 
some illegality or irregularity of pro- 
cedure or the trial has been held in 
violation of rules of natural justice. 
The defects in the trial or irregularity 
of procedure attracting Supreme 
Court’s power of interference: under 
Article 136 may, inter alia, relate to 
misreading of evidence or pertain to 
illegal or erroneous admission or ex- 
clusion of evidence, but such defects 
or errors must cause failure of justice. 
A mere technical defect or error of in- 
consequential nature does not call for 
interference, Article 136 does not con- 
fer an unrestricted right of Appeal on 
any party to claim the reopening of 
all questions of fact and law where 
none exists otherwise. 

(Para 3) 


ar Note:— (B) Penal Code 
(1860), S. 307—Attempt to commit 
murder — Accused shooting from such 
close quarters that had the subject 
died of the injury it would have been 
murder must be held to have commit- 
ted the offence under S. 307 as the 
knowiedge of possible death could be 
legitimately imputed to him. (Para $) 


*(Criminal Appeal No, teh of 1966, 
D/- 6-8-1968 — Pat.) f 
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i Mr. Harbans Singh, Advocate, for 
Appellants; Mr. B. P. Singh, Advocate 
for Respondent. 


The following Judgment of the 
Court was delivered by 

BUA, J.:— The four appellants in 
this appeal by special leave were com- 
mitted to stand their trial in the Ses- 
sions Court for an offence under Sec- 
tion 395, LP.C. for having committed 
a dacoity in the house of Hardeo 
Mahton in village Kursel, police sta- 
tion Hunterganj, District Hazaribagh 
in the State of Bihar, The learned 
Assistant Sessions Judge, Hazaribagh 
tried the case. Against Jashim Mian 
alias Sahajad Mian, appellant no. 2 in 
this Court (he was accused no. 2 in 
the trial Court) a new additional charge 
was framed by the trial court under 
S. 307, LP.C. for the offence of attempt 
to murder Burhan Mahaton. This ap- 
pellant had during the course -of dacoi- 
ty fired a gun-shot at Burhan Mahton 
thereby causing him injuries on the 
abdomen and left arm. According to 
the trial court had Burhan Mahton 
died with the gun-shot injuries then 
accused no. 2 would have been guilty 
of murder, On this view an additional 
charge under S. 307, I.P.C. was fram- 
ed against the second accused, The 
dacoity in question had taken place on 
the night between 11th and 12th April, 
1964. The trial court held both the 
charges proved and convicted the four 
accused under S. 395, TI. P. C. sentenc- 
ing each one of them to rigorous im- 
prisonment for nine years. Accused 
no. 2 Jashim Mian was in addition 
convicted under S. 307, I.P.C. and sen- 
tenced to rigorous imprisonment for 
nine years. Both the sentences in his 
case were directed to run concurrent- 
ly. The High Court in appeal, after ex- 
haustively considering the points rais- 
ed before it, agreed with the conclu- 
sions of the trial court and dismissed 
the appeal preferred by the four con- 
victed persons. 


_ 2 Before us Shri Harbans 
Singh, appearing in support of the ap- 
peal, has strenuously contended ~ that 
the evidence on the record does not 
establish the guilt of the appellants. 
The elaborate arguments addressed by 
him when properly scrutinised merely 
suggest that the evidence on the record 
has been ‚wrongly appraised and that 
the evidence of the eye-witnesses 
should have been discarded as unac= 
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ceptable or should at Jeast have’ been 
considered to be inconclusive and the 
possibility of reasonable doubt about 
the culpability of the appellants could 
not ke excluded on proper apprecia- 
tion of this evidence. 


3. We do not think it is open to 
this Court on the facts and circurmst- 
ances of this case to reappraise the 
evidence for itself in order to come to 
its independent conclusions, ignoring 
the conclusions of the two courts below. 
As a normal rule this Court does not 
proceed to review the evidence in cri- 
minal appeals under Art. 136 of the 
Constitution, despite its apparent 
broad phraseology, unless there is 
some serious legal defect or a grave 
irregularity is committed by the court 
below in reading the evidence and 
such illegality or irregularity has 
resulted in miscarriage of justice. 
Generally speaking, this Court is 
averse and disinclined to interfere 
under this Article except when the 
trial is vitiated by some illegality or 
irregularity cf procedure or the trial 
has been. held in violation of rules of 
natural justice. The defects in the 
trial or irregularity of procedure at- 
tracting this Courts power of inter- 
ference under this Article may, inter 
alia, relate to misreading of evidence 
or pertain to illegal or erroneous ad- 
mission or exclusion of evidence, but 
such defects or errors must cause fail- 
ure of justice. A mere technical defect 
or error of inconsequential nature 
does not call for interference. This 
reserve of power, though expressed in 


‘language of the widest magnitude, is 


essentially meant to be invoked only 
in exceptional cases when this Court 
feels that justice has failed as a result 
of the said defects or of unduly ex- 
cessive hardship or wholly misplaced 
Teniency. It is neither possible nor de~ 
sirable to lay down any rigid test 
capable of covering’ all conceivable 
eases. The Constitution has left it to 
the judicial discretion of this Court 
depending on the soundness of its 
traditional sense of justice to deter~ 
mine in each case whether or not the 
interest of substantial justice demands 
interference. One thing is, however, 
clear: this Article does not confer an 
unrestricted right of appeal on any 
party to claim the reopening of all 
questions of fact and law where none 
exists otherwise. 
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4. -Tn the case in hand, accord- 
ing to the prosecution version, at mid- 
night between the lith and 12th April, 
1964 Burhan Mahton alias Burho Mah- 
to (P.W. 11) son of Hardeo Mahton 
(P.W. 15) was sleeping on a cot’in the 
courtyard of his house in village Kur- 
sel, police station Huntergunj, district 
Hazaribagh, while his two wives Most. 
Rajmatia (P.W. 3) and Most. Tushia 
(P.W. 13) and his mother were sleep- 
ing elsewhere in the same house. On 
hearing some noise of breaking of tiles 
Burhan Mahaton woke up but was 
caught by two dacoits Jashim alias 
Sahajad Mian and Liyakat Mian (Appel- 
Tants in this Court) who instantaneous- 
ly threw on him flash light from. their 
torches and also pounced upon him 
from the roof, Jashim alias Sahajad 
also fired gun-shot at Burhan Maha- 
ton thereby wounding him, His aged 
mother, however, immediately remov~ 
ed him to another portion ‘of the 
house. Ori alarm being raised by the 
other inmates of the house other vil- 
lagers and Hardeo Mahton (P.W. 15) 
father of Burhan Mahton, arrived at 
the spot. In the meantime the dacoits 
who were about 8 or 10 in number 
had collected their booty, also remov- 
ing certain ornaments from the per 
sons of the womenfolk in the house. 
Burhan Mahaton was, thereafter taken 
by his father to Jori Hospital where 
he was administered first aid but was 
advised to be taken to a bigger hospi- 
tal because of his serious condition, He 
was then taken in the car of Bhupen- 
dra Kumar (P.W. 2) to Gaya Hospital. 
On the way to Gaya Hospital first in- 
formation report was lodged at the 
Huntergunj police station at about 
5 am. on April, 12, 1964. The same 
day at about 1.25 p.m. the dying de~ 
claration of Burhan Mahton, the injur- 
ed person, was recorded in Gaya Hos- 
pital by Dr. Sri Bihari Sinha (P.W, 4). 


fn this dying declaration the name of. 


Liyakat son of Jafri Mian (one of the 
appellants in this Court) was express- 
fy mentioned as one of the two dac- 
oits who had jumped from the roof 
and had a scuffle with Burhan Maha- 
ton, when he was trying to go out. The 
other dacoit who had also jumped 
from the roof was described as the son 
of Jainul Mian who had fired at him, 
the exact words of the dying declara- 
tion being “the son of Jainul Mian 
who lives at Ranchi assaulted me on 
my chest with something like gola.” 


Liyakat Mian v. State of Bihar (Dua J.) 


[Prs. 4-7] 5. C. 809 


5. The Committing Magistrate 
framed a charge under S. 395, IP.C. 
against all the accused persons. In the 
trial court, however, a further charge 
under S. 307, I.P.C. was framed against 
Jashim Mian alias Sahajad Mian (the 
second appellant in this Court) for 
having injured Burhan Mahaton with 
K gunshot in an attempt to murder 


6. The trial court in a very ex- 
haustive judgment held that Most. 
Tushia (P.W. 13) and Rajmatia (P.W. 3) 
the two wives of Burhan Mahaton had 
identified the four dacoits, including 
the two appellants (in this Court) in 
the torch light flashed by them. In its 
opinion Burhan Mahaton had also iden- 
tified the two appellants who had a 
scuffle with him. There was admittedly 
some enmity between the appellants 
Liyakat and Hardeo Mahaton (P.W. 15) 
as indeed there was also some crimi- 
nal litigation between them in the 
form of proceedings under Ss. 144 and 
145, Cr.P.C. This served as a motive 
for the dacoity. On this evidence 
charge under S. 395, I.P.C. was held to 
be fully established. In regard to the 
charge under S. 307, LP.C. the trial 
Court was influenced by the fact that 
the doctor had considered Burhan 
Mahaton’s condition was precarious 
and therefore a mapistrate’s services 
were requisitioned for recording his 
dying declaration. . The evidence of 
Burhan Mahaton (P.W. 11) that Saha- 
jad Mian son of Jainul had inflicted 
on him a gunshot wound corroborated 
by the testimony of Rajmatia (P.W. 
3) and Tushia (P.W. 13) was held suf- 
ficiently convincing by the trial Court. 
The charge’ under S. 307 was accord- 
ingly also held to have been fully 
proved. As already noticed the trial 
court sentenced all of them to 9 years 
rigorous imprisonment under S. 395, 
I.P.C. Jashim Mian was also sentenced 
to undergo rigorous imprisonment for 
9 years under S. 307 I. P. C. The sen- 
tences were to run concurrently in his 
case. 

7 On appeal the High Court 
was impressed by the fact that P.W. 15 
Hardeo Mahaton had made no at- 
tempt to implicate the appellants 
falsely because if he had wanted to do 
so there was nothing to prevent him 
from mentioning in his first informa- 
tion report that he had learnt from 
the womenfolk of the family that 
Liayakat and Jashim son of Jainul 
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Mian were amongst the dacoits. In this 
connection it may be pointed out that 
in the first information report all that 
Hardeo Mahaton had said was that 
the dacoits had been identified by the 
ladies in the house and they were in 
a better position to state about the 
identity of the dacoits. The High Court 
also believed the testimony of P.W. 11 
(Burhan Mahaton) who as a result 
of the injuries inflicted on him had 
remained somewhat unconscious for 
considerable time. In the opinion of 
the High Court nothing had been eli- 
cited in his cross-examination which 
could induce it to disbelieve his state- 
ment about Liayakat and Sahajud son 
of Jainul being the two persons who 
had a scuffle with him. His dying de- 
claration was considered by the High 
Court to be trustworthy and accept- 
able which fully corroborated his evi- 
dence in court. His evidence against 
the appellants was also considered to 
be free from blemish. While dealing 
with the absence of the names of the 
dacoits in the first information report 
the High Court observed “neither 
P.Ws. 3 and 13 nor P.W. 15 could have 
been in such a frame of mind as to dis- 
cuss about the names of the culprits 
before P.W. 15 had left for Jori Hos- 
pital with Barho in an unconscious 
condition”, The criticism about the test 
identification parades also did not im- 
press the High Court and it came toa 
positive conclusion that the test iden- 
tification parades had been fairly held 
and that the claims of identification of 
the accused persons including Jashim 
Mian alias Sahajad Mian could safely 
be relied upon. It was on these find- 
ings that the High Court dismissed the 
appeal. 


8. Quite clearly the conviction 
of the appellants is based on the con- 
current conclusions of facts by the two 
courts below based ‘on appreciation of 
eviderce both of which have relied 
upon the testimony of the eye-wit- 
nesses including P.Ws. 3, 11, 13 and 
15. In so far as the question of the 
conviction of Jashim Mian is concern- 
ed the onlv point somewhat seriously 
pressed before us is that no offence 


under S. 307, I.P.C. can be considered. 


on the present evidence to have been 
made out, The submission is not easy 
to accept Burhan Mahaton was shot 
at by Jashim Mian alias Sahajad Mian 
from fairly close quarters. According 
to to Dr. K. N. Singh (P.W. 14) who 
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had examined the injured person 
there were found on him multiple pel- 
let wounds on the left half of abdo- 
men with one big lacerated wound 
1” x 2” x 3” by charring of skin and 
multiple pellet wounds with charring 
of skin on the left half of the left arm. 
Both injuries, according to him. had 
been caused by a fire-arm like a gun. 
Some pellets were actually extracted 
from the injuries of the injured per- 
son and some according to him were 
still in his body. It was this very 
doctor who had sent information to 
the police for making arrangement for 
recording Burhan Mahaton’s dying de~ 
claration. Section 307, LP.C. provides: 


"307, Attempt to murder: 


Whoever does any act with such 
intention or knowledge, and under 
such circumstances that, if he by that 
act caused death, he would be guilty 
of murder, shall be punished with im- 
prisonment of either description for a 
term which may extend to ten years. 
and shall also be liable to fine; and if 
hurt is caused to any person by such 
act, the offender shall be liable either 
to imprisonment for life, or to such 
punishment as is hereinbefore men- 
tioned. 


When any person offending under 
this section is under sentence of im- 
prisonment for life, he may, if hurt is 
caused, be punished with death.” 
Now by this act of shooting at Burhan 
Mahaton from such close quarters, had 
Jashim Mian caused Burhan Moha- 
ton’s death, then, he would certainly 
have been guilty of murder. His guilt 
is thus quite clearly established on the 
plain language of S. 307 and on the 
reasonable consequences which must 
be assumed to flow from the act of 
shooting indulged in by him. Know- 
ledge to this effect can legitimately be 
imputed to him. This submission is 
therefore, wholly unacceptable, 


9. For the reasons foregoing 
the appeal of all the appellants must 
fail and the same is dismissed: 


Appeal dismissed. 


1973 
AIR 1973 SUPREME COURT 811 
(V 60 C 176) 
(From: Delhi) 
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. The Union of India and others, 
‘Appellants v. Dr. (Mrs.) S. B. Kohli 
and another, Respondents. 


Civil Appeal No, 1943 of 1972, D} 
20-12-1972. 


Index Note: — (A) Central Health 
Service Rules (1963) (as amended in 
1966 and 1968), Sch. 2 Annexure 1, 
Items 2 and 3; Sch. 2, Annexure 2, 
Item 7—‘Post graduate degree in the 
concerned speciality” — The qualifica- 
tion of F. R. C. S. cannot be deemed to 
be a Post-Graduate degree in Ortho- 
paedics, (X-Ref: R. 8 (3) ). 

í (Paras 4, 5) 

Brief Note: — (A) The mere fact 
that F.R.C.S. is mentioned against spe- 
ciality of Orthopaedics in Item 7 in 
Annexure 2 of Sch 2 does not make 
it a post-graduate degree in Ortho- 
paedics, The Edinburgh University 
awards F.R.C.\S. in three specialities 
but not in Orthopaedics. Thus the per- 
son having the qualification of F.R.C.S. 
(Edn) in General Surgery does not 
hold a post-graduate degree in the 
concerned speciality of Orthopaedics. 

(Para 5) 


Index Note: — (B) Central Health 
Service Rules (1963) (as amended in 
1966 and 1968), R. 8 (3) Proviso ~ 
Interpretation of — Qualitifications 
mentioned in Annexures 1 and 2 of 
Sch, 2 are necessary qualifications also 
for promotion to supertime grade 2— 
Such interpretation does not violate 
Arts. 14 and 16 of the Constitution. 
(X-Ref: R. 4 and Sch. 2, Annexures 1 
and 2) — (X-Ref.:— Constitution of 
India, Arts. 14 and 16). 


_ Brief Note: — (B) The true inter- 
pretation of the proviso to R. 8 (3) is 
that in the case where a specialist 
grade officer is sought to be promoted 
to the post of a Professor in Ortho- 
paedic Surgery he should have a post- 
graduate degree in the concerned spe- 
ciality mentioned in Part A of An- 
nexure II or equivalent, which is the 
qualification, and 12 years’ standing in 
the profession which is the experience. 
If this interpretation was not to be 
given to this proviso it will be whol- 
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ly superfluous. The fact that that pro- 
viso does not refer to the Second Sche- 
dule as for instance sub-rule (2A) of 
rule 8 does not affect the question. 
Thus the post graduate qualification 
which is required in the case of a 
direct recruitment to the post of Pro- 
fessor of Orthopaedics is also a neces- 
Sary qualification for appointment by 
promotion to that post. (Para 6) 
Such interpretation of the proviso 
to R. 8 (3) does not violate Arts. 14 
and 16 of the Constitution. Professors 
and Additional Professors in teaching 
institutions do not stand in the same 
position as General Duty Officers. To 
say that to be appointed a Professor 
in Orthopaedics a person must have a 
post-graduate degree in Orthopaedics 
is not to make a classification without 
reference to the objectives sought to 
be achieved and there can be no ques- 
tion of discrimination. AIR 1967 SC 
1889, Explained. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1889=1968-i1 SCR 
185, Roshan Lal v. Union of 
India 7 


The following Judgment of the 
Court was delivered by 

ALAGIRISWAMI, J.:— This is an 
appeal by special leave against. the 
judgment of the High Court of Delhi 
allowing the writ petition filed by the 
Ist Respondent questioning the ap- 
pointment of the 2nd respondent to 
the post of Professor of Orthopaedic 
Surgery in the Maulana Azad Medical 
College and reverting her as Associate 
Professor. 

The question that arises for 
decision in this case is whether the 
post-graduate qualification which is 
undoubtedly required in the case of a 
direct recruitment to the post in ques- 
tion is also a necessary qualification 
for appointment by promotion to that 
post and what is the meaning of the 
phrase ‘a post-graduate degree in the 
concerned speciality’. The first respon- 
dent possesses the following qualifica- 
tions: She is M.B.B.S. of the Bombay 
University, F.R.C.S. of the Edinburgh 
University, M.Ch. (Orth). of the Liver- 
pool University and also of F.R.C.S. 
(Eng.). The second respondent holds an 
M.B.B.S. degree and in addition the 
qualification of F.R.C.S. of the Edin- 
burgh University. Consequent on the 
selection made by the Departmental 
Promotion Committee, the second res- 
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pondent was appointed to the post in 
question, as already mentioned, and as 
a consequence the first respondent was 
reverted as Associate Professor, 


3. The case raises the question 
of interpretation of the Central Health 
Service Rules, 1963, as amended in the 
years 1966 and 1968. These rules are 
made under article 309 of the Consti- 
tution, In the earlier stages the cate- 
gories into which the various posts in 
the Centrai Health Service were divi- 
ded, were fairly simple. In 1966 pur~ 
suant to regulations framed by the 
Indian Medical Council the Govern- 
ment amended the rules creating the 
category of ‘Specialists’. In 1968 fur- 
ther amendments were made in items 
2 and 3 of Annexure I to the Second 
Schedule requiring “a post-graduate 
degree in the concerned speciality men- 
tioned in Part A of Annexure II or 
equivalent” for the post of a Profes- 
sor, Reader or Lecturer. The promo- 
tion in question having been made 
thereafter, the rules as amended in 
1966 and 1968 will govern the quali- 
fications necessary for this post. 


4, The post in question is one 
which falls under Supertime Grade IT 
in Rule 4 of the Central Health Ser- 
vice Rules, According to Rule 8 (3) 
fifty per cent of the vacancies in 
Supertime Grade II shall be filled by 
the promotion of (i) General Duty 
Officers, Grade I with not less than 10 
years’ of service in that category, or 
(ii) Specialists’ Grade Officers with 
not less than 8 years of service in the 
category, in the ratio of 2:3 on the 
recommendation of a Departmental 
Promotion Committee on the basis of 
merit and seniority of the officer con- 
cerned. Provided that no person shall 
be eligible for appointment to any such 
post unless he possesses the qualifica- 
tions and experience requisite for ap- 
pointment to such post. The question 
then is : What are the qualifications 
and experience requisite for appoint- 
ment to the post of Professor of Or- 
thopaedics? There is no dispute that 
according to the Second Schedule, 
which deals with selection by the 
Union Public Service Commission a 
professor in a medical college or teach- 
ing institution should have a post-gra- 
duate degree in the concerned specia- 
lity mentioned in Part A of Annexure 
II or equivalent. It is not necessary to 
refer to the other qualifications be- 


A, I. R. 
cause they do not arise for decision in 


- this case. In Annexure II to that Sche- 


dule against Item 7 (Orthopaedics), the 
qualifications mentioned are M.S, 
M.C.H. (Orthopaedics) (Liverpool), F.R. 
C. S. The 1st respondent. as already 
mentioned, has got the degree of 
M.C.H. (Orth.) (Liverpool). The 2nd 
respondent is a F.RCS. If F.R.CS 
mentioned therein can be considered 
to be a post-graduate degree in the 
concerned speciality, Orthopaedics, the 
first respondent’s petition cannot ob- 
viously succeed, It seems to us that 
the qualification of F.R.C.S. cannot be 
deemed to be a post-graduate degree 
in Orthopaedics. 

; Are we then to take it that 
because the Annexure IT has the head- 
ing ‘List of Post-Graduate Qualifica- 
tions’ and F.R.C.S. is found beside the 
item 7 (Orthopaedics), that for the pur- 
pose of the rules it is deemed to be a 
qualification in Orthopaedics though 
F.R.C.S. is certainly a post-graduate 
qualification? (sic) As pointed out by 
the High Court, F.R.C.S. (Edn.), which 
is the qualification the second respon- 
dent possesses, is in General Surgery. 
The Edinburgh University awards 
F.R.C.S. in three specialities but not 
in Orthopaedics. F.R.C.S. (Canada) 
exists in specialities including Ortho- 
paedics. Before the growth of specia- 
lised qualifications, surgeons obtaining 
the F. R. C. S. in General Surgery to 
specialise in Orthopaedics and other 
specialities either by doing a diploma 
in Orthopaedics or simply by practice 
and experience. The regulations fram- 
ed by the Medical Council require that 
in addition to the general F.R.C.S. a 
surgeon must have a. diploma in 
Orthopaedics before he could be ap~ 
pointed a professor, Reader or Lecturer 
in Orthopaedics. That regulation has 
been accepted by the Government. 
Though the validity of the appoint- 
ment to the Central Health Service 
does not have to be tested by refer- 
ence to the regulations framed by the 
Indian Medical Council for teaching 
staff in medical colleges, those regula~ 
tions and their acceptance by the Gov- 
ernment give an indication of what is 
considered to be a post-graduate degree 
in the concerned speciality. Before the 
High Court on behalf of the Govern- 
ment it seems to have been contended 
that the amendments made in the Cen- 
tral Health Service Rules give effect 
to the regulations framed by the 
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Indian Medical Council. Part of the 
difficulty in this case has arisen be- 
cause Annexure II was not amended 
when the relevant portion of An- 
nexure I was amended in 1968. But 
that does not take away the force of 
the argument that F.R.C.S. as such 
cannot be deemed’ to be a post-gra~ 
duate qualification in the concerned 
speciality of Orthopaedics. To hold 
otherwise would mean that a person 
who has the qualification of F.R.C.S. 
could be deemed to be a Specialist in 
Tuberculosis and Orthopaedics, al~ 
though he is also a Specialist in Gene- 
ral Surgery. The various entries in 
Annexure II would have to be. intera 
preted in a reasonable manner. Other-~ 
wise how could M.D, MRBCP., 
F. R. C. S. and M. S, all be considered ta 
be specialised qualifications in Tuber- 
culosis, or a mere M.D. or M.R.C.P, 
and F.R.C.S. connote a post-gradu~ 
ate qualification in the speciality of 
Paediatrics. It stands to reason that 
these degrees must be in the subject 
of paediatrics if the holders of those 
degrees are to be considered specialists 
in Paediatrics, As mentioned earlier, 
F. R. C. S. (Canada) has many specia- 
lities. M. D, also can be in many 
specialities as indeed Annexure II it~ 
self shows. So also M.S. We are, 
therefore, in complete agreement with 
the view of the learned Judges of the 
High Court that F. R. C. S. by itself 
cannot be said to be a post-graduate 
degree in Orthopaedics. The mere 
fact that a degree is mentioned against 
speciality of Orthopaedics does not 
make it a post-graduate degree in 
Orthopaedics. Admittedly the second 
respondent does not possess the quali- 
fication of F. R. C. S. in Orthopaedics. 
In the circumstances the fact that 
F. R. C. S. is also shown against the 
entry “Orthopaedics” in Annexure II 
is not an answer to the question whe~ 
ther it is a post-graduate degree in 
Co It was urged that 

R. C. S. examination has an ortho- 
an content. In that sense the 
holder of every medical degree knows 
something of every subject in medicine 
for surgery. Nobody can contend that 
a mere M. B. B. S. is a degree in 
surgery or ophthalmology because it 
has a content of surgery or opthal~ 
mology, We therefore hold that the 
2nd respondent does not hold a post- 
graduate degree in the concerned 
speciality, Orthopaedics. 


Union of India v. Dr. (Mrs.) S. B. Kohi ([Prs. 5-7] 
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6. Tt is tħen necessary to deal 
with the argument that the qualifica- 
tions set out in Annexures I and II of 
the Second Schedule were not appli- 
cable to eases of promotion. One of the 
reasons advanced was that it will ad- 
versely affect persons who entered ser- 
vice at a time when the qualifications 
mentioned in Annexure II to Second 
Schedule were not requisite qualifica- 
fions for the various posts mentioned 
in Annexure T. This appears to be a 
wholly irrelevant consideration unless 
it could be shown that such a rule 
cannot be validly made. It was then 
argued that Rule 8 (3) does not men~ 
tion the qualifications in Annexures 1 
and TI as necessary qualifications for 
promotion to Supertime Grade II. We 
eonsider this argument without subst- 
ance because the proviso thereto just 
means that. The meaning of that pro- 
viso is that in this case where a specia- 
list grade officer is sought to be pro- 
moted to the post of a Professor in 
Orthopaedic Surgery he should have a 
post-graduate degree in the concerned 
speciality mentioned in Part A of An- 
nexure II or equivalent which is the 
qualification, and 12 years’ standing in 
the profession which is the experience. 
If this interpretation was not to be 
given to this proviso it will be wholly 
superfluous. The fact that that pro- 
viso does not refer to the Second Sche- 
dule as for instance sub-rule (2A) of 
rule 8 does not affect the question. 


7. We also do not understand 
tħe argument advanced on behalf of 
the appellant that the interpretation 
placed by the High Court and accept- 
ed by us now on this part of the case 
would mean infraction of Article 16 of 
the Constitution. We do not agree that 
the decision of this Court in Roshan 
Lal v. Union of India, (1968) 1 SCR 
185 = (AIR 1967 SC 1889) lays down 
any such principle. Professors and 
Additional Professors in teaching insti- 
tutions do not stand in the same posi-! . 
tion as General Duty Officers. The 
argument that it would lead to dis- 
crimination in the matter of promotion 
of specialist is also without substance. 
To say that to be appointed a Profes- 
sor in Orthopaedics a person must 
have a postgraduate degree in Ortho- 
paedics is not to make a classification 
without reference to the objectives 
sought to be achieved and there can be 
no question of discrimination. 
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8. Another argument put for- 
ward was that the nature of the quali- 
fications mentioned in Annexure I are 
not mandatory and they would become 
mandatory in cases of promotion if 
the proviso to Rule 8 (3) is held to 
refer to the qualificationsin Annexures 
I and II, This argument was based on 
the provision in the Annexure I to the 
Second Schedule which states that the 
qualifications are relaxable at Com- 
mission’s discretion in the case of can- 
didates otherwise well qualified. That 
is no doubt so. But the discretion is 
given only to the Union Public Ser- 
vice Commission in cases of direct re~ 
cruitment and not to the Departmen- 
tal Promotion Committee in cases of 
promotion, As that is the intent of the 
law it has to be given effect to. More- 
over, the Union Public Service Com- 
mission when it proceeds to fill up a 
post by direct recruitment does so by 
calling for applications by extensive 
advertisements and it is but reasonable 
that if on a consideration of all those 
applications it finds that persons pos- 
sessing the prescribed qualificaticns 
are not available but there are persons 
otherwise well qualified, they could 
be selected. But that is not so in the 
case of Departmental promotion at 
least in this case. The rules themsel- 
ves contemplate that if there are no 
qualified candidates then direct recru- 
itment could be resorted to. That ques- 
tion does not arise here. 

9. Another strange argument 
advanced was that the degree was not 
the only criterion of suitability. We 
must also refer to the argument ad- 
vanced by Shri Yogeshwar Prasad on 
behalf of the second respondent that 
what the Departmental Promotion 
Committee did was to promote the 
second respondent to Supertime Grade 
II and his appointment as Professor of 
Orthopaedics was merely a transfer 
and this cannot be questioned. The 2nd 
respondent was represented by Coun- 
sel before the High Court, This argu- 
ment was not then put forward. But 
that apart, we do not consider that 
there is any substance in this argu- 
ment. The parties had no doubt about 
what was at issue. It was simply the 
appointment of the 2nd respondent as 
Professor of Orthopaedics and the con- 
sequent reversion of the Ist respon- 
dent as Associate Professor, and it was 
on that basis that the whole case pro~ 
ceeded. The promotion of the 2nd res- 
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pondent to Supertime Grade II was 
directly related to his appointment as 
Professor. 


10. In the result the appeal is 
dismissed with the costs of the ist res- 
pondent to be paid by the appellants. 


Appeal dismissed. 





AIR 1973 SUPREME COURT 814 
{V 60 C 177) 
; (From: Allahabad) 
J, M. SHELAT AND Y. V. CHAN- 
DRACHUD, JJ. 


Banwari Lal and others, Appel-" 
noe v. Sukhdarshan Dayal, Respon- 
ent. 


Civil Appeal No, 2141 (N) of 1968, 
D/- 12-12-1972. 


Index Note: — (A) Evidence Act 
(1872), S. 115 — Estoppel by represen- 
tation — Estoppel does not create in- 
terest in property except as provided 
in S 43, T. P. Act. (X-Ref: Transfer of 
Property Act (1882), S. 43). (Para 9} 

Index Note: — (B) T.P. Act (1882), 
S. 43—Representation — Maps not an- 
nexed to sale deeds ought not to be 
deemed a part of deeds by incorpora- 
tion or otherwise. (X-Ref: Evi. Act, 
S. 115), AIR 1961 SC 1474, Distinguish- 
ed. (Para £) 
Cases Referred: Chronological Paras 
ATR 1961 SC 1474=(1962) 1 SCR 

492, K, S. Nanji and Co. v. 
Jatashankar Doss 6 

The following Judgment of the 
Court was delivered by 

CHANDRACHUD, J:— This ap- 
peal by special leave is directed against 
a judgment dated December 7, 1967 
of a learned single Judge of the High 
Court of Allahabad, setting aside a 
decree of affirmance passed by the 
III Additional Civil Judge, Meerut. 


2. An extensive area compris- 
ed in Plot No. 765 of Mauza Bhaunjar, 
Tehsil Ghaziabad, was sub-divided by 
the co-owners into small plots, as a 
part of a housing scheme called 
“Chandrapuri Colony”. The case of 
the plaintiffs who on behalf of 
the various purchasers of the sub- 
plots, brought the present suit 
under Order 1, Rule 8 of the Code of 
Civil Procedure is that a representa- 
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tion was made to them that plot No. 19 
will be reserved for being used in 
common as a Dharmshala and yet it 
was sold to one Manohari Devi who in 
turn sold it to the defendant. The de- 
fendant constructed a boundary wall 
around the plot, rendering impossible 
the use of the plot for common bene- 
fit. Plaintiffs therefore asked for a 
declaration that plot No. 19 was ear- 
marked for a Dharmshala, for a per- 
manent injunction restraining the đe- 
fendant from interfering with the con- 
struction of a Dharmshala and for pos- 
session of the plot after demolition of 
the boundary wall. 


3. Defendant denied that plot 
No. 19 was reserved for the use of a 
Dharmshala and contended that Mano- 
hari Devi who, under the sale in her 
favour had become an absolute owner 
ne the plot was entitled to sell it to 


4, While decreeing the suit, 
the trial court and the 1st appellate 
court held that plot No. 19 was set 
apart for the construction of a Dharm- 
shala, that the co-owners had lost 
their ownership over that plot and 
therefore they had not right to sell it. 
The High Court having reversed those 
findings and dismissed the suit, plain~ 
tiffs have filed this appeal. 


5. The printipal contention of 
the plaintiffs, is that a representation 
was made to the purchasers by or on 
behalf of the co-owners that plot No. 
19 would be reserved for a Dharm- 
shala, that the purchasers paid high 
prices for the plots by reason of that 
representation and therefore the co- 
owners had no right to sell the plot 
to Manohari Devi who, in turn, hed 
no right to sell it to the defendant. 
There are numerous difficulties in ac- 
cepting this contention. There is no 
evidence as to who, on behalf of the 
co-owners, made the particular repre- 
sentation. It is said that it was an- 
nounced over a loudspeaker, while the 
housing scheme was being advertised, 
that a plot will be reserved for a 
Dharmshala. Who made the announce- 
ment and under whose authority are 
matters on which plaintiffs have been 
unable to shed any light. Thus, the 
argument lacks basis. Besides, though 
modern contrivances like microphones 
are useful aids in propagation of views 
or dissemination of information, they 
have not yet acquired notoriety as 
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carriers of binding representations. 
Promises held out over loudspeakers 
are often claptraps of politics. In the 
instant case, the announcement, was 


if at all, a puffing up of property put 


up for sale. 


6. It would appear that in 
the maps which were annexed to some 
of the sale-deeds, plot No. 19 was des- 
cribed as “Dharmshala”. But, in the 
context, that circumstance cannot be 
construed as containing a representa- 
tion that the particular plot will in 
perpetuity remain unbuilt upon. It 
was on September 21, 1946 that the 
plot was sold to Manohari Devi. And 
yet, maps annexed to subsequent sale- 
deeds described the plot as ‘“Dharm- 
shala”. The transfer in favour of 
Manohari Devi was effected by a regis- 
tered deed of sale and therefore, sub- 
sequent purchasers of the other plots 
in Chandrapuri Colony had notice, 
constructive at any rate, that plot 
No. 19 was not subject to any restrain- 
ing covenant. It seems clear that, in 
fact, the co-owners had at no time 
created fetters on their disposing 
power. The decision in . Nanii 
and Co. v. Jatashankar Dossa, (1962) 
1 SCR 492=(AIR 1961 SC 1474) on 
which plaintiffs rely proceeded on dif- 
ferent facts for, there the map was 
annexed to the deed of lease in order 
to delineate the boundary line be- 
tween the holdings of the parties. The 
maps in the instant case are not an- 
nexed to the sale-deeds and cannot 
therefore be deemed to be a part of 
the sale-deeds by incorporation or 
otherwise. In fact no sale-deed refers 
to any map in the context of the use 
of plot No. 19. 

7. It is significant that none of 
the sale-deeds on record contains a 
stipulation that plot No. 19 would be 
reserved for common use as a Dharm- 
shala. For the matter of that, no re- 
servation is made in any of the sale- 
deeds as regards the use to which the 
plot may be put. Most of the sale- 
deeds contain an express recital that 
the co-owners will lay out roads and 
drains. If plot No. 19 was truly ear- 
marked for a specific purpose it is im- 
possible that a suitable term in that 
behalf would not be included in the 
various sale-deeds, 


8. In the first two courts, argu- 
ments revolved round a plea of estop- 
pel. Learned counsel for the plaintiff 
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put the same plea in the forefront be- 
fore us contending that the co-owners 
were estopped from disputing the right 
of the plaintiffs to ask that plot No. 19 
shall remain reserved for the use ofa 
Dharmshala. There is no merit in this 
contention. Evidence regarding the 
representation is vague and true facts 
were known to those who purchased 
the sub-plots after plot No. 19 was 
sold to Manohari Devi in 1946. Be- 
Sides, estoppel is but a rule of evidence 
and except incases like those under 
Section 43 of the Transfer of Property 
Act, when a grant is fed ky estoppel, 
the rule does not operate to create in- 
terest in property regarding which the 
representation is made. Accordingly, 
plaintiff cannot claim that possession 
of plot No. 19 be given to them so as 
to enable them to construct a Dharm~ 
shala. The learned Additional Civil 
Judge in First Appeal observes that 
the description of plot No, 19 in the 
map as “Dharmshala” would show that 
the plot was “more or less in trust” 
for general benefit. That shows like 
saying, if the issue be whether there is 
a binding agreement between the par- 
ties, that the agreement is “more or 
Tess a contract”. Such fluid phrases 
cannot give rise to legal rights. 


. The High Court was there- 
fore right in concluding that the title 
of the co-owners to plot No. 19 was not 
divested and that the plaintiffs had no 
cause of action to bring the suit. Ac- 
cordingly, we confirm that judgment 
and dismiss the appeal with costs. 


Appeal dismissed, 
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(V 60 C 178) 
- (From: Bombay) 
K. K. MATHEW AND A. K. 
. MUKHERJEA, JJ. 
Shamlal Batra and another, Ap- 
pellants v. Bhagwandas Narandas 
Patel, Respondent. 


Civil Appeal No. 2309 of 1972, D/~ 
28-11-1972. 


Index Noter — Civil P. C. (1908), 
O. 20, R. 6—Consent decree — Pre- 
paration of — Irregularity. 


Brief Note: — Where two docu= 
ments containing consent terms, one 
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in the handwriting and signed by the 


counsel of all the parties and the other ` 


in the type-written form but not so 
signed and varying in certain parti- 
culars, were handed over to the trial 
judge and his associate respectively; 
and the trial judge on receipt -of the 
document in the handwriting ordered 
drawing up of a decree in accordance 
with it but subsequently directed 
drawing up of decree in accordance 
with the terms in the type-written 
document without coming to a finding 
thet his earlier order was not correct- 
ly minuted, his subsequent direction 
was unsustainable, (Paras 2, 8) 


, The following Judgment of the 
Court was delivered by. 

MUKHERJEA, J:— This appeal 
by special leave is from a judgment 
and order passed by a Single Judge of 
the Bombay High Court on 22 June 
1972. The appeal arises under rather 
peculiar circumstances which may be 
briefly set out as hereunder, 


2. In January 1961 tħere was 
an agreement between the respondent 
and his landlords in regard to the pur- 
chese of a flat and two shops being, 
main shop No. 35A and a small shop 
No. 35. Various disputes arose out of 
this agreement with the details of 
which we are not concerned. On 9 
March 1964 the landlords filed a suit 
in the Bombay High Court in whick 
the landlords asked, as an alternative 
reľef, for the ejectment of the respon- 
dent from the flat and the main shap 
No. 35A. The suit was numbered O.O. 
C.J. Suit No. 100 of 1964. The appel- 
lants who were in possession of the 
main shop No. 35A were made party 
defendants. On 17 October 1964 the 
respondent filed a counter-suit against 
the landlords for specific performance 
of the agreement to purchase the small 
shcp No. 35 and, in the alternative, for 
damages of Rs. 34,000/~. This suit was 
filed in the Bombay City Civil Court, 
being suit No. 6519 of 1964, In this 
suit also the appellants were made 


` party defendants. This suit; however, 


was on the application ‘of the present 


respondent, transferred from the City ‘ 


Civil Court tothe High Court and was 
heerd along with suit No. 100 of 1964. 
On transfer the Bombay City Civil 
Court suit was renumbered as 0.0.C.J. 
suit No. 61 of 1968. When these suits 
eame for hearing before a learned 


Judge of the Bombay High Court, the | 
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counsel appearing on behalf of the 
parties settled the disputes between 
the parties. On 5th July 1971, we are 
told, certain consent terms in the hand- 
writing of the respondent’s counsel 
which were signed also by the coun- 
sel for the landlords, the appellants 
and the respondent were handed over 
in court to the learned single Judge 
hearing the suits. The learned Judge 
thereupon passed an order on the basis 
of these terms. The order was minuted 
in the following form: 

“By consent, decree in terms sign- 
ed and handed in. One half of the 
Institution fee to be refunded.” 

On the same day, some time later, 
another document containing the con- 
sent terms in a type-written form but 
bearing no signature on behalf of any 
of the parties was handed in to the 
associate of the learned trial Judge. 
The appellants say that neither they 

or their attorneys nor their counsel 
were present at this time. It appears 
that this type-written document varies 
from the hand-written document that 
had been handed over to the learned 
Judge earlier in the day. One essen- 
tial difference, we are told, was as to 
the date of an agreement which clear- 
ly appears in the type-written docu- 
ment as 21st May 1967. The appellants 
claim that in the hand-written docu- 
ment the date of agreement has been 
given as 2ist May 1961 and that the 
entire course of transactions between 
the parties as well as all pleadings in 
the two suits will show clearly that 
neither party ever claimed that there 
was an agreement on 21st May 1967. 

3. On 16th September 1971 the 
respondent’s attorneys wrote to the ap~ 
pellants’ attorneys demanding that pos- 
session of the small shop No. 35 should 
be handed over to the respondent and 
that a copy of the agreement of 21 
May 1967 should be given tothem. In 
reply the appellants’ attorneys told 
the respondent’s attorneys that there 
was in fact no agreement dated 21st 
May 1967 but there was an agreement 
of 21st May 1961 and further that in 
the consent terms there was no ques- 
tion of handing over possession of the 
small shop No. 35 to the respondent. 
On 20th September 1971, the respon- 
dent’s attorneys sent their draft of 
the consent decree to the appellants’ 
attorneys for approval. On 15th Octo- 
ber 1971 the respondent took out 
Chamber Summons in execution of 
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the consent decree for appointment of 
a Court Receiver and for possession of 
the small shop No. 35. This application 
was taken out on the basis of the con- 
sent terms as appearing on the type- 
written document. The respondent ob- 
tained an ex parte order from the 
learned Judge hearing the Chamber 
Summons. The appellants in their affi- 
davit in answer to the Chamber Sum- 
mons denied that there was any agree- 
ment of 21st May 1967 or that the res- 
pondent was entitled to possession of 
the small shop No. 35. After hearing 
both the parties the learned Judge 
hearing the Chamber Summons vacat- 
ed the ex parte order of appointment 
of Court Receiver. He, however, asked 
the appellants to deposit in court 
Rupees 30,000/- which the respon- 
dent had paid to the appellants on ac- 
count of the purchase price of the 
small shop No. 35 under the consent 
terms. The Chamber Summons was 
adjourned to court for taking evidence. 
Pursuant to this order the appellants 
deposited Rs. 30,000/- in the court and 
the respondent withdrew that sum. 


4, On 2nd May 1972 and 4th 
May 1972 there were meetings in the 
Prothonotary’s office for settling 
the draft of the consent decree of 5th 
July 1971. On 12th June 1972 the res- 
pondent’s attorneys wrote a precipe to 
the Prothonotary for placing the mat- 
ter before the learned single Judge for 
speaking tothe minutes and. for decid- 
ing as to whether the date of agree- 
ment should be 21st May 1961 or 2Ist 
May 1967. The matter was according- 
ly placed by the Prothonotary before 
the learned single Judge whoon 22nd 
dune 1972 passed the following order: 


“Prothonotary and Senior Master 
to proceed to draw up the decree as 
per typed consent terms after a week 
from to-day. Matter is wrongly placed 
on Board for speaking to the Minutes 
of order dated 5-7-1971. 

Defendants Nos. 4 and 5 are at 
liberty to take any proceedings in the 
meantime if they are so advised.” 

5. On 28th June 1972 the ap- 
pellants filed an appeal against this 
order of 22nd June 1972. When the 
appeal came up for hearing on 29th 
June 1972 the Division Bench hearing 
the appeal asked for a clarification by 
the learned single Judge who gave the 
clarification on 30th June 1972 in the 
following manner: 
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“This matter has been placed be- 
fore me for directions on a precipe 
written by the plaintiffs Attorneys 
Stating that the Appeal Bench desired 
a certain clarification of the Order 
made by me on 22nd June 1972. 

The Order made by me is quite clear 
and conveys my intention that the 
decree should be drawn up in accord- 
ance with the typed consent terms 
since they were intended to replace 
the hand-written consent terms and 
really speaking the handwritten con- 
sent terms should not have remained 
on the record. 

The mere fact that the typed consent 
terms were through oversight not sign- 
ed, to my mind make no difference for 
it is open to the parties to ask the 
court to pass an order in terms which 
thev have written out though the same 
may not have been signed. However, 
before I made that order, by way of 
extra caution I did read the handwrit- 
ten terms also since the same were on 
record.” 


6. Thereafter on 3rd July 1972 
the Division Bench dismissed the an- 
peal as not maintainable. The Division 
Bench of Bombay High Court also dis- 
missed the petition for special leave to 
appeal from their order of 3rd July 
1972. The appellants then came to this 
Court for special leave to appeal froni 
the order of 22 June 1972 and were 
granted special leave. 


7. The main controversy be- 
tween the parties centered round the 
question whether the order dated 22 
June 1972 of the learned single Judge 
ean be sustained. 


8. Mr. Shroff appearing for the 
respondent has made our task very 
simple by conceding with commend- 
able fairness that the order dated 22nd 
June 1972 cannot be sustained. The 
order that was passed by the learned 
Judge on 5th July 1971 appears to 
have clearly mentioned that the decree 
was passed in accordance with certain 
consent terms which had been signed 
and handed in. Unless, therefore, the 
learned Judge came to a finding that 
his order had not been correctly minu- 
ted it is difficult to see how a decree 
could be drawn up in accordance with 
the terms which appear in the type- 
written document, for that document 
admittedly does not hear the signature 
of any party and was not certainly 
the document that was handed over in 
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the court by all the parties. It is possi- 
ble that the learned Judge was under 
the impression that the type-written 
document contains the same terms as 
the document written in hand. On thet 
basis alone, the learned Judge could 
have directed that the hand-writte~ 
document should be replaced by the 
typed document. Since, however, the 
contents of the two documents are ad~ 
mittedly different the learned Judge 
could not, without correcting the 
minute of 5th July 1971, direct the 
Prothonotary and the Senior Master 
to draw up the decree “as per typed 
consent terms”. That is, however, what 
the learned Judge has done. In his 
clarification dated 30th June 1972 the 
learned Judge says that his order 
makes it quite clear and conveys the 
intention that the decree should be 
drawn up in accordance withthe type- 
written consent terms. The learned 
Judge further observes that it was his 
intention to replace the hand-written 
consent terms. But the learned Judge 
does not say that the minute dated 5th 
July 1971 was wrong and did not ccr- 
rectly represent the decree that he 
had passed. It is not understood how 
by a direction passed on 22nd June 
1972 the learned Judge could ask a 
decree to be drawn up in terms which 
are clearly different from the actual 
terms of the decree that had original- 
ly been passed. In these circumstances 
we have no doubt at all that Mr. Shroff 
is very right in his concession that the 
order ofthe learned Judge dated 22nd 
June 1972 cannot be sustained. In this 
view of the matter, we allow the ap- 
peal and set aside the order dated 22nd 
June 1972 passed by the learned single 
Judge. The parties will pay and bear 
their respective costs. 

9, Mr. Desai urged us to give 
certain directions regarding the man- 
ner in which this matter should be 
proceeded with in the Bombay High 
Court. To this we cannot agree. So far 
as the order or direction passed by the 
learned Judge is concerned, it was 
clearly not sustainable. Even so, after 
having set aside that order we see 
neither any justification nor any oc- 
casion for giving further directions 
regarding the manner in which this 
matter will be dealt with in the Bom- 
bay High Court. The dispute as to 
what exactly is the content of the writ- 
ten terms of consent or what exactly 
is the date of the agreement appearing 


1973 


on that written document are matters 
which must be decided by the Bombay 
High Court. It is for the parties to 
take such appropriate proceedings as 
they may be advised in that behalf to 
have these disputes settled by the 
Bombay High Court. We see no war- 
rant for any interference by this Court 
in those matters, 

Order accordingly. 
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(From: Punjab and Haryana) 


J. M. SHELAT, Y. V. CHANDRA~ 
CHUD AND I. D. DUA, JJ. 


State of Haryana, Appellant v. 
Raja Ram, Respondent. 

Criminal Appeal No. 214 of 1969, 
D/- 27-10-1972. i 

Index Note: — Penal Code (1860), 
S. 361—“Take out of the keeping” — 
Persuasion by the accused person 
which creates willingness on the part 
of the minor to be taken out of the 
keeping of the lawful guardian would 
þe sufficient to attract the section and 
the consent of such minor is immate- 
rial. Decision of Punjab & Haryana 
High Court partly Reversed. Case 
Law discussed. (Para 8) 


Brief Note: — This section is de- 
signed to protect the sacred right cf 
the guardians with respect to their 
minor wards. Therefore, the consent of 
the guardian would alone take the 
case out of the purview of the Section. 
It is also not necessary that the taking 
or enticing must be shown to have 
been by means of force or fraud. 

(Para 8) 

- Further, there is no doubt a dis~- 
tinction between taking and allowing 
a minor to accompany a person, Thus 
if the minor herself leaves her father’s 
house without any inducement by the 
accused who merely allows her to ac- 
company him, he cannot be said to 
have taken her out of the keeping of 
her father. (Para 9) 
Cases Referred: Chronological Paras 
(1964) Criminal Appeal No. 21 of 

1960, D/- 14-9-1964 (SC), Shanti- 

ranjan Majumdar v. Abhoya- 

nanda Brahma Chari 11 
(1864) 176 ER 466=4 F & F 59, 

Reg v. Robb 


LP/LP/G53/72/MVJ 


State of Haryana v. Raja Ram (Dua J.) 


[Prs. 1-2] S. C. 819 


(1860) 169 ER 1260=9 WR 36, 
Reg v. Job Timmins 
(1859) 175 ER 890-1 F & F 648, 
Reg v. Handley 10 
(1853) 6 Cox C.C. 143=22 LJ MC 
115, Reg v. Manketelow 

The Judgment of the Court was 
delivered by 

DUA, J-:— In this appeal by spe- 
cial leave the State of Haryana has 
assailed the judgment of a learned 
single Judge of the High Court of Pun- 
jab & Haryana at Chandigarh acquit- 
ting the respondent Raja Ram on ap- 
peal from his conviction by the Addi- 
tional Sessions Judge, Karnal, under 
S. 366, I. P. C. and sentence of rigor- 
ous imprisonment of 11/2 years with 
fine of Rs. 50/- and in default rigorous 
imprisonment for two months. 

2. Santosh Rani, the prosecut- 
tix, aged about 14 years, daughter of 
one Narain Dass, a resident of village 
Jor Majra, in the district of Karnal 
was the victim of the offence. Accord- 
ing to the prosecution story one Jai 
Narain, resident of village Muradgarh, 
close to the village Jor Majra, once 
visited the house of Narain Dass for 
treating his ailing sons, Subhas Chan- 
der and Jagjit Singh. When the two 
boys were cured by Jai Narain, Narain 
Dass began to have great faith in him 
and indeed started treating him as his 
Guru. Jai Narain started paying fre- 
quent visits to Narain Dass’s house 
and apparently began to cast an evil 
eye on the prosecutrix. He persuaded 
her to accompany him by inducing her 
to believe that though she was made 
to work in her parents’ house she was 
not even given proper food and clothes 
by her parents who were poor. He 
promised to keep her like a queen, hav- 
ing nice clothes to wear, good food to 
eat and also a servant at her disposal. 
On one occasion Narain Dass happen- 
ed to see Jai Narain talking to the 
prosecutrix and felt suspicious with 
the result that he requested Jai Narain 
not to visit his house any more. He 
also reprimanded his daughter and 
directed her not to be free with Jai 
Narain. Having been prohibited from 
visiting Narain Dass’s house Jai Narain, 
started sending messages to the pro- 
secutrix through Raja Ram, respondent 
who is a jheewar and has his house 
about 5 or 6 karams away from that 
of Narain Dass. As desired, by Jai 
Narain, Raja Ram persuaded the pro- 
secutrix to go with him to the house 
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of Jai Narain. On April 4, 1968 Raja 
Ram contacted the prosecutrix for the 
purpose of accompanying him to Jai 
Narain’s house. Raja Ram’s daughter 
Sona by name, who apparently was 
somewhat friendly with the prosecu- 
trix went to the latter’s house and con- 
veyed a message that she (prosecutrix) 
should come to the house of Raja Ram 
at midnight. The prosecutrix, as de- 
Sired, went to Raja Ram’s houseon the 
night between April 4 and 5, 1968, when 
Raja Ram took her to Bhishamwala 
well, Jai Narain was not present at the 
well at that time. Leaving the prose- 
cutrix there Raja Ram went to bring 
Jai Narain, whom he brought after 
some time, and handing over the pro- 
secutrix to Jai Narain, Raja Ram re- 
turned to his own house. On the fate- 
-ful night it appears that Narain Dass 
was not in the village, having gone to 
Karnal and his wife was sleeping in 
the kitchen. The prosecutrix, along 
with her two younger sisters was sleep- 
ing in the court-yard: her elder bro- 
ther (who was the eldest child) was in 
the field. It was in these circumstan- 
ces that the prosecutrix had gone to 
the house of Raja Ram from where 
she was taken to Bhishamwala well. 


3 On tħe following morning, 
when Abinash Kumar, who is also 
sometimes described as Abinash Chan- 
der Singh, brother of the prosecutrix, 
returned from the field to feed the cat- 
tle, the prosecutrix was found missing 
from her bed. Abinash had returned 
to the house at about 4 a.m. He woke 
up his mother and enquired about 
Santosh Ranľs whereabouts. The 
mother replied that the prosecutrix 
might have gone to ease herself. After 
waiting for about half an hour Abinash 
Kumar went to his grandfather who 
used to reside in a separate adjoining 
house and informed him about this 
fact. After having searched for her 
unsuccessfully, Abinash went to Kar- 
nal to inform his father about it. The 
father and the son returned from Kar- 
nal by about 10 am. The search went 
on till afternoon but the prosecutrix 
was not found. The father, after hav- 
ing failed in his search for the miss- 
ing daughter, lodged the first informa- 
tion report (Ex. PW 1/3) with the offi- 
cer in charge of the Police Station, 
Indri. “Confirmed suspicion” was cast 
in this report on Jai Narain Bawa Moti 
Ram, resident of Sambli, who was sta- 
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ted to be a bad character and absent 
from the village. It was added in 
the F.LR. that about 5 or 6 months 
earlier Narain Dass had prevented Jai 
Narain from visiting the former’s house 
as a result of which the latter had 
held out a threat to the former. On 
April 13, 1968 at about 7 am. Ram 
Shah, S.H.O., Police Station Indri, 
along with three other persons and 
Narain Dass, saw Jai Narain and San- 
tosh Rani coming from the side of 
Dera Waswa Ram. As they reached 
near Dera Ganga Singh, Narain Dass ; 
identified his daughter and Jai Narain, ` 
accused, was taken into custody. The ° 
prosecutrix had a jhola (ex. P-16) 
which contained one suit and a shawl 
and two echunis which were taken into 
possession. The salwar of the prosecu- 
trix appeared to have on it stains of 
Semen. 


4, After investigation Jai Narain, 
aged 32 years and Raja Ram, the res- 
pondent, were both sent up for trial, 
the former under Ss. 366 and 376, 
Indian Penal Code and the latter 
under Sections 366 and 376/109, Indian 
Penal Code. They were both com- 
mitted to the Court of Session. The 
learned Second Additional Sessions 
Judge, Karnal, who tried them, con- 
victed Jai Narain alias Bawa under 
Section 376, Indian Penal Code and 
sentenced him to rigorous imprison- 
ment for six years and fine of Rupees 
500/- or in default to further rigorous 
imprisonment for six months. Tha 
respondent was convicted under Sec- 
tion 366, Indian Penal Code and sen- 
tenced to rigorous imprisonment for 
1} years and fine of Rupees 50/- or in 
default to rigorous imprisonment for 
two months. Jai Narain was acquit- 
ted of the charge under Section 366, 
Indian Penal Code and the respon- 
dent of the charge under Sec- 
tions 376/109, Indian Penal Code. 


5. Both the convicts appealed 
to the High Court of Punjab and 
Haryana. A learned single Judge of 
that Court dismissed the appeal of 
Jai Narain maintaining his conviction 
and sentence but acquitted the respon- 
dent Raja Ram of the charge under 
Section 366, Indan Penal Code. It is 
against the order of the respondent’s 
acquittal that the State of Haryana 
has appealed to this Court. 


6. It appears that the respon- 
dent had not entered appearance in 
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this Court within 30 days of the service 


on him of the notice of lodgment of 
the petition of appeal. He applied for 
condonation lof the delay though 


according to him no such application 
was necessary. The permission to 
enter appearance was granted by 
this Court at the time of the hearing. 


7. In the High Court Shri K. 
S, Keer, the learned Counsel appear- 
ing for Raja Ram contended that even 
if the case of the prosecution as made 
out from the evidence of the prose- 
cutrix herself, as supported by the 
testimony of her father Narain Dass, 
her mother Tara Wanti and her 
brother Abinash Kumar, is admitted 
to be correct, mo offence, could be 
said to have been committed by Raja 
Ram under Section 366, Indian Penal 
Code. Apparently it was this argu- 
ment which prevailed with the High 
Court. The learned single Judge, 
after briefly stating the facts on which 
the prosecution charge was founded 
accepted the only contention raised 
before him, expressing himself thus: 


“The question which arises, is 
whether in the face of these facts stat- 
ed by the prosecutrix Raja Ram 
could be held to be guilty of offence 
under Section 366, Indian Penal Code. 
In order that an accused person may be 
guilty of offence under Section 366, 
Indian Penal Code, prosecution has to 
show that the woman was kidnapped 
or abducted in order that she might be 
forced or seduced fo illicit intercourse 
or knowing it to be likely that she 
would be so forced or seduced. In 
other words, the prosecution must 
show that there was either kidnapping 
or abduction. Section 361, Indian 
Penal Code, which defines ‘kidnapp- 
ing’? says that when any person takes 
or entices any minor under the age 
of 18 if a female out of the keeping 
of lawful guardianship of such minor 
without the consent of such guardian 
commits kidnapping. The-girl left the 
house of her father at midnight of her 
free will. Raja Ram, appellant, did 
not go to her house to persuade her 
and to bring her from there. She 
chose the dead of night when other 
members of the family were, accord- 
ing to her own statement fast asleep. 
Soon after reaching the house of 
Raja Ram, who she says was waiting 
for her and that suggests that she had 
on her visit during the day so settled 
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with him, that she agreed to accom- 
pany him to  Bhishamwala_ well. 
These facts leave no doubt that she 
was neither enticed nor taken by 
Raja Ram from the lawful guardian- 
ship of her parents. She has herself 
chosen to accompany Raja Ram and 
to be with Jai Narain, appellant. It 
could not be said that the girl went 
with Raja Ram either by use of force 
or on account of any kind of persua- 
Sion on the part of Raja Ram. Under 
the circumstances, it could not be held 
that the girl had been taken or seduc- 
ed from the custody of her parents. 
The girl reached at that odd hour to 
carry into effect her own wish of 
being in the company of Jai Narain, 
appellant. In view of these facts, it 
coud not be held that Raja Ram was 
guilty of the act of either taking away 
the girl or seducing her out of the 
keeping of her parents. The word 
‘take’ implies want of wish and absence 
of desire of the person taken. Once 
the act of going ‘on the part of the 
girl is voluntary and conformable to 
her own wishes and the conduct of the 
girl leaves no doubt thatit is so, Raja 
Ram appellant could not be held to 
have either taken or seduced the 
girl.” 

The learned single Judge also exclud- 
ed the offence of abduction by observ- 
ing that Raja Ram had neither com- 
pelled the prosecutrix by force nor 
had he adopted any deceitful means 
to entice ker to go from her house 
to that of Jai Narain, 


8. The approach and reason- 
ing of the learned single Judge is 
quite manifestly insupportable both 
on facts and in law. It clearly ignores 
important evidence on the record 
which establishes beyond doubt that 
the prosecutrix had been solicited and 
persuaded by Raja Ram to leave her 
father’s house for being taken to 
the Bhishamwala well. Indeed, earlier 
in his judgment the learned single 
Judge has himself observed that 
according to the statement of the pro- 
secutrix, on receipt of Raja Ram’s 
message as conveyed through his 
daughter Sona, she contacted Raja 
Ram during day time in his house 
and agreed with him that she (the 
prosecutrix) would accompany him 
(Raja Ram) to go to Bhishamwala well 
at midnight to meet Jai Narain, as the 
other members of her family would be 
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sleeping at that time. If, according to 
the learned single Judge, it was in 
this background that the prosecutrix 
had left her father’s house at midnight 
and had gone to the house of Raja 
Ram from where she accompanied 
Raja Ram to the Bhishamwala well, it 
is difficult to appreciate how Raja 
Ram could be absolved of his com- 
plicity in taking the prosecutrix out of 
the keeping of her father, her lawful 
guardian, without his consent. It was 
in our opinion, not at all necessary for 
Raja Ram, himself to go to the house 
of the prosecutrix at midnight to bring 
her from there. Nor does the fact that 
the prosecutrix had agreed to accom- 
pany Raja Ram to Bhishamwala well 
take the case out of the purview of 
the offence of kidnapping from lawful 
guardianship as contemplated by Sec- 
tion 361, LP.C. This is not a case of 
merely allowing the prosecutrix to ac- 
company Raja Ram, without any in- 
ducement whatsoever on his part, from 
her house to Bhishamwala well. Sec- 
tion 361, ILP.C. reads: 

“361: Kidnapping from lawful 
guardianship: 

Whoever takes or entices any 
minor under sixteen years of age if a 
male, or under eighteen years of age 
if a female, or any person of unsound 
mind, out of the keeping of the law- 
ful guardian of such minor or person 
of unsound mind, without the consent 
of such guardian, is said to kidnap 
such minor or person from lawful 
guardianship. 
Explanation. — The words ‘lawful 
guardian’ in this section include any 
person lawfully entrusted with the 
care or custody of such minor or other 
person. 

Exception. — This section does not ex~ 
tend to the act of any person who in 
gocd faith believes himself to be the 
father of an illegitimate child, or who 
in good faith believes himself to be 
entitled to the lawful custody of such 
child, unless such act is committed for 
an immoral or unlawful purpose.” 

The object of this section seems as 
much to protect the minor children 
from being seduced for improper pur- 
poses as to protect the rights and pri- 
vileges of guardians having the law- 
ful charge or custody of their minor 
wards. The gravamen of this offence 
lies in the taking or enticing of a 
minor under the ages specified in this 
section, out of the keeping of the law- 
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ful guardian without the consent of 
such guardian. The words “takes or 
entices amy minor............ out of the 
keeping of the lawful guardian of 
such minor” in S. 361, are significant. 
The use of the word “keeping” in the 
context connotes the idea of charge, 
protection, maintenance and control: 
further the guardian’s charge and con~ 
trol appears to be compatible with the 
independence of action and movement 
in the minor, the guardian’s protec- 
tion and control of the minor being 
available, whenever necessity arises. 
On plain reading of this section the 
consent of the minor who is taken or 
enticed is wholly immaterial: itis only 
the guardian’s consent which takes the 
case out of its purview. Nor is it neces- 
sary that the taking or enticing must 
be shown to have been by means of 
force or fraud. Persuasion by the ac- 
cused person which creates willing- 
ness on the part of the minor to be 
taken out of the keeping of the lawful 
guardian would be sufficient to attract 
the section. . 


9. In the present case the evi- 
dence of the prosecutrix as corroborat~ 
ed by the evidence of Narain Das, 
P.W. 1 (her father), Abinash Chander 
P.W. 3 (her brother) and Smt. Tara- 
wanti P.W. 4 (her mother) convincing- 
ly establishes beyond reasonable doubt: 
(1) that Jai Narain had tried to be-' 
come intimate with the prosecutrix 
and to seduce her to go and live with 
him and on objection having been rais~ 
ed by her father who asked Jai Narain 
not to visit his house, Jai Narain start- 
ed sending messages to the prosecu~ 
trix through Raja Ram, respondent; 
(2) that Raja Ram, respondent, had 
been asking the prosecutrix to be 
ready to accompany Jai Narain; (3) 
that at about 12 noon on April4 Raja 
Ram went to see the prosecutrix at her 
house and asked her to visit his house 
when he would convey Jai Narain’s 
message to her: (4) that on the same 
day after some time Sona was sent by 
her father to the house of the prose~ 
cutrix to fetch her to his house where 
the prosecutrix was informed that Jai 
Narain would come that night and 
would take the prosecutrix away: and 
(5) that Raja Ram accordingly asked 
the prosecutrix to visit his house at 
about midnight so that she may be en- 
trusted to Jai Narain, This evidence 
was believed by the learned Additional 
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Sessions Judge who convicted the res- 
pondent, as already noticed. The learn- 
ed single Judge also did not disbe- 
lieve her statement. Indeed, in the 
High Court the learned counsel for 
Raja Ram had proceeded on the as- 
sumption that the evidence of the pro- 
secutrix is acceptable, the argument 
being that even accepting her state-. 
ment to be correct no offence was 
made out against Raja Ram. Once the 
evidence of the prosecutrix is accept- 
ed in our opinion, Raja Ram cannot 
escape conviction for the offence of 
kidnapping her from her father’s law- 
ful guardianship. It was not at all 
necessary for Raja Ram to have him- 
self gone to the house of the prosecu- 
trix to bring her from there on the 
midnight in question. It was sufficient 
if he had earlier been soliciting or 
persuading her to leave her father’s 
house to go with him to Jai Narain. It 
is fully established on the record that 
he had been conveying messages from 
Jai Narain to the prosecutrix and had 
himself been persuading her to ac- 
company him tio Jai Narain’s place 
where he would hand her over to him. 
Indisputably the last message was con- 
veyed by him to the prosecutrix when 
she was brought by his daughter Sona 
from her own house to his and it was 
pursuant to this message that the 
prosecutrix decided to leave her 
father’s house on the midnight in 
question for going to Raja Ram’s house 
for the purpose of being taken to Jai 
Narain’s place. On these facts it is dif- 
ficult to hold that Raja Ram was not 
guilty of taking or enticing the pro- 
secutrix out of the keeping of her 
father’s lawful guardianship. Raja 
Ram’s action was the proximate cause 
of the prosecutrix going out of the 
keeping of her father’ and indeed but 
for Raja Ram’s persuasive offer to 
take her to Jai Narain the prosecutrix 
would not have gone out of the keep- 
ing of her father who was her lawful 
guardian, as she actually did. Raja 
Ram actively participated in the for- 
mation of the intention of the pro- 
secutrix to leave her father’s house. The 
fact that the prosecutrix was easily 
persuaded to go with Raja Ram would 
not prevent him from being guilty of 
the offence of kidnapping her. Her 
consent or willingness to accompany 
Raja Ram would be immaterial and it 
would be equally so even if the pro- 
posal to go with Raja Ram had ema- 
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nated from her. There is no doubt a 
distinction between taking and allow- 
ing a minor to accompany a person. 
But the present is not a case of the 
prosecutrix herself leaving her father’s 
house without any inducement b: 
Raja Ram who merely allowed her to 
accompany him. 


10. On behalf of the appellant 
State our attention was drawn to some 
of the English decisions for the pur- 
pose of illustrating the scope ‘of the 
protection of minor children and of 
the sacred right of their parents and 
guardians fo the possession of minor 
children under the English law. The 
learned counsel cited Reg. v. Job Tim- 
mins, (1860) 169 ER 1260: Reg. v. Han- 
dley, (1859) 175 ER 890 and Reg. v. 
Robb, (1864) 176 ER 466. In the first 
case Job Timmins was convicted of an 
indictment framed upon 9 Geo. IV, 
e. 31, S. 20 for taking an unmarried 
girl under sixteen out of the posses- 
sion of her father, and against his 
will. It was observed by Erle C. J. 
that the Statute was passed for the 
protection of parents and for prevent- 
ing unmarried girls from being taken 
‘out of possession of their parents 
against their will. Limiting the judg- 
ment to the facts of that case it was 
said that no deception or forwardness 
on the part of the girl in such cases 
could prevent the person taking her 
away from being guilty of the offence 
in question, The second decision is 
authority for the view that in order to 
constitute an offence under 9 Geo. IV, 
c. 31, S. 20 it is sufficient if by moral 
force a willingness on the part of the 
girl to go away with the prisoner is 
created: but if her going away with 
the prisoner is entirely voluntary, no 
offence is committed. The last case 
was of a conviction under the Statute 
(24 & 25 Vict. e. 100, S. 55). There 
inducement by previous promise or 
persuasion was held sufficient to bring 
the case within the mischief of the 
Statute. In the English Statutes the 
expression used was “take out of 
the possession” and not “out of the 
keeping” as used in Section 361, 
I. P. C. But that expression was 
construed in the English decisions 
not to require actual manual pos- 
session. It was enough if at the 
time of the taking the girl continued 
under the care, charge and control of 
the parent: see Reg. v. Manketelow, 
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(1853) 6 Cox CC 143. These decisions 
only serve to confirm our view that 
S. 361 is designed also to protect the 
sacred right of the guardians with res- 
pect to their minor wards, 


11. On behalf of the respondent 
it was contended as a last resort that 
this Court should be slow to interfere 
with the conclusions of the High. Court 
on appeal from an order of acquittal 
and drew our attention to an unreport- 
ed decision of this Court in Shanti- 
ranjan Majumdar v. Abhoyananda 
Brahmachari, Criminal Appeal No. 21 
of 1960, D/- 14-9-1964 (SC). The deci- 
sion cited was given by this Court on 
appeal by the complainant. In any 
event it was observed there that the 
complainant appellant had not been 
able to satisfy the court that any 
grave miscarriage of justice had been 
eaused with the result that he could 
not be permitted to urge grounds other 
than those which are fit to be urged 
at the time of obtaining special leave 
to appeal. The decision of the High 
Court there could not “even remotely 
be characterised as unreasonable”, to 
use the language of this Court, though 
it might have been possible to take the 
view that the circumstances found by 
the High Court were not adequate 
for enabling it to set aside the verdict 
of the jury and examine the evidence 
for itself. In the present case the 
acquittal by the High Court is clearly 
erroneous both on facts and in law 
and keeping in view the nature of the 
offence committed we consider that 
there isclearly failure of justice justi- 
fying interference by this Court under 
Art. 136 of the Constitution. The 
result is that the appeal is allowed 
and setting aside the order of the 
High Court acquitting Raja Ram, res- 
pondent, we restore the order of the 
Second Additional Sessions Judge af- 
firming both the conviction and sen- 
tence as imposed by the trial court. 
Raja Ram, respondent should surren- 
der to his bail bond to serve out the 
sentence. S 


Appeal allowed. 


Sk. Rasħid v. State of W. B. 


A. IL R- 


AIR 1973 SUPREME COURT 824 
(V 60 C 180) 


(From: Calcutta) 


J. M. SHELAT, Y. V. CHANDRA- 

CHUD AND I, D. DUA, JJ. 

Sk. Rashid, Petitioner v. State of 
West Bengal, Respondent. 
= Writ Petn. No. 273 of 1972, DA- 
11-10-1972. 

Index Noter — (A) Maintenance 
‘of Internal Security Act (1971), S. 3— 
Detention of a person who was already 
under arrest — Effect. 

Brief Note: — (A) Where a per- 
son is detained under a detention 
order with effect from a particular 
date, the detenu’s earlier arrest in 
connection with some other cases can- 
not render his detention under the 
order illegal, if otherwise the order 
does not suffer from any infirmity. 

(Para 3) 

Index Notet — (B) Constitution of 
India, Art. 22 (5) — Representation 
by detenu — Gap between its receipt 
and consideration — Effect. (X-Ref: 
Maintenance of Internal Security Ac&é 
(1971), S. 8) 

_ Neither the Constitution nor the 
Maintenance of Internal Security Act 
expressly provides for consideration of 
a detenu’s representation by the State 
Government within any specified 
period of time. However the use of the 
words “as may he” in Art. 22 (5) re- 
flects the anxiety on the part of the 
framers of the Constitution to enable 
the detenu to know the grounds on 
which the order of his detention has 
been made so that he can make an 
effective representation against it at 
the earliest. The ultimate objective of 
this provision can only be the most 
speedy consideration of his represen- 
tation by the authorities concerned, 
for, without its expeditious conside- 
ration with a sense of urgency the 
basic purpose of affording earliest op- 
portunity of making the representa- 
tion is likely to be defeated. AIR 1970 
SC 97 and AIR 1969 SC 1028 Followed. 
_ (Para 4) 

Whether or not the State Govern- 
ment has in a given case ‘considered 
the representation made by the detenu 
as soon as possible (in other words, 
with reasonable dispatch) must neces- 
sarily depend on the facts and circum- 
stances of case, it being neither pos- 
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sible nor advisable to lay down any 
rigid period of time uniformly appli- 
cable to all cases. The Court has in 
each case to consider judicially on the 
available material if the gap between 
the receipt of the representation and 
its consideration by the State Gov- 
ernment is so unreasonably long and 
the explanation for the delay offered 
by the State Government so unsatis- 
factory as to render the detention 
order thereafter illegal. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1970 SC 97=(1970) 1 SCR 

543, Pankaj Kumar Chakra- T 

barty v. State of West Bengal 4 
AIR 1969 SC 1028=(1969) 3 SCR 

479, Abdul Karim v. State of 

West Bengal 

The Judgment of the Court was 
delivered by 

DUA, J.:— Rashid Sk., petitioner 
has approached this Court through 
jail for a writ of habeas corpus under 
Art. 32 of the Constitution. 

2. Pursuant to the detention 
order dated January 3; 1972 made by 
the District Magistrate, Burdwan 
under S. 3 (1) and (2) of the Mainten- 
ance of Internal Security Act, 26 of 
1971 (hereinafter called the Act), the 
petitioner was arrested on January 5, 


’ 1972 and detained with a view to 


' 4, 1972. The representation made 


“preventing him from acting in any 
manner prejudicial to the maintenance 
of supplies and services essential to 
the community”. The grounds of de- 
tention were duly served on him af 
the time of his arrest. The report 
regarding the detention order had also 
been duly sent on January 3, 1972 to 
the State Government, which approved 
the order of detention on January 6, 
1972. The same day the State Gov- 
ernment reported that fact to the Cen- 
tral Government in compliance with 
S. 3 (4) of the Act. The petitioner’s 
case was placed before the Advisory 
Board on February 1, 1972, and the 
Board submitted its report on March 
by 
the petitioner was received by the 
Government on February 3, 1972 but 
the same was considered by it on 


: March 1, 1972. The State Government 


confirmed the order of detention on 


/ March 15, 1972: this confirmation was 
| communicated to the petitioner on 


March 16, 1972. 


3. According to the petitioner 
he had been arrested on December 11, 
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1971 and kept in police station Hira- 
pur for 12 days whereafter he was 
transferred to Koiunapur police sta- 
tion where he was kept for 13 days. 
On January 5, 1972 the detention 
forder under the Act was served on 
him and he was thereafter detained in 
Burdwan District Jail. We do not at- 
tach any importance to the petitioner’s 
averment that he had been arrested in 
December, 1971 in connection with 
some other cases for the simple rea-|- 
son that he was admittedly detained 
under the impugned detention order: 
with effect from January 5, 1972. His 
earlier arrest in connection with some 
other cases cannot render his deten- 
tion under the order dated January 3, 
1972 illegal, if otherwise it does not 
suffer from any infirmity. 

4. The first challenge to the 
petitioner’s detention pressed by the 
learned counsel appearing as amicus 
curiae on his behalf relates to the 
delay on the part of the State Govern- 
ment in considering the petitioner’s 
representation. The explanation for the 
delay between February 3, 1972 and 
March 1, 1972 offered by the State of 
West Bengal in its counter-affidavit 
reads: 

“In this connection T further state 
that the said representation of the de- 
tenu-petitioner could not be conside-- 
ed by the State Government earlier, 
due to sudden and abrupt increase in 
volume of detention cases under the 
Maintenance of Internal Security Act, 
as there was spate of anti-social acti- 
vities during that time within the 
State by the Naxalites and other poli- 
tical extremists. Due to aforesaid rea- 
son there was great pressure of work 
and movement of the files were very 
much delayed and the records in the 
office were not regularly available, 
It appears that there was about 27 
days delay in considering the said re- 
presentation of the petitioner. I fur- 
ther state that delay was unintentional 
and for reasons stated above it was 
beyond control of the State Govern- 
ment and I submit that the said de- 
lay may be condoned by this Hon’ble 
Court.” 

The question requiring consideration 
by this Court is the effect of this ex- 
planation for the delay on the part of 
the State Government in considering 
the petitioner’s representation, on the 
validity of his detention. It is indoubt- 
edly true that neither the Constitution 
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nor the Act expressly provides for con- 
sideration ofa detenu’s representation 
by the State Government within any 
Specified period of time. The constitu- 
tional requirement of expeditious con~ 
sideration of the petitioner’s represen- 
tation by the State Government has, 
however, been spelt out by this Court 
from cl. (5) of Art. 22 of the Consti- 
tution. This clause reads: 

“22 (5) When any person is de- 
tained in pursuance of an order made 
under any law providing for preven- 
tive detention, the authority making 
the order shall as soon as may be, 
communicate to such person the 
grounds on which the order has been 
made and shall afford him the ear- 
liest opportunity of making a repre- 
sentation against the order.” 

The use of the words “as soon as may 
be” is important. It reflects the anxity 
on the part of the framers of the Con- 
stitution to enable the detenu to know 
the grounds on which the order of his 
detention has been made so that he 
can make an effective representation 
against it at the earliest. The ultimate 
objective of this provision can only 
be the most speedy consideration of 
his representation by the authorities 
concerned, for, without its expenditi- 
ous consideration with a sense of 
urgency the basic purpose of afford- 
ing earliest opportunity of making the 
representation is likely to be defeated. 
This right to represent and to have the 
representation considered at the ear- 
liest flows from the constitutional 
guarantee of the right to personal 
liberty — the right which is highlv 
cherished in our Republic and its pro~ 
tection against arbitrary and unlawful 
invasion. 

In Abdul Karim v. State of West 
Bengal, (1969) 3 SCR 479 = (AIR 
1969 SC 1028) this Court, while consi- 
dering the permissible limits of legis- 


lation empowering preventive deten- . 


tion as laid down in Art. 22 observed 
after referring to other clauses of Arti- 
cle 22: ; 

“Apart from these enabling and 
disabling provisions certain procedural 
rights have been expressly safeguard- 
ed by clause (5) of Art. 22. A person 
detained under a law of preventive de- 
tention has a right to obtain informa- 
tion as to the grounds of detention 
and has, also the right to make a re- 
presentation protesting against an 
order of preventive detention. Arti- 
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cle 22 (5) does not expressly say to 
whom the representation is to be made 
and how the detaining authority is to 
deal with the representation. But it is 
necessarily implicit in the language of 
Art. 22 (5) that the State Government 
to whom the representation is made 
should properly consider the repre- 
sentation as expeditiously as possible. 
The constitution of an Advisory Board 
under Section 8 of the Act does not 
relieve the State Government from 
the legal obligation to consider the re~ 
presentation of the detenu as soon as 
it is received by it. On behalf of the 
respondent it was said that there was 
no express language in Art. 22 (5) 
requiring the State Government to 
consider the representation of the de- 
tenu. But it is a necessary implication 
of the language of Art. 22 (5) that the 
State Government should consider the 
representation made by the detenu as 
soon as it is made, apply its mind to 
it and, if necessary, take appropriate 
action. In our opinion, the constitu- 
tional right to make a representation 
guaranteed by Art. 22 (5) must be 
taken to include by necessary impli- 
cation the constitutional right to a 
proper consideration of the representa- 
tion by the authority to whom it is 
made. The right of representation 
under Art. 22 (5) is a valuable consti- 
tutional right and is not a mere for- 
mality. It is, therefore, not possible 
to accept the argument of the respon- 
dent that the State Government is not 
under a legal obligation to consider 
the representation of the detenu or 
that the representation must be kept 
in cold storage in the archives of the 
Secretariat till the time or occasion 
for sending it to the Advisory Board 
is reached. If the viewpoint contended 
for by the respondent is correct, the 
constitutional right under Art. 22 (5) 
would be rendered illusory.” 

This view was approved in Pankaj 
Kumar Chakrabarty v. State of West 
Bengal, (1970) 1 SCR 543=(AIR 1970 
SC 97) in these words: 

“For the reasons. aforesaid we are 
in agreement with the decision in Sk. 
Abdul Karim’s case. Consequently 
the petitioners had a constitutional 
right and there was on the State Gov- 
ernment a corresponding constitutional 
obligation to consider their represen~ 
tation irrespective of whether they 
were made before or after their cases 
were referred to the Advisory Board 
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and that not having been done the 
order of detention against them can- 
not be sustained.” 

Now, whether or not the State Gov- 
ernment has in a given case considered 
the representation made by the detenu 
as soon as possible, in other words, 
with reasonable dispatch, must neces- 
sarily depend on the facts and circum- 
stances of that case, it being neither 
possible nor advisable to lay down any 
rigid period of time uniformly applic- 
able to all cases. The Court has in 
each case to consider judicially on the 
available material if the gap between 
the receipt of the representation and 
its consideretion by the State Govern- 
ment is so unreasonably long and the 
explanation for the delay offered by 
the State Government so unsatisfac- 
tory as to render the detention order 
thereafter illegal. 


5, In the present case the gap 
between February 3, 1972 and March 
1, 1972 prima facie requires some ex- 
planation justifying the delay as the 
matter involves encroachment on the 
petitioner’s right to personal liberty 
as guaranteed by the Constitution. 
This Court is expected to fully pro- 
tect that right subject to the restric- 
tions placed thereon by the Constitu- 
tion and the law in the larger in- 
terests of the security of the State 
and maintenance of public order and 
of supplies and services essential to 
the community which go to the root 
of the very sustenance of the State 
and the people. The explanation mere- 
ly states inageneral way that during 
that time there was a spate of anti- 
social activities in the State of West 


Bengal giving rise to sudden and ab- - 


rupt increase in the volume of deten- 
tion cases which led to greater pressure 
of work and this very much delayed 
the movement of the files. The records 


in the office were accordingly not re-. 


gularly available. This explanation is 
much too vague and does not require 
any serious notice. No precise details 
are given and no figures about the 
abrupt increase of detention cases 
have been supplied. The State Govern- 
ment, in our view, should, in any 
event have made arrangements for 
dealing with the cases of detention 
with due promptitude as required by 
the Constitution. No cogent and con- 
vincing material has been placed be- 
fore us to satisfactorily explain the 
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inability of the State Government in 
considering the petitioner’s representa- 
tion within reasonable time. We are 
not satisfied that anything of great 
magnitude had suddenly happened in 
that State which was so unexpected and 
extraordinary in its nature that the 
State Government had been taken by 
surprise and was thus rendered so 
helpless asto be unable to comply with 
the requirements of the Constitution 
for expeditiously considering the peti- 
tioner’s representation. The State 
Government. in our view, failed to 
realise the vital importance of the 
constitutional check placed on the 
subjective exercise of the extraordi- 
nary power of preventively detaining 
citizens without trial. This check, 
it may be pointed out, serves as a 
safeguard against misuse or improper 
exercise of this power and is inextric- 
ably linked with the legality of pre- 
ventive detention. We are not unmind- 
ful of the interest of the society but 
those interests have been harmonised 
by the Constitution with the interest 
of the individual. 


6. In the view that we have 
taken on this challenge it is unneces- 
sary to consider any other point in 
this case. The petition is accordingly 
allowed and making the rule absolute 
we set aside the order of detention 
and direct that the petitioner be set 
at liberty forthwith. 


Petition allowed. 
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ed in India after commencement of 
Constitution — (X-Ref.:— Art. 372) — 
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(X-Ref.:—- Hyderabad Civil Service 
Regulations (1337 H), Art. 39). 

Brief Note :— (A) In the context 
of Articles 35 (b) and 372, what has 
to be seen is not whether a particular 
State was part of India before the 
commencement of the Constitution 
but whether its territory is included 
in India after its commencement. 
Same test applies to old provinces of 
British India or part of them, AIR 
1951 SC 124, Dist. (Para 14) 

Index Note:— (B) Myderabad 
Civil Service Regulations (1337 H), 
Art. 39 — Mulki Rules — Rules pres- 
cribed requirements as to residence 
within whole of Hyderabad State and 
hence are saved and continued in force 
by Art. 35 (b) — (K-Ref. :— Constitu- 
tion of India, Arts. 16 (3) and 35 (b)). 

(Para 15) 

Index Note:— (C) Hyderabad 
© Civil Service Regulations (1337 H), 
Art. 39 — Mulki Rules — Rules con- 
tinued in force even after constitution 
of Andhra Pradesh — (X-Ref.:— 
States Reorganisation Act (1956), 
S. 119) — (X-Ref.:— Constitution of 
India, Arts. 3, 4 and 35 (b) — (1973) 
1 Andh LT 1 (FB), Reversed. 

Brief Note:— (C) The effect of 
reorganisation of States made under 
Articles 3 and 4 of making Telangana 
a part of a new State of Andhra must 
be ignored under Article 35 (b) and 
hence the Mulki Rules continue in 
force, even after constitution of the 
State of Andhra Pradesh under the 
Reorganisation of States Act, 1956. 

(Paras 17 and 18) 

Index Note :— (D) Public Em- 
ployment (Requirement as: to Resi- 
dence) Act (1957), S. 2 — Section 2 
insofar as it dealt hha Telangana 
area is bad — (X-Ref. :— S. 3). 

Brief Note: — (D) ‘Like ‘Section 3, 
Section 2 in so far as it dealt with 
Telangana area is also bad but the 
valid portion can be separated from 
the invlid portion and the section in 
so far as it dealt with Telangana region 
can be given an independent exis- 
tence. AIR 1957 SC 628, Foll. 

(Para 28) 

Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 118 = (1971) 

1 Andh WR 39 (FB), P. L. Rao | 

v. State of Andhra Pra 1, 27 
AIR 1970 SC 422 = (1970) 1 

SCR 115, A. V. S. Narasimha 

Rao v. State of Andhra a Pe 
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AIR 1957 SC 628 = (1957) SCR 

930, R. M. D. Chamarbaugwalla 
__.v. Union of India 
AIR 1951 SC 124 = (1950) SCR 

940, Janardan Reddy v. The 

State 14 

The following Judgment of the 

Court was delivered by : 


SIKRI, C. J.:— This appeal by 
certificate granted by the High Court 
of Andhra Pradesh is directed against 
the judgment of the High Court, D/- 
18-2-1972, passed in Writ Appeal No. 
633 of 1970 = (reported in (1973) 1! 
Andh LT 1(FB)) which arose out of 
the order of the High Court of Andhra 
Pradesh, dated July 9, 1969, in Writ 
Petition No. 2524 of 1967. Before 
the Division Bench of the High .Court 
the Full Bench judgment of the High 
Court dated December 9, 1970 (P. L. 
Rao v. State of Andhra Pradesh, ATR 
1971 Andh Pra 118 (FB)) was cited 
but as this Full Bench decision was 
challenged before it and it thought 
that a reference of the matter to a 
Full Bench of five Judges is advisable 
it directed that the papers be laid 
before the Hon’ble the Chief Justice 
of the High Court for constitution of a 
larger Bench. The Chief Justice of the 
High Court accordingly constituted the 
Full Bench of five Judges. This Full 
Bench, by majority, held that: 

"the. mulki rules are not valid 
and operative after the formation of 
the State of Andhra Pradesh. In any 
event, they do not revive and cannot 
be deemed to be valid and operative 
in view of the decision of the Supreme 
Court in A. V. S. Narasimha Rao’s 
case, AIR 1970 SC 422 = (1970) 1 
SCR 115, The Full Bench decision 
in P. Lakshmana Rao’scase, AIR 1971 
Andh Pra 118 (FB) is thus overruled. 
W. A. No. 633 of 1970 along with W. 
A. M. P. Nos. 493 and 494 of 1971 
will be posted before the Division 


‘Bench for further orders.” 


2. Receiving this opinion, the 
Division Bench delivered the follow- 
ing judgment: 

“We have already indicated in 
the order of reference that if a refer- 
ence to Full Bench is made, and if 
the decision of the Full Bench is to 
the effect that the Mulki Rules are nob 
operative, then the appeal has to be 
allowed. Having regard to the direc- 
tion previously given by us in the 
order of reference, and in the light 
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of the decision of the Full Bench, 
the Writ Appeal has to be allowed 
We accordingly allow the Writ Ap- 
peal with costs.” 

3. In this appeal we are thus 
concerned with the validity of the 
so-called Mulki Rules. Before deal- 
ing with the questions of law which 
have been debated before us it is 
necessary to give a few relevant facts. 
Writ Petition No. 2524 of 1967 out 
of which the present appeal arises 
was filed by 12 Extension Officers in 
the Department of Industries, Govern- 
ment of Andhra Pradesh. They were 
appointed as Extension Officers in 
May, 1961, and after they under- 
went training, were posted in various 
districts. The strength of the cadre 
of Extension Officers was reduced and 
that led to the retrenchment of some 
of the personnel including the peti- 
tioners, who were absorbed in an- 
other cadre, viz., Senior Inspectors. 
This absorption resulted in diminution 
in their scale of pay. There 
grievance was that persons appointed 
later and juniors to them in service 
were retained as Extension Officers, 
whereas they, by an order dated Sep- 
tember 28, 1967, were retrenched and 
that, instead of following the rule ‘last 
come, first go’, the juniors in rank 
were sought to be retained as Exten- 
sion Officers by reason of their resi- 
dence in Telangana area and that 
such a perferential treatment on the 
basis of residential qualification is dis- 
criminatory and violative of Article 16 
of the Constitution. 


4, It was admitted in the 
counter affidavit of the Government 
that “except the Telangana employees 
who were posted only in Telangana 
region, and to which Andhra Per- 
sonnel cannot be posted”, no juniors 
of the petitioners were allowed to con- 
tinue in their posts in preference to 
the rights of the petitioners. 

5. The Mulki Rules formed 
part of the Hyderabad Civil Service 
Regulations promulgated in obedience 
to His Exalted Highness the Nizam’s 
Firman dated 25th Ramzan 1337 H. 
The State of Hyderabad was then 
a native Indian State which had not 
acceeded to the Dominion of India 
after the Indian Independence Act, 
1947, Chapter III of the Regulations 
contained Article 39 which reads as 
follows: 
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*39. No person will be appointed 
in any Superior or Inferior service 
without the specific sanction of His 
Exalted Highness, if he is not a Mulki 
in terms of the rules laid down in 
Appendix ‘N’. Any person, whose 
domicile is cancelled under para 9 of 
the Mulki rules, will be considered to 
have been dismissed from his post 
from the date of such cancellation.” 

6. The following rules in Ap- 
pendix ‘N’ may be set out: 

“I. A person shall be called a 
Mulki if — 

(a) by birth he is a subject of the 
Hyderabad State, or 

(b) by residence in the Hyderabad 
State be has been entitled to be 
Mulki, or 

(c) his father having completed 15 
years of service was in the Govern- 
ment service at the time of his birth 


(d) she is a wife of a person who 
is a M 

3. A person shall be called Mulki 
who was a permanent resident of the 
Hyderabad State for at least 15 years 
and has abandoned the idea of return- 
ing to the place of his previous resi~ 
dence and has obtained an affidavit 
to that effect on a perscribed form at- 
tested by a Magistrate.” 
Rule 7 prescribes the contents of the 
application to be made for grant of 
a Mulki certificate and required the 
applicant, among other things, to say: 


“(O) A doe ssadecesesatakese 

(D) exesesessccacccasssssacses ʻ 

(OC) ETERA A 

(d) Where was he residing prior 


to his residing in the Hyderabad State. 
(e) Place of birth and nationality 
of D and grandfather, 


(g) 

(h) From what period the appli- 
cant is permanently residing in. the 
Hyderabad State and whether he has 
abandoned the idea of renning to his 
native land, 

E EE E AAA 

(i) Has the applicant’s father or 
he himself created such connections 
within the Hyderabad State which 
lead to believe.that they have made 
Hyderabad State their native land.” 
Rule 9 reads as follows: 

“Government in the Police Depart- 
ment may cancel any Mulki Certificate 
if the Government finds that any of 
the entries made in the application 


830 S. C. {Prs. 6-11] 


for the Mulki certificate under Rule 7 
is not correct or that it was obtained 
by false personation or false state- 
ments and it may cancel certificates of 
persons mentioned in Clauses (b), (e) 
and (d) of Rule 1 if the holder of the 
Mulki certificate is disloyal to H. E. H. 
or the Hyderabad Government in his 
conduct or behaviour or is directly or 
indirectly connected with such politi- 
cal activities which are detrimental or 
contrary to the interest of the 
Hyderabad Government”. 


T The Constitution of India 
came into force on January 26, 1950 
except the parts which had been en- 
forced earlier. The relevant Articles 
for our purposes are Articles 13, 14, 
16 and 35. 

8. The conditions as they pre- 
vailed in the Hyderabad State have 
been summarised by Madhava Reddy, 
J., in his judgment in the Full Bench, 
and we may usefully reproduce his 
summary here: 

“Hyderabad State was one among 
the several other Princely States of 
India. Due to Political conditions and 
Historical reasons the State remained 
isolated. There were no adequate 
Educational facilities afforded to the 
People of the State, in the result, there 
were very few opportunities available 
to the people of the Region to enter 
public service in competition with 
others from outside the State. Another 
contributing factor in this behalf was 
the use of Urdu, which was not the 
language of nearly ninety per cent of 
the people, as the Official Language 
in the entire administration of Hyde- 
rabad state. Similar conditions prevail- 
ed in a few other States as well. So 
much so, that these people were not 
in a position to compete with others 
in the matter of employment even in 
their own State, if no protection was 
afforded to them in this behalf on the 
basis of residence within that State.” 
In view of these conditions, Madhava 
Reddy, J., further stated that 

“the Constitution Assembly while 
guaranteeing fundamental rights in 
the matter of employment under the 
State, took notice of this vast disparity 
in the development of various States 
and felt it imperative to continue that 
protection in the matter of emplov- 
ment afforded on the basis of resi- 
dence within the State and made pro- 
vision under Article 35 (b) of the Con- 
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stitution for the continuance of those 
laws.” 

9. A few more historical facts 
may also be noticed here. The States 
Re-organisation Commission set up by 
the Central Government recommended 
the disintegration of the Hyderabad 
State and suggested the continuance of 
the Telangana region of the Hydera~ 
bad State as a separate State. How- 
ever, an agreement was reached by 
the elders of the Andhra and Telan- 
gana Regions, among whom were the 
Chief Minister and the Deputy Chief 
Minister of the State of Andhra and 
the Chief Minister, Revenue Minister 
and some other Ministers of the Hyde- 
rabad State amongst whom one later 
became the first Chief Minister and 
most other members of the first coun- 
cil of Ministers of the State of Andhra 
Pradesh with a view to allay the fears 
of the people of this underdeveloped 
Region and to reserve to them the 
benefit of securing employment in the 
Region on the strength of their resi- 
dence. For safeguarding their legiti- 
mete interests in certain matters the 
formation of a Regional Standing Com- 
mittee of the State Assembly consist- 
ing of the members of the State As- 
sembly of this Region was also agreed 
upon. 

10. We may mention that in 
this agreement in clause B Domicile 
Rules were dealt with as follows: 

“B. A temporary provision will be 
made to ensure that for a period of 
five years, Telangana is regarded as 
a unit as far as recruitment to subordi- 
nate services in the area is concern- 
ed; posts borne on the cadre of these 
services may be reserved for being 
filled by persons who satisfy the domi- 
cile conditions as prescribed under the 
existing Hyderabad Rules”. 

I1. Parliament, in effect, gave 
statutory recognition to this agreement 
by making the necessary constitutional 
amendment in Art. 371 providing for 
the constitution of the Telangana Re- 
gional Committee. The Constitution 
(Seventh Amendment) Act, 1956. inter 
alia, substituted a new Article 371 for 
the old, the relevant part of which 
reads as follows: 

“371. Special provision with res- 
pect to the States of Andhra Pradesh, 
Punjab and Bombay. — (1) Notwith- 
standing anything in this Constitution, 
the President may, by order made with 
respect to the State of Andhra Pradesh 





ES provide for the constitution 
and functions of regional committees 
of the Legislative Assembly of the 
State, for the modifications to be made 
in the rules of business of the Govern- 
ment and in the rules of procedure of 
the Legislative Assembly of the State 
and for any special responsibility of 
the Governor in order to secure the 
proper functioning of the regional com- 
mittees.” 

The State of Andhra Pradesh was re- 
constituted on November 1, 1956. 


12. 
attempts made to safeguard and apply 
the Mulki Rules. Appendix 'N’ of the 
Hyderabad Civil Service Regulation 
was emended and an explanation was 
inserted, which reads: 


“Explanation: — The above Mulki 
Rules shall be read in conjunction 
with the clarifications contained in 
the following circular letters and Noti- 
fication issued by the Government of 
Hyderabad in the General Administra- 
tion Department (reproduced)-” 

One of the circular letters dated June 
14, 1950 briefly stated: 

i veiwocce Government is now advis- 
ed that the Mulki Rules are save to 
the extent of their inconsistency with 
the Constitution of India saved by 


` clause (b) of Art. 35. It is, therefore, 





necessary to put out of operation the 
requirements laid down by the Mulki. 
Rules to the extent that they prescri- 
be qualifications regarding Birth and 
Descent...... x 

Another circular letter dated Septem- 
ber 18, 1951, stated that the Govern- 
ment had decided that 


“the period of Fifteen Years’ Resi- 


| dence prescribed in the existing Mulki 


Rules, should be ‘continuous’ with the 
proviso that periods spent outside the 
State for educational or medical pur- 
poses will not count as a ‘break’ in 
this period of 15 years, where perma- 
nent residence has been and continues 
to be in Hyderabad State.” 


13. The following questions 


| emerge from the submissions of the 
| learned counsel before us: 


1. Were R. 1 (b), read with R. 3, 
of the Mulki Rules — hereinafter 
referred to as the impugned Mulki 
Rules — and Art. 39 laws in force m- 
mediately before the commencement 
as ae Constitution in the territory of 

a? 
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2. Were they continued in force 
by Art. 35 (b) of the Constitution? 

3. Did they continue in force after 
the constitution of the State of Andhra 
Pradesh under the Re-organisation of 
States Act, 1956? 

4. Did they stand repealed bv. 
Section 2 of the Public Employment 
(Requirement as to Residence) Act, 
1957 (Act 44 of 1957) notwithstanding 
that S. 3 of the said Act was declared 
void in so far as itdealt with Telan- 
gana? 

14. We will deal with these 
questions one by one. The first ques- 
tion is easy to answer. On this ques- 
tion the Judges of the Full Bench are 
agreed that the answer must be in the 
affirmative. The words “laws in force 
in the territory of India” in Art. 35 
(b) also occur in Art. 372, which con- 
tinue in force existing laws which exi- 
sted not only in the Provinces of Bri- 
tish India but in.all Indian States. It 
would be remarkable if it were other- 
wise. In the context of Art. 35 (b) and 
Art. 372 what has to be seen is not 
whether the State of Hyderabad was 
part of the territory of India before 
the commencement of the Constitu- 
tion but whether its territory is in- 
cluded in India after its commence- 
ment. The same test applies to the 
old provinces or part of Provinces of 
British India. This Court’s decision in 
Janardan Reddy v. The State, (1950) 
SCR 940 = (AIR 1951 SC 124) on 
the construction of Article 136 of 
the Constitution proceeded on the 
basis that to Art. 136 “the nor- 
mal mode of interpreting a legislation 
as prospective” should be applied. We 
are not concerned with any such con- 
sideration while interpreting Art. 35 
(b) of the Constitution. 

15. The second question also 
does not give much difficulty. Arti- 
cle 35 (b), in terms, saves any law in 
force immediately before the com- 
mencement of the Constitution if it is 
a law “with respect to’ a matter 
referred to in Art. 35 (a) (i). The 
matter referred to for our purposes is 
a matter under cl. (3) of Art. 16 which 
may be provided for by law made by 
Parliament. What is then the matter 
that can be provided for under Arti- 
cle 16 (3)? The matter is “any require- 
ment as to residence within a State in 
regerd to class or classes of employ- 
ment or appointment to an office under 
the Government or any local or other 
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authority”. This Court interpreted 
Art. 16 (3) in (1970) 1 SCR 115 = 
(AIR 1970 SC 422) to mean that it 
speaks of a whole State as the venue 
for residential qualifications. It cannot 
be said that the impugned Mulki Rules 
could not be provided for by Parlia- 
ment under Art. 16 (3), They are with 
respect to the matter referred to in 
Art. 16 (3). Article 16 (3) confers legis- 
lative power on Parliament with res- 
‘pect to a matter mentioned therein. It 
confers no less power than Arts. 245- 
246 do, read with List I and List III. 
The impugned rules prescribed 
requirements as to residence within 
the whole of Hyderabad State and 
therefore are saved and continued in 
force by Art. 35 (b). 


16. Tt was, however, urged that 
the impugned rules formed part of a 
number of other rules which became 
void on the commencement of the 
Constitution; all the Mulki rules con- 
stituted one integrated scheme regulat- 
ing appointments to services and posts 
under the old Hyderabad State and if 
the other rules are void the impugned 
rules would also fall. But this prin- 
ciple of interpretation cannot be ap- 
plied to Art. 35 (b), for it expressly 
saves laws like the impugned Mulki 
Rules, If we were to apply the sug- 
gested principle of interpretation we 
would be rendering Art. 35 (b) nuga- 
tory, for ordinarily rules like the im- 
pugned rules would form part of Civil 
Service Regulations or laws dealing 
with appointments especially in the 
old Indian States. We must give ef- 
fect to the intention clearly expressed 
in Art. 35 (b). The Judges of the Fill 
Bench also came to the same conclu- 
sion and in agreement with them we 
hold that the impugned rules were con- 
tinued in force by Art. 35 (b) of the 
Constitution, 


17. The third question is not 
so easy to answer, as divergent views 
have been expresaed by Judges of the 
Andhra Pradesh High Court. It seems 
to us that here too we must give ef- 
fect to the intention of the founders of 
the Constitution as evidenced in Art. 35 
(b). On the terms of Art. 35 (b) the 
only proper question to be asked is: 
“Has Parliament in exercise of its 
powers under Art. 35 (b), read with 
Art. 16 (3), altered or repealed or 
amended the impugned rules?”, That 
this is the proper question follows 
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from the words “notwithstanding any- 
thing in the Constitution”. This ex- 
pression equally applies to Art, 35 (a) 
and Art. 35 (b). In Article 35 (b) the 
effect of these words is not only to 
continue the impugned rules but to 
continue them until Parliament re- 
peals, amends or alters them. It seems 
to us that the effect of reorganisation 
of States made under Arts. 3 and 4 
of making Telangana a part of a new 
State has to be ignored under Art. 35 
(bì; otherwise a fundamental right con- 
ferred on persons under Art, 35 (b)— 
it must be remembered that Art. 35 
(b) is a part of the Chapter on Funda- 
mental Rights — would be liable to 
be taken away by the re-organisation 
of States. It cannot be denied that the 
purpose of reorganisation of States is 
not to take away fundamental rights. 

18. Accordingly we are of the 
view that the impugned rules continu- 
ed in force even after the constitution 
of the State of Andhra Pradesh under 
the Re-organisation of States Act, 1956. 

19. The fourth question again 
is not free from difficulty. In this con- 
nection it is necessary to give a few 
more facts and the provisions of the 
Public Employment (Requirement as 
to Residence) Act, 1957. This Act re- 
ceived the assent of the President on 
December 7, 1957. The Preamble reads: 

“An Act to make in pursuance of 
clause (3) of Article 16 of the Consti- 
tution special provisions for require- 
ment as to residence in regard to cer- 
tain classes of public employment in 


-certain areas and to repeal existing 


laws prescribing any such require- 
men ae 
The object, it is clear from this reci- 
tal, is two-fold; one, to make provi- 
sions in pursuance of Art. 16 (3) and, 
two, to repeal the existing laws rele- 
vant thereto. The Act did not come 
into force immediately because it pro- 
viced in S. 1 (2) that it shall come in- 
to force on such date as the Central 
Government may by notification in the . 
official gazette appoint. Section 2 con- | 
tained the repeal clause and it is in 
the following terms: NE 
“2. Upon the commencement of | 
this Act, any law then in force in anv 
Stzte or Union Territory by virtue of 
elavse (b) of Article 35 of the Consii- 


-tution prescribing, in regard to a class 


or classes of employment or appoint- 
ment to an office under the Govern~ 
ment of, or any local or other autho- 
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rity within, that State or Union terri- 
tory, any requirement as to residence 
therein prior to such employment or 
appointment shall cease to have effect 
and is hereby repealed.” 

20. There is no doubt that the 
impugned Mulki Rules fall within 
S. 2 and if there was nothing more 
they would stand repealed. But the 
second purpose of Parliament was 
achieved by enacting S. 3 which pro~ 
vided: ' 
“3. (1) The Central Government 
may, by notification in the official Ga- 
zette, make rules prescribing, in regard 
to appointments to — 

(a) any subordinate service or post 
under the State Government of Andh- 
ra Pradesh, or 

(b) any subordinate service or post 
under the control of the Administrator 
of Himachal Pradesh, Manipur or Tri- 
pura, or 

(c) any service or post under a 
Jocal or other authority (other than a 
ecantonment board) within the Telan- 
gana area of Andhra Pradesh or within 
the Union territory of Himachal Pra- 
desh, Manipur or Tripura, 
any requirement as to residence within 
the Telangana area or the said Union 
Territory, as the case may be, prior tb 
such appointment.” 

21. Section 4 provided for Par= 
liamentary scrutiny of rules and S. 5 
dealt with duration of rules. Section 5, 
as originally enacted, provided: 

“Section 3 and all rules made 
thereunder shall cease fo have effect 
on the expiration of five years from 
the commencement of this Act, but 
such cesser shall not affect the vali- 
dity of any appointment previously 
made in pursuance of the said rules.” 
The words “five years” had subse- 
quently been substituted by the words 
“fifteen years.” 

22. In pursuance _of this Act 
certain rules, called the Andhra Pra- 
desh Public Employment (Require- 
ment as to Residence) Rules, 1959 
were made. The Act and the Rules 
were challenged before this Court in 
(1970) 1 SCR 115 = AIR 1970 SC 422. 
This Court held that S. 3 of the Public 
Employment (Requirement as to Resi- 
dence) Act, 1957. insofar as it related 
to Telangana — we say nothing about 
- the other parts — and R. 3 of the Rules 
made under this Act were ultra vires 
the Constitution. 
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23. No opinion was expressed 
in this judgment on the point whether 
the Mulki Rules existing in the for- 
mer Hyderabad State should continue 
ta operate by virtue of Art. 35 (b). 


24 Tt is urged before us that 
if S. 3 is void, so is S. 2 because Sec- 


. tion 2 and Section 3 of the said Act 


from one scheme; in other words, it 
was not the intention of Parliament 
to simply repeal the existing Jaws in 
Telangana dealing with residential 
requirements for the purposes of ap- 
pointment, the intention being to sub- 
stitute other rules in place of the ear- 
liey rules. 

25. Te is quite clear that Par- 
Hament had made up its mind that 
rules requiring residence as qualifica- 
tion for appointment to services or 
offices shall continue because the 
Publie Employment Act enables the 
Central Government to make such 
rules, Not only that, but S. 5 assumes 
that rules will be made and it is on 
this assumption that S. 5 originally 
proceeded to give a life of five years 
to them from the ‘commencement of 
the Act. It is impossible to read Sec- 
tion 5 and S. 3 together without com- 
fing to the conclusion that it was the 
intention of Parliament that Central 
Government would make the neces- 
sary rules. The Central Government 
also understood the intention to be the 
Same because it acted under Sec- 
tion 1 (2) and S. 3 simultaneously. In ~ 
other words, the date of commence- 
ment of the Act was fixed as March 
21, 1959, and the rules also came into 
force on the same date. 

26. A number of authorities 
of this Court and other authorities 
have been cited before us in order to 
make us determine whether S. 2 is not 
severable from S. 3 of the Public Em- 
ployment Act. It is not necessary to 
refer to them here because the princi- 
ples are well-known and have been 
re-iterated in a number of cases of 
this Court, including R. M. D. Cha- 
marbaugwala v. Union of India, 1957 
SCR 930 = AIR 1957 SC 628. It 
Seems to us that principles 1 and 3, 
mentioned in this judgment at p. 950 
apply to the facts of this case. In our 
view it is clear that Parliament would 
not have enacted S. 2 without S. 3 as far 
as Telangana is concerned. The whole 
history of the legislation, it$ object, 
title and the Preamble to it, point- to 
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that conclusion. Further, the Constitu- 
tion (Seventh Amendment) Act, 1956, 
substituting new Article 371 for the 
old also shows that it was intended to 
give special consideration to the Te- 
langana region. 


27. We may mention that the 


earlier Full Bench came to the same - 


conclusion in AIR 1971 Andh Pra 118 
(FB). 


28. It was urged before us 
that S. 2 insofar as it dealt with Te- 
langana region cannot be given an in- 
dependent existence. We are unable to 
accede to this. It is only a matter of 
drafting’ and if the Telangana region 
had been dealt with separately in a 
separate Act we would have had no 
hesitation in holding that S. 2 would 
fall with S. 3. The fact that S. 2 deals 
with laws and rules in various States 
would not prevent us from separating 
the valid portion from the invalid por- 
tion. This Court specifically held that 
S. 3 was bad insofar as it dealt with 
the Telangana region. We hold that 
S. 2 is also bad insofar as it dealt 
with Telangana area, 


29. We may mention that we 
are not concerned with the interpreta- 
tion of the Mulki Rules and their ap- 
plicability after the adaptation. No 
such question was answered by the 
Full Bench or was dealt with by the 
Division Bench. 


30. In the result the appeal is 
allowed the judgments of the Full 
Bench and the Division Bench are set 
aside and writ petition No. 2524 of 
1967 is dismissed. 


31. It was suggested by the 
respondents in the appeal that the im- 
pugned Mulki Rules are unjust to 
them. This was strongly denied by the 
appellants. This is a matter for Par- 
liament and not for us. We are only 
concerned with their validity. In the 
circumstances the parties will bear 
their own costs throughout. 


Appeal altowed. 
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J. M. SHELAT, D. G. PALEKAR, 

X. K. MATHEW, S. N. DWIVEDI 

AND Y. V. CHANDRACHUD, JJ. 
Civil Appeals Nos. 1893-1894 of 
1967: State of Punjab, Appellant v. 
K. R. Erry and Sobhag Rai Mehta, 
Respondents. Civil Appeal No. 735 of 
1968: State of Punjab, Appellant v. 
Kkaushal Singh, P. A. S., Respondent. 


Civil Appeals Nos. 1893-1894 of 
1967 and 735 of 1968, D/- 21-9-1972. 

Index Note: — (A) Punjab Civil 
Services Rules (Pension Rules) R. 6.4 
—The State Government must give 
reasonable opportunity to the officer 
concerned to show cause against pro- 
posed reduction in the amount of pen- 
sion and gratuity legally payable on 
his superannuation, 


Brief Note: — (A) Where a body 
or authority is judicial or where it has 
to determine a matter involving rights 
jucicially because of express or impli~ 
ed provision, the principle of natural 
justice audi alteram partem applies. 

(Para 20) 

With the proliferation of adminis- 
trative decisions in the welfare State 
it is now further recognised by courts 
both in England and in this country, 
that where a body or authority is 
characteristically administrative the 
principle of natural justice is also lia- 
ble to be invoked if the decision of 
that body or authority affects indivi- 
dual rights or interests, and having 
regard to the particular situation it 
would be unfair for the body or au- 
thority not to have allowed a reason- 
abl2 opportunity to be heard. Case 
Law Discussed, AIR 1960 SC 247, Dis- 
tinguished. (Paras 20, 22) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1409=(1971) 2 SCC 

330=1971 Lab IC 881, Deoki- 
nandan Prasad v. State of Bihar 10 
AIR 1970 SC 150=(1970) 1 SCR 
457, A. K. Kraipak v. Union of 
India 
AIR 1967 SC 1269=(1967) 2 SCR 
625, State of Orissa v. Dr, 
(Miss) Binapani Dei 20 


*(1) Civil Writ Nos. 504 of 1964 and 
723 of 1965, D/- 25-10-1966—Punj.} 

(2) L. P. A. No. 66 of 1967, D/- 8-3- 
1967—-Punj. and Har.) 
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(1967) 2 QBD 617, In re, H. K. 
(An infant) 20, 21 
1964 AC 40=(1963) 2 All ER 
66, Ridge v. Baldwin 19, 20 
AIR 1962 SC 11101962 Supp 3 
SCR 36, Board of High School 
and Intermediate Education 
U. P., Allahabad v. Ghanshyam 
Das Gupta > 
AIR 1960 SC 247=(1960) 1 SCR 
981, M. Narasimhachar v. State 
of Mysore 23 
AIR 1950 SC 222=1950 SCR 
671, Province of Bombay v. 
Kusaldas Advani 20 
(1863) 14 C.B.N.S. 180=143 ER 
414, Cooper v. Wandsworth 
Board of Works 22 

M/s. V. C. Mahajan and R. N. 
Sachthey, Advocates, for Appellant in 
all the appeals; M/s. Bhimsena Rao 
and S. Ramachandran, Advocates (in 
C. A. No. 735 of 1968) and Mr. B. R. 
Agrawala, Advocate of M/s. Gagrat & 
Co. Advocates (in C. A, No. 1893 of 
1967) for Respondents. Respondent in 
person in C. A. No. 1894 of 1967. 

The following Judgment of the 
Court was delivered by 

PALEKAR, J:— These appeais 
raise a dommon question of law as to 
whether the State Government is en- 
titled to reduce the amount of pension 
and gratuity legally payable to its 
officers on their superannuation with- 
out giving a reasonable opportunity to 
the officers to show cause against the 
proposed reduction. 

2. In the first case the officer 
concerned is Shri K. R. Erry. He join- 
ed the Punjab P. W. D. Irrigation 
Branch as an Assistant Engineer in 
1926. In due course he was posted as 
a Central Designs Officer and remain- 
ed attached to the Central Designs 
Office first in the capacity of Deputy 
Director from 6-11-1951 to 30-4-1952 
and then as an Executive Engineer 
(Designs) from 1-5-1952 to 1-11-1955. 
He was promoted from P. S. E. Class II 
to P.S.E Class I with effect from 22-9- 
1954 and was confirmed as an Execu- 
tive Engineer with effect from 12-8- 
1955. Early in 1958, he was promoted 
to the rank of an officiating Superin- 
tending Engineer and was posted as 
Director of Central Designs. In No- 
vember, 1958 he retired from service 
on reaching the age of superannuation. 
Shortly, thereafter he was re-appoint- 
ed by the Government as a Professor 
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and Head of the Department of Civil 
Engineering in the Punjab Engineer- 
ing College, Chandigarh, which post 
he held for about 16 months. The 
question of his pension was taken up 
by the Government in the normal 
routine and on 29-7-1963, Government 
informed him that though he was en- 
titled to a superannuation penson of 
Rs, 423.05 n.p. per month and death- 
cum-retirement gratuity of Rs. 16,320/~ 
the Government was pleased to im- 
pose a cut of 20% in the pension and 
Rs. 2,000/- in the gratuity amount 
under Rule 6.4 of the Punjab Civil 
Services Pension Rules, since, in the 
opinion of the Government, the service 
record of Shri Erry was not satisfac- 
tory. It is an admitted fact that be- 
fore this cut was applied Shri Erry 
had not been furnished the grounds 
nor had he been given an opportunity 
to show cause against the proposed cut. 

3. The second case also runs 
on parallel lines. The officer concern- 
ed is Shri Sobhag Rai Mehta. He join- 
ed the Punjab Irrigation Department 
as a temporary Engineer in 1939 and 
was confirmed as Assistant Engineer 
in P.S.E. Class II in 1946. He was pro- 
moted to P.S.E. Class I and as an offi- 
ciating Executive Engineer in 1949. 
After a few months he was reverted as 
S.D.O. as he was declared unsuitable 
for the promotion by the Punjab Pu- 
blic Service Commission, Two years 
thereafter i.e. in 1951 he was again 
promoted as Officiating Executive En- 
gineer and confirmed as an Executive 
Engineer with effect from 1-9-1956. 
Thereafter he was promoted as an Of- 
ficiating Superintending Engineer with 
effect from 12-3-1959 and earned a 
year’s increment. On 12-12-1960 he 
attained the age of superannuation. As 
his pension papers were not finalized 
soon thereafter he was allowed to 
draw anticipatory pension in the sum 
of Rs. 190/- per month and Rupees 
6,158/- as death-cum-retirement gra- 
tuity pending. final disposal of his 
case. On 4-7-1964 Government decided 
that whereas the pension admissible to 
him under the rules was Rs. 211.35 n. p. 
per month along with death-cum-~ 
retirement gratuity of Rs. 8,211/- it 
was necessary to impose a cut of 15% 
in his pension under rule 6.4 of the 
Punjab Civil Services Rules, as in the 
opinion of the Government the er- 
vice record of Shri Mehta ‘was not 
Satisfactory. His pension was thus 
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reduced from Rs. 211.35 n.p. to Rupees 
179.60 per month. It is admitted that 
while applying the cut to the pension, 
no opportunity was given to Shri Meh- 
ta to show cause against the proposed 
cut. 


4, In the third case the officer 
concerned was Shri Khaushal Singh. 
He was appointed as an Agriculture 
Assistant in the Punjab Government 
in 1926. Thereafter, he worked in the 
Department of Agriculture in various 
capacities and finally in 1955 he was 
promoted to the post of District 
Agriculture Officer which was P.A.S. 
Class II post. He was confirmed in the 
post of the District Agriculture Cfficer 
with effect from 13-1-1958. Shri Khau- 
shal Singh also acted for sometime as 
the Deputy Director of Agriculture be- 
fore retirement on 10th November, 
1960 on reaching the age of superan- 
nuation. After his retirement the Ac- 
countant General, Punjab calculated 
and declared that he was entitled 
under the rules to be paid pension of 
Rs. 175.50 p. per month and death- 
cum-retirement gratuity amounting to 
Rs. 5,589/-. But on 7-10-1963 he was 
informed that his pension had becn 
reduced from Rs, 175.50 to Rupees 
180/~ per month and the amount of 
death-cum-gratuity of Rs. 5.589/~ had 
been forfeited by the Punjab Govern- 
ment. In this case also it is admitted 
that Shri Khaushal Singh had not 
been given any notice to show cause 
why his pension should not be reduce. d 
X gee haa gratuity for- 
eited. 


5. In all these three cases the 
aggrieved officers filed writ petitions 
in the High Court of Punjab at Chan- 
digarh. The principal contention was 
that pensionary benefits with the right 
to superannuation pension, which, it is 
admitted, included death-cum-retire- 
ment gratuity under the rules, were 
property to which the officers by rea- 
son of their service were entitled asa 
matter of right. They could not be de- 
prived of any part of that property 
without notice to show cause why the 
cut should not be imposed. 


6. The contention on behalf of 
the State was that .pensionnrry benefits 
were in the nature of a bounty anl 
under rule 6.4 clauses (a) & (b) of the 
Punjab Civil Services Rules (Pension 
Rules) it’ was open to the Government 
to impose a cut, if in the opinion of 
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the Government, the service record of 
the officers was not thoroughly satis« 
factory. It was also contended that the 
order imposing the cut was an admi- 
nistrative order and the Government 
wes not, therefore, bound to give notica 
to the officers about the proposed cut. 

Te The writ petitions of Shri 
Erry and Shri Mehta were heard to- 
gether by a Full Bench of the High 
Court and were disposed of by a com~ 
mon judgment on October 25, 1966. 
The High Court held by majority that 
the right to superannuation pension 
was a right vested in the Government 
servant and before that right is pre- 
judicially affected he is entitled to a 
notice to show cause against the pro- 
posed cut. In view of that finding the 
orders imposing the cut were quashed. 

8. The Writ Petition filed by 
Shri Khaushal Singh came on for 
hearing before a single Judge of the 
High Court on December 22, 1966. The 
learned Judge held that the case was 
covered by the decision of the full 
bench in the above two cases and the 
only order he could pass was to quash 
the order by which the State Govern- 
ment had imposed the cut in his pen- 
sion The State of Punjab went in ap- 
peal to the Division Bench of that 
court but, as was to be expected, that 
Pea was dimissed in limine on 8-3- 

9. The present three appeals 
are filed by the State Government 
nek the view taken by the Full 

ench. 


10. Much of the argument which 
would have been otherwise addressed 
to us has been cut short by a decision 
of this court in Deokinandan Prasad v. 
The State of Bihar, (1971) 2 SCC 330 
= (AIR 1971 SC 1409). It was a peti- 
tion under Article 32 of the Constitu- 
tion by which the petitioner maintain- 
ed that denial of pension was an in- 
fringement of his fundamental rights 
uncer Article 31 (1) and Article 19 (1) 
(f) of the Constitution. This court held 
that the right of a Government ser- 
vant to receive pension is property 
uncer Article 31 (1) and by a mere 
executive order the State did not have 
the power to withhold the same. It 
was also held that the claim to pension 
was property under Article 19 (1) (f) 
and was not saved by sub-article (5) of 
Article 19. In coming to this decision 
a number of cases of the Punjab High 
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Court were referred to and the view 
taken by that court in Shri Erry’s 
case, which is now in appeal before us, 
was affirmed, Mr. Mahajan who ap- 
peared before us on behalf of the 
State conceded that in view of the 
decision in Deokinandan’s case it was 
no longer open to him to contend 
that pension was a bounty. 
1i. Mr. © Mahajan, however, 
contended that the order of the State 
Government in applying the cut was 
an administrative order under R. 6.4 
of the Pension Rules and, therefore, 
the State Government was not liable 
to issue a notice to show cause against 
the proposed cut. It was pointed out 
that the State Government had in its 
possession the Confidential records of 
the officers and on a consideration of 
the same it was open to it to reduce 
the pension in its discretion, Tt was al- 
leged in the written statements filed 
in the petitions that their official care- 
ers were not without blemish, that 
there were ups and downs in their ser- 
vice and all these matters were con- 
sidered by the State Government he- 
fore applying the cut. It was conceded 
that these officers earned promotions 
and increments in due course of their 
Service but it was submitted that that 
did not prevent the State Government 
from applying the cut to the pension 
if, on a consideration of the official 
career as a whole, the officers were not 
entitled to unqualified approbation. 


12. Rule 6.4. of the Punjab 
Pension Rules is as follows: l 

"6.4 (a) The full pension admis- 
sible under the rule is not to be given 
as a matter of course, or unless the 
service rendered has been really ap- 
proved. 


(b) If the service has not been 

thoroughly satisfactory, the authority 
Sanctioning the pension should make 
such reduction in the amount as it 
thinks proper.” 
There are five notes appended to this 
rule. But wé are not concerned with 
the same in dealing with the general 
principle. 


13. Some indication was given 
in the written statements filed on be- 
half of the State suggesting that the 
eareers of the three officers were not 
thoroughly satisfactory. In the case of 
Shri Erry it was alleged that he had 
prepared the design of the Ghaggar 
Syphon and when the same was con- 
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structed in accordance with the de- 
sign, a defect was discovered to remedy 
which the Government had to spend 
an extra amount of rupees seven lakhs, 
The State Government was of the opi- 
nion that the defect was in the design 
and not the construction. So far as 
this allegation is concerned Shri Erry 
has given an answer. According to 
him the design for the Syphon was 
prepared by him under the able 
supervision and guidanceof his supe- 
riors viz. Shri Handa who was the 
Chief Engineer, Bhakra Canals and 
Shri R. K. Gupta, Chief Engineer, who 
held charge of the post of Director, 
Central Designs. Both these officers 
had signed the design in token of its 
correctness and approval. Shri Erry 
himself was not concerned with the 
later construction in accordance with 
the design. The construction was en~ 
trusted to Shri A. G. Kalha, Superin- 
tending Engineer, Bhakra Main Line 
and his allegation was that it was a 
constructional defect which caused 
loss to the Government and not the 
design. The matter was actually inves- 
tigated by a ‘Committee of Enquiry’ 
which consisted of three Chief En- 
gineers presided over by Shri S. D., 
Khunger, IS.E. General Manager, 
Bhakra Dam, and in the view of that 
Committee the defect was not in the 
design but in the construction. That 
finding was questioned by Shri Kalha 
and thereupon the Government set up 
a high-powered Commission presided 
over by Mr. Justice Dulat. Mr. 
Justice Dulat held contrary to the 
finding of the Committee of En- 
quiry, that the damage to the 
Ghaggar Syphon was due to faulty 
design and not due to faulty construc- 
tion. The complaint of Shri Erry is 
that in the enquiry before the high- 
powered Commission of Mr. Justice 
Dulat he was not even called to ex- 
plain how his design was right and the 
construction was wrong. Moreover, he 
contended it was wrong on the face of 
it to hold. him responsible for the de- 
sign when, in fact, the design wa’ not 
the sole creation of Shri Erry but also 
of the two high officers Shri Handa 
and Shri Gupta who had specifically 
examined and approved the design. It 
is the grievance of Shri Erry that 
while these two officers had retired 
and had been given their full pension 
it was wrong to blame Shri Erry for 
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the defect, if any. Indeed, the High 
Court could not possibly have under- 
taken an investigation into the blame- 


worthiness of Shri Erry in the Writ 
Fetition. But it is obvious that the 


finding of Mr. Justice Dulat that there 
was a fault in the design and not in 
the construction was a finding arrived 
at without giving an opportunity to 
the petitioner to explain. In other 
words, if the defect in the design of 
the Syphon was the sole reason for 
making a cut in the pension, Shri Erry 
would be justified in his contention 
that such a finding would have been 
appropriate only if his explanation had 
been obtained by Mr. Justice Dulat in 
the course of the enquiry or by the 
State Government before the cut was 
imposed, 

14. So far as Shri Mehta is 
concerned the State Government also 
gave an indication in para 5 of its 
written statement that Shri Mehta was 
involved in some official irregularities 
and these had attracted the comments 
of the Public Accounts Committee. We 
do not know what were the finding 
and whether those findings were arriv- 
ed at after notice to Shri Mehta. 


15. So far as the third officer 
namely Khaushal Singh is concerned 
Government stated in para 4 of its 
written statement that the State Gova 
ernment had suffered a loss of Rupees 
11.399.50 p. on account of irrecovera~ 
ble fertilizer loss issued by Shri Khau- 
shal Singh to bogus persons and also 
a further loss of Rs. 12,770/- on ac- 
count of irregularities committed by 
the petitioner in the purchase of seed 


that the State Government had insti- 
tuted any enquiry into these losses 
with a view to bring home the guili 
to Shri Khaushal Singh. 


16. 
respect of all the three officers con- 
cerned are undoubtedly serious. Buf 
they have remained mere allegaticns. 
The officers could have been propers 
ly charged for their delinquency. This 
was not done either when they were 
in service or after they retired. Were 
these matters taken into account, as 
the State Government claims to have 
done before the imposition of the cut 
it would have been only fair to have 
given an, opportunity to the officers to 
put forward their defence before de- 
priving them of a large share in their 


‘tin respect of the selection posts 


The above allegations in’ 


A.L R, 


already seen, are not mere bounty bufi 
property to which they were entitled. 
17. It was also alleged by the- 
State Government in the written state- ~ 
ments that apart from the major de- 
faults referred to above, the records of 
all the three officers showed that 
their careers were not altogether 
satisfactory and here and there 
there were drawbacks in- their 
career, In the case of Shri Erry 
it was pointed out that he was not al- 
Towed to cross the efficiency bar ton 
a year in 1953 and in the case of Shri 
Mehta he had been superseded by his 
juniors on a number of occasions. At 
the same time it cannot be ignored 
that in spite of some small set backs yl 
here and there in their long official! 
career these officers earned promo~' 
ticns and were selected on merit to fill 
high offices. Shri Erry started as an 
Assistant Engineer in Class II service 
and in due course was promoted as 
Executive Engineer in Class I service. 
At: the end of his career he was ape | 
pointed as a Superintending Engineer, 
the post being a selection post. Simi- 
lar is the case with Shri Mehta. The 
latter has pointed out that as early as 
6-4-1951 Government had framed rules | 
for the preparation of a ranking ors 
and”. 
under the rules no person could get a 
selection post unless he was fit and 
his record of service was satisfactory. 
He contended that the very fact that 
he got the selection post of Superin= 
tending Engineer on 11-3-1959 showed | 
that he was fit and his record of sere. 


: Vice was satisfactory. ; 
in the year 1959. It does not appear : 


18. Shri Khaushal Singh start 
ed his career as an Agriculture Assise 
tant in 1927 in class III service and in- 
1955 was promoted to a‘class Il post 
and appointed the District Agriculture 
Officer. He was confirmed in that post 
and also officiated for sometime as the 
Deputy Director of Agriculture. When 
the career of an officer is assessed as 
awhole the fact that an officer, 
though with some impediments in his 
Jong career, has obtained successive 
promotions to higher and yet higher 
posts may well raise the question whe- 
ther the State Government, at the time 
of granting him pension which is nor- 
mally determined by the years of 
Service and the last pay he receives at 
the end of his career, would be entitl-~ 
ed to forfeit rights acquired by length: 
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of service on the ground that faults, 
which, at the time, were either over- 
looked or condoned had now become 
so grave as to justify punishing him 
by inflicting a severe cut in the pension. 
It is not necessary for us to deal with 
this point here except to suggest that 
this aspect of the case could well have 
been urged by the officers before the 
Government if notice had been issued 
to them to show cause against the 
proposed cut and the State Govern- 
ment would have had necessarily to 
apply its mind to that question. 


19. In short it must be con- 
ceded that though the State Govern- 
ment may have had some material be- 
fore it for imposing a penalty by way 
of a cut in the pension it had failed to 
give a reasonable opportunity to the 
officers to put forward their defence 
or facts in extenuation before the cut 
was imposed. The case of Ridge v. 
Baldwin, 1964 AC 40 comes to mind 
in this connection. Baldwin who was 
the Chief Constable of the borough 
police force was prosecuted on grave 
charges. Donovan, J., the trial Judge 
made, while acquitting him, some ob- 
servations about his moral incompe- 
tence to afford leadership to the police 
force. Acting on this severe criticism 
by a Judge of the High Court the 
Watch Committee, entitled under Sec- 
tion 191 of the Municipal Corporations 
Act, 1882 to dismiss him on a charge of 
unfitness, dismissed him from. service. 
This dismissal practically at the end 
of his official career had the conse- 
quence of depriving him of his pen- 
sion. The House of Lords held that 
the order had to be set aside because 
Baldwin was not afforded an opportu- 
.nity to defend himself, though the sta- 
tute itself did not require any such op- 
portunity being given. 


20. 
sideration now is whether the orders 
imposing a cut in the pension should 
be set aside for the reason that the 
officers were not given reasonable op- 
portunity to show cause. The law on 
the point is not in doubt. Where a 
body or authority is judicial or where 
it has to determine a matter involving 
rights judicially because of express or 
implied provision, the principle of 
natural justice audi alteram partem ap- 
plies. See: Province of Bombay v. 
Kusaldas S. Advani, 1950 SCR 621 at 
p. 725 = (ATR 1950 SC 222) and Board 


The question for our con- 


State of Punjab v. K. R. Erry (Palekar J.) [Prs. 18-20] S. C. 839 


of High School & Intermediate Educa- 
tion, U. P. Allahabad v. Ghanshyam 
Das Gupta, 1962 Supp (3) SCR 36 
(AIR 1962 SC 1110). With the prolife- 
ration of administrative decisions in 
the welfare State it is now further 
recognised by Courts both in England 
and in this country, (especially after 
the decision of House of Lords in 1964 
AC 40) that where a body or authority 
is characteristically administrative the 
principle of natural justice is also lia- 
ble to be invoked if the decision of} 
that body or authority affects indivi- 
dual rights or interests and having 
regard to the particular situation it 
‘would be unfair for the body or au- 
thority not to have allowed a reason- 
able opportunity to be heard. See 
State of Orissa v. Dr. (Miss) Binapani 
Dei, (1967) 2 SCR 625=(AIR 1967 SC 
1269) and In re H. K. (An Infant), 
(1967) 2 QBD 617. In the former case 
it was observed at page 628 as follows: 
“An order by the State to the 
prejudice of a person in derogation of 
his vested rights may be made only in 
accordance with the basic rules of jus- 
tice and fairplay. The deciding autho- 
rity, it is true, is not in the position of 
a Judge called upon to decide an ac- 
tion between contesting parties, and 
Strict compliance with the forms of 
judicial procedure may not be insisted 
upon. He is however under a duty to 
give the person against whom an en- 
quiry is held an opportunity to set up 
his version or defence and an opportu- 
nity to correct or to controvert any 
evidence in the possession of the au- 
thority which is sought to be relied 
upon to his prejudice, For that pur- 
pose the person against whom an en- 
quiry is held must be informed of the 
case he is called upon ‘to meet, and the 
evidence in support thereof. The rule 
that a party to whose prejudice an 
order is intended to be passed is en- 
titled to a hearing applies alike to 
judicial tribunals and bodies of per- 
sons invested with authority to adju- 
dicate upon matters involving civil 
consequences. It is one of the funda- 
mental rules of our constitutional set- 
up that every citizen is protected i 
against exercise of arbitrary authority 
by the State or its officers. Duty to 
act judicially would therefore arise 
from the very nature of the function 
intended to be performed it need not 
be shown to be super-added. If there 
is power to decide and determine to 


a 
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the prejudice of a person, duty to act 
judicially is implicit in the exercise of 
such power. If the essentials of justice 
be ignored and an order to the preju- 
dice of a person is made, the order is 
a nullity. That is a basic concept of 
the rule of law and importance there- 
of transcends the significance of a 
decision in any particular case.” 
These observations were made with 
reference to an authority which could 
be described as characteristically ad- 
ministrative, At page 630 it was ob- 
served: | 


“Tt is true that the order is ad- 
ministrative in character, but even an 
administrative order which involves 
civil consequences as already stated, 
must be made consistently with the 
rules of natural justice after inform- 
ing the first respondent of the case of 
the State, the evidence in support 
thereof and after giving an opportu- 
nity to the first respondent of being 
heard and meeting or explaining the 
evidence.” 


21. This case and the English 
case in re H. K. (An Infant) (1967) 2 
QBD 617 were specifically referred to 
with approval in a decision of the 
constitutional bench of this court in 
A. K. Kraipak v. Union of India, (1970) 
1 SCR 457 = (AIR 1970 SC 150). 

22. It is, therefore, clear that 
the State in the case of these three 
officers could not have applied a cut 
in the pension of the officers without 
giving them a reasonable opportunity 
to make their defence. The rule which 
declares that even an administrative 
authority has to act fairly after giving 
an opportunity to the person whose 
rights and interests are affected by its 
decision is no more than an extension 
of the well-known rule which Courts 
in England had recognised in the 19th 
century. Cooper v. Wandsworth 
Board of Works (1863) 14 CBNS 180 
the Board, which had, under the Act 
of 1855, the authority to demolish any 
building constructed if the owner 
thereof had failed to give proper 
notice, was held bound to give the 
owner an opportunity of being heard 
before the demolition. It was contend- 
ed in that case by the Board that their 
discretion to order demolition was not 
a judicial discretion. But the Court 
decided ynanimously in favour of the 
owner, Erle C. J. held that the power 
was subject to a qualification repeated- 


State of Punjab v, K. R. Erry (Palekar J.) 
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Iy recognised that no man is to be de- 
prived of his property without his hav- 
ing an opportunity of being heard 
and that this had been applied “to 
many exercises of power which in 
common understanding would not be 
at all a more judicial proceeding than 
would be the act of the district board 
în ordering a house to be pulled 
down.” Willes, J. observed “that the 
rule was of universal application, and 
founded upon the plainest principles 
of justice.” In the case before us the 
Officers are being’ deprived of part of 
their property by applying a cut to 
the pension. Therefore, it was quite 
assential in all fairness and elementary. 
justice that they should have been 
given reasonable opportunity to show 
cause against the proposed action, 

23. Reference was made on 
behalf of the State to M. Narasimh- 
achar v. State of Mysore, (1960) 1 
SCR 981 = (AIR 1960 SC 247) and 
particularly the following observations 
at page 889. 

“Next the appellant contends that 
as his pension has been reduced to 
two thirds, he was entitled to notice 
in view of the provisions of Arti- 
cle 311 (2) of the Constitution, before 
the Government decided to inflict 
that punishment on him and that this 
was not done in the notice dated 
December 30, 1954, Itis enough to 
say that this contenton is also base+ 
Tess. Article 311 (2) does not deal with 
the question of pension at all; it deals 
with three situations, namely, (i) dis- 
missal, (ii) removal, and (iii) reduction 
in rank. The appellant says that the 
reduction in pension is equivalent ta 
reduction in rank. All that we need 
say is that reduction in rank applies 
to a-case of a public servant who is 
expected to serve after the reduction. 


-It has nothing to do with reduction cf 


pension, whch is specifically provided 
for in Article 302 of the Regulations. 
That article says that if the service has 
not keen thoroughly satisfactory the 
authority sanctioning the pension 
should make such reduction in the 
amount as it thinks proper. There is 
a note under this article, which says 
that the full pension admissible under 
the Regulations is not to be given as 
a matter of course but rather to be 
treated as a matter of discretion. It 
was under this article that the 
Government acted when it reduced 
the pension to two-thirds, Reduction 





| 
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in pension being a matter of discere- 
tion with the Government, it cannot 
therefore be said that it committed 
any breach of the Regulations in re 
ducing the pension of the appellant.” 
Particular reference was made to the 
last two or three sentences in the 
above observations for the contention 
that payment of pension was a matter 
of discretion with the Government. 
It is enough to say that the question 
did not arise in the case as to whe- 
ther pension is a bounty or property. 
Tn that case the appellant M. Narasim- 
hachar had been charged in respect 
of seven irregularities committed by 
hi when he held the post. An 
enquiry was held and six of the 
irregularities were found proved. A 
final notice was served on him to show 
cause why he should not be compul~ 
sorily retired and 50% of his pension 
should not be adjusted towards the 
amount due from him on account of 
the shortage caused by the irregu- 
larities. He did not show cause. 

the meantime he reached the age of 
superannuation and the Government 
passed an order directing that he be 
retired from service from the date on 
which he had reached superannuation 
and given a reduced pension of two-~ 
thirds of the pension to which he 
would be ordinarily entitled in view 
of the irregularities committed by 
him. One of his contentions was that 
Article 311 (2) applied to his case and, 
therefore, he was entitled to a notice 
before his pension was reduced ta 
two-thirds. To that the answer was 
that Article 311 (2) did not apply to 
him and under Article 302 of the 
Regulations, his pension was liable to 
be reduced at Government’s discretion, 
He had known what the charges 
were against him and what punish- 
ment was proposed to be inflicted 
upon him. Therefore, he was not in 
a position to complain that his pension 
was reduced without notice to him 


24. In the result we hold that 
the three writ petitions were correct- 
Iy decided by the High Court and the 
appeals must fai. They are dismis- 
sed with costs. 

f Petitions dismissed, 
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AIR 1973 SUPREME COURT 841 
(V 60 C 183) 


(From Allahabad: 1969 All LJ 590) 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

The Commissioner, Sales Tax, U. P, 
Appellant v. M/s. Suraj Prasad Gouri 
Shankar, Respondent. 

Civil Appeals Nos. 2086, 2087 (NT) 
of 1969, D/- 4-10-1972. 

Index Notes— U. P. Sales Tax 
Act (1948), Ss. 3, 3-A — Notification 
No. S. T. 1365/X-990- -1956, D/- 1-4- 
1960 — Sales of Khandsari effect- 
ed by a Commission Agent in the State 
must be considered as sales by the 
manufacturer himself and as such 
were outside the scope of S. 3 — Con- 
sequently it is. only ‘the Khandsari 
manufacturer in the State that could 
have been taxed in respect of the 
turnover relating) to those sales and! 
not the commission agent in view of 
the notification — (1967) 20 STC 501 
{Andhra Pra) and (1968) 21 STC 35 
(Mad) and (1971) 27 STC 109 (AII, 
Dist, (Para 4) 
Cases Referred: Chronological Paras 
(1971) 27 STC 109 (All), Commr. 

of Sales Tax v. Ganga Ram 
Ghurey Lal 
(1968) 27 STC 35 = (1968) 1 
Mad LJ 180, Ramalakshmana 
and Co. v. State of Madras 5 
(1967) 20 STC 501 = ILR (1968) 
Andh Pra 1126, Irri Veera Raju 
v. Commercial Tax Officer, 
Tadepalligudem 5 

The following Judgment of the 
Court was delivered by 

HEGDE, J.:— These appeals by 
special leave arise from the decision © 
of the Allahabad High Court in Sales 
Wax Reference No. 297 of 1967 on its 
file. In that case the High Court was 
considering a reference under Sec- 
tion 11 (1) of the U. P. Sales Tax Act 
1948 (hereinafter to be referred to as 
the Act). The question referred for 
the opinion of the High Court was: 

“Whether on the facts and in the 


circumstances of the case, the as- 
Sessee acting as Commission Agent 


was liable to pay Sales Tax in the 
years 1960-61 and 1961-62 on the turn- 
over of Khandsari sugar manufac- 
tured by his principals?” 

The assessee was carrying on the 
business of commission agency in 
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Varanasi. He is also a dealer in Oil- 
seeds and Kirana. In this case we 
are only concerned with his dealings 
in Khandsari sugar. In respect of 
the assessment years in question a 
dispute arose between him and the 
Sales Tax Officer as to his liability to 
pay tax on the turnover relating to 
Khandsari sugar sold by him as Com- 
mission Agent, on behalf of his prin- 
cipals who manufactured sugar in U. 
P. At this stage it may also be noted 
that the Khandsari Sugar with which 
we are concerned in this case was not 
subjected to any additional excise 
duty under the Addittional Duties of 
Excise (Goods of Special Importance) 
Act, 1957. 

2. The  assessee’s contention 
was that in view of the Notification 
No. S. T.- 1365/X-990-1956 dated April 
1, 1960, the turnover relating to 
Khandsari sugar manufactured in the 
State was liable. to tax as from April 
1, 1960 only at the point of sale by 
the manufacturer and that he not 
being a manufacturer was mot liable 
to pay any sales tax. On the other 
hand it was contended on behalf of 
the Department that in view of Sec- 
tion 3 of the Act the assessee was 
liable to pay Sales-tax in respect of 
his dealings in Khandsari sugar. 

3. It is not disputed that buf 
for the Notification referred to earlier 
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to pay sales tax in respect of his 
turnover relating to sale of Khandsari 
sugar in view of Section 3 of the Act. 
The only question that calls for an 
answer is whether in view of the Noti- 
fication referred to earlier he is not 
liable to pay the tax in question. The 
Notification so far as it is material 
for our purpose reads thus: 

“In exercise of the powers confer- 
red by Section 3-A of the U. P. Sales 
Tax Act, 1948 (U. P. Act No. XV of 
1948), as amended from time to time 
the Governor of Uttar Pradesh is 
pleased to: 

(i) Supersede, with effect from 
April 1, 1960 all the previous notifica- 
tiors so far as they relate to the goods 
mentioned in column 2 of the Schedule 
hereto and the rates of sales tax given 
in such notifications, and 

Declare that, with effect from 
April 1, 1960, the turnover in respect 
of the goods mentioned in column 2 
of the Schedule thereto shall be liable 
to tax only at the point of sale 
Specified in column 4 thereof and 
under the circumstances specified in 
column 3 thereof, 

(Gi) The Governor is further 
pleased to declare that as from April 
1, 1960, the rate of tax in respect of 
the turnover of individual goods 
mentioned in the aforesaid column 2 
shall be as mentioned against each 








the assessee would have been liable goods in column 5 of the Schedule 
(Contd. on Column 2) hereto: 
P 
SI. Name of goods. Circumstances under Point of Rate of i 
No. which to be taxed. sale. tax. 
l 2 8 4 5 
* Jk ork ok ak 
40 Khandsari sugar on which ad. (a) If imported from outside (a) Sale by 2 paise per 
ditional excise duty is not Uttar Pradesh. importer. rupee. 
leviable under the Additional f 
Duties of Excise (Goods of 
Special Importance) Act, 1957 (b) If manufactured in Uttar (b) Sale _ by do. 
or if leviable it has speci- Pradesh. manufac- 
fically been exempted from turer, 
such levy. 





4. Khandsari sugar with which 
we are concerned in this case was 
manufactured in U. P. That being so 
we are in agreement with the High 
Court that only the sales by the 
manufacturers are liable to be brought 
to tax ‘under the Notification. The 
Notification referred to earlier, in our 


opinion, takes the present case outside 
the scope of Section 3 of the Act. 
The sales effected by the Commission 
Agent in view of that Notification 
must be considered as sales by the 
manufacturer himself. Consequently 
it is only the manufacturer that could 
have been taxed in respect of the 
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turnover relating to those sales and 
not the Commission Agent. 


5. Mr. Karkhanis, the learned 
counsel for the appellant, relied on 
certain decisions rendered by some of 
the High Courts, namely, Irri Veera 
Raju v. The Commercial Tax Offi- 
cer, Tadapalligudem, (1967) 20 STC 
501 (Andh Pra), Ramalakshmana and 
Co. v. State of Madras, (1968) 21 STC 
35 (Mad) and Commissioner of Sales 
Tax v. Ganga Ram Ghuray Lal, (1971) 
27 STC 109 (All). None of those de- 
cisions have any bearing on the point 
in issue in this case. If at all, the 
ratio of the decision in Irri Veera 
Raju’s case (supra) runs counter to 
the arguments advanced on behalf 
of the appellant. 

6. We see no 
these appeals. These appeals 
accordingly dismissed with costs. 
hearing fee. 


substance in 
are 
One 


Appeal dismissed. 


AIR 1973 SUPREME COURT 843 
(V 60 C 184) 

K. S. HEGDE, JAGANMOHAN 

REDDY AND H. R. KHANNA, JJ. 


State of Rajasthan, Appellant v. 
M/s. Jaipur Udyog Ltd., Respondent. 

_ Civil Appeal No. 137 of 1969, D/- 
21-8-1972. 

Index Note :— (A) Central Sales 
Tax Act (1956), Ss. 10-A, 10 (b) — Ap- 
plicability. 

Brief Note :— (A) An assessee can 
be said to be guilty of an offence 
under Section 10 (b) only when he 
while purchasing the goods in ques- 
tion has made false representation 
that those goods are covered by the 
certificate of registration. Unless it is 
shown that he had made such a false 
representation, Section 10-A is not 
attracted. (Para 4) 

The following Judgment of the 
Court was delivered by 

HEGDE, J.:— We find no merit 
in this Appeal. The Respondent is 
carrying on the business of manufac- 
turing of cement at Sawai Madhopur 
under the name and style “Jaipur 
Udyog Limited? and is registered 
under Section 7 of the Central Sales 
Tax Act 1956 (which will herein- 
after be referred to as the Act). In 
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the certificate of registration the busi- 
ness of the Respondent was described 
as “wholly manufacture of cement.” The - 
Respondent claimed liability to pay 
tax at the preferential rate of 1 per 
cent. under Section 8 (1) read with 
Section 8 (3) (b) of the Act which in- 
cludes ‘machineries’. The Respon- 
dent purchased from outside the State 
of Rajasthan earth-moving machinery 
comprising bull-dozer, dumpers and 
tipping wagons during the period 
August 5, 1957 to March 31, 1959 on 
payment of tax under the Act at the 
preferential rate The Assessing 
Authority held that the Respondent 
was not entitled to have the benefit 
of the preferential rate of tax on the 
above-said purchases and imposed a 
penalty of Rs. 50,000/- under S. 10A of 
the Act. In Appeal the Deputy Com- 
missioner, Sales-Tax (Appeals) modifi- 
ed the order of the Assessing Autho- 
rity and reduced the penalty to Rupees 
28,000/- on the ground that no penal- 
ty could be imposed on purchases 
effected before October 1, 1958 when 
Section 10-A was brought into force. 

2. The Respondent filed a Re- 
view Petition before the Board of 
Revenue. That Petition was heard by 
a Division Bench. The Members form- 
ing the Division Bench differed in 
their conclusion as to whether the 
purchases in question were covered by 
the certificate given to the Respondent 
or not. One member took the view 
that they were covered by the certifi- 
cate but the other member took the 
view that the same was not covered 
by the certificate. In view of this dif- 
ference of opinion the matter was 
referred to the Chairman ofthe Board. 
The Chairman agreed with the view 
taken by one of the members that the 
purchases in question were not cover- 
ed by the certificate and as such the 
Respondent was not entitled to set 
the benefit of the preferential rate. 
Thereafter, at the instance of the Res- 
pondent, the Board referred to the 
High Court the following two ques- 
tions of law for its opinion: 


(1) Whether on the facts and cir- 
cumstances of the case the bull-dozers, 
dumpers and tipping wagons were 
chargeable with Sales Tax at the full 
rate or at the preferential rate under 
Section 8 (3) (b) of the Act. 


(2) Whether in the circumstances 
of the case penalty under Section 10A 
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of the Act can be imposed upon the 
dealer for non-payment of the tax at 
the full rate on the above goods. 
Both the Judges of the High Court ans- 
wered the first question in favour of 
the Respondent. In view of that conctu- 
sion the answer to the second question 
has to be in favour of the assessee., 


3. Section 10A (1) of the Ac 
reads: 

“If any person purchasing goods 
is guilty of an offence under cl. (b) on 
clause (c) or clause (d) of S. 10, the 
authority who granted tio him or, as 
the case may be, is competent to grant 
him a certificate of registration under 
this Act may, after giving him a rea- 
sonable opportunity of being heard, by 
order in writing, impose upon him by 
way of penalty a sum not exceeding 
one-and-a-half times the tax which 
would have been levied under this Act 
in respect of the sale to him of the 
goods if the offence had not been com- 
mitted: 

porvided that no prosecution for 
an offence under Section 10 shall he 
instituted in respect of the same facts 
on which a penalty has been imposed 
under this section.” 


4. We are told that the Res- 
pondent is guilty of an offence falling 
under Section 10 (b) which reads: 

“If any person ......... 
being a registered dealer, falsely re- 
presents when purchasing any class of 
goods that goods of such class are co- 
vered by his certificate of registra- 
Hon ........0006 at 
Now.the only question is whether the 
Respondent was guilty of falsely re- 
presenting, when purchasing the goods 
referred to earlier that those goods 
were covered by the certificate of re- 
gistration. Unless it is shown that he 
had made such a false representation, 
Section 10A is not attracted. Two Jud- 
ges of the High Court and one Mem- 
ber of the Board of Revenue have 
come to the conclusion that the Res- 
pondent was entitled to the preferen- 
tial rate which he claimed. That is the 
view of the law taken by them. Assum- 
ing, without deciding, that the view 
taken by them is incorrect, even then 
it is impossible to say under the cir- 
cumstances of the case that the Res- 
pondent was guilty of making any 
false representation. The view of the 
law, which he is contending for is sup- 
ported by the view taken by two Jud- 


Nagen Murmu v, 
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ges of the High Court and one Mem- 
ber of the Board of Revenue. Hence 
we fail to see how such a view of the 
law can be taken as false representa- 
tion. 

5. In view of our above con 
clusions it is not necessary for us to 
decide the first question referred to 
by the High Court. In the result this 
Appeal fails and is dismissed with 
costs. 

Appeal dismissed. 





AI 1973 SUPREME COURT 844 
(V 60 C 185) 
J. M. SHELAT, I. D. DUA AND 
H. R. KHANNA, JJ. 
, Nagen Murmu, Petitioner v. The 
State of West Bengal, Respondent. 
Writ Petn. No, 191 of 1972, DA- 
27-7-1972. ` 
Index Note: — (A) Maintenance of 
Internal Security Act (1971), S. 3 (1) 
(a) (ii) — Mere presence at a Naxalite- 
gun-recovery place, nor even the pvs- 
sibility of repetition of such presence 
is any act prejudicial to maintenance 
of public peace, (Para 1) 
Index Note: — (B) Maintenance 
of Internal Security Act (1971), S. 3 
(1) (a) Gi)—‘Public order’ means the 
even tempo of community life in a 
locality of a substantial section of soci- 
ety. AIR 1970 SC 814 and AIR 1966 
SC 740, Followed. (Para 1) 
Index Note: — (C) Maintenance 
of Internal Security Act (1971), S. 3— 
Past proximate conduct of a person is 
a relevant factor for ordering deten- 
tion if it has a rational connection with 
the necessity of detention. Thus deten- 
tion for a two year old solitary inci- 
dent must fail. AIR 1952 SC 350, Fol- 
lowed. | (Paras 2, 3) 
Index Note: — (D) Maintenance of 
Internal Security Act (1971), S. 10 — 
Delay in consideration of representa- 
tion—Effect. 


Brief Note: — (D) Detention is a 
Serious encroachment on personal 
freedom, State must therefore with 
reasonable dispatch consider the re- 
presentation of the detenu. Indifferent 
attitude delaying such consideration on 
the pretexts of the go-slow policy of 
State servants is an indifferent atti- 
tude which must be discountenanced. 

(Para 4) 
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Cases Referred: Chronological Paras 
AIR 1970 SC 814=1970 Cri Ld 
843, Sudhir Kumar Saha vy, - 
Commr, of Police, Calcutta i 
‘ATR, 1966 SC 740=(1966) 1 SCR 
709=1966 Cri LJ 608, Dr. Ram 
Manohar Lohia v. State of Bihar f 


‘ATR 1964 SC 334=1964-4 SCR 
921=1964 (1) Cri LJ 257, 
Rameshwar Shaw v. District 
Magistrate, Burdwan 

AIR 1952 SC 350=1952 SCR 756 
=1953 Cri LJ 146, Ujagar Singh 
v. State of Punjab 


The following Judgment of the 
.Court was delivered by 
~ DUA, J.:— In this petition under 
Art. 32 of the Constitution the peti~ 
tioner Shri Nagen Murmu challenges 
the order of his detention dated De- 
cember 24, 1971 made by the District 
Magistrate, Midnapore under S. 3, sub~ 
section (1) read with sub-section (2), 
of the Maintenance of Internal Secu- 
rity Act, 26 of 1971 (hereinafter call- 
ed the Act). The detenu was arrested 
pursuant to the order of detention on 
December 29, 1971 on which date the 
grounds of detention were also served 
on him. This fact was reported to the 
State Government on December 30, 
1971 and the detention order was ap- 
proved by the State Government on 
January 4, 1972. The detenu’s repre- 
sentation was received by the State 
Government on January 10, 1972 and 
was considered by it on February 19, 
1972. The grounds on which the de- 
tention order was passed are: 


“i. That on the midnight of 13/14- 
10-69, you along with nearly 200 others 
armed with a gun, bows and arrows, 
tangis and other deadly weapons 
raided the house of Jiban Krishna Das 
of village Jotdaris, P. S. Debra, shot 
the house owner to death, looted cash 
and ornaments worth about Rs, 2300/- 
and set fire to his house. 


2. That on 22-6-70 at about 04.00 
hours, you and some of your associa- 
tes including Gourkhai Mandi of Chak- 
mrityunjay, P. S. Debra, were found 
present without any reasonable excuse 
in the house of Bankim Chandra De 
of Shibarampur P. S. Debra at the 
time of recovery of a stolen gun from 
this place. This gun belonged -to Shri 
Kanai Lal Kauity of village Saldahari, 
P. S. Debra and it was forcibly taken 
away on 1-10-69 by the Naxalites.” 


Nagen Murmu v. State of W. B. (Dua J.) 


[Prs. 1-2] S. C. 845 


Ground no. 2, in our opinion, is wholly 
irrelevant and extraneous to the ob- 
ject or purpose of the detention order, 
Merely because the petitioner and his 
associates were found present without 
any reasonable excuse in the house of 
Bankin Chandra De at the time of the 
recovery of the stolen gun alleged to 
belong to Kanai Lal Kuity of village 
Saldahari from whom it had been for~ 
cibly taken away on October 1, 1969 
by the Naxalites could by no stretch 
be considered to be an act in any man- 
ner prejudicial to the maintenance of 
public order, It is indeed beyond our 
comprehension how any officer fully 
understanding the concept of mainten- 
ance of public order could consider 
the petitioners mere presence’ at the 
place of the incident to be an action 
raising the problem of the public 
order. It appears that the detaining 
authority had not fully grasped the! 
distinction between the concept of 
public order and of ordinary law and 
order or of ordinary violations of law. 
This distinction has been clearly 
brought out in a number of decisions 
of this Court fo which it is unneces- 
sary to refer in detail on this occasion 
(see Dr. Ram Manohar Lohia v. State 
of Bihar, (1966) 1 SCR 709 = (AIR 
1966 SC 740) and Sudhir Kumar Shah 
v. Commr. of Police, Calcutta, AIR 1970 
SC 814. Publie order has repeated- 
ly been described by this Court to be 
the even tempo of the life of the com- 
munity taking within its fold even a 
specified locality and a substantial sec- 
tion of the society as a whole. It may 
be pointed out that the object of mak- 
ing the impugned order of detention 
was to prevent the petitioner from 
acting in any manner prejudicial to 
the maintenance of public order. If, 
therefore, the mere presence of the 


petitioner in the house of Ban- 
kim Chandra De as alleged in 
ground no. 2 cannot be consider- 


ed to be an act -prejudicial to 
the maintenance of public order, the 
possibility of repetition of such an act 
could by no means be considered to 
fall within the purview of S. 3 (1) (a) 
(ii) of the Act. 

2. Coming to the first ground 
the incident which is the subject mat- 
ter thereof is said to have taken place 
on the midnight of October 13/14, 
1969. The impugned order was made 
on December 24, 1971, more than two 
years thereafter. This, in our opinion, 
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is far too remote for the purpose of 
raising any rational and reasonable in- 
ference of any apprehension of a re- 
petition of such an act so as to justify 
the petitioner’s detention. It may be 
pointed out that as held by this Court 
in Ujagar Singh v. State of Punjab 
and Jagjit Singh v. State of Punjab, 
1952 SCR 756 = (AIR 1952 SC 350) 
the past conduct or antecedent history 
of a person can appropriately be taken 
into account in making a detention 
order. It is indeed largely from prior 
events showing tendencies or inclina- 
tions of a man that an inference can 
be drawn whether he is likely in the 
future to act in a manner prejudicial 
to the maintenance of public order. 
But in order to justify such an infer- 
ence it is necessary to bear. in mind 
that such past conduct or antecedent 
history should ordinarily be proximate 
in point of time and should have a 
rational connection with the conclusion 
that the detention of the person is 
necessary. No doubt, it is both inex- 
pedient and undesirable to lay down 
any inflexible test as to how far dis~ 
tant the past conduct or the antece- 
dent history should be for reasonably 
and rationally justifying the conclu- 
sion that the person concerned if not 
detained may indulge in prejudicial 
activities. In Rameshwar Shaw v. Dis- 
trict Magistrate, Burdwan, (1964) 4 
SCR 921 = (AIR 1964 SC 334) after 
laying down what has just been said 
the Court observed that the detention 
of a person without a trial is a very 
serious encroachment on his personal 
freedom and so at every stage all ques- 
tions in relation to the said detention 
pe be carefully and solemnly consi- 
ered. 


3. In the case in hand, there fs 
nothing on the record from which it 
can be gathered that, though the soli- 
tary incident contained in the first 
ground occurred as far back as Octo- 
ber, 1969, there are cogent grounds 
from which it can be rationally in- 
ferred in December, 1971 that witha 
view to prevent the petitioner from 
acting in future in a manner prejudi- 
cial to the maintenance of public order 
it is necessary to make the impugned 
order of detention. In the return, in 
addition to the reference to the two 
grounds on which the order of deten- 
tion is based, it is stated in para 8 that 
the petitioner is an active member of 
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the CPI-ML group and he was a close 
associate of hard-core Naxalite lea- 
Gers, namely, Gangadhar Murmu and 
Baidyanath Murmu and others. This, 
in our opinion, does not in any way 
bring the solitary incident contained 
in ground no. 1 close to the time of 
the impugned order so as to justify the 
detention order. 


4. Tt was also argued on behalf 
of the petitioner that his representa~ 
ticn was not considered by the State 
Government with due expedition. The 
representation was made on January 
10. 1972 and the State Government 
considered it on February 19, 1972. 
Tke explanation given by the State 
Government in the counter-affidavit 
dated July 8, 1972 is: 


“(a) that the go-slow movement 
Taunched by the State Government em- 
ployees sometime back caused disloca- 
tion in office work, consequential in- 
erease in the pending work and delay 
in disposal. 


(b) that due to increase of the 
volume of work relating to detentions 
under the said Act there was conside- 
rable pressure of work and in conse~ 
quence whereof disposal of urgenf 
matters was also delayed. 


(c) that due to aforesaid grounds, 
movement of files was delayed and 
the records were not readily available 
and in this case was a delay of about 
38 days in considering the representa- 
tion of the petitioner.” 


This explanation, needless to point ouf, 
is so extremely vague with respect to 
the point of time of the go-slow move- 
ment and with respect to the details 
of the volume of work that we find 
it almost impossible to hold this ex- 
planation to be satisfactory. The liber- 
ty of an individual, it need hardly be 
emphasised, is a matter of great con- 
stitutional importance in our system 
of governance. The detention of an 
individual is thus a serious matter and 
in our view the State is expected and 
indeed enjoined by the Constitution to 
consider the representation of a de- 
teru under the Act with reasonable 
dispatch and a casual or indifferent 
attitude. with respect to the delay in 
this matter cannot be lightly counten~ 
anced by this Court. This order is also 
liable to be quashed on this ground. 





| passed by the 
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5. We set aside the impugned 
order of detention and direct that the 
petitioner be set at liberty forthwith 


Petition allowed. 





AIR 1973 SUPREME COURT 847 
(V 60 C 186) 
K K. MATHEW, J. 
Mritunjoy Pramanik, Petitioner v. 
The State of West Bengal, Respondent. 
Writ Petition No. 83 of 1972, D/- 


| 10-7-1972. 


Index Note: — (A) Maintenance 
of Internal Security Act (1971), Ss. 3, 
11—Detention under S. 3 would be 
illegal if the Advisory Board fails to 
submit its report to the Government 
within the time prescribed by S. 11 


| and there is delay in the consideration 


and disposal of the representation of 


| the detenu by the State Government. 


(Paras 4, 5) 


ORDER: — The petitioner chal- 
Tenges the validity of an order of 
detention and prays for the issue of 
a writ or order in the nature of ha- 
beas corpus and for releasing him from 
custody. 


2. The order of detention was 
District Magistrate, 
Nadia, West Bengal, on November 9, 


1971, in the exercise of his powers 


, under sub-section (1) read with sub- 
' section (2) of Section 3 of the Mainten- 


|! tention together with the 


ance of Internal Security Act, 1971 
(No. 26 of 1971) and the petitioner 
was arrested on November 10, 1971, 
in pursuance thereof. The order of de- 
ground 
thereof was served on him on the 
same day. On November 9, 1971, the 
District Magistrate duly reported to 
the State Government about the pass- 
ing of the detention order. The report 
was considered by the State Govern- 
ment and on November 19, 1971, the 
detention order was approved by the 
State Government and on the same 
day the State Government submitted 
a report to the Central Government 
in pursuance to the provisions of sub- 
section (4) of Section 3 of the Act to- 
gether with the grounds of detention 
and the other particulars, On Decem- 
ber 3, 1971, the State Government 
placed the case of the petitioner be- 
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Mritunjoy v. State of W. B. (Mathew J.) 


[Prs. 1-5] S. C. 847 


fore the Advisory Board under S. 10 
of the Act. On or about November 29, 
1971, the State Government in its 
Home Department (Special Section) 
received a representation from the 
petitioner. The representation was 
considered by the State Government 
and by its order dated January 14, 
1972, the representation was rejected 
but the Government forwarded it to 
the Advisory Board for its considera- 
tion. The Advisory Board after con- 
sideration of the materials placed be- 
fore it and the representation, sub- 
mitted its report to the State Govern- 
ment on January 20, 1972. The Advi- 
sory Board was of the opinion that 
there was sufficient cause for deten- 
tion of the petitioner. By an order 
dated January 24, 1972, the State 
Government confirmed the order 
of detention and it was communicated 
to the petitioner by its Memo dated 
January 24, 1972. 


3. Counsel for the petitioner 
raised several grounds challenging the 
validity of the detention order and 
supporting the prayer of the petitioner 
for release from custody. I think it 
necessary only to deal with the argu- 
ments of counsel in respect of the fail- 
ure of the Advisory Board to submit 
its report to the Government within 
the time prescribed by section 11 of 
the Act and the delay in the considera- 
tion and disposal of the representation 
of a petitioner by the State Govern- 
men i 


4. Section 11 of the Act enjoins 
that the Advisory Board shall, after 
considering the materials placed be- 
fore it, submit its report to the ap- 
propriate Government within ten 
weeks from the date of detention, In 
this case the date of detention was 
November 10, 1971; the Advisory 
Board submitted its report only on 
January 20, 1972. The report was not 
submitted to the Government within 
a 10 weeks as enjoined by the sec- 
ion. 





5. The representation made by 
the petitioner was received by the 
State Government on November 29, 
1971, but it was disposed of only on 
January 14, 1972. There is no satis- 
factory explanation for this delay in 
the counter-affidavit on behalf of the 
State Government. In the absence of 
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any explanation, I should hold that 
the representation was not disposed of 
by the State Government as early as 
practicable. The detention must be 
held to be illegal for these reasons, 
6- The writ petition is allowed. 
I have ordered the petitioner to be 
released from custody on July 5, 1972. 
Petition allowed. 





AIR 1973 SUPREME COURT 848 
(V 60 C 187) 
(From: Bombay)* 

Cc. A. VAIDIALINGAM, P. JAGAN 
MOHAN REDDY AND K. K., 
MATHEW, JJ. 

Zilla Parishad, Bhandara, Appel- 
lant v. Agriculture Produce Market 
Committee, Amgaon and others, Res- 
pondents. 

Civil Appeal No, 785 of 1972, Dj- 
30-3-1972. 

Index Note — Constitution of 
India, Art, 136 — Interference with 
interlocutory order of High Court — 
Supreme Court though normally does 
mot interfere with the interim direc- 
tions given by the High Court during 
the pendency of the main proceedings, 
in a fit case it grants relief. S.C.A. 
No. 223 of 1972 D/- 28-2-1972 (Bom) 


Reversed, (Para 5) 

M/s. C. K. Daphtary and M, N. 
Phadke, Sr. Advocates, (Mr. D. N. 
Misra, Advocate for M/s. J. B. Dada- 


chanji and Co., with them), for Ap- 
Pek Mr. A. Ss. Bobde, Sr, Advocate 
(M/s. G. L. Sanghi and A. G. Ratna- 
parkhi, ‘Advocates, with him), for Res- 
pondent No. 1. 


The Judgment of the Court was 
delivered by 


VAIDIALINGAM, J.= This ap- 
peal, by special leave, is against the 
order dated February 28, 1972 of the 
Bombay High Court (Nagpur Bench) 
T soo Civil Application No, 223 of 

. As the order appealed against 
fs an interlocutory order, it is not 
necessary to refer in any great detail 
to the circumstances under which the 


*(Spl_ Civil Appin. No. 223 of 1972, 
dated 28-2-1972 — Bom, (Nagpur 
Bench,) 
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writ petition has been filed in the 
High Court as well as the defence 
raised on behalf of the respondents. It 
is enough to state that the appellant in 
the writ petition filed by him under 
Art. 226 of the Constitution prayed 
for quashing the notification dated De~ 
cember 9, 1971 issued by the Director 
of Agriculture Market, Poona-l, pur- 
perting to be issued under Ss. 3 and 
4 (3) of the Maharashtra Agricultural 
Produce Marketing Act, and for cer= 
tain other consequential reliefs. Pend- 
ing the said writ petition, the appel- 
lant prayed for an interim order pro~ 
hiditing the respondents herein from 
enforcing the said notification and 
from interfering with the rights and 
properties of the appellant in respect 
of the Public Market at Amgaon, Gon- 
dia. The appellant had. already chal- 
lenged another notification dated May 
17, 1961 in Special Civil Application 
No, 222 of 1970, which was pending 
in the High Court. — 
3. In its order dated February 
28, 1972, the High Court issued notice 
the main writ petition to the res- 


- pondents and directed that Special 


Civil Application No. 223 of 1972 will 
be heard along with Special Civil Ap- 
plication No. 222 of 1970. Regarding 
tha prayer for interim orders, the High 
Court directed the appellant to deposit 
Rs. 80,000/- to cover the period from 
December 9, 1971 to March 31, 1972 
in State Bank, Bhandra, The ‘appel- 
lant was also allowed to recover the 
current year’s auction amount from the 
contractor, The order proceeds to state 
that there will be no interim order 
regarding the period after April 1, 
1972 and that the prayer for interim 
injunction is rejected. 

The main contention of Mr. 
C. K. “Daphtary, learned counsel on be- 
half of the appellant, is that the order 
of the High Court is very ambiguous 
and that after having directed the ap- 
pellant to deposit such a large amount 
of Rs. 80,000/~, it should have granted 
the interim reliefs asked for. 

5. Though, normally ‘this Court 
does not interfere with the interim 
directions given by the High Court 
during the pendency of the main pro- 
ceedings, still in the particular circum- 
stances of this case, this Court consi- 
dered it fit to grant special leave. But 
even a reading of the order makes it 
clear that there is no indication as to 
what purpose was sought to be served 
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by the appellant being made to de- 
posit the amount mentioned therein, if 
the High Court was not granting any 
interim relief, As mentioned earlier, 
there is a direction given to the ap- 
pellant to deposit certain amount, but 
at the same time interim relief after 
April 1, 1972 has been rejected. 

6. On behalf of the respon~ 
dents, it has been stated that the order 
of the High Court will have to be 
read with certain other proceedings 
which were either pending or have 
been disposed of by the High Court. 

7. In pursuance of the order of 
this Court dated March 13, 1972 the 
appellant has deposited the sum ‘of 
Rs. 80,000/- in State Bank, Bhandara. 

8. As mentioned earlier, it is 
not necessary for us to go into any 
great detail excepting to give the fol- 
lowing directions in modification of 
the order of the High Court. 

9. Pending the disposal of Spe- 
cial Civil Application No. 223 of 1972 
by the High Court, the Notification 
dated December 9, 1971, will stand 
Stayed only in respect of the cattle 
market, provided, the appellant com- 
plies with the following conditions: 

(1) The appeliant will deposit in 
the High Court of Bombay (Nagpur 
Bench), within one month from today, 
the entire realisations that may have 
been made by it in respect of the agri~ 
cultural produce from April 4, 1968 to 
March 31, 1972 

(2) The appellant will deposit in 
the Bombay High Court (Nagpur 
Bench) the amounts realised by it in 
respect of the auction held regarding 
the cattle market for the year 1972-73. 
This deposit is to be made within two 
weeks of the realisation of the amount 
by the appellant; and 

(3) The appellant will arrange to 
withdraw the amount of Rs. 80000/- 
already deposited in State Bank, Bhan- 
dara as per order of this Court dated 
March 13, 1972, and deposit the same 
in the Bombay High Court (Nagpur 
Bench) within two weeks from today. 

10. The first respondent will 
be entitled to withdraw on furnishing 
security to the satisfaction of the 
Registrar of the Bombay High Court 
(Nagpur Bench) the amounts mention~ 
ed in cls. (1) and (3) above. Regard- 
ing the amounts covered by cl. (2) 
above, parties are at liberty to apply 
to the High Court for suitable direc- 
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Ajit Kayal v, State of W. B. (H. R. Khanna J.) [Pr. 1] S, C. 849 


tion regarding the withdrawal of the 
amount deposited in the High Court. 

iL Learned counsel for both 
the parties are agreed that there must 
be a very early disposal of writ peti- 
tions Nos, 222 of 1970 and 223 of 1972 
in the High Court. The High Court, 
we dare say, will give suitable direc~ 
tions in this behalf and give both the 
petitions a very early and expeditious 
disposal. 

12. Tt is made clear that in case 
the appellant does not succeed in the 
writ petitions Nos, 222 of 1970 and 
223 of 1972, the first respondent will 
be entitled to the amounts referred to 
in the earlier part of the judgment, sub~ 
ject of course toany orders regarding 
stay that may be passed by the High 
Court and any orders passed by this 
Court, if the matter is brought here. 


13. The order of the High 
Court dated February 28, 1972 is ac- 
cordingly modified as indicated above, 
and the appeal disposed of according- 
ly, There will be no order as to costs. 

Order accordingly. 


AIR 1973 SUPREME COURT 849” 
(V 60 C 188) 
H. R. KHANNA, J. 
Ajit Kayal and others, Petitioners v. 
State of West Bengal, Respondent, 
Writ Petn, No. 32 of 1972, D/- 6- 
6-1972. j 
Index Note: — (A) West Bengal 
(Prevention of Violent Activities) Act 
(1870), S. 3—The inordinate and un- 
explained delay on the part of the 
Government in considering the repre- 
sentation made by the detenu against 
the detention order is fatal. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1623=W.P. No. 8 
of 1972, D/- 5-5-1972=1972 
Cri LJ 1034, Kantilal Bose v. 
State of West Bengal 2 
ORDER: On July 10, 1971 the 
District Magistrate Howrah passed an 
order under Section 3 of the West Ben- 
gal (Prevention of Violent Activi- 


ties) Act, 1970 (Presidents Act 
No. 19 of 1970) for the deten- 
tion of Ajit Kayal and others. 


In pursuance of that order Ajit 
Kayal was arrested on July 13, 1971. 
He has filed this petition under Article 
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32 of the Constitution through jail to 
challenge his detention. 

2. I have heard Mr. Lakshmi- 
narasu who argued the case amicus 
curiae on behalf of the petitioner and 
Mr. Chatterjee on behalf of the State 
of West Bengal and am of the opinion 
that the petition should be accepted 
on the short ground that there has 
been inordinate and unexplained delay 
on the part of the Government of 
West Bengal in considering the repre- 
sentation which was made by the peti- 
tioner against the detention order. 
The petitioner, as mentioned ear- 
lier, was arrested on July 13. 
1971. Representation made by the 
petitioner against the detention order 
was received by the State Gov- 
ernment on August 6, 1971 The said 
representation was considered by the 
State Government and was rejected 
on September 9, 1971. There thus elap~ 
sed a period of 34 days between the 
receipt of the representation of the 
petitioner and its disposal by the State 
Government. In the affidavit which 
was initially filed on behalf of the 
Government in opposition to the peti- 
tion, the above delay had not been ex- 
plained. When the case came up for 
hearing before me on May 24, 1972. I 
adiourned the matter till today to en- 
able the State Government to file affi- 
davit with a view to explain the said 
delay. Mr. Chatterjee on behalf of the 
State Government has stated at the 
hearing today that no affidavit has to 
be filed on behalf of the State Govern- 
ment to explain the delay. It would 
thus follow that the delay in the dis- 
posal of the representation made by 
the petitioner against the detention 
order has remained unexplained. The 
above delay, in my opinion, introduces 
an infirmity in the detention of the 
petitioner and he is entitled to be set 
at liberty on that ground. In the case 
of Kanti Lal Bose v. State of West 
Bengal (W.P. No. 8 of 1972, D/- 5-5- 
1972=(reported in AIR 1972 SC 1623), 
this Court referred to the earlier au- 
thorities on the point and came to the 
conclusion that a delay of 28 days be- 
tween the receipt of the petitioner’s 
representation and its consideration 
and rejection by the State Government 
was fatal. In the circumstances, I ac- 
cept the petition and direct that the 
petitioner be set at liberty. 

Petition allowed. 
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AIR 1973 SUPREME COURT 850 
(V 60 C 189) 


P. JAGANMOHAN REDDY AND 
K. K. MATHEW, JJ. 

M. Sambasiva Rao, Petitioner v. 
The Union of India and others, Res- 
pondents. 

Writ Petition No. 78 of 1972, D/- 
5-5-1972. 

Index Note: — (A) Criminal P.C. 
(i898), S. 344—An order of remand 
cannot be considered to be invalid 
merely because an accused bas not 
been produced before the magistrate. 
AIR 1971 SC 178 Followed. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1971 SC 178=(1971) 2 SCR 

147=1971 Cri LJ 244, Raj 
Narain v. Superintendent, Cen- 
tral Jail, New Delhi I 

Mr. Promod Swarup, Advocate. 
amicus curiae for Petitioner; Mr. R. N. 
Sachthey, Advocate (for No. 1) and Mr. 
P. Ram Reddy, Sr. Advocate, (Mr. P. 
Parameswara Rao, Advocate with him) 
(for Nos. 2 to 4) for Respondents. 

The following Judgment of the 
Court was delivered by 

P. JAGANMOHAN REDDY, J.:-— 
By this petition, the petitioner challen- 
ges his detention in committal proceed- 
ings in which 146 persons have been 
charged with various offences of cons- 
piracy, murder, abduction, ete. The 
petitioner’s complaint is that he and 
the other accused have not been pro- 
duced before a magistrate for remand, 
as required by the Criminal Procedure 
Code, but have been kept in jails and 
the remand orders have been passed 
in their absence, which, according to 
the petitioner, is illegal. This conten- 
tion, however, is not sustainable hav- 
ing regard to a Full Bench decisioni 
of seven Judges of this Court, report- 
ed in Raj Narain v. Superintendent, 
Central Jail, New Delhi 1971 (2) SCR 
147=(AIR 1971 SC 178) which by 
majority of five to two has held that 
the remand cannot be considered to 
be invalid merely because an accused 
has not been produced before the 
magistrate. 


2. The other complaint of the 
petitioner is that the committal pro- 
ceedings have been unduly delayed on 
some pretext or the other. The police 
have been giving excuses not only for 
his non-production but also for not 


KP/KP/D268/72/RSK. 


1973 


proceeding with the case. The learned 
advocate for the respondent State has 
taken us through the affidavit filed by 
the investigating officer in-charge of 
the case, and has pointed out the vari- 
ous difficulties in the committal pro- 
ceedings being commenced. In any 
case, he has given an undertaking that 
the case of Kanu Sanyal and Patnaik 
who are required for trial in other 
States will be separated if they are 
not available before the Ist June, 1972, 
for the committal proceedings to go on. 
The State will request the court to 
separate their cases and thereafter pro- 
ceed with the committal proceedings. 
In any case, on behalf of the State, he 
undertakes that these proceedings will 
commence by the 21st June, 1972, and 
that steps to proceed expeditiously 
would be taken. 

3. In view of the fact that the 
arrest and detention of the petitioner 
on the various charges is not illegal, 
this petition is dismissed. 

Petition dismissed. 





AIR 1973 SUPREME COURT 851 
(V 60 C 190) 
(From: Assam and Nagaland)* , 
‘ A. N. GROVER AND G. K. ' 
MITTER, JJ. 
_ Sockieting Tea Co. (Private) Ltd., 
Appellant v. Under Secretary to the 
Govt. of Assam and others, Respon- 
dents. 

Civil Appeal No. 1903 of 1971, D/~ 
22-3-1972. 

Index Note: — (A) Constitution of 
India, Art. 136—New Point — It is not 
possible in proceeding under Art. 136 
to allow new pleas to be raised for 
which no foundation is laid at earlier 
stages, (Para 7) 


Mr. D. Mookherjee. Sr. Advocate 


(M/s. S. K. Nandy and J. K. Barua: 


Advocates with him), for Appellant; 
Mr. Naunit Lal, Advocate (for Nos. 1, 
2, 4 and 5) and Mr. S. N. Chowdhury, 
Advocate (for No. 3), for Respondents. 

The following Judgment of the 
Court was delivered by 

GROVER, J:— This is an appeal 
by Special Leave from the Judgment 


*(Civil Rule No. 23 of 1967, D/- 1-7- 
1971—-Assam & Naga.) 
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Sockieting Tea Co. v. Govt. of Assam (Grover J.) [Prs. 1-5] S. C. 851 


of the Assam and Nagaland High 
Court. 


2. The appellant is an incor- 
porated company. It has a tea garden 
by the name of Dukhinhongra Tea 
Estate. This tea estate established a 
market on its own private land. This 
market is stated to have been func- 
tioning for about 100 years. When the 
market was under the administrative’ 
control of the Local Board, the appel- 
lant used to pay Rs. 1,000/- per year 
as licence fee. In 1959; The Assam 
Panchayat Act, 1959 came into force. 
The administration of this market 
vested in what is called Anchalik Pan- 
chayat constituted under the provisions 
of the Act. The Golghat East Anchalik 
Panchayat in a meeting held on the 
May 23, 1966 proposed an increase of 
the tax and the licence fee and decid- 
ed that the licence fee should be rais- 
ed to Rs. 7,000/- per annum. That pro- 
posal was accepted by the Government 
w.e.f, the financial year 1967. In the 
order itself, it was stated that the re- 
vised rate of licence fee shall be 
Rs. 7,000/-. 

3. The appellant filed a peti- 
tion under Article 226 of the Constitu- 
tion in the High Court. In the Writ 
Petition the main point which appears 
to have been raised is that the licence 
fee of Rs. 7,000/- per annum was not 
related to the services rendered by 
the local authority. The authority of 
the Panchayat to levy tax or fee in 
er of a market was also challeng- 
ed. 

4, From the judgment of the 
High Court it seems that the only 
point that was argued was that the 
imposition of licence fee could not be 
made without publication under Sec- 
tion 78 (4) of the Act, The High Court 
found no merit in that submission. 


5. Before us, Mr. Mukherjee, 
Learned Counsel for the appellant, has 
sought to raise certain points which 
were not raised either in the Writ 
Petition or in the High Court or even 
in the petition for Special Leave to 
this Court. He has invited our atten- 
tion to the statutory provisions under 
which the tax could be levied by the 
Anchalik Panchayat. Firstly, S. 75 may 
be referred to. It gives powers of 
taxation to the Gaon Panchayat and 
the Gaon Panchayat could leyy a tax 
on a house, supply of water, ete. a 
cess or fee on registration of cattle 
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etc. on licence for starting tea stalls, 
hotels, ete. and for private hats as 
prescribed. Section 79 provides: “In 
the areas which do not fall within the 
jurisdiction of any Gaon Panchayat, 
the Anchalik Panchayat shall exercise 
the powers given to the Gaon Pan- 
chayat in S. 78”. Section 78, the mar- 
ginal heading of which is “Powers of 
Gaon Panchayat to prohibit use of 
unlicensed markets” provides in sub- 
section (2) that “on the issue of order 
under sub-section (1) the Gaon Panch- 
ayat may grant within the focal limits 
of its jurisdiction a licence for the use 
of any land as a market and impose an 
annual tax thereon and such condi- 
tions as may be prescribed by rules.” 
Section 76 gives the powers of taxa- 
tion of Anchalik Panchayat but there 
is no mention about levying a tax on 
a hat or market in that section, In 
` exercise of the powers conferred by 
section 160 of the Act, the Assam Pan- 
chayat (Financial) Rules, 1960 were 
promulgated, Rule 15 says that the 
maximum rates for the following 
taxes, cess, rate, fees, etc., under Sec- 
tion 76 of the Act shall be as follows; 


(2)x X X X 
(3)x X X X 
(4)x x X X 


(5)x X X X 

“(6) Tax on Private Market fali- 
ing in areas directly administered at 
an annual rate not exceeding Rs. 7,000/ 
per annum.” 

6. The points, which Mr. 
Mukherjee has now sought to raise, 
are: 


(1) That rule 15 only gives rates 
and provides for the levy of taxes 
which are authorised by Section 76. In 
the present case, the Anchalik Pan- 
chayat could not have levied any tax 
under Section 76 because no such 
power is conferred on it by that sec- 
tion in respect of a Panchayat. It is 
only under the provisions of Ss.78 and 
79 that any tax can be levied if at all 
on a market. It is contended, therefore, 
that the entire levy was misconceived 
and the maximum rate of Rs. 7,000/- 
per annum could be imposed only 
under Rule 15 (6) which on the face 
of it is not applicable to the present 
case. 

(2) If the amount of Rs. 7,000/- 
is levied by way of licence fee, there 
isno correlation between the services 


Ganga Ram v. State of M. P. (Grover J.). [Pr. 1] 


AIB 
rendered by the Anchalik Panchayat 
and the amount of Rs. 7.000/-. 

Ci Now none of these points was 
raised at any stage before as has al- 
ready been observed and it is not pos- 
sible in this petition under Art. 136 of 
the Constitution to allow new points to 
þe raised for which no foundation was 
laid even in the Writ Petition. The only 
point which was argued has already 
been mentioned about non-publication 
as required by S. 78 (4) of the Act. 
Mr. Mukherjee has not been able to 
persuade us that there is any merit in 
thet point. 

8. The appeal, therefore, fails 
and it Is dismissed. But since the 
points, which Mr. Mukherjee has 
sovght to argue, are of law and have 
not been raised and decided by the 
High Court and are not being decided 
by us, we may make it clear that it 
‘will be open to the appellant to raise 
these points in any proceedings in 
which it may be open to do so. 

9. There will be no order as tg 


costs. 
Appeal dismissed. 





AIR 1973 SUPREME COURT 852 
(V 60 C 191) 
(From: Madhya Pradesh)* 
A. N. GROVER AND M. H. BEG, JJ. 
Ganga Ram, Appellant v. The 
State of Madhya Pradesh, Respondent. 
Criminal Appeal No, 161 of 1969, 
D/- 9-3-1972. 

Index Note: — (A) Evidence—Ap-~ 
preciation of — The mere circumstan- 
ance that the relations between the ac- 
cused and his superior were strained 
is not sufficient to establish that he is 
falsely implicated. (Para 6) 

Mr. K. R. Nagaraja. Advocate, 
M/s. K. L. Mehta and S. K. Mehta, 
Advocates of M/s. K. L. Mehta and 
Co., for Appellant; Mr. M. N. Shroff, 
Advocate for Mr. I. N. Shroff, Advo- 
cate, for Respondent. 


The following Judgment of the 
Court was delivered by 

GROVER, J.:— This is an appeal 
by special leave from the judgment of 


*(Criminal Appeal No. 223 of 1966, 
D/- 24-1-1966 — Madh. Pra.—G. 
Bench.) 
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the High Court of Madhya Pradesh. 
2. The appellant, Ganga Ram, 
was working as a village Postman af 
Porsa in District Morena in the State 
of Madhya Pradesh from July 1963 to 
May 1964. Fateh Singh PW 2 was the 
Postmaster in-charge of that Post Offi- 
ce. It is not disputed that on Novem~ 
ber 14, 1963 three money orders were 
entrusted to the appellant along with 
four bearing letters and a sum of Rs, 
90-30 for delivering the money cover- 
ed by the money orders, the details of 
which were as follows: 
i. Money ‘order dated November 
5, 1963; the amount being Rs. 30/-. 
2. Money order dated November 
6, 1963, the amount being Rs. 50. 
3. Money order dated November 
6, 1963, the amount being Rs. 10.30. 
The payment of these amounts was to 
be made by the appellant to the res- 
pective payees. He acknowledged the 
receipt of these documents in the 
book known as the Postman Book Ex- 
hibit P. 5. According to the prosecu- 
tion the appellant did not disburse 
these amounts to the payees and 
also misappropriated the amount 
which was realised on account of the 
bearing letters which came to Rupees 
1.20. He was therefore, tried on a 
charge under Section 409 of the 
Indian Penal Code for criminal breach 
of trust. The learned Trial Magistrate 
acquitted him mainly on the ground 
that the Postmaster was inimical to 
him and that the appellant had main~ 
tained all the time that he had made 
the payment of these amounts to the 
Postmaster. This, it was claimed by 
the appellant, was done on November 
18, 1963. Entries to this effect were 
made in the Book Exhibit P. 5 but 
the Postmaster did not sign those en- 
tries because his relations with the ap~ 
: pellant were greatly strained. The ap- 
pellant also submitted a report Ex~ 
hibit D. 1 to the Divisional Superin- 
' tendent, Post Office, on November 19, 
1963 in which he had mentioned that 
he had returned the money to the 
Postmaster on November 18, 1963 but 
the Postmaster did not acknowledge 
‘the receipt therefor. On the contrary 
` the Postmaster had not submitted any 
| report to the higher authorities prior 
to November 21, 1963, that the appel- 
lant had not returned the money to 
him till that date. The Magistrate was 
of the opinion that the case against 
' the appellant was doubtful. 





Ganga Ram v. State of M, 


P. (Grover J) [Prs. 1-3] 5. C. 853 


3. The State appealed to the 
High Court. The High Court consider- 
ed the evidence of Fateh Singh PW 2, 
the Postmaster, as also all the other 
witnesses and the documentary evi- 
dence which was produced at the trial 
Fateh Singh P. W. 2 had stated that the 
appellant never reported himself on 
duty on November 18, 1963. In fact 
according to him he was absent from 
November 14, 1963 to November 21, 
1963. According to the High Court the 
testimony of Fateh Singh was support- 
ted by the entries in the Error Book 
Exhibit P. 7 and Exhibit P. 10 as well 
as the report made by Fateh Singh on 
November 21, 1963, which was sub- 
mitted to the Inspector of Post Offices. 
The High Court relied on the evidence 
of Harbilas Singh P. W. 3, a postman 
at Porsa atthe material time and 
the evidence of lLakhansingh PW 5. 
All that Lakhansingh had stated 
was that Ram had ap- 

ith the request 
that he should ask the Postmaster to 
give him his salary and thereupon he 
requested the Postmaster in this be- 
half but the Postmaster told him that 
the appellant had yet to account for 
Rs. ot given to him in connection 
with the money orders and, therefore, 
his pay could not be given to him. 
Ganga Ram, the appellant, did not at 
that time allege that he had already 
returned the amount of Rs. 91/- to the 
Postmaster. According to the High 
Court, if there had been any truth in 
the defence of Gangaram that he had 
paid all the money to the Postmaster 
on November 18. 1963 he was bound 
to have mace a good deal of noise 
about it and told everybody that the 
Postmaster was refusing to sign the 
relevant entries in the Book. PW 10 is 
another witness on which the High 
Court relied. That witness stated that 
in his presence the Postmaster had 
said that Ganga Ram had to account 
for a sum of Rs. 91.50 on account of 
money orders and in cross~examination 
he further stated that Ganga Ram 
kept quiet and did not protest and say 
that the amount in question was not 
due from him. It is not necessary to 
refer to all other evidence on which 
reliance was placed. As regards the en- 
tries in the Postman’s Book Exhibit 
P. 5, the High Court pointed out that 
the appellant had admitted that the 
Book had remained with him ‘till No- 
vember 22, and was seized from him 
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when he was placed under suspension. 
The High Court came to the conclusion 
that the appellant had not reported 
himself to the Postmaster on Novem- 
ber 18, 1963 and had not handed over 
the amount in question to him. Nor 
he had asked him to acknowledge the 
receipt thereof in the Postman’s Book. 
The High Court considered it signifi- 
cant that in the cross-examination of 
prosecution witnesses, other than Fateh 
Singh, ro questions were asked on 
this point. 

4, The main reliance on behalf 
of the appellant in the High Court was 
placed on his own statement and on 
the report Exhibit D. 1 which he made 
on November 19 to the superior 
postal authorities. In that report his 
main grievance was that the Postmas~ 
ter had not given him his pay and that 
he had also been abusing him and 
treating him in a very bad manner. 
He complained that with this kind of 
attitude on the part of the Postmaster 
it was becoming difficult for him to 
carry on with his work. It was then 
stated “Even after taking Rs. 90.30 np. 
he did not put his signature on the 
books. Under such circumstances had 
I not approached your honour, then 
where I should have gone. Kindly 
issue orders for payment of my pay 
and for taking my return so that I 
may pass properly these days of soar- 
ing prices”. The High Court, however, 
did not attach any importance to the 
allegations made in this complaint. 
After considering the entire evidence 
the High Court had no doubt that the 
appellant had not been able to satisfy 
the Court that he had returned the 
amounts in question to the Postmas- 
ter. 

5. On behalf of the appellant a 
good deal of attempt has been made 
to show that he was the victim of the 
machinations of the Postmaster who 
had been persistently hostile to him 
and had been making complaints 
against him in season and out of season. 
The Postmaster had given chronologi~ 
cally the complaints which he had 
been making against the appellant. Ac- 
cording to him he used to hand over 
money orders to the appellant which 
were received from the Department 
but the appellant refused to perform 
his duties. This was the position on 
September 5, 1963. On September 9. 
1963 he “called for his explanation but 
he did not submit his report regarding 
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returning the mail. The appellant was 
censured on September 9, 1963. AN 
these facts were written in the Error 
Book. On September 10, 1963 when 
the appellant did not return the mail 
in time he again called for his expla- 
nation. It is not necessary to go over 
all the details, but finally about the 
present incident he had made an entry 
in the Error Book on November 19. 
According to that entry the appellant 
was declared absent from duty as he 
did not return after his beat. In this 
report it was stated that there was 
a good deal of hue and cry on the 
part of the public because the mail and 
money orders were not being deliver- 
ed properly by the appellant. 

6. It istrue that the relations be- 
tween the appellant and the Postmas- 
ter were strained, It is possibly so 
bezause the appellant was not carry- 
ing out his duties properly. It is 
equally possible that some kind of 
bad relationship had developed be- 
tween him and his superior for rea-| 
sons which are not quite clear from 
the record. But that circumstance 
alone is not sufficient to establish that 
the appellant had paid the amounts in 
question to the Postmaster and that 
he was deliberately denying the 
receipt thereof to falsely implicate 

There is absolutely no evidence 
or material from which it could be 
established that this amount was paid 
by the appellant to the Postmaster. 
The evidence which was produced, 
particularly, relating to his conduct 
on November 18, and which has been 
fully considered by the High Court 
shows that he did not take any effec- 
tive steps to protest against the atti- 
tude of the Postmaster by not sign- 
ing the entry relating to the re~ 
ceipt of the alleged payment of 
the amounts in question. it is pointed 
out on behalf of the appellant that he 
went to lodge a report with the police 
bu: that report was not recorded. 
Apart from his own statement there 
is no material or evidence on which 
the Court can be satisfied that he 
made any such attempt. At any rate, 
he could have made some statement 
before the witnesses considered by 
the High Court or gone and informed 
other respectable people in the village 
that the Postmaster was behaving in 
that manner and that he apprehended 
some injury at his hands. We are satis- 
fied that there is no such infirmity in 
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the reasoning or conclusion of the 
High Court which would justify inter- 
ference in exercise of our extraordi- 
nary powers under Article 136 of the 
Constitution. This appeal fails and it 
is dismissed. The appellant is on bail. 
He shall surrender to the Bail Bond 
and serve out the remaining period of 
his sentence. 


Sirsi Municipality v. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 855 
(V 60 C 192) 

S. M. SIKRI, C. J., A. N. RAY, D. G 
PALEKAR, S. N. DWIVEDI AND 
M. H. BEG, JJ. 

Sirsi Municipality by its President. 
Sirsi, Appellant v. Cecelia Kom 
Francis Tellis, Respondent. 

Civil Appeal No. 330 of 1967, D/- 
18-1-1973. | 

Index Note:— (A) Bombay Dis- 
trict Municipal Act (3 of 1901), S. 46 (g) 
— Sirsi Municipality Rule 143 — Un- 
heard dismissal void. 

Brief Note :—— (A) Dismissal by 
the Municipality without reasonable 
opportunity for defence hearing is 
void. Employee is entitled to declara- 
tion, The Rule imposes mandatory 
obligation. Dismissal could be: only 
by written order after recording writ- 
ten statement which could have been 
tendered. Case law discussed. 

(Para 32) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1828 = (1971) 2 
SCC 192 = 1971 Supp SCR 
510 = 1971 Lab IC 1129, 
Indian Air Lines Corpn. v. 


Sukhdeo Rai 20, 22, 23, 
42 
(1971) 2 All ER 1278. Malloch v. 
Aberdeen -Corpn. 28 
AIR 1970 SC 1244 = (1970) 2 


SCR 250 = 1970 Lab IC 1044, 
Executive Committee of U. P. 
State Warehousing Corpn. Ltd. 
v. Chandra Kiran Tyagi 20, 
21, 42 
AIR 1967 SC 1269 = (1967) 2 
SCR 625, State of Orissa v. 
Dr, (Miss) Binapani Dei 43 
AIR 1966 SC 282 = (1965) 3 
SCR 453, Caleutta Dock Labour 
Board v. Jaffar Imam 2 
AIR 1966 SC 1364 = (1966) 3 
SCR 40, Mafatlal Naraindas v. 
Divisional Controller, S. T. C. 
24, 26 
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AIR 1964 SC 847 = (1964) 5 

SCR 528, Life Insurance Corpn. 

of India v, Sunil Kumar 

Mukherjee 24, 47 
AIR 1964 SC 1680 = (1964) 3 

SCR 55, S. R. Tewari v. Dis- 
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trict Board, Agra 24, 
1964 AC 40 = (1963) 2 WLR 
935, Ridge v. Baldwin 28, 45. 


(1958) 1 All ER 322 = (1958) 1 
WLR 181, Barber v, Manchester 
Hospital Board 28, 31 
(1957) 1 WLR 594 = (1957) 2 
All ER 129, McClelland v. 
Northern Ireland General 
Health Services Board 
(1956) 3 All ER 939 = (1957) 2 
WLR 106, Vine v. National ` 
Dock Labour Board 
(1929) 1 KB 450 = 78 LJKB 
20, William Bean and Sons v. 
Flaxton Rural Council 39 
(1899) 1 QB 444 = 68 LJQB 560, 
Yabbicom v. King 39 
1898-2 QB 91 = 67 LJQB 782, 
Kruse v. Johnson 39 
(1891) ILR 13 All 171 = 1891 
ao te 48, Queen Empress vV. 


dao Pis CBNS 180 = 32 LJCP 
185, Cooper v. Board of Works 
for Wandsworth District 44 
The Judgment of the Court was 
delivered by 


RAY, J. (for himself and on be- 
half of SIKRI, C. J. and PALEKAR 
and DWIVEDI, JJ.) :— The question 
which falls for determination in this 
appeal by special leave is whether the 
respondent is entitled to a declaration 
in a-suit filed by her that her dismis- 
sal by the appellant Municipality 
referred to as the Municipality was il- 
legal and void. 


28, 31 


28, 30 


44 


2. The respondent was an em~ 
ployee of the Municipality. Her ser- . 
vices were terminated by a resolution 
dated 23 March, 1955. She was dis- 
missed from service. She filed this 
suit for a declaration that the reso~ 
lution of the Municipality dismissing 
her from service was void and that 
she continued to be in service of the 
Municipality and was, entitled to 
emoluments from the date of the 
resolution up to the date of the suit. 


3 The Municipality is govern- 
ed by the Bombay . District * Munici- 
palities Act, 1901 referred to as the 
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Act. Section 46 of the Act provides 
that the Municipality shall make 
rules in respect of matters enumerat- 
ed in that section. Clause (g) of Sec- 
tion 46 empowers the Municipality to 
frame rules regulating inter alia 
the period of service, the conditions of 
of service ete. 5 

4, Rule 183 framed by the 
- Municipality provides that except 
in the case `of Chief Health Officer 
and the Engineer every Municipal 
officer or servant is liable to be dis- 
charged at one month's notice. 
Rule 183 was not invoked by the 
Municipality in the present appeal. 
Therefore, Rule 183 is out of consi- 
deration, 

5. Rule 143 of the Municipality 
provides two things. First, no officer or 
servant shall be dismissed without a re~ 
asonable opportunity being given to 
him of being heard in his defence. 
Any written statement tendered shall 
be recorded and written order shall 
be passed thereon. Second, every order 
of dismissal or confirming dismissal 
shall be in writing and shall specify the 
charge or charges brought, the defence 
and the reasons for the order. 


6. Some time in February 
4955 one Nayak brought his wife 
Nagamma to Pandit Cottage Hospital 
administered by the Municipality. 
Nagamma was admitted to the mater- 
nity section. On 15 February 1955 
Nagamma died. 

T. Nagamma’s husband com- 
plained to the Municipality against the 
negligence of the staff of the hospital 
as the cause for the death of Nagamma. 
The Civil Surgeon held an enquiry. 
He gave a finding that the death of 
Nagamma was not due to the negli- 
gence of the staff. There was public 
agitation for a fresh enquiry. 

8. On 7 March 1955 the Muni- 
` pality passed a resolution appointing 
a committee of four persons to hold 
an enquiry into the cause of the 
death of Nagamma and the alleged 
negligence of the staff of the hospital. 
The committee recorded the state- 
ments of several persons. The com- 
mittee submitted its report to the 
Municipal Council, 

9. On 23 March 1955 a meet- 
ing of the Municipal Council was held. 
The respondent alleged that though the 
consideråtion of the report of the sub- 
committee and the taking of a decision 
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thereon were not included in the 
agenda of that meeting, yet the Pre- 
sident of the Council sent a notice to 
the respondent. The communication 
to the respondent was to the effect 
that if had come to the notice of the 
President that the death of Nagamma 
was due to the negligence of the res- 
pondent, and, therefore, she was to 
appear before the Municipal Council 
at 4 p. m. on 23 March 1955 and give 
her ‘explanation. The respondent re- 
ceived a notice on 23 March, 1955 at 
about 10.30 a. m. She sent her reply 
denying her negligence. The respon- 
dent also stated that if it was neces~ 
sary for her to explain anything she 
should be asked questions in writing 
and she would give her answers in 


10. The respondent did not ap- 
pear before the Municipal Council at 
4p.m. The respondent came.to the 
Municipal hall at about 6 p. m. By that 
time. the Municipal Council had passed 
a resclution dismissing the respondent 
from service. The President asked the 
respondent what her statement was 
about negligence. The respondent did 
not make any oral statement. The res- 
pondent insisted that the charge 
against her should be given in writ- 
ing and that she would reply in writ- 
ing. The Municipality did not accede 
to the respondent’s request. The re- 
solution of the Municipality was com- 
municated to the respondent on the 
same day. The respondent handed 
over charge on 24 March 1955. 


11. Broadly stated, the two 
contentions of the respondent were 
these. First, Rule 143 of the Munici- 
pality was violated. She was noi 
given a reasonable opportunity of de- 
fending herself against the charge. 
Second, the resolution was passed by 
the Municipality on a day when tha 
agenda before the Municipality did 
not contain any subject of dismissal 
of the respondent. On these grounds 
the respondent filed a suit for a decla- 
ration that the resolution was illegal 
that the status of the respondent as 
mid-wife in the hospital remained un-s 
affected and that the respondent was 
an employee of the Municipality as 
before. The respondent claimed other 
reEefs. 

12. The contention of tbe 
Municipality on the other hand was 
that the rules and bye-laws of the 
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Municipality were only for the guid- 
ance of the Municipality and that the 
respondent could not challenge the re~ 
solution or action of the Municipality 
on the ground of violation of rules 
and bye-laws. 

13. The High Court upheld 
the findings of the trial Court and the 
first Appellate Court that the respon- 
dent was not given a reasonable 
opportunity of defending herself 
againt the charge on which she was 
dismissed and that the Municipality 
thus violated Rule 143. The High 
Court however did not accept the 
finding of the Courts below that the 
Municipal Council was not competent 
to pass the resolution on the ground 
of want of notice on the agenda. The 
High Court also set aside the findings 
of the Courts below that the charge 
had not been proved against the Tes- 
pondent. The High Court found that 
the resolution of the Municipality was 
clearly in violation of Rule 143 and 
declared it as invalid and inoperative. 
The High Court maintained the decla- 
ration that the respondent was deem~ 
ed to have continued in service from 


the date of dismissal to the date of 


the suit. 

14. Counsel on behalf of the 
Municipality contended that the res- 
pondent was not entitled to any de- 
claration. In short, it was said on be- 
half of the Municipality that if the 
dismissal was wrongful the remedy 
lay in damages. oe ? 

15. The cases of dismissal of a 
servant fall under three broad heads. 
The first head relates to relationship 
of master and servant governed 
purely by contract of employment. 
Any breach of contract in such a case 
is enforced by a suit for wrongful dis- 
missal and damages. Just as a con- 
tract of employment is not capable 
of specifice performance similarly 
breach of contract of employment is 
not capable of finding a declaratory 
fudgment of subsistence of employ- 
ment. A declaration of unlawful ter- 
mination and restoration to service 
in such a case of 
employment would be indirectly an 
instance of specific performance of 
contract for personal services. Such 
a declaration is not permissible under 
the law of Specific Relief Act. 

16. The second type of cases off 
master and servant arises under Indus- 
trial Law, Under that branch of law 


egal it may be. 


contract of. 
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a servant who is wrongfully dismiss- 
ed may be reinstated. This is a spe- 
cial provision under Industrial Law. 
This relief is a departure from the 
reliefs available under the Indian Con- 
tract Act and the Specific Relief Act 
which do not provide for reinstate- 
ment of a servant. 

17. The third category of cases 
of master and servant arises in regard 
fo the servant in the employment of 
the State or of other public or local 
authorities or bodies created under 
statute. 

18. Termination or ‘dismissal 
of what is described as a pure contract 
of master and servant is not declared 
to be a nullity however wrongful or 
The reason is that 
dismissal in breach of contract is re- 
medied by damages. In the case of 
servant of the State or of local autho- 
tities or statutory bodies, courts have 
declared in appropriate cases the dis~ 
missal to be invalid if the dismissal is 
contrary to rules of natural justice or 
if the dismissal is in violation of the 
provisions of the statutes. Apart from 
the intervention of statute there would 
not be a declaration of nullity in the 
case of termination or dismissal of a 
servant of the State or of other local 
authorities or statutory bodies. 

19. The courts keep the State 
and the public authorities within the 
limits of their statutory powers. Where 
a State ora public authority dismisses 
an employee in violation of the man- 
datory procedural requirements or on 
grounds which are not sanctioned or 
supported by statùte the courts may 
exercise jurisdiction to declare the act 
of dismissal to be a nullity. Such impli-~ 
cation of public employment is thus 
distinguished from private employ- 
ment in pure cases of master and ser- 


‘vant. 


20. Counsel on behalf of the 
municipality relies on the decisions of 
this Court in Executive Committee of 
U. P. State Warehousing Corpn. Ltd. 
v. Chandra Kiran Tyagi, (1970) 2 
SCR 250 = (AIR 1970 SC 1244) and 
Indian Airlines Corporation v. Sukh- 
deo Rai (1971) 2 SGC. 192 = (AIR 
1971 SC 1828) in Support of the con- 
tention that even in cases of statutory 
authorities or bodies a dismissal would 
only sound in damages and not entitle 
the dismissed servant to the relief of 
a declaratory judgment agdinst the 
order of dismissal or termination, 
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21. In Tyagi’s case, (1970) 2 
SCR 250=(AIR 1970 SC 1244) (supra) 
the Warehousing Corporation was com- 
petent to make regulations not incon- 
sistent with the Agricultural Produce 
(Development and Warehousing) Cor- 
` poration. Act, 1956. The Warehousing 
Corporation framed regulations. Regu- 
lation 11 dealt with termination of the 
service of an employee other than by 
way of punishment. Regulation 16 dealt 
with penalties imposed on servant. 
Regulation 16 (3) stated that no punish- 
ment other than fine, censure or post- 
ponement of increments or promotion 
was to be imposed on an employee 
without giving him an opportunity for 
tendering an explanation in writing 
and cross-examining the witnesses 
against him and of producing evidence 
in defence. Tyagi in that case com- 
plained that at the enquiry he was not 
given opportunity to adduce evidence 
in defence and the persons from whom 
the Enquiry Officer gathered infor- 
mation were not tendered for cross- 
examination. The question for consi- 
deration by this Court in that case 
was whether the dismissal of Tyagi 
could support the grant of a declara- 
tion that the dismissal was null and 
void and that Tyagi was entitled to be 
reinstated. This Court held that an 
order made in breach of regulation 16 
(3) was not in breach of any statutory 
obligation. It was also held in Tya- 
gi’s case (supra) that the relevant Act 
did not ‘guarantee any statutory sta- 
tus to Tyagi’ nor did it ‘impose any 
obligation’ on the Warehousing Cor- 
poration in the matter of dismissal. 
The ratio in Tyagi’s case (supra) was 
that violation of regulation 16 (3) was 
a breach of terms and conditions of 
relationship of master and servant and 
the master was liable for damages for 
wrongful dismissal. This Court did not 
find any violation of statutory obliga- 
tion in Tyagi’s case (supra). 

22. In the Indian Airlines Corpn. 
case, (1971) 2 SCC 192 = (AIR 1971 
SC 1828) (supra) Sukhdeo Rai was 
suspended on certain charges, Later 
on he was found guilty of thcse char- 
ges in an enquiry. He was thereafter 
dismissed. .He filed a suit alleging that 
the enquiry had been conducted in 
breach of the procedure laid down by 
regulations made by the Corporation 
under section 45 of the Act, and, there- 
fore. the dismissal was illegal and void. 
The High Court held that the Corpora- 


AIR. 


tion was under a statutory obligation 
to observe the proceđure laid down in 
the regulations and gave the relief of 
a declaratory judgment. This Court set 
aside the declaration granted by the 
High Court. The ratio in Indian Air- 
lines Corporation case, was stated thus: 

*The employment of the respon- 
dent not being one to an office or sta- 
tus and there being no obligation or 
restriction in the Act or the rules sub- 
ject to which only the power to ter~ 
minste the respondent's employment 
could be exercised, could the respon- 
dent contend that he was entitled to 
a declaration that the termination of 

is employment was null and void?” 


23. In the Indian Airlines Cor- 
poration case, (1971) 2 SCC 192=(AIR 
1971 SC 1828) (supra) regulations 
framed under Section 45 of the Act 
were said by this Court to be terms 
and conditions of service but the same 
did nct constitute a statutory restric- 
tion as to the kind of contracts which 
the Corporation could make with the 
servants or the ground on which it 
could terminate. The dismissal in that 
case was found to be wrongful and not 
to fall within the vice of infraction of 
Statutory limitation or statutory obli- 
gation. 


24. This Court in S. R. Tewari 
v. District Board, Agra, (1964) 3 SCR 
55 = (AIR 1964 SC 1680) Life Insur- 
ance Corpn. of India v. Sunil Kumar 
Mukherjee (1964) 5 SCR 528 = (AIR 
1964 SC 847) Calcutta Dock Labour 
Board v. Jaffar Imam (1965) 3 SCR 463 
=(AIR 1966 SC 282) and Mafatlal 
Waraindas Barot v. Divisional Control- 
Ter, 5.T.C. (1966)3SCR 40=(AIR 1966 
SC 1364) dealt with power of statu- 
tory authorities and bodies to dismiss 
Servants. These decisions establish 
that the dismissal of a servant by sta- 
tutory including local authorities or 
bodies in breach of the provisions of 
the statutes or orders or schemes made 
under the statute which regulate the 
exercise of their power is invalid or 
ultra vires and the principle of pure 
master and servant contractual rela- 
tionship has no application to such 
cases, 


; 25. In Tewari’s case (1964) 3 
SCR 55=(AIR 1964 SC 1680) (supra) 
this Court said that dismissal, removal 
or reduction of an officer or servant 
might be effected under the rules only 
after giving the servant a reasonable 
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opportunity of showing cause against 
the action proposed to be taken. This 
Court held in Tewari’s case (supra) 
that in three instances a dismissed 
employee might in appropriate cases 
obtain a declaratory judgment that the 
dismissal was wrongful. Those three 
instances are: first, cases of public 
servants falling under Article 311 (2) 
of the Constitution; secondly, cases fal~ 
ling under the Industrial Law and, 
thirdly, cases where acts of statutory 
bodies are in breach of mandatory obli~ 
gation imposed by a statute. 

26. In Mafatlal Naraindas 
Barot’s case, (1966) 3 SCR 40=(AIR 
1966 SC 1364) (supra) this Court held 
that the order of termination was bad 
in law since it contravened the provi- 
sions of clause 4 (b) of the regulation 
and also the principles of natural jus- 
tice. 

27. This Court has held in the 
decisions referred to that the dismissal 
or termination of the services of em- 
ployees without complying with the 
provisions of statute or scheme or 
order is invalid. This Court has quash- 
ed the orders of dismissal and granted 
appropriate declarations. 

28. There have been recent 
English decisions on this subject. These 
are Vine v. National Dock Labour 
Board, (1956) 3 All ER 939; Barber wv- 
Manchester Hospital Board, (1958) 1 
All ER 322; Ridge v. Baldwin 1964 AC 
40; Malloch v. Aberdeen Corpn. (1971) 
2 All ER 1278 and McClelland v. Nor- 
thern Ireland General Health Services 
Board (1957) 1 WLR 594. 


29. These decisions indicate 
that statutory provisions may limit the 
power of dismissal. Where such limita- 
tion is disregarded a dismissal may be 
held invalid. In this respect employ- 
ment under statutory bodies differs 
from ordinary private employment. 
Where a public body is empowered to 
terminate employment on specified 
grounds or where a public body does 
not observe the procedure laid down 
by legislation eg. improperly delega- 
tes power of dismissal to another body 
the courts have declared such dismis~ 
sal from public employment to be in~ 
valid. 

30. The cases of a statutory 
status of an employee can also form 
the subject matter of protection of the 
rights of an employee under the sta~ 
tute. In Vine’s case, (1956) 3 All ER 
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939 (supra) the removal of Vine’s 
name from the register was held to 
be a nullity. The statutory scheme of 
employment was held to confer on the 
worker a status. An unlawful act of 
the Board was found to be interference . 
with status. The status of the dock 
worker was recognised by this Court 
in Jaffar Imam’s case (1965) 3 SCR 
453 = (AIR 1966 SC 282) (supra). In 
Jaffar Imam’s case (supra) the termi- 
nation of the employment in breach 
of clause 36 (3) of the scheme made 
by the Central Government in exercise 
of the power conferred on it by Sec- 
tion 4 (1) of the Dock Workers (Regu~ 
lation of Employment) Act 1948 was 
held to be bad. The ground given by 
this Court was that before any disci~ 
plinary action was taken under cls. 36 
(1) and (2) of the scheme in Jaffar 
Imam’s case (supra) the person con- 
cerned was to be given an opportunity 
to show cause as to why the proposed 
action should not be taken against him. 


31. Again in Barbers case 
(1958) 1 All ER 322 (supra) under the 
memorandum issued by the Minister 
of Health the Hospital Board was not 
to carry into effect the dismissal of 
a consultant before a certain appeal 
procedure had been completed. Barber 
was dismissed without the prescribed 
procedure being followed. It was held 
that despite the ‘strong statutory fla- 
vour attaching to the plaintiffs con- 
tract’ this was an ordinary contract be~ 
tween master and servant. The House 
of Lords in McClelland’s case, (1957) 
1 WLR 594 held that the dismissal of 
the plaintiff by the Board in that case 
on the ground of redundancy of staff 
was not one of the grounds specified 
in the terms and conditions of service. 
It was found that the dismissal could 
be on specified grounds e.g. gross mis- 
conduct. A declaration was granted 
in favour of McClelland on an origi- 
nating summons as to whether the 
agreement of service was validly ter- 
minated. It was not a case of a Gov- 
ernment servant. There was no ques- 
tion of breach of statutory provisions. 
The employment was based on con- 
tract. The Court found that the ex- 
press power of the Board did not in- 
clude reduction on the ground of: re- 
dundancy. The Court spelt out secu- 
rity of status in employment, The 
legal basis of the decision ih McClel- 
Jand’s case (supra) is that the post was 
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terminable only on certain specified 
grounds. 

32. In the present appeal, the 
pre-eminent question is whether the 
dismissal is in violation of Rule 143. 
Rule 143 imposes a mandatory obliga- 
tion. The rules were made in exercise 
lof power conferred on the municipality 
by statute. The rules are binding on 
the municipality. They cannot be 
amended without the assent of the 
State Government. The dismissal of 
the respondent was rightly found by 
the High Court to be in violation of 
Rule 143 which imposed a mandatory 
obligation. The respondent was dis- 
missed without a reasonble opportu- 
nity of being heard in her defence. 
The dismissal by the municipality was 
without recording any written state- 
ment which might have been tender- 
ed. The dismissal by the municipality 
was without written order. The dis- 
|missal was ultra vires. 

33. For the foregoing reasons 
the High Court was correct in declar- 
ing the dismissal of the respondent to 
be illegal and void. The appeal is 
therefore dismissed. In view of the 
fact that this Court directed the 
appellant would in any event pay the 
respondent’s costs, the respondent will 
be paid these costs. _ i 

BEG, J.: 34. The facts of the case 
before us, which are so clearly set out 
in the judgment of my learned Brother 
Ray, need not be repeated by me. I 
respectfully concur with what has 
fallen from my learned brother. I 
would, however, like to add some ob~ 
servations on two aspects of the case 
before us. 

35. Firstly. if was suggested, 
on behalf of the Municipality, that the 
local authority had some kind of dis- 
pensing power which could enable it to 
override R. 143 inthe circumstances of 
the case before us. Rule 143 of the 
Sirsi Municipality, reads as follows: 

“Rule 143 (1). No officer or servant 
be dismissed without a reasonable op- 
portunity being given to him of being 
heard in his defence. Any written de- 
fence tendered shall be recorded and 
written order shall be passed thereon. 

(2) Every order of dismissal or 
confirming a dismissal shall be in 
writing and shall specify the charge 
or charges brought, the defence and 
the reasons for the order”. 

36. * This suggestion was based 
on the provisions of Section 26, sub- 


A.T, E, 


sec. (8) of the Bombay District Muni- 
cipal Act 1901 (hereinafter referred to 
as “the Act”, which has really nothing 
to do with any general power to dis- 
pense with the application of any rule. 
All that Section 26, sub-sec. (8), em~ 
powers the Council to do is to take up 
a matter for consideration and dis~ 
cussion with the permission of the 
presiding authority even though it 
may not have been tabled on the noti- 
fied agenda for the meeting. This 
provision reads as follows: 


*26 (8). Except with the permis~ 
sion of the presiding authority, which 
permission shall not be given in the 
case of a motion or proposition to 
modify or cancel any resolution within 
three months after the passing there- 
of. ro business shall be transacted and 
no proposition shall be discussed af 
any general meeting unless it has been 
mentioned in the notice convening such 
meeting or, in the case of a special 
general meeting, in the written request 
for such meeting. The order in which 
any business that may be transacted 
or any proposition that may be dis- 
cussed at any meeting in accordance 
with this sub-section shall be brought 
forward at such meeting, shall be de- 
termined by the presiding authority, 
who in case it is proposed by any 
member to give priority to any par~ 
ticular item of such business, or to 
any particular proposition shall put 
the proposal to the meeting and be 
guided by the majority of votes given 
for or against the proposal”. 


37. Section 26, sub-sec. (8), 
seems initially to have been relied 
upon only to meet the argument that 
the impugned resolution could not be 
passed in the absence of a previous 
notice of it to the Members of the 
Council. The competence of the Muni~ 
cial Council to pass the resolution dis- 
missing the respondent depended more 
on compliance with Rule 143 made 
under Section 46 of the Act than on 
Sec. 26 (8) of the Act. Compliance 
witk such a rule could not be dispens~ 
ed with by the Council or its presiding 
cute under Section 26 (8) of the 


38. The mode and conditions of 
appointment, punishment, and dismis~ 
sal of officers and servants of the 
Municipality were meant to be regu- 
lated by rules which had to be approv- 
ed by the State Government in the 
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case of the City Municipalities and by 
Commissioner in other cases before 
they could become binding or be al- 
tered. Bye-laws could be made on 
certain specified subjects only after 
the previous sanction of the State Gov- 
ernment or the Commissioner, as the 
case may be, given to them. Neither 
rules nor bye-laws of the Municipality 
could be made or altered unilaterally 
by it. Both operated as laws which 
bound the local authority. This was 
clear from the provisions of Ss. 46 and 
- 48 of the Act. ` 


o 3D In Yabbicom v. King, (1899) 
L QB 444 it was said: 

“The District Council could not 
control the law, and bye-laws pro- 
perly made have the effect oflaws; a 
public body cannot any more than 
private persons dispense with laws that 
have to be administered, they have no 
dispensing power whatever”, 

Again, in William Bean & Sons v. 
Flaxton Rural Council, (1929) 1 KB 
450 at p. 467, Sankey, L. J., held that 
a local authority has “no power” to 
contravene its own bye-laws properly 
made. In Kruse v, Johnson. (1898) 2 
QB 91 Lord Russel pointed out that a 
bye-law has the “force of law” within 
the sphere of its legitimate operation. 

40. Therefore, quite apart from 
the basic character of Rule 143 as a 
procedural protection against un-merit~ 
ted punishment by dismissal of ser- 
vants of the Municipality, I think that 
the local body was not competent to 
act upon the assumption that it had 
any power to dispense with compli- 
ance with this rule so long as it stood 
unaltered, 

43. Secondly, the question arose 
whether the violation of Rule 143, 
which admittedly took place, made the 
dismissa] of the respondent merely il- 
legal, for which award of damages was 
sufficient remedy, or made it void 
and ineffectual. so that a declaration of 
the rights of the respondent as a ser- 
vant of the Municipality could also be 
given despite the provisions of S. 21 
Specifice Relief Act. It is true that, 
ordinarily, a Court will not give a 
declaration which will have the effect 
of enforcing a contract of personal ser- 
vice and will restrict relief to the in- 
jured party to damages for breach of 
contract, But, the principles which are 
applicable to the relation.of a private 
master and a servant, un-regulated by 
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statute, could not apply similarly to 
the case of a publie statutory body 
exercising powers of punishment fet- 
tered or limited by statute and rele- 
vant rules of procedure. 

42. Although Indian Airlines 
Corporation v. Sukhdeo Rai, 1971 Supp 
SCR 510=(AIR 1971 SC 1828). which 
was cited on behalf of the appellant, 
could perhaps be distinguished on 
facts, I am unable -to reconcile the 
decision of this Court in the case of 


- (1970) 2 SCR 250=(AIR 1970 SC 1244) 


with our view in the case before us. In 
Tyagi’s case (supra) as in the case be- 
fore us, no express statutory provi- 
sion was contravened by the impugn- 
ed dismissal, but a rule, made under 
powers conferred by statute, which 
protects the servant concerned from 
punishment by way of dismissal con~ 
trary to rules of natural justice, was 
violated. If a guaranteed “statutory 
status” means only an express statu~ 
tory protection, such as the one found 
in Art. 311 of the Constitution, and a 
rule made under a statutory power is 
not enough to confer it, there was none 
either in Tyagi’s case (supra) or in the’ 
case before us. An express statutory 
provision or guarantee is not the only 
basis of a mandatory duty or obliga- 
tion. It can be imposed either by a 
rule made in exercise of a statutory 
power or it may arise by implication 
when exercising a quasi-judicial func- 
tion. 

43. Even where there was no 
specific rule on the subject. like R. 143 
in the case before us, this Court has 
held that violation of implied rules of 
natural justice, in exercise of a quasi- 
judicial statutory power, results in a 
legally void decision. It was so held 
because the obligation to observe rules 
of natural justice was imperative in 
such a situation. In State of Orissa v. 
Dr. (Miss) Binapani Dei, (1967) 2 SCR 
a R 1967 SC 1269) this Court 
said: 


“The rule that a party to whose 
prejudice an order is intended to be 
passed is entitled to a hearing applies 
alike to judicial tribunals and bodies 
of persons invested with authority to 
adjudicate upon matters involving 
civil consequences. It is one of the 
fundamental rules of our constitutional 
set up that every citizen is protected 
against exercise of arbitrary ‘authority 
by the State or its officers, Duty to 
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act judicially would, therefore. arise 
from the very -nature of the function 
intended to be performed, it need not 
be shown to be super-added. If there 
is power to decide and determine to 


the prejudice of a person, duty to act 


judicially is implicit in the exercise of 
such power. If the essentials of jus- 
tice be ignored and an order to the 
prejudice of a person is made, the order 
is a nullity. That is a basic concept of 
the rule of law and importance there- 
of transcends the significance of a 
decision in any particular case”. 

This principle would be equally ap- 
plicable to local Government bodies 
which fall within the definition of 
“State” given in Article 12 of the Con- 
stitution. 

44. Byles, J., in Cooper v. The 
Board of Works for Wandsworth Dis- 
trict, (1863) 14 CBNS 180 said long 
ago about the primordial character of 
.the opportunity to be heard before 
punishment: 

“The laws of God and man both 
give the party an opportunity to make 
his defence, if he has any. I remem- 
ber to have heard it observed by a 
very learned man. upon such an oc 
casion, that even God himself did not 
pass sentence upon Adam before he 
was called upon to make his defence. 
‘Adam’ (says God) ‘where art thou? 
Hast thou not eaten of the tree where- 
of I commanded thee that thou shouldst 
not eat”. 

Such a principle has been described as 
a principle of “universal jurispru- 
dence” by Mahomood, J., in Queen Em- 
press v. Pohpi, (1891) ILR 13 All 171. 

45. In 1964 AC 40 at p. 65 
Lord Beid observed (at page 71): 

“The authorities on the applicabi- 
lity of the principles of natural justice 
are in some confusion and so I find it 
necessary to examine this matter in 
some detail. The principle audi alteram 
partem goes back many centuries in 
our law and appears in a multi- 


tude of judgments of judges of 
the highest authority. In modern 
times opinions have sometimes been 


expressed to the effect that natu- 
ral justice is so vague as to be 
practically meaningless. But I would 
regard these as tainted by the peren- 
nial fallacy that because something 
cannot be cut and dried or nicely 
weighed or measured therefore it does 
not exist. The idea of negligence is 
equally insusceptible of exact defini- 


Asal. R. 


tion but what a reasonable man would 
regard as fair procedure in particular 
circumstances and what he would re- 
gard as negligence in particular circum=< 
stances are equally capable of serv- 
ing as tests in law, and natural justice 
as it had been interpreted in the courts 
is much more definite than that. It 
appears to me that one reason why the 
authorities on natural justice have been 
found difficult to reconcile is that 
insufficient attention has been paid to 
the great difference between various 
kinds 
sought to apply the principle. What 
a minister ought to do in considering 
objections to a scheme may be very 
different from what a watch com- 
mittee ought to do in considering whe- 
ther to dismiss a chief constable. So I 
shall deal first with eases of dismissal. 
These appear to fall into three classes, 
dismissal of a servant by his master, 
dismissal from an office held during 
pleasure, and dismissal from an office 
where there must be something against 
a man to warrant his dismissal”. 


46. The case before us undoubt~ 
edly falls within the category of cases 
where dismissal must be based upon a 
decision arrived at quasi-judicially 
about a wrong done by the servant. 
This elementary and basic procedural 
safeguard flows not merely from an 
implied rule of natural justice. but, in 
the case before us, it is actually em- 
bodied in a rule which we cannot in- 
terpret as anything other than a legal 
limitation or fetter on the power of 
the Municipal authority to dismiss. It 
constitutes a condition precedent to a 
valid decision to dismiss whether con- 
tained in a resolution or an order of 


‘the local authority. As the local Gov~ 


ernment authority had failed to see 
that a mandatory duty, embodied in a 
basic rule, had been carried out, the 
resulting decision must necessarily be 
held to be void. 


41. If the decision to dismiss 
the respondent was void and inopera- 
tive in law, there seems no reason 
why a declaration to that effect be not 
granted, Such a case would be cover- 
ed by the principles laid down by this 
court in: (1964) 5 SCR 528=(AIR 1964 
SC 847) and (1964) 3 SCR 55=(AIR 
1964 SC 1680). This could not be a case 
in which damages for a simple breach 
of. contract could afford adequate 
relief. Damages could not wipe off the 


of cases in which it has been -- 
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stigma attached to the record of the 
servant. The law requires that, before 
the future of a servant is allowed to 
be marred by a blot on the record of 
the servant concerned, rules of natu- 
ral justice must be complied with. 

48. I, therefore, concur with 
the judgment and the order proposed 
by my learned Brother Ray. 

Appeal dismissed. 
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The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.= This ap-~ 
peal, by special leave, by the State OE 
U. P. is directed against the judgment 
and order dated 8-5-1969 in Criminal 
Appeal No. 199 of 1969 (Referred No. 21 
of 1969) allowing the appeal of the 
four eet respondents herein, and 
setting aside the conviction recorded 
against them by the learned Civil and 
Sessions Judge, Hardoi, under S. 302 
and S. 302 read with S. 34 LP.C. 

2. - The four respondents herein 
were tried by the Civil and Sessions 
Judge for the offence of committing 
the murder of Sikander Khan on Octo- 
ber 16, 1967. After the filing of this 
appeal, the second respondent, Ishitisq 
Khan is reported to have been mur- 
- dered and hence the appeal as against 
him has become infructuous. 

3. In this appeal by the State, 
we are at present concerned only with 
Iftikhar Khan, son of Mohammad 
Hasan, Anwar Khan, son of Moham- 
mad Hussan Khan and Syeed Khan. 
son of Rafiq Hussain Khan, who are 
respondents one, three and four res- 
pectively. 

4, The prosecution case was as 


9, 32 


22 


l _ follows: 


All the respondents and the deceased, 
Sikander Khan, are residents of vil- 
Jage Garhi Chand. Iftikhar Khan and 
Anwar Khan, respondents one and 
three. herem, are real brothers and the 
other two respondents are their asso- 
ciates, About two years or so, prior 
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to the murder of Sikander Khan, 
Aqil Khan. a brother of respondents 
of one and three, was murdered. In 
connection with the said murder, the 
deceased, Sikander Khan, Ilyas Khan 
and two or three others were tried. 
However, they were acquitted about 
ten months prior to this incident. On 
October 16, 1967 the day on which 
Sikander Khan was murdered, a case 
of attempted murder of Tlyas Khan 
was pending against respondents one 
and two herein. Both of them had 
been released on bail about a month 
pricr to October 16. 1967. Respon- 
dents one and three strongly suspected 
that Sikander Khan was responsible 
for the murder of their brother, Aqil 
Khan, though there has been an ac- 
quittal by the court in his favour. On 
October 16, 1967, at about 8.30 p. m- 
Sikander Khan was sitting on a cot in 
front of his shop and was reading 
‘Jang Nama’. His brothers, PWs one 
and two, along with one Laddan Khan 
were also sitting near Sikander Khan 
listening to the reading of the epic. 
Respondents one and two armed with 
country made pistols and respondents 
three and four armed with lathis came 
in a body to the place where Sikander 
Khan was seated. The first and the 
second respondents fired shots in quick 
succession at Sikander Khan, The 
shots struck Sikander Khan in his 
chest and neck and he fell down dead. 
On hearing the alarm of PWs. one and 
two, the neighbours came and saw all 
the accused running away. Sikander 
Khan. on receiving the gun-shots died 
on the spot, The first information 
report was given by PW 1 at about 
11.35 P.M. and it was recorded by the 
Head Constable, PW 7. The investiga- 
tion was taken up by PW 8. The res- 
pondents surrendered in court on No- 


. vember 4, 1967. The doctor, who per- 


formed the postmortem on the body 
of Sikander Khan, had given the opin- 
fon that the gun-shot injuries on the 
chest and the neck were individually 
sufficient to cause death in the ordi- 
nary course of nature. 

5. - Respondents one and two 
were tried for the offence of committ- 
ing the murder of Sikander Khan 
under Section 302. The other two res- 
por.dents were tried under section 302 
read with Section 34. The respondents 
three and four pleaded that they had 
been implicated in the case due to 
enmity. Whe first respondent, apart 
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from adopting the said plea, further 
set up an alibi, According to him he 
‘was an in-patient in the District hospi- 
tal. Bareilly, from 14-10-1967 to 31- 
10-1967 and that he was operated up- 
on for hydrocele at the said hospital on 
18-10-1967, In view of the fact that 
he was in the hospital on 16-10-1967. 
the evidence given implicating him in 
the murder is false. The prosecution 
mainly relied on the evidence of 
PWs 1 and 2, the brothers of the de- 
ceased, to prove its case against the 
accused, The first respondent also 
examined the doctor of the Bareilly 
hospital and two nurses working there 
în support of his plea of alibi, The 
court examined a student nurse work~ 
ing in the same hospital as CW 1. Not- 
withstanding the fact that PWs. 1 and 2 
were brothers of the deceased and as 
such can be described as partisan wit- 
nesses, the learned Sessions Judge ac- 
cepted their evidence as true. Regard- 
ing the plea of alibi set up by the first 
respondent, the learned Sessions Judge, 
after consideration of the evidence of 
DWs 1 to 3 as also the evidence of 
CW 1, held that the said plea cannot 
be accepted. The court further held 
that though the first respondent was 
operated upon for hydrocele on October 
18, 1967, the evidence of the doctor 
and the nurses of the Bareilly hospi- 
tal establish that it was possible for 
the first respondent to move about and 
it was further possible for him to be 
absent from the hospital on October 
16, 1967. In fact the view of the learn- 
ed Sessions Judge is that the murder 
of Sikander Khan had been planned 
and the first Respondent, in order to 
create the evidence of alibi, got him- 
self admitted in the district hospital at 
Bareilly on the 14th and that he suc- 
cessfully manoeuvred to have the 
Operation originally fixed for October 
16, 1967, postponed. By so manoeuvr- 
ing, the first respondent was able to 
be in the village on October 16, 1967 
and, after committing the murder, he 
went back to the hospital. In this view. 
the respondents one and two were con- 
victed under S. 302 and sentenced to 
death. The respondents three and four 
were also found guilty of murder 
under Section 302 read with Section 34 
on the finding that they had associated 
themselves with the other two accus- 
ed with the common intention of com- 
mitting the murder of Sikander Khan. 
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However, they were sentenced to 
undergo imprisonment for life. 


6. All the four respondents ap- 
pealed to the High Court challenging 
their conviction and sentence. There 
was also the reference for confirma- 
tion of the sentence of death of res- 
pondents one and two. The main find- 
eat of the High Court were as fol- 
OWS: 


“It is not necessary to give de= 
tails of enmity that existed between 
the deceased and the accused. Murders 
appear to be quite common in the area 
where the parties live and they resort 
to such crimes. The two eye-witnesses 
PWs 1 and 2, being the brothers of the 
deceased are partisan witnesses. These 
two witnesses have not given proper 
answers when cross-examined on the 
point whether the first respondent was 
in the village from 14th October, 1967. 
Though there can: be some argument 
whether the first respondent was or 
was not actually in the hospital from 
the afternoon of October 16, 1967 till 
the morning of the next day, yet 
the evidence shows that he was admit- 
ted in the Bareilly Hospital on 14th 
October and was there on the next 
day also. He was operated on October 
18, 1967. In view of these facts he 
could not be in the village on the 
14th and 15th October, 1967. Hence 
the evidence of P. W. 2 to the con- 
trary is false. As P. W. 2 has made 
a false statements with regard to the 
presence of the first respondent in the 
village on 14th and 15th October, 
1967, his brother, P. W. 1 should also 
be put in the same category as it is 
not proper to believe one brother 
and disbelieve the other. If the two 
partisan eye witnesses, P. Ws. 1 and 2 
had made a satisfactory statement, 
the plea of alibi set up by the first 
respondent has to be viewed with 
considerable doubt and respondents 
two and four may not be entitled to 
the benefit of the said doubt. As 
only two shots had been fired, it was 
possible for the assailants to escape 
quickly and the theory of the witnesses 
making a mistake cannot be excluded. 
It cannot be stated that respondents 
three and four had the common in- 
tention fo commit the murder, as 
villagers in good faith pass on the road 
in the midnight carrying lathis. Both 
respondents two and three mtay have 
had lathis and it is also likely that 
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they may have accompanied the other 
two respondents, but they may have 
done so without any knowledge that 
fire-arms were being carried to com- 
mit the murder of Sikander Khan. if 
the incident has taken place at night 
making it clear that all persons must 
have been acting together, it may be 
held that common intenticn of all 
was to commit the murder. Though 
it may be that the party of the accus- 
ed was responsible for the murder, 
the evidence of the partisan witnesses 
is not satisfactory and as such all 
the accused are entitled to the benefit 
of doubt.” 


7. On behalf of the appellant 
State. Mr. O. P. Rana learned Counsel, 
attacked the judgment of the High 
Court on the ground that before re- 
versing the conviction and sentence 
passed on the respondents, and acquit- 
ting them, the learned Judges have 
not adverted to the main evidence re- 
lied on by the prosecution and with- 
‘out recording any finding, have accept- 
ed the plea of alibi set up by the first 
respondent. The order of acquittal 
has been passed by the High Court, 
according to the learned counsel on 
mere conjectures and without any 
reference to the materials on 
record. Quite naturally. he pressed 
before vs the various items of evidence 
relied on by the learned Sessions Judge 
for convicting the respondents and 
which have not been taken into 
account by the High Court. 


8. Mr. D. Mookerjee, learned 
counsel for the respondents one and 
three, pointed out, what according to 
him were serious discrepancies in the 
evidence adduced by the prosecution. 
The counsel urged that though the 
judgment of the High Court has not 
elaborately considered and dealt with 
all those matters, nevertheless they 
must have been in the minds of the 
learned Judges of the High Court 
when they gave the benefit of doubt 
to the accused and acquitted them. It 
was further stressed that the State has 
not made out a case for this Court, in 
exercise of its powers under Arti- 


cle 136, to interfere with the decision. 


of the High Court acquitting the 
accused. 


9. * Mr. B. B. Aggarwala, learn- 
ed counsel appearing for the 4th Res- 


pondent, adopted most of the general 
arguments that have been advanced 
by Mr. Mookerjee, He particularly 
Stressed that the conviction of the 4th _ 
Respondent for an offence under Sec- 
tion 302, Indian Penal Code, with the 
aid of Section 34, is not justified, as 
there is nothing in the evidence to 
show that, even if the shooting by 
respondents 1 and 2 is accepted, the 
saic. criminal act was done by the said 
accused in furtherance of the common 
intention of all the four accused. 
According to him there is no evidence 
to establish that the criminal act was 
done in concert or pursuant to a pre- 
arranged plan. The counsel drew our 
attention to the evidence of P. Ws. 1 
and 2, which at the most according to 
him, only establishes that all the 
accused came together and that they 
left the place at the same time after 
the shooting was done by respondents 
1 and 2. Those witnesses do not 
speak of any overt act done by Res- 
pondent 4, He further pointed out 
tha; in the first information report 
given by P. W.1, there is no reference 
to the 4th Respondent being armed 
with a lathi. Both P. Ws. 1 and 2 
have improved upon this version in 
the F. L R. Before the Court 
they have stated that Respondents 3 
and 4 came armed with lathis. But 
even then, he pointed out, those wit- 
nesses did not speak of any further 
part played by Respondent 4 except 
that he was in the company of the 
other accused. The counsel drew our 
attention to the decision of the Judi- 
cial Committee in Mahbub Shah v. 
King Emperor, 72 Ind App 148 = 
(AIR 1945 PC 118) as well as the deci- 
sion of this court in Pandurang v. 
State of Hyderabad, 1955 SCR 1083= 
(AIR 1955 SC 216) where in the ingre- 
dients necessary for the application of 
Section 34 of the Indian Penal Code 
have been laid down. In view of the 
total lack of evidence to establish that 
the act was done in furtherance of the 
common intention of all, the counsel 
urged that the order of acquittal pass- 
ed by the High Court in favour of the 
4th Respondent does not require inter- 
ference. 


10. We may at this stage men- 
tion that the evidence regarding the 
participation of Respondents 3 and 4, 
who are both stated to have come with 
lathis, is the same. Therefore, we will 
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have due regard’ to the contentions of 
Mr. Aggarwala, even when the case of 
the 3rd Respondent is being dealt with 
by us. 

il. We will later refer to the 
various aspects that were pressed be- 
fore us by the learned counsel for the 
accused. 

12. Tt must be stated that in 
view of the approach made by the 
High Court, by not considering the 
various items of evidence and record- 
ing suitable findings, both the learned 
counsel found considerable difficulty 
in supporting the judgment of the 
High Court, though it must be stated 
in fairness to them that they tried 
their very best to do so. 

13. We have earlier broadly 
indicated the views expressed by the 
High Court. It must be remembered 
that the High Court was dealing, apart 
from an appeal by the convicted ac- 
cused, also with a reference made by 
the learned Sessions Judge under Sec- 
tion 374, Criminal Procedure Code 
for confirmation of the sentence of 
death passed on respondents one and 
two for an offence of murder. As 
pointed out by this court in Masalti v. 
State of U. P., (1964) 8 SCR 133 = 
(AIR 1965 SC 202) under such circum- 
stances there was a duty on the High 
Court to independently consider the 
matter carefully and to examine all 
relevant and material circumstances. 
A perusal of the judgment of the High 
Court gives the unfortunate impres- 
sion that this principle has not been 
borne in mind. 

14. Before we refer to the evi- 
dence on record as well as the conten- 
tions of Mr. Mookerjee, it is desirable 
to clear the ground regarding the 
powers of this court under Article 136 
to interfere with the orders of acquit- 
tal passed by the High Court. It has 
been strenuously pressed before us by 
Mr. Mookerjee that unless the conclu- 
sion reached by the High Court is such 
that no Tribunal will come to, this 
court will not interfere with the order 
of acquittal, while exercising power 
under Article 136. It is true that this 
court will interfere in the circumstan- 
ces mentioned by Mr. Mookerjee, but 
that is not the only circumstance under 
which interference will be warranted. 
There are several other circumstances 
under which interference may and has 
been made by this court. We will refer 
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to some of those circumstances pre-| 
sently. 


15. It is now well established 
that in appeals against acquittal bv 
special leave under Article 136, this 
court has no doubt powers to interfere 
with findings of fact, no distinction be- 
ing made between judgments of ac- 
quittal and conviction. It has also been 
held that this court will not ordinarily 
interfere with the appreciation of evi- 
dence or on findings of fact unless the 
High Court has acted perversely or 
otherwise improperly or there has 
been a grave miscarriage of justice. It 
has been further held that where this 
court found that grave injustice has 
been done by the High Court on 
grounds which are plainly untenable 
and the view taken by the High Court 
is clearly unreasonable on the evidence 
on record, a case for interference is 
made out. The recent: decisions of 
this court on this aspect laying down 
the above principles are to be found 
in Himachal Pradesh Administration 
v. Om Prakash, AIR 1972 SC 975 and 
State of Uttar Pradesh v. Samman 
Dass, Criminal Appeal No. 17 of 1971 
D/- 11-1-1972 = (reported in AIR 1972 
SC 677). 

16. Bearing in mind the above 
principles, we will now refer to the 
material evidence on record. The evi- 
dence of PW 1, brother of the deceas- 
ed, is to the following effect: 

He first narrated the reasons for 
the enmity between the accused and 
Sikander Khan. At about 8.30 P. M. 
on October 16, 1967, his brother, the 
deceased Sikander Khan, was sitting 
opposite to his shop and reading ‘Jang 
Nama’. PW 1 and his brother, PW 2, 
were also with the deceased listening 
to the reading of the epic. Suddenly 
the four accused came together to the 
place where Sikander Khan was sitt- 
ing. The respondents one and two, 
who were armed with pistols, fired a 
shot each at Sikander Khan. The shots 
hit Sikander Khan in the chest and in 
the neck and he fell down dead. On 
his raising an alarm, his neighbours, 
Ladan Khan, Babban Khan, Munnan 
Khan and Ibne Hasan and others came 
there and found Sikander Khan dead. 
When respondents three and four came 
with the other accused, they had 
lathis with them. After the shooting, 
all the accused ran away. He'gave the 
first information report at about 11.35 
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P.M. which was recorded by PW 7. 
The evidence of PW 2 is also substan- 
tially to the same effect. Surprisingly, 
PWs 1 and 2 have not been cross-exa- 
mined, when they spoke of enmity be- 
tween Sikander Khan andthe accused. 

17. In the first information re- 
port, after referring to the murder of 
Aqil Khan and other matters. P. W. 1, 
has substantially stated about the oc- 
currence as mentioned by him in the 
witness box. He referred to the pre- 
sence of his brother, PW 2, as also the 
villagers referred to in his evidence as 
having come to the scene immediately 
after the shots were fired. 


18. It is no doubt true that 
botb PWs 1 and 2 are the brothers of 
the deceased. This aspect has been 
taken into account by the learned Ses- 
{sions Judge and he has considered 
their evidence to be truthful. But 
when we come to the High Court, 
there is neither an analysis nor proper 
consideration of the evidence of these 
two eye witnesses, The learned Judges 
of the High Court state that they are 
partisan witnesses. True it is that they 
are partisan witnesses being the 
brothers of the deceased. The reason 
given by the High Court for rejecting 
the evidence of these witnesses is that 
PW 2 has made a false statement with 
regard to the presence or absence of 
Iftikhar Khan in the village on the 
14th and 15th October, 1967. It is the 
further view of the High Court that 
when the evidence of PW 2 is not be- 
ing accepted, the evidence of PW 1 
also cannot be accepted, as both 
brothers must be placed in the same 
category. This line of reasoning, in our 
opinion, is erroneous. 


19. The plea of alibi set up by 
the first respondent will be considered 
by us later. But it is necessary to re- 
fer to the answers given in the cross- 
examination of P Ws 1 and 2 to con- 
sider whether the approach made by 
the High Court for rejecting their evi- 
dence is justified. We find that the 
cross-examination of these two witnes- 
ses is very scanty. The only sugges- 

“tion made to P. W. 1 was whether 
Iftikar Khan had been admitted to 
some hospital at Bareilly on the day 
of occurrence, namely, October 16, 
1967. His answer was that the sug- 
gestion is not correct. There is no fur- 
ther question put to this witness 
regarding the respondent one having 
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been admitted in the hospital, the 
duration of his stay in the hospital or 
his discharge from the hospital. PW 2 
in cross-examination has stated that he 
had seen Iftikhar Khan all along in 
the village on the day of occurrence 
and for three or four days before the 
occurrence. This must be the answer 
obviously to a question whether the 
witness had seen Iftikhar Khan in the 
village on the day of the occurrence 
and also during the three or four days 
before October 16, 1967. No further 
questions have been put to this wit- 
ness. It is on the basis of the answer 
given by PW 2 that the High Cour 
has rejected, not only his evidence 
but also the evidence of PW 1. In our 
opinion, the approach made by the 
High Court is erroneous, especially 
when we do not find any positive find~ 
ing by the court that the first respon- 
dent was in the hospital on October 16; 
1967. The High Court’s rejection of 
their evidence has been substantially 
on the ground that, they being the 
brothers of the deceased, were parti- 
san witnesses and, therefore, their 
evidence is unworthy of credence. 
Here again, the learned Judges have 
committed an error. It is no doubt 
true that when the court has to ap- 
preciate the evidence given by wit- 
nesses who are partisan or interested, 
it has to be very careful in weighing 
their evidence. Some of the points to 
be taken into account will be whether 
or not there are discrepancies in the 
evidence: whether or not the evidence 
strikes the court as genuine; whether 
or not the story disclosed by the evi- 
dence is true. In our opinion, it is un- 
reasonable to reject the evidence given 
by the witnesses merely on the ground 
that they are partisan or interested 
witnesses. Judicial approach has to be 
very cautious in dealing with such evi- 
dence. The High Court has not given 
due consideration to these aspects also 
when rejecting the evidence of PWs 1 
and 2. This also answers the conten- 
tions of Mr. Mookerjee that the evi- 
dence of PWs 1 and 2. who are parti- 
san witnesses, has been rightly reject- 
ed by the High Court. 


20. Mr. Mookerjee next point- 
ed out that the non-examination by 
the prosecution of the persons men~ 
tioned in the first information report 
and who, according to the prosecution, 
have seen the occurrence, must have 
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weighed with the High Court in re- 
jecting the interested testimony of 
PWs 1 and 2. He further stressed that 
_ there was a duty on the part of the 
prosecution to have examined those 
persons who have witnessed the oc- 
currence irrespective of the nature of 
the evidence that they may give be- 
fore the Court. On the other hand, he 
Pointed out that those persons, who 
can be called independent witnesses, 
have been kept back and only the 

brothers of the deceased have been 
: examined and the prosecution must 
bear the consesquences of such evi- 
dence not having been accepted by the 
court, 


21. The counsel further urged 
that non-examination of those persons, 
mentioned in the first information re- 
| port, who have seen the occurrence, 
has prejudiced the accused and, there- 
fore, their conviction by the trial Court 
based merely on the testimony of PWs 
1 and 2, who are none else than the 
brothers of the deceased, cannot be 
considered to have been arrived at 
after a fair trial. 


22. Tt is no doubt true that, as 
pointed out by this court in Habeeb 
Mohd. v. State of Hyderabad, 1954 
SCR 475=(AIR 1954 SC 51) it is the 
' Iduty of the prosecution to examine all 
material witnesses essential to the un- 
_{folding of the narrative on which the 
i [prosecution is based, whether in the 
result the effect of that testimony is 
for or against the case of the prosecu- 
tion. In the said decision, the observa- 
tions made to the same effect by the 
Judicial Committee in Stephen Sen- 
eviratne v. King, AIR 1936 PC 289 
have been quoted with approval. To a 
similar effect is also the recent deci- 
sion in Sahaj Ram v. State of U. P., 
Criminal Appeal No. 131 of 1969, D/- 
aa = (reported in AIR 1973 SC 

23. After giving due considera- 
tion to the above contentions of Mr. 
‘{Mookerjee, we are of the opinion that, 
in the particular circumstances of this 
_jease, there was justification for the 
non-examination of Laddan Khan, 
Babban Khan, Ibne Hasan and Munnan 
Khan, From the evidence of the inves- 
tigating officer, PW 8, it is seen that 
the statements were recorded by the 
police from the above persons on the 
morning of October 17, 1967. PW 1 
in his chief examination had stated 
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that Laddan Khan, Babban Khan and 
Ibne Hasan had seen the murder of his 
brother, Sikander Khan. It is his fur~ 
ther evidence that though they had 
seen the murder, yet due to fear of 
the accused persons they had filed a 
false affidavit on April 16, 1968, be- 
fore the Committing Magistrate that 
they had seen nothing. So far as we 
could see, there is no cross-examination 
of PW 1 on this point. When these 
three persons had filed affidavits be- 
fore the ccmmitting Magistrate that 
they had seen nothing, it serves no 
purpose to insist on the prosecution 
examining them as witnesses. So far 
as Munnan Khan is concerned, he is 
the uncle of PWs 1 and 2 and the de- 
ceased and the evidence of PWs 1 and 
2 is that he came running to the scene 
when an alarm was raised. His evi- 
dence would not have carried the mat~ 
ters further because he had come only 
after the actual shooting had taken 
place. His evidence is not essential - to 
the unfolding of the prosecution case; 
and as such he was not a material wit- 
ness. Therefore, this criticism regard- 
ing the non-examination of the said 
four persons has to be rejected. 


24, The main plea of the first 
respondent was that on the date of the 
occurrence he was in the Bareilly hos- 
pital and, therefore, the evidence - of 
the prosecution witnesses regarding 
his participation in the murder is false. 
All the four accused surrendered be~ 
fore the Magistrate on November 4, 
1967. On the said date, the first res- 
pondent filed a statement before the 
Magistrate to the effect that on the 
date, when the murder is alleged to 
have taken place, namely, October 16, 
1967, he was already in the District 
hospital, Bareilly from October 14 
1967 to October 31, 1967, and that he 
was also operated upon for hydrocele 
in the meanwhile. According to him, he 
was in the hospital during the entire 
period from October 14, 1967 to Octo~ 
ber 31, 1967. If this is established, 
there can be no doubt that his acquit- 
tal by the High Court will be justi- 
fied. Again if he was in the hospital 
on October 16, 1967, the evidence given 
by the witnesses regarding the parti- 
cipation in the crime of not only the 
first respondent but also of the other 
respondents, will have to be viewed 
with greater care and caution Le. whe- 
ther their evidence can be considered 
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to be true even regarding the partici- 
pation of respondents two to four. But 
the question is whether on the evi- 
dence it can be held that the first res- 
pondent was in the hospital on Octo- 
ber 16, 1967. : 

25. In support of his plea of 
alibi, the first respondent had examin- 
ed the Medical Officer, DW 1, and two 
nurses, D. Ws. 2 and 3 working in the 
said hospital. As the name of another 
person was also mentioned by DWs. 2 
and 3, as having been working in the 
hospital in the particular ward on the 
relevant date, the learned Sessions 
Judge has examined the said person 
as CW 1. DW 1 no doubt refers to the 
first respondent having been admitted 
as an indoor patient in the district 
hospital, Bareilly, on October 14, 1967. 
But he has stated that the operation of 
the said accused for hydrocele, which 
had been fixed originally on October 16 
1967, didnot take place and that he 
was actually operated on October 18, 
1967. But the point to be noted from 
the evidence of this witness is that he 
cannot say onoaththat on October 16, 
1967, the first respondent was present 
in the hospital all along. He has also 
stated that on October 16, 1967, the 
first respondent might have been in 
a fit position to move about and that 
there is no signature of the said ac- 
cused in the records of the hospital 
on October 16, 1967. D. W. 2 claims to 
be the sister-in-charge of the hospital 
on October 15, 1967. She has stated 
that she was on duty from 7.00 A.M. 
fo 12.00 AM. and again from 4.00 
P.M. to 8.00 P.M. on October 16, 1967 
It is her further evidence that she can 
sav from memory that on October 16, 
1967, the first respondent, Iftikhar 
Khan, whom she is able to recognise 
bv sight, was in the hospital. In view 
of this statement. quite naturally, she 
was very severely cross-examined by 
the prosecution. She had admitted in 
cross-examination that there is no 
record to say that she was on duty in 
the hospital on October 16, 1967 and 
that there is also no record to show 
that she counted the patients and satis- 
fied herself that the first respondent 
was in the hospital, Even in cross- 
examination she has stated that she 
counted the number of patients at 
4.00 P.M. on October 16, 1967, in the 
presence of CW 1. But she is prepared 
to admit*that the operation, which was 
scheduled to take place on October 16, 
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1967, was postponed because the opera- 
tion fee was not paid by the first res- 
pondent., She has wound up her evi- 
dence by stating that all the answers 
given by her on December 18, 1968; 
regarding the presence of the first res- 
pondent in the hospital on October 16, 
1967, were from her memory. To a 
specific question by the Court, this 
witness has further stated that it is 
only on the basis of memory that she 
was saying that she took charge of 
the patients on October 16, 1967, at 
4.06 P.M. along with the student 
nurse. Sharma. CW 1. She has ad- 
mitied that in the ‘Day and Night’ 
register, which appears to have been 
produced before the court, it has not 
been noted that CW 1 came on duty at 
4.0¢ P.M. on October 16, 1967. DW 3, 
another staff nurse, working in the 
hospital, has stated that she may have 
been on duty on October 16, 1967, 
from 7.00 A-M. to 4.00 P.M But on 
seeing the first respondent in the 
docx, she has stated that she is not 
sure if the same person was admitted 
for operation of hydrocele in the hos- 
pital. In fact, in an answer to a ques- 
tion put by the court, she has ad- 
mitted that she cannot say if the 
first respondent was in her ward at 
any time, even between 7.00 A.M. and 
4.00 P.M. on October 16, 1967. 


26. Coming to CW 1, she has 
categorically denied that she was ever 
put in-charge of the ward on October 
16, 1967, and she has also denied hav- 
ing made any counting of patients and 
that at 4.00 P. M. and in the company 
of DW 2. She has also stated that she 
cannot sav if the first respondent was 
an indoor patient in the hospital on 
October 16, 1967. From the above evi- 
dence, it is evident that it is only DW 2 
who has stated that the Ist Respon- 
dent accused was in the hospital on 
October 16, 1967, from morning till 
3.00 P.M. If he was in the hospital at 
8.00 P.M. it is evident that he could 
not have been present at the scene of 
occurrence at 8.30 P.M. That much is 
accepted by the prosecution. But the 
learned Sessions Judge has disbelieved 
the evidence of DW 2. Her evidence, as 
mentioned earlier, is purely a guess 
work and from memory. There are no 
records produced from the hospital to 
corroborate her evidence that the first 
resvondent was in the hospital on 
October 16, 1967. In fact, CW 1, in 
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whose company the counting of pa- 
tients is stated to have been done by 
DW 2, flatly contradicts the latter. 
DW 3 does not support DW 2. The 
High Court, while considering the evi- 
dence of the Medical Ofticer, DW 1, 
does not express its opinion as to the 
truthfulness or otherwise of DW 2 er- 
cept saying that nurses have to work 
at very great speed in the hospitals 
and that they can also make mistakes. 
It is a bit difficult to appreciate in 
what context this observation has been 
made by the High Court. It is no doubt 
true that from the evidence of DW 1, 
the Medical Officer, it is evident that 
the first respondent was admitted in 
the hospital on October 14, 1967. 
Though there is no clear evidence. one 
way or the other, it is very likely that 
he was in the hospital also on October 
16. 1967. But the evidence of DW 1 
is clear to the effect that he cannot 
speak of the first respondent having 
been in the hospital on October 16, 
1967. DW 3 and CW 1 did not state 
that the first respondent was in the 
hospital on October 16, 1967. DW 1 
is also positive when he says that the 
operation, which was scheduled to take 
place on October 16, 1967, was post- 
poned to October 18, 1967 and that the 
first respondent was in a position to 
move about on the former date. These 
circumstances clearly show that it was 
possible for the first respondent to be 
absent from the hospital on October 
16, 1967. None of the witnesses exa- 
mined by the defence have stated that 
once a person has been admitted to 
the hospital, he cannot leave- the hos- 
pital under any circumstances till he 
is discharged. Nor do they say that 
any particular patient can leave the 
hospital only with their permission. 
Admittedly, none of the witnesses spoke 
about any permission having been ask- 
ed for or given to the first respondent 
to be absent from the hospital. In view 
of these facts, it is reasonable to infer 
that because of the very minor ailment 
that the first respondent had, it was 
possible for him to leave the hospital 
On October 16, 1967, and to be absent 
throughout the day or, at any rate, in 
the evening. To conclude on this 
aspect, the evidence of the de- 
fence witnesses does not rule out 
the possibility of the first respondent 
being absent from the hospital and his 
being found at the scene of occurrence 
as spoken to by the eye witnesses, 
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27. Mr. Mookerjee no doubt 
urged that the High Court might have 
been influenced by the fact that the 
evidence of the defence witnesses 
creates a lot of doubt about the par- 
ticipation of the first respondent in 
the crime. We are prepared to agree 
that if the said evidence really raises 
a reasonable doubt in the mind of 
the court regarding the participation| . 
in the crime by the first respondent. 
that doubt must be resolved in his 
favour. In this context, it is pertinent 
to quote the following observations in 
the decision in AIR 1972 SC 975 
(supra): 


“The benefit of doubt to which 
the accused is entitled is reasonable 
doubt—the doubt which rational think- 
ing men will reasonably, honestly and 
conscientiously entertain and not the 
doubt of a timid mind which fights shy 
—though unwittingly it may be—or is 
afraid of the logical consequences, if 
that benefit was not given, or as one 
great Judge saiditisnotthe doubt of 
a vacillating mind that has not the 
moral courage to decide but shelters 
itself in a vain and idle scepticism.” 


28. In our opinion, the evi- 
dence of the defence witnesses does 
not create any reasonable doubt, even 
in favour of the first respondent. 


29. In the case before us, the 
learned Sessions Judge has convicted 
the first respondent for an offence 
under Section 302. The 3rd and 4th 
respondents were convicted under Sec- 
tion 302 read with Section 34 of the 
Indian Penal Code for having associa- 
ted themselves, armed with lathis, 
with the other accused with the com- 
mon intention of committing the mur- 
der of Sikander Khan. 


30. This is the convenient stage 
to deal with the contention of Mr. 
Aggarwala, learned counsel for the 4th 
Respondent, that even if the presence 
of his client at the time of the occur- 
rence is proved the evidence has not 
established that the criminal act was 
done by Respondents 1 and 2 in fur- 
therance of the common intention of all 
the four accused. As this relates also 
to the 3rd Respondent, the question is 
whether Section 34 can be applied in 
the case of the said two Respondents. 
As we have already indicated, the evi- 
dence regarding the participation of 
Respondents 3 and 4 is common. Hence, 
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if the contention of Mr. Aggarwala 
regarding the non-applicability of Sec- 
tion 34 with respect to the 4th Res- 
pondent is accepted, the same will ap- 
ply to the 8rd Respondent alsz.. 


3L As pointed out by the fudi- 
cial committee in 72 Ind App 148 = 
(AIR 1945 PC 118) (supra) to invoke 
the aid of Section 34 IPC it must þe 
shown that the criminal act com- 
plained against, was done by any one 
of the accused persons in the further- 
ance of the common intenticn of all. 
Tf this is shown, anyone of the accused 
persons may be made liable for the 
crime, in the same manner as if the 
act were done by him alone. To con- 
vict an accused of an offence, apply- 
ing Section 34, it is necessary to esta- 
blish that the criminal act was done in 
concert pursuant to a pre-arranged 
plan. It is also to be borne in mind 
that it is difficult, if not impossible, to 
procure direct evidence to prove the 
intention of a person. Therefore courts, 
in most cases, have to infer the inten- 
tion from the act or the conduct of a 
particular person or from the other 
relevant circumstances of the case. It 
is also to be remembered, as emphasis- 
ed by the Judicial Committee, that ‘the 
inference of common intenticn, within 
the meaning of the term in Section 34, 
should never be reached unless it isa 
necessary inference deducible from 
the circumstances of the case.’ 


32. The above principles have 
been reiterated by is court in 
1955 SCR 1083 = (AIR 1955 SC 
216). It has also been stated in 
the said decision that there is no 
Special rule of evidence for applying 
section 34 and “at bottom, it is a ques- 
tion of fact in every case and however 
similar the circumstances, facts in one 
case cannot be used as a precedent to 
determine the conclusion on the facts 
in another. All that is necessary is 
either to have direct proof of prior 
concert, or proof of circumstances 
which necessarily lead to that infer- 
ence, or, as we prefer to put it in the 
time-honoured way, the incriminating 
facts must be incompatible with the 
innocence of the accused and incapa- 
ble of explanation on any other rea- 
sonable hypothesis.” 


33. In Krishna Govinda Patel 
v. State of Maharashtra, (1964) 1 SCR 
678=(AIR 1963 SC 1413) the principle 


has again been reiterated that before 
a court convicts a person under Sec- 
tion 302 read with Section 34, it 
has to record a definite finding that 
the said person had prior concert with ` 
one or more other persons, armed or 
unarmed, for committing the said of- 
fence. In Jaikrishandas Manohardas 
Desai v. The State of Bombay, (1960) 
3 SCR 319 = (AIR 1960 SC 889), it 
has-been held that “the essence of lia~ 
bility under Section 34 is to be found 
in the existence of a common intention 
animating the offenders leading to the 
doing of a criminal act in furtherance 
of the common intention and presence 
of the offender sought to be rendered 
liable under Section 34 is not, on the 
words of the statute, one of the condi- 
tions of its applicability.” As explain- 
ed by Lord Sumner in Barendra 
Kumar Ghose y. The King Emperor, 
52 Ind App 40 at p. 52 = (AIR 1925 
PC 1) the leading feature of S. 34 of 
the Indian Penal Code is ‘participation’ 
in action. To establish joint responsi- 
bility for an offence, it must of course 
be established that a criminal act was 
done by several persons the participa- 
tion must be in doing the act, not 
merely in its planning, A common in- 
tention—a meeting of minds—to com- 
mit an offence and participation in the 
commission of the offence in further- 
ance of that common intention invite 
the application of Section 34. But this 
participation need not in all cases be 
by physical presence. In offences in- 
volving physical violence, normally 
presence at the scene of offence of the 
offenders sought to be rendered liable 
on the principle of joint liability may 
be necessary, but such is not the case 
in respect of other offences where the 
offence consists of diverse acts which 
may be done at different times and 
places”. 


34. Having due regard to the 
varicus decisions referred to above, 
the question is whether the evidence 
in the case before us establishes that 
the shooting of Sikander Khan by Res- 
pondents 1 and 2 was done in further- 
ance of the common intention of all 
the four accused. The evidence of PWs 
1 and 2 is to the effect that all the 
four Respondents are residents of the 
same village and Respondents 1 and 3, 
who are brothers, are bitterly inimical 
to Sikander Khan. the deceased. Res- 
pondents 2 and 4 are their close fri- 
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ends, There is evidence regarding mur- 
der of a brother of Respondent 1 and 
the acquittal of the deceased after trial 
in connection with that murder. The 
evidence is also to the effect that Res- 
pondents 1 and 2 were on bail at the 
material time, having been convicted 
by the Trial Court in connection with 
` an attempt to murder one, Ilyas Khan, 
who was a close associate of the de- 
ceased. These facts have not been 
challenged by the accused in the cross- 
examination of P. Ws. 1 and 2. Res- 
pondents 1 and 2 armed with pistols 
and Respondents 3 and 4 armed with 
lathis, suddenly came in a body 
through a lane tothe place where 
Sikander Khan was sitting and recit- 
ing ‘Jang Nama’. Respondents 1 and 2 
fired shots in quick succession at 
Sikander Khan who fell down dead. 
Respondents 1 and 2 again re-loaded 
their pistols, but on P. Ws. 1 and 2, 
who were with the deceased, raising an 
alarm; “they ran away firing shots. 
All the four accused ran away tos 
gether. 


35. When Respondents 3 and 4 
were examined by the Court under 
Section 342, their only answer was 
that they had been implicated due 
to enmity of the witnesses. There is 
no suggestion to P. Ws. 1 and 2 by 
either Respondent 3 or 4 regarding 
any reason for justification for their 
presence near the deceased at the 
material time. If once the evidence 
of P. Ws. 1 and 2 is accepted, as we 
are inclined to do, the presence of the 
four accused together at the time of 
the occurrence stands clearly establish- 
ed. It is true that for invoking Sec- 
tion 34 against the accused, prior con- 
cert ora pre-arranged plan has to 
be established. But as it is difficult 
to prove the intention of an individual, 
it has to be inferred from his act, or 
conduct and other relevant circum- 
stances. It is in evidence that Respon- 
dents 1 and 3 are bitterly inimical 
to Sikander Khan and that -Respon- 
dents 2 and 4 are their close associates. 
There is also evidence about the 
murder of the brother of the Ist Res~ 
pondent and deceased, Ilyas Khan 
and certain others being tried for 
that offence as also their acquittal in 
the said case, The evidence is also 
further to the effect that the ist 
and 2nd Respondents made an attempt 
to murder Hyas Khan by shooting 
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him with a pistol some months be- 
fore the incident. The said two accus- 
ed were prosecuted and convicted by 
the Sessions Court. But about twenty 
days before the murder of Sikander 
Khan, both respondents 1 and 2 had 
been released on bail pending their 
appeal. It was at that time that this 
murder took place. These statements 
made by P. Ws. 1 and 2 have not been 
challenged by the 3rd and 4th Res- 
pondents, There is also no sugges- 
tion to the witnesses that respondents 
1 and 2 had hidden their pistols and 
they drew them out suddenly when 
they shot at the deceased. It is no 
doubt true that there is no evidence 
regarding any overt act having been 
done by Respondents 3 and 4 at the 
time when Sikander Khan was shot 
at. It is not necessary to attract Sec- 
tion 34, that any overt act must be 
done by the particular accused. The 
section will be attracted if it is esta- 
blished that the criminal act has been 
done by any one of the accused per- 
sons in furtherance ofthe common in- 
tention. If this is shown — and in this 
case we are satisfied that it has been 
so shown — the liability for the crime 
may be imposed on anyone of the per- 
sons in the same manner as if the 
act were done by him alone. Their 
accompanying Respondents 1 and 2, 
who were armed with pistols, in the 
background spoken to by P. Ws. 1 and 
2, they themselves being armed with 
lathis and all the four coming to- 
gether in a body and running away 
together in a body after the shooting 
was over, coupled with no explana- 
tion being given for their presence at 
the scene, lead to the necessary in- 
ference of a prior concert and pre- 
arrangement and that the criminal act 
was done by Respondents 1 and 2 in 
-furtherance of the common intention 
of all. Therefore, Respondents 3 and 
4 will have to be held liable for the 
crime in the same manner as if the 
act were done by any one of them 
alone. In view of the circumstances 
mentioned above, in our opinion, Res- 
pondents 3 and 4 have tobe held 
guilty under Section 302 read with 
Section 34. 


36. The High Court has revers- 
ed the finding of conviction on grounds 
which are wholly untenable. The view 
of the High Court that the accused 
must be given the benefit of doubt, 


874 S. C. [Prs. 36-41] State of U. P, v, Tftikhar Khan (Vaidialingam J.) 


is wholly unreasonable and is not 
warranted by the materials on record. 
The High Court, without a proper con- 
sideration of the evidence of P. Ws. 1 
and 2, has acquitted the accused. The 
said evidence clearly shows that the 
first respondent committed murder 
of Sikander Khan by shooting him 
’ with a pistol. That evidence also 
establishes, as held by us, the partici- 
pation of Respondents 3 and 4 so as 
to make them liable under Section 302 
read with Section 34. The High Court 
has stated that the villagers pass on 
the road at 8.30 p. m. with lathis and, 
therefore, there was nothing unusual 
in the 3rd and 4th respondents being 
found with lathis. This is an observa- 
tion made by the High Court without 
any reference to the evidence on re- 
cord, There is a further observation 
that the said respondents may have 
accompanied Respondents Nos. 1 and 2 
without any knowledge that they 
were carrying fire-arms with a view 
to commit the murder of Sikander 
Khan. This observation clearly shows 
that the High Court has not given 
any consideration to the evidence on 
record. We have earlier held that 
Respondents 3 and 4 are guilty under 
Section 302 read with Section 34 and, 
therefore, the acquittal by the High 
Court of these Respondents is absolute- 
ly unjustified. 

37. The fact that the High 
Court was also dealing with a refer- 
ence under Section 374 of the Code 
of Criminal Procedure particularly 
regarding respondents 1 and 2, and as 
such had a duty to appraise the evi- 
dence for itself for arriving at its own 
independent conclusion, does not stand 
in the way of this Court interferir. 
with the order of the High Court 
when it reverses the decision of the 


Trial Court on grounds, which are 
plainly fallacious and untenable. 
Though this Court does not, in an 


appeal under Article 136, normally 
reappraise the evidence and interfere 
with the assessment of that evidence 
by the High Court, in the case on hand 
grave injustice has been done by the 
High Court interfering with the deci- 
sion of the Trial Court on grounds 
which are plainly untenable. The 
view taken by the High Court is clear- 
ly unreasonable onthe evidence’ on 
hand. Therefore, there is ample 
justification for this Court interfering 
with the decision of the High Court. 


A.I. R, 


38. In our view, the evidence 
in this case was sufficient to justify 
the conviction of the first Respondent 
for the offence of murder under Sec- 
tion 302 and of the 3rd and 4th Res- 
pondents for an offence under Sec- 
tion 302 read with Section 34. 


39. Then the question is Te- 
garding the sentence. The 3rd and 
4th Respondents were sentenced to 
imprisonment for life by the Sessions 
Judge. That sentence will be allowed 
to stand. The first Respondent, 
Iftikhar Khan, son of Mohammad 
Hasan, was sentenced to death by 
the learned Sessions Judge. Though 
this is a pre-eminently fit case for the 
impcsition of the sentence of death, 
the question is whether this Court 
should impose the said sentence on 
him now. ‘The trial of the accused 
was over in January 1969 and the 
first Respondent was sentenced to 
death by the Civil and Sessions Judge 
on January 14, 1969. We are now 
in 1973. In between, the High Court 
had acquitted him and set him free. 
Under those circumstances, we are 
of the view that the interest of justice 
would be adequately met by sentencing 
him to imprisonment for life for the 
offence under Section 302, I. P. C. 


46. In the result, we set aside 
the judgment and order to the High 
Court acquitting Respondents Nos. 1, 3, 
and 4 and the appeal is allowed. We 
convict the 1st respondent for the off- 
ence under Section 302 and sentence 
him to undergo imprisonment for life. 
We further convict the 3rd and 4th 
Respondents for the offence under Sec- 
tion 302 read with Section 34 and 
sentence them to undergo imprison< 
ment for life. 


41. There will be no order on 
the appeal so far as the 2nd Respon- 
dent, Ishitiag Khan, son of Mukhtar 
Khan, is concerned, as it has be- 
come infructuous due to his having 
been murdered during the pendency of 


the appeal. 
Appeal allowed, 


1973 


AIR 1973 SUPREME COURT 875 
(V 60 C 194) 


S. M. SIKRI, C. J, A. N RAY, 
D. G. PALEKAR, M. H. BEG AND 
S. N. DWIVEDI, JJ. 

Sesamma Phillip and ete., Peti- 
tioners v, P. Phillip and ete, Respon- 
dents. 

and : 

Smt. Sesamma Phillip and another, 
Petitioners v. Sm. P. P. Richel Res- 
pondent. 

Transfer Petns. Nos. 26-27 of 1972, 
D/- 18-1-1973. 

Index Note: — (A) Criminal P, C- 
(1898), S. 527—Expedient for the ends 
of justice—Transfer—Good reason for. 

Brief Note: — (A) Where husband 
filed defamation complaint (at Y 
against his wife) contained in her 
complaint against him at X and there 
is evidence to show that he was likely 
to cause physical harm to her it would 
be expedient that the defamation case 
be transferred to place X. (Para 15) 

The Judgment of the Court was 
delivered by 

PALEKAR, J: These are two 
petitions for the transfer of two cri- 
minal cases filed against the petitioner 
Mrs. Sesamma Phillip in the court of 
the Additional District Magistrate, 
Durg, Madhya Pradesh, to a compe- 
tent court at Delhi subordinate to the 
High Court of Delhi. 

2. The petitioner had joined 
as a Staff Nurse in the Safdarjung 
Hospital, New Delhi, in the year 1962 
and has been working there since then. 
On April 23, 1967 she married one Mr. 
P. Philip who was employed as a 
Junior Supervisor in the Bhilai Steel 
Plant in the Tehsil and District of 
Durg, Madhya Pradesh. They lived 
together at their native place after 
marriage for about a month and du- 
ring that period the petitioner became 
pregnant. The husband then left for 
Bhilai and the petitioner came to Delhi 
in June, 1967 to join her duty. In De- 
cember, 1967 the husband came over 
to Delhi for a few days and on Janu- 
ary 10, 1968 the petitioner gave birth 
to a son at Safdarjung Hospital, New 
Delhi. After that the husband again 
came and lived with the petitioner till 
April, 1968. 

3. Sometime later, the peti- 
tioner learnt from a close family fri- 


BQ/BQ/A420/73/YPB 


Sesamma Phillip v. P. Phillip (Palekar J.) 


(Prs, 1-5] S. C. 875 


end that her husband Mr. Phillip had 
beén keeping a concubine named Kun- 
jamma in his house at Bhilai. The peti- 
tioner went to Bhilai with her son 
with a view to dissuade her husband 
from following a wrong dourse since 
ultimately that would ` wreck their 
marriage and affect the future of the 
child. She tried both personally and 
through their friends and relations to 
persuade him to give up the concubine, 
but Mr. Phillip refused and asked her 
not to interfere with his private life. 


4. The petitioner then return- 
ed with her son to Delhi to join her 
post and thereafter on 20-11-1968 Mr. 
Phillip filed a petition for judicial 
separation before the First Additional 
District Judge, Durg, M. P. At about 
this time Mr. Phillips sister Miss 
Richel also joined her at Delhi and 
lived with her for about two months. 
According to the petitioner the sister’s 
whole idea in living with her was to 
persuade the petitioner to agree to 
judicial separation. She also told her 
that her brother was a very tough man 
and that if she did not consent to the 
judicial separation he would harass 
and kill her and snatch away the child. 
The petitioner, however, refused to 
oblige and thereafter in about January, 
1969 Miss Richel left Delhi to join her 
brother at Bhilai. 


5. It appears that some cor- 
respondence was going on between the 
petitioner, on the one hand, and Miss 
Richel, on the other, and basing her 
case on this correspondence Miss Richel 
filed a complaint in the court of the 
First Class Magistrate, Durg on 24-6- 
1969 alleging that in this correspon- 
dence the petitioner and her brother 
had committed an offence of defama- 
tion under Section 500, IPC. That com- 
plaint is Case No. 999/1969/1319/69. 
The petitioner engaged Shri B. L. 
Parakh, Advocate, Durg to appear on 
her behalf in that case and instructed 
him to apply to be exempted from 
personal attendance in court. She was 
very much afraid to go to Durg which 
was about 1500 Kilometers away from 
New Delhi as she had no relations 
and friends at that place. She also sent 
a telegram to the Magistrate request- 
ing him to dispense with her personal 
attendance at court because she was 
afraid that her husband might kill her. 
The learned Magistrate dispensed with 
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her attendance and! that case is still 
pending. 


6 On 4-2-1970 the petitioner 
filed an application before the Chief 
Divisional Magistrate, Delhi against 
her husband for maintenance for her- 
self and her child. But the same was 
dismissed on 20-7-1970. 


7. Tn the meantime, however, 
it appears Mr. Philip withdrew his 
petition for judicial separation on 6-7- 
1970 because of some technical defect. 
After curing the defect he re-filed the 
petition. In this petition he not only 
asked for judicial separation but also 
for the custody of the child. The peti- 
tioner was afraid to go to Durg to at- 
tend the court and so she allowed the 
petition to be disposed of ex parte. The 
learned Judge ultimately on 24-1-1972 
granted the prayer for judicial separa- 
tion but refused to give the custody 
of the child. The petitioner, however, 
was not aware of the result of the 
proceedings till very much later. 


8. When the above litigation 
was going on Mr. Phillip wrote very 
indecent and minatory letters to the 
petitioner on postcards with the deli- 
berate intention that the letters may 
be read by the petitioner’s friends and 
relations. On 20-11-1970 he filed a 
criminal complaint against her for de- 
famation on the basis of the allega- 
tions made in the complaint which she 
had filed before the Chief Divisional 
Magistrate, Delhi on 4-2-1970. In this 
complaint Mr. Phillip alleged that the 
statements made in the complaint be- 
fore the Magistrate had defamed him. 


9, We thus see that apart from 
the petition for judicial separation 
which was filed by Mr. Phillip, two 
complaints were filed against the peti- 
tioner—first by her sister-in-law on 24- 
6-1969 and the other by Mr. Philllp 
himself on 20-11-1970—all at Durg. 


10. The number of the com- 
plaint filed by Mr. Phillip against the 
petitioner is Criminal Case No. 15527/ 
1970. 


11. Tn this complaint the peti- 
tioner was summoned to appear before 
the Magistrate on 22-1-1971. The peti- 
tioner did not go to Durg but applied 
through an advocate for exemption 
from personal. attendance, That was 
granted on condition that she will ap- 
pear in court when required. When the 


A I. R, 


case came up for hearing on 5-7-1972 
the learned Magistrate made the fol~ 
lowing order. 
*5-7-1972:— 

Complainant with Sri P. N. Maitra 
Advocate, Accused by Sri B. R. Dubey 
Advocate, 

Complainant does not want to ex- 
amine either himself or any other wit- 
ness. Complainant closed his case, 
Now accused be produced for exami- 
nation under Section 348, Cr.P.C. 
Case for examination of the accused 


on 17-7-1972. 
Sd/- V. C. Agrawal 
AD.M. (J)’ 


Tt is not clear from this order what in- 
duced the learned Magistrate to call 
the petitioner for examination under 
Section 342, Cr.P.C. when the com- 
plainant did not want to offer himself 
as & witness in the case nor had he 
any other witness to examine, We 
may, however, leave it at that. The 
petitioner did not appear before the 
Magistrate on 17-7-1972 and thereupon 
the Magistrate issued a non-bailable 
warrant of arrest against the petitioner. 
The warrant was executed on 31-7- 
1972 at Delhi but the petitioner was 
bailed out by a local Magistrate on 
her giving security for attendance be- 
fore the Durg Magistrate on August 
10, 1972. 

12. The petitioner, however, 
could not attend the court of Durg 
Magistrate on the date fixed because 
on August 7, 1972 she fell seriously ill 
and was admitted as an indoor patient 
in the Safdarjung Hospital. She was 
advised by the Doctors to take com- 
plete rest for three weeks, The peti- 
tiorer was, however, worried about 
the warrant from Durg and so she 
sent one Shri Shiv Murti Shukla ta 
appear before the Magistrate on her 
behalf and present the medical certi- 
ficate so that her non appearance on 
August 10, 1972 may be condoned. Ac- 
cordingly, Shukla went tothe court of 
the Magistrate on 10-8-1972 at Durg 
ang through her advocate inform- 
ed the Magistrate about the petitioner’s 
condition. The learned Magistrate was 
good enough to adjourn the case till 
August 25, 1972. When Shukla was 
leaving the Court Mr. Phillip met him 
and started scolding him as to why 
the petitioner had not come and what 
business he had to come to Durg on 
her behalf. Mr. Phillip also told 
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him that if on the next hearing the 
petitioner did not attend, “no body 
will be worse than him”. Mr. Phillip 
also told him that the case for the 
judicial separation had already been 
decreed. On the next date also ie. on 
August 25, 1972 the petitioner could 
not go to Durg because she was still 
an indoor patient at Safdarjung Hos- 
pital. So she sent Mr. Shukla again on 
that date to seek further adjournment. 
On her behalf an application was 
made by her advocate and the case 
was further adjourned to September 
21, 1972. 


13. Tt is the case of the peti- 
tioner that as she had not personally 
attended the court and Mr. Shukla 
had appeared instead, Mr. Phillip was 
very much annoyed, He angrily ask- 
ed Mr. Shukla as to why he had not 
brought the petitioner and the child. 
As he was with his counsel and other 
persons at the time Mr. Phillip did not 
speak much. Later, however, when 
Mr, Shukla was going back after at- 
tending the court Mr. Phillip, accom- 
panied by an unknown man, started 
abusing and threatening Mr. Shukla. 
Mr. Shukla told him that the petitioner 
was still ill and would come to court 
after recovery. But Mr. Phillip and 
his companion told him that he was 
making false excuses. They told him 
that they will set him right so that he 
may not think of coming again to 
Durg, and, therefore, they gave him 
two or three slaps. Mr. Shukla raised 
an alarm which brought some persons 
on the spot and then Mr. Phillip and 
his companion left after giving him 
further threats of beating. On the same 
day Mr. Shukla filed his First Infor- 
mation for assault with the Police at 
Durg. A copy of the F.LR. is annexed 
to the petition. 


14. It is the complaint of the 
petitioner that the complaints for de- 
famation filed against her were clear- 
ly without substance as they disclosed 
no offence. A copy of the complaint 
filed by her sister-in-law Miss Richel 
is annexed to the petition and it is 
contended that a mere reading of the 
complaint would go to show that no 
offence under Section 500, IPC had 
been made out. Miss Richel referred 
to a letter or letters supposed to have 
been written to her and the other 
members of the family by the peti- 
tioner and her brother and these let- 
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ters, according to Miss Richel had de« 
famed her and the members of the 
family. What parts of these letters 
were defamatory, is not stated. Refer- 
ring to the complaint filed by Mr. Phil- 
lip — a copy of which was annexed 
to the petition—the petitioner con- 
tends that the charge of defamation was 
entirely based upon the petitioner’s 
application for maintenance in which 
she had said that she was entitled to 
maintenance because she could not 
cohabit with her husband as he was 
keeping a mistress in the house. It was 
alleged that this was a privileged 
document and no complaint for defa- 
mation could be filed on the basis of 
her application under Section 488, Cr. 
P.C. She also pointed out that her 
husband had not even offered himself 
as a witness in the case and still her 
presence in court was demanded by 
the learned Magistrate for examina- 
tion under Section 342, Cr.P.C. Her 
case is that both the complaints were 
without substance and they had been 
filed with the ulterior motive to harass 
her so that her presence being pro- 
cured at Durg, she might be physical- 
ly molested and her young son taken 
away from her. 


15. In considering whether the 
two cases should be transferred to 
Delhi it would not be proper to say 
anything about the merits of the two 
cases. But we have no doubt at all 
that the petitioner is not unreasonably 
afraid to go to Durg. Mr. Phillip has 
made it clear in no uncertain terms 
that he wants her at Durg with an 
ulterior motive. In this connection we 
have only to read the postcards that 
he had written to her between 1969 
and 1970 after he had filed his peti- 
tion for judicial separation. The post- 
cards are so indecent and venomous 
in content that they are actually un- 
readable. Malice is to be seen in every]. 
line of these postcards. They disclose 
that he had deliberately written open 
postcards maligning the petitioner, her 
parents and other friends and rela- 
tions so that others may read them. 
They leave no doubt in one’s mind 
that, given the opportunity, Mr. Phil- 
lip may not desist from causing phy- 
sical harm to the petitioner. A coun- 
ter-affidavit has been filed on behalf 
of Mr. Phillip before us and it is not 
denied that he is the author ‘of these 
postcards. Of course some excuse is 
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that no notice need be taken. His vio- 
lent mood is further illustrated by the 
fact that he showed great displeasure 
when Mr. Shukla attended the court 
on behalf of the petitioner. On the 
first occasion when Mr. Shukla appear- 
ed in the court he was pointedly ask- 
ed to see that on the next occasion, 
not he, but the petitioner came to 
Court or otherwise he would have to 
face unsavoury consequences. On the 
next date ie. August 25, 1972 when 
Mr. Shukla went to court, instead of 
the petitioner, he is alleged to have 
been assaulted and Mr, Shukla filed 
information with the Police. A 
copy of the information is filed with 
the transfer petition. Indeed Mr. Phillip 
in his counter-affidavit has denied the 
facts alleged by Mr. Shukla. But hav- 
ing regard to the violent disposition 
disclosed by Mr. Phillip in his letters 
we are inclined to think that there 
may be substance in the petitioner’s 
allegation that Mr. Shukla had been 
physically molested because he attend- 
ed the court instead of the petitioner. 
Durg is about 1500 kms. away from 
Delhi and we think that in the interest 
of the physical safety of the petitioner 
it would be inexpedient that the Cri- 
minal cases should be tried at Durg. 
Moreover, so far as Mr. Phillip’s com- 
plaint is concerned the publication of 
the defamatory matter, if any, was at 
Delhi. In our view it would be expe- 
dient to transfer both the cases—the 
one filed by Miss Richel and the other 
by Mr. Phillip against the petitioner 
from the Magistrate’s Court at Durg 
and to direct the same io be 
tried by a competent Magistrate at 
Delhi. Criminal Case No. 999/1969/ 
1319/1969 filed by Miss Richel and 
Criminal Case No. 15527/1970 filed bv 
Mr. P. Phillip, both pending disposal 
before the learned Additional District 
Magistrate, Durg, M. P. are transfer- 
red tothe Sessions Judge, Delhi who 
shall direct the same to be disposed 
of in accordance with law by a com- 
petent Magistrate at Delhi subordinate 
to him. 

Order accordingly. 
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C. A. VAIDIALINGAM, JJ. 
Management of Hindustan Steel 

Ltd., Appellant v. The Workmen and 

others, Respondents. 

ivi 175 of 1971, 


Civil Appeal No 
D/- 12-1-1973. 

Index Note: — (A) Industrial Dis- 
putes Act (1947), S. 25 FFF—Closure 
of even part of undertaking incurs lia- 
bility. 

Brief Note: — (A) Closure of a 
distinct venture though a part of busi- 
ness complex (e.g. housing project of 
a steel plant) incurs retrenchment 
compensation none the less than clo- 
sure of the entire works, AIR 1970 SC 
860 and AIR 1970.SC 1334, Followed. 

(Paras 9 & 10) 

Index Note: — (B) Industrial Dis- 
putes Act (1947), S. 11—Plea of in- 
firmity of retrenchment notice requir- 
ed to be specific. 

Brief Note: — (B) A general plea 
that grounds of retrenchment were 
false is not specific and precise enough 
to enable the employer to meet it. 

(Para 13) 
Cases Referred: Chronological Paras 
AIR 1970 SC 860=1969-2 SCR 

2821970 Lab IC 755, Work- 

men of the Indian Leafs Toba- 

cco Development Co. Ltd. v. 

Management — _10 
AIR 1970 SC 1334=(1969) 2 SCR 

£76=1970 Lab IC 1071, Parry 

& Co. Ltd. v. P. C. Pal 10 
AIR 1957 SC 121=1957 SCR 121, 

Hari Prasad Shiv Shankar 

Shukla v. A. D. Divekar 9 

The following Judgment of the 
Court was delivered by 

D The Management of 
Hindustan Steel Ltd., Ranchi challen- 
ges in this appeal by ‘special leave, the 
award made by the Industrial Tribu- 
nal, Bihar, Patna dated July 20, 1970 
on a reference of the following indus- 
trial dispute between the management 
and their workmen represented tky 
Hindustan Steel Ltd. Employees’ 
Union, Ranchi: 

“Whether the retrenchment of Shri 
Venkatesan, Ex-Overseer, Housing 
Colony Construction Scheme of Hin- 
dustan Steel Ltd, Ranchi is proper 
and justified? If not, what relief is he 
entitled to?” 


AQ/BQ/A349/73/SSG 


s Jim 
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2. According to the written 
statement filed by the Management 
Shri R. Venkatesan Naidu. the work- 
man concerned (hereinafter to be 
referred as Shri Naidu) was recruited 
to the work-charged establishment of 
the Ranchi Housing Project undertaken 
in 1960 on a consolidated salary of 
Rs. 250/~ p.m. He was recruited in 
March, 1960 and it was made clear to 
him that the post was purely tem- 
porary subject to termination with or 
without notice. Shri Naidu joined duty 
on March 15, 1960 after accepting 
those conditions. He later applied for 
the -post of Overseer in the same esta- 
blishment of the Ranchi Housing Pro- 
ject in response to an advertisement 
and an offer for his appointment as an 
Overseer was made to him on June 15, 
1960, clearly stating that his appoint- 
ment would continue upto March 31, 
1961 though it would be extended in 
case his services were to be required 
beyond that date. This appointment 
was also stated to be purely temporary 
terminable at any time without assign- 
ing any reason and without giving any 
notice. Shri Naidu assumed charge of 
the post of Overseer on June 20, 1960. 
The construction and the connected 
residuary work relating to the Ranchi 
Housing Project were over by the end 
of the year 1966 and it was decided 
to wind up this project and retrench 
13 workmen employed in four cate- 
gories with effect from December 31, 
1966 after giving notices and paying 
compensation to the workmen con- 
cerned. The services of three execu- 
tives and two Overseers (Shri Naidu 
and Shri Verghese) were retained for 
Some time in order to finalise accounts 
and to carry on some residuary work 
in connection with the said project. 
The management tried. to secure ‘em- 
ployment to those five persons in the 
Sister units of the Hindustan Steel 
Ltd., or sister public undertakings like 
Bokaro Steel Ltd., but without suc- 
cess. Shri Naidu, it is stated, did not 
possess any basic qualifications laid 
down by Bokaro Steel Ltd, The tenure 
of the posts held by these five per- 
sons was extended upto June 30, 1968. 
The departmental committee consist- 
ing of senior officers considered their 
cases for absorption in suitable posts 
in the Central Engineering and Design 
Bureau. As Shri Naidu had read upto 
Class IX only and did not possess any 
technical qualification he could not be 
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taken in any concern. It was in these 
circumstances that according to the 
management Shri Naidu’s services 
were retrenched with effect from the 
afternoon of June 29, 1968. The finan- 
cial concurrence for the continuance of 
the Ranchi Housing Project (Residuary 
work) also expired on the same date 
with the result that it was not possi- 
ble any longer to retain Shri Naidu’s 
services and his retrenchment was 
necessary. It was denied that big 
bosses of Hindustan Steel Ltd., did not 
like Shri Naidu because he had refused 
to oblige them whenever they made 
dishonest requests. Shri Naidu’s re- 
trenchment was accordingly stated to 
be quite proper, justified and legal 
and the action taken quite fair and 
bona fide. There was thus no question 
of any unfair labour practice or victi- 
misation of Shri Naidu. 


3. The case on behalf of the 
workmen was represented by the 
General Secretary of the Union. It 
was pleaded on behalf of the work- 
men that prior to joining Hindustan 
Steel Ltd., Shri Naidu had been serv- 
ing as a construction foreman in the 
Damodar Valley Corporation Ltd., dur- 
ing the period 1950 to 1957 and that on 
February 18, 1960 he applied to the 
Hindustan Steel Ltd., for a technical 
post mentioning his qualifications for 
the post applied for. He was inter- 
viewed and after testing his merits 
for the job of Works Supervisor he was 
offered the same on March 10, 1960. 
Later he was offered the job of an 
Overseer and he joined that post on 
May 20, 1960. He worked efficiently to 
the satisfaction of all concerned but 
was served with a charge-sheet on June 
10, 1964 on the ground that there was 
some shortage of steel rods. After an 
enquiry he was found guilty and on 
the recommendations of the enquiry 
committee he was dismissed with ef- 
fect from January 13, 1965. Shri Naidu 
approached the Presiding Officer, 
Labour Court, Ranchi under S. 25 of 
the Bihar Shops and Establishments 
Act, 1953 complaining against his dis- 
missal and the Presiding Officer on 
April 13, 1956 held the order of dis- 
missal as unjustified and illegal and 
ordered his reinstatement. He resum- 
ed his duties on receipt of the office 
order on 7/10 May, 1966. But some big 
bosses of the management were not 
happy on account of his reinstatement 
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with the result that he was again 
charge-sheeted on May 12, 1966 on the 
ground that he had falsely stated that 
he had passed the Senior Cambridge 
Examination. Shri Naidu filed a civil 
suit for a declaration that the proceed- 
ings initiated by the employer were 
mala fide, But during the pendency 
of that suit he was served with are- 
trenchment order dated June 29, 1968 
purporting to be under S. 25F of the 
Industrial Disputes Act, 1947 (herein« 
after called the Act) which, according 
to Shri Naidu was mala fide and un- 
justified. 

4. According to tħe Tribunal 
there was no controversy about the 
following facts: 


Shri Naidu had filed an applica- 
tion Ex. I on February 18, 1960 with 
the Construction Engineer of the Hin- 
dustan Steel Ltd., for a technical post 
and he had mentioned therein 
that he had studied upto Senior 
Cambridge standard but had ser- 
ved for a period of 23 years in 
other concerns. On March 10, 1960 he 
was offered the post of Works Super- 
visor on a consolidated salary of 
Rs. 250/- p.m. in the work-charged 
establishment of the Ranchi Housing 
Project but it was made clear to him 
that the post was purely temporary 
and subject to termination with or 
without notice. In response to this 
offer Shri Naidu submitted joining re- 
port on March 15, 1960. On April 18, 
1960 Shri Naidu applied for the post 
of an Overseer and mentioned in the 
column meant for the particulars of 
the examination passed “Cambridge 
Senior”, By office order dated 14/15 
June, 1960 he was offered the tempo- 
rary post of Overseer on the terms 
and conditions mentioned in that order. 
According to term 5 his appointment 
was upto March 31. 1961 but it could 
be extended beyond that date in case 
the company so desired. It was also 
mentioned that his appointment would 
be purely temporary terminable at 
any time without any reason and 
without giving any notice. He was ask- 
ed to report for duty as soon as pos= 
sible but not later than June 30, 1960. 
He joined as Overseer within the sche- 
duled time. The work of construction 
undertaken by the Ranchi Housing 
Project came to a close by the end of 
the year 1966 with the result that 13 
workmen were retrenched though 


Naidu was allowed to continue as an 
Overseer for finishing some residual 
work. 


5. Thereafter, according to the 
management the residual work was 
completed and the Ranchi Housing 
Project wound up in 1968. Shri Naidu 
having been rendered surplus notice 
Ex. 7 for his retrenchment was given 
because it was not possible to offer 
him any alternative employment in 
any other unit. His services were re- 
oaen with effect from June 29, 
1968. 


6. ‘According to the award the 
Ranchi Housing Project and the Main- 
tenance Division of the Hindustan 
Steel Ltd., were separate departments, 
the Housing Project being a temporary 
project whereas the maintenance divi- 
sion was to be maintained throughout. 
Both these departments were, how~ 
ever, controlled by the Central En- 
gineering & Division Bureau. The 
award further held that the manage- 
ment had decided to wind up the esta- 
blishment of Ranchi Housing Project 
with effect from March 31, 1968 and 
that serious attempts were made to 
absorb Shri Naidu but without success. 
The Ranchi Housing Project having 


been wound up the Management was. 


fully justified in retrenching Shri 
Naidu. The management was also held 
to have made genuine and bona fide 
efforts to absorb Shri Naidu in other 
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units but it did not succeed in its at- | 
tempt. The plea of mala fides on the | 


part of the management in retrenching 
Shri Naidu was also repelled by the 
Tribunal. It was also observed that he 
had failed to substantiate that there 
was any unfair labour practice or 
victimisation. The further point raised 
on behalf of Shri Naidu that the prin- 
ciple of “first come last go” or “last 
come first go” was not adhered to was 


also not accepted by the Tribunal. Shri ` 


Naidu’s appointment being temporary 
terminable by the Company at any 
time without assigning any reason and 


without giving any notice was held to | 


be an agreement contrary to the said 
principle and the provisions of S.25G 
of the Act were held inapplicable. The 
submission on behalf of the manage- 
ment that it was for them to decide 
from time to time the strength of 
labour required for that purpose was 
accepted and it was observed that the 
conduct of the management in closing 
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one department and dividing its work 

' amongst the other employees could not 
be reasonably characterised as impro- 
per or as amounting to an unfair labour 
practice. The last point urged on be- 
half of Shri Naidu was that the notice 
of retrenchment was not in accordance 
with the provisions of Section 25F of 
the Act because the retrenchment com 
pensation was to be paid immediately 
at the time of effecting the retrench- 
ment and it could not be deferred. Ac- 
cording to the notice Shri Naidu was 
merely informed that he could receive 
the retrenchment compensation from 
the cashier within two days from the 
date of termination of his employment 
and that this would also be subject to 
the production by him of no demand 
certificates from the concerned bran~ 
ches which were mentioned in the 
notice, Ex. 7. This plea prevailed with 
the Tribunal. After referring to certain 
decisions of this Court the Tribunal 
held that the notice was defective on 
the face of it because it did not com~ 
ply with cl. (b) of S. 25F of the Act. 
The offer in the notice to pay the re- 
trenchment compensation on the pro= 
dyction of no demand certificate from 
the concerned branchés according to 
the Tribunal clearly shows that the 
management did not intend to pay 
retrenchment compensation at the 
time of retrenchment. The objection 
on behalf of the management that this 
defect in the notice was not pleaded 
in the written statement filed on be- 
half of the workman was rejected with 
the observation that in para 13 of the 
Written statement it was averred that 
the grounds given in the retrenchment 
notice were all false and cooked up 
and in para 15 of the: written state- 
ment it was pleaded that the retrench-= 
ment of the employee was mala fide, 
unjustified and against law. The infir- 
mity in the notice being apparent on 
its face, in the opinion of the Tribu- 
nal, Shri Naidu was entitled to be re- 
instated and also to his wages and 
other dues. On this reasoning the in- 
impugned award was made in favour of 
Shri Naidu. 


7. ' Before us Shri Setalvad, the 
Iearned counsel for the appellant, the 
Management of Hindustan Steel Ltd., 
submitted that this case is really 
governed by S. 25FFF of the Act and 
S. 25F (b) is inapplicable. It was point- 
ed out that cl. (b) of S. 25F which has 
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been held by the award to have been 
violated by the appellant in the pre~ 
sent case is not attracted to the facts. 
The counsel questioned the legality of 
the view taken by the Tribunal and 
submitted that S. 25FFF (2) is the real 
provision which applies to the facts of 
the present case. — ` 

8. The short question thus 
requiring determination is whether 
S. 25F (b) or-S. 25FFF (2) of the Act 
is attracted to the facts of this case. In. 
order to' appreciate the true scheme 
and scope of these sections it would be 
helpful to reproduce them: 

“25F. Conditions precedent to re- 
frenchment of workmen: 

No workman in any industry who has 
been in continuous service for not less 
than one year under an employer shall 
be retrenched by that employer until— 

(a) the workman has been given 
one month’s notice in writing indicat- 
ing the reasons for ‘retrenchment and 
the period of notice has expired, or the 
workman has been paid in lieu of such 
notice, wages for the period of the 
notice: 

_ Provided that no such notice shall 

be necessary if the retrenchment is 
under an agreement which specifies a 
date for the termination of service; 

(b) the workman has been paid, 
at the time of retrenchment compensa- 
tion which shall be equivalent to fif- 
teen days’ average pay for every com- 
pleted year of continuous service or 
any part thereof in excess of six 
months; and 

(c) notice in the prescribed man- 
ner is served on the appropriate Gov- 
ernment or such authority as may be 
Specified by the appropriate Govern- 
ment by notification in the Official 
Gazette.” ; 

“25FFF. Compensation to work- 
men in case of closing down of under- 
takings: 

(1) Where an undertaking is clos- 
ed down for any reason whatsoever, 
every workman who has been in con- 
tinuous service for not less than one 
year in that undertaking immediately 
before such closure shall, subject to 
the provisions of sub-section (2),- be 
entitled to notice and compensation in 
accordance with the provisions of Sec- 
tion 25-F, as if the workman had been 
retrenched: 

Provided that where the under- 
faking is closed down on account of 
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unavoidable circumstances beyond the 
control of the employer, the compen- 
sation to be paid to the workman 
under clause (b) of Section 25F shall 
not exceed his average pay for three 
months. 


Explanation. — An undertaking 
which is closed down by reason mere- 
ly of financial difficulties (including 
financial losses) or accumulation of un- 
disposed of stocks or the expiry of 
the period of the lease or the licence 
granted to it where the period of the 
lease or the licence expires on or after 
the first day of April, 1967 shall not 
be deemed to have been closed down 
on account of unavoidable circumstan- 
ces beyond the control of the em- 
plover within the meaning of the pro- 
viso to this sub-section. 


(2) Where any undertaking set up 
for the construction of buildings, bri- 
dges, roads, canals, dams or other con- 
struction work is closed down on ac- 
eornt of the completion of the work 
within two years from the date on 
which the undertaking had been set 
up, no workman employed therein 
shall ‘be entitled to any compensation 
urder clause (b) of Section 25F, but if 
the construction work is not so com- 
pleted within two years, he shall be 
entitled to notice and compensation 
under that section for every complet- 
ed year of continuous service or any 
part thereof in excess of six months.” 


9, Both of these sections occur 
in Ch. V-A of the Act dealing with 
“Lay-off and Retrenchment” inserted 
in 1953. In enacting S. 25F the Legis- 
lature standardised the payment of 
compensation to workmen retrenched 
in the normal or ordinary sense in an 
existing or continuous industry by 
adopting a simple yard-stick of the 
Jiength of service of the retrenched 
workmen doing away with the perplex- 
ing variety of factors for determining 
the appropriate relief in each case. In 
Hari Prasad Shiv Shankar Shukla v. 
A. D. Divekar, 1957 SCR 121=(AIR 
1957 SC 121) it was held that this sec- 
tion was not intended by the Legisla- 
ture to be applicable to bona fide clo- 
sure of business. This decision led to 
amendment of the Act by the Parlia- 
ment. In 1957 S. 25FFF was inserted 

‘tin order to give benefit of S. 25F to 
the retrenched workmen where an 
undertaking is closed down “for any 
reason whatsoever’. We need not refer 
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to zhe amendment of S. 25FF because 
tha: section does not directly concern 
us. According to sub-s, (2) of S. 25FFF 
it is quite clear that in case of closure 
of the categories of undertakings as 
mentioned therein, no workman em- 
ployed in those undertakings can claim 
compensation under cl. (b) of S. 25F. 
The language of S, 25FFF (2) is plain 
and unambiguous. Indeed, the learned 
counsel for the respondent also did 
not dispute that if it were to be held 
in this case that the undertaking had 
been closed down then cl. (b) of Sec- 
tion 25F would not be attracted and 
Shri Naidu would not be entitled to 
claim relief under that clause. Accord- 
ing to Shri Madan Mohan, however, 
the present was not a case of closure 
of the undertaking. His submission was 
that only the work of the Housing 
Project at Ranchi had been completed. 
It was argued that unless the entire 
undertaking of the appellant was clos- 
ed down S. 25FFF (2) could not ap- 
ply. This submission is, in our opinion, 
not acceptable. 


10. The word undertaking as 
used in S. 25FFF seems to us to have 
been used in its ordinary sense con- 
noting thereby any work, enterprise, 
project or business undertaking. It is 
not intended to cover the entire indus- 
try or business of the employer as was 
suggested on behalf of the respondents. 
Even closure or stoppage of a part of 
the business or activities of the em- 
plover would seem in law to be cover- 
ed by this sub-section. The question 
has indeed to be decided on the facts 
of each case. In the present case the 
Ranchi Housing Project was clearly 
a distinct venture undertaken by the 
appellant and it had a distinct begin- 
ning and an end. Separate Office was 
apparently set up for this venture and 
on the completion of the project or 
enterprise that undertaking was closed 
down. The Tribunal has actually so 
found. Its conclusion has not been 
shown to be wrong and we have no 
hesitation in agreeing with its view. 
There is no cogent ground for re- 
opening the. Tribunal’s conclusion 
under Article 136 of the Constitution. 
It is also noteworthy that Shri Naidu 
hed been recruited to the work-charg- 
ed establishment of the Ranchi Housing 
Project. In Workmen of the Indian 
Leaf Tobacco Development Co. Ltd. 
v. Management, (1969) 2 SCR 282 = 
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(AIR 1970 SC 860) closure of eight out 
of 21 depots of the company though 
not amounting to closure of its entire 
business was considered to amount to 
a closure within the contemplation of 
Section 25-FFF. In Parry and Co. Ltd. 
v. P. C. Lal, (1969) 2 SCR 976 = (AIR 
1970 SC 1334) it was observed that 
it was within the managerial discre- 
tion of an employer to organise and 
arrange his business in the manner he 
considers best and that if a bona fide 
scheme for such re-organisation results 
in surplusage of employees, no em- 
ployer is expected to carry on the 
burden of such economic deadweight 
and retrenchment has to be accepted 
as inevitable however unfortunate. 
The reasoning and ratio of these de- 
cisions support the appellant’s argu- 
ment. 

11 Now, under Sec. 25-FFF (1) 
' which creates a statutory fiction, all 
that Shri Naidu was entitled to, was 
notice and compensation in accordance 
with the provisions of Section 25-F as 
if he had been retrenched. Retrench- 
ment notice, Ex. 7, dated June 29, 
1968, quite clearly complies with this 
requirement. On behalf of the res- 
pondent, as already noticed, it is not 
disputed that there has been no failure 
to give notice as required by Sec- 
tion 25F, in case Clause (b) is held 
inapplicable, 


12. It is also clear that the res- 
pondent had not specifically raised any 
plea of defect in the notice given to 
Shri Naidu. The Tribunal, however, 
allowed the objection of the notice 
Ex. 7 being conditional to be argued 
on the view that the notice was infirm 
on the face of it and that the objection 
was covered by the general plea in the 
written statement filed on behalf of 
Shri Naidu, to the effect that the 
grounds given in the retrenchment 
notice were all false and cooked up. 
On this view the notice was held to 
be conditional and, therefore, invalid 
and Shri Naidu was held entitled to 
be reinstated, 


13. In our view, Shri Setalvad 
was fully justified in submitting that 
the management had been taken by 
surprise and that the Tribunal was 
in error in holding the general ground 
in the written statement to cover the 
specific plea of infirmity of the notice 
because of its being conditional. The 
plea of the statutory defect in the 
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notice should, in our opinion, have 
been reasonably specific and precise 
so as to enable the appellant to meet 
it. The general plea could not serve 
the object of putting the appellant on 
guard about the precise case to be met 
at the trial and tell the management 
the precise nature of the plea witk 
respect to the defect in the notice, to 
enable them to meet it. In our view, 
if Clause (b) of Section 25-F is ex- 
cluded from consideration and the plea 
relating to infirmity of the notice is 
ruled out, as we hold on these two 
points in agreement with Shri Setal- 
vad, then, the impugned order is 
clearly insupportable. We are, there- 
fore, constrained to allow the appeal, 
set aside the impugned award and 
hold that the retrenchment of Shri 
Naidu was proper and justified. In 
the circumstances of the cdse there 
would be no order as to costs. 


Appeal allowed. 


AIR 1973 SUPREME COURT 883 
(V 60 C 196} 


(From: Bombay) 


A. ALAGIRISWAMI, I D. DUA AND 
C. A. VAIDIALINGAM, JJ. . 
The Municipal 
Greater Bombay, 
B. E. S. T. Workers’ 
dent. 


Civil Appeals Nos. 1774-1775 of 
1971, D/- 12-1-1973. | 

Index Note:— (A) Bombay In- 
dustrial Relations Act (11 of 1947), See- 
tion 78 (1) (D) (i) — Six months’ time 
to dismiss is not mandatory. 

Brief Note: — (A) Thus where em- 
ployee’s Union sought adjournment of 
enquiries and employee was sick there- 
by delaying enquiry, the prescription 
of 6 months within which to punish, 
is extendable by the Labour Court, be- 
cause the prescription is only directory 
and not mandatory. (1963) 1 Lab LJ 
790 (Madh Pra), Overruled. Decisions 
of Labour Court, Bombay in Appl. Nos. 
553 and 554 of 1970, Reversed. 

(Para 20) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1268 = 1972 Lab 
IC 444, Chhotabhai Jetha- 
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AIR 1968 SC 224 = 1968-1 SCR 

164, Remington Rand of India 

Ltd. v. The Workmen . _ 
1963-1 Lab LJ 790 = 1961 Jab 

LJ 1428, Raipur Co-operative 

Central Bank Ltd. v. State In< 

dustrial Court, Indore fy 
AIR 1961 SC 751=1961-2 SCR 

679 = 1961-1 Cri LJ 773, 

State of Uttar Pradesh v. : 

Babu Ram Upadhya 19 
1957-1 QB 330 = 1956-3 All ER 

802, Driscoll v. Church Commrs, 

for England. 
AIR 1952 SC 319 = (1962) 3 ia 

SCR 696, Ebrahim Aboobakar ` 

v. Custodian General of Evacuee 

Property 
, __ The Judgment of the Court was 
delivered’ by 

VAIDIALINGAM, J.:— In these 

two appeals, by special leave, the com- 
mon question that arises for considera- 
tion is the proper interpretation to be 
placed on Section 78 (1) (D) of the 
Bombay Industrial Relations Act, 1946 
(Bombay Act No. XI of 1947) herein- 
after referred to as the Act. 


2. The appellant in both the 
appeals, the Municipal Corporation of 
Greater Bombay, is a body corporate 
constituted under the Bombay Munici- 
pal Corporation Act 1888. For the 
purposes of providing and operating 
motor transport and for supplying 
electricity to the consumers in the City 
of Bombay, the appellant has establish- 
ed under the provisions of the Bombay 
Municipal Corporation Act, an under- 
taking called the Bombay Electric 
Supply and ‘Transport Undertaking. 
The affairs of the said Undertaking 
are managed by a committee called 
the Bombay Electric Supply and Trans- 
port Committee, as per the provisions 
of the Bombay Municipal Corporation 
Act. The workman, Shri U. R. Naik, 
was employed as Assistant Fitter in 
the Transportation Engineering Depart- 
ment at Dadar workshop of the appel- 
lant. Similarly, Shri E. Menezes was 
employed under the appellant as Line 
Mechanic. It is common ground that on 
July 18, 1969, when the Sub-Inspector 
of Police attached to the V. P. Road 
Police Station, was on patrol duty with 
his other staff, at about 9.30 p. m., he 
came across Shri U. R. Naik along 
with another person, Kundaikar, and 
found each of them carrying a-gunny 
bag in their hands. As the bags ap- 


peared to be rather very heavy, the 
movement of the said persons arose the 
suspicion of the Police officials, vrho 
stopped the said persons and searched 
the bags. On a search of the bags, if © 
was found that each bag contained 22 
brass bearings. As Shri U. R. Naik 
and his companion, Kundaikar, were 
not able to offer any satisfactory 2x- 
planation as to how they came to be 
in possession of the articles found in 
the bags, they were taken into custody- 
On further investigation and from the 
Statements given by Shri Naik, it was 
found that the latter was an employee 
under the appellant as Assistant Fitter 
and that the brass bearings found in 

possession had been removed 
from the appellant’s workshop with 
the active help and co-operation of an- 
other employee, E. Menezes, who was 
at the material time employed under 
the appellant as a Line Mechanic. In 
consequence, Shri E. Menezes was also 
arrested shortly thereafter. After 
further enquiries, the brass bearings 
were identified by the concerned 
officers as properties belonging to the 
aprellant. Ultimately on July 20, 1969, 
the appellant lodged a complaint of 
theft against the two workmen, U. R. 
Naik and E. Menezes, 


3. The appellant also charge- 
sheeted the two workmen on 18/19th 
Auzust, 1969. Shri U. R. Naik was 
charge-sheeted under Standing Order 
20 (C) for ‘fraud or dishonesty in con- 
nection -with the businesss of the 
undertaking’, Shri E. Menezes was 
cherge-sheeted under Standing Order 
20 (C) and Standing Order 20 (1) for 
having committed an act ‘subversive of 
discipline’. An enquiry was conducted 
by Shri Talpade, Assistant Labour Offi- 
cer (Transportation) of the appellant. 
At first it was a common enquiry ageinst 
both the workmen in which the evidence 
son te be retained in service. On this 
of the Police officers and certain offi- 
cers of the appellant were examined. 
Later on, the enquiry was separated 
against each employee and further 
witnesses, both on behalf of the ap- 
pellant as well as the workmen econ- 
cerned, were examined. The Enquiry 
Officer found Shri Naik guilty of the 
offence with which he was charged 
and it was found that the offence pro- 
vel against this workman was of a 
very grave and serious nature and as 
such the workman was not a fit per- 
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finding an order dismissing Shri Naik 
Assistant Fitter, from the services of 
the appellant was passed on February 
11, 1970. An appeal by Shri Naik to 
the executive Engineer and a further 
- appeal to the Assistant General Manager 
were all dismissed. Similarly, Shri 
E. Menezes was also found guilty of 
the offences with which he was charged. 
It was further found that as the of- 
fences proved against the workman 
were of a grave and serious nature, 
he was not a fit person to be retained 
in the services of the appellant. 
Accordingly, an order dismissing Shri 
E. Menezes from service was passed 
on March 18, 1970. The appeals filed 
by this workman to the Executive 
Engineer and the Assistant General 
Manager proved of no avail. 


4. Shri Naik sent to the appel- 
lant an approach notice, as re- 
quired by the Act, on June 6, 1970, 
but without any avail, Similarly, 
Shri Menezes also sent an approach 
notice on July 31, 1970, but without any 
avail. Shri Naik filed application No. 
553 of 1970 before the Fifth Labour 
Court at Bombay challenging the order 
of the appellant dismissing him from 
service on various grounds. He at- 
tacked also the Domestic Enquiry that 
was held, as illegal and improper and 
the finding recorded therein as per- 
verse. He prayed for setting aside 
the order dated February 11, 1970, 
and for being reinstated in service 
with full back wages, Shri E. 
Menezes filed application No. 554 of 
1970 before the same Court praying 
for similar reliefs in respect of the 
order of dismissal passed against him 
on March 18, 1970. He also attacked 
the order and the enquiry proceedings 
onthe grounds relied on by Shri Naik. 
The two applications were filed under 
Sections 78 and 79 of the Act. 

5. Both the applications were 
heard together by the Labour Court. 
Evidence also was adduced by the ap- 
pellant justifying the action taken 
against the two workmen, One of the 
grounds of attack against the orders of 
dismissal was that they were illegal 
and void, as they have been passed for 
fault or mis-conduct committed by the 
employees, which came to the notice 
of the employer more than six months 
prior to the date of the orders. To 
meet this contention, the appellant ad- 
duced evidence before the Labour 
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Court explaining the circumstances - 
that led to the orders of dismissal 
being passed beyond the period of six 
months. The evidence was to the 
effect that though the enquiry pro~ 
ceedings had commenced within a 
short time, nevertheles they had to be 
postponed from time to time because 
the Union representing the workmen 
was not ready on certain days and 
also because of the postponement of 


the enquiry due to the sickness of 


the employees concerned. Another 
reason given by the appellant was 
that the enquiry had to be postponed 
from time to time as the Sub-In~ 
spector of Police, who investigated the 
complaint of theft, was not available 
for giving evidence. 

6. The Labour Court rejected 
almost all the contentions on facts 
raised by the workmen regarding the 
legality and propriety of the enquiry 
proceedings. The findings of the 
Labour Court in this regard are :— 


That the enquiy has been conduct~ 
ed by a competent authority and that 
the workmen were given full and 
adequate opportunity to place their 
evidence and to examine witnesses on 
their behalf. The Enquiry Officer was 
justified from the evidence on record 
in coming to the conclusion that the 
workmen are guilty of mis-conduct 
under Standing Order No. 20 (c). The 
findings recorded by the domestic Tri- 
bunal are based on the evidence on 
record and that the conclusions arrived 
at are just, legal and proper. The 
criticism of the Union that the finding 
arrived at by the Domestic Tribunal ` 
was perverse has to be rejected. The 
two workmen have failed to establish 
any case under Section 78 (1) (A) (a) © 
of the Act. 


T. Regarding the contention 
raised by the Union on behalf of the 
workmen that the orders of dismissal 
are illegal, as having been passed after 
six months from the date of the notice 
of the mis-conduct, the Labour Court 
held that the provisions of Sec- 
tion 78 (1) (D) are mandatory and that 
the time limit of six months specified 
in Section 78 (1) (D) (i) of the Act 
cannot be enlarged by the Labour 
Court. The Labour Court found 
support for this view in the Division 
Bench judgment of the Madhya Pra- 
desh High Court in Raipur Co- 
operative Central Bank Ltd. v. State 
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‘Industrial Court, Indore, 1963-1 Lab 
LJ 790 (Madh Pra). It was pressed by 
the appellant before the Labour Court 
that the delay in passing the orders 
of dismissal was caused due to the ad- 
journments being granted to the Union 
because of the illness of the workmen 
concerned or due to the inability, for 
other reasons, of the workmen to be 
present. Another reason given by the 
appellant was that the Sub-Inspector 
of Police, who investigated the offence 
of theft, was not available for some 
time to give evidence before the 
Enquiry Officer. In view of these 
circumstances, the plea of the appel- 
lant was that the relevant provisions 
will have to be construed not as manda- 
tory but as only enabling and discre- 
tionary powers of the Labour Court 
which have tobe exercised having due 
regard toallthe attendant circumstan- 
ces. The Labour Courtin considering 
this plea of the appellant held that the 
delay in passing the orders was caused 
in view of the cicumstances relied on 
by the management and as the delay 
had been caused due to circumstances 
beyond the control of the appellant, 
this was fit case for condoning the 
delay if in law the court had the power 
to do so. The Labour Court, however, 
held that the relevant provisions are 
mandatory and hence it has no power 
to condone the delay, even though the 
circumstances warranted such condo- 
nation in this case. In this view, the 
Labour Court held that as the orders 
of dismissal have not been passed 
within six months of the mis-conduct 
coming te the notice of the employer, 
they are illegal and have to be set 
aside under Section 78 (1) (D) (i) of 
the Act. 


8. The Labour Court then con- 
sidered the relief to be granted to the 
two workmen. It held that as the of- 
fence for which the two workmen 
were dismissed, was of a very serious 
nature entailing loss of confidence of 
the employer in the employee, rein- 
statement should not be ordered. The 
Labour Court, therefore, directed the 
appellant to pay each of the workmen 
his back wages from the date of dis- 
missal till the date of the order and 
also, in addition, to pay compensation 
in the sum of Rs. 1,500/-. In the result, 
the two applications filed by the work- 
men were ordered granting them 
relief of back wages and compensation. 


A.L Be 


Civil Appeal No. 1774 of 1971 is against 
the crder passed in application No. 
553 of 1970 and Civil Appeal No. 1775 
of 1971 is against the order passed in 
application No, 554 of 1970. 


"9, The learned Additional Soli- 
citor General very strenuously attack- 
ed the reasoning of the Labour Court 
wher it held that the provisions of 
Section 78 (1) (D) are mandatory. His 
cea a in this regard are as fol- 
OWS: 


The subject matter and the extent 
of inrisdiction of the Labour Court are 
provided for under S. 78 (1) (A) of the 
Act. Section 78 (1) (D) of the Act 
merely makes provisions regarding the 
powers which a Labour Court may 
exercise in determining the propriety 
or legality of orders under S. 78 (1) 
(A) cf the Act. The provisions of Sez- 
tion 78 (1) (D) are only enabling or 
discretionary; in that the Labour Court 
is not bound to exercise the powers 
contained in that section. They do not 
compel a Labour Court to pass an 
order in terms of Section 78 (1) (D) (a) 
or (t), even though the Labour Court 
is canvinced thatthe reasons for the 
delay in passing the order of dismissal 
are entirely beyond the control of an 
employer, Inasmuch as in this case the 
Labour Court has accepted the reasons 
given for the delay, the decision of the 
Labour Court setting aside the order of 
dismissal is illegal and not justified. 
The object of Section 78 (1) (D) (i) is 
only to emphasise that an employer 
should act diligently and with all pcs- 
sihle speed and without laches in the 
matter of taking action for misconduct 
against an employee and passing suita- 
ble orders. 

16-11. Mr. S. V. Gupte. learned 
counsel for the Union supported the 
view of the Labour Court and urged 
that the words of Section 78 (1) (D) (i) 
are clear and specific. The said sub- 
clause leaves norcom for doubt. The 
sub-clause is quite clear that once it is 
found that the orders are passed by a 
management more than six months 
from the date when the fault or mis- 
conduct committed by an employee 
came to its notice, the action of the 
employer is illegal. Without anything 
more, the counsel urged when once it 
is found, as in this case, that the orders 
of dismissal were passed after six 
months, as provided in the said sub- 
clause, there is no other alternative 
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for the Labour Court but to set aside 
the orders of dismissal. He further 
pointed out that the legislature has 
left no discretion in the Labour Court 
to embark upon an enquiry whether 
the management in a particular case 
had sufficient reasons for not comply- 
ing with the mandatory period of six 
„months, as provided in the 
clause. The only discretion left to the 
Labour Court is regarding the nature 
of the relief to be granted either under 
(a) or (b) of Section 78 (1) (D). 

12. In order to appreciate the 
contentions of counsel on both sides, 
it is necessary to refer to the material 


provisions of the Act. The Act, as its: 


preamble shows, has been enacted to 
provide for the regulation of the rela- 
tions of employers and employees in 
certain matters, to consolidate and 
amend the law relating to the settle- 
ment of industrial disputes and to pro- 
vide for certain other purposes. Chap- 
ter XII in which the group of Ss. 77 to 
86 occur, deals with Labour Courts, 
their territorial jurisdiction, their 
powers, commencement of proceedings 
before the said Courts, ete. though we 
are concerned with the interpretation 
of Section 78 (1) (D), in order to ap- 
preciate the context in which it occurs, 
it is necessary to refer to the entire 
section. Section 78 runs as follows: 

“78 (1) A. A Labour Court shall 
have power to decide — 

(a) disputes regarding — 

(i) the propriety or legality of an 
order passed by an employer acting or 
purporting to act under the standing 
orders; 

(ii) the application and interpreta- 
tion of standing orders; i 

(iii) any change made by an em- 
ployer or desired by an employee in 
respect of an industrial matter specifi- 
ed in Schedule II (except item (5) ) 
thereof and matters arising out of such 
change; 

(b) industrial disputes — 

(i) referred to it under S. 71 or 

(ii) in respect of which it is ap- 
pointed as the arbitrator by a submis- 
sion: 

(c) whether a strike. lock-out, 
closure, stoppage or any change is il- 
legal under this Act; . 

B. try offences punishable under 
this Act and where the payment of 
compensation on conviction for an of- 
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fence is provided for, determine the 
compensation and order its payment; 

C. require any employer to— 

(a) withdraw any change whichis 
held by it to be illegal, or withdraw 
temporarily any change the legality of 
which is a matter ofissue in any pro- 
ceeding pending final decision, or 

(b) carry out any change provided 
such change is a matter in issue in any 
proceeding before it under this act; 

D. require an employer, where it 
finds that the order of dismissal, dis- 
charge, removal, retrenchment, termi- 
nation of service or suspension of an 
employee made by the employer, — 

(i) was for fault or misconduct 
committed by the employee which 
came to the notice of the employer 
more than six ‘months prior to the date 
of such order; or 

(ii) was in contravention of any 
of the provisions of any law, or of any 
standing order in force applicable to 
such employee, or 

(iii) was otherwise improper or il~ 
legal, 

(a) te reinstate the employee for- 
thwith or by a date specified by it in 
this behalf and pay him wages for the 
period beginning on the date of such 
order of dismissal, discharge, removal, 
retrenchment, termination of service or 
suspension, as the case may be, and 
ending on the date on which the 
Labour Court orders his reinstatement 
or on the date of the reinstatement, 
whichever is later, or 

(b) to pay to the employee in ad- 
dition to wages being wages for 
the period commencing on the 
date of his dismissal, discharge, 
removal, retrenchment or termina- 
tion of service and ending on the 
date on which the Labour Court 
orders such payment, such sum not ex- 
ceeding four thousand rupees by way 
of compensation, regard being had to. 
loss of employment and possibility of 
getting suitable employment there- 
after. ` 

(2) Every offence punishable under 
this Act shall be tried by the Labour 
Court within the local limits of whose 
jurisdiction it was committed. 
Explanation: A dispute falling under 
clause (a) of paragraph A of sub-sec- 
tion (1) shall be deemed to have arisen 
if within the period prescribed 
under the proviso to sub-section (4) 
of section 42, no agreement is arrived 
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at in respect of an order, matter or 
change referred to in the sad proviso.” 

13. Clause (D) of section 78 (1) 
was introduced in the Act of Mahara- 
shtra by Act 22 of 1965. The said 
amending Act introduced not only 
clause (D) but also made changes in 
paragraphs (A) and (C) of Section 78. 
The statement’ of objects and rea~ 
sons to the amending Act shows that 
the additional provisions, which were 
sought to be incorporated in the Act, 
were made to enlarge the powers of 
the Labour Courts under Section 78. 
It is further seen from the statement 
of objects and reasons that the Labour 
Court was being empowered ‘ta require 
an employer to reinstate an employee 
with full back wages and compensation 
not exceeding Rs. 2,500/-......... if the 
employee was dismissed, diszharged, 
etc.’. It may be noted that in the 
amendment, as now finally made, under 
sub-clause (b) the maximum compen- 
sation has been fixed at Rs. 4,000/-. 
The statement of objects and reasons 
amply demonstrates that and by in- 
troducing paragraph (D) in Section 78 
(1), the Legislature was only seeking 
to arm the Labour Court with further 
and more effective powers to grant 
suitable relief. 


14, A reading of Section 78 as a 
whole leaves the impression in our 
minds that the legislature wanted the 
provision to be a comprehensive one. 
It contains all the powers of the 
Labour Court in the matter of all dis- 
putes mentioned therein and it also 
gives jurisdiction to punish certain of- 
fences under the Act. The scheme of 
Section 78 (1) appears to be that a 
Labour Court has to have power to 
decide all the disputes covered by 
paragraph (A). Paragraph (B) gives 
the Labour Court power to try offen- 
ces punishable ‘under the Act and cog- 
nizance of such offences can only be 
taken under Section 82. Paragraphs (C) 
and (D) set out what reliefs the Labour 
Courts are empowered to give includ- 
ing directions as may be found neces- 
sary in that behalf. Another provision, 
which has to be taken note o3, is Sec- 
tion 73 of the Employees’ State Insur- 
ance Act. 1948, which is as follows: 

“Employer not to dismiss or punish 
employee during period of sickness, 
etc. — (1) No employer shall dismiss, 
discharge; or reduce or otherwise punish 
an employee during the perioc the em- 


to Cismiss, 
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ployee is in receipt of sickness benefit 
or maternity benefit, nor shall he, ex- 
cept as provided under the regulations, 
dismiss, discharge or reduce or other- 
wise punish an employee during the 
period he is in receipt of disablement 
benefit for temporary disablement or 
is under medical treatment for sick- 
ness or is absent from work as a result, 
of illness duly certified in accordance 
with the regulations to arise out of the 
pregnancy or confinement rendering 
the employee unfit for work. 


(2) No notice of dismissal or dis- 
charge or reduction given to an em- 
ployee during the period specified in 


‘sub-section (1) shall be valid or opera- 
tive.” 


This provision clearly places an em- 
bargo upon the powers of an employer 
discharge or otherwise 
punish an employee in the circumstan- 
ces mentioned therein. For example, if 
an employee is under medical treat- 
ment for sickness or is in receipt of 
sickness benefit or maternity benefit, 
no ordér of dismissal or punishment 
can be passed against such an em- 
ployee. That means even if an em- 
ployer intends to take disciplinary ac- 
tion for any misconduct, he cannot 
pass any orders of punishment during 
the periods mentioned in the section. 
For instance if an enquiry regarding 
the misconduct of an employee had 
been conducted and he had been 
found guilty even within the period 
of six months, as contemplated under 
Section 78 (1) (C) (i), and ifthe empl- 
oyee comes under the protection of Sec- 
tion 73 of Employees’ State Insurance 
Act, 1948, the employer can pass no 
orders of punishment. That means the 
employer will be placed in a dilemma. 
If he passes an order of dismissal in 
the circumstances mentioned under 
Section 73 of the Employees’ State 
Insurance Act, that order isinvalid and 
inoperative. But if he postpones, as he 
is bound to do, under Section 73, and 
passes the order, after the employee 
ceases to be under any of the disabili- 
ties mentioned in the said section, six 
months from the date of the miscon- 
duct coming to the notice of the em- 
ployer would have elapsed. In such a 
case, the order will be struck down 
under Section 78 (1) (D) (i) if the inter- 
pretation contended for by the union 
is accepted, Therefore, it is necessary 
that those- provisions will have to be 
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read harmoniously so as to avoid a 
conflict between the two enactments. 


15. There can be no controversy 
that an employee is entitled to a fair 
and reasonable opportunity of plead- 
ing to the charge for which he may 
be tried by the Domestic Tribunal. He 
must have a right to cross-examine 
the witnesses produced for the manage- 
ment and also to adduce evidence on 
his behalf. It may be that on certain 
occasions, the employee as well may 
seek an adjournment or postponement 
of the enquiry, either on the groun; 
of his personal inconvenience due to 
sickness or otherwise or due to the in- 
ability of his witnesses to be present. 
If the employer without any justifica- 
tion refuses such a reasonable request 
and proceeds with the enquiry, those 


proceedings will have to be set aside~ 


by the Labour Court or the Industrial 
Tribunal concerned on the ground that 
there has been a violation of the prin- 
ciples of natural justice in that the 
workman had no reasonable opportu- 
nity to defend the charge against him. 
If the employer, as he is bound to do, 
grants a reasonable adjournment to 
enable the workman to be present or 
to produce his witnesses, it may be 
that .in certain cases at least, by the 
time the enquiry is complete and 
orders passed, the period of six months 
would have elapsed. Does it mean that 
when orders of punishment for mis- 
conduct are passed by an employer 
after holding a proper and fair en- 
quiry, those orders will have to be set 
aside, only on the ground that on the 
day when they were passed, the period 
of six months had already expired? If 
the view of the Labour Court is cor- 
rect, the position will be that even 
though very serious misconduct is held 
to be proved against an employee and 
he does not deserve to be retained in 
service, nevertheless the order of dis- 
missal will be straightway set aside 
on the sole ground that the period of 
six months has expired. The employee 
will then straightway get back into ser- 
vice howsoever undesirable he may be. 
Again an employee, knowing well that 
once orders are passed after the ex- 
piry of six months, they will be strai- 
ghtway set aside by the Labour Court, 
will attempt to protract the proceed- 
ings before the Enquiry Officer on 
some ground or other. Do all these 
things conduce to the maintaining of a 


Bom, Municipality v. B. E. S. T.Workers’ Union [Prs. 14-16] S. C. 889 


proper relationship between an em- 


-ployer and an employee, as is envi- 


saged under the Act? We have indicat- 
ed broadly several aspects which have 
to be borne in mind in considering the 
question. None of these matters have 
been either adverted to or taken into 
consideration by the Labour Court in 
the present case. 


16. The scheme of the Act has 
been considered by this court in 
another context in M/s. Chhotabhai 
Jethabhai Patel and Co. v. Industrial 
Court Maharashtra, Nagpur Bench, - 
Nagpur, AIR 1972 SC 1268 and we do 
not propose to cover the ground over 
again, But it is to be emphasised that, 
as mentioned by us earlier, the scheme 
of Section 78 (1) is that a Labour 
Court is to have power to decide all the 
disputes covered by paragraph (A). 
Paragraph (B), as pointed out, gives 
the Labour Court the power to try 
offences punishable under the Act. 
Paragraphs (C) and (D) set out the 
nature of reliefs which the Labour 
‘Courts are empowered to grant includ- 
ing directions, as may be found neces- 
sary in that behalf. The material part 
of Section 78 (1) (D) is to be read as 
follows: 

“A Labour Court shall have power 
to require an employer, where it finds 
that the orders of dismissal, discharge, 
removal, retrenchment, termination of 
Service or suspension of an employee 
made by the employer, was for fault 
or misconduct committed by the em- 
ployee which came to the notice of 
the employer more than six months 
prior to the date of such order;........ s 

(a) to reinstate the employee for- 
tħwith or by a date specified by it in 
this behalf and pay him wages for the 
period beginning. on the date of such 
order of dismissal, discharge, removal, 
retrenchment, termination of service 
or suspension, as the case may be, and 
ending on the date on which the 
Labour Court orders his reinstatement 
or on the date of his reinstatement, 
whichever is later, or 


(b) to pay to the employee in 
addition to wages being wages for the 
period commencing on the date of his 
dismissal, discharge, removal, retrench- 
ment or termination of service and 
ending on the date on which the labour 
Court orders such payment, such sum 
not exceeding four thousand rupees 
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by way of compensation, regard þe- 
ing had to loss of employment and pos- 
sibility of getting suitable employment 
thereafter.” 


17. Much emphasis has been 
laid by Mr. Gupte that the expression 
used in the opening words of S. 78 (1) 
is ‘shall’ and that there is no indica- 
tion in sub-clause (i) of clause (D) en- 
abling a Labour Court to take into ac- 
count any other extraneous. matters. 
According to the learned counsel the 
use of the expression ‘shall’ coupled 
with the clear wording of sub-cl. (i) of 
Clause (D), clearly shows that the pro- 
visions are mandatory and rot direc- 
tory. It must be stated that a very 
superficial reading of sub-clause (i) 
of clause (D) may support thé conten- 
tion of Mr. Gupte. But, in our opinion, 
that is not the way to interpret a pro- 
vision in the statute. On the other 
hand. the relevant provisions will have 
to be construed in the context in 
which they appear and having due 
regard to the objects which are sought 
_ to be served bythe Act in question: 

It cannot be doubted that for the pur- 
pose of deciding whether reinstate- 
ment with back wages has to be order- 
ed or whether payment of compensa- 
tion, in addition to back wages, with- 
out reinstatement has to be ordered, 
the Labour Court will have to consider 
the circumstances ofa particular case 
ard the nature of the misconduct al- 
leged on the part of the employee as 
also the nature of contravention of any 
provision of law or standing order. If 
the Labour Court was bound to take 
into account all these circumstances to 
consider what type of relief has to be 
granted, we fail to see why the Labour 
Court is not entitled to consider the 
circumstances which led the manage- 
ment to the passing of the orders more 
than six months prior to the miscon- 
duct coming to the notice of an em- 
plover. In our opinion, it cannot be the 
object of the Act that notwithstand- 
ing the fact that the workman, who 
has been found guilty in a proper do- 
mestic enquiry and punished for such 
misconduct, has to be given relief 
either by way of reinstatement with 
back wages or compensation and back 
wages without reinstatement, when 
once he has shown that the order of 
punishment was passed beyond the 
period of six months referred to in 
Section 78 (1) (D) (i). Such a position 
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is not warranted by the statute. Nor 
will it be conducive to industrial peace 
and the cordial relationship that 
should exist between an employer and 
an employee. 


18. It should not be missed thet 
the opening words of Section 78 (1) 
are ‘A Labour Court shall have power’. 
We have already pointed out that the 
effect of Section 78 (1) is that the 
Labour Court shall have the power to 
decide the types of disputes mention- 
ed therein and it has also the power 
to grant the reliefs referred to in 
paragraphs (C) and (D). That does 
not mean that when once the Labour 
Court finds that an order of punisk- 
ment has been passed beyond the 
period of six months, it has to straight- 
way set aside that order irrespective 
of the reasons which caused the delay 
in passing those orders. The fact that 
the section has conferred certain 
powers, does not mean that the Labour 
Court must of necessity and under all 
circumstances grant the reliefs which 
it has the power to grant. It is a well 
established proposition that the power 
to grant a certain relief includes obvi- 
ously the power of refusing that relief. 
Acthority for this proposition is to be 
found in Ebrahim Aboobakar v. Cus- 
todian Generai of Evacuee Property 
(1952) 3 SCR 696 = (AIR 1952 SC 
319). It may be that if an employer 
has passed an order of punishment be- 
yond the period of six months and if 
it is found that he has no satisfactory 
explanation for the delay or if he has 
not been vigilant and active in initiat- 
ing disciplinary action and passing 
suitable orders, the Labour Court may 
be justified in straightway quashing 
the orders on the ground that they 
have been passed beyond the period 
of six months. If, on the other hand, 
as in the case before us, an employer 
has been vigilant in initiating discipli- 
nary proceedings and has satisfied the 
Labour Court about the reasons for 
the delay in passing the orders of 
punishment, the Labour Court is not 
justified in setting aside the orders 
solely on the ground that the period 
of six months has expired.. 


19. There is a very elaborate 
discussion by this court in State of 
Uttar Pradesh v. Babu Ram Upadhva, 
1961-2 SCR 679=(AIR 1961 SC 751) 
regarding the various principles that 
have to be borne in mind in deciding 
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whether the use of the word ‘shall’ 
in a statute makes the provision man- 
datory or directory. It has been em- 
phasised that for ascertaining the real 
intention of the legislature the court, 
among other things, may consider the 
nature and the design of the statute, 
the consequences which would follow 
from construing it one way or other 
and whether the object of the legisla- 
tion will be defeated or furthered by 
a particular construction. The ques- 
tion whether an award of an Indus- 
trial Tribunal ceases to be effective 
due to the non-publication of the same 
by the appropriate Government within 
a period of thirty days from the date 
of its receipt under Section 17 (1) of 
the Industrial Disputes Act, 1947, has 
been considered by this court in the 
Remington Rand of India Ltd. v. The 
Workmen, (1968) 1 SCR 164 = (AIR 
1968 SC 224) Section 17 (1), omitting 
the unnecessary parts, reads as follows: 


Meas every arbitration award and 
every award of a Labour Court, Tri- 
bunal or National Tribunal shall, 
within a period of thirty days from 
the date of its receipt by the appropri- 
ate Government, be published in such 
manner as the appropriate Govern- 
ment thinks fit”. 

It may be noted that the expression 
used is ‘shall’. The question that arose 
for consideration before this Court was 
whether the above provision was man- 
datory or directory. This Court held 
that the provision as to time in the 
above section is merely directory and 
not mandatory, and that the limit of 
time has been fixed only as showing 
that the publication of the award ought 
not to be held up. It was further held 
that the publication of the award be- 
yond the time mentioned in the sec- 
tion does not render the award invalid. 

The learned Solicitor invited our 
attention to the decision of the Court 
of Appeal in Driscoll v. Church 
Commrs. for England, 1957-1. QB 330. In 
that decision the Court had to con- 
strue Section 84 of Law of Property 
Act 1925, which provided for the au- 
ihority concerned on being satisfied 
about the circumstances mentioned in 
the said section, to wholly or partially 
discharge or modify any restriction. 
The conferment of power on the au- 
thority was in these terms: 


“The  authority...... shall... have 
Dower from time to time on the appli- 
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cation of any person interested.........- 
by order wholly or partially to dis- 
charge or modify any such restriction 
on being satisfied...... X: 


Though it was contended that if the 
necessary circumstances envisaged by 
the section are established the autho- 
rity has no alternative but to order 
modification, the Court of Appeal re- 
jected that contention and held that 
the section does give a discretion to 
the Tribunal whether to modify the 
restriction at all. This decision, in our 
Opinion, is quite apposite to the matter 
on hand. 


20. Having due regard to the 
various aspects discussed above, we 
are of the cpinion that the provisions 
contained in Section 78 (1) (D) (i) are 
not mandatory but only directory. The 
Labour Court will certainly have power 
to give relief to an employee if an 
order of dismissal, etc. is passed by 
the employer after the expiry of six 
months from the date when the mis- 
conduct came to the notice of the em- 
ployer provided the employer has not 
been diligent in initiating disciplinary 
proceedings and if he is not able to 
offer satisfactory and adequate rea- 
sons for the delay in passing the orders 
imposing punishment. The provision 
only emphasises that an employer 
should be vigilant in taking discipli- 
nary action against an employee for 
misconduct, once the said misconduct 
has come to his notice and that, as far 
as possible, the proceedings including 
the final orders imposing punishment 
must all be completed within a period 
of six months. This will be the normal 
rule. Such an interpretation does not 
impinge upon either the rights of an 
employer to initiate disciplinary action 
or the rights of an employee to have 
a proper and fair enquiry conducted 
against him. If the employer is able 
to satisfy a tribunal about the reasons 
for not being able to pass the order 
imposing purishment within the period 
of six months, the Tribunal has no 
power to set aside the order merely 
on the ground that the period of six 
months has elapsed. 


21. The Labour Court, in the 
case before us, has proceeded on the 
basis that the provision in S. 78 (1) 
M) (i) is a period of limitation pres- 
eribe bv the statute which cannot be 
extended or enlarged by the court. 
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‘This approach, in our opinion, is er- 
roneous. There is no question of any 
period of limitation provided by the 
said provision nor does the question 
of extending or enlarging the period 
arises in this case. The whole question 
is whether the Labour Court on whom 
certain powers are conferred, should 
exercise those powers or not. The 
power conferred on the Labour Court 
will have to be exercised having due 
regard to the various other circumst- 
ances such as whether the employer 
has shown sufficient cause for not 
passing the orders within the period 
of six months. It is significant to note 
that there is no such provision in the 
Industrial Disputes Act. We are also 
informed that the Act applies only to 
certain industries and all the other 
industries are governed by the Indus- 
trial Disputes Act. It will be anoma~ 
lous to hold that an order passed under 
the Act beyond the period of six 
months is illegal and a similar order 
passed after a-proper and fair en- 
quiry, though beyond six months, 
will be legal and valid under the 
Industrial Disputes Act. We have al- 
ready referred to Section 73 of the 
Employees’ State Insurance Act and 
the prohibition against an employer to 
pass orders of punishment under the 
. circumstances mentioned therein. The 
interpretation placed by us on the 
relevant provisions will steer clear of 
all anomalies and will also be in .ac- 
cordance with the object and purpose 
of the Act which is to. regulate the 
relationship of the employer and the 
employee. Before we close the discus~ 
sion on this aspect. it is necessary to 
refer to the decision of the Madhya 
Pradesh High Court in 1963-1 Lab LJ 
790 (Maddh Pra) (supra). We have al- 
ready referred’'to the fact that the 
Labour Court has relied on this deci- 
sion as supporting its view. The said 
High Court had to consider the provi- 
sions of sub-section (3) of S. 16 of the 
Central Provinces and Berar Industrial 
Disputes Settlement Act, 1947, herein- 
after referred to as the: Berar Act. The 
said Berar Act was enacted to make 
provision for the promotion of peace- 
ful and amicable settlement of indus- 
trial disputes by conciliation and arbi- 
tration and for certain other purposes. 
Section 16 dealt with Reference of dis- 
putes to’ Labour Commissioner. Sub- 
section (1) provided that powers can 
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be conferred on a Labour Commis~ 
sioner by the State Government by 
notification to decide an industrial dis- 
pute etc. A right was conferred by 
sup-section (2) on an employee work- 
ing in an industry, to which the noti- 
fication applied, to invoke the juris-= 
diction of the Labour Commissioner 
for granting reinstatement and pay- 
ment of compensation. The said sub~ 
section further provided that such an 
application for this purpose had to be 
made by an employee within six 
mcnths from the date of dismissal, etc. 


The material part of sub-section (3) 


was as follows: 


“On receipt of such application, if | 


the Labour Commissioner after . such 
enquiry as may be prescribed, finds 
thet the dismissal, discharge, 
mcval or suspension was in con- 
travention of any of the provi- 
sions of this Act or in contravention 
of a standing order made or sanctioned 
under this Act or was for a fault or 
misconduct committed by the employee 
mcre than six months prior to the 
date of such dismissal, discharge, re~ 
aks or suspension, he may direct.. 


The reliefs that could be granted were 


substantially in the same terms as in | 


paragraph (D) of the Act but in sub- 
section (3) of Section 16 of the Berar 
Act there is no provision resgarding 
the fault or misconduct coming to the 
novice of the employer, as in cl. (i) of 
paragraph (D) of the Act. From the 
judgment of the Madhya Pradesh 
Hizh Court, we find that a workman 
was dismissed for misconduct on Au- 
gust 32, 1956. The allegations of mis- 
conduct related to embezzlement of 
three sums of money. The last item 
of embezzlement was on June 28, 1955. 
The Labour Commissioner, whose 
jurisdiction was invoked by the work- 
man, took the view that the employer 
carne to know of the misconduct only 
on April 9. 1956 when the auditor’s 
report was received and hence the 
order of dismissal had been properly 
passed within six months from the date 
of knowledge. On a revision being fil- 


ed by the workman, the State Indus- 


trial Court reversed the decision of 
the Labour Commissioner and set aside 
the order of dismissal holding that the 
question of knowledge does not come 
into the picture in view of the clear 
terms of sub-section (3). The employer 
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challenged tħis decision before the 
High Court under Articles 226 and 227 
of the Constitution. The only conten- 
tion that was raised before the High 
Court, as is seen from the judgment, 
was that Section 16 (3) should be libe- 
rally construed by allowing the mana- 
gement to establish that they obtain- 
ed knowledge of the embezzlement 
only within a period of six months 
prior to passing the order of dismis- 
sal. The High Court rejected this con- 
tention on the ground that the statute 
is clear and that an employer cannot 
be permitted to put forward their own 
inaction in defence. Another reason 
given by the High Court for rejecting 
this contention was that the statute 
has prescribed a period of limitation 
for determining the services of a 
delinquent employee as a measure of 
punishment and that such a period of 
limitation cannot be enlarged or ex- 
tended by a Court. The contention 
that has been placed before us on be- 
half of the appellant regarding the in- 
terpretation to be placed on Clause (i) 
of paragraph (D) of the Act, was not 
pleaded before the High Court. In the 
Act, there is a clear provision regard- 
ing the misconduct coming to the notice 
of the employer. A similar provision 
was not in the Berar Act. The High 
Court has interpreted S, 16 (3) in isola- 
tion without having due regard to the 
scheme of the Act and the context in 
which the said section occurs. The 
Same principles laid down by us for 
interpreting Section 78 (1) (D) (i) of 
the Act should have been borne in 
mind in interpreting Section 16 (3) of 
the Berar Act also. For instance, 
_™ a particular case, an employer may 
be able to satisfy the Tribunal that 
he had been kept out of knowledge of 
the misconduct due to the fraud of the 
opposite party and, therefore, he came 
to know of the said misconduct only 
within a period of six months prior to 
the date of passing the order. Similar- 
ly an employer may also be able to 
satisfy the Tribunal about the reasens 
for the delay caused in passing the 
orders, These and similar circum- 
stances have not been considered by 
the High Court. The view of the 
High Court that the provision in Sec- 
tion 16 (3) is a period of limitation is 
erroneous. As we are of the opinion 
that the decision of the Madhya Pra- 
desh High Court is erroneous, the sup- 
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port sought by the Labour Court on 
this decision is of no avail. 

22. As pointed out by us 
earlier, the Labour Court has upheld 
all the contentions of the appellant on 
facts. In fact, as pointed out already 
it has also held that if it had power 
to condone the delay for passing the 
orders of dismissal, it would have un- 
hesitatingly ordered the same. The 
appellant has properly explained the 
delay as having been caused beyond 
its control. The only ground on 
which the two orders of dismissal were 
set aside was because of the fact that 
they have been passed beyond the 
period of six months. From what is 
stated above, it follows that the in- 
terpretation placed by the Labour 
Court on Section. 78 (1) (D is- 
erroneous. Accordingly, we set aside 
the two orders granting relief to the 
workmen concerned, The appeals are 
in consequences allowed. There will. 
be no order as to costs. 


Appeals allowed. 


AIR 1973 SUPREME COURT 893 
(V 60 C 197) | 
(From: Allahabad)* bi 
I. D. DUA AND C. A. VAIDIALIN- 
GAM, JJ. . 
Kailash Rai, Appellant v. Jai Jai 
Ram and others, Respondents. 
Civil Appeal No. 1229 of 1967, D/- 
22-1-1973. 


_ Index Note: — (A) U. P. Zamin- 
dari Abolition and Land Reforms Act 
1950 (1 of 1951). S. 18 (1) (a) — Bhu- 
midhari rights in lands can be claim- 
ed by a co-sharer even if he is not 
in actual cultivatery possession. Se- 
cond Appeal No. 397 of 1956, D/- 27- 
7-1965 (All), Reversed. AIR 1966 All. 
173. Overruled. 


Brief Note: — (A) The expression 
“possession” in cl. (a) must be deemed 
to connote not only actual physical 
possession but also constructive pos- 
Session in view of the fiction created 
by the expression “deemed to be held”. 

a (Paras 9, 10) 

Cases Referred: Chronological Paras 
AIR 1970 SC 1880=(1970) 2 SCR 

10, Budhan Singh v. Babi Bux 10 


*(Second Appeal No. 397 of 1956, D/- 
27-7-1965 — (All).) . 
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AIR 1966 All 173=1965 All LJ 
313, Rama Kant Singh v. Dy. 
Director of Consolidation 5, 13 
The Judgment of the Court was 
delivered by 
VAIDIALINGAM, J.:— The ques- 
tion that arises for consideration in 
this appeal, by special leave, relates 
to the proper interpretation to be pla- 
(Contd. on Col. 2) 


A.LR. 


ced on S, 18, sub-section (1) cl. (2) 
of the U. P. Zamirndari Abolition and 
Land ReZorms Act, 1950 (U. P. Act 
No. 1 of 1951) hereinafter referred to 
as the Abolition Act. 

In order to appreciate the 
clairn of the plaintiff based upon the 
provision quoted above, it is necessary 
he set out the pedigree which is as fol- 
ows: 


Baijnath 
i 
l I ] I 
Ram eis casi a Hanuman Manudat 
Chirkut Balkaran Chulai Gauri 
1 z= Mst. Retraji ‘ 
Ganpat Ram Adhare 7 1 
(Defdts-Respt) == Mst. Pharamdel Pateshari Jaijai Ram 


Mst. Ramrati 
j 


Kailash 
(PlS-Appit.) 


Tt will be noted from the above pedi- 
gree that the plaintiff is the son of 
Mst. Ramrati and the grandson of 
Ram Adhare. After the death of Ram 
Adhare, the defendants-respondents 
got their names recorded over the pro- 
perties on the allegation that Ram 
Adhare was a member of a joint fami- 
ly with them. Mst. Ramrati, mother of 
the appellant, filed suit No. 918 of 
1945 in the Court of Civil Judge for a 
declaration that she was entitled to 
the property inherited from her father 
Ram Adhare. Relief for possession of 
the properties was also claimed. As she 
died during the pendency of the suit, 
the appellant before us, Kailash Rai, 
got himself substituted as heir-son of 
Ramrati. On May 16. 1947, the Addi- 
tional Civil Judge decreed the appel- 
lant’s claim. On June 13, 1947, the 
plaintiff obtained dakhal dahani 
through court. The respondents, who 
are defendants in the said suit, filed 
an appeal in the High Court which 
was dismissed on March 18, 1952. 

3. On July 1, 1952, the Aboli- 
tion Act came into force, The appel- 
lant filed suit No. 1132 of 1953 in the 
court of the Munsif, Gorakhpur for 
the division of the holdings on the 
. ground that all the plots were joint 
and that his one-fourth 
share should be separated. The defer- 
dants contested the elaim on the 
ground that they alone have got bhu- 
midhari rights in the properties and 
the plaintiff has no right. title or in- 
terest. The learned Munsif accepting 


(Defdts — Respdts ) 


the defence dismissed the suit. On ap~ 
peal by Kailash Rai, the learned Dis- 
trict Judge of Gorakhpur upheld his 
claim under S. 18 (1) (a) and decreed 
his suit, thus reversing the judgment 
of the-trial court. The defendants 
carried the matter in Second Appeal 
No. 397 of 1956 to the Allahabad High 
Court. In the first instance, the High 
Court by its order dated July 27, 1965, 
called for a finding from the District 
Court on the following question: 


“Whether the defendants-appel~ 
lants were in exclusive possession of the 
khudkasht and sir plots in dispute and 
if so, since when?” 


The District Court submitted its find- 
ing to the effect that the defendants 
were in exclusive possession of the 
khudkasht and sir plots in dispute 
since 1947, The High Court accepted 
the finding and by its judgment and 
order dated September 19, 1966, al- 
lowed the defendants’ appeal and dis- 
missed the plaintiffs suit on the 
ground that he was not in cultivatory 
possession of the plots in dispute. This 
appeal is against the said judgment of 
the High Court. 


The contention of Mr. J. P. 
Goyal, learned counsel for the appel- 
lant. is that as the plaintiff and the de- 
fendants were admittedly co-sharers 
and the appellant’s right, title and in- 
ter2st have been declared in suit No. 
918 of 1945. the possession by the de- 
fendants, who are some of the co- 
sherers, is, in the eye of law, posses- 


“ed to be held,’ 
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sion for and on behalf of the appellant 
also, If so, the appellant is a person, 
who is in possession of the lands as 
khudkasht. In any event, the lands 
must be considered to be ‘held or deem- 
by the appellant as 
khudkasht so asto attract S. 18 (1) (a) 
of the Abolition Act. His further con- 
tention is that suit No. 1132 of 1953 
out of which these proceedings arise, 
is really a suit under Section 176 of 
the Abolition Act for partition of the 
bhumidhari rights as between the co- 
sharers, 


5. Mr. S. K. Bagga, learned coun- 
sel for the defendants, urged that the 
appellant should have really filed an 
appeal against the order of the High 
Court dated July 27, 1965, in and by 
which it called for a finding regarding 
the possession of the properties. Not 
having challenged that order, the coun- 
sel urged, it is no longer open to the 
appellant to challenge the final order 
of the High Court accepting the find- 
ing submitted by the District Court. 
The counsel further contended that the 
decision of the High Court is in ac- 
cordance with the view held in a pre- 
vious decision reported in Rama Kant 
Singh v. Deputy Director of Consolida- 
tion, AIR 1966 All 173. When the de- 
fendants have been found to be in 
cultivatory possession of the proper- 
ties, the view of the High Court nega- 
tiving the appellant’s claim is, accord- 
ing to Mr. Bagga, fully justified. 


6. This will be the convenient 
stage to refer to the material provi- 
sions of the Abolition Act. Section 3 
defines the various expressions. In 
clause 26. it is provided that certain 
other expressions referred to therein, 
including khudkasht and sir, shall have 
the meaning assigned to them in the 
United Provinces Tenancy Act, 1939 
(hereinafter referred to as the Tenancy 
Act), Section 3 (9) of the Tenancy Act 
defines khudkasht as “land other than 
sir cultivated by a landlord, and under- 
proprietor or a permanent tenure-hol- 
der as such either himself or by ser- 
vants or by hired labour”. Sir is de- 
fined in Section 6 occurring in chap- 
ter II of the Tenancy Act. Section 4 of 
the Abolition Act provides for vesting 
of estates from a date to be specified 
by notification. Section 18 (1) of the 
Abolition Act, which is relevant for 
our purpose, runs as follows: 
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[Prs, 4-7] S. C. 895 


“18. Settlement of certain lands 
with intermediaries or cultivators as 
bhumidhars — (1) subject to the 
provisions of sections 10, 15, 16 and 
17, all lands — 


(a) In possession of or held or 
deemed to be held by an intermediary 
as sir, khudkasht or an intermedi- 
ary’s grove, 

(b) held as a grove by, or in the 
personal cultivation of a permanent 
lessee in Avadh, | 


(c) held by a fixed-rate tenant or 
a rent-free grantee as such, or 

(d) held as such by — 
(i) an occupancy tenant.) possessing the 


(ii) a hereditary tenant.) right to trans- 
(iii) g tenant on patta) fer the holding 


damami or istamrari ) by sale. 
referred to in ) - 
section 17 — ) 


(e) held by a grove-holder, 

on the date immediately preceding the 
date of vesting shall be deemed to be 
settled by the State Government with 
such intermediary, lessee, tenant, gran- 
tee or grove-holder, as the case may 
be, who shail, subject to the provisions 
of this Act, be entitled to take orre- 
tain possession as bhumidhar thereof.” 
x x x x 


7. There is no controversy that 
the date of vesting is 1-7-1952 and 
the date immediately preceding the 
date of vesting is 30-6-1952, Under 
Section 18 (1) (a), broadly speaking, it 
will be seen, all lands in possession of, 
or held, or deemed to be held by an 
intermediary as sir, khudkasht or an 
intermediary’s grove on 30-6-1952, 
shall be deemed to be settled by the 
State Government with such interme- 
diary. The said intermediary is entitl- 
ed to take or retain possession as 
bhumidhar subject to the provisions of 
the Abolition Act. In order to claim 
rights under clause (a), it is necessary 
that the lands should be (1) in posses~_ 
sion of an intermediary as khudkasht* 
or sir or (2) held by an intermediary 
as khudkasht or sir or (3) deemed to 
be held by an intermediary as khud- 
kasht or sir. If any one of these alter- 
natives is established, clause (a), will 
stand attracted. Khudkasht, as . we 
have already pointed out, means land, 
other than sir cultivated by a landlord 
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either by himself or by servants or by 
hired labour. 


8. The question is whether the 
appellant can be considered to be in 
“possession” of the lands as khudkasht 
or whether it can be considered that 
the lands are “held or deemed to be 
held by him” as khudkasht. The find- 
ing sent by the District Court is no 
doubt prima-facie against the appel- 
lant. But we cannot ignore the decree 
that has been obtained by him in suit 
No. 918 of 1945 and. the further fact 
that he is working out the said decree 
by asking for partition in the present 
proceedings. According to the High 
Court, as possession is with the defen- 
dants, the plaintiff-appellant cannot get 
any relief. ' 


9. It should be remembered that 
the District Court has recorded a defi- 
nite finding that the defendants have 
not set up any plea of ouster. This 
finding, so far as we could see. has 
not been disturbed by the High Court. 
The decree in suit No. 918 of 1945 
clearly recognises the right of the ap- 
pellant as a co-sharer along with the 
defendants. In law the possession of 

„jone co-sharer is possession both on 
his behalf as well as on behalf of all 
the other co-sharers. unless ouster is 
pleaded and established. In this case, 
as pointed out by us earlier, the find- 
ing is that the defendants have not 
raised the plea of ouster. There is no 
indication in the Abolition Act or the 
Tenancy Act that bhumidhari rights 
are not intended to be conferred on 
all the co-sharers or co-proprietors, 
who are entitled to the properties, 
though only some of them may be in 
actual cultivation. One can very well 
visualise a family consisting of father 
and two‘sons, both of whom are mi- 
nors. Normally, the cultivation will 
be done only by the father. Does it 
mean that when the father is found to 
be cultivating the land on 30-65-1952. 
he alone is entitled to the bhumidhari 
rights in the land and that his two 
-minor sons are not entitled to any 
*such rights? In our opinion, the normal 
principle that possession by one co- 
sharer is possession for all has to be 
applied. Further, even when one co- 
sharer is in possession of the land, the 
other co-sharers must be considered to 
be in constructive possession of the 
land. The expression ‘possession’ in 
clause (a), in our opinion, takes in not 


Jai Ram (Vaidialingam J.) ATIR. 


only actual physical possession, but 
also constructive possession that a per- 
son has in law. If so, when the defen- 
dants were in possession of the lands 
and when no plea of ouster had been 
raised or established, such possession 
is also on behalf of the plaintiff-ar- 
pellant. Under such circumstances, 
the lands can be considered to be in 
the possession of the appellant or, at 
any rate, in his constructive possession. 


10. Clause (a), as we have 
pointed out.takes intwo other contin- 
gencies also namely, lands held as 
khudkasht or lands deemed to be held 
as khudkasht. Even assuming that, in 
view of the finding of the District 
Court, the defendants are in possession 
and on that basis the plaintiff cannct 
be considered to be also in possession, 
nevertheless, the lands in question can 
be considered to be held or deemed to 
be held by the appellant also. The 
expression ‘held’ occurs in S. 9 of the 
Abolition Act. In interpreting the said 
expression, this court in Budhan Singh 
v. Nabi Bux, (1970) 2 SCR 10=(AIR 
1970 SC 1880) has held that it means 
‘lawfully held’. This court has further 
observed that — ` 


“According to Webster’s New 
Twentieth Century Dictionary the 
word ‘hold’ is technically understocd 
to ‘mean to possess by legal title. There- 
fore by interpreting the word ‘held’ as 
‘lawfully held’ there was no addition 
of any word to the section. According 
to the words of S. 9 and in the con- 
text of the scheme of the Act it is pro- 
per to construe the word ‘held’ in the 
section as ‘lawfully held’.” 


11. Mr. Bagga, however, con- 
tended that the expression ‘held’ in 
clause (a) denotes actual possession, As 
the finding on that point is against 
the appellant, the lands cannot be con- 
sidered to be ‘held’ by him. We are 
nct inclined to accept this contention. 
In clause (b) occurs the words ‘held as 
a grove by’. If the expression ‘held’ 
occurring in clause (a) means actual 
possession, then the same meaning 
must be given to the same word ce- 
curring in clause (b) also. But it will 
be seen that in the latter part of cl. (b), 
the legislature has used the expres- 
sion ‘personal cultivation’ with refer- 
ence to Avadh, whereas it has not used 
any such expression in the first part 
of clause (b). Therefore, the expres- 





1973 Masood Alam v. Union 


sion theld’ must have a meaning dif- 
ferent from personal cultivation. In 
our opinion. the expression ‘held’ 
can only be taken to connote the exist- 
ence of a right or title in a person. The 
appellant’s right and title as holder of 
the lands has been declared and settl- 
ed in suit No, 918 of 1945. It can also 
be held that the lands can be consider- 
ed to be ‘deemed to be held’ by the 
appellant. The expression ‘deemed to 
be held’ has been used by the legisla- 
ture to treat persons like the appellant 
bhumidhars by creating a fiction. 


12. _ We cannot accept the con- 
tention of Mr. Bagga that the appel- 
Jant should have challenged the order 
of the High Court dated July 27, 1965, 
calling for a finding from the first ap- 
pellate court, That order was passed 
at an intermediary stage and the ap- 
pellant was justified in waiting for the 
final decision of the High Court to be 
given. 


13. Tt is now necessary fo con- 
Sider the decision of the Allahabad 
High Court in AIR 1966 All 173 fol- 
lowing which the present decision 
under appeal has been rendered. It is 
no doubt true that the said decision 
does support the respondents in the 
sense that it holds that only that Co- 


. proprietor who is in cultivatory pos- 


session, becomes khudkasht holder and 
that possession over proprietary rights 
by itself does not confer khudkasht 
holder’s rights. The said decision, we 
find, has laid undue emphasis on culti- 
vatory possession, which alone will 
attract clause (a) of S. 18 (1). There is 
no consideration in the said decision 


, Of the various aspects referred to by 
; us and we are not inclined to agree 


with the view taken by the High Court 
in the said decision. 


14. In the result, the Judgment 
and order of the High Court under 
appeal are set aside and the decision 
of the District Judge, Gorakhpur, in 
Civil Appeal No. 494 of 1955 will 


. Stand restored. There will be no order 


as to costs in this appeal. 


Appeal allowed. 





1973 S.C./57 IV G—13 


i 


of India S. C. 897 


AIR 1973 SUPREME COURT 897 
(V 60 C 198) 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 
Masood Alam ete., Petitioners v. 
Union of India and others, Respon- 
dents. 
_ Writ Petitions Nos. 
of 1972, D/- 11-1-1973. 
Index Note :— (A) Maintenance of 
Internal Security Act (1971), S. 3 — 
That objectionable activities mention- 
ed in detention grounds also attract 
Ch. 8, Cr. P. C, does not by itself 
make the preventive detention il- 
legal or mala fide — AIR 1966 SC 340 
and AIR 1972 SC 1670 and AIR 1972 
SC 2256, Followed. 
` {Para 4) 


_ Index Note :— (B) Constitution of 
India, Art. 32 — Supreme Court will 
not objectively independently examine 
alleged imminent likelihood of objec- 
fionable activities, as if it were an ap- 
Pellate Court. (Paras 5 and 9) 

Index Note m (C) Maintenance of 
Internal Security Act (1971), S. 3 — 
Detention order service on a person in 
fail custody is not illegal where detain- 
ing authority is satisfied on likelihood. 
of objectionable activities on his re- 
lease soon due — AIR 1964 SC 1120 
and AIR 1964 SC 334, Followed. 

(Para 6) 

Index Note :— (D) Maintenance of 
Internal Security Act (1971), S. 14 (2) 
-— Whether earlier detention order is 
revoked or has expired, subsequent 
order unfounded on subsequent fresh 
facts must be held invalid — AIR 1969 
SC 43 and AIR 1970 SC 1664, Followed. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1973 SC 295 = W. P. No. 

252 of 1972, D/~ 31-10-1972, 

_. Manu Bhusan v. State of W. B. 
AIR 1972 SC 1670 = 1972 Cri 

LJ 1020, Mohammad Salim 

Khan v. C. C. Bose 
AIR 1972 SC 2256 = (1972) 2 

a Borjahan v. State of 
AIR 1970 SC 852 = (1969) 2 

SCR 635 = 1970 Cri-LJ 852 

Pushkar Mukherjee v. State 

of West Bengal 
AIR 1970 SC 1664 = (1970) 2 

SCR 517 = 1970 Cri LJ 1404, 
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Kshetra Gogoi v. State of 

Assam i 
AIR 1969 SC 43 = (1969) 1 

SCR 227 = 1969 Cri LJ 274, 

Hadibandhu Das v. Dist. Magis- - 

-trate, Cuttack 7 
AIR 1969 SC 1153 = (1969) 3 SCR _ 

574, Sampat Prakash v. State of 

Jammu and Kashmir ; 
AIR 1968 SC 662 = (1968) 1 

SCR 833, Azeez Basha v. Union 

of India 11 
AIR 1966 SC 340 = (1966) 1 SCR 

313 = 1966 Cri LJ 305, Sahib 

Singh Duggal v. Union of India 4 
AIR 1964 SC 334 = (1964) 4 SCR 

921 = (1964) 1 Cri LJ 257, 

Ramev-hwar Shaw v. Dist. Magis- 

trate Burdwan 
ATR 1964 SC 1120 = 1964-2 

Cri LJ 217, Makhan Singh v. 

State of Punjab 
AIR 1957 SC 164 = 1958 SCR 

$48 = 1957 Cri LJ 316, Dwarka — 

Das Bhatia v. State of J. & K. 12 
AIR 1952 SC 350 = 1952 SCR 

756 = 1953 Cri LJ 146, Ujagar 

Singh v. State of Punjab 

The following Judgment of the 
Court was delivered by 
DUA, J.:— These two petitions 

under Article 32 of the Constitution for 
writs in the nature of habeas Corpus 
(Masood Alam v. Union of India and 
others. W. P. No. 469 of 1972 and 
Abdul Bari Kairanvi v. Union of India 
W. P. No. 470 of 1972), have been 
heard together and are being disposed 
of by a common judgment. 


2. Writ Petition No. 469 of 
1972 :— In writ petition No. 469 of 
1972 we made a short order on Decem- 
ber 20, 1972 directing the release of 
Masood Alam unless he was required 
in some other case, reserving our reasons 
for his release to be given later. We 
now proceed to deal with the argu- 
ments advanced on his behalf and give 
our reasons for our decision. 

3. Masood Alam, detenu-peti- 
tioner, was arrested on June 15, 1972 
pursuant to an order of detention dated 
June 14, 1972. No copy of that order 
is produced on the record. It is, how- 
ever, not disputed that the said order 
was made by the District Magistrate 
under Section 3 (1) (a) (i) and (ii) 
of the Maintenance of Internal 
Security Act, 1971 (Act No. 26 of 1971) 
(hereinafter called the Act). The 
grounds of detention signed by the 


A.-L R. 


District Magistrate, Aligarh were 
served on the petitioner on June 17, 
1972, pursuant to Section 8 of the Act. 
Those grounds read :— 

*(1) That vou have been exciting 
communal feelings amongst Muslims 
and feelings of disaffection towards 
the Government of India and of hatred 
to other communities. You have also 
been advocating use of force by 
Muslims in India to secure withdrawal 
of the A. M. U. (Amendment) Bill, 1971 
— now an Act. These actions, which 
are a threat to security of the State 
and the maintenance of public order, 
find support from the following in- 
stances :— 

(i) that you are organiser at Ali- 
garn of Youth Majlis a para-military 
organisation which imparts training 
to Muslims in the use of lathi, swords 
and knives, etc. You are member of 
Al Jehad, an International Islamic 
movement. You are Naib Amir Ala 
Youth Majlis, U, P. 

(ii) You went to participate in 
Youth Majlis training Camp at Vara- 
nasi. You were trained in the use af 
knife and demonstrated the same at a 
furction of the Youth Majlis held in 
Mohella Tantanpara, Aligarh, 

Gii) You participated in a meeting 
addressed by Shri Afaq Ahmed, 
Organiser, Youh Majlis, U. P. 

(iv) On 12-7-1971 you stressed 
upon members of Youth Majlis to 
organise branches of Youth Majlis in 
each Mohalla. You went to Allahabad 
to participate in the Youth Majlis 
Camp organised there from 23 to 26-6- 
71 and were made Naib Ala, U. P. 

(v) You attended the meeting 
he'd at your residence on 29-10-71 
wherein training programme of Youth 
Majlis in use of knife and aiming by 
air gun was discussed. 

(vi) You attended a private meet- 
ing of Muslim Majlis on 11-1-1971 at 
the residence of Dr. Hanif Mohalla 
Resalganj, Aligarh. You disclosed there 
that the Youth Majlis was fully pre- 
pared to meet any situation on com- 
munal basis and pleaded for funds for 
Youth Majlis. 

2. That you have extra territorial 
lovalties and are, therefore, a threat to 
security of India which is evidenced 
from the following instances: 


(a) You visited Pakistan and 
returned from there on 29-4-1971 and 
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participated in a meeting addressed 
by Shri Afaq Ahmad, Organiser Youth 
Majlis, U. P. In this meeting you dis- 
closed that you had developed many 
contacts in Pakistan and that people 
there had given you enough money 
for the help of Muslims in Aligarh. 


(b) You on 16-7-1971 along with 
Abdul Bari Qairanvi and Mohammad 
Obes were noticed criticising Govern- 
ment of India’s policy towards Banga- 
la Desh and accused Government of 
India and Indian press 
rying on a false propaganda, 

(c) You attended a meeting on 29- 
10-1971 held at your residence where- 
in Abdul Bari Qairanvi asked the 
volunteers to remain vigilant and 
prepared in view of Indo-Pak armies 
facing each other to meet the situation 
which might result therefrom...... de 
The Government, it appears, did not 
accord its approval of the petitioner’s 
detention as required by Section 3 (3) 
of the Act. According to para 22 of 
the writ petition, the contents of which 
are not controverted, as expressly 
stated in para 12 of the counter affi- 
davit, on June 26, 1972 at about 12 
noon the following order was served 
on the petitioner: 


“Sub: Release under Maintenance 
of Internal Security Act on 25-6-1972 
at 23.50 hrs. under D. M. Aligarh 
Order dated 25-6-1972. 


You are hereby informed that you are 
released on 25-6-1972 at 23.50 hrs vide 
D. M. Aligarh Order dated 25-6-1972 
on account of non-receipt of approval 
from State Government but you were 
detained in Jail as under-trial under 
Rules 107/117, Cr.P.C. You may inform 
your relations or lawyer if you want 
to arrange your bail. 
Sd/ 


Superintendent, 
Distt. Jail, Aligarh.” 
A fresh order of detention was also 
passed on June 25, 1972. This order 
was made by the Governor of U. P. 
under S, 3 (1) of the Act and was ser- 
ved on the petitioner on June 26, 
1972 at about 3.30 p.m. It reads: 


“Whereas the Governor of Uttar 
Pradesh is satisfied with respect to Sri 
Masood Alam son of late Sri Baboo 
Ayoob resident of Mohalla Bani Isra- 
ilan, Aligarh City, that with a view to 
preventing him from acting in any 
manner prejudicial to the security of 
the State and the maintenance of 


of car-. 


India (Dua J} 


public order, 
order: 


Now, 


[Prs. 3-4] S. C. 899 
it is necessary so to 


Therefore, in exercise of the 
powers conferred by sub-section (1) 
of Section 3 of the Maintenance of 
Internal Security Act, 1971 (No. 26 of 
1971), the Governor is hereby please” 
to direct that the said Sri Masood 
Alam shall be detained under sub- 
clause (ii) of clause (a) of sub-sec. (1) 
of Section 3 of the said Act in 
the District Jail, Aligarh in the cus- 
tody of the Superintendent of the said 
Jail 

By order of the Governor, 


Sd/ 


(R. K. Kaul) 
Special Secretary”. 


4. Cn behalf of the petitioner 
both the aforesaid orders of detention 
are assailed before us. The first con- 
tention pressed by Mr. Bashir Ahmad, 
appearing for the petitioner rela- 
tes to the earlier order of detention. 
He has tried to assail that order with 
the object of showing mala fides of the 
detaining authority in making the 
second order. In this connection it is 
noteworthy that according to the re- 
turn of the State of Uttar Pradesh as 
averred in para 27 (r) of the counter- 
affidavit of Shri R. K. Kaul, Special 
Secretary, “the petitioner was arrested 
on 15th June 1972 under Section 107/ 
117/151, Cr-P.C, and the order of de- 
tention was also served on him by the 
District Magistrate on the same date. 
Orders for his release were issued by 
the District Magistrate under the 
Maintenance of Internal Security Act 
but he continued to be in Jail under 
the above sections of the Cr.P.C.” The 
order of release mentioned in this 
para has reference to the order dated 
June 25, 1972 when the petitioner was 
supposed to have been released from 
his detention because of non-approval 
of his detention by the State Govern- 
ment. Mr. Bashir Ahmad the counsel 
for the detenu has contended that the 
grounds of detention dated June 17 
1972 served on the petitioner under 
S. 8 of the Act only suggest a threat 
to the security of the State and the 
maintenance of public order and that 
this does not mean that the petitioner 
was likely to act in the near future .. 
in a manner prejudicial to the security 
of State and maintenance of public 
order. This contention ignores para 3 
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of the grounds in which it is clearly 
stated that the District Magistrate was 
satisfied that the petitioner was likely 
to act in a manner prejudicial to the 
security of India, security of the State 
and maintenance of public order and 
that with a view to preventing him 
from so acting, it was necessary to de- 
tain him. The submission that the use 
of the word ‘likely’ in this para only 
brings the petitioner’s case within the 
purview of the provisions of Chap- 


ter VOI (Security Proceedings) of the . 


Criminal Procedure Code thereby jus- 
tifying only proceedings under S. 107 
of the Code and that an order of de- 
tention in such circumstances is an 
abuse and misuse of the provisions of 
the Act has only to be stated to be 
rejected. If the grounds are relevant 
and germane to the object of the Act 
then merely because the objectionable 
activities covered thereby also attract 
the provisions of Ch. VIII, Cr.P.C. the 
preventive detention cannot for that 
reason alone be considered to be mala 
fide provided the authority concerned 
is satisfied of the necessity of the de- 
tention as contemplated by the Act: 
see Sahib Singh Duggal v. Union of 
India, (1966) 1 SCR 313 = (AIR 1966 
SC 340) Mohammad Salim Khan v. C. 
C. Bose, AIR 1972 SC 1670 and Borja- 
han Gorey v. State of W. B. AIR 1972 
SC 2256. The jurisdiction of preven- 
tive detention sometimes described as 
jurisdiction of suspicion depends on 
subjective satisfaction of the detaining 
authority. It is designed to prevent 
the mischief from being committed by 
depriving its suspected author of the 
necessary facility for carrying out his 
nefarious purpose, This jurisdiction is 
thus essentially different from that of 
judicial trials for the commission of 
offences and also from preventive secu- 
rity proceedings in criminal courts, 
both of which proceed on objective 
consideration of the necessary facts for 
judicial determination by courts of law 
and justice functioning according to 
the prescribed procedure. Merely be- 
cause such jurisdiction of courts can 
also be validly invoked does not by 
itself exclude the jurisdiction of pre- 
ventive detention under the Act. The 
earlier order, therefore, cannot be des- 
cribed to be either illegal or mala fide 
on this ground. Although the peti- 
tioner’s present detention is founded 
on the ofder dated June 25. 1972 the 
earlier order was challenged with the 
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sole object of showing that the present 
detention is also mala fide because the 
authorities are determined to keep the 
petitioner in custody irrespective cf 
the existence or non-existence of valid 
grounds. We are not impressed by this 
submission and are unable to hold thet 
the circumstances in which the earlier 
order was made in any way suggest 
mala fides on the part of the detaining 
authority in making the second order. 


5. Regarding the second order 
also it has been suggested that there 
is no imminent likelihood of the peti- 
tioner acting in a prejudicial manner 
and that his detention is thus an abuse 
or misuse of the power of detention 
conferred by the Act. The scheme of 
our Constitution with respect to the 
fundamental right of personal liberty 
and the protection guaranteed against 
arrest and detention of the individual 
is intended to be real and effective, 
says the counsel, and adds that pre- 
ventive detention of a person for any 
reason short of imminent likelihood of 
his acting in a prejudicial manner must 
be considered to be an invasion of this 
right. Our Constitution undoubtedly 
guarantees various freedoms and 
personal liberty to all persons in 
our Republic. But the constitu- 
tional guarantee of such freedoms 
and liberty is not meant to be abused 
and misused so as to endanger ard 
threaten the very foundation of the 
pattern of our free society in which 
the guaranteed democratic freedoms 
and personal liberty is designed to 
grow and flourish. The larger interests 
of our multi-religious nation as a whole 
and the cause of preserving and secur- 
ing to every person the guaranteed 
freedoms peremptorily demand rea- 
sonable restrictions on the prejudicial 
activities of individuals which undoubt- 
edly jeopardise the rightful freedoms 
of the rest of the society. These res- 
trictions within the constitutional 
limits have to be truly effective if the 
detaining authority is of opinion on 
grounds which are germane and rele- 
vant, that it is necessary to detain a 
person from acting prejudicially as 
contemplated by S. 3 of the Act then 
it is not for this Court to consider ob- 
jectively how imminent is the like- 
lihocd of the detenu indulging in these 
activities. This submission is thus ur- 
acceptable. 

6. The next point urged is that 
the petitioner had been served with 
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the order of detention dated June 25, 
1972 when he was in jail and that 
such service is invalid rendering the 
petitioner’s detention void. This sub- 
mission is equally unacceptable. There 
is no legal bar in serving an order of 
detention on a person who is in jail 
custody if he is likely to be released 
soon thereafter and there is relevant 
material on which the detaining autho« 
rity is satisfied that if free, the per~ 
son concerned is likely to indulge in 
activities prejudicial to the security of 
the state or maintenance of public 
order, The decision in Makhan Singh 
v. State of Punjab AIR 1984 SC 1120 
does not lay down the broad proposi~ 
tion canvassed. In that case which 
dealt with the Defence of India Rules 
it was observed that Rule 30 (1) (b} 
of these Rules postulates an order 
only where it is shown that but for 
the imposition of the detention, the 
Person concerned would be able to 
carry out prejudicial activity of the 
character specified in Rule 30 (1). On 
plain construction of that sub-rule it 
was held that an order permitted by 
it could be served on a person who 
would be free otherwise to carry out 
his prejudicial activities and such a 
freedom could not be predicated of 
Makhan Singh Tarsikka, petitioner in 
that case. It is noteworthy that the 
Court after referring with approval to 
its earlier decision in Rameshwar 
Shaw v. Dist. Magistrate, Burdw: 
(1964) 4 SCR 921=(AIR 1964 SC 334), 
observed: 

“Besides when a person is in jail 
custody and criminal proceedings are 
pending against him, the appropriate 
authority may in a given case take the 
view that the criminal proceedings 
may end very soon and may terminate 
in his acquittal. In such a case it would 
be open to the appropriate authority to 
make an order of detention if the re- 
quisite conditions of the rule or the 
section are specified and served on the 
person concerned if and after he is 
acquitted in the said criminal proceed- 
ings”. 

No doubt, this decision does suggest 
that the order of detention can be ser- 
ved on the person concerned if and 
after he is acquitted in the said erimi- 
nal proceedings but in our view mere- 
ly because the person concerned has 
been served while in custody when it 
is expected that he would soon be re- 
leased that service cannot invalidate 
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the order of detention. The real hur- 
dle in making an order of detention 
against a person already in custody is 
based on the view that it is futile to 
keep a person in dual custody under 
two different orders but this objec- 
tion cannot hold good if the earlier 
custody is without doubt likely to 
cease very soon and the detention 
order is made merely with the object 
of rendering it ‘operative when the 
previous custody is about to cease. It 
has also been pointed out that the 
grounds relate to a period more than a 
year prior to the order of detention. 
This according to the submission alsa 
renders the order mala fide. In our 
Opinion, this contention is without 
merit. It has to be borne in mind that 
it is always the past conduct, activi- 
ties or the antecedent history of a-per- 
son which the detaining authority 
takes into account in making a deten- 
tion order. No doubt the past conduct, 
activities or antecedent history should 


ordinarily be proximate in point of 


time and should have a rational con- 
nection with the conclusion that the 
detention of the person is necessary but 
it is for the detaining authority who 
has to arrive at a subjective satisfac- 
tion in considering the past activities 
and coming to his conclusion if on the 
basis of those activities he is satisfied 
that the activities of the person con- 
cerned are such that he is likely to in- 
dulge in prejudicial activities neces- 
sitating his detention. As observed in 
Ujagar Singh v. State of Punjab, 1952 
SCR 757 = (AIR 1952 SC 350) it is 
largely from prior events or past con- 
duct and antecedent history of a per- 
son showing tendencies or inclinations 
of a person concerned that an infer- 
ence can be drawn whether he is like- 
ly even in the future to act in aman- 
ner prejudicial to the public order. If 
the authority is satisfied that in view 
of the past conduct of the person there 
is need for detention then it could not 
be said that the order of detention is 
not justified, 

7. The next point raised on be- 
half of the petitioner is that the ear- 
lier order of detention was either re- 
voked or had expired with the result 
that unless the present detention pur- 
suant to the order dated June 25, 1972 
is passed on fresh facts arising after 
the expiry or revocation of the earlier 
order it must be held to be iħvalid. In 
support of this submission reliance has 
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been placed on S. 14 of the Act which 
reads: 


“I4 (1) Without prejudice to the 
provisions of Section 21 of the Gene- 
ral Clauses Act, 1897, a detention order 
may, at any time, be revoked or modi- 
fied — 

(a) notwithstanding that the order 
has been made by an officer mention- 
ed in sub-section (2) of Section 3 by 
the State Government to which that 
officer is subordinate or by the Cen- 
tral Government. 


(b) notwithstanding that the order 
has ‘been made by a State Government, 
by the Central Government. 

(2) The revocation or expiry of a 
detention order shall not bar the mak- 
ing of a fresh detention order under 
Section 3 against the same person jn 
any case where fresh facts have arisen 
after the date of revocation or expiry 
on which the Central Government or 
a State Government or an officer, as 


the case may be, is satisfied that such, 


an order should be made.” 


Support has also been sought from 
Hadibandhu Das v. District Magistrate, 
Cuttack, (1969) 1 SCR 227=(AIR 1969 
SC 48) which was a case under the 
Preventive Detention Act (IV of 1950). 
The language of S. 13 (2) of that Act 
is identical with that of S. '14 (2) re- 
produced above. This decision was fol- 
lowed in Kshetra Gogoi v. State of 
Assam, (1970) 2 SCR 517=(AIR 1970 
SC 1664) also-a case under Act 4 of 
1950. In our opinion, this submission 
does possess merit and deserve to be 
accepted. Section 14 speaks of revoca- 
tion or expiry of a detention order. 
The principle underlying this section 
has its roots in the vital importance 
attached to the fundamental right of 
personal liberty guaranteed by our 
Constitution. The Act fixes the maxi- 
mum period of detention to be 12 
months from the date of the detention 
with the proviso that the appropriate 
Government can revoke or modify 
the detention order at any earlier 
time: Section 13. It is to effectuate 
this restriction on the maximum 
period andtoensure thatitis not ren- 
dered nugatory or ineffective by re- 
sorting to the camouflage of making a 
fresh order operative soon after the 
expiry of the period of detention, as” 
also to minimise resort to detention 
orders that Section 14 restricts the 
detention of a person on given set of 
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facts to the original order and does not 
permit a fresh order to be made on 
the same grounds which were in exist- 
ence when the original order was 
made, The power of preventive de- 
tention being an extraordinary power 
intended to be exercised only in ex- 
tracrdinary emergent circumstances 
the legislative scheme of Sections 13 
and 14 of the Act suggests that the 
detaining authority is expected to 
know and to take into account all the 
existing grounds and make one order 
of detention which must not go be- 
yond the maximum period fixed. In 
the present case it is not urged and in-| ` 
deed it is not possible to urge that 
after the actual expiry of the original 
order of detention made by the Dis- 
trict Magistrate. which could only last 
for 12 days in the absence of its ap- 
proval by the State Government, any 
fresh facts could arise for sustaining 
the fresh order of detention. Thsa| 
submission on behalf of the State that 
the petitioner’s activities are so highly 


communal and prone to encourage 
violent communal activities that it 
was considered absolutely necessary 


to detain him in the interest of secu- 
rity of the State and maintenance of 
public order cannot prevail in face cf 
the statutory restrictions and the 
guaranteed constitutional right which 
is available to all persons. The rule 
of law reigns supreme in this Republic 
anc no person on the soil of free India 
can be deprived of his personal liberty 
without the authority of law. As 
observed by this Court in Manu 
Bhushan v. State of West Bengal, 
W. P. No. 252 of 1972, D/- 31-10-1972 
= (reported in AIR 1973 SC 295): 

s% The Act encro- 
ackes on the highly cherished right of 
personal liberty by conferring on tke 
executive extraordinary power to de- 
tain persons without trial by coming 
to subjective decisions. The detaining 
authority in exercising this power 
must act strictly within the limitations 
this Act places on its power so that 
the guarantee of personal liberty is 
not imperilled beyond what the Con- 
stitution and the law strictly provide. 
The limited right of redress conferred 
on the detenu under the law deserves 
to be construed with permissible 
liberality with the provisions of the 
Act and the constitutional guarantee.” 
On behalf of the respondent reference 
was also made to Sampat Prakash v. 
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State of J. & K., (1969) 3 SCR 574 = 
(ATR 1969 SC 1153) dealing with de- 
tention under J. & K. Preventive De- 
tention Act (J. & K. Act 13 of 1964). 
Though in that Act there is a similar 
provision (Section 14 (2) of that Act) 
in the judgment there is no reference 
to that section and it appears that no 
question similar to the one raised before 
us was argued and adjudicated upon 
there. We have, therefore, no option 
but to order the petitioner’s release 
which we did on December 20, 1972. 
As the detention order is being quash- 
ed on this ground we do not consider 
it necessary to express any opinion on 
the point that the detention order is 
vitiated because some of the grounds 
on which it is based, though not of 
unessential nature, are vague. 


8. Writ Petition No. 470 of 
1972:— Abdul Bari Kairnavi, Peti- 
tioner in this Writ petition, an as- 
sociate of Masood Alam (Petitioner in 

. P. No. 469 of 1972) both in the 
Youth Majlis and Muslim Majlis, was 
arrested on June 3, 1972 when he had 
organised in the City of Aligarh a 
procession in defiance of the order is- 
sued under Section 144, Criminal 
Procedure Code. The general atmos- 
phere of communal tension prevailing 
in that City ultimately culminated in 
the unfortunate communal riots on 
June 5, 1972. The arrest was made 
under Section 188, Indian Penal Code 
and he was actually produced before 
the Additional District Magistrate on 
the very day of his arrest. On June 
14, 1972 an order was made by the 
District Magistrate for the Petitioner’s 
detention under Section 3 (1) (a) (i) 
and (ii) of the Act as amended by the 
Defence of India Act 42 of 1971. The 
grounds of his detention which were 
duly served on him under Section 8 
of the Act read as under :— 


“I. That you are a member of the 
Executive of the Muslim Majlis. You 
are also an active member of Youth 
Majlis. The Youth Majlis is being 
trained in the use of lathis, swords 
and knives as a fully militant organisa- 
tion. You contribute and raise funds 
to illegally arm the organisation. 


You visited Pakistan in November, 
1971 for arranging the transfer of 
funds collected by Shri Mascod Alam 
in Pakistan to Aligarh for use by 
Youth Majlis for training volunteers 
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in the use of arms and knives ete, 
You collected Rupees 700/- for Youth 
Majlis from Varanasi, Pratapgarh and 
other places. 


2. That you have extra territorial 
loyalties and are therefore a threat 
to security of India which is evident 
from. the following instances :—~ 


(a) Thet you on 1-4-1971 listened 
to Pakistan Radio and propagated Pak 
policy towards Bangla Desh among 
the Muslims. You also propagated that 
India engineered the trouble. 

(b) On 19-10-71 you participated 
in private meeting of commanders of 
Youth Majlis wherein you delivered a 
short speech that India and Pakistan 
army were facing each other on the 
border and there was a great panic on 
the Indian side of the border. You 
also advised the commanders of the 
Youth Majlis to remain vigilant and 
prepared for any situation that might 
develop as a result of clash between 
India and Pakistan forces. You criticis- 
ed India for allegedly meddling into the 
private affairs of Pakistan. You point- 
ed out to them that Bangalees had 
been taught a lesson and the Hindus 
in India would also share a similar 
fate if Pakistan forces invaded. You 
accused Police and army of favour- 
ing Hindus and stressed upon the 
commanders of Youth Majlis to re- 
main prepared. 


(c) That you visited Pakistan in 
November, 1971 and returned from 
there on 30-11-1971 and propagated 
that concentration of Pak army in 


Lahore sector was quite heavy and 
that real war would be fought in 
the sector. 


(d) That you on 10-12-1971 brief- 
ed volunteers of Youth Majlis that 
local Jan Sangh Workers were trying 
to tease the Muslims by making unbe- 
coming remarks against Pakistani. 

3. That you have been exciting 
communal feelings among the Muslims 
in India anc contributing to the com- 
munal disturbances in Aligarh City 
which is evident from the following in- 
stances :— 


(a) That you on 15-10-71 attended 
the Executive Committee meeting of 
Youth Mailis at Jama Masjid Upor 
Kot, Aligarh where you demanded 
that A. M. U. (Amendment) Bill should 
guarantee minority charactér of the 
University. 
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(b) That you on 10-3-1972 in your 
speech in a gathering of about one 
thousand Muslims at Jama Masjid in 
Upor Kot Aligarh City alleged that 
the enemies of Islam had a tradition to 
make efforts to wipe out Islamic reli- 
gion and culture and at the present 
time also these enemies of Islam were 
trying to become aggressive. You 
warned that in case the Muslims cul- 
ture was wiped out the Muslims will 
also be exterminated. You alleged 
that there was systematic attempt to 
abolish Urdu. You exhorted the 
Muslims to be united-and firm. 

(c) That on 19-5-1972 after a meet- 
ing at Jarna Masjid Upor Kot, Aligarh 
you distributed a pamphlet captioned 
“Muslim University Ki mot Ka Akhiri 
marhela, Ek Jan aur ek Awazbankar 
usko bachyiye” issued in your name 
and the names of Dr. Ahsan Ahmad 
and others. In the meeting in your 
short speech you pointed out that 
action, if delayed, would fail to achieve 
any result even by any amount of 
sacrifice of blood-shed. You also re- 
marked “Hamari Kom hamesha se 
talwar key saye me pali hai” and as 
such no sacrifice was too grave for 
this occasion. 

(d) That on 25-5-72 .along with 
Dr. Ahsan Ahmad attended a meeting 
of about 25- persons at the residence 
of Abdul Jalil where Dr. Ahsan Ahmad 
briefed the participants on the agita- 
tion, formation of action Committee 
and collection of funds in connection 
with the agitation against A. M. U. 
(Amendment) Bill, 1972. 


_ 4 In view of the above ‘mentioned 
grounds I am satisfied that you are 
likely to act in a manner prejudicial 
to the security of India, security of 
State and maintenance of public order 
and with a view to preventing you 
from, acting in a manner prejudicial 
to the security of India, security of 
State and maintenance of public order 
it is necessary to detain you.” 

His detention was duly reported to 
the State Government on June 18, 
1972 and the State Government gave 
its approval on June 25, 1972 which 
was duly reported to the Government 
of India on June 29, 1972. His case 
was sent to the Advisory Board on 
July 13, 1972 and the Board conveyed 
its decision on August 18/21, 1972. 
His detention was confirmed on 
August 30, 1972. The petitioner had 
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made his representation on July 15/24, 
1972 through the District Magistrate 
who forwarded it to the Government 
on July 29, 1972. The Government 
considered the representation on 
August 2, 1972 and the decision of the 
Government was duly conveyed to 

on August 5, 1972. i 

9. According to the petitioners 
counsel Mr. Bashir Ahmed, the grounds 
on which the petitioner’s detention has 
been ordered are irrelevant and, there- 
fora, the detention is void. Emphasis is 
laid on the submission that the Youth 
Majlis and the Muslim Majlis are 
both organisations which do not ad- 
vocate communal conflict or dishar- 
mony and the object of both of them 
is social service of the society. It is 
added that the Youth Majlis is a pure- 
ly social organisation which is dedicat~ 
ed to the cause of the oppressed and 
the depressed and its membership is 
open to all persons irrespective of 
their community .'or religious creed. 
In support of this contention the 
counsel sought to refer to the printed 
constitution of the organisation in 
Urdu which was not permitted, not 
being on the record and not being 
relevant to the limited scope of en~ 
quiry in the present proceedings. In 
‘our opinion none of the grounds on 


which the petitioner’s detention has 
been ordered can be said to be irrele-| - 


vant. The facts stated in the grounds 
have to be accepted as correct and it 
is not open to this Court to enquire 
into their truth like a court of appeal. 
Writ proceedings cannot be treated as 
an appeal in disguise. And then it has 
to be borne in mind that it was in No~- 
vember, 1971 that the petitioner is 
said to have gone to Pakistan (it is 
asserted in the grounds that he visited 
Pakistan in November, 1971, and col- 
Tected funds in that country for the 
purpose of carrying on the activities of 
the Youth Majlis in India), . and he 
returned on November 30, 1971, just 
three days before the actual war ba- 
tween India and Pakistan began. Judi~ 
ciel notice under Section 57 of 
the Indian Evidence Act can be 
taken of the fact that the war 
between India and Pakistan ac- 
tually began on December 3, 1971 last~ 
ing for about a fortnight. The petitioner 
has admitted his visit to Pakistan in 
November, 1971, the reason given by 
him being that he had gone there to 
See his ailing relations without mens 
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tioning either their names and addres- 
ses or the relationship. According to 
the grounds, the petitioner has extra- 
territorial loyalties manifested by _ his 
anti-Indian and pro-Pakistan activities 
and also by inciting communal feel- 
ings amongst the Muslims during the 
period of tension and conflict between 
India and Pakistan on the question of 
Bangala Desh. The grounds fur- 


ther disclose, inter alia, (i) that the 


Youth Majlis engages in training Mus- 
lims in India in the use of lathis, 
swords and knives, and (ii) that the 
petitioner advised the commanders of 
the Youth Majlis in October, 1971 to 
be vigilant and remain prepared for 
any situation that might develop as a 
result of clash between India and Pa- 
kistan forces, at the same time suggest- 
ing invasion of India by Pakistan for- 
ces. An attempt has undoubtedly 
been made on behalf of the petitioner 
to show that the grounds on which 
the District Magistrate felt satisfied 
are non-existent but as observed ear- 
lier it is not open to this Court to re- 
view and override the subjective opi- 
nion of the District Magistrate by go- 
ing into the truth or otherwise of the 
facts accepted by him. The facts con- 
tained in the grounds reproduced ear- 
lier seem to us to be clearly relevant, 
for the purpose of forming an opinion 
that they endanger both maintenance 
of public order and security of the 
State. It is undeniable that hos- 
tility amongst the citizens found- 
ed on differences in religious 
faiths is a deadly poison for healthy 
existence and progress of a secular, 
egalitarian society like ours. And when 
violence is advocated and injected in 
such hostility, it is idle to suggest that 
such activities cannot fall within the 
mischief designed to be prevented by 
the Act. In our country patriotism is 
not communal or religious and the 
Constitution guarantees equal freedom 
to all religious faiths without recognis« 
ing the superior status of any parti- 
cular religion. There is absolutely no 
discrimination on the basis of religion 
and indeed in this Republic every citi- 
zen irrespective of his religious faith 
can aspire to the highest office, 
otherwise qualified. Here people pro- 
fessing numerous different religious 
faiths and ideologies live in perfect har- 
mony with equal rights guaranteed by 
the Constitution. Articles 25 to 28 and 


Art. 30 in Part III accord to the Right 
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to Freedom of Religion and the Right 
of Minorities to Establish and Admin- 
ister Educational Institutions, the sta- 
tus of fundamental rights which ‘can 
be enforced in the highest courts in 
this country by appropriate means. 
Whenever, therefore, an attempt is 
made to disturb the peaceful, tolerant 
and harmonious life of the society by 
appealing to or inciting and inflaming 
religious passions and prejudices and 
by fanning morbid fanaticism it must 
necessarily tend to disturb the even 
tempo of the life of the society as a 
whole thereby prejudicially threaten- 
ing the maintenance of public order. 
When such a climate in communal 
disharmony is engendered for stimu- 
lating anti-Indian and  pro-Pakis- 
tan feelings during the period of ex- 
treme tension between the two coun- 
tries then it must also tend to serious- 
ly prejudice the maintenance of securi- 
ty of the State. Our attention has been 
drawn to the pamphlet Annexure A to 
the writ petition for the purpose of 
fortifying the argument that the agi- 
tation with respect to the Muslim Uni- 
versity at Aligarh in which the peti- 
tioner had undeniably taken part was 
a non-violent movement. We do not 
think it is possible on the basis of this 
document to decline to accept the opi- 
nion of the District Magistrate who 
had sufficient material about the acti- 
vities of the petitioner and of the orga- 
nisations to which he himself profes- 
ses to belong. This pamphlet which 
merely announced a meeting to be 
held on May 22, 1972 is, therefore, of 
little consequence. 


10. The contention that the 
petitioner is a Muslim theologist high- 
ly qualified in Muslim theology, assum- 
ing it to be true, is also unhelpful to 
the petitioner as the impugned order is 
made on the basis of his activities 
which are considered clearly prejudi- 
cial to the maintenance of public order 
and security of State. His learning as 
a theologist is wholly immaterial, It 
neither places him above the law nor 
does it displace or detract from the 
opinion of the District Magistrate with 
respect to his activities and their ef- 
fect. On the contrary it has to be borne 
in mind that when a person profess- 
ing to be learned in religious theology 
encourages defiance of law in the name 
of religion then ignorant and credu- 
lous people are more likely to be mis- 
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led and swayed by religious passions 
and sentiments. Such activities natura- 
lly have greater potentiality for pre- 
judicially threatening the maintenance 
of public order. 


11. According to the writ peti- 
tion the petitioner is an active mem- 
ber of the Muslim Majlis and also a 
member of the Youth Majlis. He was 
arrested while defying the order pro- 
mulgated under S. 144, Cr.P.C. This 
had-been preceded by the various pre~ 
judicial activities in the month of May, 
1972 as stated in the grounds of de- 
tention and was followed two days 
later by communal clashes. This agi- 
tation was carried on in connection 
with a bill relating to the Aligarh 
Muslim University ignoring that the 
legal position in respect of this Uni- 
versity had been authoritatively settl- 
ed by this Court as far as back as 
October, 1967 in S. Azeez Basha v. 
Union of India, (1968) 1 SCR 833 
(ATR 1968 SC 662). These activities 
clearly bring the petitioners case 
within S. 3 of the Act, being calculated 
to incite communal violence. 


12. It has then been contended 
that some of the grounds of detention 
conveyed to the petitioner are vague 
and, therefore, the order of detention 
is liable to be struck down as invalid. 
Reference has in this connection been 
made to the last two lines of ground 
no, 1 relating to the collection of 
Rs. 700/~ for Youth Majlis and to 
grounds nos. 2 and 3. The argument is 
wholly misconceived. If the last two 
lines are read, as they should be, along 
with the remaining contents of ground 
no. 1 it cannot be said that the peti- 
tioner was unable to tender his ex- 
planation with respect to the allega- 
tion contained therein. Quite clearly, 
the exact point of time and the peo- 
ple from whom small amounts were 
collected could not possibly he stated 
with precision. Grounds nos. 2 and 3, 
as is clear, contain precise details in 
the various clauses enumerated there- 
in. According to ground no. 2 the peti- 
tioner has extra-territorial loyalties 
and, therefore, he is a threat to secu- 
rity of India and this conclusion is 
arrived at on the basis of the instan- 
ces stated in els. (a) to (d) which are 
precise and definite. Similarly, ground 
no 3 says that the petitioner has been 
exciting ‘communal feelings among the 
Muslims in India and contributing to 
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communal disturbances in Aligarh city 
and this conclusion is based on inst- 
ances stated in cls. (a) to (d) which 
agein are precise and definite. The 
instances under bcth these grounds 
are relevant and germane to the object 


-which is sought to be achieved by Sec- 


tion 3 of the Act for the purpose of 
detaining persons who are likely to act 
in a manner prejudicial to the security 
of the State or maintenance of public 
orcer. The decisions relied upon on 
behalf of the petitioner reported in 
Dwarka Dass Bhatia v. State of J. & K. 
19§8 SCR 948 = (AIR 1957 SC 164) 
and Pushkar Mukherjee v. State cf 
West Bengal (1969) 2 SCR 635 = (AIR 
1970 SC 852) are, on the facts and 
circumstances of this case, of no as- 
sistance to him. 


_ _ 13. This writ petition accord- 
ingly fails and is dismissed. 
Order accordingly, 
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Darshan Kumar. Appellant v. Secre- 
Municipal Corporation. Jabalpur 
and another. Respondents. 





Criminal Appeal No. 80 of 1972. Dj- ` 


14-4-1972. 


Index Note:— (A) Probation of 
Offenders Act (1958). Section 6 — When 
an accused is found to be below 21 vears 
of age at the time of the commission of 
the offence the High Court ought to 
make an order under this section or re- 
mand the case for doing so. (X. Ref:— 


Section 11). 1965 (1) Cri LJ 360 (SC), 
Followed. . (Para 1) 
Cases Referred: Chronological Paras 


1965 (1) Cri LJ 360 = 1964-7 SCR 
676 = AIR 1965 SC 444. Rattan- 
lal v. State of Puniab ui 

JUDGMENT:— After hearing counsel 
for the parties the following order must 
be made in this case in view of the deci- 
sion of this court in 1964 (7) SCR 676 
(1965 (1) Cri LJ 360) when the birth 
certificate produced shows that the 
apvellant was below 21 vears of age at 
the time of the commission of the 
offence:— 

“The order of the High Court is set 
aside and the High Court is directed to 
make an order under Section 6 of the 
Probation of Offenders Act. 1958 and if 
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it So desires remand the case to the Ses< 
sions Court or the trial court for doing 
so, The appeal shall stand allowed ac< 
cordingly. The appellant who was releas- 
ed on bail by this court can apply to the 
na, Court now for being released on 
b H Pia 


Ordered accordingly. 





‘AIR 1973 SUPREME COURT 907 
(Vv 60 C 200) = 
1973 TAX, L. R. 246 
(From:Calcutta)* 

K. S. HEGDE, P. JAGANMOHAN 

REDDY AND G. K. MITTER. JJ. + 

I.M. Thapar and others, Appellants 
vy. The Commissioner of Expenditure Tax, 
Calcutta, Respondent. 

Civil Appeal No, 44 of 1972. D/~ 174 
3-1972. 

Index Note:— (A) Expenditure Tax 
‘Act (1957), S. 25 (3) — Assessee’s applis 
cation under S. 25 (3) should have been 
allowed along with his application under 
S. 66 (2), Income-tax Act when the very 
basis for coming to the conclusion that 


| he had an income from undisclosed source 


is that he must have spent, in addition 
to the expense shown in his expenditure 
tax return, a further sum at least equiva- 
lent to the income undisclosed, Ex- 
penditure Tax No. 249 of 1970, dated 2-2- 
1971 (Cal.) Reversed. (Income Tax Act 
(1922). S. 66 (2). ) (Para 3) 

Mr. A. K. Sen. Sr. Advocate. (M/s 
T. A. Ramachandran and D. N. Gupta, 
Advocates with him) for _ Appellants: 
Mr. V.S. Desai, Sr. Advocate (M/s. 
P. L. Juneia and B. D. Sharma. Advocates 
with him), for Respondent. 


HEGDE, J.: This is an appeal. by spe- 
cial leave from 'the order of the High 
Court of Calcutta dismissing the assessee’s 
application under S. 25 (3) of the Ex- 
penditure Tax Act. 


2. .The material facts are as fol- 
lows. The assessee claimed that he had 
expended a sum of Rs. 1,51,000 - in the 
account year relevant to the assessment 
year 1960-61 for the marriages of his 
son and daughter. But the Tribunal 
came to the conclusion that he must 
have spent at least a sum of Rs. 
2,51,000/- for these marriages. He was 
assessed accordingly under the Expendi-< 
ture Tax Act. On the basis of that con-< 
clusion, it held in the assessee’s incomes 
tax proceedings for the said assessment 
years that the assessee had an income of 
rupees one lakh from undisclosed sources 


*(Expenditure Tax No. 249 of 1970 


D/- 2-2-1971 Cal.) 
KP/KP/C45/72/MBR 


I, M. Thapar v. Expenditure Tax Commr. 
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and brought that sum to tax, Aggrieved by 
the orders of the Tribunal the assessee 
moved the Tribunal to refer certain 
questions to the High Court for its opin- 
ion, both inthe income-tax proceedings 
as well as in the expenditure tax pro- 
ceedings, The Tribunal declined to do so. 
It came to the conclusion that its find- 
ings’ are findings of fact. 


3. As against the orders of 'i 
Tribunal the assessee moved the High 
Court of Calcutta under section 66 (2) of 
the Indian Income-tax Act. 1922, as well 
as under S. 25 (3) of the Expenditure Tax 
Act. The High Court partly allowed the ap- 
plication of the assessee under S. 66 (2) 
of the Indian Income-tax Act and called 
upon the Tribunal to submit the question 
whether ‘there was any material before 
the Tribunal to come to the conclusion 
that ‘the assessee had any income from 
undisclosed sources, But when it came 
to the assessee’s application under the 
Expenditure Tax Act it dismissed the 
same, This approach is clearly incong- 
ruous, As mentioned earlier, the very 
basis on which the Tribunal came to the 
conclusion that the assessee had an in- 
come of one lakh of rupees from undis-| 
closed sources is that he must have spent 
at least rupees one lakh more than that 
shown by him in his return under the 
Expenditure Tax. Act, If that is so. the 
two orders of the Tribunal are inextricably 
linked ‘together. One must go with the 
other. In this view we set aside the 


order of the High Court and direct thej ` 


Tribunal to submit to the High Court the 
folowing two questions:— 


1. Whether there was any material 
before the Tribunal on which it could add 
a sum of Rs. 1,00,000/-as the marriage 
expenses incurred by the assessee during 
the relevant accounting year. 


2. Whether the conclusion of the 
Tribunal that in addition to the expense 
of a sum of Rs. 1,51.000/- admitted by 
the assessee, afurther expense at alump 
figure of Rs. 1,00,000)- has been incurred 
on account of the marriage expenses was 
based on conjectures. suspicions and sur- 
mises and on a failure to consider the re- 
levant evidence on record. 

4, The Tribunal will submit those 
questions with a statement of case to the 
High Court of Calcutta within three 
months, of the receipt of this order. No 
costs. 

Appeal allowed. 
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AIR, 1973 SUPREME COUET 908 
(V 60 C 201) = 
1973 CRI. L. J. 347 
(From: Patna)* 
J. M. SHELAT AND 
H. R. KHANNA JJ, 


State of Bihar. Appellant v. pelaras 
Nenshi and another. Responderts. 


Criminal Appeal No. 208 of 11969. 
Dj- 24-8-1972. 


Index Note:— (A) Mines Act (1952) 
Section 66 — Offence under is covered 
by substantive part of Section 79 and not 
by the explanation thereto. A complaint 
for failure to furnish return by prescri« 
bed date must, therefore. be filed within 
a period of six months — Distinction 
between offence which takes place when 
an act or omission is committed once and 
for all and a continuing offence stated. 
Case law discussed. (Paras 4, 5. 9) 


Cases Referred: Chronological Paras 


1963 BLJR 782. State of Bihar v. 

„J. P. Singh 

AIR 1957 All 343 (2) = 1937 Cri 

_ LJ 616, State v. Laxmi Narain 8 

. ATR 1955 Bom 161 = ILR (1955) 
Bom 192 = 1955 Cri LJ 66. State 
v. Bhiwandiwala 

AIR 1942 Bom 326 = 44 Cri LJ 
120. Emperor v. Karsandass 

(1932) 2 K. B. 108 = 101 LJ K. B. 
759. Best v. Butler and Fitzgibbon 

(1909) 1 K. B. 444 =. 78 LJ K. B. 
292, Verney v. Mark Fletcher and 
Sons Ltd. : 

(1908) 2 K. B. 237. Rex v. Tavlor 

(1894) 2 Q. B. 826 = 63 LJ M. Œ. 
218. London County Council v. 
Worley 


Mr. S. C. Agarwala Advocate. for 
Appellant: M/s. G. L. Sanghi and . N. 
Mishra. Advocates of M/s. J. B. Dada- 
cae and Co. Advocates. for Respons 

ents. 


The Following judgment of the Court 
was delivered bv 


SHELAT, J..— Section 66 of the 
Mines Act. 1952 provides that any person 
omitting inter alia to furnish anv return. 
notice etc. in the prescribed form or 
manner or at or within the prescribed 
time required by or under the Act to be 
made or furnished shall be punishable 
with fine which may extend to Rs. 
1,000/-. Sec. 79. however. lays down that 
no court shall ‘take cognizance of any 
offence under this Act unless a complaint 
thereof has been made within six months 
from the date on which the of- 


*(Govt. Appeal No. 28 of 1967 DJ- 
17-4-1967. — Pat.) 
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ferce is alleged fo have been coms 
mizted or within six months from 
the date on which the alleged com= 
mission of the offence came to the knows 
ledge of the Inspector, whichever is later. 
The Explanation to the section provides 
that if the offence in question is a con- 
tinuing offence. the period of limitation 
shall be computed with reference to every 
point of time during which the said 
offence continues. Under Regulation 3 
of the India Metalliferous Mines Regu= 
lations. 1926, an owner. agent or manager 
of every mine is reauired to forward to 
the District Magistrate and to the Chief 
Inspector annual returns in respect of 
the preceding vear in the forms prescri- 
bed therein and on or befare the 2ist of 
January in each year. 


2. The respondents are the owners 
of a stone quarry situate in Chandiwali 
in Greater Bombay. They failed to fur- 
nish to the Chief Inspector the annual 
returns for the vear 1959 by the 21st of 
January. 1960. On March 28. 1960. the 
Chief Inspector drew their attention to 
the said failure and - warned the respon- 
dents that if they failed to furnish the 
returns within two weeks from the date 
of the said letter. that is. by April 11. 
1960. proceedings would be instituted 
against them under the Act. On their fail- 
ure to do so desnite the said warning. a 
complaint was filed in the Court of the 
Magistrate. Dhanbad on April 12. 1961._ 

3. Two questions were avitated in 
the Trial Court, in the High Court and 
also before us. One was regarding the 
jurisdiction of the Court at Dhanbad. and 
the other was whether the complaint 
was barred bv limitation. it having been 
filed more than a vear after the default. 
which occurred on January 21. 1960. 
Both the questions go to the root of the 
matter. but in the view we take of the 
second question. it would not be neces- 
sary for us to go into the first question. 

4. The failure to furnish the 
annual returns either in the prescribed 
forms or within the time prescribed for 
it. that is. by January 21. in the succeed- 
ing vear, is undoubtedlv an offence 
punishable under Section 66 of the Act. 
A complaint in respect of such an offence 


has. under Section 79. to be filed within 


six months from the date of such default. 
in the present case January 21. 1960. 


The question then is whether the offence] . 


in question is covered bv the substantive 
part of Section 79. or whether it is cover- 
ed by the Explanation thereto. If the 
offence is of the former kind. the com- 
pleint in regard to it would be clearly 
time barred. It would not be so if the 
offence is of the kind. often called a con- 
tinuing offence. in which event the Ex- 
plenetion to Section 79 would operate. 
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5. Continuing offence is one which 
is susceptible of continuance and is dist- 
inguishable from the one which is com- 
mitted once and for all. It is one of 
those offences which arises out of a 
ure to obey or comply with a rule or 
its requirement and which involves a 
penalty. the liability for which cortinues 
until the rule or its requirement is obeyed 
or complied with. On everv occasion 
that such disobedience or non-compliance 
occurs and recurs. there is the cffence 
committed. The distinction between the 
two kinds of offences is between an act 
or omission which constitutes an cffence 
once and for all and an act or omis< 
sion which continues and therefore. 
constitutes a fresh offence every 
time or occasion on which ït con« 
tinues. In the case of a continuing offence. 
there is thus the ingredient of contin- 
uance of the offence which is absent in 
the case of an offence which takes place 
when an act or omission in committed 
once and for all. 

6 <A few Illustrative cases would 
help to bring out the distinction between 
the two tvnes of offences. 


Ta In England. the Trade Union 
Act, 1871 by Section 12 provided that 
if any officer. member or other person 
being or repiesenting himself to be a 
member of a trade union. by false repre- 
sentation or imposition obtained posses- 
sion of any moneys. books etc. of such 
trade union. or. having the same in his 
possession wilfully withheld or ‘fraudu- 
lently misapplied the same, a court of 
summary jurisdiction would order such 
person to be imprisoned. The offence of 
withholding the money referred to in 
this section was held to be a continuing 
offence. presumably because everv dav 
that the moneys were wilfully withheld 
an offence within the meaning of Sec- 
tion 12 was committed. (Best v. Butler 
and Fitzgibbon. (1932) 2 K. B. 108). In 
Verney v. Mark Fletcher & Sons Ltd. 
(1909) 1 K. B. 444 the auestion again was 
whether the offence for which the in- 
formation was lodged therein was a con= 
finuing offence. Sec. 10 (1) of the Factory 
and Workshop Act. 1901 inter alia pros 
vided that every flv-wheel directly con- 
nected with steam. water or other mecha- 
nical power must be securely fenced. Its 
sub-section (2) provided that a factory 
in' which there was contravention of the 
section would be deemed not to be kept 
in conformity with the Act. Sec. 135 
provided penalty for an occupier of a 
factory or workshop if he failed to keep 
the factory or workshop in confcrmity 
with the Act. Sec. 146 provided that in- 
formation for the offence under Section 
135 shall be laid within three months 
after the date at which the d6ffence came 
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fo the knowledge of the Inspector for the 
district within which the offence was 
charged to have been committed. The 
contention was that in May 1905 and again 
fin March 1908 the flv-wheel was kent 
unfenced to the knowledge of the Ins- 
pector and vet the information was not 
laid until July 22. 1908. The information. 
however. stated that the flv-wheel was 
unfenced on July 8. 1908. and that was 
the offence charged. It was held that the 
breach of Section 10 was a continuing 
breach on July 10. 1908. and therefore. 
the information was in time. The offence 
under Section 135 read with Section 10 
consisted in failing to keep the factory 
fn conformity with the Act. Everv day 
that the fly-wheel remained unfenced. 
the factory was kept not in conformity 
with the Act. and therefore. the failure 
continued to be an offence. Hence the 
offence defined in Section 10 was a con= 
finuing offence. (see also Rex v. Tavlor). 
(1908) 2 K. B. 237). Section 85 of the 
Metropolis Management Amendment Act. 
1852 prohibited the erection of a build= 
ing. on the side of a new street of less 
than fifty feet in width. which shall ex- 
ceed in height the distance from the 
front of the building on the opposite side 
of the street without the consent of the 
London County Council and imposed 
penalties for offences against the Act 
and a further penalty for every dav 
during which such offence should continue 
after notice from the County Council. 
The Court construed Section 85 to have 
laid down two offences: (1) building to a 
prohibited height. and (2) continuing 
such a structure already built after re+ 
ceiving a notice from the County Coun- 
cil. The latter offence was a continuing 
offence aprlying to any one who was 
guilty of continuing the building at the 
prohibited height after notice from the 
County Council. (The London County 
Council. v. Worley. 1894 (2) Q. B. 826) 


8. Emperor v Karsandas. 
AIR 1942 To 326 the question was as 
to the proper construction of Section 390 
Sub-s. (1) of the Bombay City Municipal 
Act. 1888. That sub-sec. provided that no 
person shall newly establish in anv premi- 
ses anv factorv in which it was intended 
that steam. water or other mechanical 
power should be emploved. without the 
previous permission of the Commissioner. 
nor shall any person work or allow to be 
worked any such factory without such 
permission. The sub-section thus laid 
down two distinct offences: (1) establish- 
ing a new factory in which mechanical 
power was intended to be used without 
the permission. and (2) working such a 
factorv in which mechanical power was 
intended to be used without permission, 
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The High Court held that the first 
offence would be completed when a new 
factory was established without per- 
mission. an offence completed once and 
for all, while the other offence would be 
committed whenever such a factory with- 
out the permission was worked. that is. 
on every day that it was worked with- 
out the permission. The High Court ob- 
served that though the expression ‘con< 
tinuing offence’ was not a very happy 
expression. it was verv often used. A per- 
son may not continuously work such a 
factory. He might work it one dav and 
not work it the next day. and then re~ 
sume its working once again. Therefore. 
the proper meaning to be attached to 
such an offence was that whenever he 
worked such a factorv he committed an 
offence. The distinction between the two 
kinds of offences lav between an act 
which constituted an offence once and for 
all and an act which continued. and 
therefore, constituted a fresh offence 
every time on which it continued. Simi- 
larly. in State v. Bhiwandiwala. ILR 
(1955) Bom. 192 = (AIR 1955 Bom. 161) 
three offences were charged against the 
respondent: (1) failure to submit a writ- 
ten notice of occupation of his factorv 
as required by Section 7 (1) of the Fac- 
tories Act. 1948. (2) failure to submit an 
application for registration and grant of 
licence as reauired bv Section 6 of the 
Act read with rule 4 of the Bombav Fac- 
tories Rules. 1950. and (3) for using the 
premises as a factory without a licence. 
The High Court held that the first two 
offences -were offences completed on 
failure to submit the notice and e 
application for registration and licence. 
and a complaint in respect of them 
would be barred if it was lodged bevond 
the period of three months from the date 
of the offence under Section 106 of the 
Act. But a prosecution in respect of the 
third offence would not be so barred as 
that offence was a continuing offence in 
the sense that using the premises as a 
factory without registration and licence 
was an offence committed everv time 
that the premises were used as a factorv. 
Likewise. in State of Bihar v. J. P. Singh. 
1963 BLJR 762 the High Court of Patna 
held that conducting a restaurant without 
having it registered and without main- 
taining registers reauired by the Bihar 
Shops and Establishments Act. VIII of 


1954 and the Rules framed thereunder - 


were continuing offences as everv timea 
restaurant was run without its being 
registered and without maintaining the 
requisite registers was an offence. and 
therefore. the period of limitation under 
Section 36 of the Act would begin to run 
from the date of the occurrence of each 
of the defaults. (see also State v. Laxmi 
Narain. AIR 1957 All 343 (2).) 


Man Singh v. State of Haryana 


ALR. 


9. Reg. 3 read with Section 66 
of “he Mines Act makes failure to fur- 
nish annual returns for the preceding 
year by the 2lst of January of the suc- 
ceeding year an offence. The language 
of Reg. 3 clearly indicates that an owner. 
manager etc. of a mine would be liable 
to the penaltv if he were to commit an 
infringement of the Regulation and that 
infringement consists in the failure to 
furnish returns on or before January 21 
of the succeeding year. The infringement. 
therefore. occurs on January 21 of the 
relevant year and is complete on the 
owner failing to furnish the annual rex 
turns bv that day. The Regulation does 
not lav down that the owner. manager 
etc. of the mine concerned would be 
suilty of an offence if he continues to 
carry on the mine without furnishing the 
returns or that the offence continues until 
the requirement of Reg. 3 is complied 
with. In other words Res. 3 does not ren- 
der a continued disobedience or non-com= 
pliance of it an offence. As in the case 
of a construction of a wall in violation of 
a rule or a bve-law of a local body. the 
offer:ce would be complete once and for 
all as soon as such construction is made 
a default occurs in furnishing the re- 
turns by the prescribed date. There is 
nothing in Reg. 3 or in anv other provi- 
sion in the Act or the Regulations which 
rend2rs the continued non-compliance! 
an offence until its reauirement is car- 
ried out. 


10. The High Court. in our view 
was right in holding that the complaint 
was time-barred as the offence in ques- 
tion fell within the substantive part of 
Section 79 of the Act and not under the 
Explanation attached to it. The appeal, 
therefore. must fail and is dismissed. 


Appeal dismissed. 
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(FROM: PUNJAB AND HARYANA)" 
A. N. GROVER AND M. H. BEG. JJ. 
Man Singh. Appellant v. The State 


of Harvana. Respondent. 
Criminal Appeal No. 182 of 1969, 
D/- 17-3-1972. 


Index Note:— (A) Prevention of 
Corruption Act (1947), Section 4 — 
Where marked currency notes are re~ 
covered from the pocket of the shirt 
which the accused was wearing and 


*(Cri Appeal No. 25 of 1967 D/~ 
98-9-1967 — Punj & Har.) . 
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not from the shirt Iving elsewhere in 
the room it is for the accused to 
show how he came into possession of 
the notes. (Para 5) 


M/s. B. P. Maurva and E. C. 
Agrawala. Advocates. for Appellant: 
M/s. Gautam Goswami and R. 
Sachthey, Advocates. for Respondent. 

The following judgment of the 
Court was delivered by 

GROVER, J. :— This is an appeal 
by Special Leave from a Judgment 


Man Singh v. State of Haryana 


of the Puniab and Haryana High 
Court. 
2. The appellant was convicted 


by the High Court for an offence 
under Section 5 (1) (d) read with Sec- 
tion 5 (2) of the Prevention of Corrup- 
tion Act and sentenced to one vear’s 
rigorous imprisonment and a fine of 
Rs. 100/-, in default of payment of 
fine he was to suffer further rigor- 
ous imprisonment for three months. 
This was in reversal of the Order of 
the Special Judge who had acauitted 
the appellant. 


3. The case of the prosecution 
was that the appellant was a Patwari 
at the material time. He demanded 
illegal gratification from Amar Singh 
PW-1 for supplving certified copies of 
certain Khasra Girdawari and Jama-~ 
bandi entries. Amar Singh PW-T re- 
ported the matter to the Deputy 
Superintendent of Police. Prem Kumar 
Sharma PW-13. at Police Station Sadar 
Panipat. who after complving with all 
the necessary’ formalities organised a 
raid. The currency notes which were 
produced by Amar Singh PW-1 were 
duly signed by the Deputy Sunerinten- 
dent of Police. The raiding partv 
which consisted of PW-1 Amar Singh, 
PW-2 another Amar Singh son of 
Molu. the Deputy Superintendent of 
Police. Prem Kumar Sharma PW-13. 
Tara Chand PW-12.a member of the 
Block Samiti and some other persons. 
went in a ieep which was parked in 
the neishbourhood of the Patwarkhana. 
Pursuant to the pre-arranged plan the 
signal was given at the material time 
and the police party rushed to the 
office of the appellant and from his 
shirt currency notes. Exhibits P-1 to 
P-14, amounting to Rs. 230/- were 
recovered. Those were the same which 
had’ been signed by PW-13 


4, The defence of the appellant 
was that he never received the afore- 
said amount as bribe. According to 
him he was suffering from a skin 
disease and he had taken off his 
shirt which was living on the side. 
Amar Singh PW-1 who stood there 
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for ten or fifteen minutes somehow 
managed to put the money in the 
pocket of the shirt. It was thereafter 
that the Deputy Superintendent of 
Police came and picked up the shirt 
and recovered the monev. The learn- 
ed Special Judge was of the view 
that the arpellant was suffering from 
acute dermatitis and it being hot 
weather it was verv likely that he 
had taken off his shirt. His ex- 
planation as to how the monev came 
to be found in the pocket of the 
shirt was considered reasonable and 
the evidence of the witnesses was re- 
jected as unsatisfactory or as dis- 
crepant. The High Court. however. 
came to the firm conclusion that at 
the time when the money was re- 
covered from the pocket of the shirt 
of the appellant he was wearing 
it and therefore it was for the av- 
pellant to explain how that amount 
came into his possession. The explana- 
tion which he wave was not consider- 
ed acceptable and. therefore. he was 
on and sentenced as stated be- 
ore. 


5. Now the crucial auestion in 
this case is whether the appellant 
was wearing the shirt from which 
the currency notes. which were mark- 
ed, were recovered. If the shirt was 
lying elsewhere the Special Judge 
might have legitimately taken the 
view which he did. but if the shirt 
was recovered from his person and 
the money was found therefrom. then 
clearly it was incumbent under the 
law on the appellant to show how 
he came into possession of that monev. 
Even according to him that monev 
did not belong to him and he never 
claimed that it had come from anv 
other source except that it had been 
planted in the pocket of his shirt by 
Amar Singh PW-1. 


6. We have been taken through 
the judgments of the Special Judge 
and also of the High Court and we 
have looked at the material portion 
of the evidence as well. We are 
satisfied that the Hish Court was 
justified in coming to the conclusion 
that the shirt was recovered at the 
time of the raid from the person 
of the appellant In other words. he 
was wearing it at the time the raid- 
ing , party came and recovered the 
notes from the pocket of the shirt 
Even if the evidence of Amar Singh 
PW-1. who is a partisan and in- 
terested witness and against whom 
there are certain suggestions of pre- 
vious enmity with the anpellant is 
excluded as also of Preet Singh. who 
had to be declared hostile. we are 
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unable to understand how the evidence 
of Tara Chand. a member of .Block 
Samiti. who was perfectly an indepen- 
dent witness. could be disbelieved. The 
Jearned Special Judge has dealt with 
his evidence In a manner which 
cannot be regarded as satisfactory. 
This is what he saysı 


“Tara Chand is a member cf the 
Block Simiti. He was joined in the 
raid from his village Naultha. The 
finference clearly is that he could be 
relied on by the police for any story 
that was to be built un.” 


We are unable to understand how 
the mere fact that Tara Chand who 
was a member of the Block Samiti 
and was joined from his village 
would lead to the inference that he 
was a- tool in the hands of the 
police and that he would support 
any story which might have been 
falsely concocted against the appellant. 
In his evidence nothing was brought 
out to show that he was in anv 
way interested in getting the appellant 
involved in this offence. The ‘evidence 
of the Deputy Superintendent of 
Police. Prem Kumar 
also does not contain any such in- 
firmity as would have‘ iustified the 
Court in disbelieving him. The Hish 
Court has believed these witnesses 
and has considered the discrepancies 
which weighed with the Special Judge 
for discarding the evidence of the 
witnesses. as of a minor conseauence, 
There is hardly anv such infirmitv 
either in the approach to the case or 
in the matter of application of law 
which would justify interference under 
Article 136 of the Constitution bv 
this Court. This appeal fails and is 
dismissed. The appellant is on bail. 
He shall surrender to his Bail Bond 
to serve out the rest of the sentence, 


Appeal dismissed. 
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Index Notes — (A) Maintenance 
of Internal Security Act (1971), S. 3— 
Detention for panic in locality. 


Brief Note: —- (A) Brandishing 
daggers and swords while committing 
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Sharma - PW-13, 


ALR. 
theft in a shop in day-light justifies 
detention under — as causing panic 
amongst neighbouring shop-owners 


and affecting the even tempo of the 
locality, (Para 3} 


ORDER: The petitioner chal- 
enges the validity of an order of 
detention and prays for the issue of a 
writ or order in the nature of habeas 
epua and for releasing him from cus- 
Oay: © 


cr 


2% The order of detention was 
passed by the District Magistrate, 
Burdwan, West Bengal, on November 
23, 1971, in the exercise of his powers 
undər sub-section (1) read with sub- 
section (2) of Section 3 of the Main- 
tenance of Internal Security Act 1971 
(No. 26 of 1971) and the petitioner was 
arrested on December 11, 1971 in pur- 
suance thereof, The order of deten- 
tion together with the ground thereoi 
was served on him on the same day. 
On November 23, 1971, the District 
Magistrate reported to the State Gov- 
ernment about the passing of the order 
of detention. The report was consi- 
dered by the State Government and 
on December 1. 1971, the order of de- 
tention was approved by the State 
Government and on the same day the 
State Government submitted a report 
to the Central Government in accord- 
ance with the provisions of sub-section 
(4) of Section 3 of the Act together 
with the grounds of detention and the 
other particulars. On January 8, 1972, 
the State Government placed the case 
of the petitioner before the Advisory 
Board under Section 10 of the Act. On 
or about January 3, 1972, the State 
Government in its Home Department 
(Special Section) received a representa- 
tion from the petitioner. The repre- 
sentation was considered by the State 
Government and by its order dated 
January 8, 1972, the representation 
was rejected but the Government for- 
warded the representation to the Ad- 
viscry Board for consideration. The 
Advisory Board, after consideration of 
the materials placed before it and the 
representation, submitted its report 
to the State Government on February 
7, 1972. The Advisory Board was of 
the opinion that there was sufficient 
cause for detention of the petitioner. 
By an order dated March 3, 1972, the 
State Government confirmed the order 
of detention and communicated that 
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order to the petitioner by its Memo 
dated March 3, 1972. 
3. The ground of detention stax 


“On 19-8-1971 at°15.30 hrs. you 
with your associates viz. Narayan Pal 
and Subal Majhi of Burdwan town 
raided the shop of one Aditya Sama- 
nta of Tentultalla Bazar and commit- 
ted theft of Rs. 512.00 by brandishing 
swords and daggers. By such act of 
yours in broad day light the people 
were terrorised, so much so that they 
closed their shops and could not fol- 
low their normal avocation of life. 
This adversely affected even tempo of 
life of the people in the locality”, 

Counsel for the petitioner con~ 
tended that the ground did not disclose 
that the petitioner indulged in any 
activity which was calculated or like- 
ly to cause disturbance of public order. 
The act of the petitioner and his as- 
sociates was calculated to cause and, 
in fact, caused panic in the Bazar 
and all the neighbouring shop-owners 
closed their shops. The act of the 
petitioner affected the even tempo of 
life of the people in the locality. I do 
not, therefore, think there is any 
merit in the contention, The procedure 
enjoined by the Act has been strictly 
complied with and there is no reason 
to hold that the detention of the peti- 
tioner is in any way illegal. I dismiss 


the petition, 
Petition dismissed. 


ted: 
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Criminal Appeal No. 28 of 1970, 
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Index Note: — (A) Interpretation 
of Statutes — Rule of construction, 

Brief Note: — Legislature cannot 
be presumed to have intended to make 
any substantial alteration in the exist- 
ing law beyond what it expressly de- 
clares. Value of statement of objects 
and reasons and that of preamble in 
construction of statutes indicated. 
(Para 11) 
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A. C. Sharma v. Delhi Administration 


S. C. 913 


_ Index Notes — (B) Prevention of 
Corruption Act (1947),S. 5-A—Juris- 
diction of Delhi Special Police Esta- 
blishment to investigate offence of 
bribery and corruption—Not exclusive. 
(X-Ref:—Delhi Special Police Esta- 
blishment Act (1946), S. 3). 

_ Brief Note: — (B) The setting up 
of Delhi Special Police Establishment 
by the Central Government under the 
D. S. P. E. Act does not by itself de- 
prive the anti-corruption branch (Delhi 

dministration) of its jurisdiction to 
investigate the offence of bribery and 
corruption against Central Government 
employee in Delhi. (Paras 12, 13) 


_ Index Note: — (C) Criminal P.C., 
S. 5387—Irregularity or illegality in 
investigation — Effect. ; 


Brief Note: — (C) Any irregularity 
or even illegality committed in the 
course of investigation does not by it- 
self affect the legality of the trial by 
an otherwise competent Court unless 
misearriage of justice has been caused 
thereby. Case law discussed. 

(Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 SC 958=Criminal Ap- 
peal No. 105 of 1969, D/- 15- 
2~-1972=1972 Cri LJ 593, 
Khandu.Sonu Dhobi v. State of 
_ Maharashtra - 14 
(1971) Criminal Appeal No. 42 of 
1971, D/- 13-10-1971 (Delhi), 
Kartar Singh v, State 10 
AIR 1971 SC 1552 = (1970) 3 SCC 
451, R. J. Singh v. State of Delhi 5 


į 1965 Delhi LT 362, Kharaiti Lal 


v. State 

AIR 1964 SC 28 = Criminal Appeals 
Nos. 102-104 of 1961, D/- 17-4- 
1963=1964 (1) Cri LJ 11, Munna- 

__ lal v. State of U. P, 

AIR 1964 SC 33=(1964) 3 SCR 
742=1964 (1) Cri LJ 16, State 
of Andhra Pradesh v. N. Venu- 
gopal 


` AIR 1964 Punj 407=1964 (2) Cri 


LJ 447, Om Prakash v. State 9 
AIR 1961 Cal 257=64 Cal WN 

1026, Abdul Halim v. State of 

West Bengal 
AIR 1959 SC 707=1959 Cri LJ 

920, State of Madhya Pradesh v. 


Mubarak Ali . 14 
AIR 1955 SC 196=(1955) 1 SCR 

1150, H. N. Rishabud v. State 

of Delhi l4 
AIR 1955 Sau 42=1955 Cri LJ 

839, Labh Shankar v. State 9 
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The Judgment of the Court was 
delivered by ` 


DUA. J.:— The appellant was the 
dealing clerk in the Labour Office, 
Delbi, in April, 1965. He was convict- 
ed by the Special Judge, Delhi under 
Section 5 (2) of the Prevention of Cor- 
ruption Act and sentenced to one year’s 
rigorous imprisonment and fine of 
Rs. 200/- with two months further 
rigorous imprisonment in case of de- 
fault. He was also found guišty and 
convicted of an offence under Section 
161, I. P. C. and sentenced to rigorous 
imprisonment for one year. The two 
substantive sentences were directed to 
be concurrent. His appeal to the High 
Court of Delhi was dismissed by a 
learned single Judge. He appeals to 
this Court by special leave. His ap- 
plication for leave is dated December 
20, 1969. In that application one of 
the grounds taken by him questioned 
the legality of the investigation into 
the offence against him by the Deputy 
Superintendent of the Anti-Corruption 
Department of the Delhi Administra- 
tion. According to this ground the 
Delhi Special Police Establishment Act 
as amended prescribes special powers 
and procedure for investigation of 
offences of bribery and corruption in 
the departments of the Central Gov- 
ernment and as the appellant was an 
employee of the Central Public Works 
Department, offence against him could 
only be investigated by the Special 
Police Establishment. The investigation 
having not been done by the D.S.P.E 
‘according to the appellant, his trial is 
vitiated. In support of this ground the 
appellant presented in this Court an 
application dated January 13. 1970 
seeking permission to place on the 
record a letter dated February 10, 
1966 purporting to have been written 

‘ by the S. P. Anti-Corruption Branch, 
Delhi and addressed to the appellant 
stating that the anti-corruption branch 
of Delhi Administration was not com- 
petent to make an enquiry into the 
allegations levelled against C.P.W.D. 
employee being a Central Government 
emplovee. This Court, while granting 
special leave, also permitted the ap- 
pellant to urge additional grounds. 


2. We now turn to the facts 
giving rise to this case. Ona Bakht 
Ram, a labour supplier had to get 
about Rs, 3,500/- from one Umrao 
Singh, a contractor, who was evading 


this payment. Bakht Ram moved the 
Latour Officer for relief. The Labour 
Officer stopped payment to the con- 
tractor to the extent of the amount 
claimed by Bakht Ram but asthe case 
was not being dealt with as expediti- 
ously as Bakht Ram expected or de- 
sired, he approached the appellant who 
was the dealing clerk for expeditious 
disposal of the case. The appellant 
demanded Rs. 100/- by way of bribe 
for using his good offices, The matter 
was ultimately settled at Rs. 50/- and 
the amount was to be paid on April 
27. 1965 at the Labour Office or at the 
house of the appellant. Bakht Ram 
thereupon reported the matter to the 
Deputy Superintendent of Police 
(Anti-Corruption Branch) and produc- 
ed three currency notes of the deno- 
mination of Rs. 10/- each which he 
proposed to pay to the appellant, The 
numbers of these currency notes were 
noted by the Deputy Superintendent 
of Police in the presence of two wit- 
nesses and Bakht Ram was instructed 
to make the payment in the presence 
of those witnesses. Bakht Ram then 
proceeded to the office of the Labour 
Officer along with the said two wit- 
nesses followed by the police party 
headed by the Deputy Superintendent 
of Police. As the appellant was not 
present in the office of the Labour Of- 
ficer the party proceeded to his house. 
Bakht Ram called the appellant out 
from his house and they both went to 
a tea shop nearby. The two witnesses 
followed them. Within their hearing 
Bakht Ram told the appellant that he 
had brought Rs, 30/- with him and 
that he would pay the balance later. 
He requested the appellant to see that 
the Labour Officer passed requisite 


orders on Bakht Ram’s application 
claiming Rupees 3,500/-- The ap- 
pellant agreed to see that the 
Labour Officer passed the neces- 


sary orders. He received Rupees 
30/- from Bakht Ram and put the 
currency notes in his pocket. One of 
the two witnesses at this stage gave a 
Signal and the D. S. P. came to the 
spot, The currency notes in question 
were recovered from the appellant's 
possession. They bore the same num- 
bers as had been noted by the D.S.P. 

3. At the trial the appellant’s 
plea was that Bakht Ram had borrow- 
ed from him Rs. 40/- on April 1, 1965 
and the amount recovered from him 
by the D.S.P was the amount paid by 
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Bakht Ram towards the discharge of 
that loan. He also produced four wit- 
nesses in support of his version. The 
learned Special Judge considered the 
prosecution evidence and held that the 
receipt of money having been admitt- 
ed by the appellant, the onus lay on 
him to rebut the presumption raised 
by S. 4 of the Prevention of Corrup- 
tion Act. After considering the appel- 
lant’s plea and appraising the evidence 
produced by him in support thereof, 
the learned Special Judge concluded 
that the burden had not been discharg- 
ed. In his view, the defence witnesses 
were interested in the appellant and 
one of them, being the General Secre- 
tary of the Congress Mandal, Lajpat- 
nagar, New Delhi and in that capacity 
wielding some influence, had also tried 
to help the appellant. The testimony 
of these witnesses however did not im- 
press the Special Judge. ‘Holding the 
appellant guilty he convicted him and 
imposed the sentence, as already 
noticed. 

4, On appeal the High Court 
agreed with the view taken by the 
trial court. According to the High 
Court also the appellant having ad- 
mitted receipt of a sum of Rs. 30/- 
from P.W. 1 Bakht Ram on the date 
of the offence. under S. 4 of the Pre- 
vention of Corruption Act, the burden 
lay upon him to prove that this amount 
had been received otherwise than by 
way of illegal gratification. The testi- 
mony of the defence witnesses was not 
considered acceptable and the order of 
the trial court was affirmed. 

5. In this Court Mr. Anthony 
questioned the legality of the investi- 
gation by submitting that the only 
police agency having jurisdiction to 
investigate into the allegations against 
the appellant was the Delhi Special 
Police Establishment. The investigation 
by the anti-corruption branch, Delhi, 
being thus without’ jurisdiction, it 
was contended that the appellant’s 
trial and conviction were, ; 
ground alone, wholly illegal. Mr. 


Anthony relied on R. J. Singh 
Ahuluwalia v. The State of Delhi, 
(1970) 3 SCC 451 = (AIR 1971 


SC 1552) in sustaining his right to 
raise this point for the first time in 
this appeal, as according to his sub- 
mission, it goes to the root of the vali- 
dity of the investigation. If the inves- 
tigation is unauthorised the trial 
springing from it cannot be considered 
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on this 


[Prs. 3-7] S. C. 915 


lawful. said the counsel. The appellant 
having been permitted to urge addi- 
tional ground and there being no ob- 
jection by the other side, in the in- 
terest of justice we heard the parties 
on the new objection, As the point 
raised related to the validity of cen- 
tral laws we directed notice to the 
Attorney General and pursuant to that 
notice heard Mr. Nariman, Additional 
Solicitor General on the point. 


6. The short but important 
question with far-reaching effect, if 
the appellant’s contention were to pre- 
vail, requiring our decision is, whe- 
ther with the setting up of the Delhi 
Special Police Establishment, the anti- 
corruption branch.of the Delhi Police 
had been completely deprived of its 
power to investigate into the offences 
like the present or whether both the 
S.P.E. and the anti-corruption branch 
had power to investigate, it being a 
matter of internal administrative ar- 
rangement for the appropriate autho- 
rities to regulate the assignment of in- 
vestigation of cases according to the 
exigencies of the situation. 


T. Mr. Anthony relied on the 
preamble of the Delhi Special Police 
Establishment Act, 25 of 1946. Mr. 
Nariman produced before us a copy of 
its objects and reasons for showing the 
background in which this Act was 
enacted. Both sides referred to the 
background of this enactment for the 
purpose of supporting their rival con- 
tentions about its scope and effect. 
The objects and reasons for its enact- 
ment show that in 1943 the Govern- 
ment of India had set up a police staff 
called the Delhi Police Establishment 
(War Department) under the Special 
Police Establishment (War Depart- 
ment) Ordinance No. XXII of 1943 for 
the purpose of investigating offences 
of bribery and corruption connected 
with the Departments of Central Gov- 
ernment. As this organisation proved 
useful it was decided to retain 
its police staff on permanent basis 
by means of legislation, Ordinance 
No., XXII of 1943, lapsed on Se- 
ptember 30, 1946. In order to 
avoid a break in continuity, Ordi- 
nance No. XXII of 1946 was promul- 
gated on September 25, 1946 to remain 
in force till March 25. 1947. The object 
of this Act is to retain the said special 
police staff as a permanent, organisa- 
tion to enable it to conduct investiga- 
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tion in all provinces of India with their 
consent. Its preamble reads: 


tAn Act to make provision for the 
constitution of a special police force 
in Delhi for the investigation of cer- 
tain offences in the Union territories 
for the superintendence and adminis- 
tration of the said force and for the 
extension to other areas of the powers 
and jurisdiction of members of the 
said force in regard to the investiga- 
tion of the said offences.” 
Section 3 of the Act on which princi- 
pal reliance was placed by Mr. Antho- 
ny reads: 


"3, Offences to be investigated by 
special police establishment: The Cen- 
tral Government may, by notification 
in the Official Gazette, specify the 
offences or classes of offences which 
are to be investigated by the Delhi 
Special Police Establishment.” 


8. Reference to Section 3 of 
both the Ordinances of 1943 and 1946 
would show that apart from the cate- 
gory of offences, the power of the 
establishment to investigate into the 
offences mentioned therein is expressed 
in language similar to that used in 
the Act. Section 3 of the 1943 Ordi- 
nance reads: 


"3 Offences to be investigated by 
Special Police Establishment: 


The Central Government may by gene- 
ral or special order specify the offences 
or classes of offences committed in 
connection with Departments of the 
Central Government which are to be 
investigated by the Special Police Esta- 
blishment (War Department) or may 
direct any particular offence commit- 
ted in connection with a Department of 
the Central Government to be so in- 
vestigated.” 

Section 3 of the 1946 Ordinance reads: 


“3. Offences to be investigated by 
special police establishment: 
The Central Government may, by 
notification in the official gazette, spe- 
cify the offences or classes of offences 
committed in connection with matters 
concerning Departments of the Central 
Government which are to be investiga- 
ted by the Delhi special police esta- 
blishment.” 


9. It was contended that Sec- 
tion 3 of this Act confers on D.S.P.E. 
exclusive jurisdiction for investigating 
the offences specified by the Central 
Government by notification in the Ga- 


A.I. R. 


zette, Stress in this connection was 
laid on the words “which are to be 
investigated” as disclosing the manda- 
tory character of the legislative inten- 
tion. Our attention was also drawn 
to tbe Notification No. 7/5/55-AVD 
dated November 6, 1955 in exercise of 
the powers conferred by Section 3 in 
which offences, inter alia, under Sec- 
tions 161, 165, 165A, I. P. C. and off- 
ences punishable under the Preven- 
tion of Corruption Act (2 of 1947) are 
specified. According to the learned 
Advocate the Special Establishment is 
a very efficient investigating agency 
and it utilises officers and not clerks 
for assistance in its investigation. It 
is apparently for this reason, said the 
learned counsel, that cases of corrup- 
tion against employees of Central Gov- 
ernment are entrusted to it. Mr. Ant- 
hony in the course of arguments con~ 
ceded that if in S. 3 instead of the 
word “are” the legislature had used 
the words “may” or “can” then the sec~ 
tion would not prima facie convey a 
mandatory direction clothing the 
D.S.P.E. alone with the power of in- 
vestigation to the exclusion of the 
other investigating agencies, including 
the regular police force. Our attention 
was also drawn to the resolution of the 
Government of India (No. 4/31/61-T 
dated April 1, 1963), reproduced at 
p. 681 of the Anti-Corruption Laws of 
India by P. V. Ramakrishna, by means 
of which it was decided to set upa 
Central Bureau of Investigation at 
Delhi with six divisions one of which 
was described as ‘investigation and 
anti-corruption divisions (Delhi Spe- 
cial Police Establishment. According 
to the argument the Government had 
designed to set up a special investigat- 
Ing agency for investigating cases of 
corruption and bribery to the exclusion 
of all other investigating agencies. Our 
attention was specifically invited to 
the letter (No. 593/AC Br. dated Fe- 
bruary 10, 1966) from the Superinten- 
dent of Police, Anti-Corruption Branch 
to the appellant in reply to an applica- 
tion. of his. In that letter it was stated: 
“Shri L. Swarup, Labour Officer, 
Jurisdiction No. 5, C. P. W. D. Delhi 
is a Central Government employee, 
Therefore, Anti-Corruption Branch of 
Delhi Administration is not competent 
to make enquiry into the allegations 
levelled against him.” 
This letter fortifies his submission, said 
Mr. Anthony. Support for his conten- 
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tion was also sought from Abdul Halim 
v. State of West Bengal, AIR 1961 
Cal 257: Om Prakash v. State, ATR 1964 
Punj 407; Labh Shankar v. State of 
Saurashtra, AIR 1955 Sau 42 and Kha- 
raiti Lal v. State, 1965 Delhi LT 362. 
These decisions do not seem to have 
any direct bearing on the point which 
concerns us, l 

10. Mr. Anthony also produc- 
ed before us a copy of an unreported 
decision of a single Judge of the Delhi 
High Court in Kartar Singh v. State 
Criminal Appeal No. 42 of 1971 D/- 
13-10-1971 (Delhi) rejecting a similar 
contention raised by the learned coun- 
sel, But the correctness of this deci- 
sion was questioned by Mr. Anthony. 
We now proceed to examine the legal 
position. 

11. Statement of objects and 
reasons for introducing a Bill in the 
Legislature is not admissible as an aid 
to the construction of the statute as 
enacted: far less can it control the 





_Imeaning of the actual words used in 
'|the Act. It can only be referred to for 


the limited purpose of ascertaining the 
circumstances which actuated the 
sponsor of the Bill to introduce it and 
the purpose for doing so. The pream- 
ble of a statute which is often describ- 
ed as a key to the understanding of 


‘fit may legitimately be consulted to 
solve an ambiguity or to ascertain and 


fix the meaning of words in their con- 
text which otherwise bear more mean- 
ings than one. It may afford useful 
assistance as to what the statute in- 
tends to reach, but if the enactment is 
clear and unambiguous in itself then no 
preamble can vary its meaning. While 
construing a statute one has also to 
bear in mind the presumption that the 
Legislature does not intend to make 
any substantial alteration in the exist- 
ing law beyond what it expressly de- 
clares or beyond the immediate scope 
and object of the statute. 

12. Turning to the D. S. P. E, 
Act it extends to the whole of India. 
For the constitution and powers of the 
establishment we have to turn to Sec- 
tion 2 of this Act which reads :— 


“2, Constitution and powers of 
special Police establishment: 

(1) Notwithstanding anything in 
the Police Act, 1861, the Central 
Government may constitute a special 
Police force to be called the Delhi 
Special Police Establishment for the 
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investigation in any Union territory 
of offences notified under Section 3. 


(2) Subject to any orders which 
the Central Government may make in 
this behalf, members of the said Police 
establishment shall have throughout 
any Union territory in relation to the 
investigation of such offences and 
arrest of persons concerned in such of- 
fences, all the powers, duties, privileges 
and liabilities which Police officers of 
that Union territory have in connec- 
tion with the investigation of offences 
committed therein. 


(3) Any member of the said Police 
establishment of or above the rank of 
Sub-Inspector may, subject to any 
orders which the Central Government 
may make in this behalf, exercise in 
any Union territory any of the powers 
of the officer in charge of a Police 
Station in the area in which he is for 
the time being and when so exercis- 
ing such powers shall, subject to any 
such orders as aforesaid. be deemed 
to be an officer in charge of a Police 
Station discharging the functions of 
such an officer within the limits of his 
Station.” 

Section 3 which empowers the Central 
Government to specify the offences to 
be investigated by the D. S. P. E. has 
already been set out. The notification 
dated November 6, 1956 referred to 
earlier specifies numerous offences 
under various enactments including a 
large number of ordinary offences 
under I. P. C. Clauses (a) to (i) of 
this notification take within their fold 
offences under a number of statutes 
specified therein. Clause (k) ‘extends 
the sweep of this notification by in- 
cluding in its scope attempts, abet- 
ments and conspiracies in relation to 
or in connection with the offences 
mentioned in Clauses (a) to (h) and 
also any other offence committed in 
the course of those transactions aris- 
ing out the same facts, It may also 
be stated that after 1956 in a number 
of further notifications the list of the 
offences specified under Section 3 has 
increased manifold. We consider it 
unnecessary to refer to them in detail. 
According to Section 4 the superin- 
tendence of D. S. P. E. vests in the 
Central Government and Section 5 
empowers the Central Government to 
extend to any area in a State not be- 
ing a Union territory the powers and 
jurisdiction cf members of this esta- 
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blishment for the investigation of- any 
offences or classes of offences specifi- 
ed under Section 3. Subject to the 
orders of the Central Government the 
members of such Establishment exer- 
cising such extended powers and ‘juris- 
diction are to be deemed to be mem- 
bers of the Police force of that area 
for the purpose of powers, functions, 
Privileges and liabilities. But the 
power and jurisdiction of a member of 
D. S. P. E. in such State is to be ex- 
ercised only with the consent of the 
Government of the State concerned. 
The scheme of this Act does not either 
expressly or by necessary implication 
divest the regular Police authorities 
of their jurisdiction, power and com- 
petence to investigate into offences 
under any other competent law. As 
a general rule, it would require clear 
and express language to effectively 
exclude as a matter of law the 
power of investigation of all the of- 
fences mentioned in this notification 
from the jurisdiction and competence 
of the regular Police authorities con- 
ferred on them by Criminal Procedure 
Code and other laws and tc vest this 
power exclusively in the D. S. P. E. 
The D. S. P. E. Act seems to be only 
permissive or empowering, intended 
merely to enable the D. S. P. E. also 
to investigate into the offences specified 
as contemplated by Section 3 without 
impairing any other law empowering 
the regular Police authorities to in- 
vestigate offences, 


13. Turning now to the Preven- 
tion of Corruption Act (2 of 1947), we 
find that this Act was enacted in 
March, 1947 several months after the 
enactment of the D. S. P. E, Act for 
the more effective prevention of bri- 
bery and corruption. By virtue of Sec- 
tion 3 of the Act an offence under 
Section 165-A. Indian Penal Code 
was made a cognizable offence for the 
purposes of Criminal Procedure Code 
notwithstanding anything to the con- 
trary contained in that Code. Sec- 
tion 4 provides for presumption in 
certain cases. Section 5 defines ceri- 
minal misconduct and also provides for 
punishment for such offences. It fur- 
ther provides for punishment for 
habitual commission of offences under 
Sections 162, 163 and 165, Indian 
Penal Code and also renders punish- 
able attempts to commit some offences. 
Section 5 is expressly stated to operate 
in addition to and not in derogation 
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of other laws. Section 5-A which is 
of importance may here be set out: 


“5-A. Investigation into cases 
under this Act: 

(1) Notwithstanding anything con- 
tained in the e of Criminal Proc2< 
dure, 1898, no Police Officer below the 
rank :— 

(a) in the case of the Delhi Special 
Police Establishment, of an Inspector 
of Police: ; 


(b) in the Presidency-towns of Cal- 
cutta and Madras, of an Assistant Com- 
missioner of Police; 

(c) in the Presidency Town of 
Becher of a Superintendent of Police; 
an a 


(d) elsewhere, of a Deputy Superin- 
tendent of Police, 
shall investigate any offence puni- 
shable under Section 161. Section 165, 
or Section 165-A of the Indian 
Penal Code or under Section 5 
of this Act without the order of a Pre- 
sicency Magistrate or a Magistrate of 
the first class. as the case may be, or 
make any arrest therefor without a 
warrant: 


Provided that if a Police Officer 
not below the rank of an Inspector of 
Police is authorised by the State 
Government in this behalf by general 
or special order, he may also investi- 
gate any such offence without the 
order of a Presidency Magistrate or a 
Magistrate of the first class, as the 
case may be. or make arrest therefor 
without a warrant: 

Provided further that an offence 
reierred to in clause (e) of sub-sec- 
ticn (1) of Section 5 shall not be in- 
vestigated without the order of a 
Pclice officer not below the rank of 
a Superintendent of Police. 

(2) If, from information received 
or otherwise, a Police officer has 
reason to suspect the commission of an 
offence which he is empowered to in- 
vestigate under sub-section (1) and 
considers that for the purpose of in- 
vestigation or inquiry into such offence, 
it is necessary to inspect any bankers’ 
books, then, notwithstanding anything 
contained in any law for the time b2- 
ing in force, he may inspect any 
bankers’ books in so far as they re- 
late to the accounts of the person sus- 
pected to have committed that offence 
or of any other person suspected to 
be holding money on behalf of such 
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person, and take or cause to be taken 
certified copies of the relevant entries 
therefrom, and the bank concerned! 
shall be bound to assist the Police offi- 
cer in the exercise of his powers under 
this sub-section: 


Provided that no power under 
this sub-section in relation to the 
accounts of any person shall be ex- 
ercised by a Police Officer below the 
rank of a Superintendent of Police, 
unless he is specially authorised in 
this behalf by a Police Officer of or 
above the rank of a Superintendent of 
Police. 


Explanation :— In this sub-see- 
tion, the expressions ‘bank’ and 
‘bankers’ books’ shall have the mean- 
ings assigned to them in the Bankers’ 
Books Evidence Act, 1891.” 


Sub-section (1) of this section, while 
regulating the competence of the offi- 
cers both of D. S. P. E. and of the 
regular Police force to investigate off- 
ences to the extent considered neces- 
sary, overrides the provisions of 
Criminal Procdure Code. It expres- 
sly prohibits Police officers including 
those of the D. S. P. E., below certain 
ranks from investigating into offences, 
under Sections 161, 165 and 165-A, 
Indian Penal Code and under Section 5 
of Prevention of Corruption Act, 
without orders of Magistrates specifi- 
ed therein and from effecting arrests 
for those offences without a warrant. 
[The plain meaning of this sub-section 
appears to be that Inspectors of Police 
of D. S. P, E. in’ all places, Assistant 
Commissioner of Police in the Presi- 
dency Towns of Calcutta and Madras. 
Superintendents of Police in the 
Presidency Town of Bombay, and De- 
puty Superintendents of Police in all 
places, other than Presidency Towns 
of Calcutta, Madras and Bombay. are 
authorised to investigate into the of- 
fences mentioned therein. The word 
“elsewhere” in Clause (d) does not in- 
dicate, as was contended by Mr. 
Anthony that a Deputy Superinten- 
dent of Police is debarred from in- 
vestigating offences mentioned in this 
clause even when so ordered by a 
Magistrate of the First Class in the 
areas in which D. S. P. E. is also em- 
powered to function. The word “else- 
where” in Clause (d) appears to us to 
refer only to the three Presidency 
towns mentioned in Clauses (b) and (c). 
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This sub-section, therefore, does not 
confer sole power on D. S. P. E. to 
investigate into the offences mention- 
ed therein to the complete exclusion 
of the regular Police force. It is 
merely concerned with the object of 
making provision for safeguarding 
against arbitrary use of power of in- 
vestigation by officers below certain 
ranks, so that public servants concern~ 
ed are saved from frivolous harass- 
ment at the hands of disgruntled per- 
sons. In this connection it is also note- 
worthy that apart from the restriction 
contained in Sec. 5A (1) the applica- 
biliy of the provisions of Criminal Pro- 
cedure Code to the proceedings in re- 
lation to the aforeaid offences is, sub- 
jet to certain modifications contained 
in Section 7-A, expressly recognised. 
The schemes of the two enactments, 
namely, the D. S. P. E. Act. 1946 
and the Prevention of Corruption Act, 
1947, suggest that they are intended to 
serve as supplementary provisions of 
law designed to function harmonious- 
ly in aid of each other and of the ex- 
isting regular Police investigating 
agencies for effectively achieving 
the object of successful investigation 
into the serious offences mentioned in 
Section 5-A without unreasonably ex- 
posing the Public servant concerned to 
frivolous and vexatious proceedings. 
Mr. Nariman also drew our attention 
to D. O. No. 21/8/63-CD dated Octo- 
ber 5, 1963, addressed by the Central 
Bureau of Investigation, Ministry of 
Home Affairs, Government cf India to 
the Inspectors General of Police invit- 
ing their attention to the Government 
of India Resolution No. 4/31/61-T dated 
April 1, 1963 establishing the Central 
Bureau of -Investigation consisting of 
six Divisions to assist the State Police 
Forces. The authority of Central 
Bureau is stated therein to have been 
derived from the D. S. P. E. Act. In 
this letter para 6 reads: 

"6. In this connection it may also 
be mentioned that, on account of in- 
adequacy of staff, it is not possible for 
the S. P Division to take up 
every one of the cases which might fall 
under the categories mentioned in the 
Annexure to the Government of India 
Resolution and which might be con- 
Sidered suitable for investigation by 
the S. P. E. Division. A certain dis- 
cretion has, therefore, to be exercised 
in taking up cases for investigation, 
In some instances it may not be possi- 
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ble for it to take up even those 
cases which are committed by Central 
Government servants, e.g., petty cases 
of theft, misappropriation, cheating. 
Such cases could be dealt with more 
easily and more expeditiously by the 
Jocal Police which has concurrent juris- 
diction over these cases also.” 


In para 7 it is stated that for success- 
ful investigation of cases it is most 
essential that a quick decision is taken 
about the Agency which has to investi- 
gate them. One of the Agencies mention- 
ed therein is S. P. E. Division of the C. B. 
.I. In para 8 it is stated that in respect 
of cases involving Public Servants or 
Public Concerns there is an adminis- 
trative arrangement and understanding 
between the S.P. E. and the State Police 
about the manner in which they are to 
be dealt with so as to avoid difficulties 
and delays. This para then refers to 
the existing procedure and practice 
which, it is suggested, should continue 
to be valid in future. No doubt, this 
letter contains only administrative in- 
structions but it clearly shows the con- 
struction placed during all these years 
by the administrative officers concern- 
ed with administering this law on the 
provisions of the S. P. E. Act and the 
Prevention of Corruption Act. If the 
view stated in this letter is not clearly 
against the language and scheme of 
these Acts then it is entitled to due con- 
sideration and has some persuasive 
value. The contention raised by Mr. 
Anthony that Delhi not being a State 
but only a Union terriory, the direc- 
tions contained in D. O. No. 21/8/63-GD 
are inapplicable and that in Delhi it is 
only the D. S. P. E. which has ex- 
clusive authority to investigate into 
the offences mentioned in Section 5-A 
is not easy to accept. Reference to the 
State Police force in that D. O. in our 
view includes the Police force of the 
Union territory of Delhi. 


14, As the foregoing discus- 
sion shows the investigation in the 
present case by the Deputy Superin- 
tendent of Police cannot be considered 
to be in any way unauthorised or con- 
trary to law. In this connection it may 
not be out of place also to point out 
that the function of investigation is 
merely to collect -evidence and any 
irregularity or even illegality in the 
course of collection of evidence can 
scarcely be considered by itself to 
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affect the legality of the trial by an 
otherwise competent Court ofthe of- 
fence so investigated. In H. N. Rishbud 
& Inder Singh v. State of Delhi, (1955) 
1 SCR 1150 = (AIR 1955 SC 196) it 
wes held that an illegality committed 
in the course of investigation does not 
affect the competence and jurisdiction 
of the Court for trial and where cogni- 
zance of the case has in fact been taken 
and the case has proceeded to termina- 
tion the invalidity of the preceding 
investigation does not vitiate the result 
unless miscarriage of justice has been 
caused thereby. When any breach of 
the mandatory provisions relating to 
investigation is brought to the notice 
of the Court atan early stage of the 
trial the Court will have to consider 
the nature and extent of the violation 
and pass appropriate orders for such 
reinvestigation as may be called for, 
wholly or partly, and by such officer as 
it considers appropriate with refer- 
ence to the requirements of Section 5-A 
of the Prevention of Corruption Act, 
1952. This decision was followed in 
Munna Lal v. The State of U, P. 
Criminal Appeals Nos. 102-104 of 1961, 
D/- 17-4-1963. (Reported in AIR 1964 
SC 28) where the decision in State of 
Madhya Pradesh v. Mubarak Ali, AIR 
1959 SC 707 was distinguished. The same 
view was taken in the State of Andhra 
Pradesh v. N. Venugopal, (1964) 3 SCR 
742 = (AIR 1964 SC 33) and more rə- 
cently in Khandu Sonu Dhobi v. State 
of Maharashtra, Criminal Appeal No. 
105 of 1969, D/- 15-2-1972 (reported 
in AIR 1972 SC 958). The decisions of 
the Calcutta, Punjab and Saurashtra 
High Courts relied upon by Mr. 
Anthony deal with different points: in 
any event to the extent they contain 
any observations against the view ex- 
pressed by this Court in the decisions 
just cited those observations cannot be 
considered good law. 

15. This takes us to the merits 
of the case. Mr, Anthony referred us 
to the evidence of Bakht Ram, the 
complainant (P. W. 1) and submitted 
that this witness has told lies in the 
witness box. P. W. 4 D. C, Srivastava 
who was also a party to the trap and 
appeared as a witness to the accept- 
ance of the bribe was also subjected to 
criticism by the learned counsel. 
According to this criticism his evidence 
is equally untrustworthy. It was em- 
phasised that the prosecution witnesses 
were tied down by the Investigating 
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Agency by taking their statements 
under S, 164 Criminal Procedure Code. 
The learned counsel submitted that 
resort to Sec. 164, Criminal Procedure 
Code must put the Court on guard 
against implicit reliance on such evi- 
dence because resort to this section 
suggests that the witnesses are being 
compelled to stick to the statement 
secured from them during investiga- 
tion. The counsel further drew our 
attention to the defence version which, 


according to was put 
forth at the earliest opportu- 
nity. This version, according to 


him, should have been accepted. The 
story of demand of bribe by the ap- 
pellant, argued Mr. Anthony, was not 
trustworthy. Finally, it was pointed 
out that Wazir Chand who was stated 
to be present when theappellantis al- 
leged to have been demanded the bribe 
should have been produced by the pro- 
secution and failure to do so has serious~ 
ly prejudiced the appellant’s case. The 
plea that he had been won over and 
was, therefore. not produced, did not 
justify his non-production, The coun- 
sel also drew our attention to the evi- 
dence of the three witnesses produced 
in defence. 


16. In the High Court all these 
contentions were raised and after a 
tailed consideration repelled for rear 
sons which we think are sound. 
The appellant had in the present 
case, as observed by the High 
Court, admitted receipt of Rupees 30/- 
from P. W. 1 on the date of the offence 
and his explanation was considered to 
be unconvincing. The defence evidence 
‘was also considered by the High Court 
to be unimpressive and unacceptable. 


17. In our view, it is not 
possible to find any infirmity in the 
judgment of the High Court upholding 
the prosecution story and convicting the 


appellant and indeed we are unable to- 


find any cogent ground for re-apprais~ 
ing the evidence for ourselves in this 
appeal. There is absolutely no extra- 
ordinary reason for departing from the 
normal rule of practice according to 
which this Court accepts the conclu~ 
sions of facts arrived at by the High 
Court to be final. There is no grave 
injustice as a result of any irregularity 
or other infirmity either in the trial or 
in the judgments of the trial Court 
and the High Court, 
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18. The result, therefore, is that 
the appeal fails and is dismissed. 


Appeal dismissed. 


im 
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Index Note: — (A) Delhi Rent Con- 
trol Act (59 of 1958), Section 14 (1) 
proviso (k) — Landlord letting out 
premises for use against condition of 
his lease — Effect. (X Ref:- Evidence 
Act, S. 115) (K-Ref: — Delhi Develop- 
ment Act (61 of 1957), S. 14). 


_ Brief Note: — (A) Where a land- 
ford who had taken land from the Im- 
provement Trust on condition that the 
premises on it would be used for resi- 
dential purposes only lets out the same 
for commercial purposes and both 
knew that the tenancy was not one 
permitted under the lease. neither the 
lease can be said to be void -ab initio 
on the ground that it was for un- 
authorised user nor the landlord is 
estopped from claiming possession on 
account of he himself being a party 
to the breach of the condition. 1972 
Ren, C. R, 362 (Delhi), Affirmed. 

(Paras 8, 9, 10) 


However, the controller before 
passing order for recovery of posses- 
sion must decide whether he should 
exercise the one or the other of the 
two alternatives mentioned in S. 14 
(2). Resort to S. 14, Delhi Develop- 
ment Act cannot be taken as it has no 
relevance in deciding the question in 
the case. 1972 Ren. C. R. 362 (Delhi), 
Reversed. (Paras 11, 12, 13) 
Cases Referred: Chronological Paras 
ILR (1970) 2 Delhi 130 = 1970 

Ren C R. 628, S. P. Arora v. 

Ajit Singh 
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AIR 1969 SC 386 = (1969) 2 
SCR 166, Municipal Corpn. v. 
Kishan Das 
(1960) 62 Pun LR 460, Sm. Uma 
Kumari v. Jaswant Rai 
AIR 1959 SC 689=(1959) Supp (2) 
SCR 217, Waman Shriniwas v. 
Ratilal Bhagwandas and Co, 10 
The Judgment of the Court was 
delivered by 
ALAGIRISWAMI J.— These two 
appeals by special leave are against 
the judgment of the High Court of 
Delhi allowing the appeals filed by the 
two respondents. 


2. The respondents are land- 
lords of two houses in the Karol Bagh 
area of Delhi. The houses are built 
on lands given on long lease by the 
Delhi Improvement Trust to the rights, 
liabilities and assets of which the 
Delhi Development Authority has since 
succeeded. 

3. Under the terms of the lease, 
subject to revision of rent, the lessees 
were to put up residential buildings 
on the leased lands and the lessees 
undertook: 

(vi) not to use the said land and 
buildings that may be erected there- 
on during the said term for any other 
purpose than for the purpose of resid- 
ential house without the consent in 
writing of the said lessor; provided 
that the lease shall become void if the 
land is used for any purpose than that 
for which the lease is granted not be- 
ing a purpose subsequently approved 
by the lessor.” 

The present landlords are not the origi- 
nal lessees but their successors-in-inter- 
est. Portions of buildings have been 
leased for commercial purposes, a 
barber shop in C. A. No. 846 anda 
scooter repair shop in C. A. No. 1343. 
The Delhi Development Authority ap- 
pears to have given notice to them, 
drawing their attention to the provi- 
sion of the lease extracted above, and 
that as they had permitted the build- 
ings to be used for commercial pur- 
poses contrary to the terms of the 
Jease deed, the lease was liable to be 
determined and called upon them to dis- 
continue the use of the land for com- 
mercial purposes, failing which they 
were asked to show cause why their 
lease should not be determined and the 
land, together with the buildings there- 
on, re-entered upon without any comp- 
ensation to them. Thereupon the land- 
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fords issued notice to the tenants ask- 
ing them to stop the commercial use of 
the buildings and later instituted the 
proceedings out of which these appeals 
aris2, In both these cases the build- 
ings had been put to commercial use 
even before 1957 when the Delhi Deve- 
lopment Act of 1957 came into force. 


4. The Controller dismissed the 
petitions filed by the landlords and the 
appzals filed by them were dismissed. 
They thereupon filed appeals to the 
High Court. A learned single Judge 
of the High Court taking a view con- 
trary to two earlier decisions in Smt. 
Uma Kumari v. Jaswant Rai Chopra, 
(1960) 62 Pun LR 460 and S. P. Arora 
v. Ajit Singh, ILR (1970) 2 Delhi 130 
referred the question that arose in 
these appeals to a Division Bench 
which took a view contrary to that 
taken in the two earlier decisions above 
referred to. and decided in favour of 
the landlords. 

5. ° The question that arises for 
decision in these cases is this. Are the 
landlords estopped or otherwise pro- 
hibited from -getting possession of the 
property from the tenants because they 
themselves had let it out for com- 
mercial purposes. We shall set out 
the relevant portion of the statutory 
provisions regarding this question. Sec- 
tion 14 of the Delhi Rent Control Act 
1958, which deals with the question 
of protection to tenants against evic- 
tion. in so far as it is relevant, is as 
follows: 

“14, (1) Notwithstanding anything 
to the contrary contained in ary other 
law or contract, no order or decree for 
the recovery of possession of any pre- 
mises shall be made by any court or 
Controller in favour of the landlord 
against a tenant: 

Provided that the Controller may, 
on an application made to him in the 
prescribed manner, make an order for 
the recovery of possession of the pre~ 
mises on one or more of the following 
grounds only, namely— 

(c) that the tenant has used the 
premises for a purpose other than that 
for which they were let...... 

(i) if the premises have been le 
on or after the 9th day of June, 1952, 
without obtaining the consent in writ- 
ing of the landlord; or 


(ii) if the premises have been let 
before the said date without obtaining 
his consent. 
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(k) that the tenant has. notwith- 
standing previous notice, used or dealt 
with the premises in a manner contrary 
to any condition imposed on the land- 
lord by the Government or the Delhi 
Development Authority or the Munici- 
pal Corporation of Delhi while giving 
him a lease of the land on which the 
premises are situate.” 


Sub-section (11) of the same section, 
which is also relevant, reads: 

(11) No order for the recovery of 
possession of any premises shall be 
made on the ground specified in clause 
(k) of the proviso to sub-section (1), 
if the tenant, within such time as may 
be specified in this behalf by the Con- 
troller, complies with the condition 
imposed on the landlord by any of the 
authorities referred to in that clause 
or pays to that authority such amount 
by way of compensation as the Con~ 
troller may direct.” 

6 Section 14 of the Delhi Deve- 
Yopment Act 1957 is as follows: 


"14. After the coming into ope- 
ration of any of the plans in a zone 
no person shall use or permit to be used 
any land or building in that zone 
eyin than in conformity with such 
plan: 


Provided that it shall be lawful 

to continue to use upon such terms 
and conditions as may be prescribed 
by regulations made in this behalf any 
land or building for the purpose and 
to the extent for and to which it is be- 
ing used upon the date on which such 
plan comes into force.” 
Before this Act was passed the United 
Provinces Town Improvement Act, 1919 
was in force in Delhi and the Delhi 
Improvement Trust was constituted 
thereunder. It was this Trust which 
had leased the lands to the predeces- 
sors of the two landfords in the pre- 
sent appeals. The Delhi Development 
Authority established under the Delhi 
Development Act, 1957 succeeded to 
the assets, rights and liabilities of the 
Delhi Improvement Trust. We shall 
deal first with the question that arises 
under the Delhi Rent Control Act. 


7. Clause (k) of the proviso to 
sub-section (1) of Section 14 provides 
that the Controller may, on an applica- 
tion made to him in the preseribed 
manner, make an order for the reco- 
very of possession of the premises on 
the ground that the tenant has. not- 
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withstanding previous notice, used or 
dealt With the premises in a manner 
contrary to any condition imposed on 
the landlord by the Government or 
the Delhi Development Authority or 
the Municipal Corporation of Delhi 
while giving him a lease of the land 
on which the premises are situate. In 
this case the lease granted by the Delhi 
Improvement Trust, the predecessors 
in interest of the Delhi Development 
Authority, to the predecessors in inter- 
est of the landlords contains a condi- 
tion that any building to be erected 
on the land shall not be used for any 
purpose other than residential purpose. 
There is no dispute that part of each 
of the buildings is being used in a 
manner contrary to that condition. The 
landlord has also given notice asking 
the tenant to cease using the building 
for that purpose. The two earlier 
decisions referred to held that not- 
withstanding this provision the Tand- 
lord was not entitled to get possession 
of the land because he himself had 
leased the building for a commercial 
purpose and was, therefore, estopped 
from claiming possession. The result 
will be this. The Delhi Development 
Authority can enforce the conditions 
of the lease and forfeit the leased land 
with the buildings thereon. In that 
case both the landlord as well as the 
tenant stand to lose. The landlords 
point out this situation and say that 
they are not interested in evicting the 
tenants but are interested only in see- 
ing that the tenants do not use the 
buildings for commercial purpose with 
the consequences that they may have 
to lose the land’ and the buildings and 
the tenants also cannot any longer use 
it for a commercial purpose. 

8. It has been argued on behalf 
of the tenants that this clause will 
apply only where the tenant has used 
the land after previous notice from 
the landlord, i. e. if the landlord had 
told him at the beginning of the ten- 
ancy that the building was not to be 
used for commercial purpose and not- 
withstanding that the tenant used it 
for a commercial purpose. They, there- 
fore, contend that as in this case both 
the landlord and the tenant were aware 
of the use to which the building was 
to be put there is no question of any 
notice from the landlord asking the 
tenant not to use the building for com- 
mercial purpose and by merely issu- 
ing such notice the landl6rd cannot 
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take advantage of clause (k). This 
is really another way of putt#ig the 
argument that the landlord having 
granted the lease for a commercial 
purpose is estopped from contending 
that the tenant should not use it for 
commercial purpose. While the argu- 
ment appears to be plausible we are 
of opinion that there is no substance 
in this argument, If it is a case where 
the tenant has contrary to the terms 
of his tenancy used the building for a 
commercial purpose the landlord could 
take action under clause (c). He need 
not depend upon clause (k) at all. 
These two clauses are intended to 
meet different situations. There was 
no need for an additional provision in 
clause (k) to enable a landlord to get 
possession where the tenant has used 
the building for a commercial purpose 
contrary to the terms of the tenancy. 
An intention to put in an useless provi- 
sion in a statute cannot be imputed 
to the Legislature. Some meaning 
would have to be given to that provi- 
sion, The only situation in which it 
can take effect is where the lease is 
for a commercial purpose agreed upon 
by both the landlord and the tenant 
but shat is contrary to the terms of 
the lease of the land in favour of the 
landlord. That clause does not come 
into operation where there is no pro- 
vision in the lease of the land in favour 
of the landlord, prohibiting its use 
for a commercial purpose. 





9. The legislature has clearly 
taken note of the fact that enormous 
extents of land have been leased by 
the three authorities mentioned in that 
clause, and has expressed by means of 
this clause its anxiety to see that these 
lands are used for the purpose for 
which they were leased. The policy 
lof the legislature seems to be to put 
an end to unauthorised use of the 
leased lands rather than merely to 
enable the authorities of get back 
possession of the leased lands. 
This conclusion is furher fortified by 
a rezerence to sub-section (11) of Sec- 
tion 14. The lease is not forfeited 
‘merely because the building put upon 
the leased land is put to an unauthorised 
‘use. The tenant is piven an opportunity 
to comply with the conditions imposed 
on the landlord by any of the authori- 
ties referred toin Cl. (k) of the proviso 
to sub-section (1). As long as the 
condition imposed is complied 





‘terms of the lease. 


A.T. Re 


with there is no forfeiture. 
It even enables the controller to direct 
compensation to be paid to the autho- 
rity for a breach of the conditions. 
Of course, the Controller cannot award 
the payment of compensation to the 
authority except in the presence of 
the authority. The authority may not 
be prepared to accept compensation 
but might insist upon cessation of the 
unatthorized use. The sub-section does 
not also say who is to pay the com- 
pensation, whether it is the landlord or 
the tenant. Apparently in awarding 
compensation the Controller will have 
to apportion the responsibility for the 
breach between the lessor and the 
tenant. 

10. The provision of Clause (k) 
of the proviso to sub-section (1) of 
Section 14 is something which has to be 
given effect to whatever the original 
contract between the landlord and the 
tenant. The leases were granted in 
1940, and the buildings might have 
been put up even before the Delhi and 
Aimer Rent Control Act 1952 came in- 
to force. It was that Act that for the 
first time provided the kind of remedy 
which is found in Clause (k), The 
relevant provision in that Act enabled 
the landlord to get possession where 
the tenant whether before or after 
the commencement of the Act used or 
deal; with the premises in a manner 
contrary to any condition imposed on 
the landlord by the Government or 
the Delhi Improvement Trust while 
giving him a lease of the land on which 
the premises are situate notwith- 
standing previous notice. 
of the 

























effecting forfeiture. The Development 
Authority can always resort to the 
There is no estop- 


was not one permitted under the terms 
of the lease of the land. In any case 
there can be no estoppel against the 
statute. It would not benefit the ten- 
ant even if it is held that the landlord 
cannot, under the circumstances, evict: 
him. The landlord will tose his pro 
perty and the tenant also will lose. He 
cannot, after the Development Au- 
thority takes over the building use it 
for a commercial purpose. We thus 
reach the conclusion that the lease in 
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its inception was not void nor is the 
landlord estopped from claiming 
-|possession because he himself was a 
party to the breach of the conditions 
under which the land was leased to 
him. Neither the clear words of the 
section as in Waman Shriniwas Kini 
v. Rati Lal Bhagwandas, AIR 1959 SC 
689 nor a consideration of the policy 
of the Act lead us to the conclusion 
that the lease was void in its incep- 
tion if it was for an unauthorized user. 

11. We are also of the opinion 
that the High Court was not justified 
in leaving to the Controller no option 
but to pass an order for eviction, 
That would make the alternative pro- 
vided in sub-section (11) of Section 14 
useless. The High Court is not correct 
in saying that since the Authority has 
no power to legalize the misuser of 
land contrary to the plans by accep- 
tance of compensation under the Deve= 
lopment Act, the Controller cannot 
order the payment of compensation by 
the tenant to the Delhi Development 
Authority. This is in effect nullifying 
part of the provisions contained in 
sub-section (11) of Section 14. The 
High Court has arrived at its conclu- 
sion on the basis that Section 14 of 
the Delhi Development Act applies to 
this case. We shall presently show 
that that section has no relevance to 
the decision of this case. 

12. What has been done in 
Delhi is only a preparation of the 
master plan for Delhi under Sec- 
tion 7 of the Delhi Development Act 
1957, The High Court seems to have 
misread the provisions of the master 
plan because Karol Bagh is one of the 
areas mentioned in page 56 of the book 
containing the master plan for Delhi. 
The same list contains the built-up 
residential areas of Daryaganj, Jama 
Masjid, Chandni Chowk and Fatehpuri. 
Nobody can say that there are no 
buildings in these areas used for com- 
mercial purposes. This list is at page 
56 found in Chapter II which has the 
main heading ‘Zoning and Sub-Divi- 
sion Regulations’ and sub-headings 
"Provisions regarding uses in use 
zones”, “Provision regarding require- 
ments in use zones: Density, coverage, 
floor area ratio. setback and other re~ 
quirements of use zones”, A careful 
reading of that section which deals 
with individual plots; minimum plot 
size, plot coverage, floors, frontage of 
plots set back lines, front set back, 
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rear set back line. side set 
back line, service lanes. show that 
these are concerned with con- 


struction of buildings. The provision 
regarding requirement in use zones 
can come in only if the zonal develop- 
ment plans are prepared under Sec- 
tion 8 of the Delhi Development Act, 
1957. It is that section which pro- 
vides for a Zonal development plan 
containing a site plan and use plan 
for the development of the Zone. 
No such Zonal Development Plan hasl 
been- prepared. The High Court was, 
therefore, in error in proceeding on the 
basis that there was a plan in rela- 
tion to this area which prohibits the 
use of this building under Section 14. 
It is under the terms of the lease 
granted by the Delhi Improvement 
Trust that the use of this building for 
commercial purpose is prohibited and 
not under the Delhi Development Act. 


13. Moreover, Section 14 deals 
with prevention of the use of any 
land or building in the zone otherwise 
than in conformity with the zonal 
plan. Furthermore it applies to lands 
leased by authorities like the Delhi 
Development Authority containing con- 
ditions against unauthorised user as well 
as to lands which do not belong to that 
category. Its provisions are not in- 
tended to enforce the conditions in 
those leases. The proviso to that sec- 
tion deals with the use to which a land 
or building may continue to be put 
even after the coming into force of 
the zonal plan subject to such terms 
and conditions as may be prescribed 
by regulations, provided that building 
or land had been used for that purpose 
prior to the coming into force of the 
zonal plan. The section, therefore, does 
not contemplate complete prohibition of} . 
the use ofa land or building 
for purposes other than that per- 
mitted in the zonal plan. Such 
uses can be continued subject to 
terms and conditions prescribed by 
the regulations provided it had 
been there even before the zonal 
plan. It is admitted that no such regu- 
jations have even been framed. There- 
fore, even if a zonal plan had come 
into operation in this area (we have 
already shown such a zonal plan has not 
come into force in this area) the pre- 
vious use can be continued till the re- 
gulations are framed and after the re- 
gulations are framed they will be sub- 
ject to the terms and conditions of 
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those regulations. That zonal plans 
have not been prepared has been re- 
cognised by this Court in its deci- 
sion in Municipal Corpn. v. Kishan, 
(1969) 2 SCR 166 = (AIR 1969 SC 386). 
Weare of opinion, therefore, that S. 14 
of the Delhi Development Act has 
no relevance in deciding the question 
at issue in these two appeals. 


14. The appeal is allowed and 
the judgment of the High Court is 
set aside. The matter will have to go 
back to the Controller for deciding the 
question under sub-s. (11) of S.14 whe= 
ther he should exercise the one or the 
other of the two alternatives men- 
tioned therein. As already mentioned, 
no order awarding compensation under 
the second alternative given in that 
sub-section can be made except in the 
presence of the Delhi Development 
Authority. In the circumstances of 
this case we direct the parties to bear 
their own costs. 

Appeal allowed. 


AIR 1973 SUPREME COURT 926 
(V 60 C 206) 


(From: Allahabad) 


A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


Rameshwar and another, Appel- 
lants v. State of U. P., Respondent. 

Criminal Appeal No, 33 of 1972, 
D/- 30-1-1973. 

Index Note :— (A) Penal Code. 
S. 302 — Sentence — Extenuating cir- 
cumstances. 


Brief Note :— (A) Old age is no 
consideration for showing leniency 
when murder is committed in a most 
high handed and cruel manner on a 
mere small provocation. (Para 4) 

The following Judgment of the 
Court was delivered by 


ALAGIRISWAMI, J. :— This is an 
appeal by special leave against the 
judgment of the High Court of 
Allahabad confirming the sentence of 
death passed on the Ist appellant and 
sentence of life imprisonment passed 
on the 2nd appellant by the Temporary 
Civil Sessions Judge, Banda. 


2. The first appellant is the 
father and the second appellant is the 
son. They and another son of the 
first appellant, Lasra, were prosecuted 
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for causing the death of one Ramii 
on 22-8-1969 in the village of Pacho- 
khar in the district of Banda, On 
that day at about 11 a.m. P. W. 5, 
Uma Prasad, the son of the deceased. 
was taking his buffalo through the 
fallow land of the accused for graz~ 
ing. The second appellant took objec- 
tion to it and beat the buffalo and 
when this was objected to by Uma 
Prasad he caused two injuries on him 
with the end of his lathi. Uma Prasad 
narrated the incident to his father 
Ramji and his uncle Ram Murti, P. 
W. 1. Ramji thereupon seems to have 
given a few slaps to the second appel- 
lant, Thereafter P. W. 1 and the deceas- 
ed went to the house of their cousin, 
P. W. 2 and one Lakshmi was also 
there. At about 2.30 p. m. the, two ap- 
pellants and Lasra arrived there. The 
first appellant had a rifle and the second 
appellant a barchhi and Lasra a lathi. 
The second appellant and Lasra were 
said to have exhorted the 1st appel- 
lant to kill P. W. 1 and the deceased. 
Thereupon the lst appellant fired his 
rifle at the deceased and fired a second 
shot at P. W. 1. This did not hit P. 
W. 1 but Ramji died on the spot. 
The ‘Sessions Judge convicted all the 
three accused. The High Court acquit- 
ted Lasra giving him the benefit of 
doubt. 

3. Both the Courts below 
accepted the evidence of P. W. 1, P. W. 2 
and P. W. 3, Lakshmi. as regards the 
actual occurrence. They took the view 
that being a day light murder there 
was no question of the witnesses not 
being able to identify the miscreants 
and the witnesses here being close re- 
latives of the deceased would be most 
unwilling to leave the real culprits 
and implicate wrong persons. We 
See no reason to differ from the con- 
current findings of the Courts below 
as to the occurrence. 


4. So far as the sentence is 
concerned we agree with the High 
Court that no indulgence can be shown 
to the two appellants as the crime was 
cor-mitted in a most high handed and 
cruel manner on a mere small provo- 
cation, if at all provocation it were. 
It has been urged vehemently on be- 
half of the appellants by Mr. A. P. S. 
Chauhan, appearing for the appellants, 
that the first appellant is an old man 
and he should not, therefore, be sent- 
enced to death. We are not able to 
accept this argument. We see no cir- 
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cumstances which would warrant 
awarding of any sentence lesser than 
death on the first appellant. The ap- 
peal is therefore, dismissed. 

Appeal dismissed. 


aaa ft. 


AIR 1973 SUPREME COURT 927 
(V 60 C 207) 


(From: Calcutta) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA. JJ. 


The Commissioner of Income-tax, 
West Bengal I, Calcutta. Appellant v. 
ME Vegetables Products Ltd., Respon- 

ent. 


Civil Appeal No. 497 of 1970, D/- 
29-1-1973. 

Index Note :— (A) Income-tax Act 
(1961), S. 271 (1) (a) (i) — Computa- 
tion of penalty — Mode of. 


Brief Note :— (A) In order to deter- 
mine the amount of tax on which the 
computation of penalty is to be based, 
the amount of tax already paid by 
the assessee under the provisional as- 
sessment must be deducted from the 
total amount of tax finally determined. 
AIR 1938 Lah 749 and 1972 Tax LR 
947 (Delhi), Overruled, (1970) 76 ITR 
582 (Mys). Approved. (Paras 9 to 11) 
Cases Referred: Chronological Paras 
1972 Tax LR 947 = 86 ITR 657 
(Delhi), Commr, of Income-tax 
v. Hindustan Industrial Corpora- 
tion 

(1970) 76 ITR 582 (Mys), M. M. 
Annaiah v. Commr. of Income« 
tax, Mysore 

AIR 1938 Lah 749 = 6 ITR 616, 
Vir Bhan Bansi Lal v. Commr. 
of Income-tax. Punjab 

The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This appeal by 
certificate arises from the decision of 
the Calcutta High Court in a case 
stated by the Income-tax Appellate 
Tribunal. ‘B’ Bench, Calcutta. After 
setting out the relevant facts. the Tri- 
bunal solicited the opinion of the High 
cout on the following question of 
aw: 

“Whether on the facts and in the 
circumstances of the case, the Tribunal 
was right in holding that in calculat- 
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ing the penalty leviable under Sec- 
tion 271 (1) (a) (i) of the Income-tax 
Act. 1961 the amount paid by the as- 
sessee under the provisional assess- 
ment under Section 23-B of the Indian 
Income-tax Act, 1922, was to be de- 
ducted from the amount of tax deter- 
mined under Section 23 (2) of that 
Act in order to determine the amount 
of tax on which the computation of the 
penalty was to be based and in reduc- 
ing the amount of the penalty impos- 
ed on the assessee to Rupees 2,737/-.” 


2. The High Court answered 
that question in the affirmative and in 
favour of the assessee. Aggrieved by 
that decison, the Commissioner has 
brought this appeal. 


3. Let us now proceed to state 
the facts relevant for deciding the 
point in issue. as could be gathered 
from the statement of the case. 


4, In this case we are concern- 
ed with the  assessee’s assess- 
ment for the assessment year 1960- 
61, the relevant account year end- 
ing on December 31, 1959. In that 
regard the Income-tax Officer issued 
a notice under Section 22 (2) of the 
Tndian Income-tax Act, 1922 (to be 
hereinafter referred to as the "1922 
Act”) on June 1, 1960. The same was 
served on the assessee on June 13, 
1960. That notice required the assessee 
to submit its return on or before July 
18, 1960. On July 18, 1960, the as- 
sessee moved for extension of time 
for submitting its return. The Income- 
tax Officer extended the time by two 
months and at the same time he in- 
formed the assessee that no further 
time would be allowed. The assessee 
failed to furnish its return within the 
extended time. Thereafter a notice 
under Section 28 (3) of the 1922 Act 
was served on the assessee on Janu- 
ary 16, 1961. On the very next day, viz, 
January 17, 1961, the assessee filed 
its return for the assessment year in 
question. The assessment was com- 
pleted by the Income-tax Officer only 
on October 31, 1962. Meanwhile on 
April 1, 1961 the Income-tax Act, 1961 
(to be hereinafter referred to as the 
“Act”) came into force. As under the 
provisions of Section 297 (2) (g) of the 
Act, the proceedings for the imposition 
of the penalty had to be initiated and 
completed under the Act, .a fresh 
notice under Section 274 (1) of the Act 
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was served on the assessee. The as- 
sessee objected to the validity of the 
notice but that objection was over- 
ruled. At present we are not con- 
cerned with that objection. We are 
also not concerned with the other 
objections taken by the assessze which 
were negatived by the Tribunal. The 
Income-tax Officer determined the 
tax due -from the assessee for the 
assessment: year at Rs. 1,25,512/10 P. 
and on that basis, the penalty payable 
by the assessee was fixed at Rupees 
12,734/10 P. At this stage it may be 
mentioned that on February 2, 1961, 
a provisional assessment was made by 
the Income-tax Officer under Sec- 
tion 23-B of the 1922 Act. Immediate- 
ly thereafter the assessee deposited 
Rupees 92,294/55 P. In determining 
the penalty due from the assessee, the 
Tncome-tax Officer took into considera- 
tion not the amount demanded under 
S. 156 of the Act but the amount asses- 
sed under S. 143 ofthe Act. In appeal, 
the Appellate Assistant Commissioner 
confirmed the order of the Inzome-tax 
Officer. On a further appeal, the Tri- 
bunal came to the conclusion that the 
penalty under Section 271 (1) (a) (i) is 
to be levied on the tax assessed minus 
the amount paid under the provisional 
assessment order namely Rupees 
92,294/55 P, On the basis of that find- 
ing, it determined the penalty payable 
by the assessee at Rupees 2,737/44 P. 
The conclusion of the Tribunal was 
accepted as correct by the High Court. 


5. Learned Counsel for the Re- 
venue, Mr. Manchanda contended that 
on a proper construction of Sec- 
tion 271 (1) (a) (i), it would be seen 
that the penalty had to be determined 
on the basis of the tax assessed under 
Section 143 of the Act. Counsel urged 
that, if that is not the true construc- 
tion then the effectiveness of the sec- 
tion may be taken away by the assessee 
paving the tax due by him aday before 
the demand notice is served on him. 
In support of the interpretation placed 
by him, Mr. Manchanda relied on the 
decisions of the Lahore High Court in 
Vir Bhan Bansi Lal v. Commr. of 
Income-tax, Punjab, 6 ITR 616=(AIR 
1938 Lah 748) and the decision of the 
Delhi High Court in Commr. of 
Income-tax v. Hindustan Industrial 
Corporation, 86 ITR 657 = (1972 Tax 
LR 947 (Delhi)). The Delhi High Court 
followed-the decision of the Lahore 
High Court. On the other hand, it was 


ALR 


urged by Mr. B. Sen, learned Counsel 
for the assessee and Mr. S. V. Gupte, 
learned Counsel for the interveners 
thai on a proper interpretation of the 
provision mentioned earlier, it would 
be clear that the penalty can be only 
imposed on the amount payable undet 
S. 156. In support of their contention. 
they relied on the decision of the 
Mysore High Court in M. M. Annaiah 
v. Commr. of Income-tax. Mysore, 
(1970) 76 ITR 582 (Mys). They further 
urged that if the interpretation placed 
by the Revenue on S. 271 (1) (a) (i) is 
accepted as correct, the result would 
be that the advance tax paid or taxes 
deducted at the source cannot be taken 
Into consideration in determining the 
penalty payable. If that be true, the 
Counsel urged that even if the asses- 
see had paid more tax than he need 
have paid, but had not submitted his 
return within the time fixed, he would 
be liable to pay penalty on the entire 
amount assessed. According to ther 
the law cannot be presumed to be sc 
harsh as that. 

6. There is no doubt that the 
acceptance of one or the other inter- 
pretation sought to be placed on Sec- 
tion 271 (1) (a) () by the parties 
would lead to some inconvenient result. 
but the duty of the court is to . read 
the section, understand its language 
and give effect to the same. If the lan- 
guage is plain, the fact that the con- 
sequence of giving effect to it may 
lead to some absurd result is not ¢ 
factor to be taken into account: in ir- 
terpreting a provision. It is for the 
legislature to step in and remove the 
absurdity. On the other hand, if twc 
reasonable constructions of a taxing 
provision are possible that construc- 
tion which favours the assessee mus! 
be adopted. This is a well-acceptec 
rule of construction recognised by this 
Court in several of its decisions. Hence 
all that we have to see is. what is the 
true effect of the language employec 
in S. 271 (1) (a) @. If we find tha 
language to be ambiguous or capable 
of more meanings than one, then we 
have to adopt that interpretation whict 
favours the assessee, more particularly 
so because the provision relates to im- 
position of penalty. 

T. Let us now read Section 27] 
(1) (a) G). The section to the exten 
material for our present purpose reads 

“If the Income-tax Officer or the 
Appellate Assistant Commissioner ir 








| 
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the course of any proceedings under 
this Act, is satisfied that any person— 


{a) has withiout reasonable cause 
failed to furnish the return of total 
fncome which he was required to fur- 
nish......... by notice given under sub- 
section (2) of Section 139......... or has 
without reasonable cause failed to fur- 
nish it within the time allowed and in 
the manner required...... by such notice 
he may direct that such person 
shall pay by way of penalty, — 


(i) in the cases referred to in 


erences 


clause (a), in addition to the amount 


of the tax. if any, payable by him a 
sum equal to two per cent, of the tax 
for every month during which the de- 


fault continued, but not exceeding in 
the „aggregate fifty per cent, of the 


{emphasis supplied) 


8. Section 271 (1) (a) (i) sti- 
pulates that the Income-tax Officer 
may direct that the assessee shall pay 
by way of penalty. in cases similar to 
the one that we are considering “in 
addition to the amount of the tax, if 
any, payable by him a sum equal to 2 
per cent of the tax for every month 
during which the default continued 


. but not exceeding in the aggregate 50 


per cent of.the tax”. 


9. We must first determine 
what is the meaning of the expression 
“the amount of the tax, if any, pay- 
able by him” in S. 271 (1) (a) (i). Does 
it mean the amount of tax assessed 
under S. 143 or the amount of tax pay~ 
able under S. 156? The word “assessed? 
is a term often used in taxation laws. 
It is used in several provisions in the 
Act. Quantification of the, tax payable 
is always referred to in the Act as a 
tax “assessed”. A tax payable is not 
the same thing as tax assessed. The 
tax payable is that amount for which 
a demand notice is issued under S. 156. 
In determining the tax payable, the 
tax already paid has to be deducted. 
Hence there can be no doubt that the 
expression “the amount of the tax, if 
any, payable by him” referred to in 
the first part of S. 271 (1) (a) (i) refers 


-to the tax payable under a demand 


notice. We next come to the question 
what is the meaning to be attached to 
the words “the tax” found in the lat- 
ter part of that provision. It may be 
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[Prs. 7-11] 


noted that the ela is not 
“tax” but “the tax”. a cee arti- 
cle “the” must have reference to Some- 
thing said earlier. It can only refer to 
the tax, if any, payable by the asses- 
see mentioned in the first part of Sec- 
tion 271 (1) (a) (i). It is true the ex- 
pression “tax” is defined in S. 2 (43) 
thus: 

t" “tax” in relation to the assess- 
ment year commencing on the ist day 
of April. 1965 and any subsequent as~ 
sessment year means income-tax 
chargeable under the provisions of this 
Act, and in relation to any other as- 
sessment year income-tax and super- 
tax chargeable under the provisions of 
this Act prior to the aforesaid date.” 


10. But the difficulty in this 
case is, as mentioned earlier the ex- 
pression used is not “tax” but “the 
tax”, That expression can be reason- 
ably understood as referring to the ex- 
pression earlier used in the provision 
namely “the amount of the tax, if any 
payable” by the assessee. At any rate, 
the provision in question is capable- of 
more than one reasonable interpreta- 
tion. Two High Courts namely Cal- 
cutta and Mysore have taken the view 
that the expression. “the tax” in Sec- 
tion 271 (1) (a) (i) refers to “the tax, 
if any, payable” (by the assessee) men- 
tioned in the earlier part of the sec- 
tion. It is true that Lahore and Delhi 
High Courts have taken a different 
view. But the view taken by the Cal- 
cutta and Mysore High Courts cannot 
be said to be untenable view. Hence, 
particularly in view of the fact that we 






meet 


- are interpreting. not merely a taxing 


provision but a penalty provision as 
well, the interpretation placed by the 
Calcutta and Mysore High Courts can- 
not be rejected. Further as seen ear- 
lier, the consequences of accepting the 
interpretation placed by the Revenue 
may lead to harsh results. 


11. For the reasons mentioned 
above. this appeal is dismissed with 
costs. 


Appeal dismissed 


ee 
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S. M. SIKRI, C. J, A. N. RAY, 
D. G. PALEKAR, M. H. BEG AND 
S. N. DWIVEDI, JJ. 
Janki Prasad Parimoo and others, 
Petitioners v. State of Jammu & Kash- 
mir and others, Respondents. 


Writ Petns. 175, 359 and 360 oË 
1971, D/- 10-1-1973. 

«Index Note: — (A) Constitution of 
India, Art, 16 (4)—-Expression “back- 
ward class of citizens’ — Meaning, 
socially and educationally so. 


Brief Note: —- (A) Mere educa- 
tional backwardness or the social back- 
wardness does not by itself make a 
class of citizens backward. In order to 
be identified as belonging to such a 
class, one must be both educationally 
and socially backward. Backward clas- 
ses must be comparable to scheduled 
castes and scheduled tribes. AIR 1963 
SC 649 and AIR 1968 SC 1379, Follow- 
ed. (Paras 21, 23, 24, 26) 

Index Note: — (B) Constitution of 
India, Art. 16 (4) — The J. and K. 
Scheduled Castes and Backward Clas- 
ses Reservation Rules of 1970 are un- 
constitutional. ! (Paras 34, 29 to 33) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2206 = (1971) 3 

SCR 8321971 Lab IC 1377 i 
Makhan Lal v. State of J. & K. 
1, 6, 15, 32 
AIR 1969 SC 1=(1969) 1 SCR 103, 
Triloki Nath v. State of J. & K. 


5, 33 
AIR 1968 SC 1379=(1968) 3 SCR 
595, State of A. P. v. P. Sagar 22 
AIR 1967 SC 1283=1967-2 SCR 
265, Triloki Nath v. State of 
J. & K. 4 
AIR 1964 SC 1823=(1964) 6 SCR 
368, R. Chitralekha v. State of 
® Mysore 22, 25 
AIR 1963 SC 649=1963 Supp (1) 
SCR 439, M. R. Balaji v. State 
of Mysore 22, 23, 24, 32 
; The following Judgment of the 
Court was delivered by 
PALEKAR, J.:— These three peti- 
tions under Article 32 are a sequel to 
the action taken by the State of 
Jammu & Kashmir in pursuance of 
the order passed by this court in 
Makhanlal Waza v. State of Jammu 
& Kashmir, on 23-2-1971. In order to 
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understand the background of these 
cases it would be sufficient to state here 
in bare outline the facts which are 
given in greater detail in the above 
cas2 reported in 1971 (3) SCR 832 = 
(AIR 1971 SC 2206). 

2. Owihg to historical reasons 
there was a large proportion of Kash- 
miri Pandits in the services of the 
State, especially, in the teaching line, 
although that community is hardly 
2% of the total population of the State. 
In course of time other communities 
who were in a majority in the State 
agitated for a larger share in the ser- 
vices, with the result that prior to 
19€4 recruitment was made to the ser- 
vic2s in proportion to the population 
of the major communities in the State. 

3. In 1954 Part ITI of the 
Incian Constitution with some modifi- 
cations was made applicable to the 
Stete. In spite of it representation in 
the services followed the communal 
pattern. On 14-6-1956 the State pro- 
mulgated the Jammu & Kashsmir 
Civil Services (Classification Control & 
Appeals) Rules, 1956. Rule 19 provid- 
ed that reservation was permitted to 
be made in favour of any backward 
class which, in the opinion of the 
Government, was not adequately re- 
presented in the service. Rule 25 (2) 
related to promotions. It provided that 
promotions to a service or class or to 
a selection category or grade in such 
Service or class shall be made cn 
grounds of merit and ability and shall 
be subject to the passing of any tests 
thet Government may prescribe in 
this behalf. seniority being consider- 
ed only where the merit and ability 
are approximately equal. In other 
words, promotions were to be made by 
selection on merit-cum-seniority basis. 
Notwithstanding the rules, the State 
followed the communal pattern of ap- 
pointments and promotions, reserving 
50% of the posts for Muslims, 40% 
mainly to the Hindus of Jammu and 
the remaining 10% for Sikhs, Kash- 
miri Pandits and other minority com- 
munities. This led to an agitation, es- 
pecially, by the teachers in the Se- 
condary High Schools of the State 
who comprised a large proportion of 
Kashmiri Pandits. They found that in 
spite of their seniority inthe service as 
teachers, promotions to the post of 
Head Masters and Tehsil Edycation 
Officers, which are gazetted posts in 
the service, were being made on com- 
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munal basis and not in accordance 
with the law.- 


4. In December 1965 Triloki 
Nath Tikoo and Shambu Nath filed 
Writ Petition No. 107 of 1965in this 
court alleging that promotions to the 
posts of Head Masters had been made in 
contravention of Article 16 of the Con- 
stitution. The State admitted that 50% 
of the posts were filled by the Muslims 
of the State and 40% principally by 
the Hindus of Jammu. It was, however, 
claimed that this reservation was made 
on the ground that the Muslims of the 
State and Hindus of Jammu province 
constituted backward classes referred 
to in Rule 19 and such reservation 
was justified under clause (4) of Arti- 
cle 16. The court found that there was 
no sufficient material before it to de- 
cide if the claim made on behalf of 
the State was justified and so by an 
Order D/- 15-12-1966 directed the 
High Court of Jammu & Kashmir to 

, gather the necessary material and to 
report on it. The decision is reported 
as Triloki Nath v. State of J & K., 
ee 2 SCR 265. = (AIR 1967 SC 


5. After the material was col- 
fected the case again came before this 
court for consideration and this court 
held (See: Triloki Nath v. State of 
J & K.) (1969) 1 SCR 103=(AIR 1969 
SC 1) that on the material before it it 
was clear that there was -no reserva- 
tion as permitted by Article 16 (4) but 
that the posts had been distributed on 
the basis of community or place of 
residence. The promotions were ac- 
cordingly held to be invalid. The order 
affected 81 teachers who had been 
promoted contrary to the provisions of 
Article 16 (1) and (4). Their promo- 
tions were declared void. The court ob- 
served “this will not, however, pre- 
vent the State from devising a scheme, 
consistent with the constitutional 
guarantees, for reservation of appoint- 
ments, posts or promotions in favour 
of any backward class of citizens 
which in the opinion of the State is 
not adequately represented in the ser- 
vices under the State.” This order was 
passed by the court on April 23, 1968. 


6. In view of the order, the 
above mentioned 81 teachers had to 
revert. Along with them some ‘others 
who had been promoted in the mean- 
time had also to revert. All of them 
were, however, designated as teachers- 
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in-charge because actually they 
held the charge of the schools. There 
is a difference between the parties be- 
fore us as to whether there was any 
actual reversion. It is alleged on be- 
half of the petitioners that teachers- 
in-charge were, for all purposes, 
including pay, Head Masters while, on 
the other hand, it is stated for the 
State that they were entitled only to 
the grade pay as teachers and not as 
Head Masters. In any case there seems 
to have been an anomalous situation 
which gave rise to the second WYrif 
Petition by the teachers. That is Writ 
Petn. 108 of 1969 filed by Makhanlal 
Waza v. State of J. & K. already 
referred to (reported in AIR 1971 SC 
2206). To this petition a large number 
of so called teachers-in-charge were 
made parties. Actually there were 
about 249 teachers who were made 
respondents. This court found that all 
the promotions of the respondents in 
that case were made not purely on 
merit as required by rule 25 referred 
to above but had been made on ac- 
count of the communal policy which 
had been declared invalid by this 
court in Triloki Nath Tikko’s case. The 
court further observed “in the ab- 
sence of any rule lawfully promulgat- 
ed for employment of backward clas- 
ses, promotions could be made only 
in accordance with rule 25 and there 
can be no manner of doubt that there 
was absolutely no compliance with the 
provisions of that rule. Promotions 
thus made of all the respondent tea- 
chers were illegal and unconstitutional 
being violative of Article 16 of the 
Constitution. They have, therefore, to 
be set aside. All the promotions made 
to the higher posts or the higher 
grade pursuant to the communal policy: 
would have to be revised and recon- 
Sidered and appropriate orders must 
be passed by respondents 1 and 2 with 
regard to them as also the petitioners 
in accordance with the law” This 
order was passed on February 23, 
1971. 

7. In view of the above deci- 
sion the State had to take steps for 
making proper selections on the basis 
of merit to the gazetted posts of Head 
Masters and Tehsil Education Offi- » 
cers from the eligible teachers. As a 
preliminary to the same the State.re- 
verted by an order dated 23-2-1971 all 
those teachers who had officiated as 
Head Masters or had been designated 
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as teachers-in-charge. AI of them 
were asked to hand over charge to the 
second teacher in the school. Nearly 
1,100 teachers were found eligible for 
promotion and all of them, including 
those who were officiating Head Mas- 
ters, were required to appear for an 
interview. A Departmental Promotion 
Committee was appointed in accord- 
ance with the rules and the Commit- 
tee was directed to interview the can- 
didates. These interviews were held 
from March to July, 1971. 


8. But before the interviews were 
over the first of the Writ Petitions be- 
fore us namely Writ Petn. 175 of 71 was 
- filed by 7 Kashmiri Pandit teachers who 
had been affected by the order revert- 
ing them on 23-2-1971. They were 
senior teachers who were officiating as 
Head Masters being appointed between 
1960 and 1964 and had not been 
directly affected by the two Writ Peti- 
tions already referred to. They alleged 
that while they were prompily revert- 
ed respondents 3 to 34 who were all 
junior to petitioner no. 1 and also to 
some of the other petitioners had not 
been so reverted nor were they asked 
to appear for the interview. 'There- 
fore, they claimed, the petitioners 
Should be either restored to their for- 
mer posts or the respondents should 
be reverted like them in which case 
alone, all of them could be regarded 
as having been equally treated. They 
justified their refusal to appear for 
the interview on the ground that res- 
pondents had been exempted from the 
interview and continued in their for- 


* mer posts. 


9. Writ Petns. 359 and 360/1971 
were filed after the interviews were 
over and selections made by the Com- 
mittee, The petitioners in Writ Petm. 
No. 359/71 are 37 in number and all of 
them belong to the Jammu region. 
Respondents 3 to 295 are some of the 
teachers selected for appointment to 
the higher posts by promotion. The 
grievance of the petitioners was that 
although they were seniors and had 
officiated as Head Masters for a num- 
ber of years they had been deliberate- 
ly dropped to make room for the res- 
. pondents who were very much junior 

to them. They alleged that the selec- 
tion by interview was a farce, the de- 
vice being adopted to manipulate the 
selectiong in such a way that the old 
communal proportion was maintained. 
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They further alleged that a Targe numa 
ber of posts was claimed to have been 
reserved under the Rules for back- 
ward classes, but the whole exercise 
was merely to secure about 90% of 
the posts to Muslims. In other words, 
the complaint of the petitioners was 
that the alleged selection after inter- 
view was not a genuine selection buta 
fraud. Similar allegations were made 
in the other petition, namely, Writ 
Petn. 360 of 1971. This was filed by 
13 Kashmiri Pandit teachers in a re- 
presentative capacity on behalf of 406 
other Kashmiri Pandits who had boy- 
cotted the interviews on the ground 
that the interviews were bound to be 
a fraud. The respondents 3 to 325 ara 
the teachers who had been selected at 
the interview. 

10. It must be stated here thafi 
in 1967 the Government of Jammu & 
Kashmir had appointed the Jammu & 
Kashmir Commission of Enquiry under 
the Chairmanship of Dr. P. B. Gajen< 
dragadkar. Its report was submitted in 
November, 1968 and one of the recom- 
mendations of the Commission was to 
appoint a high-powered Committee. ta 
draw up a list of backward classes in 
the State of Jammu & Kashmir. Acq 
cordingly, the Backward Classes Com- 
mittee was appointed under the Chair- 
manship of Shri J. N. Wazir, Retired 
Chief Justice of Jammu & Kashmir 
High Court, on February 3, 1969. This 
Committee made its report in Novem= 
ber, 1969 recommending several clas- 
Ses of citizens who deserved to be des~ 
cribed as socially and educationally 
backward. Acting substantially on the 
recommendations of the Committee 
the State Government issued on April 
18, 1970 the Jammu & Kashmir Sche- 
duled Castes and Backward Classes 
(Reservation) Rules, 1970. These rules 
purported to make provision for re- 
servations of appointments and posts 
in favour of certain classes of perma- 
nent residents of the State who were 
backward and not adequately repre- 
sented in such services and posts, Later 
on August 8, 1970 a further order was 
passed by the State known as Jammu 
& Kashmir Scheduled Castes and Back- 
ward Classes (Reservation of Appoint- 
ments by Promotion) Rules, 1970. By 
these rules the principles laid down for 
appointments under the earlier rules 
were made applicable mutatis mutan- 
dis to promotions also. The net result 
of the recommendations of the Com-~ 


973 


nittee as accepted by the State was to 
nake reservations in appointments and 
womotions to the extent of 8% of the 
yosts for Scheduled Castes and 42% in 
avour of the backward classes. 

11. Since the above interviews 
ad taken place after the application 
Xf the above named Reservation Rules, 
he Departmental Promotion Commit- 
ee took these rules into consideration 
n making the selections. 

12. Tt is one of the complaints 
yf the petitioners that though the Com- 
nittee had professed to follow the 


xinciples laid down by this court in- 


several decisions, it had failed to de- 
‘ermine the backward classes in ac- 
cordance with the decisions of this 
»ourt. On the other hand, great anxiety 
was shown, according to’ the peti- 
jioners, to rope in as many persons 
from the majority communities as 
possible so that in the selections made 
thereafter a disproportionate share in 
the: appointments and promotions 
would go to the majority communities 
in Kashmir and Jammu. 

13. In their affidavit in reply to 
the petitions the State denied all the 
allegations made by the petitioners. 

14, The principal points which 
were involved in these two petitions 
are (1) whether the selections made 
after interviews are improper and il- 
legal and should be set aside, (ii) whe- 
ther the Rules of reservation of posts 
in favour of backward classes are in 
violation of Article 16 and should be 
set aside. 


15. Before dealing with those 
points, we shell dispose of the limited 
controversy involved in Writ Petn 
No. 175 of 1971 although the conclu- 
sion on the above two points may in- 
directly affect the parties in this Writ 
Petition. The latter is filed by 7 Kash- 
miri Pandit teachers. They were all 


officiating Head Masters when they. 


were reverted in 1971. Their grouse 
is that respondents 3 to 34 were juniors 
to them when they were in the tea- 
chers’ grade from which the promo- 
tions were made to the Head Masters’ 
grade, and, if the principle of equality 
applied, they should have been also 
reverted along with the petitioners 
and required to appear at the inter- 
view along with the petitioners. On 
account of this unequal treatment. it 
is alleged, the petitioners had refused 
to appear for the interview. It can- 
not be disputed that petitioner no. 1 
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was the senior-most in the grade of 
teachers from which the promotion is 
made to the post of the Head Master 
or Tehsil Education Officer. The other 
petitioners also are seniors to some of 
the respondents. But what happened 
is that owing to the communal distri- 
bution of seats the respondents 3 to 34 
were all appointed as Head Masters in 
and before 1958. The petitioners had 
to wait their turn in the 10% seats ear- 
marked for Kashmiri Pandits and 
others and, therefore, although they 
were ‘seniors in the grade of teachers, 
their chance of appointment as Head 
Masters came much later. Petitioner 
no. 1 was appointed as an officiating 
Head Master in 1960. Petitioners 2 and 
3in 1962 and petitioners 4to7in 1964. 
They all officiated as Head Masters 
till 1971 when they were reverted. In 
the case of respondents 3 to 34 nob 
only were they promoted prior to 1958 
but, except for respondents 26, 27 and, 
30,. they had all been confirmed in the- 
Head Masters’ posts before 1961. Some 
of the respondents were further pro- 
moted as Principals and District Edu- 
cation Officers which was a grade 
higher than that of Head Masters. 
Somehow it appears respondents 26, ~ 
27 and 30, though holding such higher 

grade posts, had not been confirmed 
as Head Masters and they too, were 
reverted as soon as this petition was 
filed. It is not necessary for us to in- 
vestigate into the question why these 
3 respondents had not been confirmed 
although some other respondents who 
were junior to them had been 
confirmed as Head Masters. It 
might be simply an administrative 
Omission or something else. But 
one thing is clear. All these res- 
pondents 3 to 34 had been appoint- 
ed as Head Masters much before the 
petitioners and most of them were also 
confirmed in the posts. There may bê 
some substance in the petitioners’ con- 
tention that the earlier appointment of 
these respondents, being based on the 
communal principle, was not a valid, 
appointment and, therefore, their con- 
firmation may not affect the question. 
On the other hand, it is to be noted 
that the respondents seem not to have 
figured in Triloki Nath Tikoo’s case, 
(W. P. No. 107 of 1965) filed in 1965, 
(reported in AIR 1967 SC 1283). It 
would not, therefore, be proper to in- 
terfere with their appointmertts now, 
especially, as in the meantime they 
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have been promoted to posts which 
are higher than of Head Masters. In- 
deed if any one of the respondents was 
a respondent in Writ Petn. 107 of 1965 
(Triloki Nath Tikoo’s case) or in Writ 
Petn. 108 of 1969 (Makhanlal’s case)= 
(reported in AIR 1971 SC 2206) in 
which his appointment as Head Mas- 
ter had been set aside as invalid, his 
case will have to be treated like that 
of any other officiating Head Master 
who had been reverted in 1971. Other- 
wise we do not think that it would be 
right to interfere, at the instance of 
the petitioners, with these respondents 
whose appointments as Head Masters 
had been made in or before 1953. 


16. We shall now turn to the 
two points referred to above arising 
out of Writ Petns. No. 359 of 1971 and 
360 of 1971. The first point involves 
the question whether the selection by 
interviews held by the Departmental 
Promotion Committee between March 
15, 1971 and July 18, 1971 for the pur- 
poses of making promotions to the 
posts of Head Masters and Tehsil Edu- 
cation Officers was a valid and proper 
exercise. The Department found more 
than 1100 teachers qualified for pro- 
motion and they were all called for 
interviews. The selection was to be 
made in accordance with the Jammu 
& Kashmir Civil Services (Classifica- 
tion Control and Appeals) Rules, 1969 
which, it appears, had replaced the old 
rules of 1956. It appears to us that there 
is no distinction between the two rules 
beeause even as under the 1956 rules 
the posts of Head Masters had to be 
filed on the wmerit-cum-seniority 
basis, under the 1969 rules also selec- 
tions had to be made on that’ basis 
only. From the beginning,’ it appears, 
some of the senior teachers, mostly 
coming from the Kashmiri, Pandit 
class, did not have any faith in this 
system of selection and actually more 
than 400 of them boycotted the inter- 
view. Several allegations have been 
made that even before and during the 

» period when the interviews were going 
on many in high authority were giv- 
ing assurances to some of the reverted 
teachers that whatever happens those 
who had been reverted would get their 
posts back if only they appeared for 
interviews. We are not concerned with 
these allegations. It was also alleged 
that the selections were stage-managed 


with a View to maintain the old pro- 
nartinn af eamminal renresantation Tt 
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was pointed out that when previously 
the appointments were made on the 
communal basis, 178 posts had gone to 
Muslims and 134 to Jammu Hindus. 
Now after selection, 177 posts go to 
Muslims and .134 to Hindus. It is sub- 
mitted on behalf of the petitioners 
that it could not have been a mere 
coincidence that the same number of 
Muslims and Hindus could have been 
Selected in any properly conducted 
system of selection. It is contended on 
behalf of the State that if only the 
Kashmiri Pandit teachers had taken 
part in the interview, it was very like- 
ly that the results might have been 
somewhat different. There is some 
substance in that contention also and, 
therefore, we shall not go merely by 
the coincidence that the same number 
of Muslims and Jamvi Hindus had been 
selected. 


17. There are, however, -two 
important considerations which show 
thet the selections by interview were 
theroughly unsatisfactory. The candi- 
dates for selection included a large 
number of senior teachers many of 
whom had officiated as Head Masters 
over long periods. They were asked 
to appear before a Committee consist- 
ing of 4 officials. One was a Member 
of the Public Service Commission, the 
second was the Secretary of the Edu- 
cation Department, the third was the 
nominee of the Chief Secretary and 
the fourth member was the Director 
of Education. The Committee was also 
assisted by an Educational expert 
from outside the State and this body 
was expected to make the selection 
after interviewing the candidates. Un- 
doubtedly when appointments to 
higher posts are made it may be per- 
fectly legitimate to test the candidates 
at a properly conducted interview. But 
it appears to us that the interview can- 
not be made the sole test in cases of 
this kind. The efficiency of a teacher 
and his qualifications to be appointed 
as Head Master depend upon several 
considerations. His character, his teach- 
ing experience, ability to manage his 
class, his popularity with the students 
and the high percentage of successful 
students he is able to produce are all 
matters which must be necessarily 
taken into consideration before.a selec- 
tion is made. For this any Committee 
which desires to make a selection after 
interview should insist that the charac- 
ter roll and the service record of the tea- 
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chers should be before it. At the time 
of these interviews, however, the Com- 
mittee did not have before it either 
the character rolls or service records 
of the teachers nor any confidential 
reports about them. They had to go 
merely by the result of the interview. 
In his affidavit the Educational Secre- 
tary has admitted that such confiden- 
tial records were not made available 
to the Committee and the reason given 
was as follows: 

“Necessary service records in res- 
pect of confidential rolls or character 
rolls of all the eligible candidates for 
the last few years were not available. 
Moreover the number of candidates 
was very large.” 

It is rather extraordinary that such a 
statement should be made by a high 
official of the Government. It is im- 
possible to conceive that, confidential 
reports were not available. The state- 
ment does not make it clear whether 
all the confidential reports were not 
available or only a few of them or for 
what years. The statement is so vague 
that it is difficult tc accept it. When- 
ever appointments to gazetted posts 
are made and have to be approved by 
the Public Service Commission, con- 
fidential reports must be forwarded to 
the Commission, for otherwise it is 
difficult to see how the Public Service 
Commission can approve the appoint- 
ments, It may happen that in a few 
cases the confidential records may be 
lost or missing. But to deprive the 
Committee of the benefit of these re- 
ports on the ground that such reports 
of all the eligible candidates for the 
last few years were not available 
would be ridiculous. The very fact 
that some other reason was necessary 
to be given, namely, that the number 
of candidates was very large goes to 
show that the first reason given by 
the official was considered by him as 
not altogether satisfactory. All the 


available reports ought to have been. 


produced before the Committee and if 
any was lost or not available it was 
the duty of the Department to call for 
confidential reports afresh from au- 
thorities who had opportunities to ob- 
serve the character and work of the 
teachers concerned. All the schools are 
Government schools and they must 
have been inspected from time to time 
by the Education Officers or Inspec- 
tors. Their reports could have been 
called to aid the Committee in its deli- 
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berations. We consider that the Com- 
mittee was wrong in undertaking to 
make the selections on the basis of 
mere interviews. 


18. It would appear trom the 
affidavit filed on behalf of the State 
that out of the total of 50 marks to be- 
given to the candidate, 20 marks were 
allotted for general knowledge, 20 
marks for aptitude and 10 marks for 
personality. An assessment of the merit 
of a teacher was to be made in a short 
half hour or even less. The petitioners 
have criticised the system of interviews 
in these words: 

“Personality connotes traits in 
one’s character and not merely physi- 
cal appearance or muscular strength. 
Their ability to control the students 
and administer the work of a school 
could not possibly be tested by a viva 
voce test. For this purpose the service 
record and personal files of the can- 
didates were the best criteria for as- 
sessing the suitability and merit. Un- 
fortunately for reasons best known to 
them the authorities never placed the 
service record and personal files be- 
fore the Departmental Promotion Com- 
mittee members. The rich experience 
gained through his career in the ser- 
vice, teaching and administrative qua- 
lity, discipline, punctuality, regularity, 
popularity, ability to carry on with 
staff, qualities to tone up the schools 
to create healthy tradition and create 
interest among the students in extra 
curricular activities which were the 
most relevant aspects and would have 
been known to the members of the 
interviewing Committee from the ser- 
vice and personal records of the can- 
didates.” ; 

There is considerable force in the above 
criticism. 

19. The second consideration is 
the wholly inept way of making selec- 
tions. Selection means that the man 
selected for promotion must be of 
merit. Where promotion is by senio- 
rity, merit takes the second place but + 
when it is a selection, merit takes the 
first place and it is implicit in such 
selection that the man-must not be 
just average, When responsible posts 
are filled by selection, cases are known 
where selections are not made because 
candidates of the required merit were 
not available. It is, therefore, custo- 
mary fora Committee making the 
selection to fix a standard below which 
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they should not go. In fact it appears 
from the affidavit filed by one of the 
Educational experts who assisted the 
Committee that he had suggested “that 
an optimum cutting score for selec- 
tion should be at least 50%.” In other 
words, his advice was that those can- 
didates who got more than 50% marks 
alone should: be considered. The affi- 
davit is of Dr. N. K. Dutt, Reader in 
Education Central Institute of Educa- 
tion, Delhi who was the very first ex- 
pert who sat with the Committee at 
the time of the selection. Dr. Dutt 
says that his suggestion for optimum 
cutting score of not less than 50% had 
been favourably received by the De- 
partmental Promotion Committee. He 
further says that every member of the 
Committee and the advisor were each 
required to make his own assessment 
and give the marks out of the maxi- 
mum 50 marks fixed for a candidate. 
In a counter affidavit filed on behalf 
of the State by the Education Secre- 
tary the statements made by Dr. 
Dutt in his affidavit, though referred 
to are not controverted. But the 


‘actual marking results show an entire- 


kci 


. be considered. 


ly different story. The four members 
of the Committee made their indepen- 
dent assessment and an average was 
taken representing the marks received 
by a candidate. According to the affi- 
davit filed on behalf of the State in- 
stead of following the suggestion of 
the expert the Committee fixed 30% 
instead of 50% as the optimum cutting 
score. 30% is generally considered to 
be less than just pass marks, being 
Jess than one third. of the maximum, 
and it would be absurd to make selec- 
tions with such a cutting score. The 
expert advisor had advised 50% of 
the cutting score but the Committee 
adopted 30% as the cutting score. 
The expert found that there were 
many candidates who could not score 
even 30% marks and so the Committee 
decided that even candidates who got 
only 20% marks from the expert may 
In this way those whe 
got more than 30% marks from the 
Committee and more than 20% marks 
from the expert were declared eligi- 
ble for selection. This is indeed a 
travesty of selection. The Secretary 
has clearly stated in his affidavit that 
in fixing the qualifying minimum per- 
centage to determine the suitability of 
the candidate, the candidate need have 
Obtained 30% marks and above from 
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the Committee and 20% and above 
from the expert. We consider that a 
selection made on such a poor basis 
cannot be called a real selection at all. 
For the reasons given above therefore 
we think that the whole process of 
Selection is wrong and unsatisfactory 
anid must be set aside. 


20. We have now to turn to 
the second point involved in the case 
namely, reservations in favour of back- 
ward classes. We are not concerned 
in this case with reservations made in 
favour of the Scheduled castes. 
According to the reservation rules 
already referred to, 8% of. the posts 
are reserved for Scheduled castes can- 
didates and 42% in favour of back- 
ward classes. According to the figures 
given by the State, 163 candidates 
were selected against unreserved 
vacancies and 136 candidates were 
selected against reserved vacancies in 
favour of backward classes. This, 
however, did not mean that a back- 
ward class candidate could not be 
selected to the unreserved vacancies 
on merit. A backward class candidate 
can come under the rules in the un- 
reserved vacancies also solely on merit. 
We are not concerned here whether 
such a rule is . proper when a large 
percentage of 42% is reserved for the 
backward classes. We are, however, 
concerned with the fundamental ques- 


‘tion as to whether the Rules by which 


backward ‘Classes are determined for 
the purpose of Articles 15 (4) and 
16 (4) of the Constitution are aaye 
of those Articles. 


21. Article 15 (4) speaks about 
“socially and educationally backward 
classes of citizens” while Article 16 (4) 
speaks only of “any backward class of 


citizens.” However, it is now settled 
that the expression ‘backward class 
of citizens” in Article 16 (4) means 


the same thing as the expression 
“any socially and educationally back- 
ward class of citizens” in Article 15 (4). 
In order to qualify for being called a 
‘backward class citizen’ he must be a 
member of a socially and educationally 
beckward class. It is social and educa- 
tional backwardness of a class which 
is material for the purposes of both 
Acticles 15 (4) and 16 (4). 


22. Many State Governments 
had found it difficult to determine 
which class of citizens can be proper= 
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iy regarded as socially and educa- 
tionally backward. Several cases 
have come to this Court and the de- 
cision of this Court in M. R. Balaji 
v. State of Mysore, 1963 Supp (1) 
SCR 439 = (AIR 1963 SC 649) is 
generally regarded as the locus clas~ 
sicus on the subject. Several other 
decisions have been rendered there- 
after and the passage in a judgment de- 
livered by Shah, J. (as he then was) 
in State of A. P. v. P. Sagar, (1968) 3 
SCR 595 = (AIR 1968 SC 1379) sum- 
marises the general principles at page 
600. It is as follows: 

“In the context in which it occurs 
the expression “class” means a homo- 
geneous section of the people grouped: 
together because of certain likenesses 
or common traits and who are identifi- 
able by some common attributes suth 
as status, rank, occupation, residence 
in a locality, race, religion and the like. 
fm determining whether a particular 
Section forms a class, caste cannot be 
excluded altogether. But in the de- 
termination of a class a test solely 
based upon the caste or community 
cannot also be accepted. By Clause (1), 
Article 15 prohibits the State from 
discriminating 
grounds only of religion, race, caste, 
sex, place of birth or any of them 
By clause (3) of Article 15 the State 
is, notwithstanding the provision con- 
tained in Clause (1), permitted to 
make special provision for women and 
children. -By Clause (4) a special pro- 
vision for the advancement of any 
socially and educationally backward 
classes of citizens or for the Sche~ 
duled Castes and Scheduled Tribes is 
outside the purview of Clause (1). But 
Clause (4) is an exception to Clause (1). 
Being an exception, it cannot be ex- 
tended so as in effect to destroy the 
guarantee of Clause (1). The Parlia- 
ment has by enacting Cl. (4) attempt- 
ed to balance as against the right 
of equality of citizens the special neces- 
Sities of the weaker sections of the 
people by allowing a provision to be 
made for their advancement. In order 
that effect may be given to Clause (4), 
it must appear that the beneficiaries 
of the special provision are classes 
which are backward socially and 
educationally and they are other than 
the Scheduled castes and Scheduled 
Tribes, and that the provision made 
is for their advancement. Reserva- 
tion may be adopted to advance the 
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interests of weaker sections of society, 
but in doing so, care must be taken to 
see that deserving and qualified candi- 
dates are not excluded from admission 
to higher educational institutions. The 
criterion for determining the backward- 
ness must not be based solely on 
religion, race, caste, sex, or place of 
birth, and the backwardness being 
social and educational must be similar 
to the backwardness from which the 
Scheduled Castes and the Scheduled’ 
Tribes suffer. These are the princi- 
ples which have been enunciated in 
the decision of this Court in M. R. 
Balaji’s case — (1963) Suppl. 1 SCR 
439 = (AIR 1963 SC 649) and R. 
Chitralekha v. State of Mysore, (1964) 
6 SCR 368 = (AIR 1964 SC 1823).” 


23. Tt is not merely the educa- 
tional backwardness or the social 
backwardness which makes a class 
of citizens backward; the class identi- 
fied as a class as above must be both 
educationally and socially backward. 
In India social and educational back- 
wardness is further associated with 
economie backwardness and it is 
observed in Balaji’s case referred to 
above 1963 Supp (1) SCR 439 = (AIR 
1963 SC 649) that backwardness, social- 
Ty and educationally, is ultimately and 
primarily due to poverty. But if 
poverty is the exclusive test, a very 
large proportion of the population in 
India would have to be regarded as 
socially and educationally backward, 
and if reservations are made only on 
the ground of economic considerations, 
an untenable situation may arise be- 
cause even in sectors which are re- 
cognised as socially and educationally 
advanced there are large pockets of 
poverty. In this country except for a 
small percentage of the population 
the people are generally poor — some 
being more poor, others less poor. 
Therefore, when a social investigator 
tries to identify socially and educa- 
tionally backward classes, he may do 
it with confidence that they are bound. 
to be poor. His chief concern is, 
therefore, to determine whether the 
class or group is socially and educa- 
tionally backward. Though the two 
words ‘socially’ and ‘educationally’ are 
used cumulatively for the purpose of 
describing the backward class, one may 
find that if a class as a whole is educa- 
tionally advanced, it is generally also 
socially advanced because of the refor- 
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mative effect of education on that 
class. The words “advanced” and 
“backward” are only relative terms — 
there being several layers or strata 
of classes, hovering between “advanc~ 
ed” and “backward”, and the difficult 
task is which class can be recognised 
out of these several. layers as being 
socially and educationally backward. 
24. 
the Backward Classes Committee to 
the State of Jammu and Kashmir it is 
stated that agriculture is the main 
stay of the State’s economy. 90% of 
the population depends for its living 
on land. See: Chapter IV, Para 38 of 
the Report. Therefore, the problem 
of social backwardness in the State, 
as elsewhere, is the problem of rural 
India. Nevertheless so much has been 
accomplished during the Past 25 years 
for the amelioration of the conditions 
of the rural population that rural India 
of a past generation has no relevance 
today. - Facilities for educaticn which 
were practically non-existent a genera- 
tion ago are now available at the 
villagers’ door-step. In a former age 
it was only the fortunate few who got 
through Secondary education because 
of paucity of teaching institutions, 
’ but now the rural areas are studded 
with Secondary Schools at compara- 
tively easy distances. Except in whol- 
ly inaccessible areas, even colleges are 
established not far from the rural 
population. There is hence a growing 
sector in the village population which 
firmly believes in education es an in- 
strument of social advancement and 
more and more of them are receiving 
education in these institutions. As a 
matter of fact, the concept cf educa- 
tion as a cardinal element in social 
equipment has so much permeated 
these sectors that it is almost the 
measure of social advance they have 
made recently. However, side by 
side with these sectors there are still 
some sectors of the population which 
show extreme apathy towards educa- 
tion due to age-old customs and habits 
of living, fostered by poverty, igno- 
rance, superstition and prolonged 
Social suppression. The interests of 
these sectors must very naturally be 
the prime concern of the State. In- 
deed all sectors in the rural areas de- 
serve encouragement but whereas the 
former by their enthusiasm for educa- 
tion can get on without special treat- 
ment, the latter require to be goaded 
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into the social stream by positive eff- 
orts by the State. That accounts for 
the raison-de-tre of the principle ex- 
plained in Balaji’s case, 1963 Supp 1 
SCR 439 = (AIR 1963 SC 649) which 
pointed out that backward classes for 
whose improvement special provision 
was contemplated by Article 15 (4) 
must be comparable to Scheduled 
castes and Scheduled tribes who are 
standing examples of backwardness 
Socially and educationally. If those 
examples are steadily kept before the 
mind the difficulty in determining 
which other classes should be ranked: 
as backward classes will be considerab= 
ly eased. . 


; 25- The failure to grasp this 
fundamental requirement has distorte 
ed investigations of those who plum= 
ped for special reservations for com= 
munities which comprised both ad- 
vanced and backward groups. 
In (1964). 6 SCR 368 = (AIR 1964 SC 
1823). Subba Rao, J. (as he then was) 
speaking for the majority, discarded 
caste as the dominant criterion in tha 
following words at page 388: 


“Tt may be that for ascertaining 
whether a particular citizen or a group 
of citizens belong to a backward class 
or not, his or their caste may have 
some relevance, but it cannot be either 
the sole or the dominant criterion for 
ascertaining the class to which he of 
they belong. 

This inerpretation will! carry out 
the intention of the Constitution ex” 
pressed in the aforesaid Articles. Fè 
helos the really backward classes in~ 
Stead of promoting the interests of in- 
dividuals or groups who, though they 
belong to a particular caste a majority 
whereof is socially and educationally 
backward, really belong to a class 


. which is socially and educationally ad~ 


var.ced. To illustrate, take a caste in a 
State which is numerically the largest 
therein. It may be that though a majo- 
rity of the people in that caste are so- 
cially and educationally backward, an 
effective minority may be socially and 
educationally far more advanced than 
ancther small -sub-caste the total 
number of which is far less than the 
said minority. If we interpret the ex~ 
pression “classes” as “castes”, the 
object of the Constitution will be 
frustrated and the people who do not 
deserve any adventitious aid may gel 
it to the exclusion of those who really 
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deserve. This anomaly will not arise 
if, without equating caste with class, 
caste is taken as only one of the con- 
siderations to ascertain whether a per- 
son belongs to a backward class or not. 
On the other hand, if the entire sub- 
caste, by and large, is backward, it 
may be included in the Scheduled 
Castes by fcllowing the appropriate 
procedure laid down by the Constitu- 
tion.” 


26. In identifying backward 
classes, therefore, one has to guard 
oneself against including therein sec- 
tions which are socially and education- 
ally advanced because the whole 
object of reservation would otherwise 
be frustrated. In this connection it 
must also be remembered that State 
resources are not unlimited and, fur- 
ther the protection given by special 
reservation must be balanced against 
the constitutional right of every citizen 
to demand equal opportunity. More- 
over, where appointments and promo- 
tions to responsible public offices are 
made, greater circumspection would 
be required in making reservations 
for the benefit of any backward class 
because efficiency and public interest 
must always remain paramount. It is 
implicit inthe idea of reservation that 
a less meritorious person is to be pre- 
ferred to another who is more meritori- 
ous, i 


. 24. The Jammu and Kashmir 
Scheduled Castes and Backward Classes 
Reservation Rules, 1970 are comprised 
of 5 parts. Part I contains 6 Chapters 
and Rule 3 says that the permanent 
residents of the State belonging to the 
categories of persons in -these six 
Chapters are declared as socially and 
educationally backward classes of 
citizens. 
tions which are regarded as traditional 
occupations and Rule 4 says that every 
person whose traditional occupation is 
one of the 62 mentioned therein must 
be regarded as a person belonging to 
the backward class. Chapter II men- 
tions 23 social castes, and persons be- 
fonging to these social castes are regard- 
ed as backward. Chapter III describes 
small cultivators as backward. 
Chapter IV groups low paid pensioners 
as backward. Chapter V puts resi- 
dents in an area adjoining the ceasefire 
line inthe backward class. Chapter VI 
Specifies some areas in the State as 
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“bad pockets” and every person be- 
longing to that area is to be regarded 
as belonging to the backward .class. 
We are not directly concerned with the 
other parts of these rules. Objection is 
taken by Mr. Sen, on behalf of the 
petitioners, to the several types of 
backward classes designated under the 
rules and also to the peculiar manner 
in which the definitions have been 
framed. 


28. Chapter T gives the class 
designated by traditional occupations. 
In all about 62 occupations have been 
identified as traditional. They follow 
closely the classes’ designated as 
traditional occupational classes by the 
Committee in Chapter XIV of its re- 
port. In Para 124 the Committee has 
stated that with a view to sorting out 
backward classes from others the claim 
of each and every occupational and in- 
dustrial category listed in the census 
report of 1961 had been carefully exa- 
mined and it is obvious that the list of 
traditional occupations is made as ex- 
haustive as possible. A class can be 
identified on the basis of traditional 
occupation, A traditional occupation 
means an occupation followed in a 
family in which it is handed down by 
an ancestor to his posterity. If there 
isasection ofthe population following 
an occupation of that description that 
section can be regarded as a class. 
Such occupations are generally occupa- 
tions in which some special skills. are 
necessary like those of an artisan or 
a craftsman. It is contended by Mr. 
Sen that though 62 occupations have ' 
been mentioned as traditional occupa- 
tions a good many of them are not 
really traditional occupations and with 
regard to others there has been no in- 
vestigation in depth as to whether 
they are traditional occupations or not. 
It is also contended by him that the 
definition of ‘traditional occupation’ 
given in the rules actually distorts the 
whole picture because whether the 
father of the person claiming reserva- 
tion follows the traditional occupation 
or not, he becomes entitled to be con- 
sidered as of the class if his grand- 
father. did. 


29. There is no doubt that a 
large number of occupations mention- 
ed in the list is capable of being fol- 
lowed as a traditional occupation. But 
some of them, at least, do not deserve 
to be called traditional occupations. 
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Take for example an “agricultural 
labourer”. We have grave doubts if 
agricultural labour can be regarded as 
a traditional occupation. The occupation 
is seasonal and, as is well-known, it is 
the last refuge ofthe landless unskill- 
ed labourer who has no other source 
of employment in the rural communi- 
ty. Indeed, if any one deserves spe- 
cial consideration -it is the agricultural 
labourer, but the objection is to its 
identification as a traditional occupa- 
tion. An agricultural labourer is just 
a labourer whose services are utilized 
wherever unskilled labour is required. 
‘In fact he is the source material for 
hamals and _ the  like-occupations 
which merely require physical stren- 
gth and capacity to work. Similarly it 
would be difficult to say that the fol- 
lowing occupations are traditional oc- 
cupations: 


(5) Bearer, boy, waiter. 

(7) Book binders. 

(11) Cook. 

` (20) Grass seller 

(21) Hawkers, pedlars 

(23) Load carriers. 

(29) Old garment sellers. 

(48) Watch repairers. 

(51) Grocers in rural areas. 

(53) Milk-sellers in rural areas. 

(58) Vegetable sellers in rural 

areas. 
(62) Drivers of Tongas and other 
animal driven vehicles. 

All these occupations do not require 
special skills developed by tradition 
and can be resorted to by anybody 
with the requisite resources. Then 
again at serial nos. 34 and 56 we have 
a category of priestly classes who, 
though following a traditional profes- 
sion can hardly be regarded as 
socially and educationally backward. 
We, therefore, think that there must 
be a proper revision of the traditional 
ee to fall properly under 
rule 4. 


30. But the most serious ob- 
jection is to the artificial definition 
given in rule 2 (j). The “traditional oc- 
cupation” in respect of a person means 
the main occupation of his living or 
late grandfather and does not include 
casual occupation. This would mean 
that if a person wants the special ad- 
vantage as a member of the back- 
ward class it is enough for him to 
show that his grandfather was fol- 
lowing a traditional occupation. His 
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father may not be following the tradi- 
tional occupation at ell. He might have 
given it up to follow some other oc- 
cupation or trade. It is not enough, if 
is contended, that a traditional occupa- 
tion was foltowed by the grandfather 
but that the occupation should have 
descended to his son also so that af. 
the date when the grand-son is asking 
for the benefit of reservation the tra~ 
ditional occupation must be still in 
the family and continues to be the 
living of the family. There is great 
force in this contention. If the father 
of the person who claims special 
treatment under Articles 15 (4) and 
16 (4) has given up his low income oc- 
cupation and become a trader or a Gov= 
ernment servant it will be wrong to 
give the person the special benefit 
merely on the ground that his grand- 
father was following a certain tradi~ 
tional occupation. It was against such 
misuse that the Committee had issued 
a warning in para 129 of its report. 
It observed: 

“While making the foregoing 
provisions, every possible care should 
be taken by the State to ensure that 
the benefit of such provisions is avail- 
ed of only by those who are bona fide 
members of the classes declared back- 
ward and not by imposters.” As al- 
ready stated it is quite open to ‘the 
State to declare that persons belong- 
ing to low income families following 
a traditional occupation should he 
regarded as persons belonging to a 
backward class if, on the whole, that 
class is socially and educationally 
backward. But it is equally essential 
that at the time when a person belong- 
ing to that class claims the special 
treaiment his family must be still fol- 
lowing the traditional occupation: 
Since the rule does not completely en~ 
sure this it is likely to be abused and . 
*the real person for whose benefit the 
rule is made will not get the benefit. 
The rules, therefore, pertaining ‘to tra- 
ditional occupations must be suitably 
revised. 

3i. Chapter If deals with some 
23 low social castes. The Committee in 
Chapter XIII had identified the first 
19 out of them and stated that these 
castes are considered inferior in society ~ 
as tne service which they render carry 
a stigma in it. They suffer from social 
disabilities and both educationally and 
economically they are extremely back- 
ward. The last four castes in Rule 5 
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have not been mentioned in Chap- 
ter XIII of the report. It is not also 
known on what basis they have been 
included as socially and educationally 
backward. There may be good rea- 
sons for the State Government to do 
so, but we have no material before us. 
As at present advised therefore, we 
are not prepared to proceed on the 
basis that serial nos. 20 to 23 are back- 
ward classes. 


32. Chapter IIT identifies culti- 
vators of Iand with small holding as a 
backward class. The limits of his hold- 
ing differ according to the type of 
land cultivated and the region in 
which such land is situated. The culti- 
vator may be an owner or a tenant. 
He may even be a non-cultivator pro- 
vided he wholly depends on land for 
his livelihood. The cultivator is desi- 
gnated as a class on the basis of the 
recommendations made by the Com- 
mittee in Chapter XII of its report. 
The reasons given by the Committee 
go to show that the overriding consi- 
deration was economic. A class, as al- 
ready observed, must be a homogene- 
‘ous social section of the people with 
common traits and identifiable by 
some common. attributes, All that can 
be said about the cultivators is that 
they are persons who cultivate land or 
live on land, and the simple accident 
that they hold land below a certain 
ceiling is supposed to make them a 
class. In such a case the relevance of 
social and educational backwardness 
takes a subordinate place. In some 
areas as in Kashmir valley the ceiling 
for a cultivator is 10 Kanals of irrigat- 
ed land. If a cultivator holds 10 Ka- 
nals of land or less he is to be regard- 
ed as backward ie. to say socially 
and educationally backward. But if 


his own brother living in the same vil- - 


lage owns half a kanal more than the 
ceiling he is not to be considered back- 
ward. This completely distorts the 
picture. It will be very difficult to say 
that if a person owns just 10 kanals 
of land he should be considered socially 
and educationally backward while his 
brother owning half a Kanal more 
should not be so considered. The error 
in such a case lies in placing econo- 
mic consideration above considerations 
which go to show whether a particular 
class is socially and educationally 
backward. The same error is repeated 
in Chapter IV wherein the dependant 
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of a pensioner is supposed to belong 
to the backward class if such pensio- 
ner had retired from certain Govern- 
ment posts mentioned in Appendix I 
and if the maximum of the scale of 
pay of these posts did not exceed 
Rs. 100/- p.m. They also included de- 
fence service pensioners of the ranks 
of sepoy, Naik Havaldars ete. This 
again is based upon the recommenda- 
tion of the Committee which in Chap- 
ter XI of the report says “Among 
others, representatives of pensioners 
also called on the Committee and ex- 
plained the difficulties faced by them 
because of being in receipt of a meagre 
income in the shape of pensionary em~ 
oluments. The memorialists contend- 
ed that they cannot keep pace with the 
ever-rising price index as rates of pen- 
Sion have remained static and have 
not been enhanced as is being done 
from time to time in the case of Gov- 
ernment servants in regular service. 
It was further argued that they could 
ill afford to spare any part of their 
meagre earnings for the education of 
their children.” The Committee felt 
that these pensioners deserve on these 
grounds to be shown consideration as 
backward classes because most of them 
held class IV or similar posts. Ex- 
servicemen who fall in this class are 
about 90,000 and civil posts pensioners 
are about 15,000. It is difficult to say 
that these pensioners are a class in 
the sense that they are a homogeneous 
group. They are an amorphous section 
of Government servants who by the 
accident of receiving Rs. 100/- or less 
as pay at the time of retirement or 
being ex-servicemen of certain grades 
are pushed into an artificially created 
body. It may be that they belong to 
class IV or similar grade service of 
the State. But that is not the test of 
their social and educational backward- 
ness, In days when sources of em~ 
ployment were few, many people 
though socially advanced might have 
accepted low paid jobs. Some of them 
may have failed to make the educa- 
tional grade and were hence forced by 
necessity to accept such low paid jobs. 
Some others might have pre-maturely 
retired from posts carrying the scale 
referred to above. The accident, there- 
fore, that they belong to a section of 
Government servants of certain cate- 
gory is no test of their social back- 
wardness. The test breaks down if the 
position of a brother of such a pen~ 
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sioner is considered. If the brother, 
also a Government servant, has the 


misfortune of retiring when holding a 
post the maximum of which was 
Rs. 105/- he was liable to be regarded 
as not socially and educationally back- 
ward when, in all conscience, so far as 
the two brothers are concerned they 
-remiin on the same social level. 
Another brother who is privately em- 
ployed and retires from service with- 
out any pensionary benefits would not 
be entitled to be classed as backward 
under the test. These anomalies arise 
because of the artificial nature of the 
group created by the Committee. If all 
the brothers are socially and educa- 
tionally backward, you will be differe- 
ntiating between them by calling some 
more backward and others less back- 
ward, a thing not permitted by Bala- 
js case. 1963 Supp (1) SCR 439 = 
(AIR 1963 SC 649). There is, therefore, 
substance in the contention of Mr. Sen 
that the Committee has created these 
two artificial groups of “cultivators” 
and “pensioners” for the purpose of 
affording certain benefits under the 
Constitution instead of identifying 
socially and educationally backward 
classes. 


33. Chapters V & VI of tħe 
Rules identify residents of certain areas 
as backward. In Chapter V the resi- 
dents of certain villages mentioned in 
Appendix II are considered as back- 
ward, these villages being within five 
miles ofthe ceasefire line. In Chap. VI 
some areas in the State are regarded 

as “bad pockets” and all the residents 
of those areas are stated to be back- 
ward. ‘These two Chapters incorporate 
the recommendations made by the 
Committee in Chapters X and IX res- 
pectively of the report. Chapter IX 
relates to “bad pockets”. 10 such bad 
pockets have been identified by the 
Committee and cover 696 villages in 
certain Districts and Tehsils far away 
in the interior. The population of 
these areas according to 1961 census 
was about three lakhs. The Committee 
reports as follows: 


“There are, for instance well 
known rather notorious backward 
areas which have to be treated dif- 
ferently from the rest of the State. 
There are others which because of 
difficult terrain, inaccessibility and 
absence of vehicular communications 
still retain their primitive character. 
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There are still some otħers which suf- 
fer from deficient production on ac- 
count of soil being rocky and sandy 
and irrigation facilities being scanty 
and inadequate. Besides these, there 
are areas where due to non-availability 
of electric power, industrial develop- 
ment even on the scale of cottage 
industry has yet to come into exist- 
ence. There are certain areas which 
combine all or some of these charac- 
teristics.” 

Ten such pockets were then examined 
in detail and the Committee came to 
the conclusion that owing to lack of 
communication, inaccessibility, lack 
of material resources and the like the 


. residents of these areas are living in 


almost primitive conditions and they 
are all socially and educationally back- 
ward. The civilizing influence of mo- 
dern life is yet to reach them. These 
areas are carefully mapped. They are 
situated in the recesses of inaccessible 
mountains which have primarily led 
to the residents therein being almost 
in a primitive state. The population is 
about 8% of the total population of 
Jammu & Kashmir and, in our opinion, 
there is no serious difficulty in regard- 
ing the residents of these areasas being 
bacxward. ‘Similar considerations ap- 
ply to areas adjoining the ceasefire 
line. They comprise about 179 vil- 
lages with a population of about a 
lakh. The difficulties of their situation 
near the ceasefire line for the last 25 
years seem to have contributed to this 
area being cut off from the main 
stream -of life. The Committee noticed 
that the difficulties inherent in the 
living conditions in these areas had 
inevitably lead the inhabitants of 
these areas living in economic and 
educational backwardness. There are 
restrictions on their free movement 


- and they have to remain indoors after 


sun set. The male members cannot 
leave their villages in search of live- 
lihcod elsewhere for fear of their 
wives and children being left behind 
unprotected. The land is unproductive, 
no investments could be made in the 
land because of the nearness of the 
ceasefire line. Raids aceompanied by 
cattle lifting and damage to property 
are not uncommon. Loss of life also 
takes place occasionally. The in- 
hakitants find it equally difficult to 
pursue their traditional arts and crafts. 
The effect of all these contributory 
factors have kept these areas, in so 
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far as social and educational progress 
is concerned, very much behind the 
rest of the State. We thus find that 
special reasons have been given by 
the Committee why it considered these 
areas socially and educationally back- 
ward, and since the classification is 
not made merely on the ground of 
place of birth, we do not think that 
there is any serious objection to 
regard the residents of the bad pockets 
and the ceasefire areas as socially and 
educationally backward. But Rules 10 
and 12 have been so framed that the 
advantage is likely to be misused by 
imposters. A person wanting the ad- 
vantage of reservation would be 
regarded as belonging tb these areas 
if his. father is or has been resident 
of the area for a period of not less 
than 10 years in a period of 20 years 
preceding the year in which the certi- 
ficate of backwardness is obtained. 
The rules do not insist that either the 
father or the son should be a resident 
of the area when the advantage is 
claimed. Nor does it require that the 
son should have his earlier education 
in these areas to ensure that he and 
his father are permanent residents: of 
that area. Any trader or Govern- 
ment servant from outside who is 
residing for about 10 years in these 
areas within 20 years of the date when 
the advantage is claimed would be 
entitled to be regarded as belonging to 
the backward class. In order that the 
benefit may go to the residents of 
these areas, (fovernment ought to 
frame rules with adequate safeguards 
that only genuine residents will get 
the advantage of special reservation 
and not outsiders. As the rules stand, 
outsiders who, in the course of their 
trade or business happened to live in 
these areas for 10 years out of past 
20 years would be able to claim the 
benefit. This loophole must be plugged 
and till that is done the production of a 
certificate from the Tehsildar as to 
the backwardness of any person would 
be of little value. 

_ 84 We have shown above the 
defects in the rules which purport to 
identify certain residents of the State 
as backward. Till the defects are 
cured the rules are not capable of be- 
ing given effect to. 

3 In view of the above find- 
ings the selections made by Depart- 
mental Promotion Committee have to 
be set aside, 
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36. Tt is very unfortunate 
that this controversy is going on from 
1965. The net result of it has been 
to deprive Schools of their Head 
Masters. There can be no doubt alse 
that on account of various changes 
effected during the past years, consider- 
able damage must have been done to 
Overall discipline in the Schools. The 
Rules of 1969 provide for promotions 
to the posts of Head Masters and Tehsil 
Education Officers by Selection. There- 
fore, it is essential that these selections 
must be made on a_ proper basis. 
That will take some time. In the 
meantime the Schools must have a 
proper administrative set up and we, 
therefore, propose an interim arrange~ 
ment. Since the selections made on 
the basis of the present backward 
class reservations rules are illegal 
and it would take some time before 
those rules are properly revised the 
State may consider the suggestion whe- 
ther all the posts which are now vacant 
may not be filled by selections under 
the Rules of 1969 and appropriate re- 
servations in favour of backward 
classes be made for future vacancies 
as they occur after the backward 
class reservation rules are properly re- 
vised. Accordingly, the following 
directions are given as a result of our 
findings in the three petitions: 


(1) All those Head Masters and 
Tehsil Education Officers who have 
been confirmed as such ot promoted 
to yet higher posts with effect from 
the date prior to the filing of the Writ 
Petn. No. 107 of 1965 = (1969) 1 SCR 
103 = (ATR 1969 SC 1) (Triloki Nath 
Tikoo’s case) will not be affected by the 
orders passed in these cases. 


(2) The cases of all other teachers 
including those who were officiating 
as Head Masters and Tehsil Education 
Officers and are eligible for promo- 
tion shall be reviewed in a proper 
selection made in accordance with the 
1969 rules. Interviews shall not be the 
only test. The character rolls and the 
confidential records shall be taken into 
due consideration. If in any case the 
same are not available, a report or 
reports should be obtained from autho- 
rities who had opportunity to observe 
the teachers’ performance and charac- 
ter, 

(3) Pending selection as per (2) 
above, the following interim’ arrange- 
ment for filling the vacant posts of 
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Head Masters and Tehsil Education 
Officers is directed: 

(ay Those Head Masters and Tehsil 
Education Officers who were officiating 
as such since prior to the filing of Writ 
Petition No, 107 of 1965 (Triloki Nath 
Tikoo’s case) and whose appointments 
had not been set aside as invalid in 
that Writ Petition or Writ Petn. No. 
108 of 1969 = (reported in AIR 1971 
SC 2206) (Makhanlal’s case) will be 
restored to the position they held be- 
fore the filing of Writ Petn. No. 107/65; 

(b) The remaining vacant posts of 
Head Masters and Tehsil Education 
Officers will be filled by those selected 
in 1971 interviews, provided that each 
one of those selected had obtained at 
least 50% marks from the Depart- 
mental Promotions Committee and 
50% marks from the Expert. As be- 
tween them, seniority will be respected. 

(c) If in spite of following (b) above 
all the vacancies are not filled the re- 
maining vacancies shall be filled by 
teachers in jorder of their seniority. 

37. The petitioners in the three 
petitions shall get their ccsts from 
respondent No. 1 (the State) in one 
set, of hearing fees. 

Petitions allowed. 
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Jose, Appellant v. The State of 
Kerala, Respondent. 

Criminal Appeal No. 99 of 1972: 
‘D/-10-1-1973. 

Index Note:— (A) Penal Code, 
S. 300 — Murder — Evidence and 
proof — Conviction for murder can be 
based on the honest and trustworthy 
festimony even of a single witness — 
(X-Ref: Evidence—Appreciation of). 

(Para 5) 

Index Note:— (B) Penal Code, 
S. 302 — Murder — Sentence — Co- 
accused awarded life imprisonment — 
Part played by accused not greater than 
that of co-accused—-Sentence of death 
reduced! to life imprisonment. (Para 8) 

The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.:— The first 
accused. in this appeal, by special leave 
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challenges the judgment and order 
dated 19-8-1971 of the High Court oï 
Kerala confirming hbis conviction for 
an offence under Section 302, Indian 
Penal Code as well as the sentence of 
deazh imposed upon him for the said 
offence. The appellant, along with 
four others, was tried by the learned 
Sessions Judge of Trichur for an off- 
ence under Sections 302, 143 and 201 
of the Indian Penal Code. The charges 
against the accused were that on April 
13, 1970, at about 11.00 p. m. they 
formed themselves into an unlawful 
assembly with the common object of 
committing the murder of one Diva- 
karan Nair and to cause disappearance 
of evidence punishable under Sec- 
tion 143 and that on the same day all 
of them, with the intention of com- 
mitting the murder of the said Diva- 
karan Nair, beat and fisted him and 
threw him in the courtyard of the house 
of the appellant and thereby caused 
his death. It is further alleged that 
the appellant and the second accused 
tied the hands and feet of the said 
Divakaran Nair and that the appel- 
lant poured poison into his mouth 
with the intention of causing his death 
and, with a view to cause evidenca 
of the offences committed by them to 
disappear, they carried the body of 
Divakaran Nair and left it near tha 
railway line. 


2. The prosecution case was 
that the appellant with the help cf 
the other accused and P. W. 4 was 
running a brothel in his house situat- 
ed on the Trichur Shoranur road. On 
April 13, 1970, the deceased, Divakaran 
Nair, visited the brothel and spent a 
couple of hours with P. W. 4. As 
Divakaran Nair overstayed the 
stipulated period, the appellant and 
the other accused got annoyed 
and, after beating and fisting 
Divakaran Nair, carried him from the 
roam and threw him in the courtyard. 
After tying the hands and feet of 
Divakaran Nair, with the help of the 
other accused, the appellant poured 
poison into his mouth and all of them 
earried the body of Divakaran Nair 
and left it near the railway line. As 
a result of being thrown on the ground 
Divakaran Nair sustained injuries 
to the skull and he died shortly 
thereafter. 


3. The .prosecution relied on 


= the evidence of P. Ws, 3, 4, 7 and 9 as 
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well as tħe statements of two other 
persons evidenced by Exts. P-25 and 
P-26. The learned Sessions Judge 
accepted the above evidence and held 
that the appellant and the three other 
accused had together attacked Diva- 
karan Nair and threw him on the 
ground which caused him an injury 
to the skull as a result of which he 
died. and hence, it was further heldi 
that the said accused were guilty of 
an offence punishable under Sec- 
tion 302. The learned Sessions Judge 
further held that the administration 
of poison by the appellant to the de- 
ceased was also an offence under Sec= 
tion 302. The learned Sessions Judge 
sentenced the appellant to death. How- 
ever, the other three accused were 
sentenced to life imprisonment. The 
fifth accused was, however, found 
guilty only of the offence under Sec- 
tions 143 and 201 and was sentenced 
to rigorous imprisonment for three 
months and one year respectively. 
Though the appellant and accused 2 
to 4 were also found guilty of the 
offences punishable under Sections 143 
and 201, Indian Penal Code, no sepa- 
rate sentences were passed for those 
offences. The High Court, on appeal 
by all the accused, agreed with the 
findings of the Trial Court and confirm- 
ed their conviction and also the sent- 
ence. 

As mentioned earlier, only 
the first accused has come to this 
Court and the other accused are not 
before us. Mr. Ramachandran, ap- 
pearing as amicus curiae counsel for 
the appellant, has attacked the finding 
of guilt recorded against his client both 
by the learned Sessions Judge and the 
High Court. 

5. The first contention of Mr. 
Ramachandran was that almost all the 
witnesses have turned hostile and ulti- 
mately the conviction has been rested 
substantially on the evidence of P. W. 3. 
According to the learned counsel it is 
not safe to base a conviction for murder 
on the testimony of a single witness. 
We are not inclined to accept this 
contention of Mr. Ramachandran. 


There is no impediment in law in a 


conviction being based upon the testi- 
mony of a single witness provided 
the Courts come to the conclusion that 
his evidence is honest and trustworthy. 
But this contention need not detain us 
now, because, as we will presently 
show, the Courts have taken into 
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account other items of evidence also, 
It is no doubt true that some of the 
witnesses have turned hostile, but 
it is clear that those witnesses have 
deliberately gone behind the statements 
made to the Police with a view to help 
the accused. Another point to be 
borne i in mind is that the incident, hav- 
ing taken place in a brothel, the evi- 
dence that will be forthcoming will 
only be of that quality which is ex- 
pected under the circumstances. The 
deceased was left in the house of the 
appellant at about 9.00 p. m. on April 
13, 1970, as clearly borne out by the 
evidence of P.W. 5, the taxi driver. 
Regarding the actual occurrence, the 
evidence of P. Ws.3 and4 and 
statements Exts. P-25 and P-26, 
very material. P. W. 4 was 
mittedly one of the inmates of 
the brothel and it was with her 
that the deceased spent a couple 
of hours. According to her, the de~- 
ceased engaged her for two hours at 
about 9.00 p.m. on April 13, 1970. 
After a couple of hours, the appellant 
and accused 2 to 4 forcibly enterred the 
room by removing the door frame and 
all of them beat and fisted the deceas- 
ed. The deceased was carried by 
being bodiy lifted by all the four accus- 
ed, taken out of the room and thrown 
in the courtyard. His hands and feet 
were tied by the accused and the 
appellant poured poison into his 
mouth. After this, all the accused 
carried the body of the deceased out 
of the house. P. W. 3, who came to 
visit the brothel in the company of 
one Vasu, has also given evidence to the 
effect that he heard Divakaran Nair 
shouting ‘Do not kill me’, He saw the 
appellant and the three accused carry- 
ing the deceased from the room and 
throwing him in the courtyard and 
the appellant pouring some liquid 
into his mouth. Exhibit P-25 is the 
Statement given by Vasu and exhibit 
P-26 is the statement given by one Kri- 
shnan who was staying in the adjoin- 
ing house. In both the statements 
Vasu and Krishnan have substantially 
given the same version as P. W. 3. 
Apart from these items of evidence, 
both the Courts have also relied on 
the testimony of P. Ws. 7 and 9. As 
evidence of all these witnesses have 
been accepted by both the Courts and 
as we agree with their appreciation of 
the evidence, the criticism of,the coun- 
sel that the conviction is based only on 
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the evidence of P. W. 3 is not correct. 
We have already pointed out that even 
if there has been only one solitary 
witness, namely P. W. 3, the con- 
viction cannot be said to be bad pro- 
vided that evidnce was considered to 
be truthful, honest and acceptable. 
In view of the large volume of evi- 
dence mentioned above, the finding of 
the two Courts holding that the appel- 
lant, along with the other three accus- 
ed beat the deceased and threw him 
into the courtyard and that the appel- 
lant also poured poison into his mouth 
is correct. Thus the participation of 
the appellant in the incident is amply 


established. 
6. The second contention of 
Mr. Ramachandran is that the Courts 


have committed an error in law in 
treating the . evidence given by Vasu 
and Krishnan in the committal Court 
as substantive evidence at the trial. 
We are not inclined to agree with this 
contention either. Even without these 
two statements, as pointed out by us 
earlier, there are various other items 
of evidence implicating the appellant. 
Anyhow we will also indicate that the 
Courts have not committed any error 
in treating these statemens as sub- 
santive evidence at the trial. The 
statement of Vasu, who accompanied 
P. W. 3 when the latter visited the 
brothel on the night.in question, is 
Ex. P-25. The statements of Krishnan, 
the neighbour of the accused, is Ext. 
P-26. Both-the statements were treat- 
ed as substantive evidence in the Ses- 
sions Court under Section 33 of the 
Evidence Act on the ground that this 
presence cannot be obtained without 
an amount of delay and expense, which 
under the circumstances of the case. the 
Court considers unreasonable? The 
evidence of the Investigating Officer, 
P. W. 34, which has been discussed by 
both the Courts shows that at the time 
of trial, Vasu had left for Coorg and 
he was not available. It was not possi- 
ble to serve summons on him and 
even a non-bailable warrant issued by 
the Court was returned with the en- 
dorsement ‘not available’. Under those 
circumstances, the Jearned Sessions 
Judge brought on record the statement 
‘made by Vasu before the committal 
Court as substantive evidence and 
marked the same as- P-25. Similarly 
regarding Krishnan, it was in evidence 
that he was laid up with paralysis at 
the relevant time and was not in a 
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position to attend the Court and give 
evidence. The learned Sessions Judge 
marked his deposition before the Com- 
mittal Court as Ext. P-26 and treat- 
ed it as substantive evidence. The 
High Court also has considered this 
matter and upheld the order of the 
Sessions Court treating these two 
items as substantive evidence under 
Section 33 of the Evidence Act. We 
are in entire agreement with the dis~ 
cussion of the High Court on this as- 
pect. Therefore, this contention also 
will have to be rejected. 


T. The third contention of Mr, 
Ramachandran was that the medical 
evidence does not establish that 
death in this case was caused by poison 
and, therefore, the appellant cannot 
be found guilty of murder. Here again, 
it is not possible for us to accept this 
contention. Both the learned Sessions 
Judge as well as the High Court have 
found the appellant guilty of the off- 
ence of murder under Section 302 and 
in recording this finding they have no 
doubt also taken into account the act 
of the appellant pouring poison into 
the mouth of the deceased. Mr. Rama- 
chandran, however, is well founded 
in his contention that the medical evi~ 
dence does not establish that death in 
the present case was due to poisoning. 
This aspect has missed the attention 
of both the Courts when they proceed- 
ed on the basis that the evidence on 
record establishes death being caused 
by poisoning also. In the post-mortem 
certificate, Ext. P-21, the doctor, P. W. 
18, has given the cause of death as (1) 
shock and haemorrhage due to frac- 
ture of base of skull and (2) poisoning. 
P. W. 18 has added a note to the effect 
‘opinion reserved pending result of 
chemical examination’, The doctor 
at that stage was not in a position to 
categorically give an opinion that the ’ 
death was due to poison also. The - 
Chemical Examiner, P. W. 17, in his 
certificate, Ext. P-19, has stated that 
endrin, a poisonous chlorinated cyclic 
Hydro-Carbon was detected in the 
viscera, in the stomach contents and 
liver, spleen and kidney. When the 
doctor has reserved his opinion cn 
the question of death by poisoning in 
Ext. P-21, one would have expected 
the prosecution to have got further 
clarification when P. W, 18 was be- 
ing examined, We have gone through 
the evidence of P. W. 18 and the im-= 
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pression left in our mind is that his 
evidence is very conclusive on this 
aspect. The sum and substance of 
his evidence is that endrin is a poison 
and that it will cause death if a suffi- 
cient quantity had been consumed. 
But he has admitted that he cannot 
say what quantity of endrin had to 
be administered to cause death. There- 
fore, it is clear that though the appel- 
lant might have poured’a poisonous 
liquid into the mouth of the deceas- 
ed, there is no evidence to hold that 
death in the present case was due to 
poison. 

But the above finding does 
not help the appellant. The evidence 
clearly establishes that Divakaran 
Nair was bodily lifted and thrown 
in the courtyard as a result of which 
he sustained very serious injuries. 
The post-mortem certificate shows that 
Divakaran Nair had sustained as many 
as six injuries and that the left 
frontal bone had suffered a fracture. 
According to the doctor, the injuries 
mentioned in his report, Ext. P-21, 
could be caused by.the victim being 
thrown on a floor. The injury to the 
frontal bone could cause shock and 
haemorrhage leading todeath, In Ext. 
P-2 the doctor has stated that the cause 
of death was shock and haemorrhage 
due to fracture of base of skull. There- 
fore, it is clear that the act of the ap- 
pellant along with the others, in 
throwing Divakaran Nair on the 
ground resulted in his sustaining, 
among other injuries, fracture of the 
left frontal bone which proved fatal. 
Therefore, the conviction of the appel- 
Tant for an offence under Section 302 
is justified. 


8. Mr. Ramachandran finally 
pleaded that the sentence of death 
should not have been imposed on the 
appellant. In our opinion, this con- 
tention has considerable force. Both 
the learned Sessions Judge and the 
High Court have proceeded on the 
basis that the appellant has acted 
in a brutal and callous manner 
when he administered poison to 
Divakaran Nair after the latter 
was thrown on the ground and on 
that ground the imposition of the death 
sentence is quite warranted. We have 
accepted the contention of Mr. Ram- 
chandran earlier that in this case the 
medical evidence regarding death by 
poisoning is inconclusive, and as such 
it has to be ruled out. Therefore, the 
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position is that the appellant was a 
party with accused 2 to 4 in bodily 
lifting Divakaran Nair and throwing 
him on the ground as a result of which 
the latter sustained the fatal skull in- 
jury. But the evidence regarding the 
lifting of. Divakaran Nair and throw- 
ing him on the ground is common not 
only to the appellant but also to ac- 
cused 2 to 4, There is no indication in 
the said evidence that the appellant 
played any greater part in the said act 
than the other three accused. For the 
Same act, accused 2 to 4 have been 
sentenced only to life imprisonment 
and we do not see any reason why the 
appellant for the same part played, as 
accused 2 to 4, should be singled out 
for a different punishment. The sen- 
tence of death was imposed on the ap- 
pellant for his conduct in administer- 
ing poison. Once that circumstance is 
ruled out, the appellant, in our opi- 
nion, should be awarded the same 
punishment as accused 2 to 4. There- 
fore, while confirming the conviction 
of the appellant for the offence under 
Section 302, we set aside the sentence 
of death passed on him and sentence 
him to imprisonment for life. 


9. Subject to the above modifi- 
cation regarding the sentence, the ap- 
peal is dismissed. 

Order accordingly. 
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Jagmohan Singh, Appellant v. State 
of U. P.. Respondent. 

Shyam Narain. Durainandi Thevar 
and Krishna Thevar. Interveners. 

Criminal Appeal No. 173 of 1971. 
D/- 8-10-1972. 

Index Note:— (A) Penal Code 
(1860) Section 302 — Capital punishment 
of death sentence cannot be regarded 
per se as unreasonable or not in the 
public interest — (X Ref:—- Constitu- 
tion of India, Art. 19). 

Brief Note:—~ (A) The provisions of 
Article 19 of the Constitution deal 


*(Criminal Appeal No. 1229 of 1970 
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.with 7 freedoms like freedom of speech 
and expression. freedom to assemble 
peaceably and without arms. ete. but not 
directly with the freedom to live. 
(Para 6) 
Assuming that the right to live is 
basic to the freedoms mentioned in Arti- 
cle 19 and that no law can deprive the 
life of a citizen unless it is reasonable 
and in the public interest. it cannot be 
held that capital punishment as such is 
unreasonable or not reauired in the 
public interest. (Paras 12. 14 and 16) 


Index Note:— (B) Penal Code (1860) 
Section 302 — Provision does not suffer 
from vice of excessive delegation on the 
ground that the legislature has abdicated 
its essential function in not providing by 
legislative standards in what cases the 
judge should pass death sentence — 
(X-Ref:— Constitution of India, Art. 245.) 

Brief Note:— (B) The structure of 
our criminal law which is principally 
contained in the Indian Penal Code and 
the Criminal Procedure Code underlines 
the policy that when the Legislature 
has defined an offence with sufficient 
clarity and prescribed the maximum 
punishment therefor. a wide discretion 
fin the matter of fixing the degree of 
punishment should be allowed to the 
Judge. (Para 20) 


Any exhaustive enumeration of 
aggravating or mitigating circumstances 
is impossible — the admission of which 
emphasizes the view that standardisation 
is impossible. The impossibility of laving 
down standards is at the very core of 
the criminal law as administered in 
India which invests the iudges with a 
very wide discretion in the matter of 
fixing the degree of punishment. That 
discretion in the matter of sentence is 
liable to be corrected by superior courts. 
Laying down of standards to the limited 
extent possible as was done in the Model 
Judicial Code would not serve the purpose. 
The exercise of judicial discretion on 
well-recognised principles. is. in the final 
analysis. the safest possible safeguard 
for the accused. (Para 25) 

Index Note:— (C) Penal Code (1860), 
Section 302 — Provision is not violative 
of. Art. 14 of Constitution on ground that 
unguided and uncontrolled discretion is 
given to judges to impose capital punish- 
ment or imprisonment for life — (X-Ref: 
Constitution of India, Art. 14). 

Brief Note— (C) If the law has 
given to the judge a wide discretion in 
the matter of sentence to be exercised 
by him after balancing all the aggravat- 
ing and mitigating circumstances of the 
crime, it will be impossible to sav that 
there would be at all anv discrimination. 
since facts and circumstances of one case 
can hardly be the same as the facts and 
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circumstances of another, AIR 1955 SC 
191. Dist. (Para 26) 


Index Note:— (D) Penal Code (1860), 
S. 302 — Death sentence is not uncons- 
titutional on the ground that no proce 
dure is laid down by the law for deter- 
mining whether the sentence of death or 
something less is appropriate in the case 
a) (X-Refi:— Constitution of India. Art. 


Brief Note:-— (D) The sentence fol 
lows the conviction. and it is true thaf 
no formal procedure for producing evis 
dence with reference to the sentence is 
specifically provided. The reason is thaf 
relevant facts and circumstances imping- 
ing on the nature and circumstances of 
the crime are already before the court. 
Where counsel addresses the court with 
regerd to the character and standing of 
the accused. they are dulv considered by 
the court unless there is something in 
the evidence itself which belies him or 
the public prosecutor for the State chal- 
lenges the facts. If the matter is relevant 
and essential to be considered. there is 
nothing in the Criminal Procedure Cods 
whizh prevents additional evidence beinz 
taken. (Para 27} 


The Court is principally concerned 
with the facts and circumstances. whether 
aggravating or mitigating. which ars 
connected with the particular crime un= 
der inquiry, All such facts and circums+ 
tances are capable of being proved in 
accordance with the provisions of ths 
Indian Evidence Act in a trial regulated 
by the Cr. P. C. The trial does not coma 
to an end until all the relevant facts ars 
proved and the counsel on both sides 
have an opportunity to address the court. 
The only thing that remains is for tha 
judge to decide on the guilt and punisk- 
ment and that is what Sections 308 (2) 
and 309 (2) Cr. P. C. purport to provide 
for. These provisions are part of the pro- 
cedure established bv law. Hence the 
death sentence imposed after trial in ac- 
cordance with the procedure established 
by law is not unconstitutional under 
Article 21. (Para 28) 


Index Note:— (E) Penal Code (1866), 
Section 302 — Sentence — Pre-meditated 
murder motivated by ill-feeling nurtured 
for years — Death sentence held proper. 


Cr. App. No. 1229 of 1970 and Ref No. 
96 of 1970 (AID, Affirmed. 
(Para 4) 
Cases Referred: Chronological Parag 
(1972) Nos. 69-5003. 69-5030 and 
69-5031. D/- 29-6-1972 (SC of 
America). Furman v. State of ; 
Georgia 3. Gl 


1971.Cri LJ 649 = ATR 1971 SC 
7357. i Narain v. The State 
of U. . g 
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(1971) 28 Law Ed 2d 711 = 402 
U. S. 183. M. C. Gautha v. State 


of California 24 


AIR 1955 SC 19i = (1955) 1 SCR 
1045. Budhan Choudhry v. The 
State of Bihar 26 
AIR 1952 SC 196 = 1952 SCR 
597 = 1952 Cri LJ 966. State of 


Madras v. V. G. Row 8 
943) 321 US 1. Snowden V. 
Hughes 26 


M/s. R. K. Garg. A, K. Gupta. Miss 
Indira Jai Singh. M/s. V. J. Francis and 
R. S. Sharma. Advocates. for Appellant; 
Mr. O. P. Rana. Advocate. for Respon- 
dent. Mr. A. V. Rangam and Miss A. 
Subhashini Advocates. for the State of 
Tamil Nadu: Mr. R. N. Bagra. Advocate 
General for State of Mysore (Mr. M. 
Veerappa. Advocate with him). for the 
State of Mysore. Mr. F. S. Nariman 
Addi. Solicitor General of India (M/s. 
P. Parameshwara Rao and B. D. Sharma 
Advocates with him). for the Attorney 
General: Mr. Bakshi Sita Ram. Advocate 
General for the State of Himachal Pra- 
desh. (Mr. R. N. Sachthey. Advocate 
with him. for Advocate General Hima- 
chal Pradesh: Mr, A. K. Gupta Advocate 
for Intervener (Mr. Shyam Narain) 
M/s. R. K. Jain and R. K. Garg Advocates 
of M/s. Ramamurthi & Co. for Inter- 
veners (M/s. Durainandi Thevar and 
Krishna Thevar.) 


Judgment of the Court was delivered 


PALEKAR, J:— The appellant Jag- 
mohan Singh has been convicted under 
Section 302. IPC for the murder of one 
Chhotey Singh and sentenced to death 
bv the learned Sessions Judge. Shahia-~ 
hanpur. The conviction and the sentence 
are confirmed bv the Allahabad High 
Court. On the appellant coming to this court 
by special leave. special leave was granted 
limited to the question of sentence only. 


2. The short facts of the case are 
that some six or seven vears before the 
present offence. one Shivrai Singh. father 
of Jagbir Singh a cousin of the appel- 
lant. was murdered. The deceased Chhotey 
Singh was charged for that murder but 
was eventually acauitted by the High 
Court. As a result of that murder. there 
was ill-feeling between Chhotev Singh. 
on the one hand. and the appellant and 
Jagbir Singh. on the other. Both of them 
were minors at the time of the murder 
of Shivrai Singh. But by now thev had 
grown up and it is plain from the evi- 
dence that Chhotey Singh’s murder was 
the result of this ill-feeling. Chhoteyv 
Singh was murdered on September 10. 
1969 at about 5.00 P. M. A day earlier. 
there was a quarrel between Jagmohan 
Singh and Jagbir Singh. on the one hand. 
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and Chhotey Singh. on the other, on the 
question of a right to irrigate their fields. 
However. the dispute was settled bv 
persons who reached the spot at the 
time and nothing untoward happened. 
Next dav. however. the appellant armed 
with a country made pistol and Jagbir 
Singh armed with a lathi concealed thems 
selves in a baira field and emerged from 
the same as Chhotey Singh passed by to 
go to his field for fetching fodder. The 
appellant asked Chhotey Singh to stop 
so that the matter between them could 
be settled once for all. Naturally Chhotev 
Singh tried to run away but he was 
chased by the appellant and shot in the 
back. Chhotey Singh fell down after 
running some distance and died. That is 
how the murder was committed. 


_ 3. On the facts and circumstances 
of the case the learned Sessions Judge 
held that the appellant deserved the ex- 
treme penaliv. The High Court. while 
confirming the death sentence. observed 
that there were no extenuating circums-= 
tances and the sentence of death awarded 
to the appellant was just and proper, 
The question is whether this court should 
interfere with the sentence. 

4. Under Section 367 (5) of the 
Criminal Procedure Code as it stood be- 
fore its amendment bv Act 26 of 1955 the 
normal rule was to sentence the accused 
to death on a conviction for murder and 
to impose the lesser sentence of impri- 
sonment for life for reasons to be record< 
ed in writing. That provision is now de- 
leted and it is left to the judicial discre- 
tion of the court whether the death sens 
tence or the lesser sentence should be 
imposed. That discretion has been exerci-+ 
sed concurrently by the Trial Court and 
the High Court and the question is 
whether there are sufficient reasons, for 
this court to interfere with that discre- 
tion. As pointed out bv this court in Ram 
Narain v. The State of U. P. AIR 1971 
SC 757 this court normally does not in- 
terfere with the discretion exercised by 
the High Court on the question of sen= 
tence unless the High Court has disre= 
garded recognised principles in imposing 
the sentence and there has been a failure 
of justice. It cannot be said on the facts 
of this case that there has been any 
breach of the principles governing the 
matter of sentence. The appellant had 
armed himself with a gun and was lving 
in wait for the victim to pass. There was 
no immediate cause. The murder was en- 
tirely motivated by ill-feelings nurtured 
for years. The offence was premeditated. 
On seeing the appellant. Chhotey Singh 
started running awav. but he was chased 
and done to death. In these circumstances, 
it can hardly be said that the High Court 
did not exercise its discretion properly. 
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We are. therefore. not inclined to inter- 
fere with the sentence imposed by the 
High Court. 

5. Mr. Garg appearing on behalf 
of the appellant however. raised the 
question of constitutional impermissibilitv 
of the death sentence for murder. and 
we have to deal with the question at 
some length. In the first place. he con- 
tended. the death sentence. puts an end to 
all fundamental rights guaranteed under 
clauses (a) to (g) of sub-clause (1) of Art. 
19 and. therefore. the law with regard to 
Capital sentence is unreasonable and not in 
the interest of the general public. Second- 
ly. he contended. the discretion invested 
fin the Judges to impose capital punishment 
fs not based on any standards or policy 
required by the Legislature for imposing 
capital punishment in preference to 
imprisonment for life. In his submission. 
this was a stark abdication of essential 
legislative function. and. therefore. sec- 
tion 302-IPC is vitiated by the vice of 
excessive delegation of essential legisla- 
tive function. Thirdly. he contended. the 
uncontrolled and unguided discretion in 
the Judges to impose capital puni ent 
or imprisonment for life is hit by Article 
4 of the Constitution. because two per- 
sons found guilty of murder on similar 
facts are liable to be treated differentlv- 
one forfeiting his life and the other suf- 
fering merely a sentence of life impri- 
sonment. Lastlv it was contended that the 
provisions of the law do not provide a 
procedure for trial of factors and circum- 
stances crucial for making the choice 
between the capital penalty and impri- 
sonment for life. The trial] under the Cri- 
minal Procedure Code is limited to the 
question of guilt. In the absence of anv 
procedure established by law in the ma- 
tter of sentence. the protection given bv 
Art.-21 of the Constitution was violat- 
ed and hence for that reason also the sen« 
tence of death is unconstitutional. 


6. The first submission is based 
on the provisions of Article 19 of the 
Constitution. That Article does not direc- 
tly deal with the freedom to live. It deals 
with 7 freedoms like freedom of speech 
and expression. freedom to assemble 
peaceably and without arms ete. but not 
directly with the freedom to live. It is. 
however. contended that freedom to live 
fis basic to all the several freedoms and 
since the enjoyment of those seven free- 
doms isimpossible without conceding free- 
dom to live. the latter cannot be denied bv 
any law unless such law is reasonable 
and is required in general public interest- 
It was. therefore. contended that. unless 
it was shown that the sentence of death 
for murder passed the test of reasonable- 
mess and general public interest. it would 
not be a valid law. 
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Te We will assume for the pur- 
poses of the present argument that the 
right to live is basie to the freedoms 
mentioned in Article 19 and that no law 
car: deprive the life of a citizen unless 
it is reasonable and in the public inter- 
est. The question. therefore. for our con- 
sideration is whether the law. namely. 
Section 302-IPC which prescribes the 
sertence of death for murder passes the 
above test. 


8. In this connection it would be 
proper to recall the observations of 
Patanjali Sastri. C.J.in State of Madras 
v. V. G. Row 1952 SCR 597 at p 607 = 
(ATR 1952 SC 196): 


“It is important in this context fo 
bear in mind that the test of reasonable- 
ness. wherever prescribed. should be 
applied to each individual statute impug- 
ned, and no abstract standard. or general 
pattern. of reasonableness can be laid 
down as applicable to all cases. The 
nature of the right alleged to have been 
infringed. the underlying purpose of the 
restrictions imposed. the extent and 
urgency of the evil sought to be remedied 
thereby. the disproportion of the imposi- 
tion. ` the prevailing conditions at the 
time. should all enter into the. judicial 
verdict. In evaluating such elusive factars 
and forming their own concevtion of 
wkat is reasonable. in all the circums- 
tances of a given case. it is inevitable 
that the social philosophy and the scale 
of values of the iudges participating in 
the decision should play an important 
part, and the limit to their interference 
with legislative jiudgment In such 
cases can only be dictated by their 
sense of responsibility and self-re- 
straint and the sobering reflection 
that the Constitution is meant not 
only for people of their wav of think- 
ing but for all. and that the maioritv 
of the elected representatives of the 
people have. in authorising the ime 
Position of the restrictions. consider- 
ed them to be reasonable.” The re- 
sponsibility of Judges in that respect 
is the greater. since the auestion as 
to whether capital sentence for mur- 
Ger is appropriate in modern times 
has raised serious controversy the 
werld over sometimes. with emotional 
overtones. It is. therefore. essential that 
we approach this constitutional auestion 
with objectivity and a proper measure 
of self restraint. 


9. The arguments advanced by 
Mr. Garg against death penalty per 
se were practically similar to those 
which were addressed recently to the 
Supreme Court of America in the 
case of Furman v. State of Georgia 
(Nos. 69-5003. 69-5030 and 69-5031 
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decided on June 29. 1972) and obtain- 
ed the assent of two Judges. Mr. 
Justice Brennan and Mr. Justice Mar- 
shall. In that case the Judges were 
invited to reject capital punishment 
on the ground that it violated the 
Eighth Amendment which forbade 
“cruel and unusual punishments”. 
Brennan. J. accepted the validity of 
the challenge in these words: 


“Tf a punishment is unusually 
severe, if there is a strong probabi- 
lity that it is inflicted arbitrarily. if 
it is substantially reiected by con- 
temporary justice and if there is no 
reason to believe that it serves anv 
judicial purpose more effectively than 
some less severe punishment. then 
the due infliction of that punishment 
violates the command of the clause 
that the state may not inflict inhuman 


and uncivilized punishments upon 

those convicted of crimes.” 

Marshall. J. observed as follows: 
“There is but one conclusion 


that can be drawn from ali of this 
— Te. the death penalty is an ex- 
cessive and unnecessary puni ent 
which violates the Eighth Amend- 
ment. The statistical evidence is not 
convincing bevond all doubt. but. it 
is persuasive. It is not improper at 
this point to take judicial notice of 
the fact that for more than 200 vears 
men have labored to demonstrate 
that capital punishment serves no 
purpose that life imprisonment could 
not serve eaually as well. And they 
have done so with great success. Littleif 
any evidence had been adduced to 
prove the contrary. The point has 
now been reached at which deference 
to the legislatures is tantamount to 
abdication of our judicial roles as 
factfinders. Judges. and ultimate 
arbiters of the constitution. We know 
that at some point the 
of constitutionality accorded to legislative 
acts gives wav to a realistic assess- 
ment of those acts. This point comes 
when there is sufficient evidence 
available so that Judges can deter- 
mine not whether the legislature ac- 
ted wisely. but whether it had anv 
rational basis whatsoever for acting. 
We have this evidence before us now. 
There is no rational basis for con= 
cluding that capital punishment is 
not excessive. It therefore violates 
the Eighth Amendment.” 

In another place he observed: 


“I believe that the great mass of 
citizens would conclude on the basis 
of the material already considered 
that the death penalty is immoral 
and therefore unconstitutional.” 
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10. The arguments advanced by 

Garg were intended to persuade 
us to come to the above conclusion on 
the abstract auestion at to whether 
death penalty for murder was con~ 
stitutionally permissible. 


il. It is, however. to be noted 
fn the above case of Nos. 69-5003, 
69-5030 and 69-5031. D/~ 29-6-1972 


(S. C. of America). that though the 
learned Judges by a majority of 5 to 
4 set aside the sentences of death 
with which they were concerned. ff 
was only Brennan and Marshall. JJ. 
who were prepared to outlaw capital 
punishment on the ground that if 
was an anachronism. degrading to 
human dignity and unnecessary in 
modern life. The other three Judges 
namely Mr. Justice Douglas. Mr. Justice 


Stewart and Mr. Justice White 
who formed the majority along 
with Brennan and Marshall. JJ. did 
not take the view that the Eighth 


Amendment prohibited capital punish- 
ment for all crimes and under ll 
circumstances. Mr. Justice Douplas. 
indeed. held that the death penalty 
contravened the Eighth Amendment. 
But his judgment is not capable of 


being read as reauiring the 

abolition of capital punishment. Mr. 
Justice Stewart and Mr. Justice White 
merely concluded that the death 
sentence before them must be sef 
aside because prevailing sentencing 
practices did not comply with the 


Eighth Amendment. The minoritv of 
four Judges (Burger. C. J. Blackmun- 
Powell and Rehnauist JJ.) held that 
death penalty did not contravene the 
Eighth Amendment. Mr. Justice Doug- 


las in reversing the death sentence 
was of the view that “the Eighth 
Amendment required legislatures to 


write penal laws that are even-hand- 
ed. non-selective. and non-arbitrary. and 
to require Judges to see to it that 
general laws are not applied sparselv. 
selectively. and spottily to unpopular 
groups.” As is clear from his iudg- 
ment Douglas. J. was very much ex-+ 
ercised by the fact that the law 
with regard to death penalty was be~ 
ing enforced in a discriminatory 
manner — the victim being mostly the 
poor and the despised. especially, ff 
he was a member of a suspect or 
unpopular minority—obviously meaning 
the Negros. At the end of the iude- 
ment. however. he made it clear thal 
he was not considering in that case 
whether mandatory death nenaltv would 
be constitutional if it was enforced even= 
handedly and in a _ non-discriminatorv 
manner. Mr. Justice Stewart after 
noting that at least two of his brothers 
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{Brennan and Marshall. JJ) had con- 
cluded that the infliction of the death 
penalty is constitutionally impermis« 
sible in all circumstances under the 
Eighth and Fourteenth Amendments 
stated “their case is a strong one. 
But I find ft unnecessary to reach 
the ultimate question they would de- 
cide.” At a later stage he made it 
clear that “the  constitutionalitv of 
capital punishment in the abstract is 
mot. however. before us in’ these cases.” 


Mr. J ustice White stated his opinion: 
“In joining the Court’s judgment. 
therefore. I do not at all intimate 


that the death penalty is unconstitu- 
tional per se or that there is no 
system of capital punishment that 
would comport with the Eighth Amend- 
ment. That question. ably argued bv 
several of my Brethren. is not pre- 
sented by these cases and need not 
be decided.” It will thus be seen that 
although the death sentences in that 
case were set aside by a majority three 
out of five Judges who formed the 
maioritv did not consider it necessary 
to outlaw capital punishment on the 
social and moral considerations which 
prevailed upon the other two Judges 
namely Brennan and Marshall JJ. In 
short, even when the Court was pre-+ 
sented with a wealth of evidence 
compiled by Sociologists and research 
workers in refutation of the necessity 
of retaining capital punishment. only 
two Judges out of nine could be 
persuaded to hold that capital punish- 


ment per se is constitutionally im~ 
permissible, 
12. So far as we are concern- 


ed in this countrv. we do not have. 
fin our Constitution anv provision like 
the Eighth Amendment nor are we at 
liberty to apply the test of reason- 
ableness with the freedom with which 
the Judges of the Supreme Court of 
America are accustomed to apply “the 
due process” clause. Indeed what is 
crue] and unusual may. in conceivable 
circumstances. be regarded as unre- 
asonable. But when we are dealing 
with punishments for crimes as pre- 
scribed by law we are confronted 
with a serious problem. .Not a few 
are found to hold that life imprison- 
ment. especially. as it is understood 
in U.S.A. is cruel. On the other 
hand. capital punishment cannot be de- 
scribed as unusual because that kind 
of punishment has been with us from 
ancient times right unto the present 
day though the number of offences 
for which it can be imposed has con- 
tinuously dwindled. The framers of 
cur Constitution were well aware of 
the existence of capital punishment as 
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a permissible punishmenf under the 
law. For example. Article 72 (1) (ð 
provides that the President shall have 
Power to grant pardons, reprieves. re+ 
spites or remissions of punishment or 
to suspend. remit or commute the 
sentence of any person convicted of 
an offence “in all cases where the 
sentence is a sentence of death”. Arti- 
cle 72 (3) further provides that ‘“Noth~ 
ing in sub-clause (c) of clause (1) shall 
affect the power to suspend. remit or 
commute a sentence of death ex» 
ercisable by the Governor of a State 
under anv law for the time being in 
force.” The obvious reference is to 
Sections 401 and 402 of the Criminal 
Procedure Code. Then again entries $ 
and 2 in List IIE of the Seventh 
Schedule refer to Criminal Law and 
criminal procedure. In entry No. 1 
the entry Criminal Law is extended 
by specifically including therein “all 
matters included in the Indian Penal 
Code at the commencement of this 
Constitution.” All matters not oniv 
referred to offences but also punish+ 
ments — One of which is the death 
sentence, Article 134 gives a right of 
appeal to the Supreme Court where 
the High Court reverses an order of 
accuittal and sentences a person to 
deeth. All these provisions clearly go 
to show that the Constitution-makers 
had recognised the death sentence as 
a permissible punishment and had 
made constitutional provisions for ap- 
peal, reprieve and the like. But more 
important than these provisions in 
the Constitution is Article 21 which 
provides that no person shall be 
deprived of his life excent according 
to procedure established bv law. The 
implication is very clear. Deprivation 
of life jis constitutionally permissible 
if that is done according to procedure 
established by law. In the face of 


these indications of constitutional 
postulates it will be verv difficult to 
hold . that capital sentence was re- 


garded per se as unreasonable or not 
in the public interest. 


13. Reference was made by Mr. 
Garg to several studies made bv 
Western Scholars to show the in« 
effectiveness of capital punishment 
either as a deterrent or as appropriate 
retribution. There is large volume of 
evidence compiled in the West bv 
kirdly social reformers and research 
workers to confound those who want 
to retain the capital punishment. The 
controversy is not vet ended and ex- 
periments are made bv suspending 
the death sentence where possible in 
order to see its effect. On the other 
hand most of these studies suffer from 
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one grave defect namely that they 
consider all murders as stereotypes, 
the result of sudden passion or the 


like. disregarding motivation in each 
individual case. A  larse number 
of murders is undoubtedly of the 


common type. But’ some at least are 
diabolical in conception and cruel in 
execution. In some others where the 
victim is a person of high standing 
fn. the country Society is liable to be 
rocked to its verv foundation. Such 
murders cannot be simply whisked 
awav bv finding alibis in the social 
maladjustment of the murderer. Pre- 
valence of such crimes sneaks. in the 
for the inevitabilitv 
of death penalty not onlv by wav 
of deterrence but as a token of em- 
phatie disapproval by the societv. 


14. We have grave doubts about 
the expediency of transplanting Western 
experience in our country. Social con- 
ditions are different and -so also the 
general intellectual level. In the con- 
text of our criminal law which puni-« 
shes murder. one cannot ignore the 
fact that life imprisonment ‘works out 
in most cases to a dozen vears of 
imprisonment and if mav be seriouslv 
questioned whether that sale alter~ 
native will be an adđeauate substitute 
for the death penalty. We have not 
been referred to any large scale 
studies of crime statisties compiled in 
this country with the obiect of estimat- 
of protection: of the 
society against murders. The only 
authoritative study is that of the Law 
Commission of India published in 1967. 
It is its Thirty-Fifth Report. After 
collecting as much available material 
as possible and assessing the views 
expressed in the West both by abo~ 
litionists and the retentionists the Law 
Commission has come to its conclu« 
Sion at paras 262 to 264. These para~ 
graphs are summarized by the Commis- 
sion as follows at page 354 of the 
Report: 


“The issue of abolition or reten< 
tion has to be decided ona balanc- 
fng of the various arguments for and 
against retention. No single argument 
for abolition or retention can decide 


issue. In arriving at anv conclu- 
| sion on the subiect, the need for 
protecting society in general and 


individual human beings must be 
borne in mind. . , 


It difficult fo rule out the 
validity of, or the strength behind, 
many of the arguments for abolition. 
Nor does the Commission treat lightlv 
the argument based on the irrevoc~ 
sentence of death. the 


is 
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need for a modern approach. the 
severity of capital punishment. and 
the strong feeling shown by certain 
sections of public opinion in stress« 
ing deeper questions of human values. 

Having regard. however. to the 
conditions in India. to the varietv of - 
the social upbringing of its inhabitants, 
to the disparity in the level of mora- 
lity and education in the country. 
to the vastness of its area. to the 
diversity of its population and to the 
paramount need for maintaining law 
and order in the country at the pre- 
sent juncture. India cannot risk the 
experiment of abolition of capital 
punishment. i 

Arguments which would be valid 
fm respect of one area of the world 
may not hold good in respect of 
another area. in this context. Similar- 
ly. even if abolition in some parts 
of India may not e a material 
difference. it may be fraught with 
serious consequences in other parts. 

On a consideration of all the 
issues involved. the Commission is of 
the opinion. that capital punishment 
should be retained in the present 
state of the countrv.” 

14. A very responsible 
come to the above 
considering all the relevant factors. 

the conclusions thus offered to 
us. it will be difficult to hold that 
capital punishment as such is un- 
reasonable or not reauired in the 
publie interest. 


15. In dealing with the aues- 
tion of reasonableness. we cannot ig- 
nore the procedural safeguards provid- 
ed bv the statute. An accused charg- 
ed for murder’is first put up be« 
fore a Magistrate wha on an examina- 
tion of the evidence commits him to 
the Court of Session for trial. The 
accused knows at this stage what is 
the evidence against him. The trial 
is conducted before a Sessions Judge 
or an Additional Sessions Judge with 
considerable experience in the trial of 
criminal cases. If the Sessions Judge 
after trial comes to the conclusion that 
the accused is guilty of murder and 
deserves to be sentenced to death. he 
is required under Section 374 of the 
Criminal Procedure Code to submit 
to the High Court the proceedings be- 
fore him and it is the High Court 
which has to review the whole evi- 
dence and consider whether the 
sentence of death passed bv the Ses- 
sions Judge should be confirmed. The 
rule under Section 378 is that this 
review of the evidence shall be made 
by a bench of not less than two 
Judges. If the sentence of death is 


bodv has 
conclusion after 
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confirmed, the accused can in ap- 
propriate cases appeal to the Supreme 
Court by special leave. In cases 
where the Sessions Judge acauits the 
accused of murder but the High 
Court in appeal sets aside the ac- 
quittal and sentences him to death. 
the accused is entitled under the 
Constitution to prefer an appeal as 


of right to this Court. It will be 
thus seen that there are inbuilt 
procedural safeguards against any. 


hasty decision. 


16. Ag is well known. the subject 
of capital punishment is a difficult and 
controversial subiect. long and hotly de- 
bated. It has evoked strong views. In 
that state of affairs if the Legislature 
decides to retain capital punishment for 
murder. it will be difficult for this court 
in the absence of obiective evidence re- 
garding its umnreasonableness to question 
the wisdom and propriety of the legisla- 
ture in retaining it. A Bill for the aboli- 
tion of capital punishment was introduced 
in the Lok Sabha in 1956 but the same 
was rejected on November 23. ‘1956. 
Similarly a resolution for the abolition 
of capital punishment was introduced in 
the Raiva Sabha in 1958 but the same 
was withdrawn after debate. Later in 
_1961 a similar resolution was moved in 
the Raiva Sabha but the same was nega- 
tived in 1962. A resolution for its aboli- 
tion was discussed in the Lok Sabha buf 
the same was withdrawn after discussion. 
All this goes to show that the represen~ 
tatives of the people do not welcome the 
prospect of abolishing capital punish- 
ment. In this state of affairs. we are nof 
prepared to conclude that capital puni- 
shment as such is either unreasonable 
or not in the public interest, 


17. The next contention of Mr. 
Garg was that by providing in Section 
302-IPC that one found guiltv thereunder 
is liable to be punished either with death 
sentence or imprisonment for life. the 
legislature has abdicated its essential 
function in not providing by legislative 
standards in what cases the Judge should 
sentence the accused to death and ` in 
what cases he should sentence him only 
to life imprisonment. It may be noted 
here that prior to the Amending Act 26 
of 1955. Section 367 (5) of the Criminal 
Procedure Code -read as follows: 


“If the accused is convicted of an 
offence punishable with death and the 
court sentences him to any punish- 
ment other than death the court shall 
in its iudgment state the Treason why 
sentence of death was not passed.” 

By the amendment this provision is delet- 
ed and’as the Code at present stands 
punishment for murder is one of the two 
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— namely death or imprisonment for lifa. 
Neither Section 302 IPC nor anv other 
provision in the Criminal Procedure Code 
says in what cases the capital punishment 
is to be imposed and in what others the 
lesser punishment, It is therefore. argued 
by Mr. Garg that the Legislature has 
left this awful dutv to the Judge or 
Judges concerned without laving down 
any standards to guide them in their dex 
cision. In fact he says the Legislature has 
abdicated its legislative function and this 
delegation of its power to the Judges is 
vitiated by the vice of excessive delegas 
tion. We think there is no merit in this 
submission. In this connection we have ta 
take note of the nolicy of the law with 
regard to crimes and their punishments. 
The position in England is stated bv 


Halsburv in Laws of England. Third 


Edition. 
relevant portion of Para 888 is as follows! 


“Discretion of court as to punishment. 
In all crimes except those for which the 
sentence of death must be pronounced a 
very wide discretion in the matter o 
fixing the degree of punishment is alow- 
ed to the Judge who tries the case. 


The policy of the law is. as regards 
most crimes. to fix a maximum penalty. 
which is intended only for the worst, 
cases, and to leave to the discretion of; 
the judge the determination of .the extent 
to which in a particular case the punish~ 
ment awarded should approach to or 
recede from the maximum limit. Ths 


exercise of this discretion is a matter of | 
prudence and not of law. but an appeal | 


lies by the leave of the Court of Cri 


Appeal against any sentence not fixed by. 


law. and if leave is given. the sentence 
can be altered by that court. Minimum 
penalties have in some instances been 
prescribed by the enactment creating the 
offence.” 


18. The position in India is prata 
tically the same. The exception made In 
English Law with regard to the sentence 
of death does not hold good in India. The 
pclicy of our criminal law as regards alll 
crimes. including the crime of murder. 
is to fix a maximum penalty—the same 
being intended for the worst cases. leav+ 
ing a very wide discretion in the matter 
of punishment to the Judge. In England. 
murder and treason were offences ‘for 
which the death sentence was mandatorv. 


If after trial the accused was found guilty . 


by the Jurv. neither the Jury nor the 
Judge had any discretion in the matter 
of sentence. The Judge had to sentence 
the accused to death. The sentence mav 
be reprieved by the Home Secretary after 
taking all the circumstances of the casa 
and other matters. Into consideration. Bud 
that was no part of the judicial process. 


Volume 10 at page 486. The- 








: pointed out that 


' of the States in America. 


4973 


19. Absence of any discretion with 
regard to the sentence raised strong cri- 
ticism in England because it was recogni- 
sed, as was done in many other countries 
that death penalty was not the only 
appropriate punishment for murder. A 
Royal Commission was thereupon appoint- 
ed in 1949 to consider and report whether 
liability under the Criminal Law in Great 
Britain to suffer capital punishment for 
murder should be limited or modified 
and if so to what extent and by what 
means. In its report published in 1953 
the Commission found it impossible to 
improve the position either by re-defin- 
fing murder or by dividing murder into 
degrees. In para 535 of the Report it 
“the general liability 
under the existing law to suffer capital 


| Punishment for murder cannot be satis- 


factorily limited bv such means. (fi. e. 
re-defining murder or dividing murder 


into degrees) because no legal definition 


can cover all the multifarious considera- 
tions. relating to the offender as well as 
to his crime. which ought to be taken 
into account in deciding whether the 
supreme penalty should be exacted in 
each individual case.” The Commission 
considered various alternatives — one of 
them. being a provision on the lines of 
Section 302-IPC which was pressed with 
great force by Sir John Beaumont — a 
former Chief Justice of the Bombav 
High Court, and later a Privy Councillor. 
He pressed on the Commission the advi- 
sabilitv of leaving it to the Judge whether 
the death sentence should be imposed 
or the lesser sentence adding further 
that this procedure had worked auite 
well in India for generations and there 
‘was no reluctance on the part of the 


| Judges to assume the responsibility to 


pass the death sentence. The Judges in 
England. however. unanimously refused 
fo accept such a responsibilitv. The 
question then arose whether the resPonsi- 
bility for the death sentence mav be 
given to the Jury as was done in some 
The Roval 
Commission fell in with this suggestion 
and expressed itself as follows (See para 
595 of the Renort). 


“It is not auestioned that the liabi-~ 
lity to suffer capital punishment under 
the existing law is rigorous to excess. 
We cannot but regard it as a reproach 
to our criminal law that this excessive 
rigour’ should be tolerated merely þe- 
cause it is corrected bv executive action. 
The law itself should mitigate it. We 
have been forced to the conclusion that 
this cannot be done by a redefinition of 
murder or by dividing murder into 
Wegrees. No formula is possible that 
would provide a reasonable criterion for 
the infinite variety of circumstances that 
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may affect the gravity of the crime of 
murder. Discretionary iudgment on the 
facts of each case is the only wav in 
which thev can be eauitably distinguish- 
ed. This conclusion is borne out bv 
American experience: there the experi- 
ment of degrees of murder. introduced 
long ago. has had to be supplemented by 
giving to the courts a discretion that in 
effect supersedes it. Such a discretion. if 
it is to be part of the legal process. and 
not an act of executive clemency. must 
be given either tothe Judge or to 
the jurv. We find that the Judges in this 
country. for reasons we respect. would 
be most reluctant to assume this duty. 
There remains the method of entrusting 
it to the jury. We are satisfied that as 
long as capital punishment is retained 
this is the only practicable wav of cor- 
recting the outstanding defects of the 
existing law.” 


20. In India the difficulty encoun 
tered by the Commission had been over~ 
come long ago and it is accepted bv the 
public that only the Judges shall decide 
the sentence. Where an error is com- 
mitted in the matter of sentence the same 
is liable to be corrected by appeals and 
revisions to higher courts for which appro- 
priate provision was made in the Cri- 
minal Procedure Code. The structure of 
our criminal law which is principally 
contained in the Indian Penal Code and 
the Criminal Procedure Code underlines 
the policy that when the Legislature has 
defined an offence with sufficient clarity 
and prescribed the maximum punish- 
ment therefor. a wide discretion in the 
matter of fixing the degree of punish- 
ment should be allowed to the Judge, 
As pointed out by Ratanlal in his Law 
of Crimes. Twenty-Second Edition page 98. 


“The authors of the Code had in 
many cases not heinous. fixed a minimum 
as well as a maximum punishment. The 
Committee were of opinion that. consi- 
dering the general terms in which of- 
fences were defined it would be inexpe- 
dient, in most. cases. to fix a minimum 
punishment: and they had accordingly 
so altered the Code as to leave the mini- 
mum punishment for all offences. except 
those of the gravest nature. to the dis- 
cretion of the Judge who would have the 
means in each case of forming an opinion 
as to the character of the offender and the 
circumstances whether aggravating or 
mitigating. under which the offence had 
been committed. But with respect to some 
heinous offences — such as offences 
against the State. murder, attempt to com- 
mit murder and the like—thev had thought 
it right to fix a minimum punishment.” 


21. In the whole Code-there is 
only one section (Section 303) where 
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death is prescribed as the onlv punish- 
ment for murder by person under sen 
tence of imprisonment for life. There 
are several other sections in which death 
sentence could be imposed. but that 
sentence is not mandatorv. Under two 
sections namely Sec. 302—murder and 
Section 121—waging war against the 
Government of India. alternative punish= 
ments of death or imprisonment for life 
are leviable. These are the two sections 
where the maximum punishment is death 
and the minimum is imprisonment for 
life. There are two other sections in the 
Indian Penal Code where the minimum 
punishment is prescribed —- one is S. 397 
which provides that if at the time of 
committing robbery or dacoity. the of 
fender uses any deadly weapon. or causes 
grievous hurt to any person. or attempts 
to cause death or grievous hurt to any 
person. the imprisonment with which 
such offender shall be punished shall not 
be less than seven vears and (2) Section 
398 which provides that if at the time of 
attempting to commit robberv or dacoity. 
the offender is armed with anv deadly 


weapon, the imprisonment with which. 


such offender shall be punished shall 
not be less than seven vears. As regards 
thé rest of the offences. even those cases 
where the maximum punishment is the 
death penalty. a wide discretion to punish 
is given to the Judge. The reasons are 
explained by Ratanlal on the page refer- 
red to above. 


“Circumstances which are properly 
and expressly recognized by the law as 
aggravations calling for increased seve- 
rity of punishment are principally such 
as consist in the manner in which the 
offence is perpetrated: whether it be by 
forcible or fraudulent means. or by aid 
of accomplices or in the malicious motive 
by which the offender was actuated or 
the consequences to the public or to in- 
dividual sufferers. or the special neces~ 
sity which exists in particular cases for 
counteracting the temptation to offend. 
arising from the degree of expected 
gratification. or the facility of pverpetra+ 
tion peculiar to the case. These considera- 
tions naturally include a number of 
particulars. as of time. place. persons 
and things. varving according to the 
nature of the case. Circumstances which 
are to be considered in alleviation of 
punishment are: (1) the minority of the 
offender: (2) the old age of the offender: 
(3) the condition of the offender e. g.. 
wife. apprentice: (4) the order of a supe- 
rior military officer: (5) provocation: (6) 
when offence was committed under a 
combination of circumstances and in- 
fluence of motives which are not ` likely 
to recur either with respect to the offen- 
der or to any other: (7) the State of 
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health and the sex of the delinauenf, 
Bentham mentions the following circums< 
tanzes in mitigation of punishment which 
should be inflicted: (1) absence of bad 
intention; (2) provocation: (3) selfpreser= 
vation: (4) preservation of some near 
friends; (5) transgression of the limit of 
self-defence: (6) submission to the 
menaces; (7) submission to authority: (8} 
drunkenness: (9) childhood.” 


22. Indeed these are not the only 
aggravating or mitigating circumstances 
which should be considered when sens 
tencing an offender. The list is not inten= 
dec. to be exhaustive. In fact the Puniab 
High Court has held that considerable 
delay in the disposal of a case mav be a 
facior in awarding lesser punishment. 
See: Municipal Committee v. Baisakhi 


23. The policy of the law in giya 


ing a very wide discretion in the matter. 


of punishment to the Judge has its origin 
in the impossibility of laying down stans 
dards. Take. for example. the offence of 
Criminal breach of trust punishable 
under Section 409-IPC. The maximum 
punishment prescribed for the offence is 
imprisonment for life. The minimum 
could be as low as one dav’s imprison% 
ment and fine. It is obvious that if anv 
standards were to be laid down with res 
gard to several kinds of breaches of trust 
bv the persons referred in that Section. 
that would be an impossible task. All 
that could be reasonably done by the 
Legislature is to, tell the Judges that 
between the maximum and minimum 
prescribed for an offence. they should. 
on balancing the aggravating and mitiga+ 
ting circumstances as disclosed in the 
case, judicially decide what would be the 
appropriate sentence. Take the other case 
of the offence of causing hurt. Broadly. 
that offence is divided into two cate- 
gories — simple hurt and grievous hurt. 
Simple hurt is again sub-divided — simple 
hurt caused by a lethal weapon is made 
punishable by a higher maximum sen 
tence — Section 324. Where grievous hurf 
is zaused by a lethal weapon. it is puni- 
sheble under Section 326 and is a more 
aggravated form of causing grievous hurt 
than the one punishable under Section 
32& Under Section 326 the maximum 
punishment is imprisonment for life and 
the minimum can be one day’s impri- 
sorment and fine. Where a person by a 
lethal weapon causes a slight fracture 
of one of the un-important bones of the 





human body. he would be as much vuni+ _ 


shable under Section 326-IPC as a person 
who with a knife scoops out the eves of 
his victim. It will be absurd to sav that 
both of them. because they are liable 
under the same section should be given 
the same punishment. Here too. any 
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attempt fo lay down standards why in 
one case there should be more punish- 
ment and in the other less punishment 
would be an impossible task. What is 
thus true with regard to punishment 
imposed for other offences of the Code 
is equally true in the case of murder 
punishable under Section 302-IPC. Two 
alternate sentences are provided one of 
which could be described as the maxi-~ 
mum and the other minimum. The choice 
is between these two punishments and as 
in other cases the discretion is left to the 
Judge to decide upon the punishment in 
the same manner as it does in the case 
ef other offences. namely. balancing the 
aggravating and mitigating circumstances. 
The framers of the Code attempted to 
confine the offence of murder within as 
marrow limits as it was possible for them 
to do in the circumstances, All culpable 
homicides were not made punishable 
under Section 302-IPC. Culpable homici- 
des were divided broadly into two classes 
(1) culpable homicide amounting to mur- 
der’ and (2) culpable homicide nof 
amounting to murder. Culpable homicide 
which fell in the one or the other of the 
flour strictv limited categories described 
in S. 300-IPC amounted to murder unless 
fit fell in one of the five exceptions mena 


tioned in that section. in which case the 


offence of murder was reduced to culpa~ 
ble homicide not amounting to murder. 
Any further refinement of the definition 
of murder was not practicable and. there< 
fore. not attempted. The recent experi~ 
ence of the Roval Commission referred 
to above only emphasizes the extreme 
difficulty. The Commission frankly ad- 
mitted that it was not possible to press 
cribe the lesser punishment of im-~ 
prisonment for life by redefinition of 
murder or by dividing murder into deg- 
rees. It conceded that no formula was 
Possible that would provide a reasonable 
criterion for the infinite variety of cir- 
cumstances that mav affect the gravity 
of the crime of murder. That conclusion 
forced the Commission to the view that 
discretionary judgment on the facts of 
each case is the only way in which they 
can be equitably distinguished. See: para 
595 of the Commission’s Report. 


24. American experience fs not 
different. In some of the States murder 
and rape were punishable with death. 
Eut that was not the only punishment. 
The law gave the Jurv discretion in 
capital sentencing. and the question arose 
recently before the Supreme Court of 
America in Megautha v. California (1971) 
28 Law Ed 2d 711 (713) whether in the 
absence of any standards for deciding 
when the accused should be sentenced 
to death or to life imprisonment the pro- 
vision of law which gives the discretion 
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to the Jury was constitutional. Mr. Juss 
tice Harlan delivered the opinion. of five 
Judges. and Mr. Justice Black substan- 
tially agreed with that opinion in a sepas 
rate judgment. The majority held that 
“the infinite variety of cases and facets 
to each case would make general stan= 
dards either meaningless ‘boiler plate’ or 
a statement of the obvious that no Jury 
would need.” The maioritv agreed with 
the view of the Royal Commission al- 
ready referred to and observed “those 
who have come to grips with the hard 
task of actually attempting to draft 
means of channeling capital sentencing 
discretion have confirmed the lesson 
taught by the history recounted above. 
To identify before the fact those charac 
teristics of criminal homicides and their 
perpetrators which call for the death 
penalty. and to express these characteri< 
stics in language which can be fairly un= 
derstood and applied by the sentencing 
authority. appear to be tasks which are 
beyond present human ability.” The 
Model Judicial Code which was presented 
to the court as an attempt towards stan~ 
dardisatian was strongly criticised by the 
majority who pointed out that the Drafts- 
men of the Model Judicial Code had exs 
pressly agreed with the conclusion of the 
Roval Commission that the factors which 
determined whether the sentence of death 
fs the appropriate penalty in particular 
cases are too complex to be expressed with~ 
in the limits ofasimple formula. Some of 
the circumstances of aggravation and miti- 
gation were mentioned in the Appendix 
to the Code. But it was pointed out that 
the Draftsmen of the Code did not restrict 
themselves to the items referred to in the 
Appendix but expressly stated that be- 
sides the above circumstances the court 
was bound to take into consideration 
“any other facts that the court deems 
relevant.” This only meant that anv ex~ 
haustive enumeration of aggravating or 
mitigating circumstances is impossible —4 
the admission of which emphasizes the 
view that standardisation is impossible, 
Finally the maiority observed at page 
726: “In light of history. experience. and 
the present limitations of human know- 
ledge. we find it auite impossible to sav 
that committing to the untrammelled dis- 
cretion of the jury the power to pro- 
nounce life or death in capital cases is 
offensive to anything in the Constitution.” 


25. In India this onerous duty fs 
cast upon Judges and for more than a 
century the Judges are carrving out this 
duty under the Indian Penal Code. The 
impossibility of laving down standards is 
at the very core of the criminal law as 
administered in India which invests the 
Judges with a verv wide discretion 
in the matter of fixing the degree 
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of punishment. That discretion in the 
matter of sentence is. as already 
‘Ipointed out. liable to be correeted bv 
superior Courts. Laying down of standards 
to the limited extent possible as was 
done in the Model Judicial Code 
would not serve the purpose. The ex- 
ercise of judicial discretion om well- 
recognised principles is. in the final 
analysis. the safest possible safeguards 
for the accused. 


26. It was next contended bv 
Mr. Garg that uncontrolled and un- 
guided discretion in the Judges to 


impose capital punishment or imprison~ 
ment for life was hit by Article 14 
of the Constitution. We do not find 
any merit in this contention also. If 
the Law has given to the Judge a 
wide discretion in the matter of sen- 
tence to be exercised bv him after 
balancing all the aggravating and 
mitigating circumstances of the crime. 
it will be impossible to sav that there 
would be at all any discrimination. 
since facts and circumstances of one 
case can hardly be the same as the 
facts and circumstances of another. It has 
been pointed out bv this Court in 
Budhan Choudhrv v. The State of 
Bihar. (1965) 1 SCR 1045 = (AIR 1955 SC 
191) that Art. 14 can hardly be invoked in 
matters of judicial discretion. This 
Court observed at page 1054: 


“It has. however. to be remember- 
ed that. in the language of Frankfur- 
ter. J. in Snowden v. Hughes. (1943) 
321 US DN ‘the Constitution does not assure 
uniformity of decisions or immunity 
from merely erroneous action. whether 
by the Court or the executive agen~ 
cies of a State’. The judicial deci- 
sion must of necessity depend on the 
facts and circumstances of each 
particular case and what mav supera 
ficially appear to be an uneaual ap- 
plication of the law may not neces- 
sarily amount to a denial of eaual 
protection unless there is shown to 


be present in it an element of in- 
tentional and purposeful discrimina- 
THON... ..ccenee -.Further, the discretion 


of judicial officers it not arbitrary and 
the law provides for revision by sunerior 
Courts of orders passed bv the Subor- 
dinate Courts. In such circumstances there 
fis hardly any ground for apprehend- 
ing any capricious discrimination by 
judicial tribunals.” Crime as crime 
may appear to be superficially the 
same but the facts and circumstances 
of a crime are widely different and 
since a decision of the Court as re- 
gards punishment is dependent upon 
a consideration of all the facts and 
circumstances. there is hardly anv 
ground for challenge under Article 14. 
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27. Lastly it was contended by 
Mr. Garg that under Article 21 of 
the Constitution no person shall 
be deprived of his life except according 
to procedure established by law and. in 
his submission. before the sentence of 
death is passed there is. in fact. no pro~ 
cedure established by law. It is admitted 
that the Criminal Procedure Code lays 
down a detailed procedure but that pro- 
cedure. according to Mr. Garg. is limited 
to the finding of guilt. After the accused 
is found guiltv of the offence. there is no 
other procedure laid down by the law 
for determining whether the sentence of 
death or something less is appropriate in 
the case: Therefore. he contended. death 
sentence is unconstitutional. We are not 
impressed by this argument also. The ac- 
cused who is charged for murder knows 


that he is liable to be sentenced to death - 


fn the Committing Court itself. He knows 
whet the evidence is. He further knows 
that if after trial in the Sessions Court 
he is found guilty of murder. he is liable 
to be sentenced to the extreme penalty. 
Exrerience of trials shows that where the 
accused knows that the facts of the case 
are against him. the whole attempt on 
the part of his counsel is to fill the re- 
cord with as many circumstances in his 
favour as Possible which would tend to 
show that he is either guilty of a lesser 
crime or, in anv event. there are mitigat- 
ing and extenuating circumstances. The 
court is Primarily concerned with all 
the facts and circumstances in so far as 
they are relevant to the crime and how 
it was committed and since at the end cf 
the trial he is liable to be sentenced. all 
the facts and circumstances bearing upon 
the crime are legitimately brought to the 
notice of the court. Apart from the cross« 
examination of the witnesses. the Crimi- 
nal Procedure Code reauires that the ac- 
cused must be auestioned with regard to 
the circumstances appearing against him 
fin the evidence. He is also auestioned 
generally on the case and there 
is an opportunity for him to say 
whatever he wants to sav. He has a 
right to examine himself as a wii- 
ness. thereafter. and give evidence cn 
the material facts. Again he and his coun= 
sel are at liberty to address the court 
not merely on the auestion of guilt but 
also on the auestion of sentence. In 
important cases like murder the court 
always wives a chance to the accused to 


. address the court on the auestion of sen= 


tence. Under the Criminal Procedure 
Code after convicting the accused the 
court has to Pronounce the sentence ac= 
cording to law. In a Jury trial if the ac- 
cused is convicted the Judge shall (unless 
he proceeds in accordance with the provi- 
sions of Section 562) pass sentence on 
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him according to law. See Section 366 (2). 
Similarly. where the case is tried by the 
Judge himself sub-section (2) of Section 
309 says that if the accused is convicted. 
the Judge shall. unless he proceeds in 
accordance with the provisions of Section 
562. pass sentence on him according to 
law. The sentence follows the conviction. 
and it is true that no formal procedure 
for producing evidence with reference to 
the sentence is specifically provided. The 
reason is that relevant facts and circums~ 
tances impinging on the nature and cir- 
cumstances of the crime are alreadv be- 
fore the court. Where counsel addresses 
the court with regard to the character 
and standing of the accused. they are 
duly considered by the court unless there 
is something in the evidence itself which 
belies him or the Public Prosecutor for 
the State challenges the facts. If the mat- 
ter is relevant and essential to be consi- 
dered. there is nothing in the Criminal 
Procedure Code which prevents addi- 
tional evidence being taken. It must. 
however. be stated that it is not the 
experience of criminal courts in India 
that the accused with a view to obtain- 
ing a reduced sentence ever offers to call 
additional evidence. 


28. However. if is. necessary fto 
emphasize that the court is principally 
concerned with the facts and circums- 
tances whether aggravating or mitigating. 
which are connected with the particular 
crime under inauiry. All such facts and 
circumstances are canable of being proved 
in accordance with the provisions of the 
Indian Evidence Act in a trial regulated 
by the Cr. P. C, The trial does not come 
to an end until all the relevant facts are 
proved and the counsel on both sides 
have an opportunity to address the court. 
The only thing that remains is for the 
Judge to decide on the guilt and punish- 
ment and that is what Sections 306 
(2) and 309 (2) Cr. P. C. purport to pro- 
vide for. These provisions are part of the 
procedure established by law and unless it 
is shown that they are invalid for any 
other reasons thev must be regarded as 
valid. No reasons are offered to show that 
they are constitutionally invalid and hence 
the death sentence imposed: after trial 
in accordance with the procedure estab- 
lished by law is not unconstitutional 
under Article 21. 


29. In the result. the appeal fails 
and is dismissed. 


Appeal dismissed. 
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Sambhu Kar Petitioner v. State of 
West Bengal, Respondent, 

Writ Petn. No, 41 1972. D/- 6-6-1972. 

Index Note:— (A) Constitution of 
India, Art. 22 (5) — Inordinate and un- 
explained delay in considering the repre: 
sentation made by the detenu against 
his detention renders the detention liable 
to be quashed. (X-Ref: Maintenance of 
Internal Security Act (1971). Section 3). 


(Para 3) 
Cases Referred: Chronological Paras 
1972 Cri LJ 1034 = W, P. No. 8 of 
1972. D/- 5-5-1972 = AIR 1972 
SC 1623, Kantilal Bose v. State 
of West Bengal 3 
The Judgment of the Court was 
delivered by 
KHANNA, J.:— This is a petition 
through jail by Sambhu Kar. who has 
been ordered by: the District Magistrate 
Burdwan to be detained under Sec. 3 of 
the Maintenance of Internal Security. 
Act. 1971 (Act 26 of 1971). 


2. The order for detention was 
made by the District Magistrate on 
November 28. 1971. In pursuance of that 
order, the petitioner was arrested on 
December 13. 1971. Since then the peti- 
tioner has been in detention. 


3. I have heard Mr. Sobhagmal 
Jain. who argued the case amicus curiae! 
on behalf of the petitioner. and 
Chatterjee on behalf of the State of 
West Bengal and am of the opinion that 
the detention of the petitioner is lable 
to be auashed on the short ground that 
there has been inordinate and unexplain- 
ed delay on the part of the West Bengal 
Government in dealing with the repre- 
sentation made by the petitioner against 
his detention. The affidavit of e 
Hironmoy Chakrabarty which was filed 
in opposition to the petition on behalf of 
the State of West Bengal. shows. that 
on December 29, 1971 the State Govern~ 
ment received a representation from the 
petitioner. The said representation ‘was 
considered by the State Govt. and was 
rejected on February 2. 1972. There thus’ 
elapsed a period of 35 davs between the 
receipt of the petitioner’s representation 
and its disposal by the State Governmen#, 
As the above delay had not been ex» 
plained in the affidavit initiallv filed on 
behalf of the State Government. this 
case was adiourned on Mav 24. 1972 till 
today to enable the State Government to 
explain the delav. Mr. Chatteriee on bes 
half of the Government has stated todav 
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that no further affidavit has to.be filed 
on behalf of the Government. It would 
thus follow that the delav on the part of 
the State Government in dealing with 
the representation made bv the petitioner 
has remained unexplained. This delay in 
my opinion. vitiates the detention of the 
petitioner. The matter has been considered 
in anumber of cases and it has been held 
by reference to clause (5) of Article 22 of 
the Constitution that the delay in consi- 
dering the representation of the peti- 
tioner would invalidate the detention. 
One of these cases was Kanti Lal 
Bose v. State of West Bengal (W. P. No. 
8of 1972 decided on Mav 5. 1972 = rex 
ported in 1972 Cri LJ 1034 (SC). It was 
held in that case after referring to the 
earlier authorities that a delay of 28 davs 
in considering the representation of the 
petitioner would invalidate his detention. 
I, therefore. accept the Petition and 
direct that the petitioner be set at libertv. 

Petition allowed. 





AIR 1973 SUPREME COURT 960 
(V 60 C 212) = 
1973 TAX. L. R. 1813 

(From Gujarat: (1969) 24 STC 106) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

State of Gujarat, Appellant v. Prakash 

Trading Co., Ahmedabad, Respondent. 

pom Appeal No. 37 of 1969, D/- 22-8- 


_ Index Note:— (A) Bombay Sales Tax 
Act (51 of 1959) (as amended by Gujarat 
Act 25 of 1962), Sch. C, Entry 28 and Sch. 
E, Entry 21-A — Soaps — Toilet articles 
— Palmolive shampoo is not a toilet article 
within entry 21A of Sch. E but is a soap 
within entry 28 of Sch. C and is liable to 
tax accordingly. (1969) 24 STC 106 (Guj), 
Affirmed. 

Brief Note:— (A) Shampoo is a kind 
of liquid soap. It has all the essential ingre- 
dients of a soap. It may be that the propor- 
tion of the ingredients of the liquid soap 
differ from those of a soap in the form of 
a cake but that fact would not alter the 
basic character of shampoo and take it out 
of the category of soaps. (Para 8) 


. Index Note:— (B) Bombay Sales Tax 
Act (51 of 1959) (as amended by Gujarat 
Act 25 of 1962), Sch. E, Entries 21A and 
22 — Toilet articles — Tooth paste and 
tooth brush are toilet articles within Entry 
214. and are not covered by residuary En- 
try 22. AIR 1971 SC 65, Followed; - (1969) 
24 STC 106 (Guj.), Reversed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 SC 65 = 26 STC 339, Sarin 
Chemical Laboratory v. Commr, of 
of Sales, Tax 
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State of Gujarat v, Prakash Trg. Co, (Khanna J.J 


A.I. R, 


(1968) 22 STC 169 (Bom.), Commr. of 
Sales Tax v. Vicco Laboratories § 

Mr. M. C. Bhandare, Sr. Advocate 
(Mr. S. P. Nayar, Advocate, with him), for 
Appellant; Mr. M. C. Chagla, Sr. Advocate, 
(Mr. I. N. Shroff, Advocate, with him), fos 
Respondent. 

The following Judgment of the Court 
was delivered by 


KHANNA, J.:— This appeal by spe- 
cial leave is directed against the judgment 
of Gujarat High Court in a reference made 
to it under Section 61 of the Bombay Sales 
Tax Act, 1959 (Bombay Act 51 of 1959) 
as amended by the Bombay Sales Tax 
(Gujarat Amendment) Act, 1962 (Gujarat 
Act 25 of 1962) (hereinafter referred to as 
the Act). 


2. The respondent made an appli- 
cation under Section 52 of the Act to the 
Deputy Commissioner of Sales Tax for de- 
termination of the rate of tax payable on 
sale of five articles, including Palmolive 
shampoo, large size, Colgate tooth paste, 
giant size and Colgate tooth brush for adult 
use. It was urged by the respondent befors 
the Deputy Commissioner that Palmolive 
shampoo was a kind of liquid soap and 
was covered by Entry 28 of Schedule C to 
the Act. As regards Colgate dental pasts 
and Colgate tooth brush, the respondent 
submitted that these were articles meant 
for cleansing teeth and were not toilet arti- 
cles. These contentions were repelled by 
the Deputy Commissioner, who held that 
the aforesaid three articles were toilet arti- 
cles within the meaning of Entry 21A af 
Schedule E to the Act and liable to tax 
accordingly. The Gujarat Sales Tax Tribu- 
nal on appeal took the same view as had 
been taken by the Deputy Commissioner. 
On application filed by the respondent, tbe 
following two questions were referred by 
the Tribunal to the High Court: 

“1. Whether on the facts and in the 
circumstances of the case Palmolive Sham- 
poo (Large Size) sold under Bill No. 505 
dated July 15, 1964 is a toilet article within 
the meaning of Entry 21A of Schedule E 
or is soap within the meaning of Entry 28 
of Schedule C or is covered: by Entry 22 
of Schedule E to the Bombay Sales Tax 
Act, 1959 and liable to tax accordingly. 

2. Whether on the facts and in the cir- 
cumstances of the case (1) Colgate Tooth 
Pasie and (2) Colgate Tooth Brush soid 
under Bill No. 505 dated July 15, 1964 are 
toilet articles within the meaning of Entry 
21A of Schedule E or are covered by En- 
try 22 of Schedule E to the Bombay Sales 
Tax Act, 1959 and liable to tax according- 


The answer of the High Court on the first 
question was that Palmolive shampoo was 
not a toilet article within the meaning of 


Entry 21A of Schedule E to the Act but - 


was soap within the meaning of Entry 28 
of Schedule C and was liable to be taxed 
accordingly. As regards question No. 2, the 
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answer of the High Court was that Col 
pate tooth brush and Colgate tooth paste 
were not toilet articles falling in Entry 21A 
of Schedule E but were covered by the re- 
siduary Entry 22 of Schedule E and were 
liable to be taxed accordingly. 

3. In appeal in this Court Mr. 
Bhandare on behalf of the appellant has 
argued that all the three articles in question, 
namely, Palmolive shampoo, Colgate tooth 
paste and Colgate tooth brush aré toilet 
articles as mentioned in Entry 21A of Sche- 
dule E to the Act. As against that Mr. 
Chagla on behalf of the respondent has can- 
vassed for the correctness of the view of 
the High Court. É 
4 We may at this stage refer to the 
three entries with which we are concerned. 
Entry 28 of Schedule C to the Act pertains 
to soaps. Entry 21A of Schedule E to the 
Act deals with the following goods: 


“21A. Toilet articles including hair 
cream and hair tonic; and perfumes, depila- 
tories and cosmetics (except soap as speci- 
fied in Entry 28 in Schedule C and hair oil 
as specified in Entry 7 of this Schedule).” 
Entry 22 is a residuary entry and relates to 
“all goods other than those specified from 
time to time in Schedules A, B, C and D 
and in the preceding entries.” 


5. So far as Colgate tooth paste is ` 


concerned, we find that the matter is con- 
cluded by a decision of this Court in the 
case of Sarin -Chemical Laboratories v. 
Commissioner of Sales Tax, U. P., 26 STC 
339 = (AIR 1971 SC 65). It was held in 
that case that tooth powder is a toilet re- 
uisite and was liable to sales tax as such. 
eference in this connection was made to 
the dictionary meaning. of words “cos- 
metic”, “toilet” and “toiletry”. “Cosmetic”, 
according to Webster’s International Dic- 
tionary, is “a preparation to beautify or 
alter appearance of the body or for clean- 
sing, colouring, conditioning or protecting 

in, hair, nails, eyes or teeth”. The same 
dictionary gives the meaning of the expres- 
sion “toilet” as “an act or process of dress- 
ing, especially formerly of dressing hair 
and now usually cleansing and grooming of 
one’s person.” “Toiletry”, according to the 
dictionary, is “an article or preparation used 
in making one’s toilet such as soap, lotion, 
cosmetic, tooth-paste, shaving cream, colog- 
ne etc.” It was further observed by this 
Court that according to the dictionary 
meaning, tooth powder was regarded both 
as an item of cosmetic and toilet and that 
in common parlance, tooth powder was 
considered to be an article of toilet. As 
such, the Court came to the conclusion 
that tooth powder was a toilet requisite. 
Whe reasoning given by this Court in res- 
pect of tooth powder in the above cited 
case, in our opinion, holds equally good for 
tooth paste. Likewise, the dictionary mean- 
ing of the word “toilet” relied upon in the 
above case “as an act or process of clean- 
sing of one’s person” shows that a tooth 
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brush which is meant for cleansing one’s 
teeth is a toilet article. 

Mr. Chagla has 
guish the case of Sarin Chemical Labora- 
tory, 26 STC 339 = (AIR 1971 SC 65) 
(supra) on the ground that that was a case 
under the U. P. Sales Tax Act, while we 
are dealing with a case under the Bombay 
Sales Tax Act. This submission is clearly 
untenable, because we are concerned with 
the. concept of a toilet article as understood 
in common parlance. Neither the Bombay 
Sales Tax Act nor the U. P. Sales Tax Act 
contained any special definition of the toilet 
articles and, as such, the reasoning in the 
case of Sarin Chemical Laboratory (supra) 
cannot be held to relate only to cases under 
the U. P. Sales Tax Act. Apart from that, 
we find that in the case of Sarin Chemical 
Laboratory (supra) this Court approved of 
the decision of the Bombay High Court in 
Commr. of Sales Tax v. Vicco Laborato- 
ries, (1968) 22 STC 169 (Bom.). In the last 
mentioned case it was held by the Bombay 
High Court that Vicco Vajradanti dentifrice 
in the form of a powder used for cleansing 
teeth was a toilet article. It would, there- 
fore, follow that this Court has set its seal 
of approval on the view that for the Bom- 
bay Sales Tax Act also, dental powder used 
for cleansing of teeth is a toilet article. 

7. We are also unable to accede to 
the submission of Mr. Chagla that as teeth 
can also be cleansed without the use of 
tooth brush, the same is not a toilet article. 
The question with which we are concerned 
is not whether the use of tooth brush can 
be dispensed with, but whether it is actu- 
ally used for the purpose of cleansing one’s 
teeth. If the tooth brush is, in fact, used for 
cleansing one’s teeth, the same must be 
held to be an article of toilet. 

8. The view taken by the High 
Court regarding shampoo that it constitutes 
soap, in our opinion, is well founded. The 
High Court. in this respect has referred to 
the following passage in the Encyclopaedia 
of Chemical Technology : 

K The soaps used for shampoo- 
ing the hair are essentially the same as 
those described under “soap”. (See Cosme- 
tics Vol. 6, P. 550 soap). They are available 
in several forms; bar, cake, liquid, powder 
(or granules) and jelly. Although there will 
undoubtedly always be numbers of indivi- 
duals who will wash their hair with any 
cake of soap that may be at hand, the pre- 
pared liquid’shampoos have rapidly risen 
to first place in the retail trade. The bars 
and cakes are shaved down, the granules 
ate dissolved and the jellies are diluted, to 


tried to distin- 


seessseas 


The High Court concluded from the above 
that Palmolive shampoo was soap covered 
by Entry 28 of Schedule C to the Act. We 
agree with the High Court in this respect 
and are of the opinion that shampoo is a 
kind of liquid soap. It has all the essential 
ingredients of a soap. It. may be that the 
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proportion of the ingredients of the liquid 
soap differ from those of a soap in the 
form of a cake but that fact would not 
alter the basic character of shampoo and 

take it out of the category of soaps. 
9. As. z result a the eb 
artly apcept. n e appeal and set aside 
Paetent of the High Court in so far as it 
relates to tooth paste and tooth brush. 
Both of them, in our opinion, are toilet 
articles within the meaning of Entry 21A 
of Schedule E to the Act. We, however, 
uphold the eg cee of the High Court in 
so far as the High Court has held that 
shampoo is soap within the meaning of 
Entry 28 of Schedule C to the Act. In view 
of the partial success of each party, we 
leave the parties to bear their own costs of 

this Court as well as in the High Court. 
Appeal partly allowed. 


we 


AIR 1973 S. C. 962 (V 60 C 213) = 
1973 LAB, I. C. 227 
. M. SIKRI C.J. AND A. N, RAY. 
D. G. PALEKAR, M. H. BEG AND 
S. N. DWIVEDI, JJ. 
. Shiv Singh, Petitioner v. Union of 
India and others, Respondents, 


a Writ Petm. No. 29 of 1970. D/~ 17-1- 
71. 


Index Note:— (A) Constitution of 
India, Arts, 16 and 32 — Petition under 
Art. 32 — Promotion of petitioner lines- 
man in telegraph department, to post of 
Sub-Inspector — Order of Director can- 
celling selection on ground that case of 
other eligible candidates were not consi- 
dered — Petitioner not selected for pro- 
motion at second selection due to adverse 
entry in character roll for his participa- 
tion in strike — Petitioner held not en- 
titled to any relief as the order cancelling 
his selection was neither invalid nor mala 
fide — eS Posts and Telegraphs 
Manual Vol. IV, 464 — Linesman in 
the division — eee, oD. 

Brief Note:— (A) The deat rae ‘was 
working as linesman in the Jullundur 
East Telegraph Engineering Division. In 
1966 a new division called Ferozpur Divi- 
sion was created and the respondents who 
were Kite Fest as linesman within area 
falling within the new division opted for 
Jullunder East Division but could not 
be posted in East division for want of 
vacancies. In 1967 some vacancies of 
Sub-Inspectors having occurred in Jul- 
lunder East division. the petitioner along 
with others was selected for the post of 
Sub-Inspector and was appointed as such 
but the cases of respondents were not 
considered for promotion as they were 
mot actually working in that division. 
The Director of Telegraphs. on a com~ 
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plaint by the respondents passed an 
order cancelling the selection and directa 
ing a reselection after considering the 
eases of respondents. In the second selec« 
tion the petitioner was not selected due 
to his participation in the postal strike 
which had taken place in the meanwhile, 
Thereupon the Div. Engineer reverted 
the petitioner to his substantive post of 
linesmen, ‘The petitioner challenged tha 
order under Art, 32 of the Constitution. 


Held (1) that ‘optees’ who had opted 
for Jullundur East in 1966 and who, for 
no fault of their own. were working in, 
the Ferozepur Division at the relevant 
time. should be deemed to be “linesmen 
in the Division” for the purpose of R, 464, 
Indeed, there was in force a eCa 
tion of the appropriate authority to that 
effect on the relevant date, As the ress 
pondents ‘optees’ were not considered a? 
all for promotion to the post of Sub-Ins- 
pector in May, pad the selection of the 
petitioner and others was rightly cancelie 
ed as invalid, (Para 7) 


(2) that the petitioner having become 
ineligible for promotion for his participas 
tion in the strike on account of the office 

memorandum of the Home Ministry 
D/- 19-10-1968, he could not be considered 
for promotion to the post of Sub-Inspec- 
tor at the second selection. As a result 
the consequent order of reversion could 

not be challenged as mala fide. 
(Paras 9, 10) 

M/s. Hardev Singh and S. N. Chou 
dhury, Advocates. for Petitioner; M/s. 
G. Das and R. N. Sachthey. Advocates, 
for Respondents, 


one Toemen of the Court was delivere 
y :— 

DWIVEDI, J.:— It is a petition 
under Article 32 of the Constitution, The 
petitioner, Shiv Singh, challenges the 
order of the Divisional Engineer 
Telegraphs East Division Jullundur, the 
third respondent, dated July 7, 1969 and 
prays for his confirmation to the post 
of the Sub-Inspector in the scale of 
Rs, 105-155. 


2. This case was first heard on 
Sertember 20, 1972. The Court adjourn- 
ed the further hearing of the petition and 
directed the respondents to file a further 
affidavit with respect to certain matters, 
The respondents have now filed an affs 
davit. The petitioner has filed ar affi- 
davit in reply and the respondents have 
also filed a rejoinder affidavit, 

3. Facts of the case are now 
abundantly clear. At one time there 
were two Divisions, called the Jullundur 
East and Jullundur West Telegraphs En- 
gineering Divisions, Jullundur East Tele= 
graph Engineering Division will hereins 
after be called as Jullundur East. The 
petitioner was employed- ‘as a Linesman 
in Jullundur East in 1954, On Noveme 


1973 


ber -7, 1966 there was reorganisation of 
the aforesaid two Divisions, and a new 
Division was created. The new Division 
was called the Ferozepur Telegraph En- 
gineering Division. On the eve of the 
aforesaid reorganisation and establish- 
ment of a new Division, Kamta Prasad 
and eleven other respondents were work- 
fng as Linesmen within the area which 
became the newly created Ferozepur 
Telegraph Engineering Division. They 
opted for Jullundur East. But they 
could not be posted in Jullundur East 
for want of vacancies, 


4, The petitioner along with cer- 
fain other linesmen was selected for the 
post of Sub-Inspector by the Divisional 
Engineer Telegraphs Jullundur East on 
13-6-1967. He was appointed as Sub-In- 
spector with effect from June 16, 1967. A 
similar selection for the post of Sub-Ins- 
pector was. it appears, held in the Jul- 
fundur Telegraph Engineering Division. 
But Kamta Prasad and others were con- 
sidered for promotion neither there nor 
in Jullundur East. The Circle Secretary. 
All India Telegraph Engineering Em- 
ployees Union and Linesmen Staff and 
Class IH Union, Jullundur Branch com- 
plained to the Post Master General, Pun- 
fab Circle, by letter, dated May 28, 1968 
that the Divisional Engineer Telegraph 
Jullundur East had not considered the 
‘optees’ for appointment as Sub-Inspectors. 
The Post Master General made an en- 
quiry about the relevant ara on July 8, 
1968. The enquiry revealed that the 
‘optees’ had not been considered in both 

ivisions. Consequently, on August 6, 
968 the Director of Telegraphs passed 
an order cancelling the selection of the 
petitioner and others. He further direct- 
ed that the aforesaid optees should also 
be considered for promotion to the post 
of Sub-Inspector, The order regarding 
cancellation of the selection was issued 
by the office of the Post Master General 
on August 20. 1968. 


5. On September 19. 1968 there 
was a general strike in the Postal Depart- 
ment. The petitioner admittedly partici- 
pated in the general strike On July 5, 
1969 Kamta Prasad and other respondents 
optees were selected as Sub-Inspectors. 

petitioner and certain other persons 
who had participated in the strike were 
not selected. On July 7, 1969 the Divi- 
sional Engineer, Telegraphs Jullundur 
East approved the aforesaid selection, 
Pursuant to this approval. the petitioner 
| was sent back to his substantive post of 
linesman, 


6. Two arguments have been ade 
vanced on behalf of the petitioner: one, 
Kamta Prasad and other respondents 
‘optees’ were not eligible for appoint- 
ment as Sub-Inspectors in Jullundur 
East; two, the petitioner had been reverte 


Shiv Singh v, Union of India (Dwivedi J.) 


[Prs, 3-9] S. C. 963 


ed mala fide on account of his participa- 
tion i: the strike. 

7. As regards the first argument, 
reliance is placed on the words “in the 
Division” in R. 464 ofthe Posts and Tele- 
graphs Manual. Vol. IV. The main part of 
Rule 464 provides that vacancies in the 
grade of Sub-Inspectors should be filled 
from the grade of “linesmen in the Divi- 
sion”. The argument is that the res- 
pondents ‘optees’ were actually working 
in the Ferozepur Engineering Division at 
the time of the petitioner’s selection in 
May. 1967 and were accordingly not 
“linesmen in the Division”. It appears 
to us that it is a too narrow interpreta~ 
tion gon Bt the phrase “in the Division”: We 

think that the ‘optees’ who had opted for 
Jullundur East in 1966 and who, for 
no fault of their own, were working in 
the Ferozepur Division at the relevant 
time, should be deemed to be ‘“inesmen 
in the Division” for the purpose of 
Rule 464 Indeed, there was in force 
a direction of the appropriate authority 
to that effect on the relevant date. Ac- 
cording to it. the ‘optees’ should be re- 
patriated to the Division of their choice 
as early as possible and whenever fresh 
vacancies occurred. It also provided that 
even though they were not working in 
the Division of their choice. they should 
be considered for promotion in that Divi- 
sion as and when vacancies occurred, As 
the respondents ‘optees’ were not consi- 
dered at all for promotion to the post of 
Sub-Inspector in May. 1967, the selection 
of the petitioner and others was invalid. 
Accordingly it has been rightly cancelled. 
The petitioner can have no legitimate 
grievance. 

8. Coming to the second argu- 
ment, it may be pointed out at the out- 
set that strikes in the Posts and Tele- 
graphs Services were banned by an order 
of the Central Government under S. 3 
of the Essential Services Maintenance 
Ordinance, 1968. In spite of that order, 
the petitioner and others struck work 
on September 19, 1968. 


9. As regards the effect of parti- 
cipation in the strike on promotional 
prospects there were several orders by 
different authorities. It is not necessary 
to mention every one of them. Notice 
may be taken of two orders. On 
June 16, 1969, the Director General, Posts 
and Telegraphs, issued an order to the 
effect that the employees who had parti- 
cipated in the strike would be considered 
for promotion provided they were not 
guilty of acts of violence, active instiga- 
tion or intimidation and their work and 
conduct subsequent to September 1968 
bad been found to be satisfactory. The 
petitioner seeks to rely on this order, But 
this order was ineffective on account of 
the Office Memorandum of the „Ministry 
of Home Affairs, issued on October 19, 
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1968. The Office Memorandum provided 
that the adverse entry in the character 
roll ofan employee who took part in the 
strike would be taken into consideration 
for promotion or confirmation. All em- 
ployees who were on unauthorised ab- 
sence on September 19, 1968 would sui~ 
fer the consequences of strike for five 
years. Accordingly, the petitioner can~ 
not rely on the order of the Director 
General, The petitioner obviously became 
ineligible for promotion as Sub-Inspector 
on account of the Office Memorandum 
for a period of five years. So he could 
not be considered for promotion as Sub- 
Inspector in July. 1969, when the res- 
pondents ‘optees’ and certain other per- 
sons were selected as Sub-Inspectors, 

10. It is admitted by ‘tthe Divi- 
sional Engineer Jullundur East that the 
petitioner was not considered for promo- 
tion as Sub-Inspector on account of 
aforesaid directive of the Ministry of 
Home Affairs. The plea of the petitioner 
that he has been reverted mala fide on 
account of his participation in the strike 
is clearly untenable. There is no mala 
fide, The order cancelling his selection 
was passed one month before the strike, 
The Divisional Engineer was bound to 
follow the directive of the Ministry of 
Home Affairs and hold a fresh selection, 
according to it, 

11. There is no force in the peti- 
tion and accordingly it is dismissed. Par~ 
ties shall bear their own costs. 

Petition dismissed. 


[Prs. 1-3] 





AIR 1973 S. C. 964 (Y 60 C 214) == 
1973 LAB, I. C. 229 
(FROM: PATNA) 
A, N. RAY, D, G. PALEKAR, M, H, 
BEG AND S. N, DWIVEDI, JJ. 
Dr. Umakant Saran, -Appellant v, 
Státe of Bihar and others. Respondents. 
Civil Appeals Nos. 1523 and 1524 (NJ 
of 1968, D/13-10-1972 
Index Note :— Constitution of India, 
Art, 226 — Mandamus for setting aside 
appointments to civil services — Person 
aggrieved —- Who is. 


Brief -Note:— In order that manda- 
mus may issue to compel the authorities 
to do something, it must be shown that 
the statute imposes a legal duty and the 
egprieved party had a legal right under 
the statute to enforce its performance. 
AIR 1962 SC 1210, Relied on, 
(Para 10) 


Held, on facts, that while respon- 
dents were eligible for appointment as 
lecturers and the  petitioner-appellant 
was not and therefore he could not be 
regarded as aggrieved for the purpose 
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of issue of mandamus for setting aside 
the appointments of the respondents. 
(Para 15} 
Assuming that the appellants con~ 
tention was correct that the lecturer’s 
posts were filled by promotion, then if 
will have to be shown that the appellant, 
thovgh he had the requisite qualification 
for his promotion had been disregard- 
ed in favour of a junior, But on the day 
when the State Government had taken 
the decision to fill the posts the appellant 
had not even completed. the minimum 
period of teaching experience while the 
respondents had done so. (Para 15) 
It is true that when the appointment 
was actually notified the appellant had 
also completed his 3 years of experience, 
But obviously that is irrelevant. Decis 
sions have to be taken first before ap- 
pointments are notified. The usual ade 
ministrative process takes some time. _ 
(Para 15), 
Cases Referred: Chronological Paras 
AIR 1962 SC 1210 = (1962) Suppl. 
2 SCR 144, Dr. Rai Shivendra 
Bahadur v, The Governing Body 
o the Nalanda College 
The Judgment of the Court was 
delivered by :—~ 


PALEKAR, J.:— These appeals by 
special leave have been filed by Dr. 
Saran from the order of the Patna High 
Court dated 3-1-1957 dismissing two 
Writ Perdon filed by him, being 
C. W. J. 984 and 1235 of 1965. The 
petitions “ies! with the same subject 
matter. The first one was filed by Dr, 
Saran and others but the other petitioners 
withdrew and thereupon Dr. Saran 
filed the second Writ Petition in order to 
avaid a possible technical defect. The 
two petitions were heard together and 
disposed of by a common judgment by 
the High Court. Dr. Saran complained 
that respondent No. 5 Dr, Mahendra 
Pretap Sinha and respondent No, 6 Hari 
Narain Verma, who were both junior to 
him in service and also without teaching 
qualifications had been illegally appoint- 
ed lecturers in Surgery at. Rajendra 
Medical College, Ranchi in disregard of 
his own claim to the post. He. there- 
fore, prayed for the issue of a mandamus 
for setting aside these appointments. 


2. Dr. Saran had been appointed 
a Civil Assistant Surgeon jn Bihar State 
Medical Service in 1954. He was con- 
firmed in that post in 1957 and was ap- 
pointed a Tutor in Surgery at Rajendra 
Medical College, Ranchi on 17-7-1962. 
He held that post till he filed the peti- 
tions. 


3. Respondent No. 5 was appoint= 
ed as a Civil Assistant Surgeon in the 
Bihar State Medical Service in 1956 and 
was confirmed in that post in 1961.. He 
worked as a Casualty Officer in the 
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Darbhanga Medica] College Hospital from 
23-9-1959 to 5-8-1963 and thereafter on 
23-9-1963 he joined the Patna Medical 
College Hospital as the Assistant Surgi- 
cal Officer which post he held till he was 
appointed lecturer in Surgery at Rajen- 
dra Medical College, Ranchi on 19-8-1965. 

4. Respondent No. 6 was initially 
appointed to a Gazetted post as Anti 
Malaria Officer on April 16, 1953 and 
was subsequently absorbed in the cadre 
of the State Medical Service with effect 
from May 1. 1957. On a representation 
made by him regarding his previous ser- 
vice, an order was passed by the Govern~ 
ment on April 19. 1963 (Annexure VI) 
declaring that he will be treated as the 
junior most temporary direct recruit | of 
1953 in the cadre of the State Medical 
Service for the purpose of determining 
his seniority. By this order, therefore, 
he was to be regarded as appointed in 
1953 and accordingly. he was senior both 
to Dr. Saran who was appointed in 1954 
and Dr, Sinha who was appointed in 1956. 
It appears that by some mistake he was 
shown as confirmed in the post on 10-2 
1962 but on his representation based on 
the Order of the Government dated 
July 19. 1963 referred to above he was 
later in 1967 confirmed with effect from 
a date prior to that of Dr. Saran. From 
80-12-1959 to 2-7-1963 and again from 
4-11-1963 to 9-1-1964 he held a supernu- 
merary post of Civil Assistant Surgeon, 
at the Patna Medical College Hospital 
and from 9-1-1964 he was appointed ad 
hoc Surgical Registrar which post he held 
till he was appointed lecturer in the 
Rajendra Medical College Ranchi on 
19-8-1965 along with respondent No. 5 
Dr, Sinha. 

5. It will thus be seen that Dr. 
Saran the appellant. and Dr. Sinha and 
Dr, Verma, respondents 5 and 6, belong- 
ed to the same service at the time when 
respondents 5 and 6 were deputed as 
lecturers in Surgery to the Rajendra 
Medical College on 19-8-1965. Dr. Saran 
was already in that College working as 
a Tutor from 16-7-1962. His chief con- 
tention was that not only was he senior 
in service but had also the necessary 
qualification of teaching experience of 
three years which the other two did not 
have and, hence, their appointment to 
the higher post of lecturer in disregard 
of his own claim was illegal and uncon~ 
stitutional, 


6. It must be mentioned at this 
stage that shortly before these appoint-~ 
ments were made there had been a re- 
organisation of the Medical Service, The 
State Government had two separate 
cadres known as the Medical cadre and 
the Public Health cadre in Bihar. Both 
these cadres were merged into one cadre 
known as the Health Service by Govern- 
ment Resolution dated July 17. 1965 
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published in the Bihar Gazette Extra- 
ordinary on July 22, 1965. This amalga= 
mated cadre consisted of (i) Duty posts 
on the Administrative side and (ii) teach~ 
ing posts, All posts in the new Health 
service were borne on the administra~ 
tive side and the teaching posts were fill< 
ed on an officiating basis from amongst 
those who were borne on the administra- 
tive side after having due regard to 
their teaching experience. The perman~ 
ent posts on the administrative sida 
were divided into four classes (i) Civil 
Assistant Surgeons and equivalent posts 
including some selection grade posts in 
that class (ii) senior posts including posts 
of Civil Surgeons, (iii) super-time posts 
of Deputy Directors and equivalent posts 
and (iv) Directors of Health Services, On 
the teaching side also, there were four 
Classes (i) junior teachers (ii) lecturers, 
(iii) Professors and (iv) Principals, Juns 
ior teachers were of the same grade as 
the Civil Assistant Surgeons in the nons 
practising scale of Rs, 415/~ to Rs, 925/~, 
The lecturers were analogous to the sel« 
ection grade postsin the scale of Rs. 800/- 
to Rs. 1160/-. The Professors got a scale of 
pay as those who are included in 
Classes (ii) and (iii) on the administra- 
tive side. while the principals held a 
position slightly inferior to that of the 
Director of Health Services. It will be 
thus seen that the several posts on both 
sides ran almost on parallel lines and 
it is the case of the State Government 
that the teaching posts are filled on an 
officiating basis by deputation of officers 
borne on the administrative side. As the 
teachers are always regarded as on depu- 
tation, they could be withdrawn to the 
administrative ‘side, The salary of ‘those 
who were deputed to the teaching side 
was protected by the application of the 
“next below rule.” 

7. In its brief reply to the peti~ 
tion the State Government relied upon 
the counter-affidavits filed on behalf of 
respondents 5 and 6 so far as the fac- 
tual statements were concerned. and 
averred as follows in para 6 

“The charges of arbitrariness and 
mala fide made in the Writ applications 
are erroneous and unjustified. There 
being no statutory rules directly govern- 
ing the matters under considerations, the 
State Government acted in the best of 
its judgment in selecting for appoint- 
ment the persons most suited to the job 
by reason of their capability and experi- 
ence,’ 


8. The brief nature of the above 
affidavit drew an angry counter-affidavit 
from Dr, Saran who charged the State 
Government that it had not disclosed the 
principles upon which the impugned ap- 
pointments had been made and that it 
had withheld from the Court all informa- 
tion regarding the principles adopted in 
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regulating the appointment of lecturers 
in Bihar. Health Services, Thereafter the 
State Government filed a more detailed 
affidavit on 29-9-1966 in which it stated 
as follows at para 5: 


“In the matter of appointment to 
3uperior teaching post, although there 
are no statutory rules in taking its deci- 
sion. the State Government has undoubt- 
adly always kept in mind the appropriate 
factors namely merit and experience, As 
2vidence of merit, the State Government 
nas always kept in mind the academic 
qualifications of a candidate under con- 
sideration in accordance with the recom- 
mendation of the Indian Medical Council, 
aamely, whether the candidate possessed 
2 post-graduate degree of M, S., whether 
he possessed F. R C, S. or equivalent 
yualification in Surgery, With reference 

to the question of experience likewise 
há State Government has always taken 

into consideration whether the candidate 
has worked as Registrar or any equiva- 
lent post of Surgery’ or in allied Clinical 
Department. for at least a period of 3 
years in a teaching institution. It is only 
after a full consideration of these factors 
that decision is taken in the matter of 
appointment as Lecturer in Surgery. 
With. reference to the particular facts of 
the cases under consideration, all the 
appointed persons did possess the neces- 
sary academic qualification and in addi- 
tion to those qualifications had a long 
experience either in the post of a Regi- 
strar or some other equivalent post better 
than the petitioner. Dr. Uma Kant Saran. 
Indeed so faras the petitioner Dr. Uma- 
kant Saran is concerned, the position is 
that he was appointed as tutor in Surgery 
on 17-7-1962 and consequently on the 
Blst March, 1965 when the panel of 
aligible candidates were drawn up for 
consideration, he had a teaching experi- 
ance of only two years 8 months and 15 
days, which is even less than the very 
minimum length of experience to qualify 
for consideration in accordance with the 
recommendation of the Indian Medical 
Council” 

9. It is clear from the above that 
according to the State Government Dr. 
Saran was not eligible for appointment 
at the time the decision was taken i.e. 
on March 31, 1965. Respondents 5 and 6 
were so eligible and, therefore, Dr. Saran, 
it was submitted, had no right to ask 
for a mandamus. 


10. This court has pointed out in 
Dr. Rai Shivendra Bahadur v. The Gov- 
erning Body of the Nalanda College. 1962 
(2) Supp SCR 144 = (AIR 1962 SC 1210) 
that in order that mandamus may issue 
to compel the authorities to do something 
if must be shown that the statute im- 
poses a legal duty and the aggrieved 
party hada legal right under the 
statute to enforce its performance, It 
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is contended on behalf of the State that 
apart from the fact that respondents 5 
and 6 had been validly appointed in 
accordance with the practice followed by 
the Government, Dr. Saran, who was 
not eligible for consideration for appoint- 
ment at the time had no right to ques- 
tion the appointments since he was not 
aggrieved. 


11, The lowest grade amongst the 
teachers js that of junior teachers. They 
are generally. designated as Demonstra- 
tors or Tutors or Residents or Registrars 
or Junior Surgeons or Junior Physicians 
or Junior Veneriologist or Junior Anae- 
sthetist, All these persons get teaching 
experience when they are appointed to 
these posts. Respondents 5 and 6 had 
not been initially appointed specifically 
to these posts. Respondent No, 5 though 
attached to the Medical College Hospital 
was described as a Casualty Officer and 
respondent No. 6 was described as a 
supernumerary Assistant Surgeon, Their 
case is that they were required to do 
teaching work and in fact. on represen- 
tations made by them and others they 
were specifically designated as holding 
the posts with teaching experience with 
the concurrence of the Indian Medical 
Council, A lot of correspondence had 
been produced in this case. We have 
been taken through the same and we are 
satisfied that the State Government final- 
ly accepted the posts held by respondents 
5 and 6 as teaching posts, The trouble 
started with the letter written by the 
cemetery. of the Indian Medical Council 

Government on December 3rd, 
1959. In this letter the Secretary inform- 
ed the Government that the Executive 
Committee of the Medical Council had 
decided that the teaching done by 
tutors, Medical Officers (OPD) Resident 
Officers etc.. in the subjects such as 
Medicine. Surgery ete. be accepted as 
equivalent to the teaching done by Regi- 
strars for the purpose of appointment to 
the posts of Lecturers, Respondent No. 5 
was a Casualty Officer at the time and 
felt that he was left out. So in Dec- 
ember, 1960 he wrote to the Government 
that though he was doing teaching work, 
his post had not been mentioned as a 
teaching post. His case was taken up by 
the Professor of Surgery and the Prin- 
cipal of College, and in due course 
the Vice Chancellor accepted the pro- 
posal that the post of Casualty Officer 
should be recognised as a teaching post. 
On 12-6-1963 the State Government? 
wrote to fhe Secretary, Indian Medical 
Council] that the post of Casualty Of- 
ficer must also be recognised as a teach- 


‘ing post. In its letter dated 4-11-1963 the 


State Government informed the Secre- 
tary, Medical Council that Dr. Mahendra 
Pratap Sinha. M. S. (that is respondent 
No. 5) was one of the 8 Casualty Officers 
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and had teaching experience from 23-9- 
1959 to 5-8-1963. In reply to that letter 
the Secretary on 6-2-1964 informed the 
Government that though they were not 
very much jn favour of Casualty Of 
ficers being recognized as holding teach- 
ing posts the Executive Committee had 
decided that the teaching done by the 
8 Doctors as Casualty Officers shal] be 
counted, as a special case, as teaching done 
by the Registrar for the purposes of ap- 
pointment to the higher posts, It will be 
seen that this decision had been taken 
quite a long time before the Writ Peti- 
tion had been filed, Respondent No. 5, 
therefore. found a place in same 
as Registrars, Tutors etc. 


12. Psa ns fs the case of respon< 
dent No, He held a supernumerary 
Post of a Civit Assistant Surgeon attached 
to the Patna Medica] College Hoéspital 
from 30-12-1959 and while in that post 
he had to teach under-graduate and post- 
graduate students, On 22-10-1962 Govern- 
ment issued a notification that 8 Doctors 
including respondent No, 6 were permit- 
ted to count certain periods of their ser- 
vice towards teaching experience, Res- 
pondent No. 6 was permitted to count 
his service from 30-12-1959 onwards to- 
wards teaching experience, Later, on 
20-4-1963 Government seems to have 
gone back on this decision. But on re- 
presentations being made, Government 
on 21-9-1964 directed that these Medical 
Officers may be permitted to count cer- 
tain periods when they were on supernu- 
merary duty towards teaching experience. 
One of the Medical Officers was respon= 
dent No. 6 and the period which was 
allowed to be counted was from 30-12- 
11959 to 2-7-1963 and again from 4-11- 
11968 to 9-1-1964, On the latter date res- 
pondent No. 6. was appointed Registrar, 
Department of Surgery, Patna Medical 
College Hospital on a temporary basis. 
He held that position till -he was appoint- 
ed a lecturer on 19-8-1965, 


13. It is not disputed that res- 
Pondents 5 and 6 had the necessary aca- 
demic medical qualifications for appoint- 
ment, and if they also had the necessary 
teaching experience, as held by the Gov-~ 
ernment, they would be eligible for ap- 
pointment as lecturers in Surgery, The 
Medical Council had recommended that 
a lecturer in Surgery should be a Regi- 
strar or, should have held an equivalent 
post in Surgery or like Clinical Depart- 
ment for at least 3 years in a teaching 
institution, It, is clear from what has 
been already stated about respondents 5 
and 6 that they were holding a_ post 
equivalent to the Registrar or Resident 
Medical Officer for much more than 3 
years in the Medical College Hospital and 
hence they were eligible for appoint- 
ment as lecturers, 
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14. Even so Dr, Saran complained 
that he was senior to respondents 5 and 
6 and since they were all in the same 
class of teachers, his seniority could not 
be ignored. There can be no doubt that 

was senior to respondent No. 5 but 
the same cannot be said with regard to 
respondent No, 6. It is true that res 
pondent No 6 was absorbed in the Medis 
cal Service for the first time in_1957 and 
in that sense he was junior to Dr, Saran 
who joined in 1954. But as already’ 
Pointed out, respondent No, 6 had been 
working as Assistant Malaria Officer 
from 1953 in a grade equivalent to that 
of Civil Assistant Surgeon and that on 
his absorption in 1957 as a Civil Assis+ 
tant Surgeon, his seniority was counted 
in the cadre as’ from the date he was 
appoirrted as the Malaria Officer i.e 
1953. He cannot, therefore, be regarded 
as junior to Dr. Saran, Therefore. the 
latter cannot question the appointment 
of respondent No, 6 either on the ground 
that he was junior to him or on the 
ground that respondent No, 6 did not 
have teaching experience for 3 years. 


15. As between Dr. Saran and 
respondent ac 5 it is true that respon~ 
denb No, was his junior in service, 
But he had a requisite minimum teach- 
ing experience which the petitioner did 
not have, It is not necessary for us to 
consider in this case whether the lec 
turer’s posts which were in class I ser~ 
vice were filled by promotion, as con- 
tended for the appellant, or by deputa- 
tion, as contended on behalf of the State. 
Assuming that the appellant’s contention 
is correct that the lecturer’s posts were 
filled by promotion, then it will have 
to be shown that the appellant, though 
he had the requisite qualification for his, 
promotion, had been disregarded in 
favour of a junior, The answer made by 
the State Government is that they had 
taken the decision to fill the posts on 
March 31, 1965 and on that day the ap-« 
pellant had not even completed the mini- 
mum period of- teaching experience 
while the other two had done so. In 
other words, the case is that the appel- 
lant was ineligible for appointment 
when the decision was taken, It is true 
that the appointment was actually noti- 
fied on 19-8-1965 when the appellant 
had also completed his 3 years of ex- 
perience, But obviously that is irrelevant. 
Decisions have to be taken first before 
appointments are notified. The usual ad~ 
ministrative process takes some time, 
The appellant sought to controvert the 
statement of the Government that the 
decision had been taken to make the 
appointments on March 31. 1965. But 
we do not think there is any substance 
in that contention, It would, thus, fol- 
low that while respondents 5 ahd 6 were 
eligible for appointment as lecturers on 
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31-3-1965 the appellant was not and, 
therefore, he cannot be regarded as 


aggrieved the purpose of the relief 

claimed by him, 
16. The -appeals, therefore, fail 
and are dismissed. No order as to costs, 
Appeals dismissed, 
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(From: Award of National Industrial 

5 Tribunal. New Delhi) * 

S. M. SIKRI. C. J.. A. N. RAY AND 
I. D, DUA, JJ, 

The Oil and Natural Gas Commission, 
Appellant v, The Workmen. Respondents. 

Civil Appeal No, 391 of 1972. Dj- 
28-9-1972, 

Index Note:— (A) Industrial Disputes 
Act (1947), S, 9-A — Increase in work- 
ing hours — Nothing to show that work- 
ing hours was a condition of service — 
S, 9-A not attracted — Increase ‘within 
limits of law is within competence of 
the management, Award of National 
Industrial Tribunal Dated 18-11-1971 
(New Delhi) set aside, : 

Brief Note:— (A) When the change 
in the working hours is covered by Sec- 
tion 9-A read with the First Schedule 
of the Act, compliance with the said 
section would undoubtedly be necessary 
for its sustenance. 

But where there is nothing to show 
that it was a condition of service that 
an employee would work 6} hours only 
nor is there anything to that effect in 
the appointment letter of the employee, 
then Section 9-A would not be appli- 
cable, The mere fact that while the 
workshop was under completion and 
there was not enough accommodation for 
the office/administrative staff in the 
workshop building. they were accommo- 
dated in another building and worked 
there along with other clerks for only 

hours in a day for a period of 6 
months, will not make it a pondan for 
their service, 


As the factory was in the process of 
being constructed there was no question 
of fixing the working hours of the ad- 
ministrative office on a permanent basis. 
It is only when the factory was complet- 
ed and the administrative staff attached 
to it shifted to its own building at the 
factory site, that the management ap- 
parently on an overall assessment of its 
requirements fixed 8 working hours per 
day. In such case the management would 


®(Ref, No. NIT 4 of 1970, D/- 18-11-1971 
— Award of National Ind, Tri. 
New Delhi) 
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have full power and discretion in fixing 
the working hours of the administrative 


staff within the limits prescribed by the 
statute, (Paras 9, 12) 


Index Note:— (B) Constitution of 
India, Art, 136 — Conclusions of Indus- 
trial Tribunal based on evidence — In- 
terference by Supreme Court, (X-Ref:—« 
Industrial Disputes Act (1947), S. 15). 


Brief Note:-— (B) Where the Tris 
bunal has not only made some contradic- 
tory observations but has also misread 
the statement of the witness and if 
wrongly interfered with the manage- 
ments decision in fixing the hours of 
work which was fully within manage- 
men’s competence and was not open to 
any valid objections, then. the conclu- 
sions of the Tribunal are tainted with 
sericus infirmity. Re-appraisal of the 
evidence by the Supreme Court for com< 
ing to its own independent conclusion on 
such re-appraisal is justified, 

(Para 14) 


Cases Referred: Chronological Paras 


ATR 1964 SC 914 = (1964) 1 Lab 
LI 12, Associated Cement Staff 
Union v. Associated Cement Co. EE 
11964) 1 Lab LJ 750 = (1964) 8 
Fac LR 294 (SC). Nawabganj 
Sugar Mills v. Its .Workmen 
(1962) 1 Lab LJ 257 = (1962) 4 
Fac LR 210 (SC), Workmen of 
B. O, A, C. v. B. O. A. C. 
(1961) 2 Lab LJ 94 = 20 FJR 147 
» May and Baker Pvt. Ltd. 
v. Their Workmen 
(1961) 2 Lab LJ 526 = 1961 Andh 
LT 873, Workmen of Hindustan 
Shipyard (Pvt.) Ltd, v. Industrial 
Tribunal, Hyderabad TT 


Mr. Niren De, Attorney General for 
India, (Mr. B. Dutta, Advocate, with bim), 
for Appellant; Mr. M. C. Bhandare, Sr. 
Advocate, (Mr. P, H, Parekh and Mrs. 
S. Bhandare, Advocates, with him), (for 
No. 1.) and M/s. P, S. Kheri and S. K. 
Nandi, Advocates, "ae No, 2), for Res- 
pondents. 


The following Judgment of this Court 
was delivered by 


DUA, J.:— This is an appeal by spe« 
cial Jeave from the Award of the National 
Industrial Tribunal, New Delhi dated 
November 18. 1971. While granting spe- 
cial leave on February 24, 1972, this 
Court directed that costs of the respon- 
dents should in any event be paid by the 
ee 


10, 1 


10, T1 


By notification dated August 21, 
1968" (No. 4 O. 3088) the Central Gov- 
ernment constituted a National Industrial 
Tribunal at Dhanbad with Shri Kamal 
Sahai as the Presiding. Officer and re- 
ferred to for adjudication the following 
industrial dispute; 
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“SCHEDULE 


(1) Whether the demand of the 
workmen that the Oil and Natural Gas 
Commission, Baroda, should stop the 
extra hours of work which is being taken 
from the office/administrative staff in 
workshop and fix their working hours 
on the lines of those of the office staff 
of the Commission is justified? 

(2) Whether the demand that the 
Commission should pay compensation to 
the administrative staff for the extra 
hours of work taken from them from 
June, 1965 at the overtime rate or pay 
factory allowance at the rate of 20 per 
cent of the pay to the office/administra~ 
five staff, who have been asked to work 
for 8 hours from June, 1965 is justified? 

(3) If so, to what reliefs are the 

workmen. entitled? 
As a result of the retirement of Shri 
Kamal Sahai, the Central Government 
on December 10, 1970 referred the said 
dispute to the Tribunal presided over 
by Mr. Justice N, Chandra, On the plead- 
ings of the parties the learned Tribunal 
settled the following issues for deter- 
mination: 

“(1) Whether the demand of the 
workmen that the Oil and Natural Gas 
Commission, Baroda should stop the 
extra hours of work which is being 
taken from the office/administrative staff 
in workshop and fix their working hours 
On the lines of.those of the office staff 
of the Commission is justified? 

(2) Whether the demand that the 
Commission should pay comipensation to 
i administrative staff for the extra 
hours of work taken from them from 
June. 1965. at the overtime rate or pay 
factory allowance at the rate of 20 per 
cent of the pay to the office/administra- 
tive staff who have been asked to work 
fon 8 hours frora June 1965 is justified? 

(3) If so. to what reliefs are the 
workmen entitled? 

(4) Was there a valid and binding 
settlement between the parties on 20th 
January. 1968 as alleged? If so, is the 
reference beyond the jurisdiction of this 
Tribunal? 

(5) Are the demands of the staff 
working in Purchase, P &D and Accounts 
sections and Stores Department not 
covered by the present Reference and 
beyond .the jurisdiction of this Tribunal?” 
Issues 4 and 5 were not pressed before 
us by the learned Attorney General. The 
principal controversy in this Court is 
thus confined to issues Nos. 1 to 3, 

3. The appellant, the Oil and 
Natural Gas Commission, has several 
Projects and workshops in the country. 
At Baroda it has a central workshop 
which controls all the workshops in the 
western region, The workmen are liable 
fo be transferred for exigencies of ser- 


Oil & Natural Gas Commn. v. Workmen (Dua J.j 


[Prs. 2-41 S. C. 969 


vice from one workshop to another as 
also from one region to another., At 
Baroda. when the workshop was under 
construction and there was insufficient 
accommodation at the site of the work- 
shop, the office/administrative staff used 
to work in a shed at a distance of about 
2k.m. from the workshop. At that time 
the working hours of thé administrative 
staff were from 10 a.m. to 5 p.m. with 
an interval of half an hour. These work- 
ing hours lasted from Dec.. 1964 to June 
1965. when on completion of the construc- 
tion at the site of the workshop the adminis- 
trative staff shifted there, With this 

g of the office to the site of the 
factory the working hours of the ad- 
ministrative staff were fixed from 8a.m, 
to 5p.m, with an interval of one hour, 
These facts are not in dispute. The work- 
men claimed that working hours of the 
administrative staff should have continu~ 
ed to be 6} hours per day and complain- 
ed that fixation of 8hours per day with 
effect from June,. 1965 was violative of 
Section 9-A of the Industria] Disputes 
Act (hereinafter called the Act.) It was 
further complained that the fixation of 
8 hours per day was not justified from 
the point of view of convenience and 
was also at variance with the practice 
uniformly prevailing ‘in other administra- 
tive offices of the workshops of the Oil 
and Natural Gas Commission, 


4. The Tribunal, came to the 
conclusion that there was nothing to 
show that it was a condition of service 
of the employees in the administrative 


-office to work only for 6} hours per day. 


There was no term to that effect in the 
appointment letters of employees. The 
contention that since the workmen had 
as a matter of fact been working from 
December 1964 till June 1965 for only 
64 hours a day, it had become a condi- 
tion of their service was also repelled. 
The Tribunal observed that the mere fact 
that while the workshop was under con- 
struction and there was not enough ac~ 
commodation for the office/administrative 
staff in the workshop building at the site, 
they were accommodated in another 
building which worked there along with 
other clerks for only 64 hours a day for 
a period of six months does not mean 
that 64 hours a day was a condition of 
their service. The tribunal was also not 
satisfied that the administrative staff in 
all the projects of the Oil and Natural 
Gas Commission. worked only for 63 
hours per day. It was pointed out that 
in the Jammu project three persons of 
the administrative staff worked for 9 
hours including one hour’s rest interval 
and two persons for 8} hours including 
half-an hour's rest interval. In the head- 
quarters central auto-workshop, Dehra 
Dun, three persons of office staff worked 
for 8} hours, includi an hour’s 
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rest interval, In the Cauvery project 
some clerks work for 8} hours including 
half an hour’s rest interval In other pro- 
jects of the Oil and Natural Gas Commis- 
sion, the administrative staff is working 
6} hours or less than 8 hours excluding 
rest interval- After referring to these 
instances the Tribunal observed that 
there was no uniform practice of work- 
ing either for 64 hours only or for 
8 hours, excluding rest intervals for of- 
fice staff, at all places. In the opinion of 
the Tribunal, therefore, there was no 
presumption of there being any condition 
of service either way, On this reasoning 
Section 9-A of the Act was held inap- 
plicable to the case of the workmen at 
Baroda. 


5. The Tribunal next dealt with 
the contention that the change in the 
hours of work was not justified from the 
point of view of convenience and that 
the workmen being transferable all over 
the country and the pay scales being 
similar, hours of work in the Baroda 
workshop should not. have been changed 
from 6} hours, including half an hour 
rest interval to 9 hours, including rest 
interval for one hour. It was success- 
fully contended by the workmen that 
though under the Factories Act the work- 
men may be asked to work for 48 hours 
a week or 8 hours a day, it does not 
necessarily follow that the clerical staff 


should also be made to work 8 hours a` 


day when they had been working for 
only 6f hours a day from December 1964 
to June 1965. Emphasis was laid on be- 
half of the: workmen on the submission 
that industrial law recognises the distinc- 
tion between workers in factories and 
workers: in offices, This approach found 
favour with the Tribunal. The workmen 
further contended that the management 
had wrongly claimed that work in the 
factory would suffer by reducing - the 
working hours of the clerical staff from 
8 hours to 6} hours. The Tribunal also 
agreed with this submission, basing its 
conclusion on the evidence of Shri S. 
Hassan (M. W. 1). In the case of time- 
keepers and the store-keepers. however, 
the Tribunal felt that reducing the work- 
ing hours in their case would prejudicial- 
ly affect the working of the factory. The 
contention on behalf of the manage- 
ment that change in the working hours 
of the clerical staff from 8 hours to 6} 
hours is likely to give rise to dissatis- 
faction among other workers was repell- 
ed on the ground that in case of two 
projects. namely. Cambay and Navagaon. 
the: working hours of the clerical staff 
were less than those of the technical staff. 
According to the Tribunal the technical 
staff generally works for 8 hours a day 
while the clerical staff in many projects 
of the ‘workshop itself work only for 
64 hours a day. 
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6. Dealing with issue No, 2 the 
Tribunal observed that compensation af 
the rate of 10% of pay to the office ade 
ministrative staff (excluding time-keep= 
ers and store-keepers) was justified for 
the period for which they were made to 
work for 8 hours a day. : 

T. On appeal the learned Attorney 
General assailed the line of reasoning 
and ' the conclusion of the Tribunal. On 
behalf of the respondent also the conclu~ 
sion of the Tri that there was no 
term or condition of service fixing the 
daily working hours of the administra= 
tive staff at 64 hours was questioned. If 
was contended on their behalf that it was 
a term of their service that they should 
work only for 64 hours per day. and, 
therefore, change from 64 hours to 8 hours 
per day without proper notice was vios 
lative of Section 9-A of the Act. 


8. In our opinion, on the facts 
and circumstances of this case it cannot 
be said that 6} working hours a day was 
a term of service, for the simple reason 
thet it was only during a period of the 
first six months, when the factory was 
being constructed at the site.of the 
workshop that, due to shortage of ace 
commodation, the administrative office 
was, as an interim arrangement, tem 
porarily located in tents at a place about 
2 k.m, away, that the staff in this office 
‘was not required to work for more than 

hours per day. There is no evidence 
that 6} hours per day was a condition of 
service: neither is there any such term 


of service in their letters of appointment; - 


mor is such a term of service otherwise 


discernible from other materials on the — 


record. AS soon as. the construction að 
the site of the factory was complete and 
the workshop was ready to start its nore 
meland regular working. the a istra~ 
tive office was shifted to its permanent 
abode at the site of the factory. It was then 
that the proper regular working of the 
administrative office and its staff started 
at the site of. the factory with working 
hours being appropriately fixed at 8 
hours per day so as to facilitate efficient 
functioning of the workshop to the ex» 
pected capacity, 

9. 
part of the case in these words: 


“There is nothing to show that if 
was a condition of service that an em~ 
ployee would work 64 hours only. Nor is 
there anything to that effect in the ap- 
pointment letter of the employee. Nor 
is it a condition of service that he would 
work 8 hours. There is nothing to that 
effect either in the appointment letter, 


The contention on behalf of ‘the 
workmen is that since they had been 
working from December 1964 till June 
1965 only for 6} hours a day, it had 
become a condition of their service 


The Tribunal dealt with this: 
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This contention is without forze. The 
mere fact that while the workshop was 
under completion and there was not 
enough accommodation for the office/ad- 
ministrative staff in the workshop build- 
ing, they were accommodated in another 
building and worked there along with 
other clerks for only 6} hours in a day 
for a period of 6 months, will not make 
it a condition for their service.” 

Nothing cogent has been urged against 
this reasoning with which we are in 
complete agreement. Incidentally. look- 
ing at the terms of reference also it is 
clear that no specific dispute was raised 
by the workmen on the basis of any 
claim that the term of their employment 
to work only for 64 hours per day had 
been varied without the requisite notice 
under Section 9-A. This challenge 
against the award by the respondents is 
accordingly repelled. 


10. The controversy indeed mainly 
rests on the question whether fixation of 
hours of work per day is atherwise 
objectionable and the working hours have 
been rightly reduced by the Tribunal to 
64 hours a day and whether the Tribunal 
has rightly directed payment of over- 
time compensation at 10 per cent of pay 
to the office administrative staff (exclu- 
sive of time-keepers and store-keepers) 
for the extra work taken from them in 
the past. The rival contentions raised 
before the Tribunal on this aspect may 
Ln ented in the words of the Tribunal 


“The next contention on behalf of 
the workmen is that the change in the 
hours of work was not justified from the 
point of view of convenience and that 
Services are transferable all over the 
country and pay scales are one and the 
same and that consequently the hours of 
work in the Baroda workshop should not 
have been changed from 7 hours includ- 

alf an hour's rest interval. to 9 
hours including one hour’s rest interval. 
There is no doubt that a change has 
been made in June 1965 from 64 hours 
of work to 8 hours of work after the 
staff was shifted to the workshop pre~ 
mises. The contention on behalf of the 
management is that the Factories Act ap- 
plies to the workshops and that conse- 
quently the management is not doing 
anything wrong in asking the administra- 
tive staff in the workshop to work for 
8 hours. It is also contended by the 
management that if this is not done, the 
work in the workshop will suffer.” 

The Tribunal noticed that under the 
Factories Act a workman may be requir- 
ed to work for 48 hours a week but in 
its view “it does not necessarily follow 
that the clerica] staff should also be made 
to work 8 hours a day although they 
had been working only 6} hours a day 
from December 1964 to June 1965” for 


Oil & Natural Gas Commn. v. Workmen (Dua J.) 


excessive, 


{Prs. 9-11] S. C. 971 


even in the case of working shifts, many 
shifts work for less than 8 hours a day, 
The Tribunal. after referring to ae des 
cision in the Workmen of B, O. A, C. 
B. O. A. C.. (1962) 1 Lab LJ 257 (SC), nd 
to the decision in Nawabganj Sugar Mills 
v. Its Workmen, (1964) 1 Lab LJ 750 
(SC), observed that it was “a question 
for consideration whether in the other 
projects of the ONGC itself and other 
offices in Baroda, the Administrative Of- 
fice staff was made to work 8 hours a day 
or only 6} hours a day”. According to 
the Tribunal the technical staff general- 
ly works for 8 hours a day whereas the 
clerical staff in many of the projects of 
the workshop itself works only 6ł hours 
a day. The Tribunal also observed that 
it was not correct that the factory would 
suffer if the working hours of the cleri- 
cal staff in the Baroda workshop were 
reduced from 8 hours to 64 hours a day. 
For this conclusion reference has been 
made in the award to the statement of 
M. W. 1 Shri S. Hassan. Deputy Mana- 
ger (Establishment). 

11. The learned Attorney General 
has submitted that the ratio of the de- 
cision in the B.O.A.C, case, (1962) 1 
Lab LJ 257 (SC) (supra) to which the 
Tribunal has referred in the award does 
not support the view taken by it. Our 
attention has been invited to the follow- 
ing passage in that judgment :— 


, “It is in the light of all these fea- 
tures of the service expected of the ap- 
pellants that we have to consider the 
question as to whether the tribunal was 
right in fixing the weekly hours of work 
at fortyeight. It is clear that until] 1954 
there was no occasion to prescribe the 
weekly hours as such because the extent 
and volume of the work did not justify 
any such fixation, Sometimes, employees 
in the three respective categories were 
not required to do as much weekly 
work as was regarded as normal. Some- 
times, if the work was heavier and the 
vagaries of the arrival or departure of 
the aircraft imposed additional burden, 
the normal working hours were exceed- 
ed. Until 1954 no question of payment 
of overtime wages arose, In 1954, the 
respondent started paying overtime wages 
in the manner already indicated. There- 
fore, the question as to whether in fix- 
ing fortyeight hours as the normal 
working hours in a week the tribunal 
has committed an error must be judged 
not so much by a reference to the exist- 
ing normal working weekly hours but 
by a reference to the principles which 
generally apply to the fixation of week- 
ly working hours. In our opinion. judg- 
ed in that way. it would be difficult to 
sustain the argument of the appellants 
that fortyeight hours in a week is either 
unduly reasonable (unreasonable?) or 
t is why we do not 
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that the general argument urged by the 
appellants that the existing working 
hou should be standardized can be ac- 
cepted. 


The reported case dealt with an establi- 
shment which had peculiar characteris- 
tics. I; had three categories of employ- 
ees. one of which used to work for 36 
hours and the other for 39 hours and the 
third for 42 hours.’ The respondent 
corporation in that case fixed 48 hours 
per week as normal duty hours for all 
employees. The Tribunal had held that 
the Corporation was entitled to so fix 
the working hours. On appeal by the 
workmen, after noting the peculiar fea- 
tures of the service expected of the 
workmen, this Court made the above ob- 
servation. In regard to the office staff which 
had always been working for 36 hours 
a week it was conceded in that case that 
it should work only for 36 hours a week 
as it used to do. This decision, therefore, 
in our opinion, does not help the respon- 
dents. Nawabgani Sugar Mills. (1964) 1 
Lab LJ 750 (SC) (supra) dealing with 
rationing allowance is equally — if not 
more-—- unhelpful, The learned Attorney 
General drew our attention to the deci- 
sion in May and Baker (P) Lid, v. Their 
Workmen, (1961) 2 Lab LJ 94 (SC), for 
the proposition that it is not open to the 
Industrial Tribunal, to reduce the work- 
ing hours either directly or indirectly 
where the employer was following the 
working hours prescribed by a statutory 
provision. In this reported case the re- 
levant provision of Delhi Shops and Es~< 
tablishments Act, 1954 fell for considera“ 
tion. Reference was also made by the 
learned Attorney General to the decision 
of the Andhra Pradesh High Court in 
Workmen of Hindustan Shipyard (P) Ltd. 
v. Industrial Tribunal, Hyderabad. (1961) 
2 Lab LJ 526 (Andh Pra), in support of 
the proposition that the management has 
the power to vary the working hours 
within the limits prescribed by law. In 
that case the provisions of the Factories 
Act and of the Madras Shops and Esta- 
blishments Act, 1948 fell for considera- 
tion by the Court. The learned Attorney 
General also drew our attention to As- 
sociated Cement Staff Union v. Associat- 
ed Cement Company Ltd, (1964) 1 Lab 
LJ 12 = (AIR 1964 SC 914), where this 
Court pointed out that it was not the 
function of industrial adjudication to fix 
the working hours with an eye to enable 
the workmen to earn overtime wages 
and it pointed out the various factors 
relevant for fixing hours of work, The 
learned Attorney General emphasised the 
fact that the Tribunal failed to consider 
the question of adverse effect of the 
reduced working hours of the office staff 
on production which is a relevant factor 
to consider. He further contended that 
8 hours a day is not shown to impair the 
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health of the workmen. It was also 
argued that there is no general uniform 
Pattern of hours of work per day in 
the offices of the other projects of the 
Oil and Natural Gas Commission and 
that. each project has its own pattern to 
suit its requirements, Considerable stress 
has also been laid on the submission that 
administrative offices attached to all fac- 
torizs of the appellant have to work for 
48 hours a week, It must be particular- 
ly so in the case of the administrative 
office attached to the central workshop af 
Baroda which, according to the appel- 
lants submission controls all the work= 
shops in the western region, 


_ R In our opinion, there is merif 
in zhe learned Attorney Generals sub- 
mission. The management must in our 
opinion, haye full power and discretion 
in fixing the working hours of the ad- 
ministrative staff within the limits pre- 
scribed by the statute. When the change 
in the working hours is covered by Sec- 
tior 9-A read with the First Schedule of 
the Act, compliance with the said section! 
would undoubtedly be necessary for its 
sustenance. In the present case, as al- 
ready observed, Section 9-A is not 
attracted, When the administrative office 
at Baroda was temporarily located about 
a couple of kilometres away awaiting 
completion of its permanent abode, the 
factory was in the process of being con- 
structed and there was no question of 
fixing the working hours of the admin- 
istrative office on a permanent basis. 
Parhaps there was not even enough work 
for the office staff to keen them occupi- 
ed for more than 6} hours per day. It 
was only when the factory was complet- 
ed and the administrative staff attached 
to it shifted to its own building at the 
factory site. that the management ap- 
parently on an overall assessment of its 
recuirements fixed 8 working hours per 
day. This, in our opinion, was within the 
competence of the management. The Tri- 
bunal was also, in our view, not right 
when it observed that the work in the fac- 
tory would not suffer by reducing the 
working hours of the clerical staff in the 
Baroda workshop from 8 hours to 
hours a day. According to the Tribunal 
itself Shri Hasan had stated that he 
did not think that working of the fac« 
tory would be adversely affected if the 
timings ofthe genera] staff and the office 
steff are changed with the number of 
working hours remaining the same and 
that change of half an hour this way or 
that way is done at times when requir- 
ed, In other words the Tribunal itself 
did not understand Shri Hasan to refer 
to the regular reduction of working 
heurs by an hour and a half on a per- 
manent basis. We may -now turn to the 
actual statement of Shri Hasan (M. W. 1). 
He has stated: 
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“The Baroda workshop differs from 
the other workshops of the Commission 
as it is a Central Workshop and takes 
up major repairs and controls all other 
shops in the Western Region. There are 
8 to 9 departments in the offce of the 
workshop. They are; (1) Office Admin- 
stration, (2) Technical Administration, 
(3) Stores, (4) Accounts, (5) Transport 
(6) Security, (7) Works Manager (i) (8) 
Works Manager (ii), (9) Planning and 
Designing. All these Departments have 
different controlling heads. 

If the hours of the staff working in 
the office of the workshop are reduced, 
it will adversely affect the working 
because the whole work is connected, It 


would certainly affect other workshops 
of the Commission because there will 


be agitations and dissatisfaction in other 
workshops. 


Transfers from the office of the 
main workshop to other workshops offices 
are quite frequent. The staff may be 
transferred to any part of India, Similar- 
ly the: staff from other parts of India 
may be transferred to the office of the 
Baroda workshops.” 

The passage on which the Tribunal has 
relied on for its view is: 

“I do not think that the working of 
the factory would be adversely affected 
if the timings of the ‘general shift’ - and 
the office staff are changed with the 
number of working hours remaining the 
same. Change of half an hour this way 
or that way is done at times when re- 
quired. 


If a change is made of one hour in 
the timings with the number of working 
hours remaining the same, it is likely to 
affect adversely the working.” 

This passage does not in any way detract 
from the categorical statement made 
earlier that if the hours of the staff, 
working in the office of the workshop, 
are reduced, it will adversely affect the 
working because the whole work is con- 
nected. The Tribunal does not seem to 
have correctly read Shri Hasan’s_ state« 
ment. The view of the Tribunal that 
reduction in the hours of work of the 
office staff from 8 to 64 hours would not 
adversely affect the working is. in our 
opinion, not only not supported by the 
evidence on the record but appears to be 
contrary to the statement of Shri Hasan. 


13. The Tribunal was also nof 
right in saying that in other projects the 
working hours of administrative office 
are 6$ hours. Working hours in these 
offices according to the material on the 
record, vary and there is no uniform 
practice. But the fact that in some of 
the other offices. the working hours are 
64-hours per day. cannot be the deter- 
mining factor. The office at Baroda being 
the controlling office its requirements 
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and exigencies of work are such that 
fixing of 8 hours work a day is. in our 
opinion, fully justified, and the Tri- 
bunal was wrong in reducing its working 
hours to 64 hours a day. The mere fact 
that the staff at Baroda is liable to trans- 
fer to other projects is, in our view, of 
little importance. Assuming that by 
transfer to some other projects the em=+ 
ployee concerned would have to work 
for 64 hours a day. that would not ren- 
der the fixation of 8 hours a day for the 
administrative office at Baroda objection~ 
able or open to interference by the Tri- 
bunal. The Tribunal has itself already 
observed that in the other projects the 
working hours in the administrative of- 
fices vary. If that is so then this could 
not be a cogent ground for reducing the 
working hours from 8 to in the Cen- 
tral Office at Baroda. Once it is found 
that 8 hours a day has been properly 
fixed for work in the administrative of- 
fice there can be no question of payment 
of any compensation, for working fog 
8 hours a day in the past. 


14, The respondents’ learned 
counsel, Shri Bhandare, has submitted 
that this Court should not interfere with 
the conclusions of the Tribuna] under 
Article 136 of the Constitution as those 
conclusions are based on appreciation of 
evidence, However erroneous they may 
be, according to Shri Bhandare, it is not 
the practice of this Court to interfere 
with such conclusions. In our view. the, 
Tribunal has not only made some con- 
tradictory observations about the practice 
prevailing in the other projects of the 
Oil and Natural Gas Commission but 
has also misread the statement of Shri 
Hasan (M. W. 1). It has indeed wrongly 
interfered with the appellant’s decision 
in fixing the hours of work which was 
fully within its competence, and was not 
open to any valid objection. The con- 
clusions of the Tribunal are, therefore, 
tainted with serious infirmity justifying 
re-appraisal of the evidence by this Court 
for coming to its own independent con- 
clusion on such re-appraisal, 


15. The result, therefore, is that 
this appeal succeeds and allowing the 
same we set aside the award reducing 
the working hours from 8 to 6} hours per 
day in the Baroda Central Office and 
also set aside the order granting com- 
pensation at 10 per cent of the salary. 
The appellant will of course pay the 
costs of the respondent in this Court, 


Appeal allowed, 
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Index Note: — (A) Constitution of 
India, Art. 226—~Res judicata. 


Brief Note: —: (A) Validity of 
Chapter IV-A, Motor Vehicles Act, up- 
held in all previous decisions. Their 
binding effect is not taken away mere- 
ly because aspect based on guarantee 
under Art. 19 (1) (f) of Constitution 
was not expressly considered. The 
question regarding validity of Chap- 
ter IV-A on ground of infringement of 
Art. 19 (1) (£) which though open was 
not raised in earlier writ petitions can- 
not be raised in subsequent writ peti- 
tions, (X-Ref: Motor Vehicles Act 
(1939), Chap. IV-A). AIR 1963 SC 151, 
Followed. (Para 10) 

Index Note: — (B) Motor Vehi- 
cles Act, (1939), S. 68-C — Hearing of 
objections—Bias in. 


Brief Note: —- (B) Preparation of 
scheme of road transport—Although 
the Secretary to Government, Home 
Department was a member of the Com- 
mittee to prepare a scheme of road 
transport and published it, in his capa- 
city as Secretary for Industries, he 
cannot be said to be so biassed, as to 
disqualify him from hearing ee 
under Section 68-D. (X-Ref: S. 68-D) 
(X-Ref: Constitution of India, Art. 226 
—Natural justice — Bias) AIR 1961 
SC 82, Followed. (Para 14) 


Index Note: — (C) Motor Vehicles 
Act, (1939), S. 68-C—Schemes of road 
transport — There can be more than 
one scheme for nationalization of rou- 
tes, Co-ordination of services on ail 
routes is not a condition precedent. 
AIR 1961 SC 82 Followed AIR 1960 
SC 350, Distinguished. (Para 15) 


Index Note: — (D) Motor Vehi- 
eles Act (1939), S. 68-D—Objection to 
scheme. 
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Brief Note: — (D) The mere facê 
that the schemes published under Sec- 
tion 68-C were approved in toto does 
not mean that the person who exer- 
cised the functions of State Govern- 
ment under S. 68-D had failed to carry 
out his functions under S. 68-D (X-Ref: 
S. 68-C). (Para 16) 
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7, 
The Judgment of the Court was 
delivered by 
GROVER, J.:— These appeals by 
certificate arise out of a common judg- 
ment of the Madras High Court given 
in a number of writ petitions filed be- 
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fore it by various stage carriage opera- 
tors. 


2. The facts have been set out 
in detail in the judgment of the High 
Court and need be stated only brief- 
ly. The policy of nationalisation of 
passenger bus transport in the State of 
Madras (Now Tamil Nadu) was laid 
down by the Government Order dated 
June 7, 1967. Under that order all 
routes of 75 miles and above. all rou- 
tes radiating or terminating in Madras 
City and all routes in the Kanyakumari 
District were to be nationalised as and 
when the permits of the private opera- 
tors expired. By the Government Order 
dated June 17, 1967 a committee was 
constituted for implementing the above 
decision. A draft scheme was prepar- 
ed by the committee for nationalising 
the routes in question to the complete 
elimination of private operators. This 
scheme was published under S. 68-C 
of the Motor Vehicles Act 1939, here- 
inafter called the ’Act’. A number of 
writ petitions were filed in the High 
Court in 1967 challenging the validity 
of the draft scheme. That scheme was 
struck down by the High Court. There- 
after the Governor of Madras inserted 
Rule 23-A in the Madras Government 
Business Rules in exercise of his 
powers under Art. 166 of the Constitu~ 
tion. It was provided thereby that the 
powers and functions which the State 
Transport Undertaking could exercise 
under S. 68-C shall be exercised by 
the Secretary to the Government of 
Madras in the Industries, Labour and 
Housing Department on behalf of the 
State Government. It was also provid- 
ed by that Rule that the powers and 
functions of the State Government 
under S. 68-D of the Act and the 
Rules relating thereto were to be ex- 
ercised by the Secretary to the Gov- 
ernment of Madras in the Home De- 
partment on behalf of the State Gov- 
ernment. In April 1968 an Ordinance 
was promulgated by the Governor 
which was later replaced by the 
Madras Act 18 of 1968 which became 
effective from April 1, 1968. By that 
enactment S. 47 (1) CC, S. 58 (2) (A) 
and S. 68 (CC) were added to the Act. 
Under the first two sections the Regi- 
onal Transport Authority was to have 
due regard to the publication of the 
draft scheme in granting a permit or 
a renewal of a permit. The State Tra- 
nsport Undertaking, however, was en- 
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titled as of right to the issuance of a 
temporary permit on the publication of 
a draft scheme under S. 68 (CC) In 
exercise of the powers and functions 
under the new Business Rule 23-A 
schemes of nationalisation were pro- 
mulgated and published. A number of 
operators again filed writ petitions 
challenging the draft scheme as also 
the validity of the Tamil Nadu Act 18 
of 1968. The High Court upheld the 
validity of these provisions including 
the newly added sections. That deci- 
sion was affirmed by this court in A. 
Sanjeevi Naidu v. State of Madras 
(1970) 3 SCR 505 = (ATR 1970 SC 
1102). It was pointed out in that 
judgment that in the State of Tamil 
Nadu the State Transport Undertaking 
is a Department of the State Govern- 
ment. Therefore the necessary opinion 
had to be formed by that Government. 
It was held that the function under 
the Act had been allocated by the 
Governor to the ‘Transport Minister 
under the Rules and the Secretary of 
that Ministry had been validly au- 
thorised under Rule 23-A to take ac- 
tion under S. 68 (C) of the Act. The 
validity of the provisions of the Madras 
Act 18 of 1968 which amended the Act 
had been canvassed before this court 
but it was observed that it was not 
necessary to decide that matter while 
deciding the question of the validity of 
the impugned scheme. 


3. As pointed out by the High 
Court a third attempt was made by 
way of filing writ petitions in the 
High Court out of which the present 
appeals have arisen to impugn the 
validity of Chapter IV-A ofthe Act as 
amended by Madras Act 18 of 1968. 
We shall first state the allegations 
which are relevant for deciding the 
constitutionality of the impugned pro- 
visions, In this connection we may refer 
to writ petition No. 780 of 1970 in 
which the petitioner V. Krishnamur- 
thy was one of those who had chal- 
lenged the validity of the draft scheme 
published by the Director, Madras 
State Transport Department as well as 
the draft scheme published by the 
Secretary to the Government of 
Madras, Industries, Labour and Hous- 
ing Department. It was stated in para 7 
of the petition that by reason of the 
dismissal of the appeals by this court 
the Secretary to the Government, 
Home Department, would now be com=~ 
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petent to take up the’ draft scheme 
for hearing under S, 68-D of the Act. 
On finalisation of the scheme the 
petitioner’s permit would automatical~ 
ly stand cancelled. In that event the 
petitioner’s business would have to be 
closed down and he would be serious- 
Iy affected financially. The following 
part of paragraph 7 may be repro- 
duced: 

“It would be seen that the result 
of the implementation of the Chapter 
IV-A is that only two buses operated 
by me as a commercial undertaking 
could have been nationalised, and the 
vehicles covered by the permits would 
be reduced in value to that of scrap 
and it would have no market at all as 
there would be no operators who 
would be coming forward to purchase 
vehicles by reason of the nationalisa- 
tion policy of the Government”. 
According to paragraph 8 of the peti- 
tion Chapter IV-A of the Act is viola- 
tive of the fundamental rights guar- 
anteed under Art. 19 (1) (f) and (g) of 
the Constitution for the reason, inter 
alia, that the permit issued under the 
Act constitutes property and the right 
to apply for a permit as also to be 
granted a renewal of a permit is a right 
to hold property and the petitioner 
would be deprived thereof. The peti- 
tioner’s right under Art. 19 (1) (f) 
could, therefore, be taken away only 
by a law relating to nationalisation of 
stage carriages if such a law satisfied 
the test of Article 19 (5), namely that 
it should be a reasonable restriction in 
public interest. It was stated that 
public interest would in no way be 
promoted by nationalisation because 
the Government undertaking where- 
ver thé routes had been nationalised 
was running into loss. Another attack 
was made on the ground that no pro- 
cedural safeguards were contained in 
the Act before deprivation of the right 
to property could take place. It was 
further pleaded that although S. 68-D 
provided for compensation: being paid 
at the rate of Rs. 200/- per month 
of the unexpired portion of each per- 
mit there was no provision for com- 
pensation where as a result of the ap- 
proved scheme renewal of the permit 
was refused. 

4. In tħe return which was fil- 
ed on behalf of the respondents an 
objection was raised that the writ 
petitión was liable to be dismissed on 
the ground of constructive`res judicata. 
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A writ petition had been filed on pre- 
vious occasion and the points now 
sought to þe agitated had not been 
taken. It was denied that the right to 
renewal of a permit was property 
within the meaning of Arts. 19 (1) (#) 
and 31 of the Constitution. It was fur- 
ther maintained that according to the 
scheme it was only on the expiry of 
the existing permits of operators that 
the State Transport Undertaking would 
commence its services under the 
Scheme of nationalisation. Other al- 
Jegations made were denied. 


5. The High Court first consi- 
dered the question whether Chapter 
IV-A of the Act is violative of Arti- 
cle 19 (1) ( of the Constitution and 
the same has been canvassed before us 
strenuously. The High Court was of 
the view that a route permit is pro- 
perty and that although the validity 
of that Chapter had come up for con- 
sideration before this court earlier and 
had been upheld but the decision in 
those cases was confined to the attack 
under clause (g) of Article 19 and not 
clause (f). Nor was it open to chal- 
lenge before the decision of this court 
in what is known as the Bank Nationa- 
lisation case: (R. C. Cooper v. Union of 
India, (1970) 3 SCR 530 = (AIR 1970 
SC 564) ). 

6. The High Court acceded to 
the argument of the Advocate Gene- 
ral that a bus with a permit is a valu- 
abla property but without a permit or 
when the permit expires it ceases to 
have more value than what can be 
fetched in the market. The motor vehi- 
cle is not taken away by the Govern- 
ment and the permit holder is free to 
use it. Since the renewal of a permit 
is not a matter of right on the expiry 
of the permit its holder had no pro- 
perty in it and as such there was rio 
question of infringement of his fun- 
damental rights guaranteed by Arti- 
cles 19 (1) (£) or Art. 31 of the Con- 
stitution. 

T. Tt is necessary to notice the 
previous decisions in which the con- 
stitutional validity of the provisions 
similar to those of the Act was chal- 
lenged. In Saghir Ahmad v. State of 
U. P. (1955) 1 SCR 707=(AIR 1954 SC 
728) it was held that the U. P. Road 
Transport Act 1951 violated funda- 
mental rights of private citizens guar- 
anteed under Art. 19 (1) (£) of the Con- 
stitution and was not protected by 
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clause (6) of Art. 19 as it stood at the 
time of the enactment. A declaration 
had been made in terms of S. 3 of that 
Act to the effect that the stage car- 
riage services, among others, on the 
Bulandshahr-Delhi route shall be run 
and operated exclusively by the State 
Government. A scheme was also noti- 
fied for the operation of the stage car- 
riage services on those routes. This 
was held to be an infraction of Arti- 
ele 19 (1) (g) of the Constitution. The 
new clause inserted in Art. 19 (6) by 
the Constitution First Amendment Act 
1951 did not apply to the facts of this 
case. It was observed that after the 
insertion of that clause no objection 
could be taken to the creation of a 
monopoly by the State on the ground 
that it violated Art. 19 (1) (g). 

8. In the next case Ram Chan- 
ira Palai v. State of Orissa, 1956 SCR 
29=(AIR 1956 SC 298) schemes of 
nationalisation of stage carriage ser- 
vices were assailed on various grounds. 
including infringement of Art. 19 (1) 
(f) and (g). In view of the amendment 
made in clause (6) the creation of a 
State monopoly by law was found to 
be permissible under that clause. 
Saghir Ahmad’s case, (1955) 1 SCR 
707 = (AIR 1954 SC 728) was held 
to be inapplicable and the decision in 
Bhikaji Narain Dhakras v. State of 
Madhya Pradesh, (1955) 2 SCR 589 = 
(AIR 1955 SC 781) was followed, It 
was not considered necessary to exa- 
mine the further contention that the 
fundamental rights guaranteed under 
Arts. 19 (1) ( and 31 (2) had been 
violated. If the permits held under the 
Act were prematurely terminated or 
cancelled compensation was provided 
by the Orissa Act under which the 
nationalisation had been done. If there 
was no renewal of the permits on their 
expiration after they had run for their 
normal period no claim could be made 
by the permit holders on the score of 
such non-renewal because renewal was 
not a matter of right. The concerned 
transport authority would be well 
within its right to refuse such renewal 
having regard to the provisions of the 
amended Sections 47 and 55 of the Act. 
if at all there was any deprivation of 
proprietary rights it would be by au- 
E of law. In G. Nageshwara Rao 

A. S. T. Corpn. (1959) Supp 1 
SCR a = (AIR 1959 SC 308) the 
validity of the provisions contained in 
Chapter IV-A of the Act was directly 
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assailed. The court refused to draw in- 
ferences from the provisions contained 
in S. 68-G for payment of compensa- 
tion to the holder of a permit that the 
legislature had assumed that a trans- 
fer of the business was involved in the 
process laid down in Chapter IV-A. 
Article 31 of the Constitution was held 
not to have been attracted. 

9. Before the decision in K. K. 
Kochuni v. State of Madras, (1960) 3 
SCR 887=(AIR 1960 SC 1080) this 
court had held in the State of Bombay’ 
v. Bhanji Munji, (1955) 1 SCR 777 = 
(AIR 1955 SC 41) which was followed 
in certain other cases that the subst- 
antive provisions of law relating to 
acquisition of property were not liable 
to be challenged on the ground that 
they imposed unreasonable restrictions 
on the right to hold property. In other 
words, in cases falling under Art. 31 
(2) the provisions of Art. 19 (1) (£ 
could not be invoked. In Kochuni’s 
case. however, the effect of the Con- 
stitution Fourth Amendment Act 1955 
on Art. 31 was considered. It was held 
that that Article was no longer a self- 
contained Article providing for a sub- 
ject different from that .dealt with by 
Art. 19. It dealt with two different 
subjects. Clauses 2 and 2A dealt with - 
acquisition and requisition and cl. 1 
with deprivation of property by au- 
thority of law. Clause 1 of Art. 31 
could no longer be so construed as to 
exclude the operation of Article 19. 
Bhanji Munji’s case was distinguished 
on the ground that after the Constitu- 
tion Fourth Amendment Act it no lon- 
ger held the field. In Smt. Sitabati ` 
Debi v. State of West Bengal, (1967) 2 
SCR 949 it was pointed out that Kochu- 
ni’s case was not concerned with a law 
of requisition or acquisition. Therefore 
the observations therein had to be 
understood as meaning that Bhanji 
Munji’s case no longer governed a case 
of deprivation of property by means 
other than requisition and acquisition. 
In other words any deprivation of pro- 
perty under Art. 31 (1) had to satisfy 
the guarantee of other fundamental 
rights including Art. 19 (1) (£). In R. C. 
Cooper’s case, (1970) 3 SCR 530=(AIR 
1970 SC 564) however, this court set- 
tled the whole position by holding that 
the limitation prescribed for ensuring 
due éxercise of the authority of the . 
State to deprive a person of his pro- 
perty and the power to compulsorily ` 
acquire the property were specific 
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clauses of limitation on the right of 
private property falling under Art. 19 
(1) (£). Thus the court came to the con- 
clusion that Arts. 19 (1) (f) and 31 (2) 
were not mutually exclusive. 


10. The argument of the ap- 
pellants is that prior to the decision in 
R. C. Cooper’s case, (1970) 3 SCR 530 
=(AIR 1970 SC 564) it was not possi- 
ble to challenge Chapter IV-A of the 
Act as violative of Art. 19 (1) (£) ow- 
ing to the decision of this court that 
Art. 19 (1) (£) could not be invoked when 
a case fell within Art. 31 and that was 
the reason why this court in all the 
previous decisions relating to the vali- 
dity of Chapter IV-A proceeded on an 
examination of the argument whether 
there was infringement of Art. 19 (1) 
(g), and clause (f) of that Article could 
not possibly be invoked. We arè un- 
able to hold that there is much sub- 
stance in this argument. Bhanji Munji 
(1955) 1 SCR 777 = (AIR 1955 SC 41) 
and other decisions which followed it 
were based mainly on an examination 
of the inter-relationship between Arti- 
cle 19 (1) (£) and Art. 31 (2). There is 
no question of any acquisition or 
requisition in Chapter TV-A of the Act. 
The relevant decision for the purpose 
of these cases was only the one given 
in Kochuni’s case, (1960) 3 SCR 887 
= (AIR 1960 SC 1080) after which no 
doubt was left that the authority of 
law seeking to deprive a person of his 
property otherwise than by way of ac- 
quisition or requisition was open ia 
challenge on the ground that it con- 
„stituted infringement of the fundamen- 
tal rights guaranteed by Art. 19 (1) (£)- 
It was, therefore, open to those affect- 
ed by the provisions of Chapter IV-A 
to have agitated before this court the 
question which is being raised now 
based on the guarantee embodied in 
Art. 19 (1) (£) which was never done. 
It is apparently too late in the day 
now to pursue this line of argument. 
In this connection we may refer to the 
observations of this court in Md. Ayub 
Khan v. Commr. of Police, Madras 
(1965) 2 SCR 884 = (AIR 1965 SC 
1623) according to which even if cer- 
tain aspects of a question were not 
brought to the notice of the court it 
would decline to enter upon re-exami~ 
nation of the question since the deci- 
sion had been followed in other cases, 
In Smt. Somavanti v. State of Punjab, 
(1963) 2 SCR 774 = (AIR 1963 SC 151) 
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a contention was raised tħat in none 
of the decisions the argument advanced 
in that case that a law may be pro- 
tected from an attack under Art. 31 
(2) but it would be still open to chal- 
lenge under Art. 19 (1) (f), had been 
examined or considered. Therefore, the 
decision of the court was invited in 
the light of that argument. This con- 
tention, however, was repelled by the 
following observations at p. 794: 

“The binding effect of a decision 

does not depend upon whether a par- 
ticular argument was considered there- 
in or not. provided that the point with 
reference to which an argument was 
subsequently advanced was actually 
decided”, 
It is common ground in the present 
eases that the validity of Chapter IV-A 
of the Act has been upheld on all pre- 
vious occasions and merely because 
the aspect now presented based on the 
guarantee contained in Art. 19 (1) (£) 
was not expressly considered or a deci- 
sion given thereon will not take away 
the binding effect of those decisions on 
us. 

11. The Tearned Advocate Gene- 
ral who appears for the respondents 
has invited our attention to certain 
decisions which do not relate to the 
provisions of the Act but in which the 
principle which is sought to be in- 
voked on behalf of the appellants based 
on Art. 19 (1) (f) has been examined. 
In Akadshi Padhan v. State of Orissa, 
(1963) Supp 2 SCR 691 (AIR 1963 
SC 1047) the question was whether 
the monopoly in the trade of Kendu 
leaves which the State of Orissa took 
over constituted restriction on the. 
fundamental right of the petitioner whe 
used to carry on extensive trade in 
the sale of Kendu leaves. The attack 
against the Orissa Act by which the 
monopoly was created was based on 
the alleged contravention of the funda- 
mental rights under Art. 19 (1) (£) and 
(g). The rival contentions which were 
advanced were that the effect of the 
change made by the Constitution First 
Amendment Act 1951 in Art. 19 (6) 
was not to exempt the law passed for 
creating a State monopoly from the 
application of the rule prescribed by 
the first part of Art. 19 (6). On the 
other hand it was contended by the 
State that the object of the amend- 
ment was to put the monopoly laws 
beyond the pale of challenge under 
Art, 19 (1) (£) and (g). The scope and 
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effect of Art. 19 (6) after its amend- 
ment was fully considered. The court 
felt no difficulty in rejecting the argu- 
ment that the creation of a State mono- 
poly must be justified by showing that 
the restrictions imposed by it were 
reasonable and were in the in- 
terest of the general public. It was 
stated emphatically that the amend- 
ment clearly indicated that the State 
monopoly in respect of any trade or 
business must be presumed to be rea- 
sonable and in the interest of general 
public so far as Art. 19 (1) (g) was 
concerned. The court proceeded to hold 
that the effect of the amendment made 
in Art. 19 (6) was to protect the law 
relating to the creation ‘of monopoly 
and that meant that it were only these 
provisions of that law which were in- 
tegrally and essentially connected with 
the creation of the monopoly which 
were protected. The rest of the provi- 
sions which might be incidental did 
not fall under the -latter part of Arti- 
cle 19 (6) and would inevitably have 
to satisfy the test of the first part of 
that Article. The question which is more 
relevant for our purpose was next con- 
sidered, namely, the effect of the 
amendment, on the other fundamental 
rights guaranteed by Art. 19 (1). The 
following observations at p. 710 on this 
point may be reproduced: 

“The position, therefore. is that a 
law creating a State monopoly in the 
narrow and limited sense to which we 
have already referred would be valid 
under the later part of Art. 19 (6), and 
if it indirectly impinges on any other 
right, its validity cannot be challeng- 
ed on that ground. If the said law con- 
tains other incidental provisions which 
are not essential and do not constitute 
an integral part of the monopoly crea- 
ted by it the validity of those provi- 
sions will have to be tested under the 
first part of Art. 19 (6), and if they 
directly impinge on any other funda- 
mental right guaranteed by Art. 19 
(1), the validity of the said clause will 
have to be tested by reference to the 
corresponding clauses of Art. 19. It is 
obvious that if the validity of the said 
provisions has to be tested under the 
first part of Art. 19 (6) as well as Arti- 
cle 19 (5), the position would be the 
same because for all practical purpo- 
ses, the tests prescribed by the said 
two clauses are the same”, 

The instances given in the above deci- 
sion of the State monopoly in respect 
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of road or air transport are pertinent. 
A law relating to such a monopoly 
would not normally impinge upon the 
citizens’ fundamental right under Arti- 
cle 19 (1) (. Similarly a State mono- 
poly to manufacture steel, armaments 
or transport vehicles or railway engines 
and coaches would not normally impinge 
on Article 19 (1) (f). If the law creat- 
ing such monopolies were, however, 
to make incidental provisions directly 
infringing the citizens’ right under 
Article 19 (1) (f) that would be a diff- 
erent matter. (See pages 710, 711). 


: 12. In Municipal Committee, 
Amritsar v. State of Punjab, (1969) 3 
SCR 447 = (AIR 1969 SC 1100) the 
validity of the Punjab Cattle Fairs 
(Regulation) Act 1967 came up for ex- 
amination, That Act declared that 
the State had the monopoly to hold 
cattle fairs and it prohibited all local 
authorities and individuals from hold- 
Ing such fairs at any place in the State. 
Shah, J., delivering the judgment of 
the Court said at page 456:— - 


“By imposing restrictions upon 
the right to hold a fair, the citizens 
are not deprived of their property, 
and the freedom guaranteed by Arti- 
ele 19 (1) (f) is not infringed. The 
primary object of the Act is to give a 
monopoly to the State to hold cattle 
fairs. As a necessary concomitant of 
that monopoly, holding of cattle fairs 
by local authorities and individuals is 
prohibited. The prohibition flows 
directly from the assumption of mono- 
poly by the State and falls within the 
terms of Art. 19 (6) of the Constitution. 
Tt is a provision of the law creating 
monopoly ‘basically and essentially 
necessary’ for creating the State mono- 
poly to prevent other persons from 
conducting the same business”. 


The Tearned Advocate General main- 
tains that it follows from the above 
decisions that when nationalisation 
of a transport service is made which is 
fully protected by Article 19 (6) no 
question arises of any deprivation of 
property. It is possible and likely that 
the value of the buses owned by the 
Operators may be  prejudicially aft- 
ected or that they may not be able 
to carry on trade or business on the 
nationalised routes. According to the 
clear instance given in Akadshi 
Padhan’s case, (1963) Supp 2 SCR 691 
= (AIR 1963 SC 1047) to which re- 
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ference has already been made a law 
relating to such a monopoly would not 
normally infringe the citizens’ funda- 
mental right under Article 19 (1) ($). 


13. Mr, Natesan for the appel- 
fants has pointed out that while pro- 
mulgating the schemes of nationalisa- 
tion temporary permits have been 
granted to the State Road Undertak- 
ing and the compensation which is 
sought to be paid to the permit holders 
is either nil or too small and there is 
no provision for payment of any com- 
pensation to the operators for being 
deprived of the transport business or 
for the effect of the non-renewal of 
their permits. While examining the 
above contentions it may be stated 
that there is mo dispute on certain 
matters. The first is that according to 
the scheme of nationalisation which 
has been impugned all existing per- 


mits must come to an end before each: 


scheme will become enforceable on a 
particular route. In other words by 
virtue of the scheme the existing per- 
mits of any operator will not be can- 
celled. None of the properties or as- 
sets of the appellants is going to be 
acquired. So far as the renewal of a 
permit is concerned this Court has 
already held that,no operator can claim 
renewal asa matter of right. Sec- 
tion 68-G of the Act contains the prin- 
ciple and method of determination of 
compensation if any. existing permit 
is cancelled or its terms are modified. 
In the present cases. however, no such 
question arises because no occasion for 
cancellation of existing permits can 
arise in view of the terms of the im- 
pugned scheme. The effect of national- 
isation on the properties or business 
of the operators is not such as cannot 
be regarded to be a reasonable restric- 
tion in the interest of the general public 
within Article 19 (5) in the same way 
as a State monopoly must be presum- 
ed to be reasonable and in the interest 
of the general public so far as Arti- 
cle 19 (1) (g) and Article 19 (6) are 
concerned. This is in view of the fact 
that the tests prescribed by Clauses 5 
and 6 of Article 19 are the same: 
(vide Akadshi Padhan’s case, (1963) 
Supp 2 SCR 691 = (AIR 1963 SC 
1047)). We are accordingly unable to 
sustain the challenge under Arti- 
cle 19 (1) (f) even if such a challenge 
is open te’the appellants in the light 
of what has been observed earlier. 


ALE 


14. Tt has next been argued 
that the nationalisation schemes were 
vitiated for various reasons. The first 
submission is that a policy decision 
was taken by the Government which 
was embodied in the Govenment Order 
dated June 17, 1967. It was stated 
therein that the Government had con- 
sidered carefully the question of ex- 
tention of nationalisation of passenger 
bus transport in the State. In modifi- 
caticn of the existing policy the 
Government had decided that the types 
of routes set out should be nationalis- 
ed. The Government proceeded to 
direct that the routes in the cate- 
gories mentioned should be nationalis- 
ed as and when the permits of the 
private operators expired. On the same 
day by another Government Order- 


_the Government constituted an ad hoe 


committee “to work out the details in 
all aspects for implementing the policy 
decision.” One of the members of that 
committee was the Secretary to the 
Government, Home Department. The 
committee was to submit its report 
within a fortnight. After the report 
had been submitted schemes were 
published under Section 68-C by the 
Secretary, Industries, Labour and 
Housing Department, hereinafter re~ 
ferred to asthe “Secretary Industries", 
He purported to. do so under Rule 23-A 
of Rules of Business. Objections which 
were filed by the operators were heard 
and the schemes considered by the 
Secretary, Home, under Section 68-D 
who had been so authorised under 
Rule 23-A. According to the appel- 
lants the Secretary, Home, while hear- 
ing the objections under Section 68-D 
of the Act was acting as a quasi- 
judicial tribunal. Since he was a 
member of the committee which had 
madz the report in accordance with 
which the scheme had been published - 
under Section 68-C it is claimed that 
the Secretary, Home, acted as a Judge 
in his own cause. In other words, 
he participated in the policy decision 
of the Government and then he ex- 
ercised the powers under Section 68-D 
of hearing objections and considering 
the merits of the schemes, This, ił 
is suggested, is wholly contrary to the 
rules of natural justice the hearing 
by the Secretary, Home, being vitiat- 
ed ky bias. The learned single Judge 
of the Calcutta High Court in East 
India Electric Supply and Traction Co., 
Lid. v. S. C. Dutta, (1955) 59 Cal 
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WN 162 held that where a member of 
a Rating Committee had already pre- 
judged at least one of the issues that 
had been raised before it, his inclusion 
as a member made the Rating Com- 
mittee and its functioning contrary to 
law. In D. Satyanarayanamurthy v. 
A. P. State Road Transport Corpora- 
tion, (1961) 1 SCR 642=(AIR 1961 SC 
82) the Minister in charge of the port- 
folio of Transport had presided over 
the sub-committee constituted to imple- 
ment the scheme of nationalisation of 
bus services. It was contended there 
that the same Minister could not be 
a Judge in his own case as he was 
biased against the private operators. 
That contention was negatived by this 
Court. It was pointed out that any 
decision arrived at by the sub-com- 
mittee was not final or irrevocable 
and it was only a policy decision, The 
sub-committee was only meant to ad+ 
vise the State Government how to 
implement the policy of nationalisa- 
tion. That could not either expressly or 
by necessary implication involve a 
predetermination of the issue. The 
Minister, therefore, could not be said 
to have any such bias as disqualifi- 
ed him from hearing objections under 
Chapter IV-A of the Act in which 
Section 68-D occurs. This case is 
quite apposite for disposing of the sub- 
mission based on bias. 

15. The second reason advanc~- 
ed in support of the chellenge to the 
schemes is based on what is described 
as complete absence of coordination 
so far as the various schemes are con- 
cerned. The objectionable feature of 
the schemes is stated to be that 
there was no proper coordination of 
the services on the various routes 
which are to be nationalised and which 
should have been done by an integrat- 
ed scheme. We are unable to see 
that if the schemes conformed to the 
requirements of Section 68-C why 
they should be struck down on the 
only ground that routes were to be 
nationalised as 
of private operators on those routes 
expired. Section 68-C permits the 


: State Transport Undertaking to operate 


| 
| 
| 


a service in relation to any area or 
route or even a portion thereof and to 
the exclusion, complete or partial, of 
other persons. The decision in Shri- 
nivasa Reddy v. State of Mysore, 
(1960) 2 SCR 130 = (AIR 1960 SC 350) 
can be of no avail to the appellants 


and when permits , 


(Grover J.) [Prs. 14-16] S. C. 981 


because no question arose of coordina- 
tion of services on the various routes 
which were to be nationalised and in 
respect of which the nationalisation 
was to become effective from different 
dates. In that case it was pointed 
out that peicemeal nationalisation of a 
particular route is not permissible. Tt 
is quite clear that each route can be 
nationalised and it is difficult to}. 
comprehend that when the law em- 
powers that to be done any further 
conditions should be superimposed of 
coordinating the services on all the 
routes which are proposed to be 
nationalised. The following observa- 
tions with regard to the above de- 
cision in D. Satyanarayanamurthy’s 
case, (1961) 1 SCR 642 = (AIR 1961 
SC 82) explain the law on the point: 


“This Court did not lay down 


-that there cannot be any phased pro- 


gramme in the nationalisation of trans- 
port services in a State or in a dis- 
trict nor did it hold that there cannot 
be more than one scheme for a district 
or a part of a district. The observations 
of this Court in regard to the imple- 
mentation of ascheme piecemeal were 
aimed at to prevent an abuse of power 
by discriminating against some opera- 
tors and in favour of others in res- 
pect of a single scheme.” 


16. Learned Counsel for the ap- 
pellants laid a great deal of emphasis 
on the manner in which the policy 
decisions were taken by the Govern- 
ment and the mandatory language con- 
tained in the Government Orders al- 
ready referred to which hardly left 
any discretion or choice to the autho- 
rity considering the objections under 
Section 68-D of the Act. We are un~ 
able to see how any authority who 
exercises individual power under Sec- 
tion 68-D is bound by what has been 
stated as a policy decision of the 
Government. In fact his main func- 
tion is to hear such objections as may 
be preferred to the schemes publish- 
ed under Section 68-C and approve or 
modify the schemes so published after 
giving an opportunity to the objector. 
His function being of a quasi-judicial 
nature he is to bring a judicial ap- 
proach to the matter and even if he 
happens to be a servant of the Govern- 
ment he is not bound in any way to 
carry out or endorse the policy of the 
Government without discharging his 
duties as contemplated by Section 68-D, 
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We are unable to hold nor has any- 
thing been shown to us except the sug- 
gestion that the schemes as published 
under Section 68-C were approved ïn 
toto that the authority acting under 
Section 68-D had not discharged his 
duties in a proper and judicial manner. 
The mere fact that the schemes were 
approved without any modification 
cannot establish that the Secretary. 
Home, who exercised the functions 
of the State Government under Sec- 
tion 68-D had failed to carry out his 
functions as laid down in Section 68-D 
or that he had approved the schemes 
without any modification merely be~ 
cause the Government orders contain- 
ed language of mandatory nature. 

= r. In the result these appeals 
fail and they are dismissed with costs 
There will be one hearing fee. 


Appeals dismissed, 


Y, T. Commr.. 
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Index Note:— (A) Income-tax Act 
(1922), Section 10 (2) (xv) — “Wholly 
and exclusively for purposes of such 
business” — Agreement — Construction 
of — Formation of asSessee company by. 
taking over Government concerns — By 
agreement Government to be given 10 
per cent of net profits every year —~ 
Held on construction of terms of agree- 
ment that the payment of 10 per cent 
was laid cut wholly and exclusively for 
purpnses of business — (k-Ref:— Deed 
— Construction), AIR 1969 Ker 196. Af- 
firmed, 


Section 10 (2) (xv) is merely con< 
fined to the payments wholly and exs 
clusively laid out for the purpose of the 
business in which expenditure of a reve- 
nue nature would also be included along 
with the expenditure of various other 
categories. The expenditure of a capi~ 
tal nature is certainly not an expendi~« 
ture which is deductible for computing 
profits though it may be an expenditure 
wholly and exclusively laid out for the 
purpose of the business etc. If this ex-+ 
penditure is not of a capital nature 


LP/LP/G52/72/LGC 


Ernakulam v, T S, & C. Ltd. 


, Sugars Ltd.” 


' ALE 


but af a revenue nature it is certainly 
deductible under this clause. All other 
expenditure which is not included in (i) 
to (xiv) or which is not at the very in- 
ception deductible asan overriding charge 


‘on the whole of the profit-making ap< 


paratus will deductible if it is laid out 
or expended wholly and exclusively for 
purposes of such business. (Para 5) 

The surer way of arriving at a just 
conclusion would be to first ascertain by 
reference to the document under which 
the obligation for incurring the expendi- 
ture is created and thereafter to apply 
the principle embalmed in the decisions 
of those facts. Judicial statements on 
the facts of a particular case can never 
assist courts in the construction of an 


agreement or a statute which was not 


considered in those judgments or to as- 
certain what the intention of the legis» 
Jature was. What the Court must look 


_ at is the contract or the statute or the 


decree, in relation to its terms, the obli« 
gation imposed and the purpose for which 
the transaction was entered into. ; 

(Para 8) 


The assessee was a limited company 
incorporated under the Travancore Com= 
paries Regulation and was carrying on 
the business of manufacturing sugar. It 
also ran a distillery and a tincture fac- 
tory. The assessee-company ) 
with a view to taking over the business 
assəts of a company called “Travancore 
(which was being wound 
up and in which the State Government 


held the largest number of shares): the © 


Government Distillery at Nagercoil and 
the business assets of the Government 
Tircture Factory at Trivandrum. An 
agreement was entered into between the 
Government of Travancore and the pro-s 
moters of the assessee-company, under 
which the assets of all th 
cerns were agreed to be sold by the 


was floated | 


Government of Travancore to the asses- | 
see company. Apart from the cash cons ` 


sideration for the transfer of the assets. 
Clause 7 of the agreement provided that 
the Government should be paid 10 per 
cent of the net profits of the company 
im every year. 

Held on construction of the terms of 
agreement that the payment’to the Gov- 
ernment under clause 7 was an expendi<~ 
ture wholly and exclusively laid out for 
purposes of trade. The assessee had no 
choice at the time of inception as a con~ 
dition of its coming into existence. to 
agree to the several terms stipulated by 
the Government for transferring the pro- 
fit earning assets. There was no limita- 
tion as to the period the company had 
to pay 10 per cent of the net profits, 
notionally computed for that purpose 
after deduction of certain items mentiona 
ed in clause 7. Thus there was a stipu» 
lation for payment of an amount for a 
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concession granted to it and was there- 
fore deductible at its inception. 
1969 Ker 196, Affirmed 

(Para 11) 
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eres “with him). for ara Mr. 
Sukumar Mitra Sr. Advocate. (Mr. T. A. 
Ramachandran, Advocate, with him), for 
Respondent. 


The following Judgment of the Court 
was delivered by 


JAGANMOHAN REDDY, J.:— This 
is a second round of litigation because 
on the first occasion this Court allowed 
Appeal No. 324 of 1965 on 20-9-1966 (re- 
ported in AIR 1967 SC 477) and remand-= 
ed the case for being reheard and dealt 
with in accordance with the directions 
given in that judgment. ‘After the matter 
went back a Division Bench of the Kerala 
High Court Raghavan, J. (as he then 
was) and Isaac. J. heard the matter but 
as there was a difference of opinion be« 
tween the learned Judges the case was 
placed before Mathew. J, he then 
was) who agreed with the judgment af 
Raghavan, J. This is an appeal against 
that judgment by certificate. Inasmuch 
as this Court had earlier considered the 
case we may take the facts as stated in 
the following passage in that judgment, 


“The appellant is a limited company 


1 £0 


fncoarporated under the Travancore Coms” 


panies Regulation and is carrying on 
business, in the State of Kerala of manu= 
facturing sugar, running a distillery and 
also a tincture factory. The appellant- 
company was floated with a view to tak 
ing over the business assets of a com~ 
pany. ‘“ravancore Sugars Lid.” 


5 L T. Commr.. Ernakulam v. T. S. & C. Ltd, 


` ary. 28, 1947, the following 


[Pr. 1] S.C. 983 


(which was being wound up and in which 
the State Government held the largest 
number of shares) the Government Dis- 
tillery at Nagercoil] and the business as- 
sets of the Government Tincture Factory 
at Trivandrum. For this purpose an 
agreement dated June 18, 1937, was en~ 
tered into between the Government of 
Travancore and Sir William Wright on 
behalf of Parry & Co. Ltd.. the promo- 
ters of the appellant-company. Under 
the said agreement the assets of all the 
three concerns were agreed to be sold by 
the Government of Travancore to the ap 
pallant-company. Clause 3 of the agree 
ment provided that the cash considera» 
tion for the sale of assets of the Travan- 
core Sugars Ltd. shall be 3.25 Jakhs 
rupees. Clause 4 (a) provided that the 
cash consideration for the sale of the 
Government Distillery shall be arrived 
at as a result of joint valuation by the 
engineers to be appointed by the par“ 
ties. Clause 5 (a) stated that the cash 
consideration for the sale of assets of 
the Government Tincture Factory shall 
be the value according to the books. 
Under clause 4 (b) and (c) of the agree+ 
ment the Government undertook to re 
cognise the transfer of the licence from 
the licensees of the distillery to the ap- 
pellant and to secure to it the continu« 
ance of licence for a continuous 
period of five years after the termination 
of the then existing licence. Under 
clause 5 (b) of the agreement the Governs 
ment agreed to purchase the pharmaceuti~ 
cal products manufactured by the ap- 
pellant in the tincture factory, for its 
medical requirements, Under clause 6 
of the agreement all books of account 
and connected documents are to be open 
to inspection by the authorised officers 
of the Government. Under clause 10 the 
Government was entitled to nominate a 
director on the board of directors of the 
appellant-company who would not be 
entitled to any voting power or to inter~ 
fere with the normal management of the 
company. Apart from the cash conside- 
ration referred to in the agreement. 
Cl. 7 of the said agreement provided for 
further payments as follows: 

“(7) The Government shall be entith 
ed to twenty per cent of the net profits 
earned by the company in every year 
subject however to a maximum of rupees 
forty thousand per annum such net pro« 
fits for the purposes of this clause to be 
ascertained by deduction of expenditure 
from gross income and also after— 

(i) provision has been made for des 
preciation at not less than the rates of 
allowances provided for in the income- 
tax law for the time being in force, and 

Gi) payment of the secretaries’ and 
treasurers’ remuneration.” 

By another agreement dated Janus 
clause was _ 
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substituted for the above clause ¥ of the 
@riginal agreement 1 x 


“The Government shall be entitled 
fo ten per centum of the net profits of 
the company in every year. For the pur- 
pose of this clause net profits mean the 
amount for which the company’s audited 
profits in any year are assessed to in~ 
come-tax in the State of Travancore,” 


For the assessment year 1958-59 (the 
corresponding previous year being May 1, 
1956, to April 30, 1957) the amount pay- 

able to the Government under the afore- 
said clause 7 came to Rs, 42,480/- The 
Appellate Assistant Commissioner dis- 
allowed the claim of the appellant for 
deduction of this amount on the ground 
that it was virtually mere sharing of 
profits after they came into existence. 
The Appellate Assistant ‘Commissioner 


relied upon ee in Pondicherry. 
Railway Co. Lid. v, Commr, of Income+ 
tax, (1981) 5 ITC 363 = 58 IA 239 = 


(AIR 1931 PC 165) in disallowing this item 
of expenditure. The appellant preferred 
an appeal against the order of the Ap- 
pellate Assistant Commissioner to the In- 
come-tax Appellate Tribunal which held 
that the case came within the principle 
of the decision in British Sugar Manu- 
factures Ltd. v, Harris (Inspector of 
Taxes), (1939) 7 ITR 101 (CA), and that 
the payment of commission was an ex~ 
penditure made in order to earn profits 
of the business and not an expenditure 
paid out of earned profits. In the result 
the Tribunal allowed the appeal by the 
company. At the instance of the respon= 
dent the Tribunal referred the following 
ooa of law te the High Court of 
erala, 


_ “Whether, on the facts and in the 
circumstances of the case, the payment 
of Rs. 42,480 by the assessee to the 
Travancore Government under the agree-+ 
ments dated June 18, 1937, and January 
28. 1947, was allowable under Section 40 
ef the Income-tax Act?” 


By its judgment dated August 20, 
1963, the High Court held that the pay- 
ment of the aforesaid amount constitut- 
ed capital expenditure and was not al- 
lowable under Section 10 (2) (xv) of the 
Income-tax Act. In this view the High 
Court felt it unnecessary to go into the 
merits of the respondent’s contention 
that the payment represented only a divi- 
sion of profits. The present appeal is 
brought, by special leave, from the judg- 
ment of the High Court of Kerala dated 
August 20, 1963. 

2. On behalf of the appellant in 
that case who is the respondent before 
us it was submitted that the payment of 
Rs. 42,480/- was not capital expenditure 
but was expenditure of revenue nature 
which was allowable under Section 10 
(2) (xv), of the Act, 


It was pointed eut | 


ALR. 


that the annual payments under clause 7 
were not part of the purchase price of 
the assets. Reference was made to cls. 3, 
4 (a) and 5 (a) of the agreement and it 
was said that separate and full conside- 
rations were provided for the purchase 
of the assets of Travancore Sugars Ltd.. 
the Government Distillery and the Gov- 
ernment Tincture Factory. In addition 
to selling these assets. the Government 
undertook obligations enumerated in cls, 4 
(b), 4 (c) and 5 (b) already referred to, 
It was contended that the appellant 
agreed to make annual payments to the 
Government in consideration of these obli- 
gations. On behalf of the respondent the 
opposite viewpoint was presented and 
it was said that the preamble to the 
agreement dated January 28. 1947, indi- 
cated that the purchase was not merely 
for the cash consideration recited but 
also for the payment provided by cl. 7. 
Reference was made to the following 
portion of the preamble of the agree- 
ment dated January 28, 1947: 

“Whereas on 18th June 1937, an 
agreement (hereinafter called the princi+ 
pal agreement) was entered into be- 
tween M. R. Ry. Rao Bahadure Raiya- 
sevanirata N. Kunjan Pillai Avl.. Chief 
Secretary to the Government acting for 
and on behalf of the said Government 
of his Highness the Maharaja of Travan 
core of the one part and Sir William 
Wright, Kt. C. B. E., of Messrs Parry and 
Co, Ltd.. Madras, acting for and on behalf 
of the said Messrs Parry & Co. Ltd. of 
the other part. whereby the said Govern- 
ment should sell and the company should 
purchase the assets including the lands 
of the Travancore Sugars Ltd. with the 
buildings, out-houses, machinery and 
other things attached thereto and more 
fully described in the Schedule ‘A’ an= 
mexed to the said principal agreement, 
the factory known as the Government 
Distilleries situate at Nagercoil in South 
Travancore with lands, buildings, machi- 
nery and other things attached thereto 
and more particularly described in the 
schedule ‘B’ annexed to the principal 
agreement, and all the assets of the faca 
tory known as the Government Tincture 
Facczory situated at Trivandrum and more 
particularly described in the Sch, ‘C’ an= 
mex2d to the principal agreement for the 
cash consideration in the said principal 
agreement mentioned and also in consi- 
deration. inter alia, that the Government 
should be entitled to 20 per cent of the 
said net profits earned by the company 
in every year subject however to a maxi« 
mum of Rs. 40,000 per annum, such net 
profits for the purposes of the said agree- 
ment to be ascertained after the deduc- 
tions set out in clause 7 of the said 
agreement.” 

This Court while recognising that it is 
difficult — as indeed all Judges have 
found it difficuls — to determine whee 
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ther a particular expenditure is in the 
mature of capital expenditure or in the 
mature of revenue expenditure and that 
it was not easy to distinguish whether 
an agreement is for the payment of price 
stipulated in ents or for : ing 
annual payments in the nature of in- 
come, observed that not only the docu- 
ments but the surrounding circumstances 
have to be looked into to ascertain what 
was the real nature of the transaction 
from the commercial point of view. It 
examined the transaction and was of the 
view that the consideration for the sale 
of the three unde ings in favour of the 
appellants was (1) the cash consideration 
mentioned in the principal agreement, 
yiz., clauses 3, 4 (a) and 5 (a) and (2) the 
consideration that Government shall be 
entitled to 20 per cent of the net profits 
earned by the appellant in every year 
subject to a maximum. of Rs, 40,000 per 
annum, 


3. With regard fo the second part 

of the consideration there are three im- 
portant points to be noticed. In. the 
first place, the payment of commission 
of 29 per cent on the net profits by the 
appellant in favour of the Government 
is for an indefinite period and has no 
limitation of time attached to it. In the 
second place the payment of the com~ 
mission is related to the annual profits 
which flow from the trading activities of 
the appellant-company and the payment 
mo relation to the capital value of 

the assets. the third place, the an= 
mual payment of 20 per cent commission 
every year is not related to or tied up, 
fin any way, to any fixed sum agreed be- 
tween the parties as part of the purchase 
price of the three undertakings, It was 
also noticed that there is no reference 
to any capital sum in this part of the 
agreement but on the contrary, the very 
mature of the payments excludes the idea 
that any connection with the capital sum 
was intended by the parties. Having 
considered the several aspects of the 
transaction and having observed that the 
mere fact that the capital sum is payable 
-by instalments spread over a certain 
length of time will not convert the 
nature of that payment from the capital 
expenditure into a revenue account but 
the payment of ins ents in such a 
tase would have always some relation- 
ship to the actual price fixed for the 
sale’ of the particular underiaking, this 
Court rejected the contention of the Re- 
“venue that the amount paid to the Gov~ 
ernment by the assessee was an expendi- 
ture of a capital nature in these words: 


“In view of these facts we are of opi- 
mion that the payment of the sum of 
Rs, 42.480/- in the present case is not 
in the nature of capital expenditure but 
fs in the nature of revenue expenditure 


and the judgment of the High Court of 


I. T. Commr., Ernakulam v. T, S. & C, Ltd, 


[Prs, 2-4} S.C. 985 


Kerala on this point must be overruled”. 
After this finding for which this Court 
found support from the decisions in Coms 
missioner of Inland Revenue v. 36/49 Hold- 
ings Ltd. (in Liquidation), ce 25 Tax 
Cas 173; Commissioner of I, T, v, Kolhia 
Hirdagarh Co, Ltd., 17 ITR 545 = (AIR 
1950 Bom 51) and the decision of the 
Judicial Committee in Jones v. Commr. 
of Inland Revenue. 1921 KB 711 nonethe= 
less observed that it is mot possible for it 
to finally determine this appeal and that 
even if the payment of commission to 
the Government by the assessee is not 
capital but revenue payment certain ques~ 
tions ould arise for consideration in this 
case which the High Court has not dealt 
with in the reference. These questions 
as stated in that decision were: Firstly, 
it has to be determined whether the ap- 
pellant is right in his argument that the 
payment of commission is tantamount to 
diversion of profits by a paramount title; 
secondly, the contention of the respon~ 
dent that the transaction should be 
treated as a joint venture with an agree- 
ment to share profits between the appel- 
lant and the Government, and thirdly, it 
has to be considered whether the re~« 
quirements of Section 10 (2) (xv) have 
been satisfied in this case. It was point~ 
ed out on behalf of the appellants in that 
ease who are respondents before us that 
the payment of commission was a pay~ 
ment wholly or exclusively laid out for 
purposes of business. In the circum- © 
stances set out above the matter was re« 
manded to the High Court of Kerala, 
4, Before that High Court tha 
second contention whether the transac~ 
tion should be treated as a joint venture 
with an agreement to share profits was 
not pressed and therefore that matter 
was not considered. Mathew, J. (as he 
then was) noted that the Supreme Court 
had held that the payment was not in 
the nature of capital payment but was in 
the nature of revenue payment because 
the unpaid purchase price was neither a 
fixed sum nor an amount which could be 
ascertained by any method, In this view 
he considered only the first and third con- 
tentions which called for determination 
by that Court. The learned advocate for 
the Revenue however at the outset tried 
to assail the statement of Mathew, J. that 
the Supreme Court had held that the 
amount paid to the Government was not 
a capital expenditure but a revenue ex- 
penditure because he realised that if that, 
finding be assailed then it would be im- 
material whether the amount .paid to the 
Government amounted to diversion of the 
profits before they reached the assessee 
by an overriding title or whether it was 
otherwise an allowable deduction under 
Section 10 (2) (xv) of the Income-tax Act, 
1922. In support of the stand taken by 
him, he submits that a decision of this 
Court cannot be otiose and if that is so 
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then it must be assumed that the ques- 
tion whether the amount is of a capital 
expenditure or revenue expenditure is 
still open not only for the Kerala High 
Court to determine but also for this 
Court to go, into. We cannot accept this 
contention in the light of the finding 
given by this Court where not only did 
it hold that the amount of Rs, 42,480/- 
was not capital expenditure but that it 
was also a revenue expenditure. Having 
so held this Court went further and said 
that the judgment of the Kerala High 
Court on that point must be overruled, 
Can there be anything more categorical 
than this finding? We think not. Ragha- 
van, J. did hint at this incongruity when 
after pointing out that this Court had 
held that the payment was not in the 
mature of a capital payment but was in 
the nature of revenue payment he said: 


“Still the Supreme Court observed 

since the other questions ............ were 
not decided by this Court the Supreme 
Court could not give an answer to the 
question referred”. 
The learned advocate for the Revenue 
finding f in this difficulty attempt- 
ed to create a dichotomy under which 
according to him both the capital and 
revenue nature of the expenditure as welll 
as the payment being wholly and ex- 
clusively laid out for the purpose of the 
business are included in the aforesaid 
Cl, (xv) of sub-section (2) of S, 10. But 
we are unable to understand the manm 
Even supposing that these two kinds of 
expenditure are included, if the expendi- 
ture is of one or the other it becomes 
deductible, 


5. We find no justification for this 
contention because a cursory reading of 
that provision would show that it is 
merely confined to the payments wholly 
and exclusively laid out for the purpose 
of the business in which expenditure of 
a revenue nature would also be included 
along with the expenditure of various 
other categories. Section 10 (1) and 
(2) (xv) are as follows:— 

(1) The tax shall be payable by an 
assessee under the head "Profits and gains 
of business. profession or vocation” in 
respect of the profits and gains of any 
business, profession or vocation carried 
on by him. 

(2) Such profits or gains shall be com-~ 
puted after making the following allow- 
ances, namely:— 

(i) to (xiv)- eree tis eee a98 bes 

(xv) any expenditure not being an 
allowance of the nature described in any 

. of the Clauses (i) to (xiv) inclusive and 
not being in the nature of capital expen- 
diture or personal expenses of the as- 
sessee laid out or expended wholly and 
exclusively for the purpose of such busi-~ 
ness, profession or vocation”, 


ALR 


Clause 1 of the section deals with the 
payment of tax by the assessee in respec8 
of the profits and gains of business, pro« 
fession or vocation. It is contended that 
in constituting the profits of the business 
any payment made as a diversion from 
profits by paramount title has to be 
deducted before computing profits. In so 
far as Section 10 (2) (xv) is concerned 
it takes note of the fact that there may 
be deductions of the nature described in 
Clauses (i) to (xiv) of sub-section (2) and 
that such expenditure is not of a capital 
nature or personal expenses of the as- 
sessee. The expenditure of a capital 
mature is certainly not an expenditure 
which is deductible for computing profits 
though it may be an expenditure wholly 
and exclusively laid out for the purposes 
of the business etc. If this expenditure 
is not a capita] nature but of a revenue 
mature it is certainly deductible under 
this clause. All other expenditure which 
is not included in (i) to (xiv) or which 
is not at the very inception deductible 
as an overriding charge on the whole of 
the profit-making apparatus will 

deductible if it is leid out or expended 
wholly and exclusively for purposes of 
such business. The disallowance of per- 
sonal expenses is because that has been 
dealt with under Section 7 which deals 
with expenses wholly and necessarily in- 
curred in the performance of duties and 
therefore are not included in this clause, 


6. Once the crucial question is 
decided by this Court that the expendi» 
tura is not of a capital nature but is a 
revenue expenditure, we should have 
thought that the matter ended there and 
that the answer to the reference was cer- 
tainly in the affirmative. Whether the 
expenditure is to be further considered 
as expenditure incurred at the very in= 
ception deductible as an overriding 
charge on the whole of the profit-making 
apparatus falling. under Section 10 (1) or 
whether it is an expenditure, which apari 
from it being a revenue expenditure. is 
also wholly and exclusively laid out for 
purposes of trade determined upon the 
principle of ordinary commercial trading 
would not make any difference to the 
answer which could be given on the basis 
of the expenditure being revenue ex 
perditure and not capital expenditure, 


7. Even so, Mathew. J. after res 
ferzing to the several decisions. posed the 
question, namely, when a trader makes 
a rayment which is computed in relation 
to the profits, the question that arises is, 
does the payment represent a mere divis 
sion of profits with any party or is iĝ 
an item of expenditure the amount’ of 
which is ascertained by reference to pros 
fits. to which his answer was “the pay- 
ment would be allowable in the second 
case but not in the first”. Even on the 
other question whether the payment is 
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an expenditure wholly and exclusively 
laid out for purposes of trade and ascer« 
tained with reference to profits, an ex< 
amination of the several cases to which 
a reference has been made by the learned 
Judge led him to the conclusion that the 
payment in question was such an expens 
diture deductible under S. 10 (2) (xv). 


8. In considering the nature off 
the expenditure incurred in the discharge 
of an obligation under a contract or a 
statute or a decree or some similar bind~ 
ing covenant, one must avoid being 
caught in the maze of judicial decisions 
rendered on different facts and which 
always present distinguishing features for 
a comparison with the facts and circums 
stances of the case in hand. Nor would 
it be conducive for clarity or for reach- 
ing a logical result if we were to con~ 
centrate on the facts of the decided cases 
with a view to match the colour of that 
case with that of the case which requires 
determination. The surer way of arriv- 
ing at a just conclusion would be to first 
ascertain by reference to the document 
under which the obligation for incurring 
the expenditure is created and thereafter 
to apply the principle embalmed in the 
decisions of those facts. Judicial state~ 
ments on the facts of a particular 
case can never assist Courts in the 
construction of an agreement or a 
statute which was not considered in 
those judgments or to ascertain what 
the intention of the legislature was. 
What we must look at is the con 
tract or the statute or the decree, in rela~ 
tion to its terms, the obligation imposed 
and the purpose for which the transacs 
tion was entered into. ' 


9. The terms of the contract have 
already been set out. Under those terms, 
a new company has to be formed and 
when it is formed the Government under- 
took to transfer the assets of all its three 
undertakings at a certain valuation in 
order to enable it to earn profits subject 
to the further stipulation that it should 
be paid 20% profits for an unlimited 
duration i.e. as long as the company is 
working, that under Clause 4 (b) the 
Company must further get the present 
licence of the distillery transferred to it 
and the Government is required to rex 
cognise such transfer and also grant a 
fresh licence as soon as the present 
licence is terminated. By Clause 4 (d) it 
is incumbent upon the company to sell its 
products of the distillery to the Govern- 
ment at prices to be fixed by it and the 
duty payable by the Government should 
be at the rate fixed by the Madras Gov~ 
ernment. Under Clause 5 (b) the Gov- 
ernment shall buy medica] products af 
prices not exceeding cost plus 15%, Under 
Clause 7 the Government shall be entitled 
to 20% of the net profits computed on the 
@ross income less expenditure, deprecia-s 
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tion and remuneration to the secretaries 
and treasurers and under Clause 10 the 
Government is to have a director nomi- 
nated who would not interfere with the 
normal management, 

10. It is contended that the as- 
sessee company was created for the speci- 
fic purpose of taking over the assets 
burdened with the obligations set out 
above, that it had no volition in the 
matter and had to take over the assets 
subject to the aforesaid enforceable obli- 
gations before it came into existence. It 
is therefore submitted-that it was an en- 
forceable obligation at source by which 
part of the revenues of the business acti- 
vities of the company was diverted with 
the result that the part so diverted did 
mot become its income at all. The case 
of 58 Ind App 239 = (AIR 1931 PC 165) 
was sought to be distinguished because it 
is said in that case the company was al. 
ready in existence, that the venture was 
a joint venture between the English com-< 
pany and the French company that the 
French company merely contributed to 
some share of the capital by the grant of 
a subsidy and land free of charge and 
that the work in fact was done by the 
South Indian Railway which was to pay 
gross receipts less working expenses to 
the Pondicherry company which divided 
the net profits after deduction of rates 
and taxes etc. half and half between it 
and tthe Pondicherry company. On these 
facts Lord Macmillan who delivered the 
fudgment observed at p. 251:— 

„A Payment out of profits and con- 

ditional on profits being earned cannot 
accurately be described as a payment 
made to earn profits. It assumes that 
profits have first come into existence. But 
profits on their coming into existence at- 
tract tax at that point, and the revenue 
is not concerned with the subsequent ap- 
plication of the profits”, 
These observations were subsequently ex- 
plained by the same learned Law Lord in 
the Union Cold Storage Co. Ltd. v, Adam- 
son, (1932) 16 Tax Cas 293 at p. 331 when 
they were sought to be made applicable 
to the facts in that case, Lord Macmillan 
said: 

“The obligation was conceived in 
language entirely different from the lan- 
guage which your Lordships have been 
considering in the present appeal, where 
there is a common form obligation in the 
lease to pay rent. When, therefore in 
the passage referred to by the Attorney- . 
General in the Pondicherry case I said 
that “a payment out of profits and con- 
ditional on profits being earned cannot 
accurately be described as a payment 
made to earn profits’, I was dealing with 
a case in which the obligation was, first 
of all, to ascertain the profits in a pre- 
manner, after providipg for all 
outlays incurred in earning them, and 


-988 S. C. [Prs, 10-11] I. T, Commr., Ernakulam v. T, S, & C. Ltd, 


then to divide them. Here the question 
is whether or not a deduction for rent has 
to be made in ascertaining the profits, 
and the question is not one of the dis~ 
tribution of profits at all’, 
In Indian Radio Ete, Co, Ltd. v. Commr, 
of Income-tax Bombay. 59 ITR 270 = 
(AIR 1937 PC 189) Lord Maugham deli- 
vering the opinion of their Lordships of 
the Privy Council observed at p, 278:-— 
“The sum is in truth made payable 
as part of the consideration in respect of 
a number of different advantages which 
the appellants derive from the agreement 
and not all of them can be shown to be 
of a purely temporary character. The 
agreement as a whole is much more like 
one for a joint adventure for a term of 
years between the appellant company and 
Communications Company one 
zi a lease for that period”, 

In that view it was held that the deduc- 
tion was not allowable. The Privy Coun= 
cil in order to avoid any misconception 
was careful enough while arriving at that 
conclusion to say that they have not 
taken the view that the case is governed 
by the decision in Pondicherry case 
though that case no doubt throws light 
on the nature of the problem which has 
to be solved in the case before them, and 
they further added that a sentence in the 
judgment in that case has been explained, 
if explanation was necessary, by Lord 
Macmillan in the subseqent case of W, H. 
E. Adamson v. Union Cold Storage Com~ 
pany (see pages 278-279). The Indian 
Radio case was under S. 10 (2) (ix). In 
7 ITR 101 = (1938) 2 KB 220 which the 
tribunal said on the facts was nearest to 
the case, before us, the company was cara 
rying on business as manufacturers of 
beat sugar, had agreed to pay to two 
bodies in each of four years for division 
between them as they mutually agreed 
upon 20% of the net profits of the com~ 
pany in consideration of their giving to 
the company the full benefit of their 
technical and financial knowledge and ex 
perience, and giving to the company and 
its directors advice to the best of their 
ability respectively on all questions of or 
relating to manufacture and finance and 
disposal of the company’s products, It 
was held, reversing the decision of Finlay, 
J., that in ascertaining the profits or 
gains of the company for any year as= 
sessable to income-tax the sum payable 
to the two bodies under this agreement 
out of the eamings of the company 
should be allowed as a deduction as being 
money wholly or exclusively laid out or 
expended for the purposes of the trade. 
Sir Wilfrid Green M. R. said at pp. 233 
2 


“Now bearing all those things in 
mind. the question arises: On which side 
of the line does the case fall? 
cept the proposition that there is a line 
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between a contract for payment of a 
share of profits simpliciter and a paymeni 
of remuneration which is deductible in 
truth. before the profits divisible are as« 
certained. and that line in some cases may; 
be very difficult to draw”, 


It appears: to us that the amount to be 
paid by reference to profits can either be 
that it is paid after the profits become 
divisible or distributable or- that the 
amount is payable prior to such distribus 
tion or division to be computed by a res 
ference to notional or as in some decis 
sions what is termed as apparent net 
profits. In the former instance it willl 
certainly be a distribution of profits and 
not deductible as an expenditure incurred 
in running the business but in the latten 
it may. on the facts and circumstances of’ 
the case and the agreement or the natura 
of the obligation under the particular in- 
strument. which governs the obligation, ba 
an expenditure incurred as a contribus 
tiga to the profit earning apparatus or, 
it is said, incurred at the inception 
and deductible as an overriding charge 
of the profit-making apparatus or is one 
out and expended wholly and ex 
clusively for purposes of such business, 
It is true that sub-section (1) of S. 30 of 
the Indian Income-tax Act, 1922 imposes 
a charge on the profits and gaing of a 
business which accrue +o the assessea 
while sub-section (2) of the said section 
enumerates various items which are ad= 
missible as deduction. Where income 
which accrues to the assessee is not his 
income the question of admissible deduc+ 
tions would not arise, Therefore, where 
income is diverted at source so that when 
it accrues it is really not his income buf 
is somebody else’s income the question as 
to whether that income falls under sub+ 
section (2) of S, 10 does not arise, Again, 
income can be said to be diverted only 
when itis diverted at source so that when 
it accrues it is really not the income of 
the assessee but is somebody else’s in- 
come. It is thus clear that where by the 
obligation income is diverted before it 
reaches the .assessee, it is deductible. But 
where the income is required to be ap= 
plied to discharge an obligation after such 
income reaches the assessee it is merely 
a cese of application of income to Satisfy. 
an obligation of payment and ‘is tieretorg 
not deductible. 


11. On a construction of the terms 
of the contract in this case and the obli- 
gations arising therefrom we cannot say 
that the conclusions of the Kerala High 
Court are unsustainable. The assessee 
had no choice at the time of inception, 
as a condition of its coming into existence 
to agree to the several terms stipulated 
by the Government’ for transferring the 
profit earning assets. No doubt as the 
learned advocate for the Revenue said, 
the company paid the Government in 
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full for the value of the assets and the 
company had therefore no obligation to 
the Government on that account. This 
may be true to some extent but then 
there are the other obligations which are 
interlinked with the transfer of assets 
notwithstanding the fact that the com-~ 
pany paid a price fixed for the transfer 
of the asseis which may not in all cases, 
as in this case it is not, be the true value 
of the assets which are subject-matter of 
the transaztion. The Government has 
established businesses and they were 
willing to part with them at a certain 
price plus certain stipulations to which 
we have referred which form the condi- 
tions of transfer. It may be mentioned 
that under the contract the company had 
to engage only the Travancore labour 
and staff, that it had to take apprentices 
recommended by the Government and 
train them and that there was no limita- 
tion as to the period the company had 
to pay 20% or as the later agreement 
revised it to 10% of the net profits, 
notionally computed for that purpose 
after deduction of certain items mention- 
ed in Clause 7. All this appears to us 
to be a stipulation for payment of an 
amount for a concession granted to it 
Jand is therefore deductible at its incep- 
tion. Viewing it from any point of view, 
whether as a revenue expenditure or as 
an overriding charge of the profit-mak- 
ing apparatus or as laid out and expend- 
ed wholly and exclusively for purposes 
of trade, the answer must be in the affirm- 
ative and against the Revenue. The 
appeal is accordingly dismissed with 
costs both here and in the High Court. 

Appeal dismissed. 
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(A) Income-tax Act (1922), S. 34 (1) 
(a) — Initiation proceedings under Sec- 
tion 34 (1) (a) — Jurisdiction of In- 
come-tax Officer, 

To confer jurisdiction under Sec. 34 
fo issue notice in respect of an assess- 
ment beyond a perod of four years. but 
within a period of eight years from the 
end of the relevant year, two conditions 
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have to be satisfied. The first is that 
the Income-tax Officer must have reason 
to believe that the income, profits oF 
gains chargeable to income-tax had been 
under-assessed; the second is that he 
must have reason to believe that such 
“under-assessment” had occurred by 
reason of either (1) omission or failure 
on the part of the assessee to make a 
return of his income under S. 22 or (2) 
omission or failure on the part of the 
assessee to disclose fully dnd truly all 
material facts necessary for his assess~ 
ment for wet year. If there are in faci 
some reasonable grounds for the Incomes» 
tax Officer to believe that there had been ; 
any non-disclosure as regards the primary 
facts which could have a material bear~ 
ing on the question of under-assessmenf 
that would be sufficient to issue the 
notice under Section 34. Whether those 
grounds were adequate or not for arriv~ 
ing at the conclusion that there was a 
non-disclosure of material facts is naf 
open to the Court’s investigation. 
(Para 13) 
(B) Income-tax Act (1922), S. 12-B 
(2), First Proviso — Applicability — Sale 
in question by assessee taking place on 
28-2-1947 — Section 12-B incorporated 
into the Act with effect from 1-4-1947 — 
It cannot be said that sale in question 
was effected at lower price with the ob- 
ject of avoidance or reduction of liability 
of assessee. (1967) 66 ITR 622 (SC), 
l on, (Para 18) 
(C) Income-tax Act (1922), S. 12-B 
ae of transaction — Determina- 


, The taxing authorities are not ens 
titled. in determining ‘whether a receipt 
is liable to be taxed. to ignore the legal 
character of the transaction which is the 
source of the receipt and to proceed on 
what they regard as “the substance of 
the matter”. The taxing authority is en- 
titted and is indeed bound to determine 
the true I¢qai relation resulting from e 
transaction. If the parties have chosen 
to conceal by a device the legal relation, 
it is open to the taxing authority to un« 
ravel the device and to determine the 
true character otf the relationship. But 
the legal effect of a transaction cannot 
be displaced by probing into the “sub- 
stance of the transaction”. This principle 
applies alike to cases in which the legal 
relation is recorded in a formal docu- 
ment and to cases where it has to be 
fathered from evidence — oral and docux 
mentary — and conduct of the parties to 
the transaction. AIR 1969 SC 812, Rel. 
on. (Para 25) 

Where the tribunal has held that the 
agreement for sale entered into between 
the assessee firm and another company evi~ 
denced a sale and this finding of fact has 
been affirmed by the High Court the 
Supreme Court cannot accept the cons 
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tention of a party that the transaction 
was an exchange or readjustment, 
: (Para 26) 


(D) Income-tax Act (1922), S. 12-B 
f= Transaction whether sale or exchange 
r—-' Agreement between assessee firm and 
another company stating that partners 
of asseSsee firm shal] sell to the other 
company its shares and securities for cer- 
tain price — Sale price to be satisfied 
by allotment of shares of the other com- 
pany — Held that merely because of the 
allotment the assessee firm got certain 
benefits this did not convert the sale into 
an exchange. - (1967) 66 ITR 725 (SC); 
AIR 1966 SC 570, Rel. on. 

(Paras 27, 28) 


) Income-tax Act (1922), S. 12-B 


(2) — “Full value of the consideration 
for which the sale .......... is made” m= 
Meaning of. 


In the case of, sale for a price, there 
fis no question of any market value uns 
like in the case of an exchange. There- 
fore in cases of sales to madl the first 
proviso to sub-section (2) of S. 12-B is 
not attracted, all that one has to see is 

what is the consideration bargained for, 
AIR 1966 SC 570, Rel. on. (Para 30} 


Cases Referred : Chronological Paras 


AIR 1971 SC 717 = 79 ITR 582, 
Commr. of Income-tax, Guiarat 
v. Bhanji Lavii wa 

ATR 1971 SC 1635 = 79 ITR 609, 
Commr. of Income-tax, Calcutta : 
v, Burlop Dealers Lid, tg 

AIR 1971 SC 2331 = 77 ITR 1, 
Commr. of Income-tax, West - 
Bengal v. Hemchandra Kar t4 

AIR 1969 SC 812 = 72 ITR 603, 
Commr. of Income-tax, Gujarat-IL i 
v. B. M. Kharwar 25 

(1967) 66 ITR 622 (SC), Commr, 
of Income-tax, West Bengal v, ee 

_ George Henderson & Co. Lid. 18, 30 

(1967) 66 ITR 725 (SC), Commr. of 
Income-tax, Kerala v, . R 

Ramakrishna Pillai 28 

ATR 1966 SC 570 = 59 ITR 238, 
Chittoor Motor Transport Co. P) 

Ltd. v. Income-tax Officer, 


__. Chittoor 

1963) 47 ITR 565 (Cal). Commr. 

of Income-tax (Central) Calcutta 
v, Mugneeram Bangur & Co, 

AIR 1961 SC 372 = 41 ITR 191, 
Calcutta Discount Co. Lid. v. 
Income-tax cer Companies p 
` Dist.-1 Calcutta 13, 14 

(1958) 34 ITR 336 (Bom), Rogers 

'  & Co. v. Commr. of Income-tax 
Bombay City-II 23, 25 

AIR 1956 Bom 415 = 28 ITR 928, 
Commr, of Income-tax, Bombay 
City y. Sir Homi Mehta’s Execu-~ 


AR "1953" SC 509 = 24 ITR 506, 
Sir Kikabhai Premchand wy, | 


28 


24, 25 


22 


Commr., of Income-tax cone: 
To 1. 22, 25 


S. Manchanda. Sr. EA 
ue B. B. Abe S. P. Nayar and R. N, 
Sachthey, ‘Advocates, with him), for Apa 
pellants (in C. A. No., 1452 of 1969) and 


for Respondent fin C. A. No. 1502 of 
1969); Dr. D. Pal, Sr. Advocate. (M/s, 
T. A. Ramachandran and D. N. Gupta, 


ras vocates, with him), for Respondent (in 

A, No, 1452 of 1969) and for Appellanf 
fn C. A. No. 1502 of 1969), 

The following Judgment of the Court 
was delivered by 

HEGDE, J.:— These are cross-ap= 
peals by certificate. They arise from the 
decision of the Calcutta High Court in a 
Reference under Section 66 (1) of the 
Indian Income-tax Act, 1922 (to be here« 
inafter referred to as the Act). At the 
instance of the assessee as well as the 
Commissioner, the Income-tax Tribunal 
‘B’ Bench, Calcutta stated a case and 
submitted as many as five questions to 
the High Couri for obtaining its opinion. 
Some of the questions referred to the 
High Court have not been pressed before 
thie Court, Therefore we shall not refer 

to them. The questions that were press» 
ed before us ares 

(1) Whether on the facts and in the 
circumstances of the case, the Tribunal 
was right in holding that the proceed- 
ings under Section 34 vin (a) have been 
validly initiated ? 

(2) Whether on the facts and in the 
circumstances of the case, any capital 
gains within the meaning of Section 12-B 
could be said to arise by the transaction 
involving transfer of the investments 
held by the assessee to the Company, 
admission of the Company as a partner 
in the assessee firm and issue of shares 
of che Company to the public and 


(3) Whether on the facts and In the 
circumstances of the case. the Tribunal 
was justified in law in computing the 
capital gains at Rs, 46,76 784) 2 ?” 


2. The High Court answered the 
firs; question in the affirmative and in 
favour of the Revenue. So far as the 
second question is concerned, it split the 
same into two questions viz, whether on 
the facts and in the circumstances of the 
the case any capital gains within the 
meaning of Section 12-B could be said 
to arise by the transaction involving 
transfer of investments held by the as« 
sessee to the Company and whether on 
the facts and in the circumstances of the 
Case any capital gains within the mean- 
ing of Section 12-B could be said to 
arise by the admission of the Company 
as a partner in the assessee firm and 
fsste of shares of the Company to the 
public? It answered the first part of 
the question in the affirmative and in 
favour of the Revenue and the second 
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part in the negative and against the Re- 
venue, As regards the 3rd question, the 
` High Court opined that on the facts and 
in the circumstances of the case. the 
capital gains should have been computed 
at Rs, 27,04,772/-. Aggrieved by this 
decision the Commissioner of Income-tax 
has brought Civil Appeal No. 1452 of 
1969 and the assessee has brought Civil 
Appeal No, 1502 of 1969. 

3. The only contentions urged in 
the assessee’s appeal were that on ine 
facts and in the circumstances of the 
case proceedings under Section 34 (1) (a) 
have not been validly initiated and to 
the facts of this case Section 12-B is 
mot attracted. In the appeal by the 
Commissioner, the question for decision 
is what is the correct amount that has 
to be brought to tax under Section 12-B 
as capital gains. The Counsel for the 
Revenue did not contest the conclusion 
of the High Court that on the facts and 
in the circumstances of the case, no 
capital gains within the meaning of Sec- 
tion 12-B could be said to have arisen 
by the admission of the Company as a 
partner of the assessee company and 
issue of shares of the Company to the 
Public. Hence all that we have to decide 
in these cases is (1) whether the proceed- 
ings initiated under Section 34 (1) (a) 
are valid, (2) Whether Section 12-B is 
attracted to the facts of the case and (3) 
If Section 12-B is attracted what is the 
amount of the capital gains made? 


4, For pronouncing on the ques- 
_ tions above-formulated it is necessary 
to set out the material facts. The as- 
sessee is a registered firm which was 
carrying on business mostly as manag- 
ing agents of number of companies, Till 
the end of February 1947, the firm con- 
sisted of four hori en namely (1) A. 5 
Gladstone; (2) S. D. Gladstone; (3) T. 
Gladstone and (4) Glendye Limited., po 
of them having 30 per cent, 39 per cent, 
30 per cent and 1 per cent shares res- 
pectively in the profits of the firm. We 
are concerned with the assessment of 
the assessee firm for the assessment year 
1947-48 for which the previous year was 
ve financial year ended on March 31, 

5. On February 28, 1947, the as- 
sessee firm through its partners entered 
into an “agreement for sale” of some of 
the shares and securities held by it in 
favour of Gillanders Arbuthnot and Co. 
(to be hereinafter referred to as the 
“Company”) for a sum of Rs. 75 lakhs. 
The shares and securities sold under the 
document are enumerated at the foot of 
the document. Clause (2) of that agree- 
ment provides: 

“In consideration of the sum of 
Rupees Fourteen Lakhs and Ninety 
thousand the existing partners shall admit 
the company as a partner in the firm 
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upon and subject to the partnership deed 
(a draft whereof hes been already ap- 
proved by the existing partners and the 
company). the share of the company in 
the goodwill and in the profits of the 
Firm being ninety-nine per cent. thereof”, 


6. The only other clause which is 
relevant for our present purpose is 
Clause (3) which reads: 

“The said two sums of Rupees 
Seventyfive lakhs and Rupees Fourteen 
Jakhs and Ninety thousand payable in 
accordance with Clauses 1 and 2 hereof 
shall be paid and satisfied as follows: 

(a) As to the sum of Rupees Sixty~ 
four lakhs and Ninety thousand by an 
allotment to the existing partners or 
their nominees of sixtyfour thousand and 
nine hundred Ordinary Shares of rupees 
one hundred each credited for all pura 
poses as fully paid up. 


(b) As to the sum of Rupees Twenty- 
five lakhs by an allotment to the exist 
ing partners or their nominees of Twenty- 
five thousand Redeemable Cumulative 
Preference Shares of Rupees one hundred 
each credited for all purposes as fully 
paid up”, 

7. One other document that came 
into existence on the same day viz. 
February 28, 1947 is the deed of partner- 
ship. That day the assessee firm was re- 
constituted and a new partnership came 
into existence. The new partnership con-= 
sisted of ive partners viz. (1) The “com= 
pany”; (2) A. C. Gladstone; (3) S. D. 
Gladstone; (4) T. S. Gladstone- and 
(5) Glendye Limited, In this new partner- 
ship the “Company” had 99 per cent. 
share in its profits. The remaining four 
partners had only 1/4th per cent. share 
oo in the profits of the new partner- 

p. 


8. Before proceeding further, it is 
necessary to mention that the “Company” 
was previously a Private Ltd. Company. 
In 1946. the “Company” applied to the 
Examiner of Capital Issues for permis- 
sion to convert itself into a Public Ltd. 
Company and sell its shares at a pre- 
mium. Originally the proposal of the 
“Company” was to sell its shares of the 
face value of Rs. 100/- to the public at 
a premium of Rs, 145 to Rs, 175/- and 
its preferential share of the face value 
of Rs. 100/- at a premium of Rs, 1 to 5. 
The Examiner of Capital Issues did not 
agree to that proposal. Later on after 
further correspondence, the Examiner of 
Capital Issues permitted the “Company” 
to convert itself into a Public Ltd. Co, 
and offer its ordinary shares of the face 
value of Rs. 100/- to the public at a 
premium not exceeding Rs, 125/- per 
share and 25,000 Redeemable Cumulative 
Preference Shares of the face value of 
Rs. 100/- each at premium mot exceeding 
Rs, 5/+ per share, 


992 S.C. [Prs, 9-13] 1 T. Commz.; Calcutta 


9. We have earlier noticed that a 
substantial number of ordinary as well 
as the preference shares were transfer- 
red to the assessee firm at its face value. 


10. The original assessment of the 
assessee firm for the assessment year 1947- 
48 was made on August 28, 1948 on a 
total income of Rs. 12,90,829/-. There- 
after the Income-tax Officer initiated pro- 
ceedings under Section 34 (1) (a) on May 
2, 1949 and completed the fr assess~ 
ment on January 16, 1956 bringing to 
charge capital gains determined at Rupees 
11,03,16,786/-. The assessee appealed to the 
Appellate Assistant Commissioner. It 
raised various contentions before the Ap- 
pellate Assistant Commissioner. It is not 
necessary to refer to those contentions, 
Suffice it to say for our present purpose 
that it challenged the validity of the 
initiation of the proceedings under Sec- 
tion 34 (1) (a) and further it contended 
that there was no capital gain at all. On 
the other hand it claimed that it in- 
curred certain capital loss. The Appellate 
Assistant Commissioner rejected the con= 
tention of the assessee that the proceed- 
fngs under Section 34 (1) (a) were not 
validly initiated. He came to the con- 
clusion that there were capital gains but 
he computed the same at Rs. 7,09,124/-. 

further appeal by the assessee the 
Tribunal came to the conclusion that the 
capital gains made by the assessee were 
only Rs. 46,76,784/-, In the Reference 
mentioned earlier. the High Court came 
to the conclusion that the capital gains 
made by the assessee were Rs. 27,04,772/-. 

11, The first question that arises 
for decision is whether Section 34 (1) (a) 
proceedings were validly initiated by the 
Income-tax Officer. That provision says: 

“If the Income-tax Officer has reason 
fo believe that by reason of the omis- 
son or failure on the part of an assessea 
to make a return of his income under 
Section 22 for any year or to disclose 
fully and truly all material facts neces- 
sary for his assessment for that year. in- 
come, profits or gains chargeable to in- 
come-tax have escaped assessment for 
that year or have been under-assessed, 
or assessed at too low a rate, or have 
-been made the subject of excessive relief 
under the Act, or excessive loss or 
abe aaa allowance has been com- 
Duted.......reccecceee aR 


12. In the present case all that we 
have to see is whether the Income-tax 
Officer had reason to believe that the as- 
sessee had not disclosed fully and truly 
all the material facts necessary for its 
assessment for the assessment year in 
question, The scope of the expression 
“failure on the part of the assesseé......... 
fo disclose fully and truly all material 
facts necessary for his assessment......... 
hes’ been examined by this Court in 
several décisions, 
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13. The leading case on the sub= 
ject is Calcutta Discount Co, Ltd, v, In- 
come-tax Officer, Companies District-1, 
Cacutta, 41 ITR 191 (AIR 1961 SC 
372). Therein this Court by majority 
held t to confer jurisdiction under 
Section 34 to issue notice in respect of 
an assessment beyond a period of four 
yeers, but within a period of eight years, 
from the end of the relevant year, two 
corditions have to be satisfied. The first 
is shat the Income-tax Officer must have 


reason to believe that the income, profits] . 


or gains chargeable to income-tax had 


been under-assessed; the second is that} ` 


he must have reason to believe that such 
“under-assessment” had occurred by 
reason of either (1) omission or failure 
on the part of the assessee to make a 
return of his income under Section 22 or 
(2) omission or failure on the part of the 
assessee to disclose fully and truly all 
material facts necessary for his assess~ 
ment for that vear. Both these condi- 
tions are conditions precedent to be satis- 


fied before the Income-tax Officer gets] : 
jurisdiction to issue a notice for the as-| | 


sessment or re-assessment beyond a period 
of four years but within a period of eight 
years from the end of the year in ques- 
tion. This Court further ruled therein 
that the words “omission or failure to 
disclose fully and truly all material facts 
mecessary for his assessment for that year” 
used in Section 34 postulate a duty on 
every assessee to disclose fully and truly 
all material facts necessary for his assess~ 
ment. t facts are material and neces+4 
sary for assessment differs from case ta 
case. In every assessment proceeding, 
the assessing authority would for the 
purpose of computing and determining 
proper tax due from an assessee, require 
to know all the facts which help him in 
coming to the correct conclusion. From 
the primary facts in his possession whe- 
ther on disclosure by the assessee or disa 
covered by him on the basis of the facts 
disclosed or otherwise, the assessing 
authority has to draw inferences as re- 
gards certain other’ facts; and ultimatelv 
from the primary facts and further facts 
inferred from them the authority has to 
draw the proper legal inferences and ascer- 
tain, on a correct interpretation of the 
taxing enactment. the proper tax levis 
able. So far as the primary facts are 
concerned, it is the assessee’s duty to 
disclose all of them including parti- 
cular entries in the account~books, parti- 
cular portions of documents and docu« 
ments and other evidence which could 
have been discovered by the assessing 
authority from the documents and other 
evidence disclosed. The duty, however, 
does not extend beyond the full and 
truthful disclosure of all primary facts. 
Once all the primary facts are before the 


assessing authority. it is for him to decide 
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what inferences of facts could be reason~ 
ably drawn and what legal inferences 
have ultimately to be drawn. It was not 
for anybody else — far less the assessee 
=- to tell the assessing authority what in- 
ferences whether of facts or of law should 
be drawn. If there are in fact some rea+ 
sonable grounds for the Income-tax Offa 
cer to believe that there had been any 
mon-disclosure as regards the primary 
facts which, could have a material bear- 
ing on the question of under-assessment 
that would be sufficient to give jurisdic« 
tion to the Income-tax Officer to issue 
the notice under Section 34. Whether 
those grounds were adequate or not for 
arriving at the conclusion that there was 
a non-disclosure of material facts is not 
open to the Court’s investigation. In 
other words, all that is necessary to give 
fiurisdiction is that the Income-tax Officer 
had when he assumed jurisdiction some 
prima facie grounds for thinking that 
there had been some non-disclosure of 
material facts. 


14. The rule Jaid down in Calcutta 
Discount Co’s case. 41 ITR 191 = (AIR 
11971 SC 372) (supra) was reiterated by 
this Court in Commr. of Income-tax, West 
Bengal v. Hemchandra Kar, 77 ITR 1 = 
(AIR 1971 SC 2331). The same view was 
again expressed by this Court in Commr. 
of Income-tax Gujarat v, Bhanji Lavii, 
79 ITR 582 = (AIR 1971 SC 717) as well 
as in Commr, of Income-tax, Calcutta v. 
Burlop Dealers Ltd., 79 ITR, 609 = (AIR 
971 SC 1635), 


15. Bearing in mind the rule Jaid 
down in these decisions now let us pro- 
ceed to examine the facts of this case to 
find out whether the assessee had failed 
to disclose fully and truly all material 
facts for his assessment for the assess- 
ment year in question. In this case we 
are dealing with capital gains. Hence 
the material facts that had to be dis- 
closed were those bearing on capital gains. 
Though at the time of the original assess- 
ment of the  assessee, the partnership 
deed entered into by the five partners 
was before the Income-tax Officer, the 
sale deed executed by the partners of 
the assessee firm in favour of the “Com- 
pany” on February 28, 1947 had not been 
placed before him. There was no mate- 
rial before the Income-tax Officer on the 
basis of which he could have concluded 
that the assessee firm had sold any shares 
and securities to the “Company”; nor 
was there any material before the In- 
come-tax Officer as to the value of those 
shares and securities as on January 1, 
1939. Further no material was placed 
before him to show that those shares and 
securities had been sold to the “Com- 
pany” for a sum of Rs. 75 lakhs. In fact 
the assessee submitted its return for the 
assessment year in question in an old 
form which did not contain Pt, VIL which 
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dealt with particulars of income from 
capital gains. The statement enclosed 

id not contain specific particulars 
about consideration for the sale of good- 
will or for the sale of shares of the “Com= 
pany”. It is not without significance that 
the assessee did not challenge the vali- 
dity of the proceedings under Section 34 
(1) (a) before the Income-tax Officer, 
Even before the Appellate Assistant Com- 
missioner, the only point that appears to 
have been urged was that since the firm 
was reconstituted and the reconstituted 
firm was granted registration under Sec- 
tion 26-A in the assessment year 1947-48, 
it should be presumed that the Income~ 
tax Officer while making the original as- 
sessment was aware of all the material 
facts. We agree with the Tribunal and 
the High Court that there is hardly 
any doubt that the assessee had failed to 
disclose fully and truly all material facts 
for the purpose of ascertaining whether 
it had made any capital gains or not, 


16. This takes us to the question 
whether the assessee had made any capi- 
tal gains in the relevant accounting vear, 
if so, what is the extent of its capital 
gains. The provision relating to capital 
gains is found in Section 12-B. We shall 
now read the relevant portion of that 
provision, 

"S. 12-B (1). The fax shall be pay- 
able by an assessee under the head “Capi- 
tal Gains” in respect of any profits or 
gains arising from the sale, exchange, re- 
linquishment or transfer of a capital asset 
effected after the 31st day of March, 1956, 
and such profits and gaing shall be deemed 
to be income of the previous year in 
which the sale, exchange, relinquishment 
or transfer took place”. (The provisos to 
sub-section (1) are not relevant for our 
present purpose), 

Sub-section (2) of S. 12-B says: 

“The amount of a capital gain shall 
be computed after making the following 
deductions from the full value of the 
consideration for which the sale, ex- 
change, relinquishment or transfer of the 
capital asset is made namely: 

G) expenditure incurred solely in con- 
nection with such sale, exchange, relin- 
quishment or transfer; 

(ii) the actual cost to the assessee of 
the capital asset, including any expendi- 
ture of a capital nature incurred and 
borne by him in making any additions or 
alterations thereto, but excluding any ex- 
penditure in respect of which any allow- 
ance is admissible under any provision of 
Sections 8, 9, 10 and 12: A 

Provided that where a person who 
acquires a capital asset from the assessee, 
whether by sale, exchange, relinquish- 
ment or transfer is a person with whom 
the assessee is directly or indirectly con- 
nected and the Income-tax Officer has 


994 S. C.  [Prs. 16-22] 


reason to believe that the sale, exchange, 
relinquishment or transfer was effected 
with the object of avoidance or reduction 
of the liability of the assessee under this 
section, the full value of the considera- 
tion for which the sale, exchange, re- 
linquishment or transfer is made shall, 
with the prior approval of the Inspecting 
Assistant Commissioner of Income-tax be 
taken to be the fair market value of the 
capital asset on the date on which the 
sale, exchange, relinquishment or transfer 
took place”. 
{The remaining portion of Section 12-B 
is not relevant for our present purpose). 


17. The Income-tax Officer opined 
that the market value of the shares and 
securities sold was much more than 75 
lakhs. Admittedly their original cost on 
January 1, 1939 was Rs, 47,95,728/-. Hence 
according to him, the “Company” secur- 
ed those shares and securities at below 
market value. The Income-tax Officer 
further observed that the partners of the 
assessee firm were the sole partners of 
the “Company” and further held that the 
sale had been effected at a lower price 
with the obiect of reducing the liability 
to capital gains tax. On the basis of the 
Income-tax Officers computation. the 
capital gains on the sale of the invest- 
ments were Rs, 75,86,960/-. As regards 
the goodwill the Income-tax Officer valu- 
ed the same as on January 1, 1939. at 
Rs. 87.56,200/- and 99 per cent, thereo: 
would work out to be Rs. 86,67 pita 
The assessee received for goodwill the 
sum of Rs. 14,90,000/-. The Company 
took over 99 per cent. of the capital 

deficiency of the partners amounting to 

Rs. 19,98,849/- and 99 per cent. thereof 
came to Rs, 19.78,861/~. The Income-tax 
Officer estimated the value of 99 per cent. 
of the goodwill at Rs. 1,13,97,474/- in- 
volving capital gain of Rs, 27,29,826/-. 
Thus according to the Income-tax Officer 
the total capital gains on account of 
transfer of shares and securities and 
goodwill amounted to Rs, 1,3,16.786/~, As 
seen earlier this amount was substantial~ 
ly reduced by the Appellate Assistant 
Commissioner and again by the Tribunal 
as well as by the High Court. 


18. The first question for decision 
is whether the first proviso to S. 12-B is 
attracted to the facts of the present case. 
The sale with which we are concerned in 
this case took place on February 28, 1947. 
Section 12-B was incorporated into the 
Act with effect from April 1, 1947. That 
being so at the time the sale transaction 
took place Section 12-B was not a part 
of the Act. Hence there is no basis for 
saying that the “transfer was effected 
with the obiect, of avoidance or reduc- 
tion of the liability of the assessee” — 
see Commr, of Income-tax, West Bengal 
v. George Henderson & Co. Ltd.. (1967) 
66 ITR 622 (SC), Hence the question for 


I. T. Commr., Calcutta v. G. Arbuthnot & Co. 


A. LR. 


decision is whether the facts of this case 
fall within the scope of Section 12-B (1} 
read with sub-section (2) of that section. 


19. We have earlier seen that the 
Income-tax Officer in computing the total 
capital gains had taken into considera~ 
tion the capital gains said to have been 
earned as a result of the sale of the shares 
end securities as well as the goodwill 
The Appellate Assistant Commissioner in 
his order did not say anything specific 
about any capital gains earned as a result 
of the sale of the goodwill. The Tribunal 
rejected the case of the Department tha? 
there were any capital gains made as a 
result of the sale of goodwill. It also res 
jected the claim of the assessee that there 
Was some capital loss as a result of the 
sale of goodwill. On this point the High 
Court agreed with the conclusions reach~ 
ed by the Tribunal. The conclusion of 
the High Court on this point was not 
challenged before us either by the Re- 
venue or by the assessee, Therefore there 
is no need to Zo into the same. Hence 
he only question remaining to be con= 
sidered ig whether there were any capi- 
tal gains made as a result of the transfer 
of the shares and securities by the as~ 
sessee to the Company. If so what is 
that amount? 

20. The first question that we 
have to decide in this connection is whe 
ther the transaction entered into under 
the agreement for sale dated February 
28, 1947 is a sale or exchange or merely 
a readjustment. It was contended on 
behalf of the Revenue that it was in 
effect an exchange though in form it was 
a sale. According to the assessee, it was 
a mere readjustment. The Revenue did 
not contend before the Appellate Assis- 
tant Commissioner or the ‘Tribunal or 
even the High Court that the said tran- 
saction was not a sale. It was for the 
first time before this Court the conten« 
tion was taken that it was not a sale. 
The contention of the assessee that if 
was merely readjustment had been rex 
jected by the authorities under the Aci 
as well as by the High Court. 

21. Properly understood the effec? 

of the contention of the Revenue as well 
as of the assessee is that in finding ouf 
the true nature of a transaction, the Court 
must take into consideration the sub= 
stance of the transaction and not the 
legal effect of the agreement entered into 
—a proposition which receives some sup- 
port from some of the decided cases. 
Sir Kikabhai Premchand v. Commr. of 
Income-tax (Central), Bombay. 24 ITR 
506 = (AIR 1953 SC 509) this Court ob- 
served that “it is well recognised that in 
revenue cases regard must be had to the 
substance of the transaction rather than 
to its mere form”. 

22. The observations of this Couré 
in Sir Kikabhai Premchand’s case, 24 ITR 
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06 = (AIR 1953 SC 509) (supra) were 
aade the basis of the decision of the 
bombay High Court in Commr, of In- 
ome-tax, Bombay City v. Sir Homi 
Aehta’s Executors, 28 ITR 928 = (AIR 
956 Bom 415). 


23. In Rogers & Co. v. Commr. of 
ncome-tax. Bombay City-II, (1958) 34 
TR 336 (Bom) High Court of Bombay 
uled that the transfer of the assets of 
he firm to the company was substantial- 
g and really merely a readjustment 
aade by the members to enable them to 
arry on their business as a company 
ather than as a firm and no profits in 
he commercial sense were made there- 
W; the transfer of the assets of the firm 
0 the company was, therefore, not a sale. 


24. The same view was taken by 
he Calcutta High Court in Commr. of 
ncome-tax (Central), Calcutta v. Mugnee- 
am Bangur & Co.. (1963) 47 ITR 565 


25. This Court in Commr. of In- 
ome-tax, Guiarat v. B. W. Kharwar, 72 
TR 603 = (AIR 1969 SC 812) held that 
he observations in Sir Kikabhai Prem- 
hand’s case, (supra) to the effect that in 
evenue cases regard must be had to 
he substance of the transaction rather 
han its mere form cannot be read as 
hrowing any doubt on the principle that 
he true legal relation arising from a 
ransaction alone determines the taxabi- 
ity of a receipt arising from the transac- 
ion. The observation in question was 
onsidered as casual and that the same 
vas not necessary for the purpose of the 
ase. In Kharwar’s case, 72 ITR 603 = 
AIR 1969 SC 812) (supra), this Court 
Iso disapproved the decisions in Sir Homi 
Aehta’s Executors’ case, 24 ITR 506 = 
AIR 1953 SC 509) (supra), Rogers and 
vo.’s case. (1958) 34 ITR 336 (Bom) (supra) 
nd Mugneeram Bangur & Co.’s_ case, 
1963) 47 ITR 565 (Cal) (supra). Therein 
his Court ruled that it is now well settl- 
d thet the taxing authorities are not en- 
itled, in determining whether a receipt 
s liable to be taxed. to ignore the legal 
hharacter of the transaction which is the 
ource of the receipt and to proceed on 
vhat they regard as “the substance of 
he matter”. The taxing authority is en- 
itled and is indeed bound to determine 
he true legal relation resulting from a 
ransaction. If the parties have chosen 
o conceal by a device the legal relation, 
t is open to the taxing authority to un- 
avel the device and to determine the 
rue character of the relationship. But 
he legal effect of a transaction cannot be 
lisplaced by probing into the “substance 
£ the transaction”. This principle ap- 
dlies alike to cases in which the legal 
‘elation is recorded in a formal docu- 
nent and to cases where it has to be 
fathered from evidence — oral and 
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documentary — and conduct of the par- 
ties to the transaction. 

26. In the instant case, the Tri- 
bunal has held that the “agreement for 
sale” entered between the assessee firm 
and the “company” is a genuine transac- 
tion and the same evidences a sale. This 
ig essentially a finding of fact. The High 
Court has affirmed that finding. In that 
view, we are unable to accept the con- 
tention of the Revenue that the transac- 
tion in question was an exchange and not 
a sale. We are equally unable to accept 
the contention of the assessee that it was 
merely a readjustment. 


27. Clause (1) of the agreement in 
specific terms says that “the existing part- 
ner shall sel] and the company shall pur- 
chase the shares and securities for a sum 
of Rupees seventyfive lakhs”. Clause (3) of 
that agreement merely provides a mode of. 
satisfaction of the sale price. The sale 
pe fixed by the parties for the shares 
and the securities sold is 75 lakhs and 
nothing more. It may be that because of 
the allotment of the shares of the Com- 
ray in satisfaction of the sale price, 
the assessee firm got certain benefits but 

t does not convert the sale into en 
exchange, 


of Income~-tax, 
Kerala v. . Ramakrishna Pillai, 
(1967) 66 ITR 725 (SC) this Court dis- 
tinguishing an exchange from a sale ob- 
served that where the person carrying on 
the business transfers the assets tb a 
company in consideration of allotment of 
shares, it would be a case of exchange 
and not of sale and the true nature of 
the transaction will not be altered be- 
cause for the purpose of stamp duty or 
other reasons the value of the assets 
transferred is shown as equivalent to the 
face value of the shares allotted. On the 
other hand a person carrying on business 
may agree with a company floated by 
him that the assets belonging to him shall 
be transferred to the company for a cer- 
tain money consideration and that in 
satisfaction of the liability to pay the 
money consideration shares of certain 
face value shall be allotted to the trans- 
feror. In such a case there are in truth 
two transactions, one transaction of sale 
and the other a contract under which 
the shares are accepted in satisfaction of 
the liability to pay the price. The fact 
that as a result of the transfer of the 
shares of the “Company” to the assessee 
firm. the latter obtained considerable 
profits. will not alter the true nature of 
the transaction — see the decision of this 
Court in ders esse} Motor Transport Co, 
(P) Ltd. Income-tax Officer, Chittoor, 
59 ITR 238 = (AIR 1966 SC 570), 


In Commr. 
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29. For the reasons above stated, 
we have no hesitation in coming to the 
conclusion that the transaction evidenced 
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by the “agreement for sale” between the 
company and the assessee was a sale, 


30. Now let us see what is the 
impact of Section 12-B (2) on that tran= 
saction? Under that provision. the 
amount of capital gains has to be com- 
puted after making certain deductions 
from the full value of the consideration 
for which the sale is made, What exact- 
ly is the meaning of the expression “full 
value of the consideration for which sale 
is made”? Is it the consideration agreed 
to be paid or is it the market value of 
the consideration? In the case of sale 
for a price, there is no question of any 
market value unlike in the case of an 
exchange. Therefore in cases of sales to 
which the first proviso to sub-section (2) 
of S. 12-B is not attracted, all that we 
have to see is what is the consideration 
bargained for. As mentioned earlier to 
the facts of the present case, the first 
proviso is not attracted, As seen earlier, 
the price bargained for the sale of the 
shares and securities was only rupees 
seventyfive lakhs. The facts of this case 
squarely fall within the rule laid down 
by this Court in ne 66 ITR 622 (SC} 
{supra), Therein this Court observed: 


“In a case of a sale. the full value 
of “the consideration is the full sale price 
actually paid. The legislature had to use 
the words “full value of the considera~ 
tion” because it was dealing not merely 
with sale but with other types of trans- 
fer, such as exchange, where the con- 
sideration would other than money. 
If it is therefore held in the present case 
that the actual price received by the res- 
pondent was at the rate of Rs, 136 per 
share — the full value of the considera- 
tion must be taken at the rate of Rupees 
136 per share. The view that we have 
expressed as to the interpretation of the 
main part of Section 12-B (2) is borne 
out by the fact that in the first proviso 
to Section 12-B (2). the expression “full 
value of the consideration” is used in 
contradistinction with “fair market value 
of the capital asset” and there is an ex- 
press power granted to the Income-tax 
Officer to “take the fair market value of 
the capital asset transferred” as “the full 
value of the consideration” in specified 
circumstances. It is evident that the 
legislature itself has made a distinction 
between the two expressions “full value 
of the consideration” and “fair market 
value of the capital asset transferred” 
and it is provided that if certain condi- 
tions are satisfied as mentioned in the 
first proviso to Section 12-B (2). the 
market value of the asset transferred, 
though not equivalent to the full value 
of the Gone demon for the transfer. may 
be deemed to be the full value of the 
consideration. To give rise to this fiction 
the two conditions of the first proviso are 
(1) that the transferor was directly or 
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indirectly connected with the transferee, 
and (2) that the transfer was effected 
with the object of avoidance or reduc« 
tion of the liability of the assessee under 
Section 12-B. Jf the conditions of this 
proviso are not satisfied the main pari 
of Section 12-B (2) applies and the In= 
come-tax Officer must take into account 
the full value of the consideration for the 
transfer”, 


al. It may be noted that in thal 
case the market value of the shares which 
were allotted at Rs. 136/- per share was 
Rs. 620/- per share. 

32. Applying the principles enun~ 
ciated in that decision we think that the 
full value of the sale price received by 
the assessee was only rupees seventyfive 
lakhs. That being so the capital gains 
made by the company were Rs. 2;74,772/- 
as held by the High Court. 


33. In the result both these apa 
peals fail and they are dismissed with 


costs, 
Appeals dismissed, 
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wealth. AIR 1966 SC 1370, Followed, 

- (Para 2) 
Cases Referred: Chronological Parag 
AIR 1966 SC 1370 = 59 ITR 767, 
Kesoram Industries & Cotton Mills 
Ltd. v. Commr. of Wealth-tax 
(Central) Calcutta 

The following Judgment of the Court 
was delivered by 

HEGDE, J.:— The questions of law 
referred to the High Court under Sec- 
tion 27 of the Wealth-tax Act, 1957 in 
all these appeals are more or less identi-~ 
eal. It is sufficient if we refer to one of 
those questions. It reads: 


“Whether on the facts and in the 
circumstances of the case the provision 
of Rs, 2,99,21,841/- made by the assessee 
for its tax liability less the amount of 
the last instalment of advance tax con- 
stituted a debt owed by the assessee 
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within the meaning of Clause (m) of Sec- 
ition 2 of the Wealth-tax Act on the rele- 
vant valuation date?” 

2. The High Court has answered 
these questions in favour of the revenue 
but in view of the decision of this Court 
in Kesoram Industries and Cotton Mills 
Ltd, v. Commr, of Wealth-tax (Central) 
Calcutta, 59 ITR 767 = (AIR 1966 SC 
1370) the conclusion reached by the High 
Court cannot be accepted as correct, 


3. In the result Civil Appeal 
No. 1404/1970 and Civil Appeal No, 1471 
of 1971 are allowed. the answer given 
by the High Court to the questions re- 
ferred to it are discharged and in its 
place we answer those questions in 
favour of the assessee, There will be no 
order as to costs. 


4. Now coming to Civil Appeal 
No. 1405 of 1970, we revoke the certi- 
ficate granted by the High Court as the 
same is not supported by any reason. 
Hence, that appeal is not maintainable. 
It is dismissed without any order as to 
costs, 

Order accordingly, 


AIR 1973 SUPREME COURT 997 
(V 68 C 220) = 


1973 TAX, L. R, 175 
(From Patna: (1968) 2 ITJ 435) 

K. S. HEGDE, P. JAGANMOHAN 

REDDY AND H. R. KHANNA, JJ. 

The Commissioner of Income-tax, 
Per and Orissa, Patna, Appellant v. 
S. P. Jain, Respondent. 

Civil Appeals Nos, 320 to 322 of 1969, 
D/- 19-9-1972. 


Index Note:— (A) Income-tax Act 
(1922), S. 66 — The Supreme Court and 
the High Court when can interfere with 
the findings of facts, indicated. (1968) 2 
ITJ 435 (Pat), Reversed, 

(Paras 16, 18, 19, 23, 33) 


Brief Note:-— (A) Unless the Tribu~ 
nal has been asked to refer a question 
impugning the validity of the findings 
sustainable on any principle of law, the 
facts stated in the statement of the case 
would form the basis on which the lega-~ 
lity or otherwise of the assessment would 
alone require to be considered by the 
High Court. The High Court and the 
Supreme Court have always the jurisdic- 
tion to intervene if it appears that either 
the Tribunal has misunderstood the statu- 
tory language because the proper con~ 
struction of the statutory language is a 
matter of law, or it has arrived at a 
finding based on no evidence or where the 
finding is inconsistent with the evidence 
or contradictory of it, or it has acted 


JP/JP/F621/72/DVT 


I. T. Commr.. B, & O. v. S. P, Jain (J. Reddy JJ 


[Prs. 1-3] S. C. 997 


on material partly relevant and partly 
evant or where the tribunal draws 
upon its own imagination, imports facts 
and circumstances not apparent from the 
record or bases its conclusions on mere 
conjectures or surmises or where no pers 
son judicially acting and properly in~ 
structed as to the relevant law could 
have come to the determination reached. 
such cases the findings arrived af 
ere vitiated. (1968) 2 ITJ 435, Reversed, 
Case law discussed, 
(Paras 16, 18, 19, 23, 38) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2315 = 82 ITR 547 
= 1972 Tax LR 356, Karnani Pro- 
bees Lid, v. C. I. T, West 


nine gr) SC 1295 = 37 ITR 288, 
Lalhcand Bhagat Ambica Ram AG 
Commr, of Income-tax, Bihar & 

Orissa 22 

AIR 1939 SC 1238 = 37 ITR 151, 
Omar Salay Mohamad Sait v. ; 
Commr. of Income-tax, Madras ` PA 


AIR 1957 SC 49 = 31 ITR 28, 
Meenakshi Mills, Madurai v, 
Commr, of Income-tax 22 

ATR 1956 SC “ = Plage ITR 181, 
Mehta Parikh & v. Commr, ; 
of Income-tax, Bonas 20 


{1955) 28 ITR 579 = (1955) 3 
ay Ka (HL). Edwards aR Nee 
es) v. Bairstow 19 
os 2 KB 753, Cooper v. Stubbs 19 


Mr. F. S. Nariman, Addl. Sellen: 
General of India. (M/s. $. K. Aiyar, R. N, 
Sachthey and S. P, Nayar Advocates with 
him), for Appellant; Mr, V, S. Desai, Sr, 
Advocate (M/s. tae Rattan Khaitan, 
D. P, Mohanty and S. Gopal Krishnan, 
Advocates, with him). for Respondent, 


The following Judgment of the Courf 
was delivered by 


JAGANMOHAN REDDY, J.:— These 
appeals are by the Commissioner of In« 
come-tax, Bihar and Orissa, against the 
judgment of the High Court of Patna in 
references under Section 66 (2) of the 
Income-tax Act, 1922 (hereinafter called 
the ‘Act’) which answered the questions 
referred to it in favour of the assessea 
and against the appellant, 

2. We shall presently set out the 
questions called for by the High Court, 
but before we do so, it is necessary to 
state the facts on which those questions 
have to be determined. 


3. The assessee is an individual 
having income from salary. interest on 
securities, rents from house properties, 
dividends etc. In the year 1954-55 for 
which the previous year is lst Novem- 
ber, 1952 to 31st October, 1953, the as- 
sessee filed a return on 28th February, 
1955 declaring a total income of Rupees 
2,60,737/-. On 24th February, 1958 a re 
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vised return was filed including therein 
property income amounting to Rs, 550/-. 
The Income-tax Officer completed the as- 
sessment on 30th September, 1958 on a 
total income of Rs. 21,15,845/~ which in- 
cluded a sum of Rs. 10,80,000/- treated 
as the assessee’s income from undisclosed 
sources “for investment in shares in the 
name of Sri Kalyan Shum Shere, J. B. 
Rane” (hereinafter referred to as ‘the 
Rana’). The assessee disputed the inclu- 
sion of this amount of Rs, 10.80.000/-. 
The Income-tax Officer treated this 
amount as income from undisclosed our-= 
ces for the following reasons:-—— 

From the statement of case. it would 
appear that on July 1, 1952 the assessee 
sold 50,000 ordinary shares of Rhotas In- 
dustries Ltd. (R. I ua) to Dalmia Jain 
Collieries Ltd. (D. J. C. Ltd.). Another 
10,000 shares of R. I. Ltd. were sold on 
the same day to Maheshpur Collieries 
(M. C. Ltd.) He also sold 40,000 and 
35,000 ordinary shares of S. K. G. Sugar 
Ltd. the former to D. J. C. Ltd. and the 
latter to M. C. Ltd on the same day, 
viz.. 3lst July 1952. Thereafter, in the 
year 1953, the two vendor companies are 
alleged to have sold these shares for a 
sum of Rs. 10,80,000/- to one Rana as 
follows: 

(a) On 30th May 1953 the D. J. C. 
Ltd. sold 40,000 ordinary shares to 
S. K. G. Sugar Ltd. for Rs. 3,20. o0 
Again on 28th August, 1953, the D, C. 
Ltd. sold 50,000 ordinary shares to E I. 

td., for, Rs, 4,00,000/-; 

(b) On 30th May. 1953, M. C Ltd. 
sold 35,000 ordinary shares of S. K. G. 
Sugar Ltd, for Rs. 2,80 000/-; and on 28th 
August. 1953, the same company sold 
another 10,000 ordinary shares to R. L 
Ltd. for Rs. 80,000/-. 


4, The shares were delivered 
allegedly to Rana by Mr. J. F. Wood, 
General poe ae of the Allahabad Bank 
after collecting the sale price of Rupees 
10,80,000/~ in cash paid on 30th May. 1953 
and 28th August, 1953 and that the sum 
so received was given as loan to one Sri 
Durga Prasad of through Sri 
J. F. Wood who paid to him the two 
amounts aggregating to Rs. 10,80.000/- on 
the respective dates against two promis- 
sory notes and receipts. 


5. Though the Rana is shown fo 
have purchased the shares in May and 
August 1953, he got them transferred to 
his own name only in April, 1955. 

6. On the material on record the 
{Income-tax Officer came to the following 
conclusions:— 

“(i) The Rana could not be contact- 
ed at 22. Circus Avenue, Calcutta. The 
Inspector of the Department found that 
the tenant of the first floor of 22. Circus 
Avenue. Calcutta was some one else and 
ee the flat had never been let out to 

e * 
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(ii) The Income-tax Officers own 
personal enquiries showed that the Rane 
could never have been in a position to in- 
vest a sum of over Rs, 10 lakhs in the 
shares in question, 


(iii) Neither the two vendor come 
panies nor the nor Sri Durga Prasad 
of Tumsar had any account with the 
Allahabad Bank at thet time and the 
shares were not in the Bank’s custody, 
The letter of Mr. EA F. Wood confirming 
the transaction did not appear in the 
Issue No, of the Bank and no office cony 
of the letter was forthcoming in the 
A person with sufficient financial influence 
With the Bank alone could have brought 
about such a transaction and the Rana 
should therefore be a benamidar. 

(iv) Though the Rana is alleged to 
have purch shares in May and 
August. 1953 the Rana had never attend- 
ed any general meeting of the share- 
holders nor appointed any proxy to ate 
tend in the general meeting on his bes 


(v) R. I. Ltd. declared dividends on 
2nd June 1954 and S. K. G. Ltd. on 23rd 
April 1954. The dividends in all amount- 
ed to Rs. 21 lakhs but the Rana did not 
take steps to have the same recorded as 
the registered shareholder and to collect 
the dividends 

(vi) The Rana opened a current ac- 
count in Allahabad Bank in April, 1955 
with a cash deposit of Rs. 500 and 
the dividends were then collected by 
the bank. During April to Decem- 
ber, 1955 deposits were over Ks, 22 
Jakhs and withdrawals Rs. 20 lakhs, 
During the calendar year 1955 the depo- 
sits were Rs. 14.97 lekhs and withdrawals 
Rs. 16.85 lakhs; in the calendar year 1957 
there was one deposit of Rs, 1,30,125 and 
withdrawal of Rs. 1,41,000/-. All thesa 
deposits were by cheques and withdrawals 
involving over Rs. 38 lakhs in the three 
years were all by bearer cheques and 
endorsed in favour of Ananta Chandra 
Das. Along with the cheques. letters of 
authorisation were also issued in his 
favour. Excepting for the signatures of 
the Rana, the other entries in the cheques 
were in different handwriting and the 
authorisation letters were all typed in 
identical form, Ananta Chandra Das was 
found to be a representative of Sri B, D. 
Duijari, Accountant of Ashoka Marketing 
Ltd, and one of the lieutenants of the 
assessee, 

(vii) The vendor companies and tha 
companies whose shares were sold, name= 
ly, of R. I. Ltd. and S. K. G. Ltd, all be~- 
longed to Sahu Jain Group and under 
the complete control of the assessee. who 
is the head of Sahu Jain Group. Since 
it was not likely that the assessee could 
afford to allow these shares pass out of 
his control to an outsider, the transaction 
of purchase of the from. 





1973 


vendor companies would have been by 
fhe assessee in the name of the Rana”. 

7. On 28th February. 1958 the In- 
come-tax Officer informed the assessee 
hat on the basis of information avail- 
able with him, he had reason to believe 
that the Rana was the assessee’s benami-« 
dar in the transaction of purchase of the 
shares in question for Rs. 10,80,000/- 
from the two vendor companies and 
called upon the assessee to state his ob- 
fiections, if any. to adduce evidence in 
support of his contentions and also to 
produce the Rana before him. On 13th 
March 1958 the assessee denied the pur- 
chase of the shares by him through the 
alleged benamidar. On 3rd September, 
1958 the assessee’s accountant forwarded 
to the Income-tax* Officer a statement or 
letter by the Rana, dated 26th August, 
1958 confirming the purchase of shares 
by him. Since the assessee took no steps 
to produce the Rana for examination by 
the Income-tax Officer in view of “the 
utter uselessness” of the Rana’s letter and 
in the absence of “necessary evidence 
and conclusive proof” about the Rana’s 
financial capacity, the Income-tax Officer 
treated the source of investment of 
Rs. 10,80,000/- as belonging to the as- 
sessee. The source not having been ex- 
plained, the Income-tax Officer assessed 
the sum as the assessee’s income from 
undisclosed sources. 

8. In appeal against the assess- 
ment. the Appellate Assistant Commis- 
sioner remanded the case to the Income- 
tax Officer as he found that the evidence 
of Sri Durga Prasad had been taken 
without giving any opportunity to the 
assessee to cross-examine him and that 
Anant Chandra Das was not examined, 
mor was any evidence of the officers of 
the two vendor companies recorded. The 
Appellate Assistant Commissioner further 
directed the Income-tax Officer to examine 
the assessee and also to investigate the 
physical movement of the shares in ques- 
tion during the period covered by the 
transactions and the subsequent history 
Including their ultimate disposal. It 
would appear from the Appellate Assis- 
tant Commissioner’s order that the In- 
come-tax Officer submitted two remand 
reports in which he made out the follow- 
ing salient points:— 


(1) The assessee did not avail of the 
opportunity of producing the Rana. 

(2) The Income-tax Officer visited 
Nepal and found that the present posi- 
tion and antecedents of the Rana were 
modest. 

(3) Ananta Chandra Das was found 
fo be an employee of Ashoka Marketing 
Lid. Later, the Income-tax Officer suc- 
ceeded in contacting Ananta Chandra Das 
whose statement was also recorded. 

(4) The statement of Onkarmal 
Dalmia recorded on 9th December 1958 
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showed that the share scrips of the two 
companies involved. which were stated to 
have been purchased by D. J. C. Ltd. and 
Mahespur Collieries Ltd. were found to 
have been in the custody of the Account» 
ant of the Ashoka Marketing Ltd. 

(5) The. Principal Officer of the two 
companies Shri H, D, Bisoni did not know 
about the transactions in question, 

(6) Sri Durga Prasad changed his 
earlier statement and said that the loans 
received by him were from the two com 
panies concerned. 

(7) The sale to Rana was made af 
Patna below the market rates. 

(8) Some details regarding the move~ 
ment of the shares were noted by the 
Income-tax Officer but their subsequent 
history was not traced out. 

(9) The temat of Sarvashree 
Onkarmal D. Bisoni the ap- 
pellant, Ananta Chandra Das and Thakur 
Das Duiari were enclosed”, 


9. After the receipt of the remand 
reports, the Appellate Assistant Commis- 
sioner was of opinion that if the cumula« 
tive picture was visualised and considered 
not in isolation but generally as a whole, 
great weight has to be attached to the 
Income-tax Officer’s conclusion that the 
investment of Rs. 10,80,000/- was the as 
sessee’s income from undisclosed sources, 
An appeal against this order was taken to 
the Income-tax Appellate Tribunal. The 
Tribunal declined to consider certain 
documents in Annexures D-1 to D-33 of 
the statement of the case. After reject= . 
ing these documents, the Tribunal found 
that “the purchase of shares by Rana 
was not a benami transaction” and was 
legally valid, 

10. The conclusions of the Accoun- 
tant Member which will be referred to 
as that of the Tribunal, so far as they 
are relevant for the disposal of this ap= 
peal have been stated by him as under: 

(1) At the relevant time in 1953. if 
was not in dispute that the two vendor 
companies were the actual owners of 
75,000 ordinary shares of S. K. G. Ltd, 
and 60.000 ordinary shares of R. I. Lid, 
The shares which the companies pur+ 
chased were pledged with the Commis+ 
sioner of Income-tax by the assessee and 
with his permission subsequently sold to 
the above companies. 

(2) The transactions of sale by the 
vendor companies have been established 
according to the entries in the account 
books of the companies and by the factum 
of actual advance of loans amounting to 
Rs, 10,80.000/- to Durga Prasad who ex- 
ecuted the requisite promissory notes in 
favour of the two companies. According 
to the evidence of Sri Durga Prasad and 
the letter of Sri J. F. Wood, General 
Manager of the Allahabad Bank the sale 
proceeds were received by him on behalf 


1000 S. C. [Prs, 10-11] 


of the vendor companies from the Rana 
and paid over to Sri Durga Prasad after 
obtaining the promissory notes. It was 
not the department’s case that Sri S. P. 
Jain had advanced Rs. 10,80,000/- to Sri 
Durga Prasad. The vendor companies 
did not have cash to make the advances 
except after the sale of the shares, From 
the facts recorded it followed that the 
bwo vendor companies effected the actual 
sale of shares in question and made the 
loans ‘aggregating to Rs. 10,80,000/+ to 
Shri Durga Prasad. 

(3) Rana did not claim fo be a fen- 
ant of 22, Circus Avenue, Calcutta. He 
had given his address as ‘“Thapathali 
Darbar Nepal C/o Smt. Pooku Maiya 
Saheba, 22. Circus Avenue, Calcutta”, In 
1956, Rana seems to have been present 
at Calcutta and this fact had been con= 
‘firmed in a letter to the Income-tax Offi- 
cer dated 27th July 1956 by General 
Baber Shamshir J. B.. Rana who stated 
that the Rana left his home (Nepal) some 
months back for treatment in India but 
he did not know Rana’s address. The de- 
partment had commenced its enquiries 
early in 1956 and at that time the Rana 
had substantial cash balances left in the 
Allahabad Bank. Since Rana never claim- 
ed to be a tenant and the departmental 
enquiries did not result in a positive find- 
ing t the Rana never stayed at No, 22 
Circus psa Calcutta. no adverse in- 
ference could be drawn against the as« 
sessee from the failure to contact the 

. If it was a fact that the Rana 
: had given a bogus address, his financial 
standing and credit could be assailed. As 
the facts. stood the fact that the Rana 
could not be contacted at 22 Circus 
Avenue could not warrant an inference 
that the Rana was a benamidar, 


(4) That the assessee had produced at 
the remand stage a letter dated 15th 
March 1959 from the Indian Ambassador, 
Nepal to the effect that the Rana was a 
person of large means and resources and 
enjoyed respectable position. The departa 
ment did not take further action by seek- 
fing any clarification from the Indian 
Ambassador. He held that there was no 
material to hold that the Rana was not 
‘financially in a position to make the 
investment in question of over Rs. 10 

chs, 

(5) The Income-tax Officer drew an 
adverse inference that ‘the Rana was a 
benamidar from the fact that the Rana 
did not get himself registered as a share- 
‘holder for nearly a year and did not pro~ 
mptly collect the dividends declared, The 
Tribunal thought that this was possible 
ig Rana possessed sufficient means where- 
as if he was weak financially he would 
have tried to collect the dividends im- 
mediately on declaration, 

(6) Ananta Chandra Das was_ulti« 
mately located by the Income-tax Officer 
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as an employee working in New Central 
Jute Mills. He was subjected to prolong- 
ed cross-examination by the Income-tax 
Officer in November and December 
1962. It was not elicited from Ananta 
Chandra Das that the moneys collected 
by him from Allahabad Bank Ltd. against 
the cheques of the Rana were paid to 
the cashier or accountant of the Ashoka 
Marketing Ltd. or of any other concern 
under the assessee’s control, Ananta 
Chandra Das, on the other hand, speci~ 
fically stated that the Rana utilised his 
services for getting the moneys from the 

and the moneys were duly handed 
over to the Rana. Ananta Chandra Das’s 
evidence failed to establish that_ the 
moneys collected from Allahabad Bank 
were for the assessee’s benefit, 


11. The Judicial Member though 
he agreed with the main conclusions ar~ 
rived at by the Accountant Member how» 
ever added;— 

“The following circumstances of this 
case have caused serious doubts in my 
mind as to the bona fides of the transac~ 
tions of the purchases or sales of these 
shares by the Rana (1) that there was no 
evidence of any negotiation for the sale 
of this huge lot of shares by the two 
colliery companies to the Rana. Cers 
tainty no brokers were involved; (2) That 
the two large sums of Rs, 6 lakhs and 
Rs. 4.80,000/- were handed over in cash 


y the Rana on 30th May 1953 and 28th 


b 
August 1953 though admittedly the Rana 
had no bank account and no residence of 
his own in Calcutta where the cash could 
be kept in safety: (3) That though neither 
of the two colliery companies nor the 
were constituents of the Allahabad 
Bank, yet the General Manager of the 
Bank actually handed over the purchase 
price and the share scrips respectively 
to the vendors and the purchaser and no 
reference could be found in the official 


“records of the bank; (4) The unsatisfac< 


tory nature of the evidence given by 
Nandlall Poddar and (5) Lastly, the 
manner of withdrawal of nearly Rs, 37 
lakhs in cash from the Allahabad Bank. 
Although the department has been able 
to point out the circumstances which 
raise an element of doubt as to the 
genuineness of the transaction of the pur- 
chases of these shares in 1953 by the 
Rana, in my opinion, the assessee has suc- 
cessfully rebutted any positive Dac 
produced by the department. I have a 
feeling that if the a ale ond had acted 
in time it could possibly have unearthed 


materials and evidence to strengthen and: 


support this case. In spite of the serious 
misgivings in my mind I am constrained 
to hold that the department has failed 
to establish beyond reasonable doubt 
that the Rana acted merely as a benami« 
dar in the purchase of these shares and 
also that he so acted on behalf of the 
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assessee, Sri S. P, Jain, I, therefore, 
concur with the order made by the Ac# 
countant Member”, 


12. On the Tribunal’s findings. the 
following questions were referred to the 
High Court:— 

(1) Whether on the facts and in the 
circumstances of the case, the Tribunal 
was justified in law in declining to con~ 
sider the documents which were already 
on record and which the Department 
wanted to adduce as evidence? 

(2) Whether on the facts and in the 
circumstances of the case, the Tribunal’s 
finding that the purchase of the shares 
by the Rana was not a benami transac- 
tion was legally valid? 

(3) Whether on the facts and in the 

tircumstances of the case the Tribunal 
was justified in deleting the sum of 
Rs. 10,80,000/- from the total income of 
the assessee by holding that the Rana was 
mot the benamidar of the assessee? 
The High Court confirmed the Tribunal’s 
conclusions on more or less similar rea- 
soning which formed the basis of those 
conclusions, 

13. On behalf of the revenue. it is 
contended by the learned Additional 
Solicitor General that the Tribunal based 
its conclusions on inadmissible evidence 
and on wrong facts. It gave no cogent 
reasons for rejecting the findings of the 
Income-tax Officer. It disregarded and 
failed to take into account the relevant 
material on record and has based its find« 
ings on mere conjectures and surmises. 
For these reasons he invites us to ignore 
the bases of the Tribunal’s conclusion 
and hold that on the findings given by the 
Income-tax Officer, Appellate Assistant 
Commissioner and the materials on re~ 
cord, the sale by ‘the two vendor com-~ 
panies to Rana was a sham and bogus 
transaction. that in fact Rs,’ 10,80 000/- 
alleged to have been paid for the price 
of those shares was the assessee’s income 
from. undisclosed sources. 


14. What has to be considered in 
this case is. whether the sale of shares 
by the vendor companies to Rana on the 
date when it is alleged to have taken 
place was a sham and bogus one; and if 
it was, and that Rana was merely a name- 
lender. whether the loan alleged to have 
been advanced by the vendor companies 
to Durga Prasad of Tumsar was in fact 
advanced by the assessee. Both are inter- 

ed and unless the connection of the, 
assessee with the loan is established the 
assessment in respect of that amount as 
income from undisclosed sources cannot 
be sustained, 

15. The two primary questions 
that arise for decision in these appeals 
are:— 

1. Whether the findings of fact reach- 
ed by the Tribunal are liable to be in- 


I, T. Commr., B. & O, v, S. P. Jain (J. Reddy J.) 


. the High Court. 


[Prs. 11-16] S. C. 1001 


terfered with on any of the grounds res 
cognised by law, an 


2. Whether the department has been 
able to establish that the shares alleged 
to have been purchased by the Rana were 
actually purchased by the assessee and 
that the Rana was a mere benamidar fon 
the assessee, ; 

The findings reached by the Tribunal are 
prima facie findings of fact. Before re~ 
jecting those findings, we must be satis- - 
fied that there are grounds in this case 
recognised by law which empower us to 
interfere with those findings. If the 
Department succeeds in crossing this 
hurdle, it has to further establish not 
merely that the Rana was not the real 
purchaser of those shares but that he 
was the benamidar of the assessee. The 
question which naturally arises on the 
very threshold is, whether it is permissi- 
ble for this Court to go behind the find- 
ings of fact as found by the Tribunal 
upon which it had come to the conclu- 
sion that the Rana was the al purchaser, 


16. In Karnani Properties Ltd, v, 
C. I. T, West Bengal, 82 ITR 547 at p. 554 
= (ATR 1972 SC 2315) this Court (con- 
sisting of one of us (Hegde, J.) and 
Grover, J.) had indicated the limitations 
imposed on the High Court and this 
Court from interfering with the findings 
of fact arrived at by the Tribunal. The 
assessee in that case owned a number of 
residential flats and was providing various 
services and amenities. It claimed that 
its income should be assessed under the 
head “business”. The Income-tax Officer 
split the receipts into two parts. one part 
being treated as rent and the other as 
“income from other sources” taxable 
under Section 12 of the Act. The Ap- 
pellate Tribunal however held that the 
second part was assessable as income 
from the business under Section 10. 
Neither the department nor the assessee 
contended that that part was assessable 
under Sec, 9. The High Court- thought 
that some of the facts found by the Tri- 
bunal were not correct and on a re-ap- 
praisal of the material ie record came 
to the conclusion that the income was 
assessable under Section 9 of the Act. 
This. the High Court could not do as it 
had no jurisdiction to go behind or ques- 
tion the statements of fact made by the 
Tribunal unless a reference challenging 
the findings of fact arrived at by the Tri- 
bunal were made to it. It appears in 
that case the question whether the find- 
ings of fact urged by the Tribunal were 
vitiated for any reason was not before 
In those circumstances 
this Court pointed out (see p, 551) :— 
“The jurisdiction of the High Court 
in dealing with a reference under Sec- 
tion 66 is a very limited one. It must 
take the fact as stated in the ‘statement 
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of the case unless the question whether 
the findings of the Tribunal are vitiated 
for one or the other of the reasons re- 
cognised by law is before it.” 

In our view there can be no doubt that 
unless the Tribunal has been asked to 
refer a question impugning the validity 
of the findings sustainable on any prin- 
ciple of law, the facts stated in the state- 
ment of the case would form the basis 
on which the legality or otherwise of 
the assessment would alone require to 
be considered by the High Court. 


17. In this case the revenue had 
ïn its application under Section 66 of 
the Act asked for specific reference on 
the question: 

“Whether on the facts and in the 

circumstances of the case the finding of 
the Tribunal that a sum of Rs. 10,80,000/- 
paid for the purpose of the shares was 
not assessee’s own income was a perverse 
finding having regard to the evidence on 
the record ?” 
This question was repeated in its appli- 
cation under Section 66 (2) but perhaps 
the High Court thought that questions 2 
and 3 on which it directed the Tribunal 
to state a case would cover the scope 
and ambit of question 3 on which the 
revenue had asked for reference. We 
think that the two questions on which 
the reference has been made impugn the 
finding and the validity of the Tribunal’s 
conclusion that Rs. 10,80,000/- was not 
an income from undisclosed sources, but 
‘was the product of a genuine sale by the 
vendor companies. Though this question 
does raise the validity of the finding 
given by the Tribunal, we have to ask 
ourselves the question, in what circum- 
stances will this court interfere with the 
finding given by the Tribunal or arrive 
at a different conclusion to that arrived 
„at by it. 

18. In our view, the High Court 
and this Court have always the jurisdic- 
tion to intervene if it appears that either 
the Tribunal has misunderstood the statu- 
tory language, because the proper con~ 
struction of the statutory language is a 
matter of law. or it has arrived at a find- 
ing based on no evidence or where the 
finding is inconsistent with the evidence 
or contradictory of it or it has acted 
on material partly relevant and partly 
irrelevant or where the Tribunal draws 
upon its own imagination, imports facts 
and circumstances not apparent from the 
record or bases its conclusions on mere 
conjectures or surmises or where no per- 
son judicially acting and properly in- 
structed as to the relevant law could 
have come to the determination reached. 
In all such cases the findings arrived at 
are vitiated, 


19. The learned Additional Solici- 
tor General referred to certain observa~ 
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tions of Lord Radcliffe in Edwards (Ins- 
pector of Taxes) v. Bairstow, (1955) 28 
ITR 579 at p. 594, and wishes us to adopt 
that basis for interference with questions 
of fact found by the Tribunal. The pasa 
sage to which we were referred is stated 
at p. 594 thus:— 

“I think it possible that the English 

courts have been led to be rather overs 
ready to treat these questions as “pure 
questions of fact” by some observations 
of Warrington and Atkin L. JJ. in Cooper 
v. Stubbs, (1925-2 KB 1753), If so. E 
would say, with very great respect. thai 
I think it is a pity that such a tendency, 
should persist. Ag I see it, the reason 
why the courts do not interfere with 
commissioners’ findings or determinations 
when they really do involve nothing but 
questions of fact is not any supposed ad~ 
vantage in the commissioners of greaten 
experience in matters of business or any. 
other matters, The reason is simply tha? 
by the system that has been set up the 
commissioners are the first tribunal to 
try an appeal, and in the interests of 
the efficient administration of justice 
their decisions can only be upset on ap- 
peal if they have been positively wrong 
in law. The court is not a second opi- 
nion. where there is reasonable ground 
for the first. But there is no reeson to 
make a mystery about the subjects thai 
commissioners deal with or to invite the 
courts to impose any exceptional restraints 
upon themselves because they are dealing 
with cases that arise out of facts found 
by commissioners. Their duty is no more 
than to examine those facts with a decen? 
respect for the tribunal appealed from 
and if they think that the only reason- 
able conclusion on the facts found is ina 
consistent with the determination come 
to, to say so without more ado.” 
This statement goes farther than what has 
been adopted by this Court, On _ the 
other hand Viscount Simonds confined 
the interference to the view which has 
so far been prevailing in references 
under the tax lews, At page 586 he obs 
served :— 


“For it is universally conceded that, 
though it is a pure finding of fact. it may 
be set aside on grounds which have been 
stated in various ways but are, I think, 
fairly summarised by saying that the 
court should take that course if it ap- 
pears that the Commissioners have acted 
without any evidence or upon a view of 
the facts which could not reasonably be 
entertained. Jt is for this reason that 2 
thought it right to set out the whole of 
the facts as they were found by the 
Commissioners in this case, For, having 
set them out and having read and rea 
read them with every desire to suppord 
the determination if it can reasonably be 
supported, I find myself quite unable 
to do so. The primary facts, as they 
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ate sometimes called. do not, in my opi- 
nion, iustify the inference or conclusion 
which the Commissioners have drawn: 
mot only do they not justify it but they 
lead. irresistibly to the opposite inference 
or conclusion. It is therefore a case in 
which, whether it be said of the Com- 
missioners that their finding is perverse 
or that they have misdirected themselves 
in law by a misunderstanding of the 
statutory language or otherwise, their 
determination cannot stand.” 

‘Whether we adopt the extended view 
advanced by Lord Radcliffe or the view 
of Lord Simonds, what has to be safe~ 
guarded against is that any crystallization 
of the views of this Court and its reluct- 
ance to interfere with the findings of fact 
should not make the Tribunals or the 
Income-tax authorities smug in the be- 
lief that as the courts do not interfere 
with the findings which form the bed- 
rock upon which the law will be based 
they can act on that assumption in find- 
ing facts or by their mere ipse dixit 
that they are findings of fact wish it to 
he so assumed irrespective of whether 
they are sustainable in law or on the 
materials on record. In a number of 
eases this Court has set out the princi- 
ples upon which it will interfere with 
the findings of fact arrived at by the 
Tribunal. We need not in this case tra- 
vel beyond the scope of those principles, 


20. In Mehta Parikh & Co. v. 
Commr. of Income-tax, Bombay, 30 ITR 
181 = (AIR 1956 SC 554) two Hon’ble 
Judges of this Court after referring to 
Edward’s case (supra) said that the Court 
would be entitled to intervene if it ap- 
pears that the fact finding authority act- 
ed without any evidence which cannot 
reasonably be entertained or the facts 
found are such that no person acting 
judicially and properly instructed as to 
the relevant law would have come to 
the determination in question, One of 
the learned Judges. Venkatarama Ay- 
yar, J. did not express his opinion in that 
case, 


21. It was again pointed out by 
Bhagwati J. in Omar Salay Mohamad 
Sait v. Commr. of Income-tax, Madras, 
ea 151 at p. 170 = (AIR 1959 SC 


“We are aware that the- Income-tax 
Appellate Tribunal is a fact finding Tri- 
bunal and if it arrives at its own con< 
clusions of fact after due consideration 
of the evidence before it this court 
not interfere. It is necessary. however, 
that every fact for and against the as- 
sessee must have been considered with 


due care and the Tribunal must have, 


given its findi in a manner which 
would clearly indicate what were the 
questions which arose for determination, 
what was the evidence pro and contra 
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in regard to each one of them and what 
were the findings reached on the evidence 
on record before it. The conclusions 
reached by the Tribunal should not be 
coloured by any irrelevant considerations 
or matters of prejudice and if there are 
any circumstances which required to be 
explained by the assessee, the assessee 
should be given an opportunity of doing 
so. On no account whatever should the 
Tribunal base its findings on suspicions, 
conjectures or surmises nor should it act 
on no evidence at all or on improper re« 
jection of material and relevant evidence 
or partly on evidence and partly on sus- 
picions, conjectures or surmises and if 
it does anything of the sort its findings, 


-even though on questions of fact, will 


be liable to be set aside by this Court.” 
22. These observations were again 
referred to and adopted in Lalchand 
Bhagat Ambica Ram v. Commr, of In- 
come-tax, Bibar and Orissa, 37 ITR 288 
at p. 295 = (AIR 1959 SC 1295). See 
also Meenakshi Mills, Madurai v, Commr. 
of Income-tax, 31 ITR 28 at p. 50 = 
(AIR 1957 SC 49) where Venkatarama 
Avyar, J, summed up the position emerg- 
ing i the several decisions referred to 
y 


“It appears to us that apart from the 
circumstances to which we have referred 
justifying an interference with 
ings set out in the statement of the case, 
what has to be considered in ‘all those 
cases is, Ea ia on the materials on re- 
cord. the true and the only _Teasonable 
conclusion is the one which is ; contrary 
to that found by the Tribun 


23. The Tribunal in our view has 
felled to take into account the relevant 
cereal iY on record in arriving at its 
findings. It has further acted on in- 
admissible evidence and also based its 
conclusion on conjectures, surmises and 
wrong facts. It had further failed to 
consider the probabilities of the case on 
which the Income-tax Officer and the 
Appellate Assistant Commissioner placed 


a ereat deal of emphasis. It seems to have 


nfluenced greatly by the fact that 
the sale of the shares by the vendor 
companies to Rana took place in the Al- 
lehabad Bank in the presence of Wood, 
the General Manager, without taking the 
probabilities of the case into consideras 
tion in support of which four letters of 
Wood produced by the assessee were re« 
lied upon. It may be noted that no mate- 
rial is placed on the record to show as 
to how Wood came into the picture. Af 
the time the impugned transactions took 
place, neither the companies that sold 
the shares nor the Rana were the custo- 
mers of Allahabad Bank. The share 
scrips were not in the possession of the 
Bank nor the sale transactions were put 
through the Bank. The name of Wood 
was either dragged to give it an air of 
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_ credibility to the transaction or Wood 
was a busy body who was willing to lend 
his name to apparently spurious transat- 
tion. The letters said to have been sent 
by Wood are not proved; Wood was 
not examined. No explanation is forth- 
coming for his non-examination, The 
curious thing is that the Tribunal after 
rejecting the statement of the present 
General Manager of the Bank as inadmis- 
sible, relied on a portion of that state- 
ment for the proof of Wood’s signature. 
It may be noticed that there is no offi- 
cial record of the transaction, no prior 
correspondence. no broker. no receipt for 
the cash money of Rs, 10,80.000/- nor is 
there any valid reason given for the un~- 
usual procedure adopted of routing the 
money through Wood when neither the 
vendor company nor Rana nor Durga 
Prasad had any bank accounts with the 
Allahabad Bank, Calcutta. The force of 
this omission was felt by the Tribunal 
which was also of the view that “there 
should have been some kind of correspon- 
dence before the Rana agreed to pur= 
chase the block of shares from the two 
collieries”. It however slurred over the 
lacuna by seeking to put the blame for 
tthe omission on the Income-tax Officer 
who it thought ought to have questioned 
the assessee and called on the vendor 
companies to explain how tha transac- 
tions were actually finalised. When as 
we will see, an official of the vendor com- 
panies was called. he said that they were 
kept in the dark about the transactions 
for nearly two years who else could the 
Income-tax Officer examine? It was the 
duty of the assessee to produce corres- 
pondence if there was any but for that 
omission no blame can attach to the In- 
eome-tax Officer. That apart, Wood was 
mot produced and there is nothing to 
show that these letters were written by 
him. It is also apparent that these let- 
ters though written on the official note 
paper of the Allahabad Bank Ltd.. Cal- 
cutta give no reference number nor are 
there any office copies of those letters 
fin the bank. In fact the case of the as- 
sessee is that the sales on behalf of the 
vendor companies were effected in May 
and August 1953. In respect of the tran- 
sactions. on each of these occasions it is 
said that there are two letters of Wood 
dated the 30th May, 1953 & 28th August 
1953. One ig of 30th May 1953 is ad- 
dressed to M. C. Ltd.. intimating to them 
that 35,000 ordinary shares in S., K., G. 
Sugar Co. Ltd. were duly delivered to 
Rana against payment of Rs. 2,80.000/- 
which amount has been paid to Durga 
Prasad. The other letter on the same day 
was addressed ‘to D. J.C. Ltd. in respect 
of which 40,000 ordinary shares in S. K. G. 
Sugar Co, Lid, were duly delivered to 
Rana against payment of Rs. 3,20,000/- 
which amotnt was also said to have been 
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paid to Durga Prasad. It may be ob-« 
served that these two letters are with 
reference +o the letters of the vendor 
companies of the day before i.e. the 29th 
May. 1953 but the letters referred to 
have not been produced by the asses« 
see. If such letters were actually writ« 
ten ta Wood by the vendor companies 
on 29th May 1953 the assessee could have 
produced or got them to be produced in 
the same way as he has produced the 
letters of Wood from the custedy of the 
respective vendor companies. It may 
also be noticed that in the two letters of 
30th May 1953 of Wood there is no men 
tion of Durga Prasad having executed 
any promissory notes and receipts in 
favour of the vendor companies in res- 
pect of the money said to have been paid 
to him, In the two letters of the 28th 
August 1953 addressed to the vendor 
companies, there is no reference to any 
prior correspondence with them, but there 
is a reference to the pro-note and receipts 
which are said to have been handed over 
by Durga Prasad to the respective com-< 
panies in respect of Rs, 80.000/- received 
from the Rana against the delivery of 
10,000 cree a shares of R. I, Ltd. bes 
longing to M, C, Ltd, and Rs, 4,00,000/- 
in respect of Si, 000 ordinary shares of 
the same company belonging to D. J, C. 
Lid. The promissory notes and receipts 
mentioned in those letters were again 
not produced by the assessee nor did he 
cause them to be produced from the 
vendor companies, In moe of these seri« 
ous infirmities, the Tribunal has strong 
ly relied on these letters assuming wrong~ 
ly that they were either admitted or 
proved, 


24, The letters of the General 
Manager Wood say that the cash receiv- 
ed from Rang on the two occasions on 
account of the vendor companies was 
paid to Durga Prasad at the bank coun- 
ter by him. The Tribunal states that 
the department has not questioned the 
fact that the share scrips were handed 
over to Rana against the receipt of cash 
or that when the was received, it 
was advanced as loan to Durga Prasad. 
In fact it asserts that “where the fac+ 
tum of sale of shares by the two comm~ 
panies has not been challenged the fact 
that a took place in the presence oi 
Mr, J. Wood cannot be questioned ir- 
EA of whether the Rana was act 
ing on his own behalf or as name len= 
der of anybody else”, I+ further states: 
“once the signature is genuine and the 
letters are found to have been typed from 
the bank’s typewriter we cannot cast any 
doubt on the genuineness of the letters 
in the absence of evidence to establish 
any fraud or forgery.” There is absolute~ 
ly no evidence or suggestion to justify 
the statement that the four letters of 
Wood were typed on the Bank’s type- 
writer. An example of the manner in 


1973 


which the Tribunal speculated is illus- 
trated by the following :— 


“The two colliery companies were 
also not called upon to explain how the 
transaction was actually finalised. In 
these circumstances we can only specu- 
late on how the Rana came to make a 
definite offer, and actually purchased the 
shares across the counter of Allahabad 
Bank Ltd. We must assume that hav- 
fing promised to arrange the loan of 
Rs. 10,80,000/- to Sri Durga Prasad, the 
assessee might have explored the means 
of keeping up the promise. Evidently he 
should have suggested to the two colliery 
companies to dispose of their holdings to 
R. L Ltd. and S G, Ltd. especially 
when the companies would be making a 
profit of nearly Rs. 3,00,000/- by the sale 
of the shares at the market price. It is 
quite conceivable that if the assessee had 
met the Rana before the Rana might 
have talked to the assessee about his in- 
tention to make some investments to the 
tune of Rs. 10 lakhs and the Rana ulti« 
mately might have expressed his willing~ 
ness to invest the sum in the purchase of 
S. K. G. Ltd, & R, I. Ltd. shares, Having 
regard to the purchase or the sale of the 
shares, and the fact that one single indi- 
vidual was prepared to take over the 
shares at the market price, we are of 
opinion that no importance could be 
attached to the absence of any broker 
for effecting the transaction.” 


25. In our view there is ample 
justification for the comment of the 
learned Additional Sclicitor General that 
the Tribunal was misreading the evi~ 
dence and was indulging in conjectures 
and surmises. The Income-tax Officer 
after referring to the fact that neither 
the vendor companies nor the alleged 
vendee or Durga Prasad of Tumsar had 
any account with the Allahabad Bank 
at that time that the shares were not 
in the custody of the bank, that neither 
the Bank nor Wood has given any ex- 
planation as to how the General Mana- 
ger of the Bank came into the picture 
observed that obviously such a transac- 
tion could not have taken place through 
the Bank unless some person having suffi- 
cient influence on the Bank was behind 
it. Shri Kalyan Shum Share J. B, Rana 
had no relations with the Bank at that 
time. It is thus clear that some one else 
was behind the transaction and that the 
Rana was merely acting as a benamidar. 
Even after the remand report, the In- 
come-tax Officer observed that the sale 
to the Rana was unreal, The Apnellate 
Assistant Commissioner pointed out in 
his order that the Income-tax Officer had 
treated the letter of Wood as a ques- 
tionable document. These findings and 
observations amply demonstrate the error 
the Tribunal had committed in thinking 
that the department had not questioned 
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either the letters of Wood or the fact 
that the share scrips were handed over 
to the Rana against the receipt of cash 
or that when the cash was received. it 
was advanced as a loan to Durga Prasad, 
In fact. it was stated that Durga Prasad 
had admitted to have received the money 
in the Bank. This would imply _ that 
Durga Prasad received Rs, 10,80,000/- on 
two occasions once on the 30th May and 
the other on 28th August 1953 and both 
the times at the Allahabad Bank. Ac~ 
cording to the first statement of Durga 
Prasad dated 21st December 1956 which 
was produced before us it appears that 
before going to Calcutta on some busi- 
mess he had already had a talk in Delhi 
with the assessee about securing a loan 
to expand his business and the assessea 
assured him that he would help him, 
When he went to Calcutta, he met the 
assessee there and the assessee granted 
him the Ioan of Rs. 10,80,000/-. He says 
that the sum was received by him in curs 
rency notes at the counter of Allahabad 

ank Ltd., Calcutta and that he took the 
cash in person. travelled to Tumsar in 
the Calcutta Mail and handed it over to 
his munshi Kesheorao who entered it in 
the cash book. He admits that he did 
mot deposit it in any Later, after 
the remand he changed his statement and 
said that the assessee never agreed to 
arrange for the loan and it was not true 
that he promised to grant the loan to 
him personally and that the loan was 
arranged from the D., J, C. Ltd, and M. ÇC 
Ltd. from out of the sale proceeds of 
shares. that there were two loans in May 
and August 1953, that the sums were dis- 
bursed by the General Manager of the 


- Bank on behalf of the companies and that 


the Nepali Rana was present in the 
General Manager’s room. Even so the 
statement that he received Rs, 10,80,000/- 
at the counter of the Allahabad Bank, 
that he got the whole amount in one day, 
and took it to Tumsar. would itself belie 
the transaction because it is difficult to 
explain away the statement that he took 
the money personally to Tumsar in the 
Calcutta Mail. If he received the amount 
in two instalments, he does not say when 
again he came to Calcutta and how he 
took the second instalment. The posi- 
tive statement on the first occasion and 
the incongruities in the second should 
have been sufficient for the Tribunal, if 
it had cared to consider the evidence in 
a reasonable manner it would have come 
to a different and opposite conclusion. 
The Tribunal further states that admit- 
tedly the vendor companies had no cash 
and found the money only on the sale 
of the shares. There is absolutely: no 
evidence for this finding. Again the Tri- 
bunal held that the Income-tax Officer 
did not give a finding that the assessee 
had advanced Rs, 10.80,000 as a loan 
from out of his secreted moneys, This 
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statement is incorrect. The Income-tax 
Officer in his order of 30th August 1958 
did say that that amount was advanced 
by the assessee. The attempt of the 
assessee to give respectability to the 
transactions by putting forward the Gene- 
ral Manager of the Allahabad Bank as 
the man through whom the transaction 
took place cannot succeed as the letters 
produced are inadmissible in evidence. 


26. It is further contended that 
the sale of the shares was entered in the 
books of the respective vendor companies 
on 30th May and 28th August 1953. This 
by itself does not show that the entries 
were contemporaneous and have not been 
entered subsequently. This doubt is 
further. strengthened by the admission of 
Onkar Mal Dalmia, Secretary-cum-Ac- 
countant of M. C. Ltd. and D, J. C. Ltd. 
that he went to Calcutta in August or 
September 1953 and obtained the shares 
from Mr. B. D. Dujari. Accountant of 
Ashoka Marketing Ltd. and took them 
for inspection to the auditors after which 
he returned the shares to Mr. B. D. 
Dujari. The shares which were alleged 
to have been sold to Rana and delivered 
to him in May and August 1953 were in 
fact ‘lying in Ashoka Marketing Ltd. 
which is a concern of the assessee and 
bis family. This company is debited with 
not only the persomal expenses and the 
salaries of domestic servants etc. but 
also with the assessee’s salary of Rupees 
8,000 a month, 


27. The statement of Onkar Mal 
Dalmia was recorded on 9th December 
1958 and 50 days thereafter even though 
be admitted that he received copies of 
bis statement tried as an afterthought 
to explain away his previous statement 
saying that the shares of R. I. Ltd, and 
S. K. G. Sugar Ltd. were not shown to 
the auditors at that time and that evi- 
dently what he stated was a mistake as 
by August or September the respective 
companies had already sold away those 
shares. The Income-tax Officer had re~ 
fected this latter statement of Dalmia 
and the Tribunal has not taken re fact 
into consideration. It cannot be said that 
the Income-tax Officer or the Appellate 
Assistant Commissioner were not justi- 
fied in rejecting the explanation and act- 
ing on his first statement. According to 
the Accountant Member the statement of 
Dalmia of his having seen the share 
scrips in the Ashoka Marketing Co.. was 
one among those he considered irrele- 
vant. But such a conclusion appears to 
us to be incomprehensible and totally un- 
It is an important circum- 
. stance if established and in our view it 
- has been so held to have been establish- 
ed. The further observations that Dal- 
mia’s statement was due to some con- 
fusion is merely to have recourse to spe~ 


[Prs, 25-29] I. T. Commr.. B. & O. v, S. P. Jain (J. Reddy Jj 


A.L R. 


cial pleadings for neutralising a vital 
circumstance, 


28. The Tribunal has also nof 
taken into consideration another circum 
stance adverted to by the Income-tax 
Officer which is that according to Bishnoi, 
the Director and Principal Officer of 
D. J. C. Ltd. and M. C. Ltd. he had no 
knowledge of the transactions till they 
were confirmed in the meeting of the 
Board of Directors. It has however been 
urged that Bishnoi could not have any 
knowledge of the transaction earlier until 
the share transfer matters came up for 
confirmation in the meeting of the Board 
of Directors. This is a rather surprising 
contention because if the assessee. as the 
Tribunal stated. had no controlling in- 
terest in the vendor companies and had 
in fact sold these shares to Rana, the 
Director and Principal Officer of the 
Company would certainly be expected to 
have knowledge of the transactions. The 
fact is that though Rana is said to have 
purchased the shares in May and August 
1953 these shares were in the custody of 
the Ashoka Marketing Ltd, from Septem- 
ber. 1953 to April. 1955 when they were 
transferred in the neme of Rana. The 
Income-tax Officer had also pointed out 
thet dividends were declared in April 
and June, 1954 aggregating to Rupees 
2,00,000/- but no attempt was made by 
Rana till April, 1955 to claim these divi 
dends. We cannot accept the Tribunals 
explanation as reasonable when it says 
“If Rana Was not of sufficient means if 
could be said that he would be in haste 
to collect the dividends amounting to 
about Rs. 2 lakhs”. The Tribunal further 
states that Rana could not collect the 
dividends till he got himself registered 
as a shareholder “which he did in April, 
1955”. The question, however, is. why 
did not Rana get the shares transferred 
in his name and why were they allowed 
to remain in the possession of Ashoka 
Marketing Company when such a large 
sum of Rs. 2,00,000/- which even a rich 
man assuming t Rana was a sube 
stantial person would not take steps to 
receive immediately and would forego a 
substantial income from interest thereon 
for a whole year. 


29. Dealing with the earlier states 
ment of Onkar Mal Dalmia, the Tribunal 
states that if the Income~tax Officer wish- 
ed to adhere to eu statement, which 
would imply that D. J. C. Ltd. and M, C, 
Ltd. advanced Rs, 10,80,000 to Durga 
Prasad from out of their own secreted 
profits on the Sees that there was no 
sale of shares to R. Ltd. and 58. G. 
Ltd. held by them, a question would 
arise of treating the Rana as the bena~« 
midar of the assessee. Besides, according 
to it, that statement would be irrelevant 
once it is admitted that there has been 
a real sale by the two companies in May. 
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and August, 1953. In this connection it 
further observed that the factum of sale 
of the shares by the two companies has 
not been challenged nor the fact that the 
sale took place in the presence of Wood 
been questioned, irrespective of whether 
fhe Rana was acting on his own account 
or as name lender of anybody else. This 
entire conclusion is based on an unwar- 
ranted assumption and a wrong reading 
of the Income-tax Officer’s finding. The 
ease of the department throughout has 
been that there was no sale of shares at 
all to Rana and that the real purchaser 
is the assessee. 


30. The non-examination of Rana 
is also a significant fact and a great many 
excuses have been given for the omission 
to examine h Whether Rana was a 
person who had substantial means or not 
need not be considered but his evidence 
was essential for the assessee’s case, The 
Department gave every opportunity to 
the assessee to examine him as- 
sessee as well as Podar with whom the 
assessee was concerned, gave at least two 
different addresses at which not only was 
Rana not found but the evidence was 
that he never stayed at any of those 
places. The statement that the assessee 
could not be expected to produce Rana 
and that the Income-tax Officer had even 
gone to Nepal to ascertain his where- 
abouts and having traced him and met 
him, it should be inferred that he must 
have informed the Income-tax Officer that 
he had purchased the shares, is also with- 
out substance, If the assessee could not 
produce him, he was at any rate able 
to get a letter dated 26th August. 1956 
from iin which was wrongly described 
as an affidavit. It was on a p paper 
and neither attested by anyone authoris- 
ed to attest affidavits nor marked or 
stamped by any judicial authority. When 
the Rana was willing to oblige the as- 
sessee, he could have easily expressed his 
willingness either to give evidence before 
the Income-tax Officer or made his state- 
at on affidavit, Neither of which was 

lone. 


31. Another important factor to be 
considered is that after the shares were 
transferred in the name of Rana in 1955, 
Rana is said to have opened an account 
in his name in the Allahabad Bank and 
was said to be selling them in the market 
in lots and whenever their sale proceeds 
accumulated he would withdraw it by 
chegues. Nandan Lal Podar said, he in- 
troduced Rana to the Bank. It also ap- 
pears that Podar was a Director and a 
close associate of the assessee. There is 
mo discussion of this person’s evidence by 
the Accountant Member though Judicial 
Member thought that it was unsatisfac~ 
tory. In the course of one year i.e. from 
April, 1955 to 1956 Rana is AEn to 
bave withdrawn large amounts by nine 
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cheques aggregating to Rs. 38 lakhs. These 
cheques were said to have been sent for 
by Rana sitting at 11 Clive Row, Calcutta, 
which is the address of the assessee and 
also of the Sahu Jain concerns. These 
cheques were bearer cheques for lakhs 
of rupees and encashed through one A. C, 
Das, peon of Ashoka Marketing Lid, The 
letters of authorisation given to Das were 
typed in identical form bearing only the 
signature of Rana, the other entries 
having been filled up by someone else, 
These large amounts brought by A. C, 
Das in cash were handed over in the 
office of Sahu Jain concerns. A. C. Das 
states that he was directed to render this 
service for the Rana by T, D. Dujari 
Duiari said that when he had gone to 
Jain (assessee) for office work. the latter 
introduced him to Rana and asked Dujaril 
to assist Rana if the latter so desired and 
that some days later Rana came to him 
with a request for a bearer to fetch 
money from the bank and that Rana him- 
self handed the cheques to A.C. Das. The 
Judicial Member thought that this raises 
some doubt on the genuineness of Rane’s 
transactions. The Accountant Member 
thought that the statement of A. C, Dag 
was positive evidence and the Departe 
ment had not produced any material to 
show that the moneys were actually with 
drawn from the Bank and collected on 
behalf of the assessee. This again was 
an unreasonable assumption for the only 
way that fact could have been proved is 
to establish primary facts from which an 
inference that it was the assessee to 
whom the amount was paid could 
be drawn. It cannot be expected of 
A. C. Das. an employee of assessee’s 
concern and who was reluctant to 
appear before the Income-tax Officer 
to state that he in fact gave the money 
to the assessee. The Accountant Member 
however would have relied on that evi- 
dence for he says “if it had been esta- 
blished that A. C. Das was in the employ 
of Ashoka Marketing Ltd, in 1955-56, i6 
would have cast a serious doubt about 
n acceptability of the evidence of A, C, 
is observation overlooks the 
Das that A. C. Das in his deposition made 
on 18th December, 1962 stated that he 
used to receive pay from M/s. Ashoka 
Marketing Ltd. and in the Remand Report 
of I. T. O. dated 12th April. 1963 it was 
observed that there was documentary 
proof that A. C. Das was an employee of 
the Ashoka Marketing Ltd. None of the 
contradictions in A, C. Das’s evidence 
mentioned in the remand report dated 
12th April, 1963 were adverted to or dis~» 
cussed by the Tribunal, It also did nof 
notice that A, C. Das was really the as - 
sessee’s witness which is borne out by - 
what Pile stated in that remand report. 
that A. Das continued to be an em= 
ployee of sabe Jain Group of Companies, 
that he was ultimately foulhd in the 
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house of Sahu Jain at 11 Clive Row, 
Calcutta when a notice under Section 37 
was served on him on 9th November, 
1962 asking him to appear on 12th Novem- 
ber, 1962 and that he actually turned up 
on 17th November, 1962. Dealing with 
this aspect, the Income-tax Officer ob- 
served “this period of absence was rather 
‘'meaningful’.” This has not been discus- 
sed or commented upon by the Tribunal 
nor has it considered any of the adverse 
circumstances referred to by the Income~ 
tax Officer in his remand report in which 
he discussed the improbability of the 
story of the withdrawal of the moneys by 
A, C. Das as an agent of Rana, 


32. We have already pointed out 
the improbability of the story of Durga 
Prasad that he received Rs, 10,80,000/- 
at the counter of the Allahabad Bank. 
The positive statement that the loan was 
given to him by the assessee and that he 
took this amount personally to Tumsar 
travelling in the Calcutta Mail, though 
retracted, was relied upon by the Income- 
tax Officer for the conclusion that this 
amount was lent by the assessee and it 
was income from undisclosed sources. 


33. From the above discussion i 
is clear that the findings reached by the 
‘Tribunal are wholly vitiated. No judi- 
cial] tribunal properly instructed could 
have arrived at those findings, We are 
therefore constrained to ignore those 
findings and re-examine the issues arising 
for decision on the basis of the material 
on record., 

34, The question then is. whether 
the department has satisfactorily esta- 
blished that Rana was not the real pur- 
Chaser of the shares and that he was a 
mere name lender. We have broadly 
stated the relevant facts earlier. We will 
mow summarise the facts and circum- 
stances — even at the risk of some 
repetition -—- which go to establish 
that the Rana was a mere name lender, 
They are:— 

1. There is no evidence to show that 
the Rana’s financial position was such 
that he was ina position to purchase the 
shares in question. It is not shown that 
he had any bank balance either in this 
country or in any other country, j 


2. The Rana has not cared to appear 
before the authorities under the Act 
though several opportunities were afford- 
ed to him to do so for explaining the 
circumstances under which he purchased 
those shares. 


3. The purchase price of the shares 
amounting to several lakhs of rupees was 
not paid by cheque or cheques. The same 
is said to have been paid in cash. This 
is a wholly improbable circumstance. 

4. The Rana had not entered into 
any correspondance with the companies 
concerned for the purchase of the shares, 
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He had not engaged the services of any 
brokers for making purchases. Tt is not 
shown how the Rana came to know that 
the campanies in question were wanting 
to sell the shares, 


5. It is not shown why the transac« 
tions in the said shares should have taken 
place in the presence of Wood. Wood 
had nothing to do with the transactions. 
Neither the Rana nor the companies 
which sold the shares had any dealings 
with the Allahabad Bank at the relevant 
time. The share scrips were not in the 
possession of the Allahabad Bank. The 
money was not paid through the Allaha- 
bad Bank. The letters of Wood on which 
considerable reliance was placed did not. 
bear any office serial number. No copies 
of those letters were available in the 
Allahabad Bank. It is not explained how 
Wood came into the picture. 


6. If Rana was the purchaser of the 
shares, he should have been in posses- 
sion of the share scrips. They were his 
documents of title. We have earlier 
pointed out, that the share scrips were in 
the possession of Ashoka Marketing Co. 
It is not explained how those scrips hap- 
pened to be in the possession of ft 
Ashoka Marketing Co, 


7. Even after the ee ce sale of the 
shares in favour of the Rana, Rana did 
not take any steps to have the shares rex 
gistered in his name for nearly 14 years. 
cae circumstance again is not explained. 


The Rana did not care to collect 
the hugeldiniiends that were declared in 
respect of those shares totalling about 
Rs, 2 lakhs for a year and half, 

9. The Rana never cared to attend 
any general] meeting of the company nor 
did he appoint any proxy on his behalf. 


10. It was only when the price of 
those shares went up in the market and 
that when they had to be sold the Rana 
is said to have opened an account in the 
Allahabad Bank in which were credited 
sum of about Rs, 38 lakhs got by the sale 
of those shares. Practically all these 
amounts were said to have been realised 
by the Rana by issuing bearer cheques 
in favour of a peon of Ashoka Marketing 
Co. who had been casually introduced to 
him. The Rana could not have been too 
big to go to the bank to collect these 
huge amounts, if he was the real owner 
of the money. He is said to have waited 
in the premises belonging to Sahu Jain 
Co. and sent these bearer cheques through 
the said peon. It is further said that 
with a view to see that the peon did not 
misappropriate the money. ae used to 
send his own driver with him. If that 
was so. it is not explained why Rana did 
not sive the bearet cheques to his driver 
himself if the driver was so trustworthy 
and it is not explained what the Rana did 
with the money so collected, 
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The above enumerated circumstances 
are tell-tale. The only reasonable infer~ 
ence that can be drawn from those cire 
cumstances is that the Rana was a mere 
mame lender. The conclusion reached by 
the Income-tax Officer and the Appellate 
Assistant Commissioner that the Rana 
was a mere name-lender is a reasonable 
conclusion. Neither the Tribunal nor the 
High Court has given any good reasons 
for rejecting those conclusions. 

35. The next question is, whether 
fhe department has established that the 
Rana was a benamidar for assessee, 
As mentioned earlier, it is not sufficient 
if the department establishes that the 
Rana was the benamidar for somebody. 
It must go further and establish that the 
Rana was the benamidar of the assessee, 

ere are good reasons to come to a 
conclusion that the Rana was the benami- 
dar of the assessee. These are. as have 
been noted already:-— 


1. The close association of the ase 
sessee with the Rana, which is evident 
from the record. It was the assessee who 
introduced the Rana to Nandlal who was 
a close associate of the assessee and it was 
Nandlal who introduced the Rana to the 
Allahabad Bank. Rana did not go to 
collect the money from the Allahabad 
Bank, but is said to have stayed in the 
premises of Sahu Jain Co., a company 
with which the assessee was closely as- 
sociated and further a peon who gets the 
money from the bank wag residing in the 
house of Sahu Jain, 11 Clive Row when 
the notice under Section 37 of the Act 
was served on him. According to this 
peon. A. C. Das, it was Dujaria who asked 
him to render that service to Rana. Ac- 
cording to Dujaria it was the assessee 
Jain who introduced him to Rana and 
asked him to assist the Rana. It also 
appears from the evidence adduced on 
behalf of the assessee that the huge 
amount of about Rs. 38 lakhs collected 
by the Allahabad Bank was realised by 
the Rana by issuing bearer cheques to 
the above mentioned peon of Ashoka 
Marketing Co., an asseSsee’s concern. 
Further. it was the assessee who pro- 
duced the so-called affidavit of the Rana 
but at the same time would not produce 
the Rana for examination for obvious 
reasons. 


2. The D, J. C. Ltd. and M, C. Ltd., 
would not have sold suddenly the shares 
without any previous correspondence or 
without even informing the company’s 
Secretary or Director, unless of course, 
there was intercession by some one who 

d influence over those-companies, 


3. There is no admissible evidence to 
establish that Rana brought a bagful of 
currency notes and gave it to the com- 
panies, Even if the Rana had paid the 
price in cash to the companies, the coms 
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panies would have deposited those 
amounts in some bank. On the other 
hand. those companies are said to have 
given. the entire price realised by the sale 
of the shares immediately as a loan to one 
Durga Prasad on the basis of the two. 
promissory notes. In discussing this as- 
pect we had pointed out the incongruity 
in the first and the second statement of 
Durga Prasad to show that the loan of 
Rs. 10,80.000/. was said to have been 
given to him by the vendor companies in 
one lump sum that he carried this huge 
amount from Calcutta to Nagpur and gave 
it to his Munim and that he never de~ 
posited that amount in any bank. There 
is also a total absence of any material to 
show how Durga Prasad had spent these 
amounts. 1 these circumstances would 
clearly indicate that the story is a ficti- 
tious one and that the alleged loan to 
Durga Prasad is a pure fabrication. It 
fis therefore clear that Durga Prasad is 
no other than a mere puppet of the as- 
sessee. ‘ 

4. The shares alleged to have been 
purchased by the Rana were found to be 
în possession of Ashoka Marketing Co, a 
concern practically owned by the assessee. 
Unless the assessee was the purchaser of 
those shares. the shares could not have 
been in the -possession of the Ashoka 
Marketing Co, It is reasonable to assume 
that after the alleged sale, the assessee 
was in possession of the shares through 
Ashoka Marketing Company, 

5. After the shares were sold the 
money was collected and brought from 

e bank as pointed out above by the 
peon A. C., Das of the Ashoka Marketing 
Co, on nine bearer cheques and accord- 
fing to A. C. Das he paid those amounts 
to the Rana in the premises of the as- 
sessee Sahu Jain at 11 Clive Row. 

36. From the circumstances above 
enumerated, the Income-tax Officer and 
the Appellate Assistant Commissioner 
were fully justified in drawing an in- 
ference that the Rana was a name lender 
for the assessee, Neither the Tribunal 
nor the High Court has given good rea= 
sons for displacing the conclusions reach- 
ed by the Income-tax Officer and the Ap- 

late Assistant Commissioner. They 
had a duty to examine the reasons given 
by those authorities before rejecting 
them. 

37. For the reasons stated above, 
we answer questions Nos. 2 and 3 refer- 
red to the High Court in the negative 
and in favour of the Revenue. The 
answer to question No. 1 has not been 
pressed and hence we need not answer it. 
In the result this appeal is allowed with 
Posts both in this Court as well as in the 


Court. 
Appeal allowed. 
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234) 
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KHANNA, JJ. 

Kishanlal Harichand, Appellant v. 
The Income-tax Officer, Nizamabad, Res+ 
pondent. 

Civil Appeal No. 1143 (NT) of 1969, 
D/- 8-9-1972 

Index Note:—~ (A) Income-tax Act 
(1922), S. 35 (5) — “Final order” — Order 
of Commissioner under Section 33-A (2) 
requiring Income-tax Officer to look into 
account books and to substitute his esti- 
mate for income already assessed — In- 
come-tax Officer by his order substitut- 
ing his estimate — Order of Income-tax 
Paa and not that of Commissioner held 

a 


Brief Note:— (A) Where the order 
of the Commissioner under Section 33-A 
required the Income-tax Officer to look 
into the books of account of the assessee 
“and make an estimate in the light of the 
“material based on those books and direct~ 
ed him to substitute his estimate for the 
income already assessed under S. 23 (4} 
and modify the assessment accordingly 
and in pursuance of that order the In- 
come-tax Officer by his order substituted 
his estimate. the final order is not the 
one made by the Commissioner but the 
one made by the Income-tax Officer, be- 
cause the Commissioner having set aside 
the estimate made by the Income-tax 
Officer had not himself substituted any 
estimate. The four years’ period pres+ 
cribed by Section 35 (5) for rectification 
is to be computed from the final order of 
the Income-tax Officer, (1969) 72 ITR 
234 (Andh Pra), Affirmed, (Para 3) 
Cases Referred: Chronological Paras 


AIR 1968 SC 816 = 68 ITR 760 
S. Sankappa v, Income-tax Officer 2 


M/s. K. R. Chaudhuri and K. Rajen- 
dra Chawdhry, Advocates, for the Appel~ 
lant; M/s. S. K. Aiyar, S. P. Nayar, B. D. 
Sharma and R. N. Sachthey. Advocates, 
for the Respondent. 


The following Judgment of the Court 
was delivered by: 


JAGANMOHAN REDDY, J.:— This 
fs an appeal by certificate against the 
judgment of the Andhra Pradesh High 
Court refusing +0 interfere with the 
order of the Income-tax Officer made 
under Sec. 35 (5) of the Indian Income- 
tax Act. 1922 (hereinafter called the ‘Act’. 

2. The appellant was assessed in 
the status of Hindu joint family for the 
years 1949-50 and 1950-51. In the course 
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of the assessment proceedings for 1950-52 
it was represented to the Income-tax 
Officer that the petitioner had an eight 
anrias share in firm of M/s. Sriram 
Harichandradas at Bombay. The Ine 
come-tax Officer therefore while coms 
pleting the assessment for the said year 
on October 30. 1953. specifically mens 
tioned therein that the assessment 
order was subject to rectification under 
Section 35 of Act. The assessment 
of the firm of M/s. Sriram Harichandra= 
das, Bombay, was subsequently complets 
ed on November 30. 1954. That assess 
ment, it appears, was based on bes? 
fudgment estimate under Section 23 (4} 
of the Act and the charged on 
an income of Rs, 26 lakhs. Against that 
assessment a revision was filed by the 
firm before the Commissioner under Seca 
tion 33-A (2), The Commissioner held 
that as the petitioner had filed his applis 
cation for reconsideration under S., 27 
out of time which application had been 
rejected by the Income-tax Officer, he 
could not interfere with that order, 
Nonetheless the Commissioner held thaf 
the Income-tax Officer had not adopted 
a proper basis ag he had no information 
regarding the scone of the business dong 
during the year and that it was also poss 
sible that the estimate made by him was 
excessive. In ma view, he remanded thg 
matter to the Income-tax Officer with 
the direction that he should call for the 
books of the assessee and arrive at an 
estimate of the income after taking into 
account the information contained theres 
in and to “substitute such estimate fon 
the income already assessed and modify 
the assessment accordingly.” Thereafter 
the eager gr Bay Officer pursuant to the 
orders of the Commissioner, called upon 
the assessee to produce his account books, 
but it appears that the assessee did nof 
co-operate with the Income-tax Officer, 
who after giving him several opportunix 
ties ultimately fixed January 16, 1963 as 
the final date for production of books, 
On that date the assessee did not appear 
at all. As a consequence on January 29, 
1963. he passed a final order estimating 
the total income of the firm of M/s. Sris 
ram Harichandradas at Rs. 26 lakhs, The 
Income-tax Officer thereafter passed the 
rectification order under Section 35 (5} 
of the Act on March 16, 1965 against the 
are by including. an income of 
Rs. 13 lakhs as his share of the income 
derived from the firm, The validity of 
this order was challenged in the writ 
petition in which it was contended that 
the assessment under Section 35 (5) of 
the Act was .berred inasmuch as the 
rectification was made after four years 
from the date of the final order under 
Section 33-A (2). Before the High Court 

two questions were raised. namely: 
{@) that inasmuch as the notice under 
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Section 35 (5) of the Income-tax Act, 1922 
was issued on 28-8-1964 after the In- 
wome-tax Act, 1961 came into force, the 
proceedings under Section 35 of the 1922 
Act were not saved by the repealing 
Section 297 of the 1961 Act and conse- 
quently the proceedings under Section 35 
of the old Act are void ab initio; and 


(2) that the rectification order made 
mmder Section 35 is barred by limitation. 
The first question was. however, given 
up having regard to the decision of this 
Court in S, Sankappa v. Income-tax Ofi- 
cer. 68 ITR 760 = (AIR 1968 SC 816). 
The High Court rejected the petitioner’s 
contention on the second question that 
the rectification order made under Sec- 
tion 35 of the Act was barred by limita- 
tion, 

3. Before us the Iearned advocate 
for the appellant contends that the 
order which is referred to under S, 35 (5) 
fis an order of the Commissioner made 
under Section 33-A (2) on August 31, 
11955 and the limitation for rectification 
of the mistake should be computed as 
from that date, As we have seen earlier, 
the order of the Commissioner under 
Section 33-A (2) of the Act could not be 
the final order because it required the 


Income-tax Officer to look into the books’ 


of account and make an estimate in the 
light of the material based on those 
books. The order of the Commissioner, 
as already pointed out. specifically direct~ 
ed that the Income-tax Officer should 
substitute his estimate for the income 
already assessed and modify the assess- 
ment accordingly, This order caule not 
be the order because the Commis- 
sioner having set aside the estimate made 
by the Income-tax Officer already had 
not himself substituted any estimate for 
the estimate made by the Income-tax 
Officer. In pursuance of that order the 
Income-tax Officer had by his order dated 
January 29, 1963, substituted his esti- 
mate which though was the same was 
nonetheless a fresh order, The BY 
order, therefore, is not the one, as con= 
tended by the learned advocate, made 
on August 31, 1955 but the one made 
ey the Income-tax Officer on January 29, 
1963. In this view the four years’ period 
which is prescribed under Section 35 (5) 
of the Act is to Ri computed from the 
final order made by the Income-tax Offi- 
cer on January 29, 1963. If so, the recti- 
fication under Section 35 (5) of the Act 
on March 16, 196 5 is within time. In this 
view the appeal fails and is dismissed 


with costs, 
Appeal dismissed, 
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(1) Civil Appeal No. 1746 of 1968 
The Commissioner of Income-tax, U. 
Lucknow, Appellant v. M/s. ene 
Baijnath General Gang. Kanpur, Respon- 
dent and (2) Civil Appeal No. 2022 of 
1968, M/s. Gangadhar Baijnath, Appel- 
en v. The Commissioner of Income-tax, 
U, . Respondent. 

poe Appeals Nos, 1746 and 2022 of 
1968, D/- 23-8-1972. 

Index Note:— (A) Income-tax Act 
{1922), Section 10 — Capital receipt or 
revenue receipt — Compensation paid for 
termination of contract under the cir- 
cumstances held to be not a capital re- 
ceipt, 


_ Brief Note:—- (A) Where the asses- 
see firm, the selling agent of a cotton 
mill entered into agreement with other 
firm having certain quota rights and all 
the partners of the two firms accordingly 
constituted a new partnership firm ac- 
quiring the managing agency. the selling 
agency and the quota right, the surren= 
der by the partners belonging to the as- 
sessee firm of their rights in the new 
partnership firm in favour of the other 
partners amounted to cancellation of a 
contract which had been entered into in 
the ordinary course of business, Such 
contracts were liable, in the ordinary 
course of business to be altered or ter- 
minated on terms and any payment re- 
ceived in settlement of the rights as a 
result of the termination of the contract 
really represented the profits which the 
assessees would have made had the con- 
fract been performed. Any compensation 
received for the termination would thus 
be a revenue receipt, (Paras 20 to 22) 


In the case of an assessee having 
vast array of business including acauisi- 
tion of agencies in the normal course of 
business, the determination of an indivi- 
dual agency was a normal incident not 
affecting or impairing its trading struc- 
ture. In such cases the amount received 
for the cancellation of an agency did not 
represent the price paid for the loss of 
a capital asset; they were of the nature 
of income, (1964) 53 ITR 283, Followed. 

(Para 24) 
Cases Referred: Chronological Paras 


AIR 1965 SC 65 = 53 ITR 261, 


Kettlewell Bullen & Co, Ltd. v, 

Commr. of Income-tax, Calcutta 25 
(1964) 53 ITR 283, Gillanders 

Arbuthnot & Co, Ltd. v. Commr. 

of Income-tax, Calcutta 24 
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AIR 1959 SC 291 = 35 ITR 148, 
P of Income-tax, Nagpur v. 
R. Jairam Valji 15. 20 

a. 22 ITR (Suppl) 1 = 32 Tax 
Cas 133, Davies (H. M. Inspec- 
tor of Taxes) v. Shell Co. of 


China Ltd. 

£1935) 3 ITR (Eng Cas) 17 = 104 
LJ KB 345, Van Den Berghs 
Ltd. v. Clark 5 


The following Judgmen# of the Court 
was delivered by 


HEGDE, J.:— These are appeals by 
wertificate from the decision of the High 
Court of Allahabad in a Reference under 
Section 66 (1) of the Imcome-tax Act, 
11922 (to be hereinafter referred to as 
the Act). 

2. The Income-tax Appellate Tri- 
bunal (Allahabad Bench) referred to the 
High Court for its opinion the fo. Mowing 
questions: 


“(1) Whether on the facts and in 
the circumstances of the case, the re- 
ceipt of Rs. 35,01,000/- constituted income 
liable to tax under Section 10 of the In- 
come-tax Act 2 


(2) Whether if was competent to the 
rin arte Assistant Commissioner to in- 
voke the provisions of Section 12-B for 
the assessment of Rs. 35,01,000/- when 
the Income-tax Officer had assessed the 
amount under Section 10 of the Income- 
tax “Act? 

(3) Whether on the facts and in the 
circumstances of the case the receipt of 
Rs. 35,01,000/~ was taxable under Sec- 
tion 12-B of the Income-tax Act?” 


3. The High Court answered the 
first and the second question in favour 
of the Revenue and on the third question 
it recorded its opinion that on the facts 
and in the circumstances of the case, the 
receipt in question was not taxable under 
Section 12-B of the Act. 

4. Aggrieved by the decision of 
the High Court the Commissioner of In- 
come-tax has brought Civil Appeal No. 
1746 of 1968 and the assessee Civil Ap- 
peal No. 2022 of 1968. 


5. The material facts of The case 
as could be gathered from the statement 
of case are these: The assessee is a 
partnership firm carrying on business of 
financing, moneylending, selling agencies 

and the like pursuits. The ‘relevant as- 

sessment year is 1948-49, the concerned 
accounting year ending in October. 1947. 
On April 29, 1946 the. three partners of 
the assessee firm entered into an agree- 
ment with Gajadhar Jaipuria, R, S. Puran 
Mal Jaipuria and Mangloo Ram Jaipuria. 
The terms of the agreement as found by 
the Tribunal, were: 


(1) That the partners should acquire 
on. joint account, the shares of the Swa- 
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Ta Cotton Mills Co. Ltd. and Eland 


(2) The partners of the assessee firm 
(who will hereinafter be referred to as 
the “Bagla Group”) and the remaining 
three partners (who will hereinafter be 
referred to as the “Jaipuria Group”) were 
to invest the amount required to acquire 
the shares in question equally and all 
benefits including the managing agency, 
selling agency, quota rights should be 
enjoyed in joint account but the selling 
agency which was in the hands of the 
assessee firm should continue to be in its 
hands till the Dussehra of that yearn 
Similarly the quota rights which were 
in the hands of the Jaipuria Group 
should continue in the hands of that 
Group till the Dussehra of that year 


(3) Neither party should acquire any. 
share in his separate account or have 
any interest directly or indirectly to the 
exclusion of the other. 


6. Till the date of the formation 
of this partnership, the assessee firm 
consisting of “Bagla Group” were the 
selling agents of the Swadeshi Cotton 
Mills Co.. Ltd. The ‘“Jaipuria Group” 
which was a different firm were enjoye 


‘ing some quota rights in that mill. In 


pursuance of the agreement above res 
ferred to, the new partnership. “Bagla 
Jaipuria and Co.” purchased shares of the 
Swadeshi Cotton Mills Co. Ltd, For that 
purpose both the groups contributed 
equally. But no partnership deed as 
such was entered into by the partners, 
On July 16, 1946, an agreement was en= 
tered into between the Swadeshi Cotton 
Mills Co. Ltd., and the Bagla Jaipuria 
and Co. appointing the latter as the 
managing agents of the .Company for a 
period of twenty years. On October 7, 
1946, another agreement was entered into 
by the partners of the Bagla Jaipuria 
and Co. whereby it was decided that one 
of the two Groups would retire from the 
business with effect from October 6, 1946 
subject to the terms and conditions speci~ 
fied in that agreement. The relevant 
clauses of that agreement read thus: 


“It is agreed that one or other of the 
Bagla or Jaipuria groups shall -retire 
from the said partnership with effect 
from 6th October. 1946. The continuing 
group shall pay to the retiring group 
their shares of the capital and interest 
thereon and compensation which shall 
include the price of good-will and the 
share of the retiring partner in the pro- 
fits of the firm upto 5th October 1946. 
The question as to which of the said 
two groups shall retire and what amount 
of compensation shall be paid by the 
continuing group to the retiring group 
shall be determined ‘by auction held in 
the manner set out hereinafter. Such 
auction shall be held forthwith. The 


outbid the Bagla Group. 


1973 


auction shall be conducted by Dr, Brijen~ 
dra Swarup. Advocate of Kanpur and Mr. 
B. P. Khaitan, Solicitor of Calcutta. Only 
partners shall be entitled to attend the 
auction. Rai Bahadur Rameshwar Pra- 
sad Bagla and Sit, Mangturam Jaipuria 
will give bids on behalf of their respec- 
tive groups and the respective groups 
shall be bound by bids so given by their 
aforesaid respective nominee. The group 
offering to pay the’ highest compensation 
shall continue as partners in the firm and 


‘the other group shall retire as herein 


provided.” 


_ The continuing group shall pay fo the 
retiring group within 10 days from the 
date of the auction the following: 

(a) The amount of capital contribut- 


.ed by the retiring group with interest 


calculated at the rate of 44 per cent . 
(b) And compensation money astere 
fained as aforesaid.” 
7. In the auction held In pursu- 
ance of this agreement the Jaipuria Group 
Consequently 


‘the Bagla Group retired from the busi- 


‘Rs. 97,11.699 
Rs, 1,77.23% 


l 
i 


‘Rs, 35,01,000 


receipt of Rs, 35.01,000/-. 


ness on receipt of the following amounts: 
On account of capi 
tal investment 
On account of inte 
tı rest on capital 
investment and 


On account of com~ 
pensation as pro- 
vided in the 
agreement, 


3. The Jaipuria Group paid those 
amounts to the Bagla Group on October 
7, 1946. A separate receipt was execut- 
ed by the Bagla Group in respect of the 
That receipt 


i recites: 


“Received from Seth Gajadhar Jai- 
puria, Raj Sahib Puranmull Jaipuria and 
Seth Mungturam Jaipuria the sum of 
Rs. 35,01,000/- as solatium and compen~ 
sation for surrendering to the Jaipuria 
group our right, title and interest in 
running concern of Bagla Jaipuria & Co. 
who inter alia were appointed the Manag- 
ing agents of the Swadeshi Cotton Mills 
Co. Ltd. for a period of twenty years 
under an agreement dated 16th July. 1946 
and with expectation of further renewals 
of like period.” 

9. The assessee firm resigned as 
selling agents with effect from October 5, 
1946. Jaipuria group continued in the 
name and style of Bagla Jaipuria & Co. 


10. In the course of the assess~ 
ment for the assessment year 1948-49, the 
Income-tax Officer brought to tax the 
sum of Rs. 35,01.000/- as income. He 
overruled the objection of the assessee 
that it was a compensation for giving up 
the managing agency right. Aggrieved 


i T. Commr. U., P. v. G. B. G. 
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by the decision, the assessee took up the 
matter in appeal to the Appellate Assisa 
tant Commissioner, The Appellate Asa 
sistant Commissioner affirmed the decia 
sion of the Income-tax Officer., He fura 
ther held that the case also fell within 
the scope of Section 12-B of the Act, 
Thereafter the assessee took up the matter 
in appeal to the Income-tax Appellate 
Tribunal. It was contended before the 
Tribunal that the receipt in question 
cannot be considered as income coming 
within Section 10 of the Act as the same 
was a capital receipt. It was further 
contended that the Appellate Assistant 
Commissioner had no competence to con 
vert the assessment made under Sec. 10 
into one under Section 12-B and at any 
rate the receipt in question does nof 
come within the scope of Section 12-B. 
The Tribunal rejected the first two con- 
tentions. But it agreed with the assessee 
that the receipt in question cannot be 
brought to tax under Section 12-B. Af 
the instance of the assessee, the Tribu- 
nal submitted for the opinion of the 
High Court questions 1 and 2 referred 
to earlier and at the instance of the Com- 
missioner of Income-tax. it referred to 
the High Court Question No. 3. 


1i. This case came up for hearing 
before this Court on an earlier occasion. 
By our order dated August 12, 1971. we 
called upon the Tribunal to submit a sup- 
plementary statement of case on certain 
points vizs 

(1) Was any compensation payable 
under the agreement either directly or 
by implication in respect of the assessee’s 
surrender of its share in the managing 
agency. If so. what is the amount of 
compensation payable in that regard. 

(2) Was any compensation payable 
under the agreement directly or by im- 
plication in lieu of the assessee giving up 
its selling agency. If so what is the 
amount of compensation payable in res- 
pect of that right. ` 

(3) Did the assessee give up any 

other rights under the agreement. If so, 
whet are those rights and what is the 
value of those rights? 

(4) The agreement says that the’ 
compensation includes “the price of good- 
will and the share of the retiring part- 

ner in the profits of the firm upto 5th 
October, 1946.” 

(a) Was there any good-will. ff so 
what was its value an 

(b) What part of the compensation 
received by the assessee as can be at- 
tributed towards the profits earned by 
the association of persons calling itself 
M/s. Bagla Jaipuria Company uptil 5th 
October. 1946, 


12. The Tribunal submitted the sup- 
plementary statement of case called for 
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on November 24. 1971. Dealing with the 
first question. the Tribunal observed: 


“Tt will thus be seen that the com- 
pensation was paid by the Jaipuria Group 
to the Bagla Group (a) wey for the 
surrender of its share in the Managing 
Agency Right. (b) partly for giving up 
its selling agency right and (c) partly 
for the profits earned by the Bagla Group 
upto 5th October. 1946. There is. how~ 
‘ever, no material on the record on the 
basis of which it may be possible to split 
up the quantum of compensation in res~ 
pect of each of the above three items aif 
fa), (>) and (c). Therefore, our answer 
to query No, (1) is that the compensation 
was payable under the agreement dated 
9-10-1946 not directly but by implication 
fn respect of the assessee’s surrender 
of its share in the Managing Agency 
right but it is not possible to determine 
the quantum for want of material on 
the point.” 


_ 13. Dealing with point No, 2, the 


Tribunal observed al the only other 
right given up by the assessee under the 
agreement was the good-will but there is 
mo material on record on the basis of 
which its value could be ascertained, On 
point No. 4 (a). the Tribunal observed: 


"Regarding query No, (iv) (a), made 
by the Supreme Court there was cera 
tainly, in our opinion good-will of the 
partnership firm M/s. Bagla Jaipuria and 
Co. as it was appointed not only the 
(Managing Agents of a very big cotton 
mill for a period of 20 years in 1946, at 
a time when there was Government con= 
trol over cloth and textile Mills and 
their managing agents were making huge 
profits, but had also the sole-salling 
agency of the Co. viz. Swadeshi Cotton 
(Mills Ltd, The good-will of M/s, Bagla 
Jaipuria & Co., also included besides, 
“ee to managing agency commission etc, 

the selling agency of the Baglas. which 
they were holding since 1911 and the 
quota rights of the Jaipurias. which they 
had been holding since the quota system 
was introduced by the Central Govern- 
ment, during the Second World War. 
There is. however. no ma to valus 
the good-will separately,” 


E 14, ` On point No. 4 tb), 
what the Tribunal has observed s 


“Regarding query No, (iv) [bì the 
compensation of Rs, 35,01,000/~ no doubt 
fncludes payment towards the Te of 
its profit in the partnership firm of M/s, 
Bagla Jaipuria & Co, from 29-4-1946 to 
5-10-1946 but it is again regretted that 
there is no material on the basis of 
which the compensation can be computed 
as attributable to this aspect of ithe 
matter.” A 
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ALR 
15. The question for decision is 
whether the receipt of Rs, 35,01.000/- is 
a capital receipt or a revenue receipt, 
The question whether a particular receipt 
is a capital or revenue is largely a ques- 
tion of fact but often we come across 
border line cases which do present dif! 
ficulties in arriving at a conclusion, As 
observed by this oe in nner of 
Income-tax, Nagp R. Jairam 
Valii, 35 ITR 148 = = (ATR 1959 Bo 291}. 
“The question whether a receipt is 
tapital or income has tredel come up 
for determination before the courts, Varisi 
ous rules have been enunciated as fur= 
nishing a key to the solution of the ques« 
tion, but as often observed by the high- 
est authorities, it is not possible to lay 
down any single test as infallible or any 
single criterion as decisive in the deter- 
mination of the question, which mius 
ultimately depend on the facts of the 
particular case. and the authorities bear 
ing on the question are valuable only as 
indicating the matters that have to be 
taken into account in rea a decis, 
sion. Vide Van Den Berghs Lid. v., 
Clark, (1935) 3 ITR (Eng Cas) 17, That, 
however, is not to say that the question 
is one of fact. fór, as observed in permi 
(H. M. Inspector of Taxes) v. Shell C 
of China Ltd, (1952) 22 ITR (Supp) T 
“these questions between capital and ins | 
come, trading profit or no trading pro», 
fit, are questions which, though they may 
depend no doubt to very great extenf, 
on the particular facts of each case. do 
involve a conclusion of law to be drawn , 
from those facts.”™ 


16. As we are of opinion, for the: 
reasons to be presently stated. that the 
receipt of Rs. 35,01,000/+ is an income from 
business and as such was liable to be 
brought to tax under Section 10. we have 
not thought it necessary to go into other 
two questions. 

17. Before examining the legal 
position, it is necessary to emphasise cer- 
fain. salient features of this case. The 
new partnership named Bagla Jaipuria 
and Co, is nota partnership of two firms. 
Two firms cannot join in a partnership. 

y it was a partnership consisting of 
six partners; three of whom were parts 
ners of one firm and the other three part» 
mers of another firm. new partners 
ship came into existence on April 29, 
1946. These partners did not enter into 
a deed of partnership. This partnership 
took over as managing agents of the 
Swadeshi Cotton Mills Co. Ltd. on July 
16, 1946. Tae. of the partners belong- 
fing to Bagla Group went out of tha 
parinership on October 6, 1946, 


18. Though the three named mem= 
Bers of the Bagla Group were partners of 
fhe new firm, the benefit of the new 
partnership was to enure to the old firm 


_.», OË which those three persons were parte 


_ the good-will and the 
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ners. That old firm not only continued to 
be in existence but continued 20 carry on 
various business activities. It may be 
noted that the firm Bagla Jaipuria & Co. 
continued to be in existence, It continu- 
ed to be the managing agents of Swa- 
deshi Cotton Mills Co. Ltd, Its good-will, 
if any. was not parted with. What real- 
ly happened was that three of the part- 
ners of that firm went out of the partner- 
ship and for doing so they were paid 
Rs. 35,01,000/- which. sum also included 
the profits earned by the Bagla Jaipuria 
and Co. from the date it came into exist- 
ence till the three partners belonging 
to the Bagla Group went out of the 
partnership leaving the partnership 
intact. Thereds no dispute that the por- 
tion of the compensation which repre- 
sents past profits is a revenue receipt, 
The only question is whether the remain- 
ing portion was a Revenue receipt or 
Capital receipt. The remaining portion 
of the receipt purports to be compensa~< 
tion given to the three partners for 
giving up what are called (i) the manag- 
ing agency rights (ii) the selling agency 
tights and (iii) the good-will. We shall 
first take up the question. relating to 
managing agency 
rights, 


19. TE was urged on behalf of the 
assessee that as a result of the agree- 
ment dated October 7, 1946, the assesses 
firm parted with its managing agency 
rights which but for that agreement 
would have continued for a period of 
twenty years with a possibility of rene» 
wal, The managing agency right given 
up under that agreement is a capital 
asset of the firm and therefore any com- 
pensation paid for the extinguishment of 
that right is a capital receipt. It was 
also argued that one of the rights that 
the assessee firm parted with under that 


: agreement was the good-will of the coms 


pany which is also a capita] asset. Con 
sequently compensation paid in respect 
of the same must also be considered as 
capital receipt. 

20. In our opinion the aforemen~ 
fioned arguments are fallacious. The 
managing agency rights vested with the 
Bagla Jaipuria & Co. Similar is the case 
so far as the good-will is concerned as~ 
suming that any good-will had been builf 
up by that time. Bagla Jaipuria & Co, 
continues to be in existence. It had nof 
parted with managing agency rights nor 
its good-will taken away. What has 
happened is that the partners represent- 
ing the assessee firm in Bagla Jaipuria 
and Co. had sgrseidered their rights in 
the partnership to the remaining part~ 
mers and obtained certain payments for 
surrendering their rights. This is not a 
case of parting with any agency rights, 
This is really a case of cancellation of a 
contract which had been entered into in 


I T. Commr.. U. B. v. G. B. G. Gang. Kanpur [Prs, 18-24] 
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the ordinary course of business. Such] 
contracts are liable, in the ordinary course 
of business, to be altered or terminated 
On terms and any payment received in 
settlement of the rights as a result of 
the termination of the contract really 
represents the profits which the assessee 
‘would have made had the contract been 
performed. As observed by this Court 
fn Jairam Valii’s case, 35 TTR 148 = 
(ATR 1959 SC 291) (supra): 


“When once it is found that a con- 
fract was entered into in the ordinary 
course of business. any compensation re~ 
ceived for its termination would be a 
revenue receipt, irrespective of whether 
its performance was to consist of a single 
act or a series of acts spread over a 
period. and in this respect, it differs from 
an agency agreement.” 


21. As seen earlier no deed of 
partnership had been entered into. There- 
fore the same was terminable at will 
Any of the partners of the firm could 
have brought the partnership to an end, 
Consequently the possibility of termina-= 
tion of a partmership of the type with 
which we are concerned is inherent in 
the very course of business. 


22. The facts set out in the state- 
ment of case show that the assessee firm 
had various business activities; one of 
its business activity was to join Bagla 
Jaipuria & Co. to carry on certain busi- 
ness activities. The assessee’s representam 
tives by entering into that agreement 
were merely carrying on a trading acti 
vity. Such | the case. it is not pos- 
sible to hold that the compensation paid 
for the termination of the contract is ai 
capital receipt. 


23. It is not the case of the as« 
sessee that its only trading activity had 
come to an end. It had several activi- 
ties. Just one of its trading activity had 
been put an end to. Hence the amount 
received cannot be considered as come 
pensation for stopping its business. 

24. Now we come to the transfer 
of the selling agency to Bagla-Jaipuria & 
Co. This is not a right transferred under 
the agreement dated October 7, 1946, 
That right had been transferred to Bagla 
Jeipuria & Co. even at the time the 
partnership was formed. On October 7, 
1946, the assessee was no more the owner 
of that selling agency. On that day if 
was an asset of Bagla Jaipuria and Co, 
Hence the compensation paid can only 
relate to the termination of the contract 
of partnership and not to the transfer 
of the selling agency. Assuming that 
agreement of October 7, 1946 has indirecte 
ly affected the selling agency right of 
the assessee, the same was one of the 
several trading activities of the assessee 
firm. On the basis of the material a 
record, High Court held that af 
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the Bagla Group gave up its interest in 
the Bagla Jaipuria & Co., the assessee 
: firm with the aid of Rs, 35,01,000/- re- 
ceived as compensation acquired con- 
trolling shares in two other companies 
mamely the India United Mills Ltd. and 
the Muir Mills Ltd. From this it is clear 
that the trading structure of the assessee 
firm was not affected. It merely replac~ 
ed one trading activity by another. m 
Gilanders Arbuthnot and Co. Ltd. 
Commr. of Income-tax. Calcutta, (i964) 
53 ITR 283 this Court held that in the 
case of an assessee having vast array of 
business including acquisition of agencies 
in the normal course of business. the 
determination of an individual agency is 
a normal incident not affecting or impair- 
ing its trading structure. In such cases 
the amount received for the cancellation 
of an agency does not represent the price 
paid for the loss of a capital asset; they 
were of the nature of income, 


25. In Kettlewell Bullen and Co. 
Ltd. v, Commr. of Income-tax Calcutta, 
53 ITR 261 = (AIR 1965 SC 65) this Court 
after considering various decisions render- 
ed by the Courts in U. K. and in this 
country about the principles. which govern 
the determination of the nature of com- 
pensation received on the termination of 
an agency observed: 


“On an enalysis of these cases which 
fall on two sides of the dividing ‘line. a 
satisfactory measure of consistency in 
principle is disclosed. Where, on a con- 
sideration of the circumstances payment 
is made to compensate a person for can- 
cellation of a contract which does not 
affect the trading structure of his busi- 
mess, nor deprive him of what in sub- 
stance is his source of income. termina- 
tion of the contract being a normal inci- 
dent of the business and such cancella- 
tion leaves him free to carry on his trade 
(freed from the contract terminated) the 
receipt-is revenue; where by the cancel- 
lation of an agency the trading structure 
of the assessee is impaired, or such can-~ 
cellation results in loss of what may be 
regarded as the source of the assessee’s 
income the payment made to compensate 
for cancellation of the agency agreement 
is normally a capital receipt”, 


26. For the reasons mentioned 
above we hold that the entire sum of 
Rs, 35.01,000/- received by the assessee 
was a revenue receipt assessable under 
Section 10. 


27. In the result Civil Appeal 
No. 2022 of 1966 is dismissed with costs, 
On our indicating our tentative conclu- 
sion on the first question referred to the 
High Court, the learned Solicitor-General 
appearing for the revenue did not press 
Civil Appeal No. 1746 of 1968, It is ac« 


Gujarat v., Vadilal 


S A.LE. 
cordingly, dismissed with no order as to 
casts, 

Order accordingly. 
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Commissioner of Income-tax. Gujarat. | 
Appellant v. Vadilal Lallubhai etc. ete, 
Respondents. - 

Civil Appeals Nos. 2348, 2349 and 1139 
of 1969 and 2006 and 2007 of 1971. D/- 
29-8-1972. 

Index Note:— Income-tax Act (1922), 
S, 44-F — The deemed dividend contem- 
plated by S, 2 (86-A) (c) cannot be con- 
sidered as “income” under S. 44-F =» . 
(X-Ref:— Section 2 (6-A) (c)). 

(Para 18) _ 

Brief Note:— Where on liquidation. 
of company its assets are distributed the 
income so received from the very destruc- 
tion of the income-yielding assets viz. the 
securities or shares cannot be brought 
to tax by resorting to S. 44-F. (Para 13) 


Section 44-F concerns itself with in- 
come arising from securities or shares, 
during a period of time. It aims at checka 
ing the avoidance of tax by converting 
revenue receipts into capital receipts, 
When a company goes into liquidation, , 
the sharescripts are no more income-: 
yielding assets. They are mere pieces of 
paper. No income arises from those 
shares thereafter. What the shareholder 
gets on liquidation. is not any income 
from shares but a share of the assets of 
the quondam company. Such a receipt 
is incapable of being deemed to accrue 
from day to day. In the case of interest 
on securities or dividends on shares. they 
are paid at certain intervals. Hence it is 
possible to deem them as having accru- 
ed from day to day but in the case of 
distribution of assets of a company in 
liquidation, it is not possible to deem the 
same to have accrued from day to day. 
Some of the ‘dividends’ mentioned in Sec- 
tion 2 (6-A) are only deemed dividends. 
They are not real dividends. By a legal 
fiction. they are deemed as dividends. 
The scheme of Section 2 (6-A) (c) is in- 
compatible with the scheme of S. 44-F. 
The two provisions are intended to meet 
totally different situations. I T. Ref, 
No. 2 of 1966, D/- 15-1-1966 (Gui). 
Affirmed. Case law discussed. : 

(Paras 12, 14, 17} 


ar Se I ee 
*(I. T. Reference No. 2 of 1966. D/- 15-1- 
___1966—{Guj) ) 
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Cases Referred: Chronological Paras 


1972 Tax LR 1006 = 83 ITR 170 
(SC), Commr. of Income-tax, 
: Andhra Pradesh v, C. P. Sarathy 


Mudaliar 
AIR 1965 SC 1358 = 55 ITR 741, 
Commr. of Income-tax, Madras v. 
Ajax Products Ltd. [L3 
AIR 1963 SC 1448 = 48 ITR 59, 
Commr. of Income-tax Bombay 
City v. Amarchand N. Shroff 12 
AIR 1957 SC 832 = 32 ITR 615, 
Commr. of Income-tax, Madhya 
Pradesh v. Sodra Devi 15 


Mr. B. Sen’ Sr, Advocate, (M/s, 
B. B. Ahuja and B. D. Sharma. 
Advocates. with him) (in C. As. Nos. 
2348, 2349 of 1968 and 2006, 2007 of Po 
and ‘Mr. B. Sen, Sr. Advocate (Mr. B 
Sharma, Advocate. with him) (In C. 
No. 1139 of 1969). for Appellants; ule. 
N. A. Palkhivala . Desai, M. C. 
Chagla, and V. M. Tarkunde. Sr, Advo- 
cates (Mrs. A. K. Verma, M/s. J. B. 
Dadachanji. O. C. Mathur and Ravinder 
Narain, Advocates of M/s, J. B. Dada- 
chanji and Co, Advocates, wh pe (In 
both the Appeals) and Mr. Palkhi«- 
vala, Sr. Advocate (Mrs, A. K Verma 
Advocate and M/s. B. Dadachanii, 
O. C. Mathur and Ravinder Narain Ad = 
cates of M/s. J. B. Dadortent. and Co. 
Advocates, with him) (In C. A, No, 1139 
of 1969), for Respondents, 


The following Judgment of the Courf 
was delivered -by 


HEGDE, J.:— The principal ques- 
fion of law arising in these appeals by 
certificate is whether on the facts and 
in the circumstances of each of these 
cases the Department was right in apply- 

ing Section 44-F read with Section 2 
(6-A) (c) of the Indian Income-tax Act, 
reek (to be hereinafter referred to as the 

ct). 
pellate Assistant Commissioner and the 
Income-tax Appellate Tribunal answered 
that question in favour of the Department 
but the High Court answered the same 
in favour of the assessee. As we are in 
egreement with the conclusion reached 
by the High Court, we do not think it 
necessary to examine the other ques- 
tions arising in these appeals. 


12 


2. For deciding the said question 
of law. it is sufficient if we take up the 
facts of any one of these cases. For the 
sake of convenience. we shall set out the 
facts in Civil Appeal No, 2348 of 1968. 
The assessee in that case is Vadilal 
Lallubhai. He is assessed as an indivi- 
dual. The relevant assessment vear is 
1958-59. the accounting year being 
year ending on March 31. 1958. 


3. The assessee belongs to the 
-well-known family of Vadilal Lallubhai 


Miahta nf AhmadahanA 


Fha mamhann në 


L T. Commr.. Gujarat v. Vadilal (Hegde J3} 


The Income-tax Officer, the Ap-~ 
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this family (who for the sake of con- 
venience will hereinafter be referred to 
as the “Mehta Group”) owned shares in 
and controlled several companies includ- 
ing certain managing’ agency companies, 
Those managing agency companies were 
Private Ltd, companies. The managed 
companies were also companies in which 
the members of the “Mehta Group” had 
controlling interest. This Group had also 
selling agency rights in the companies 
which they were managing. On the 
coming into force of the Companies Act, 
1956. the managing agency companies 
gave up their managing agency rights in 
order to safeguard their selling agency 
rights. Thereafter the assessee sold his 
share holdings to the employees of some 

Mehta Group” companies or the rela- 
tions of such employees. In addition he 
sold some shares to one of the family 
trusts. A few days after the sales in 
question, those managing agency com- 
panies went into voluntary liquidation. 
Consequently the assets of those com- 
panies were distributed among the share- 
holders who were borne on the registers 
of the companies as on the dates of liqui- 
dation. These shareholders included those 
persons who had newly. purchased the 
shares. One of the new shareholders as 
mentioned earlier was a charitable trust 
which was not liable to pay any tax. 
The remaining shareholders were either 
mot liable to pay any tax or were liable 
to pay tax at a lower rate than the as- 
sessee would have had to pay had he res 
ceived the amount distributed by the 
liquidators, 


4. The Income-fax Officer brought 
fo tax a portion of the assets distributed 
on liquidation by applying Section 44-F 
read with Section 2 (6-A) (ce) of the Act. 
The Appellate Assistant Commissioner 
agreed with this view. The assessee’s 
appeal to the Income-tax Appellate Tri- 
bunal was unsuccessful. Thereafter af 
the instance of the assessee. certain ques- 
tions were referred to the High Court 
for its opinion. Various contentions were 
advanced before the High Court on be- 
half of the assessee. We do not think 
it necessary to refer to those contentions 
as in our view the High Court was right 
in taking the view that to the facts and 
circumstances of the case, Sec, 44-F read 
with Section 2 (6-A) (c) was inapplicable. 


5. It was contended on behalf of 
the Revenue thet the distribution of the 
assets of the various managing agency 
companies on liquidation is “dividend” 
within the meaning of S. 2 (6-A) (c) and 
consequently as “income” as defined in 
Section 2 (6-C). Further the assessee sold 
his shares with a view to avoid income- 
tax and super-tax and consequently the 
assets distributed which would have fallen 
to his share had he not sold his share are 


Tiahla +a ha heancht tea tae nnda the 
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provisions of Section 44-F of the Acf, 
On the other hand, it was contended on 
behalf of the assessee that the definitions 
contained in Section 2 are only to be 
applied “unless there is anything re- 
pugnant in the subject or context’. The 
definition of “dividend” given in S. 2 (6-A) 
(c) is repugnant to the subject dealt with 
under S, 44-F and consequently the dis- 
tribution of the assets on liquidation of 
the several managing agencies concerns 
cannot be considered as “income” within 
the meaning of S. 44-F. It was urged that 
S. 44-F concerns itself with the income 
from securities or shares which are of a 
periodical nature but which an assessee 
may seek to convert into a capital receipt 
by adopting certain devices. 1E provi= 
sions therein do not deal with the com=- 
pensation received for the very destrucs 
tion of the income-yielding. assets viz. 
the securities or shares. We now 
consider which one of these two conten= 
tions is acceptable. But before doing so 
it will be convenient to make referenca 
to the relevant provisions in the Act, 


6. Section 2, the definition section, 
starts by saying that the definitions given 
therein apply “unless there is anything 
repugnant in the subject or context”, 
Hence if the definition of “dividend” 
found in Section 2 (6-A) (¢) is either res 
pugnant to the subject or context with 
which we are dealing. that definition will 
not be applicable. Section 2 (6-A) gives 
an inclusive definition of “dividend”. In 

case we are concerned with Section 2 
(6-AY (c) which reads: 

“Any distribution made fo the shares 
holders of a company on its liquidation, 
to the extent te which the distribution is 
attributable to the accumulated profits of 
the company immediately before its 
liquidation whether capitalised or nof.” 


T: Section 2 (6-C) gives an inclu- 
sive definition of “income”. Dividend is 
included therein. Hence if a receipt can 
be considered as’ a “dividend” it has to 
be considered as an “income” under Seca 
tion 2 (6-C). This takes us to S, 44-F, 
which reads: 


(1) Any person upon whom noticg 
fs served by Income-tax Officer re- 
quiring him to furnish a statement of 
particulars relating to any securities in 
which, at any time during the period 
specified In the notice he has had any 
beneficial interest, and in respect of which 
within such period, either no income was 
received by him or the Income received 
by him was less than the sum to which 
the income would have amounied if the 
income from such securities had accrued 
from dav to day and been apportioned aca 
cordingly, shall, whether an assessment to 
income-tax or super-tax in respect of his 
total income has or has not been made 
for the relevant year or years of assess« 
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ment, furnish such a statement and such 
particulars in the form and within tha 
time (not being less than twenty-eight 
days) required by the notice. 


(2) If it appears fo the Income-tax 
Officer by reference to all the circum« 
stances in relation to the securities of any 
such person (including circumstances with 
respect to sales, purchases. dealings, cons 
tracts, arrangements, transfers, or any. 
other transactions relating to such secus 
rities} that such person has thereby 
avoided or would avoid more than ten per 
cent. of the amount of the income-tax or 
super-tax for any year which would hava 
been payable in his .case in respect of 
the income from those securities if the 
income had been deemed to accrue from 
day to day and had been apportioned ac« 
cordingly, and the income so deemed to 
have been apportioned to him had been 
treated as part of his total income from 
all sources for the purposes of income-tax 
or super-tax. then those securities shall 
be deemed to be securities to which suba 
section (3) applies. 

(3) For the proposes of assessment to 
income-tax or super-tax in the case of 
any such person the income from any; 
securities to which this sub-section aps, 
plies shall be deemed to accrue from day 
to day and in the case of the sale or 
transfer of any such securities by or fo 

shall be deemed to have been receive 
ed as and when it is deemed to have 
accrued: 


Provided that this section shal] not 
apply if such person proves to the satis« 
faction of the Income-tax Officer that the 
avoidance of income-tax or super-tax was 
exceptional and not systematic and that 
there was not in his case in any of the 
three preceding years any such avoidance 
of income-tax_or super-tax. or that the 
provisions of Section 44-E have been apa 


plied in his case in respect of such 
income, 

(4)x x x x z 

()x x x x 


(6) For_ the purpose of this section 
fhe expression “securities” includes stocks 
and shares”. 


8. From a reading of sub-ss. (1) fo 
(3) of Sec. 44-F, it is clear that the inə 
come referred to therein should arise 
from shares or securities. Further it mus# 
be a periodical income which is capable 
of being apportioned on the basis that if 
is deemed to have accrued from day to 
day. Section 44-F (1) empowers the In» 
come-tax Officer to serve a notice on any, 
person “requiring him to furnish a states 
ment of particulars relating to any securi= 
ties in which atany time during the period 
specified in the notice he has had any 
beneficial interest and in respect of which, 
within such period either no income was 
received by him or the income received 


by. him was less than the sum to which, 
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the income would have amounted if the 
income from such securities had accrued 
from day to day and had been appor~ 
tioned accordingly......... a 


3. The power conferred on the 
Income-tax Officer under this provision 
fis not confined to any stipulated period. 

10. Now turning to sub-section (2) 
of Section 44-F. it speaks of “the amount 
of the income-tax or super-tax for any 
year which would have been payable in 
his case in respect of the income from 
those securities if the income had been 
deemed to accrue from day to day and 
had been apportioned accordingly.........7 


12. Again sub-section (3) of Sec- 
fion 44~F speaks of ‘the income from eny 
securities to which this sub-section ap- 
plies shall be deemed to accrue from day 
to day. and in the case of the sale or 
transfer of any such securities by or to 
him shall be deemed to have been re~ 
ceived as and when it is deemed to have 
ACCTUCA..srseene 


12. T is clear from what we have 
said earlier that Section 44-F concerns 
itself with income arising from securi« 
ties or shares. during a period of time, 
When a company goes into liquidation, 
the share-scrips are mo more income 
yielding assets. They are mefe pieces of 
paper. No income arises from those 
shares thereafter. What the shareholder 
gets on liquidation is not any income from 
shares but a share of the assets of the 
quondam company. Such a receipt is 
incapable of being deemed to accrue 
from day to day. In the case of inte« 
rest on securities or dividends on shares, 
they are paid at certain intervals, Hence 
it is possible to deem them as having 
accrued from day to day but in the case 
of distribution of assets of a company in 
liquidation, it is not possible to deem 
the same to have accrued from day to 
day. We have to bear in mind that some 
‘of the ‘dividends’ mentioned in S, 2 (6~A}, 
are only deemed dividends. They ara 
not real dividends. By a Iegal fiction, 
they are deemed as dividends, This 
Court held in Commr, of Income-tax, 
Andhra Pradesh v, C. P, Sarathy Muda= 
Mer, 83 ITR 170 =. (1972 Tax LR 1004 
(SC)) that the definition of “dividend” 
contained in S, 2 (6-A) (c) is an artifi- 
cial definition of “dividend”, It does not 
fake in dividend actually declared or re~ 
ceived. The dividend taken note of 
by that provision is a deemed dividend 
and not a real dividend. The same would 
be the position in the case of the “divis 
dend” mentioned in Section 2 (6-A) (c). 
As held by this Court in Commr, of In= 
come-tax. Bombay City È v. Amarchand 
N. Shroff, 48 ITR 59 = {ATR 1963 SG 
448) legal fictions are only for a definite 
purpose and they are limited to the pur- 
pose for which they are created and 
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should not be extended beyond their 
legitimate field, 

13. It is established on high au» 
thorities that the subiect is not to he 
taxed unless the charging provision clear- 
ly imposes the obligation — See Commr, 
of Income-tex, Madras v, Ajax Products 
Ltd., 55 ITR 741 = (AIR 1965 SC 1358), 
As is often said that in interpreting a 
taxing provision one has merely to look 
to the words of the provision. The 
language employed in Section 44-F can- 
not be said to be plain enough to bring 
to tax the receipts of the character with 
which we are concerned in these appeals. 


14. To accept the contention of 
the Revenue. we have to adopt threefold 
assumption. Firstly the fictional divi- 
dend contemplated by Section 2 (6-A) (c) 
is an “income” within the meaning of 
Section 44-F, Secondly we must assume 
that that dividend is capable of being 
deemed to accrue day to day and last- 
ly we must assume that the day to day 
distribution contemplated in Sec, 44-F 
commences from the commencement of the 
relevant accounting year and ends with 
the distribution of the assets as contend- 
ed on behalf of the Department. To do 
SO We have to read into the section many 
more words if contains at present 
which is wholly impermissible in con- 
struing any provision much less a tax 

18 provision. In the case of deemed 
dividend under Section 2 (6-A) (c), the 
assets distributed will be considered as 
income in the account year in which it 
is distributed but that conception would 
be inapplicable in cases coming under 
Section 44-F, A company may go into 
liquidation Iong after the accounting 
year ends, What period the Income-tax 
Officer should take into consideration for 
applying the fiction that “the Income had 
deemed to accrue from day to day?” 
The scheme of Section 2 (6-A) (c) is in« 
compatible with the scheme of S. 44-F. 
Mhe two provisions are intended to meet 
totally different situations. The former 
Provision, cannof be dovetailed into the 
latter, 

_ 15. In order fo find out the Iegis- 
lative intent. we have to find out what 
was the mischief that the legislature ` 
wanted, to remedy, The Act was ex- 
fensively amended in the year 1939. 


` Section 44-F was not in the draft bill, 


That section was recommended by the 
Select Committee consisting of very emi- 
nent lawyers, It will not be inappropriate 
to find out the reasons which persuaded 
the Select Committee to recommend the 
inclusion of Section 44-F. if the section 
is considered as ambiguous = See Commr, 
of Income-tax, Madhya Pradesh and Bho- 
pal v. Sodra Devi, 32 ITR 615 at p. 627 
=. (AIR 1957 SC 832). In recommending 
the inclusion of S, 44-F, this is what tha 
Select Committee observedz 
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“The new Sections 44-E and 44-F are 
designed to prevent avoidance of tax by 
what are known as “bond-washing” 
transactions, involving the manipulation 
of securities so that the securities will 
pass temporarily in the legai ownership 
of some second person who is either not 
liable at all or liable in a lesser degree 
to tax. under such conditions that the 
interest on the securities is the income 
of this second person. A common form 
of the process is the sale of securities 
cum interest with a simultaneous con- 
tract to purchase them ex-interest. Where 
foreign securities are concerned this se~- 
cond person may be a foreigner resident 
abroad entitled to claim exemption from 
the tax on the interest. More often a 
financial concern in India is utilised whose 
computation of profits includes the re- 
sults of realising securities, so that the 
concern can profitably offer ‘bond-wash- 
ing” facilities to the owner of securities 
bearing fixed interest where the owner 
himself is not liable to taxation on the 
realisation of the securities.” 


16. Section 44-F of the Act, im-~ 
material changes apart, is a reproduction 
of Section 33 of the English Finance Act, 
1927 which was subsequently replaced by 
Section 237 of the. English Income-tax 
Act, 1952. Dealing with that section this 
is what is observed in the Law of Income- 
tax. Surtax and Profits Tax by Wheat- 
croft at page 1669 (paragraph 1-1358): 


“We now come to the more difficult 
problem which arises when a taxpayer 
sells, for a capital sum. securities which 
are about to pay interest and the pur- 
chaser acquires the right both to the secu- 
rities and the interest. 


It is the custom on British stock ex- 
changes to notify in advance the dates in 
respect of each security before which a 
buyer of that security will be entitled to 
the next income payment. Up to that 
date the security is sold “cum dividend”; 
after that date the security is sold “ex 
dividend” and the next income payment 
when received after the sale, will re- 
main the property of the seller. Apart 
from the general market fluctuations the 
. price will gradually rise up to the day 
. when the security goes “ex div.” it will 
then normally fall sharply by a sum ap- 
proximately equal to the anticipated .in~ 
come payment less tax at standard rate, 
as the average investor values the income 
at its net amount. If the amount is at 
a fixed rate, such as on Government 


stock, the likely fall for this reason can . 


be calculated with considerable accuracy 
in advance, 


A surtax payer, who pays more than 
the standard rate of tax, can thus find it 
profitable to sell his securities just be- 
fore they ge “ex div,” as he will receive 
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dend, instead of receiving a dividend 
subject to tax in his hands at a higher 
ie than that deducted from the divia 


To deal with taxpayers who used 
this, and similar devices. on a substan-= 
tial scale it was provided by the Finance 
Act, 1927. that if it appears to the Re- 
venue by reference to all the circums 
stances in relation to the assets of any 
individual (including circumstances with 
respect to sales, purchases, dealings, cona 
tracts, arrangements, transfers or any 
other transactions relating to such assets) 
that the individual has thereby avoided 
or would avoid more than 10 per cent, 
of the amount of surtax for any year 
which would have been payable in 
his case if the income from those 
assets had been deemed to accrue 
from day to day and had been 
apportioned to him as part of his total 
income. then such income is to be so 
apportioned to him for the purpose of 
computing his surtax. If the individual 
can prove that the avoidance was excep- 
tional and not systematic and that there 
was no such avoidance in the following 
three years. he can avoid liability under 

provision. Extensive powers are 
given to the Revenue to obtain informa- 
tion for the purpose of this provision.” 


‘17. The marginal note for S. 44-F 
reads ‘avoidance of tax by sales cum divi- 
dend”. This marginal note also gives an 
indication as to what exactly was the 
mischief that was intended to be reme- 
died. The legislature was evidently try- 
ing to circumvent the devices adopted by 
some of the assessees to convert their 
revenue receipts into capital receipts. The 
marginal note also throws light on the 
intention of the legislature. 

18. From what has been stated 
above. it is clear that the deemed divi- 
dend contemplated by Section 2 (6-A) (c) 
cannot be considered as “income” under 


Section 44-F. 


19. For the reasons mentioned 
above we agree with the High Court that 
Section 44-F is inapplicable to the facts 
of the assessee’s case. This question is 
common to all the abovementioned ap- 
peals. Hence we need not go into the 
other subsidiary questions arising for 
decision in any of these appeals. 


20. In the result these appeals fail 
and they are dismissed with costs. One 


hearing fee 
Appeal dismissed. 
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| Index Note: — (A) Maharashtra Boro- 
| agh Municipalities (Validation of Certain 
Taxes on Buildings and Lands) Act 1965 ($ 
of 1966), Ss. 4, 3, 5 — Section 4 did mot revive 
or resurrect Rule 2 (c), much less, give it ret- 
| rospective operation. 


Brief Note: — (A) After Rule 2 (c) was 
struck down by the Supreme Court the Muni- 
cipality did not frame any rule under the 

” provision of Section 75 of the Boroughs Act 
| for imposing house tax on mills, factories or 
buildings connected therewith. Apart from 
Rule 2 (c), there was no charging provision 
, Similar to Rule 2 (c) either in the Boroughs 
i Act, or in the Validating Act for levying 
‘house tax on mills, factories and buildings 
connected therewith. The Validating Act has 
not also revived or resurrected Rule 2 (c). 
Therefore, the position was that there was 
no charging provision for imposition of house 
tax on the mills, factories or buildings con- 
nected therewith. All that the explanation to 
Section 75 substituted by the Validating Act 
did was to enact that, for imposing house 
tax, floor area will be the basis of valyation 
in the case of mills, factories or buildings 
connected therewith, The consequence is 
that there could be no levy of house tax on 
the mills, factories or buildings connected 
therewith nor could any demand be made 
on the basis of any levy. (Constitutional 
validity of Sections 4 (1) and (2). 3 (b) and 
5 of the Validating Act not decided). 
. {Paras 10, 11) 

Index Note: — (B) Precedent — It is a 
wise tradition with Courts not to decide a 
Constitutional question if the case can be dis- 
posed of on other grounds. (Para 12) 
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306, Lokamanya Mills, Barsi Ltd. v. 
Barsi Borough Municipality 4,9 
the Court 
‘was delivered by: 

respondents in 
these appeals filed writ petitions in the Bom- 
bay High Court challenging the validity of 
the Borough Municipalities (Validation of 
Certain Taxes on Buildings and Lands) Act, 
1965 (Maharashtra Act No. I of 1966), 
hereinafter called the “Validating Act”, on 
the ground that the provisions of the Act 
violated their fundamental rights under Arti- 
cle 14 of the Constitution and for restrain- 
ing the appellants from levying house tax on 
the mills, factories and buildings connected 
therewith of the respondents or collecting the 
same from them. A Division Bench of the 
High Court held that Sections 3 (b), 4 (1), 


` 4 (2) and 5 of the Validating Act were invalid 


as they contravened Article 14 and granted 
the prayer for restraining the appellant-Muni- 
cipality from levy and collecting the tax. 

2. These appeals, by certificate, are 
directed against the judgment of the Division 
Bench. l 

3. Till the year 1947, the appellant- 
Municipality used to levy house tax on the 
mills, factories and buildings connected there- 
with of the respondents in these appeals on 
the basis of their annual letting value, and 
the annual letting value for this purpose was 
ascertained in the normal way, that is, by 
ascertaining the amount at wbich the build- 
ings might reasonably be expected to let 
from year to year. In 1947, the appellant- 
Municipality made fresh rules for levy of 
house tax and Rule 2 (c) of the new rules 
ran as follows: 

“2 (c) In the case of mills and factories 
and buildings connected therewith, house tax 
on buildings shall be levied at the usual rate 
on the annual rental value fixed at Rs. 40/- 
for every 100 square feet or portions thereof 
for each storey, floor or cellar. 

“Explanation: The expression “building 
Means and includes 
warehouses, godowns, millshops, etc., which 
are within the compound of mill premises 
but does not include residential buildings, 
such as bungalows, out-houses. 

“Note: Buildings which: are not taxed 

under Rule 2 (c) shall be taxed under the 
ordinary rules.” 
Under this rule, the annual rental value of 
all the buildings of mills and factories other 
than residential buildings was fixed at a‘ uni- 
form rate of Rs. 40/- for every square foot of 
fioor area irrespective of the actual rental 
value of the premises. 


4, One of the respondents, namely, 
Lokamanya Mills, Barsi, Limited, claimed re- 
fund of amounts paid by them on the basis 
that Rule 2 (c) was ultra vires the Boroughs 
Act and they filed 4 suits for the same. 
Against the decrees dismissing the- suits, ap- 
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peals were preferred to this Court and they 
were finally disposed of by this Court in 
Lokamanya Mills, Barsi Ltd. v. Barsi Boro- 
ugh Municipality, (1962) 1 SCR 306 = (AIR 
1961 SC 1358). This Court, after referring 
to the provisions of Section 78 and the ex- 
. planation to Section 75 of the Boroughs Act, 
held that the Municipality could levy a rate 
on lands and buildings on the basis of their 
capital or annual letting value and that in 
framing rule 2 (c), the Municipality had ad- 
opted a mode of valuation different from the 
one sanctioned by the Boroughs Act. The 
Court also observed: 

“The vice of the rule lies in an assum- 
ed uniformity of return per square foot 
which structures of different classes which are 
in their nature not similar, may reasonably 
fetch if let out to tenants and in the virtual 
deprivation to the rate-payer of his statutory 
tight to object to the valuation.” 
Accordingly, the Court allowed the ‘appeals 
and decreed the suits. 

5. The main objects of the Validat- 
ing Act were to enable the municipalities gov- 
erned by the Boroughs Act to levy house tax 
on mills, factories and buildings connected 
therewith on the basis of Rule 2 (c) and to 
validate the levy and collection of the tax 
with retrospective effect. Section 3 of the 
Validating Act brings about certain amend- 
ments in the Boroughs Act. In Section 3 of 
the Boroughs Act, a clause is inserted which 
lays down that “rate on buildings or Jands” 
includes any tax imposed on buildings of 
lands. Another amendment introduced in 
the Boroughs Act is with reference to Ex- 
planation to Section 75. Prior to the amend- 
ment, the Explanation to Section 75 was as 
foilows:— 

“In the case of lands the basis of valu- 
aion may be either capital or annual letting 
value.” 

This explanation was substituted by the Vali- 
dating Act by an explanation which reads: 

“Explanation: For the purposes of a 
fate on buildings or lands, the basis of valu- 
ation may be: 

(i) the annual letting value; 

Gi the annual value; 

(iii) the floor area, in the case of mills, 
factories and buildings and lands connected 
therewith; 

(iv) the capital value, 
vacant lands.” E 

6. Both these amendments were given 
getrospective effect from the commencement 
of the Boroughs Act. Sections 4 and 5 of 
the Validating Act are designed to validate 
with retrospective effect, the levy and collec- 
tion of tax notwithstanding the decision of 
this Court. 

7. Sub-sections (1) and (@) of Sec- 
tion 4 provides: 

“4 (1) Any house tax and any water tax 
Jevied or purported to be levied and collect- 
ed in respect of any mills, factories and build- 
ings and lands connected therewith or in res- 
pect of ariy vacant lands, under the Boroughs 


in the case of 


ALR. 


Act and rules made thereunder. at any time 
before the commencement of this Act shalt 
be deemed to have been levied and collected 
by or under the Boroughs Act as amended 
by this Act; and accordingly notwithstanding 
anything in any judgment, decree or order of 
any Court any such house tax or water tax 
levied and collected shall, for all purposes be 
deemed to be, and always to have been, 
validly levied and collected, and shall not bs 
called in question merely on the ground that 
the tax was not levied on the basis of the 
annual letting value, or was levied on the 
basis of a uniform rate on the floor area, op 
that it was levied on the basis of capital 
value or a percentage on such value, or on 
the ground that any proceeding laid down in 
the Boroughs Act or in the rules was not 
followed.” 

“4 (2) Anything done or any action 
taken, by or on behalf of any Borough Muni- 
cipality or any officer of such Municipality, 
acting or purporting to act under the provi- 
sions of the Boroughs Act or any rules made 
thereunder for or in connection with the levy 


or collection of the said taxes, shall be deem- - 


ed for all purposes to have been validly done 
or taken; and no suit or other legal proceed- 
ings whatscever shall be entertained or con- 
tinued in any Court on any or all of the 
grounds mentioned in sub-section (1).” 

Section 5 provides, among other things, for 
recovery of tax by the Municipal Authority 


concerned and the period within which it . 


should be recovered, ete. 

8. The two points which arise fos 
consideration in these appeals: are, whether 
Rule 2 (c) was available to the appellant- 
Municipality for 


imposing house tax on | 


mills, factories and buildings connected there- ; 


with of the respondents and whether the rule 
can be deemed to have been in operation in 
order that the levy and collection of house 
P might be validated with retrospective ef- 
ect. 

9, It may be recalled: that Rule 2 (c) 
was struck down by this Court in (1962) 1 
SCR 306 = (AIR 1961 SC 1358) on the 
basis that the Boroughs Act authorised levy 
of house tax only on the basis of annual 


Jetting value or capital value of the land or 


building as the case may be, and that Rule 2 
(c) as it purported to levy house tax on tho 
here of the floor area was ultra vires the 

10. | When the rule was struck down 
by this Court, the effect was, that the rule 
could never be deemed to have been passed. 
Apart from Rule 2 (c), there was no charg- 
ing provision similar to Rule 2 (c) either in 
the Boroughs Act, or in the Validating Act 
for levying house tax on mills, factories and 
buildings connected therewith. After Rule 2 
(c) was struck down, the Municipality did not 

e any rule under the provision of Sec- 
tion 75 of the Boroughs Act for imposing 
house tax on mills, factories or buildings con- 


nected therewith. he Validating Act has} 


not also revived or resurrected Rule 2 (c). 
Wherefore, the position was that there was no 
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charging provision for imposition of house 
tax on the mills, factories or buildings con- 
nected therewith. It is only if there was a 
charging provision for imposing house tax 
on the mills, factories or buildings connected 
therewith that any house tax could be im- 
posed upon the ‘mills, factories or buildings 
connected therewith of the respondents. All 
that the explanation to Section 75 substituted 
by the Validating Act did was to enact that, 
for imposing house tax, floor area will be the 
lbasis of valuation in the case of mills, fac- 
tories or buildings connected therewith. The 
consequence is that there could be no levy 
of house tax on the mills, factories or build- 
ings connected therewith of the respondents 
nor could any demand be made on the res- 
pondents on the basis of any levy. The High 
Court was, therefore, right in restraining the 
appellant-Municipality from levying house 
tax on the mills, factories or buildings con- 





nected therewith of the respondents and in 


quashing the demand notice issued. 


i. Section 4 did not resurrect Rule 
2 (c) with retrospective effect in order that it 
might be said that there was, in the eye of 
law, a provision for charging house tax on 
mills, factories or buildings connected there- 
with so that the tax levied and collected 
might be validated. Even if Section 4 had re- 
surreçted Rule 2 (c) and said that it shall be 
deemed to have been passed under the Vali- 
dating Act with retrospective effect, that 
might not have cured its invalidity on ac- 
count of its being violative of Article 14 of 
the Constitution as it imposed a flat rate on 
the floor area without making any classifica- 
tion of the area on the basis of income, pro- 
ductivity, or age of building, etc. But we do 
not think it necessary to pass upon this 
hypothetical question as Section 4 did not. re- 
vive or resurrect Rule 2 (c), much less, give 
it retrospective operation. 


12. In this view, we have no occa- 
sion to reach the constitutional question as 
regards the validity of the impugned sections 
of the Validating Act and we express no 
opinion upon it. We think that it was not 
necessary for the High Court to have struck 
down the provisions of Sections 3 (b), 4 (1), 
4 (2) and 5 of the Validating Act. When 
Rule 2 (c) was held to be inoperative by 
virtue of the decision of this Court, all the 
reliefs claimed by the respondents in the writ 
petitions could have been given to them with- 
out striking down these provisions. It is a 
wise tradition with Courts not to decide a 
constitutional question if the case can be dis- 
posed of on other grounds. 


13. We dismiss the appeals but, in the 
circumstances, make no order as to costs. 


Appeals dismissed. 
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Index Note: — (A) Wealth Tax Act 
(1957), Section 7 (1) — Valuation of shares 
in a limited company — Methods. 

(Para 11) 

Brief Note: — (A) (1) Where the shares 
in a public limited company are quoted on 
the stock exchange and there are dealings in 
them, the price prevailing on the valuation 
date is the value of the shares. 

. (2) Where the shares are of a public 
limited company which are not quoted on a 
stock exchange or of a private limited com- 
pany the value is determined by reference to 
the dividends if any reflecting the profit 
earning capacity on a reasonable commercial 
basis. But where they do not then the 
amount of yield on that basis will determine 
the value of the shares. The dividend and 
earning method or yield method are not 
mutually exclusive; both should help in as- 
certaining the profit earning capacity. If the 
results of the two methods differ, an inter- 
mediate figure may have to be computed by 
adjustment of unreasonable expenses and ad- 
opting a reasonable proportion of profits. 


(3) In the case of a private limited com- 
pany also where the expenses are incurred 
out of all proportion to the commercial ven- 
ture, they will be added back to the profits 
of the company in computing the yield. In 
such companies the restriction on share trans- 
fers will also be taken into consideration in 
arriving at a valuation. 

(4) Where the dividend yield and earn- 
ing method break down by reason of the 
company’s liability to earn profits and dec- 
lare dividends, if the set back is temporary 
then it is perhaps possible to take the esti- 
mate of the value of the shares before set 
back and discount it by a percentage cor- 
responding to the proportionate fall in the 
Ee of quoted shares of companies which 

ve suffered similar reverses. . 

(5) Where the company is ripe for wind- 
ing up then the break-up value method de- 
termines what would be realised by that pro- 
cess. 


(6) A valuation by reference to the as- 
sets would be justified where the fluctuations 
of profits and uncertainty of the conditions 
at the date of the valuation prevent any rea- 
sonable estimation of prospective profits and 
dividends. (Para 11) 
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Index Note: — (B) Constitution of India, 
Article 136 (D) — The Supreme Court has 
the power to re-frame the question as fram- 
ed by the High Court which called for state- 
ment of the case under Section 66 of the 
Income-tax Act as long as mew and different 
question is not raised im order to bring out 
fhe real issue between the parties. (i-Ref:— 
Income Tax Act (1922), Section 66). 

(Para 13) 
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Ahuja, S. P. Nayar and R. N. Sachthey, 
Advocates, with him), for Appellant; Mr. M. 
C. Setalvad, Sr. Advocate, (Mr. S. C. Majum- 
dar, Advocate, with him), for Respondents. 


The following Judgment of the Court 
was delivered by: 


JAGANMOHAN REDDY, J.:— These 
appeals are by special leave against the judg- 
ment of the High Court of Assam and Naga- 
land. Appeal No. 1136 of 1969 is of Maha- 
deo Mrigendra Jalan, by Mahadeo Prasad as 
the karta of Hindu undivided family while 
appeal No. 1135 of 1969 is by him in his 
individual capacity. In both these appeals, 
the Hindu undivided family as well as the 
individual were holding shares in five compa- 
nies in respect of which shares, dividend was 
being declared. The Wealth-tax Officer com- 
puted the valuation of those shares on the 
basis of the break-up value and -included 
them in their’ total wealth. In Appeals Nos. 
1765, 1766 and 1767/1969 the respondents are 
Mahabir Prasad Jalan, Mahadev Jalan and 
Madan Mohan Jalan respectively. All these 
appeals pertain to assessment years 1957-58 
and 1958-59. In respect of these years the value 
of the shares in private limited companies 
were included in the total wealth of the res- 
pective assessees on the basis of their yield 
though some of the companies were not pay- 
ing dividends while others were declaring 
dividends throughout. The first two appeals 
which related to a later year seem to have 
been heard by the High Court and disposed 
of on December 12, 1967 while the last three 
appeals were disposed of later on February 
4, 1969, mainly on the basis of the judgment 
_of the High Court in the first two appeals. 
For the years 1957-58 and 1958-59 relating 
fo the three persons referred to above, the 
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Wealth-tax Officer had, as in the case of as- 
sessment for the year 1959-60 adopted the 
break-up value of the shares as disclosed on 
the balance sheets of the company in comput- 
ijg their value as if each of the companies 
was brought to liquidation. This assessment 
was confirmed by each company. This 
assessment was confirmed by the Appellate | 
Assistant Commissioner. The Tribunal how- 

ever held that certainly this basis is one of 

the recognised modes of valuation of the 

shares of the private companies which are 

not saleable in the open market but in so far 

as those cases were concerned the valuation ; 
on the basis of the yield derived from the 
shares will be a more reasonable method to : 
be adopted in the particular circumstances of _ 
their respective cases. Accordingly be adopt- 

ed the valuation on that basis in respect of 

each of the companies as specified in its 

order. In the first two appeals also the ` 
Wealth Tax Officer and the Appellate Assis- 
tant Commissioner adopted the break-up 
value as the basis as in the other cases, and 
agreed with that basis inasmuch as the as- 
sessees had failed to place before the Wealth- 
tax Officer and the Appellate Assistant Com- 
missioner facts and figures relating to divi- 
dends declared by the respective companies, 
It was also stated by the Tribunal that at 
the time of hearing by the Tribunal in the 
case of last three appeals, it was apparently 
not brought to the notice of the Tribunal 
that the companies being private limited com- 
panies the dividends declared would be con- | 
trolled by persons controlling the companies 
so as to suit their own purpose, as such, tho i 
maintainable profits rather than tke dividends | 
declared would afford a reasonable basis. | 
While so stating, it was observed that this | 
aspect of the case need not be taken note of | 
since the objection before it is only on the! 
Principle whether to adopt the “break-up | 
value’ method. In respect of the first two: 
appeals therefore the Tribunal held that the 
adoption of the ‘break-up’ value was in order. 





2. On an application under Sec. 66 
(69) the Tribunal referred the following ques- 
tion for the opinion of the High Court, viz., 


“Whether on the facts and in the circum- 
stances of the case the principle of ‘break-| 
up’ value adopted by the Income-tax Tribu- 
nal as the basis for the valuation of the shares 
in question is sustainable in law?” | 


When the reference came up for hearing be- 
fore the Bench of the High Court, it was 
felt that as the question required an abstract 
answer as to whether the principle of ‘break- 
up value’ is sustainable in Jaw and as in their 
opinion the Tribunal wanted to refer for the 
opinion of the Court “the doubt they experi- 
enced in dealing with the case which related 
to the question as to whether the ‘break-up 
value’ method is correct method to be ad- 
opted in the facts and circumstances of the 
case or it is the ‘yield value’ method to be 
adopted, that question was re-framed and a 
further statement of the case called for from 
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the Tribunal. The question as re-framed is 
as follows:— 

“Whether on the facts and in the cir- 

cumstances of the case the Tribunal was jus- 
tified in law to follow the method involving 
the principle of ‘break-up’ value instead of 
the method involving the principle of ‘yield 
value’ in determining the value of the shares 
in question under Section 7 of the Wealth 
Tax Act?” 
In compliance with this direction the Tribu- 
nal drew up a supplementary statement of 
the case and submitted it to the High Court. 
In that statement the Tribunal stated: 


“Before the Appellate Assistant Commis- 
sioner no alternative basis of valuation ap- 
pears to have been claimed. For the first 
time before the Tribunal, the assessee filed 
a statement of the dividends declared by the 
aforesaid private companies during the years 
1953 to 1957 and claimed that the market 
value of the shares should be worked out 
with reference to the average percentage of 
the dividends declared by each company and 
on the footing that the shares quoted in the 
market at Rs. 100/- each would yield a divi- 
dend of Rs. 6/-.” 

It was further stated by the Tribunal that 
the assessee had relied on the decision of the 


Tribunal for the assessment years 1957-58 and ` 


1958-59 where it determined the market valua 
of the shares on the yield basis but in so far 
as the assessment year 1959-60 it did not 
accept that the information furnished before: 
it would be adequate for working out the 
market value on the basis of “maintainable 
` profits” because it was of the view that “in 
cases of private companies declaration of 
dividend would be dictated by the directors 
having regard to the advantage in their per- 
sonal assessments and not with reference to 
the capacity or other business considerations. 
It went on to say that 


“The ‘maintainable profits’ would be a 

certain percentage (say 80%) of the net pro- 
fits of the company after deduction of taxes 
payable by it and this would be a measure 
of potential yield per share.” 
In this view the ‘break-up’ value adopted by 
the Income-tax Officer in respect of the as- 
sessments of 1959-60 in the first two appeals 
was confirmed. 


3. The High Court however did not 
agree with the basis adopted by the Tribunal 
though it recognised that the break-up value 
is also one of the methods for the purposes 
of calculation. It was contended before the 
High Court on behalf of the assessee that the 
‘break-up’ value method will only be applied 
to a company which reached the stage of 
liquidation and winding up. After consider- 
ing the respective contentions and the deci- 
sions referred to before it, the High Court 
observed as follows:— 

“We are satisfied that so far as the ap- 
plication of Section 7 of the Wealth Tax Act 
in determining the value of the shares of a 
deceased person on the date of his death is 
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concerned, where those shares pertain to a 
going concern, the only proper method to 
adopt was the ‘yield value’ method and wa 
think that the Tribunal was not justified in 
making the assumption that in the case of a 
private company the dividend would be con- 
trolled by the persons controlling the com- 
pany to suit their own purposes, and that, 
consequently, the ‘maintainable profits’ should 
be accepted as the basis and not the divi- 
dends. Unless there was some substantial 
material before the Tribunal to draw a dif- 
ferent inference the Tribunal, in our opinion, 
is not justified in doing so. 

We are constrained to note that although 
the Tribunal had adopted the ‘yield value’ 
method in its decisions in regard to the pre- 
vious years, the Tribunal had taken a new 
path and adopted the ‘break-up’ value method 
as the basis of the assessment. We feel that 
there is no material placed on the record to 
justify this change in the method to be ad 
opted in calculation.” 


When the applications for reference under 
Section 66 (2) in respect of the last three 
appeals came before the High Court after an 
application under Section 66 (1) had been 
rejected by the Tribunal, it observed:— 
‘This is undoubtedly a question of law 
but the answer will be covered by the deci- 
sion of this Court dated June 9, 1967. ...... ? 
and so it thought it unnecessary to ask the 
Tribunal to refer the same point again and 
accordingly rejected the petitions. The spe- 
cial Jeave in respect of the first two: appeals 
is against the judgment of the High Court 
holding that the ‘yield method’ was the pro- 
per method and in respect of the latter three 
appeals against the order refusing to direct 
the Tribunal to state a case. As a common 
question of Iaw has to be determined these 
appeals are consolidated and heard together. 


4, The question which has to be de- 
termined in this case is, what is the basis of 
valuation of shares in private limited compa- 
nies for the purposes of Section 7 of the 
Wealth Tax Act (27 of 1957). Sub-section (1) 
of Section 7 provides that “the value of any 
asset, other than cash, for the purposes of 
this Act, shall be estimated to be the price 
which in the opinion of the Wealth-tax Offi- 
cer it would fetch if sold in the open market 
on the valuation date.” The valuation date, 
as has already been noticed, is 31st Decem- 
ber of the calendar year. On that date the 
Wealth-tax Officer will have to ascertain 
what the shares will fetch if sold in the open 
market which would be the price which a wil- 
ling seller will accept and a willing buyer 
will pay. ‘ 

5. In valuing shares of a limited com- 
pany certain factors have to be taken into 
consideration. Firstly, a share is not a sum 
of money but is an interest measured by a 
sum of money and made up of various rights 
contained in the Articles of Association. They 
are of different categories such as the equity 
shares, preference shares, fully paid-up shares 
or partly paid-up shares. Apart from these 
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there are also debentures. The shares can 
be in a public limited company or a private 
limited company and in the latter case they 
are subject to certain restrictions. A private 
company has been defined in Section 3 (iii) of 
the Companies Act as a company which by 
its articles (a) restricts the right to transfer 
its shares, if any; (b) limits the number of 
its members to 50 not including certain cate- 
gories specified in (i) and (ii) of that clause 
and (c) prohibits any invitation to the public 
to subscribe for any shares or debentures of 
the company subject to the proviso that 
shares held jointly are to be treated as if 
they are held by a single member. A public 
company under Section 3 (iv) is a company 
which is not a private company. It may be 
observed that the three conditions which dis- 
tinguish a private company from a public 
company are cumulative and if any one of 
the conditions is not fulfilled the company 
will be a public company. It may also be 
noted that where under the articles of ths 
company the right to transfer shares is res- 
tricted without being first offered to other 
members at a price which is either fixed in 
advance or in a prescribed manner, or where 
the directors have a power to veto a trans- 
fer, the fixation of the value of the share will 
have to be determined ignoring the restriction 
as to transfer because they are an inherent 
element in the property which has to be 
valued. This restriction may not necessarily 
be deprecatory because the chance of acquit- 
ing the shares of other members in the com- 
pany on advantageous terms is itself a bene- 
fit. In cases where shares have to be valued 
by reference to the assets of the company 
restrictions on alienation are irrelevant. 


6. The shares the transfer of which 
is not restricted may be sold on the stock 
exchanges for which there is official market 
quotation. “ There may also be shares in 
public limited companies for which there are 
no quotations on the stock exchange. Gene- 
rally the price at which a reasonably willing 
purchaser would buy the shares postulates 
a hypothetical purchaser but even in such a 
case it is to be assumed that the vendor would 
only be willing to sell the share for its real 
value and the purchaser would be willing to 
pay the price. This has to be always de- 
termined notionally. Where shares in a com- 
pany are bought and sold on the stock ex- 
change and there are no abnormalities affect- 
ing the market price, the price at which the 
shares are changing hands in the ordinary 
course of business is usually their true value. 
These quotations generally reflect the value 
of the asset having regard to the several fac- 
tors which are taken into consideration by 
persons who transact business on the stock 
exchange and by the buyers who want to 
invest their money in any particular share or 
shares. Even where they are quoted on the 
stock exchange, the quotations do not de- 
pend entirely on the yield or the dividend 
declared. . There are several factors which 
are taken into consideration which affect and 


determine the quotation, namely the factors 
which are taken into consideration by a per- 
son who wants to sell his shares and the 
factors which a buyer who wants to pur- 
chase them considers as determining the price 
which price the buyer is willing to pay and 
the seller to receive. Leaving aside any dis- 
tress sales, the factors which in our view are 
likely to determine the fixation of a share on 
any ‘particular day or at any particular time. 
is, firstly, the profit-earning capacity of the 
company on a reasonable commercial basis; 
secondly, its capacity to maintain those 
profits or a reasonable return fop 
the capital invested, and in special cases 
such as investment companies, the asset- 
backing; the prospects of capitalisation of its 
earning in the shape of declaration of bonus 
shares or where the company is financially 
and commercially sound, the prospects of 
issue of further capital where the existing 
shareholders have a right to apply for and 
obtain them at a certain price which is gene- 
rally less than the market value, offering an 
increased yield on his investment, on the 
assumption that the company will be able to 
maintain the same rate or at least increase 
the aggregate payment of dividends on the 
increased capital. It may be mentioned that 
a new share issue, whether an existing share- 


` holder subscribes for them or not, invariably 


reduces the average unit cost of his total 
holding with the consequent increase in the 
rate of his average return on the cost. 

7. Take the case of a person who 
wishes to buy shares in a particular com- 
pany. If his purpose is only to invest, he 
might enquire as to what are the various 
companies which have good prospects and 
are a sound investment, often referred to as 
“as good as guilt edged securities”. This 
would involve the ascertainment of whether 
the concern in which he intends to invest is 
financially and commercially sound, what is 
the yield that it will give on the capital which 
he invests, whether that yield will be main- 
tained, whether the shares will appreciate in 
value and are easily marketable whenever he 
desires to dispose of them. In certain cases 
a person may want to take risks by invest- 
ing in shares which having regard to various 
trends in the commercial world and in any 
particular industry have prospects of improve- 
ment and the value of the shares going up 
with the corresponding prospect of the return 
or yield obtainable on the capital invested 
being much higher than what he would get 
in other sounder concerns. There may yet be 
investors who notwithstanding that the com- 
pany is not in a solvent condition or ‘is un- 
able to pay dividends for a number of years 
are willing to purchase the controlling inte- 
rest for the purpose of manipulation or bring- 
ing it to liquidation for obtaining some bene- 
fit. Ignoring such cases, where a purchasey 
or seller is considering the various factors for 
purchase or sale of shares in a company, the 
dominant factor determining the price he 
wall poy or receive as the case may be is the 
yie 
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8. Now, what are the factors which 
a seller will take into consideration when he 
wants to sell his shares? Where he is not 
obliged to sell because he is not in need of 
money, he would first consider whether the 
return he is getting is reasonable having re- 
gard to the current market price. Here again 
the factor of yield would enter into. his con- 
sideration not so much on tbe capital he 
initially invested but on that which he ex- 
pects to realise on the sale. He may have a 
better investment in view which will give on 
it a higher yield or ensure for his capital bet- 
ter prospects. It may be he may not expect 
a higher dividend to be maintained or that 
these dividends are likely to be reduced or 
there is a likelihood of the security of capital 
being in jeopardy, and therefore he wishes 
to make a prudent sale. From what we have 
stated, among the factors which govern the 
consideration of the buyer and the seller where 
the one desires to purchase and the other 
wishes to sell, the factor of break-up value of 
a share as on liquidation hardly enters into 
consideration where the shares are of a going 
concern, The basic yield method in cases 
where shares are quoted and transactions take 
place on the share market may not be differ- 
ent but where shares are not quoted, it is in 
these latter cases the yield must be determin- 
ed after taking into account various factors 
. to which a reference has been made ear- 

er. 


9. If profits are not reflected in the 
dividends which are declared and a low-earn- 
ing yield for the shares is shown by the com- 
pany which is unrealistic on a consideration 
of the financial affairs disclosed for that year, 
the Wealth Tax Officer can on an examina- 
tion of the balance sheet ascertain the pro- 
fit earning capacity of the concern and on 
the basis of the potential yield which the 
shares would earn, fix the valuation. In the 
Estate Duty Act both here, in England and 
in analogous Acts in some of the other 
Commonwealth Countries, -similar provi- 
sions as under the Wealth Tax Act provide 
for estimating the value of the assets to be 
the price which in the opinion of the con- 
cerned officer would fetch if sold in the 
open market on the date of the death. In 

ealing with the valuation of assets under 
such Acts Green on Death Duties (sixth 
edition) considers factors other than those 
of valuation by reference to dividends. At 
page 407 it is stated:— 


“Not infrequently, the dividends repre- 
sent only a small proportion of the com- 
pany’s profits and large sums are systemati- 
cally accumulated in the form of reserves. 
ft is important to remember in this connec- 
tion that the interests of share-holders in 
unquoted companies often differ from those 
of investors in quoted shares, especially as 
respects dividend policy. Where the shares 
are held by a few individuals (particularly 
members of a single family), it will not 
necessarily be to their advantage to have 
the greatest possible amount paid out to 
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them as dividends. Retention of the profits 
by the company may suit them better than 
tbe receipt of taxable dividends. A purchase 
of shares in a company which distributes 
only a small fraction of its profits is unlike- 
ly to prove attractive to an investor in 
search of current income, but the open mar- 
ket is by no means confined to such inves- 
tors. It includes, for instance, the existing © 
members of the company, to whom the 
shares may be more valuable than to others 
and who may wish to exclude outsiders, and 
surtax payers whose goal is-capital appre- 
ciation rather than current income.” 


Again at page 409 it is observed:— 

“A valuation by reference to earnings 
js apposite as respects unquoted shares 
whenever the dividend alone does not truly 
represent the profitability of the compdny 
soosis The “dividend”, and “earnings” me- 
thods of valuation are not mutually exclu- 
sive and both may be used in conjunction. 
Where the value brought out by one differs 
widely from that shown by the other, an 
intermediate figure may be appropriate...... 


Where a company is engaged in a pro- 
fitable business, but the shareholders are 
also directors and prefer to take what they 
need from the company in the form of re- 
thuneration rather than dividends, the pro- 
fits distributed by way of remuneration must 
be taken into account in the valuation. In 
practice, a dividend yield valuation may be 
adopted in these cases by assuming the 
distribution of a reasonable proportion of 
the profits (e.g. the average distribution of 
the comparable companies) as dividend: al- 
ternatively the value may be estimated by 
reference to earnings. In either case, the 
profits will be adjusted to include remunera- 
tion paid in excess of a normal management 
charge.” ; 

But where a person who holds shares in a 
company which is making losses and where 
it does not justify a declaration of dividends 
even from reserves as a temporary boost or 
where there is a possibility of its capital 
structure being affected or if that state of 
depression continues in other words the 
company is ripe for liquidation, the valua- 
tion may well be the break-up value of the 
shares. In this case, however, we need not 
go into all the niceties and important quali- 
fications and limitations which may have to 
be applied in cases where the company’s 
assets and Jiabilities have to be taken into 
consideration in fixing the value of the 
shares. The general principle of valuation in 
a going concern is the yield on the basis of 
average maintainable profits, subject to ad- 
justment etc. which the circumstances of 
any particular case may call for. In Attor- 
ney General of Ceylon v. Mackie, (1952) 2 
All ER 775 however the fluctuations in 
profits and the wartime uncertainties pre- 
cluded any reliable estimate of maintainable 
profit. In these exceptional circumstances it 
was held that in the absence of definite evi- 
dence to the contrary the value of the busi- 
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ness as a going concern exceeded that of the 
tangible assets. Lord Reid referring to the 
argument that in accepting the balance 
sheet method the Supreme Court of Ceylon 
erred in law because that can only give a 
break up value which it was necessary to 
find the value of the business as a going 
_ Concern observed at p. 779:— 


“It is true that a purchaser of the shares 

held by the deceased could have obtained a 
controlling interest in the company as a go- 
ing concern, and in their Lordships’ judg- 
ment it is right to value these shares by re- 
ference to the value of the company’s busi- 
ness as a going concern. No doubt, the value 
of an established business as a going con- 
cern generally exceeds and often greatly 
exceeds the total value of its tangible assets. 
But that cannot be assumed to be univer- 
sally true. If it is proved in a particular case 
that at the relevant date the business could 
not have been sold for more than the value 
of its tangible assets, then that must be taken 
to be its value as a going concern. In their 
Lordships’ judgment it has been proved in 
this case that the deceased’s holding could 
not have been sold in September, 1940, at 
a price based on any higher figure than the 
value of the tangible assets of the com- 
pany.” 
In the Irish case of Smith v. Revenue Com- 
missioners, (1931) Ir R 643 on which on be- 
half of the Revenue reliance was placed on 
the deceased and his son held all the shares 
in the private company the transfer of which 
was restricted. It was also found that the 
deceased had the controlling shares and that 
both father and son drew yearly remune- 
tation for the work done by them, the for- 
mer getting £3000 per annum and the latter 
£1000 per annum. The average of dividend 
for the six previous years was 5.3 per cent 
and on that basis; though the value of the 
shares worked out to 15 shillings, the executors 
offered 17 s. 6 d. The Revenue however fixed 
the value of the share at 22 s. 6 d. on the 
basis that the deceased who had a preponde- 
rating voting power could have brought it 
into voluntary liquidation and therefore the 
value should be worked out on the basis of 
excess of assets over liabilities as would be 
adopted in such a winding up. It was found 
by the Commissioners that the remuneration 
paid to the deceased at a figure of £3000 
per annum for such business was out of all 
proportion to the value of their service. 
Hanna, J. observed at p. 654:— 


“In this I agree: but, on the other hand, 
considerable weight must be given to the 
view put forward by the petitioners that it 
was a family company, where greater lati- 
tude would be given in the remuneration of 
the directors, who were the principal own- 
ers; and that it was a unique business, in 
which both the directors had special know- 
ledge, and to which they gave constant daily 
attention, and had a special personal rela- 
tionship with the majority of the customers. 


ALR 


A purchaser in a hypothetical market of 
any of these shares would recognise the 
value of these factors, and make due allow- 
ance for much more than the ordinary re- 
muneration. The evidence or either side 
went into great detail, and after the consi- 
deration of it I think that this company can 
be fairly. regarded as one capable of earn- 
ing on a commercial basis 10 per cent. on 
its capital, and so I find. But, if this is to 
be taken as the. principal test, it must be 
subject to the consideration, on the one hand, 
of the restrictions upon the transfer of the 
shares, and, on the other, of the added value 
by reason of the splendid security of the 
company’s position.” 

10. It will be seen that this case 
does not support the contention that because 
the deceased was in a position to bring the 
company into voluntary liquidation the 
break-up value principle should be applied. 
Tf at all it is against that contention because 
on the evidence the valuation was determin- 


ed on the profit earning capacity of the - 


company. The Australian cases referred to 
are based on the Australian Estate Duty 
Assessment Act under which the real value 
of the asset which forms part ‘of the dutis 
able estate has to be ascertained. Even then, 
it was held in Mc. Cathie v. The Federal 
Commr. of Taxation, 69 Com WLR 1 that 
the real value of shares held by a deceased 
op .u3 death depends more upon the profits 
which the company has been making and 
should be capable of making having regard 
to the nature of his business than upon the 
amounts which the shares would be likely 
to realise upon liquidation, and that moneys 
paid as fees to directors in excess of a rea- 
sonable amount should be treated as profits 
when determining the reasonable earning 
capacity of a proprietary company which 
bears the character of a partnership trading 
with limited liabilities. Williams, J. at page 
11 observed : 


resis the real value of shares which a 

deceased person holds in a company at the 
date of his death will depend more on the 
profits which the company has been making 
and should be capable of making, having 
regard to the nature of its business, than 
upon the amounts which the shares would 
be likely to realise upon a liquidation.” 
In that case it was found that the business 
could not be said to be conducted with any 
lack of probity but since the remuneration 
received by ladies of the family who did 
not render any service was not admissible, 
it was added to the profits in arriving at a 
reasonable earning capacity. 

11. It is also worth noticing that 
Section 16-A (1) (c) of the Australian Act 
has vested a discretion in the Commission- 
ers to make an assessment on “an estimate 
of the sum which the holder of shares 
should be expected to receive in the event 
of the company being voluntarily wound up 
at the date of the death of the deceased”, 
While considering the provision above re- 
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ferred to, it was observed by Williams, J. in 
Federal Commr. of Taxation v. Sagar, 71 
CLR 422 that : 


TASE where a company is a going con- 
cern the instances would appear to be rare 
in which it would be proper to use para (c). 
One instance might be where the deceased 
held or controlled sufficient shares to enable 
him to pass a special resolution that the 
company be wound up voluntarily, but even 
then it would appear to be preferable, where 
practicable, to use paras (a) or (b).” 

An examination of the various aspects of 
valuation of shares in a limited company 
would lead us to the following conclusion:— 

(1) Where the shares in a public limit- 
ed company are quoted on the stock ex- 
change and there are dealings in them, the 
price prevailing on the valuation date is 
the value of the shares. 

(2) Where the shares are of a public 
limited company which are not quoted on a 
stock exchange or of a private limited com- 
pany the value is determined by reference 
to the dividends if any reflecting the profit- 
earning capacity on a reasonable commer- 
cial basis. But where they do not then the 
amount of yield on that basis will determine 
the value of the shares. In other words, the 
profits which the company has been making 
and should be making will ordinarily deter- 
mine the value. The dividend and earning 
method or yield method are not mutually 
exclusive; both should help in ascertaining 
the profit earning capacity as indicated 
above. If the results of the two methods 
differ, an intermediate figure may have to 
be computed by adjustment of unreasonable 
expenses and adopting a reasonable propor- 
tion of profits. i 


(3) In the case of a private limited 
company also where the expenses are in- 
curred out of all proportion to the commer- 
cial venture, they will be added back to the 
profits of the company in computing the 
yield. In such companies the restriction on 
share transfers will also be taken into con- 
sideration as earlier indicated in arriving at 
a valuation. 

(4) Where the dividend yield and earn- 
ing method break down by reason of „the 
company’s inability to earn profits and dec- 
lare dividends, if the set-back is temporary 
then it is perhaps possible to take the esti- 
mate of the value of the shares before set 
back and discount it by a percentage cor- 
responding to the proportionate fall in the 
price of quoted shares of companies which 
have suffered similar reverses. 


(5) Where the company is ripe for 
winding up then the break-up value method 
determines what would be realised by that 
process. 

(6) As in (1952) 2 All ER 775 (supra) 
a valuation by reference to the assets would 
be justified where as in that case the fluc- 
tuations of profits and uncertainty of the 
conditions at the date of the valuation pre- 
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vented any reasonable estimation of pros-| 
pective profits and dividends. 

-12. In setting out the above princi- 
ples, we have not tried to lay down any 
hard and fast rule because ultimately the 
facts and circumstances of each case, the 
nature of the business, the prospects of pro- 
fitability and such other considerations will 
have to be taken into account as will be 
applicable to the facts of each case. But one 
thing is clear, the market value unless in 
exceptional circumstances to which we have 
referred, cannot be determined on the hypo- 
thesis that because in a private limited 
company one holder can bring it into liqui- 
dation, it should be valued as on liquidation 
by the break-up method. The yield method 
is the generally applicable method while the 
break-up method is the one resorted to in 
exceptional circumstances or where the com- ` 
pany is ripe for liquidation but nonetheless 
is one of the methods. 

13. It has been urged before us that 
the question as framed by the High Court 
does not correctly indicate the scope of the 
answer which was called for from that Court 
and it was suggested that we should reframe 
the question. We certainly have the power 
to do so as long as new and different ques- 
tion is not raised but confine it only to re- 
settling or reframing the question formulat- 
ed by the Tribunal or as in this case by the 
High Court which called for a statement 
of the case on a question as reframed by it, 
before answering it so as to bring out the 
real issue between the parties: Narain Swa- 
deshi Weaving Mills v. Commr. of E. P. T., 
26 ITR 765 at p. 774 = (AIR 1955 SC 176) 
and Kusum Ben D. Mahadevia v. Commr. 
of Income-tax, (1960) 39 ITR 540 at p. 544 
= (AIR 1960 SC 907). The question as 
framed by the High Court is on the assump- 
tion that the yield method is the only me- 
thod applicable and on that basis required 
the Tribunal to state a case on whether it 
was justified in law to follow the method 
involving the principle of break-up value. 
If the question is reframed bringing out the 
real issue between the parties which both the 
Tribunal and the High Court attempted to 
do it would facilitate a proper answer. We 
accordingly reframe the question as fol- 
lows:— 

“Whether on the facts and circumstan- - 
ces of this case the principle of break-up 
value adopted by the Tribunal as the basis 
of valuation of shares in question under 
Section 7 of the Wealth Tax Act is sustain- 
able in law? If not what would be the cor- 
rect basis? 


14. In the first two appeals 1135 
and 1136 of 1969 the break-up value me- 
thod was adopted by the Tribunal and its 
plea for not adopting the yield method was 
that a list of dividends were for the first 
time filed before it in respect of each of 
the companies. The Wealth Tax Officer and 
the Appellate Assistant Commissioner, as 
well as the Tribunal, had the balance sheets 
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of each of the companies before them be- 
cause the s were valued on the break- 
up method in those cases on the basis of 

ose balance sheets. If the balance sheets 
were filed they would also disclose the divi- 
dends as indeed the statement of the case 
shows that ali the companies bad declared 
dividends for: the year 1959-60. Even other- 
wise, the Tribunal as a fact finding autho- 
rity, could bave considered the list or sent 
them to the Wealth Tax Officer for any 
further enquiry it required. In the last three 
appeals, the Tribunal had adopted the yield 
method. In the result our answer to the 
first part of the question is in the negative 
and to the second part our answer is in 
terms of the principles already set out. In 
Appeals Nos. 1765 to 1767 of 1969, the 
method adopted by the Tribunal being the 
proper method the refusal of the High Court 
to direct a case to be stated does not call 
for interference. For these reasons, all the 
epee are dismissed with costs. One hear- 
ing fee. 


Appeals dismissed, 
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of Income-tax, West Bengal v. 


Tona cute Co, Lid, 4.5 


The following fiudgment of the Court 
was delivered by 


KHANNA, J.:—- These two appeals 
on Certificate are directed against the 
fudgmen- of Calcutta High Court where- 
by t answered the following question 
in the affirmative and in favour of the 
revenue: 

“Whsather in the factis and circum~ 
stances sf the case, the provisions of 
Section 23-A were rightly invoked.” 


2. The matter relates fo assesse 
ment years 1952-58 and 1953-54. If 
would. however, be convenient to set out 
the facts relating to the year 1952-53 
because the decision in regard to the 
assessment for that year would also 
govern fhe assessment for the following 
year, Tne assessee-appellant is a limited 
company. Proceedings under Sec. 23-4, 
of the Indian Income-tax Act, 1922 
‘{hereinatter referred to as the Act) were 
started against the appellant company 
as it had not declared any dividend dur- 
ing the year. The Income-tax Officer 


found that the income of the assessee - 


company had been determined in regy- 
Tar assessment to be Rs, 22,65,227 and 
despite that it bad nof declared any 
dividend. The Income~tax Officer ob- 
served hat there were only two big 
shareholiers of the assessee company, 
namely, Jiyajieerao Cotton Mills Lid, 


Birlanagar (Gwalior) (hereinafter refer- | 


red to es JC Mills) and Punjab Produce 
and Investment Co, Lid, (hereinafter 
referred to as PPI Co), JC Mills, in 
the opinion of the Income-tax Officer, 
could not be regarded as a member of 
the’ public as it was being represented 
on the Board of Directors through its 
General Manager D, P. Mandalia. PPI 
Co. was found to be a company to which 
the provisions of Section 23-A of the 
Act were applicable, These two com~« 
panies between themselves held 321,594 
shares cut of the total shareholding of 
3,70,000 shares, As the shares held by 
the ‘pubiic. in the opinion of the Income» 
fax Officer. came to less than 25 per 
cent of the total shareholding, the as- 
sessee company was held to fall within 
the purview of Section 23-A of the Act. 
The Income~tax Officer also referred to 
Article 33 of the Memorandum and Arte 
cles of Association of the assessee com- 
pany, ccording to which the directors 
could without assigning any reason de~ 
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feree of whom they did mot approve, 
This fact was: held to be a definite rés~ 
triction on the transfer of shares. It 
was further observéd that the shares 
of the assessee company were not 
quoted on stock exchange. After deducting 
Rs. 8,40,524 on account of tax payable 
on Rs, 22.65,227, the balance of Rupees 
14,23.703 was deemed by the’ Income-tax 
Officer to have been distributed amongst 
the shareholders, 


3. On appeal before the Appel- 
fate Assistant Commissioner, ìt was 
urged on behalf of the assessee company 
that JC Mills and PPI Co. were com= 
panies in which the public was sub= 
stantially interested and, as such, the 
shareholding of these public companies 
should be considered to be shares held 
by the members of the public. The Ap- 
pellate Assistant Commissioner did nof 
go into the question as to whether or 
not the above mentioned two compa+ 
nies were such in which the public was 
substantially interested. He observed 
that groups of the two companies were 
controlling the affairs of the assessee 
company and, as such. the shares held 
by them could not be considered to be 
shares held by the members of the pub~ 
lic. The appeal filed by the assessee was 
accordingly dismissed, 


_ 4 The matter was then taken up 
by the assessee in appeal before the In~ 
come-tax Appellate Tribunal. It ‘was 
urged before the Tribunal that JC Mills 
was a public limited company to which 
the provisions of Section 23-A of ‘the 
Act were not applicable, It was also 
pointed out that the PPI Co. was a 
company to which the provisions of Sec-+ 
tion 23-A did not apply. A copy of the 
order of Appellate Assistant Commis- 
sioner made in’ appeal filed by PPI Co. 
was produced before the Tribunal. The 
Appellate Assistant Commissioner had 
by that order set aside the order of In- 
come-tax Officer and had held that Sec- 
fion 23-A of the Act did not apply to 
PPI Co, The Tribunal observed that 
both JC and PPI Co. were public 
companies in which the public were 
substantially interested and. therefore, it 
was not correct to say that the shares 
held by the two companies were con- 
trolled by a group of persons as dis- 
tinguished from members of the public. 
The Tribunal further observed that the 
usual clause in the Memorandum and 
Articles of Association. empowering the 
directors to decline to register a trans- 
fer of shares without assigning any reason 
did not mean any restriction on the 
transferability of shares by one holder 
fo. another. The Tribunal also found 
that there was nothing to show that the 
Shares were not in fact freely transfer~ 
able, The Tribunal consequently upheld 
the assessee’s contention that it was a 


and in 
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public limited company in which the 
public was substantially interested and 
its shares were freely transferable, The 
provisions of Section 23-A of the Act 
were held to have been wrongly invok- 
ed, The order of the Income-tax Ofi- 
eer in respect was consequently sef 
aside, The question reproduced above 
was thereafter referred to the High 
Court. The High Court, by a short order 
answered the question in the affirmative 
is connection relied upon an 
earlier decision of the Calcutta .High 
Court in Commr, of Income-tax, West 


Bengal v, Tona Jute Co, Ltd.. (1963) 48 
ITR 902 (Cal). 
5. In appeal before us. Mr. Sen 


on behalf of the appellant has contend- 
ed that the decision of Calcutta High 
Court in (1963) 48 ITR 902 (Cal) (supra) 
has been apen overruled by a deci- 
sion of this Court in the case of Shree 
Krishna ree Lid. v. Commr. of In- 
come-tax (Central), Calcutta, 82 ITR 
372 = (AIR 1972 SC 156). This con- 
tention, in our opinion, is well founded, | 
In the case of Tona Jute Co. (supra) the 

Calcutta High Court had expressed the 
view that a public limited company 
whose directors had absolute discretion 
to refuse to register transfer of a share 
to any person whom it would, in their 
opinion, be undesirable in the interest 
of the company to admit to membership 
and were not obliged to give any 
reason for refusal to register was not a 
company the shares of which were free- 
ly transferable to other members of the 
public within the meaning of Sec, 23-A 
of the Act. A view contrary to that of 
Calcutta High Court was taken by the 
Madras High Court in East India Corpn. 
Ltd. v. Commr. of Income-tax, 61 ITR 
16 = (AIR 1967 Mad 7) and the Bombay 
High Court in Raghuvanshi Mills Ltd. 
y, Commr, of Income-tax, (1969) 74 
ITR 823 (Bom). This Court in the case 
of Shree Krishna Agency Ltd, (supra) 
approved the view taken by the Madras 
and Bombay High Courts. This Court 
fn that case dealt with Article 37 of the 
Articles of Association of the assessee 
company which was a public company 
and which provided that the directors 
might at any time in their absolute and 
uncontrollable discretion and without 
assigning any reason decline to register 
any proposed transfer of shares. It was 
held that in the absence of evidence to 
show that the directors had been exer- 
cising their power under Article 37 
freely and had virtually eliminated the 
element of free transferability of the 
shares in the company, the mere exis- 
tence of an article like Article 37 could 
mot be said to affect the free transferabi- 
lity of the shares as contemplated by 
ee explanation to Section 23-A of the 
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6. There is in the present case 
also no evidence to show that the direc- 
tors had eliminated the element of trans- 
ferability of shares. As such, we find 
that the decision of the High Court in 
answering the question against the ase 
sessee cannot be sustained. 


7. On an earlier date of hearing 
Mr. Ahuja, on behalf of the revenue, 
prayed for edjournment to ascertain 
whether there was any cogent material 
on the record to show that there was 
any group acting in concert which was 
in control of the assessee company, The 
adjournment was granted. When the 
hearing of the case was resumed there- 
after, Mr. Ahuja on behalf of the de- 
partment frankly stated that he had nof 
been able to find any cogent material 
to show that there was any group act- 
[ng in concert which was in control of 
the assessee company. He. however, 
prayed that the case be remanded, to 
the authorities concerned for going into 

question. As the matter relates to 
the assessment year 1952-53 and as 
Mr. Ahuja in spite of adjournment has 
oe been able to find any cogent mate- 
rial to warrant the plea that a group 
acting In concert was in control of the 
assessee company, we are of the opinion 
that we should not accede to the prayer 
of Mr. Ahuja in this respect. The fact that 
two public limited companies were hold- 
ing between themselves more than 75 
per cent of the shares of the assessee 
company was not eras to attract 
Section 23-A of the Act 


8. The ease of Commr., of Income- 
ee v, Jubilee Mills Ltd.. (1963) 48 ITR 
9 (SC) referred to by Mr. Ahuja cannot 
be of much assistance to him. In the 
said case: the Managing Agents of a 
company were partners of a firm who 
held between themselves more than 175 
per cent of the voting power. It was 
held that as more than 75 per cent of 
voting power was held by a group, the 
company was not a company in which 
the public were substantially interested 
within the meaning of Section 23-A. In 
the present case as appears from the 
resume of facts, more than 75 per cent 
of shares of the assessee company are 
held not by a group of partners, but by 
two public companies in which public 
are substantially interested. There is 
also no material to show that any group 
acting in concert is in control of the 
assessee company. As such, the case of 
Jubilee Mills cannot be said to have any 
material bearing. 


9. We accordingly accept the ap- 
peals, set aside the judgment of the 
High Court and discharge the answer 
given by it to the question referred to 
it. We answer the said question in 
negative and in favour of the assessee, 


A.LR. 
The assessee appellant shall also be en- 


titled to the costs of this Court and in 
the High Court, One set of hearing fee. 


Appeals accepted, 
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Index Note:— (A) Income-tax Act 
(1922). Section 10 (2) (xv) — Trading 
loss — Loss of stock-in-trade occasioned 
by enemy action (bombing in this case) 
must be considered as a trading loss. 
AIR 1958 Bom 461 and AIR 1965 SC 1227 
and (1929) 14 Tax Cas 364 and (1957) 1 
AH ER 277, Relied on; AIR 1968 Mad 
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Cases Referred: Chronological Paras 
ATR 1965 SC 1227 = 55 ITR 707, 

Commr. of Income-tax. U, P. v. 
Nainital Bank Lid. 
AIR 1958 Bom 461 = 34 ITR 64, 
Pohocomal Bros. v. Commr, of -_ 
_ Income-tax, Bombay : 5 
(0957) 1 All ER 277 = (1957) f 


5. 6 


WLR 116, London Investment 

and Mortgage Co, Ltd. v, Inland 

Revenue Commr. y 
(1929) 14 Tax Cas 364, Green v. 

J. Gliksten 


5 
Judgment of the Court was deliver- 


y 

HEGDE, J. :— This appeal by spes 
cial leave arises from a décision of the 
Madras High Court in a reference under 
Section 66 (1) of the Indian Income-tax, 
Act. 1922 (to be hereinafter referred to as 
the Act), As demanded by the assessee 
the Tribunal submitted the statement of 
the case to the High Court seeking its 
opinion on the question “whether on the 
facts and in the circumstances of the) 
case, the loss of Rs. 1,93,750/- was an 
allowable deduction under Section 10 of 
the Income-tax Act?” 


2. Material facts are theses 

The assessee respondent was a mem~« 
ber of a Hindu undivided family which 
earried on money lending business in 
India and abroad, In the course of such 
money lending business, properties were 
taken over in settlement of debts as 
and when occasion arose, The ily 
was disrupted on March 28, 1939. The 
assessee received some shares in some ` 
companies, properties and gardens and 
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certain other items in Malaya. Even 
after the partition the assessee continued 
the money lending business in Malaya. 
During the war. in general with others, 
the assessee suffered damages to these 
properes on account of Japanese bomb- 
ing. This loss occurred on account of 
bombing in December, 1941. a date fall- 
ing within the accounting period ending 
on April 12, 1942 relevant for the as- 
sessment year 1942-43. This loss was 

imed as a business loss. The Income- 
tax Officer rejected that claim. The Ap- 
pellate Assistant Commissioner affirmed 
the order of the Income-tax Officer, The 
assessee did not. succeed before the Tri- 
bunel as well. The Tribunal rejected 
the claim of the assessee on the sole 
ground that bombing. which caused the 
loss, was not incidental to the business 
of the assessee. The Tribunal held that 
the loss in question was a loss of stock- 
in-trade. That finding of the Tribunal 
has not been challenged. Hence we 
have to proceed on the basis that the 
loss caused to the assessee was a loss of 
stock-in-trade, 


3. It was contended on behalf of 
the department that the loss in question 
cannot be given deduction to, as a busis 
mess loss, in computing the net income 
of the assessee under Section 10 (1), Ac- 
cording to the department that was 
not a loss incidental to the business 
carried on by the assessee, 

4.. We are unable to appreciate 
the contention of the department. It is 
established that the assessee was carry- 
ing on business in Malaya when the war 
was going on. Malaya was within the 
war zone and, therefore. there was every 
possibility of that area being bombed. 
If the assessee had earned any profits 
out of his business during the war. the 
department undoubtedly would have 
considered those profits as assessable in- 
come. It is strange that when loss had 
occurred in such a situation the depart- 
ment should contend that the loss in 
question was not a business loss. In 
our opinion, taking into consideration 
the facts and circumstances of the case, 
the loss occurred must be held to be a 
loss incidental to the business carrieq on 
by the assessee in Malaya during the 
war. 

5. We are fortified in our con- 
clusion by the decision of he Bombay 
High Court in Pohoomal Bros. v. Com- 
missioner of Income-tax. Bombay City, 
34 ITR 64 = (AIR 1958 Bom 461). The 
facts of that case are somewhat similar 
to the facts before us. The assessee 
therein, which had its head office in 
Bombay and branches in various parts 
of the world, claimed deduction of the 
losses resulting from the destruction of 
its stock-in-trade in three foreign bran- 
ches. at Manila, Saigon and Kuala Lum- 
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pur. by enemy invasion, in computing 
its profits and gains for the purpose of 
income tax. The department resisted 
that claim but the High Court held that 
the losses in question were trading 
losses. This decision of the High Court 
was cited with approval by this court 
in Commr. of Income-tax, U. vV 
Nainital Bank Ltd, 55 ITR 707 = 
(AIR 1965 SC 1227). In this connection 
we may also refer to two English deci- 
sions. The first case is Green v. J. 
Gliksten, (1929) 14 Tax Cas 364. The 
facts of that case were as follows: 


6. A fire occurred on the com- 
pany’s premises in August, 1921. and 
destroyed timber the written . down 
value of which in the company’s books 
was £ 160,824; the company’s valua- 
tion of its stock based on cost or market 
value whichever was the lower. had 
been accepted for purposes of taxation. 
The timber had been insured for many 
years and the company had been allow- 
ed to deduct tbe insurance premiums in 
computing its assessable profits. In due 
course the company received from the 
insurers a sum of & 477,838 represent- 

ing the-replacement value of the des- 
troyed timber. but only a small part of 
this timber was in fact replaced because 
the current demand was for timber of a 
different character. The company ac- 
cordingly credited in its profit and loss 
account as a trading receipt only & 
160,824 of the insurance payment; the bal- 
ance did not appear in the profit and 
loss account but was entered as a re- 
serve in the balance sheet. The Special 
Commissioners held that no part of the’ 
sum of £ 477,838 recovered from the 
fmsurers was a trading receipt. But the 
House of Lords held that the whole sum 
recovered was trading receipt to 
taken into account in computing the pre-. 
fits assessable to Income-tax under case 
I of Schedule. D and to Corporation Pro- 
fits Tax. is court in Nainital Bank’s 
case, 55 ITR 707 = (AIR 1965 SC 1227) 
(supra) quoting that decision with ap- 
proval observed. “If receipt from an in- 
surance company towards loss of stock 
was a trading receipt. conversely to the 
extent of the loss not so recouped it 
should be trading loss.” 


7. Next we shall! refer to the 
decision of the Court of Appeal in Lon- 
don- Investment and Mortgage Co. Ltd. 
v. Inland Revenue Commissioners. (1957) 
i All ER 277. The facts of that case 
were as followsu 


The assessees were paying compul- 
sory war damage contributions during 
ihe.war in respect of the properties in 
which they were dealing. They received 
payments under the War Damage Act, 
1943, in respect of the properties damag- 
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ed by enemy action. They disposed of 
some of the properties but retained 
others as part of their stock-in-trade 
and either were having them rebuilt or 
would have them rebuilt, Under the 
War Damage Act, 1943. contributions 
made and fndemnities given unden 
Part I were to be treated for all purs 
poses as outgoings of a capital nature 
and expenditure on making good war 
damage was not deductible in computing 
profits for income tax purposes. On the 
question whether the value payments 
should be included in the receipts of the 
taxpayers’ trade for the purpose of their 
assessments to income under Case 1 of 
Schedule D and to profit tax, the Court 
of Appeal held that the value payments 
should properly be treated as part of the 
taxpayers’ trading receipts, since they. 
were money into which their stock-in- 
trade had been converted. This deci- 
sion is an authority for the proposition 
that the compensation received in lieu 
of loss of stockin trade as a result of 
enemy action is a trading receipt; con- 
versely a loss of stock-in-trade occa~ 
` sioned by enemy action must be consis 
dered as a trading loss. 


8. For the reasons mentioned 
above we agree with the conclusions 
reached by the High Court and see no 
merit in this appeal It is accordingly. 


sed with 
Appeal dismissed, 
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ALR. 
as well as retrospectively. Hence the 
legislative power to impose tax will also 
include within itself the power to tax 
retrospectively. Case law discussed. : 
(Para 13) 


Index Note:— (B) U. P. Sales Tax 
Act (15 of 1948) (as amended by Act 2 
of 1970), S. 3-D, Explanation If —- Sepa- 
ration of split ox processed pulses from 
unsplit or unprocessed pulses. —— Com-= 
petency of legislature — (X-Ref:— Con- 
stitution of India, Articles 246, 265). 
Brief Note:— (B) The general rule as 
enunciated in Section 3 is multi-point tax 
— sales tax or purchase tax: but power 
fs conferred 'on the Government to select 
any transaction in respect of such goods 
or Class of goods as the Government mav 
choose to levy a single point sales tax or 
purchase tax. It is open to the legislature 
to define the nature of the goods. the sale 
or purchase of which should be brought 
to tax. Legislature was not incompetent 
to separate the processed or split pulses 
from the unsplit or unprocessed pulses 
and treat the two as separate and inde= 
pendent goods for the purpose of tax. 
ATR 1962 SC 148. Relied on. 
(Paras T4. ‘15) 


Index Note:— (C) U. P. Sales Tax Act 
(15 of 1948) (as amended by Act 2 of 
1970). Section 3-D, Explanation I. 7 — 
It cannot be said that by inserting the 
oa and Section 7 by_ Amending 


Act the legislature has usurped any judi 
cial power. (X-Ref:—- Constitution of 
India, Art. 246), 

_Brief Note: (C) The Iegislature 


has not purported either directly or 

necessary implication to overrule the 
decision of the High Court (25 STC 118). 
On the other hand it has accented that 
decision as correct: but has sought to res 
move the basis of that decision by retros- 
pectively changing the law. There is a 
distincton between the encroachment on 
the judicial power and the nullification of 
the effect of a judicial decision by chang- 
fing the law retrospectively. The former 
is outside the competence of the lezisla- 
ture but the latter is within its permis- 
sible limits. From the statement of obiects 
and reasons it is clear that in the prin- 
cipal Act. the legislative: intent was nof 
clearly brought out. By means of the 
Amending Act the legislature wanted to 
make clear its intent. (Para 16) 


Index Note:— (D) U. P. Sales Tax 
Act (15 of 1948) (as amended by Act 2 
of 1970), Section 3-D. Explanation W — 
Classification between processed or split 
pulses and unprocessed or unsplit pulses 
does not violate Article 14. The classifica« 
tion is reasonable one and is based on 
the use to which those goods can be put. 
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(X-Ref:— Constitution of India, 
14, 265). 

Brief Note-— (D) Though taxing sta- 
futes are not outside the scope of Art. 
i4. the legislature has wide powers of 
classification in the case of taxing statu- 
tes. (Para 17) 


Generally speaking the primary pur- 
pose of the levy of all taxes ïs tọ raise 
funds for public good. Which person 
should be taxed. what transaction should 
be taxed or what goods should be taxed, 
depends upon social, economic and admi- 
nistrative considerations. In a democratic 
set up it is for the legislature to decide 
what economic or social policy it should 
pursue or what administrative considera- 
tions it should bear in mind. (Para 19) 

Index’ Note:— (Œ) U. P. Sales Tax 
Act (15 of 1948) (as amended by Act 2 of 
1970), Section 3-D, Explanation IT — 
Retrospective levy made under the Act 
does not violate Article 19 (1) (Ð and (2). 
(X-Ref:— Section 7) — (X-Ref:— Cons- 
titution of India, Art. 19 (1) (f) and (2). 


Brief Note:-— (E) It cannot be said 
that the retrospective levy made under 
the Act is violative of Article 19 (1) 
(£) and (g) The retrospective amend- 
ment of the Act was necessitated because 
of _the legislature’s failure to brine out 
clearly in the principal Act its intention 
to separate the processed or split pulses 
from the unsplit or unprocessed pulses. 
Further the retrospective amendment be- 
came necessary as otherwise the State 
would have to refund large sums of 
money, The contention that the retrospec- 
five levy did not afford any opportunity 
fo the dealers to pass on the tax pavable 
to the consumers. has not much validity. 
The tax is levied on the dealer: the fact 
that he is allowed to pass on the tax to 


Arts. 


the consumers or he is generally in a f in 


position. to pass on the same to the consu- 
mer has no relevance in considering the 
legislative competence. (Para 20) 


_ Index Note:— (F) U. P. Sales Tax 
Act (15 of 1948) (as amended by Act 2 of 
1970), Section 3-D. Explanation H — 
Scone — Though Explanation IL is not 
very happily worded but the intention 
of the legislature is clear and unambigu- 
ous, It brings to tax with retrospective 
effect the split or processed foodgrains as 
well. (X-Ref:— Interpretation of Statutes 
- «= Explanation — Construction of). 


Brief Note:— (F) In construing a 
statutory provision. the first and the 
foremost rule of constructon is the literary 
construction. All that the Court has to 
see at the very outset is what does that 
provision say. If the provision is unam- 
biguous and if ‘from that provision the 


- legislative intent is clear, the Court need 


not: call into aid the other rules of cons- 
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_ construction of statutes are called 
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The other rules of 
into 
aid only when the legislative intention 
fs not clear, Ordinarily a proviso to a sec- 
tion is intended to take out a part of the 
main section for special treatment. It is 
not expected to enlarge the scope of the 
main section. But cases have arisen in 
which the Court has held that despite 
the fact that a provision is called proviso, 
it is really a separate provision and so- 
called proviso has substantially altered 
the main section. (Para 21) 

If on a true reading of an Explanation 
it appears that it has widened the scope of 
the main section, effect must be given to 
legislative intent notwithstanding the fact 
that the legislature named that provision as 
an Explanation. In all these matters the 
Courts have to find out the true intention 
of the legislature. (Para 24) 

It cannot be said that Explanation II 
does not widen the scope of Section 3-D. 
Section 3-D as it originally stood dealt with 
foodgrains and pulses. It did not treat the 
unprocessed or unsplit foodgrains and pul- 
ses as a separate ifem but because of Ex- 
planation M, now the expression “foodgrains” 
in Section 3-D has to be read as containing 
two separate items viz. (1) foodgrains un- 
processed or unsplit and (2) foodgrains pro- 
cessed or split. AIR 1961 SC 1040 and AIR 
1965 SC 1296 and AIR 1967 SC 389, Relied 
on. : (Para 25) 


For the same reason the expression 
“foodgrains” in the notification issued under 
Section 3-D before insertion of the explana- 
tion has also to be read as including two 
different items viz. unsplit on unprocessed 
foodgrains including pulses and split or pro- 
cessed foodgrains including pulses. Hence it 
cannot be said that no levy of purchase tax 
can be made.on split or processed pulses 
without a fresh notification under Section 
3-D read with Explanation II showing there- 

separately foodgrains unsplit or unproces- 
sed as well as foodgrains split or processed. 
(Paras 26, 28, 29) 

Index Note:— (G) U. P. Sales Tax Act 
(15 of 1948) (as amended by Act 2 of 1970), 
Section 3-D — Power conferred on the Gov- 
ernment under — Whether amounts fo ex- 
cessive delegation. (X-Ref:— Constitution of 
India, Art. 245). 

Brief Note:-— (G) It is true that - the 
legislature cannot delegate its legislative 
functions to any other body. But subject 
to that qualification, it is permissible for 
the legislature to delegate the power to se- 
lect the persons on whom the tax is to be 
levied or the goods or the transactions on 
which the tax is to be levied. Im the act 
under S. 3 the. legislature has sought to im- 
pose multipoint tax on all sales and purchas- 
es. After having done that it has given power 
to the executive to select for special treat- 
ment dealings in certain class of goods. In 
the very nature of things, it is impossible for 


truction of statufes. 
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the legislature to enumerate goods. dealings 
in which sales tax or purchase tax should 
be imposed. It is also impossible for the 
legislature to select the goods which should 
be subjected to a single point sales or pur- 
chase tax. Before making such selections 
several aspects such as the impact of the 
levy on the society, economic consequences 
and the administrative convenience will have 
to be considered. These factors may change 


from time to time. Hence in the very nature. 


of things, these details have got to be left to 
the executive. AIR 1958 SC 909, Referred 
to. (Para 30) 
Cases Referred: Chronological Paras 


(1970) 25 STC 118 (All, Tilok’ Chand 
Prasan Kumar v.. Whe Sales Tax 
Officer, Hathras 3, 16 

AIR 1967 SC 389 = (1967) 1 SCR 
848, Bihta Co-operative Develop- 
ment & Cane Marketing Union Ltd. 

v. Bank cf Bihar 23 

AIR 1965 SC 1296 = (1965) 1 SCR 
ae: State of Rajasthan v. Leela 


ain 
AIR 1963 SC 591 = (1963) 3 SCR 
809, Khandige Sham Bhat v. The 
Agricultural Income-tax Officer 
AIR 1963 SC 1667 = (1964) 1 SCR 
897, Rai Ramkrishna v. The State ' 
of Bibar 13 
AIR 1962 SC 148 = (1962) 2 SCR 
118, Jagannath v. Union of India 15, 18 
AIR 1962 SC 1006 = (1962) Supp 2 
SCR 1, Chhotabhai Jethabhai Patel 
& Co. v. The Union of India 13 
AIR 1961 SC 1040 = (1961) 2 SCR i 
493, Commr. of Income-tax, Bom- 
bay City, Bombay v. Bipinchandra 
Maganlal & Co. Ltd., Bombay 21 
AIR 1961 SC 1534 = 12 STC 429, 
J. K. Jute Mills Co. Ltd. v. The 
State of Uttar Pradesh 
AIR 1958 SC 468 = 1958 SCR 1422, 
M. P. Sundararamier & Co. v. The 
State of Andhra Pradesh 13 
AIR 1958 SC 909 = 1959 SCR 427, 
Banarsi Das Bhanot v. State of 
Madhya Pradesh 31 
AIR 1954 SC 158 = 1954 SCR 541, 
The Union of India v. Madan Gopal 
Kabra 13 
The judgment of the Court was deliver- 
ed by 
HEGDE, J.:— These are appeals by 
certificate. They raise common questions of 
law for decision, and they are directed 
against a common judgment of the Allaha- 
bad High Court. 
2. The facts of the case lie within 
a narrow compass. The appellants are deal- 
ers in foodgrains including cereals and pul- 
ses especially split or processed foodgrains 
and dal. The dispute in this case centres 
round the question whether the Government 
is competent to levy sales tax on the pur- 
‘chases made by the appellants of split or 
processed foodgrains and dal under the pro- 
visions of the United Provinces Sales Tax 


13A 


13, 28 


A. I, R, 


Act, 1948 as amended by the Uttar Pradesh 
Sales Tax ‘Act (Amendment and Validation) 
Act, 1970 (which will hereinafter be refer- 
red to as the Act). 


3. Under the Sales Tax Act as if 
originally stood (which will hereinafter be 
referred to as the principal Act), the pur- 
chases of split or processed foodgrains and 
dal by dealers were sought, to be brought 
to tax under Section’ 3-D of the principal 
Act read with the notification issued. The 
validity of the levy was challenged by Tilock 
Chand Prasan Kumar, the appellant in 
Civil Appeal No. 1625 of 1971 in respect 
of the assessment made on him for the as- 
sessment year 1966-67 by assessment order 
dated June 30, 1968 by means of a writ peti- 
tion under Art. 226 of the Constitution. 
The High Court of Allahabad struck down 
the levy holding that. the dal purchased by 
the petitioner before it could not be said to 
be a commodity essentially different from 
the arhar dal purchased by the dal mills and 
accordingly the purchases effected by the 
petitioner could not be regarded as the first 
purchases. This decision is reported in (1970) 
25 STC 118 (All). Thereafter the Governor 
of U. P. issued an ordinance known as Uttan 
Pradesh Sales Tax (Amendment and Valida- 
tion) Ordinance, 1970 (U. P. Ordinance No. 
2 of 1970) adding inter alia Explanation If 
to Section 3-D as well as Section 7 to the 
principal Act. This Ordinance was later on 
enacted as an Act to which we have already 
made reference. The provisions of the Am- 
ending Act are identical with the provisions 
in the Ordinance. Though at the time of the 
institution of the writ petitions from which 
these appeals arise, the Ordinance had not 
yet been: made into the Act, the Amending 
Act came into force during the pendency of 
the writ petitions. Hence we shall refer to 
the provisions of the Amending Act. 


4. Under the principal Act a dealep 


“Gs defined in Section 2 (c) as: 


“ “dealer” means any person or associa- 
tion of persons carrying on the business of 
buying or selling goods in Uttar Pradesh 
whether for commission, remuneration Or 
otherwise, and includes any firm or Hindu 
joint family and any society, club or asso- 
ciation which sells goods to its members 
and also includes any department of the 
State Government or the Central Govern- 
ment which carries on such business and 
any undertaking engaged in the generation 
or distribution of electrical energy or any 
other form of power.” 

(Explanation to the section is not rele- 
vant for our present purpose). 

5. Section 3 of the Act provides for 
the levy of multi-point tax. The portion of 
that section which is material for our pre- 
sent purpose reads: 

“Subject to the provisions of this Act, 
every dealer shall, for each assessment year, 
pay a tax at the rate of two naye paise per 
rupee on his turnover of such year, which 
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shall be determined in such manner as may 
be prescribed...... id 


6. Section 3-A provides for a single 
point taxation in respect of sale of certain 
goods. At present we are only concerned 
with Section 3-D (1). It provides: 


“Except as provided in sub-section (2), 


there shall be levied and paid, for each as- 
sessment year or part thereof, a tax on the 
turnover, to be determined in such manner 
as may be prescribed, of first purchases 
made by a dealer or through a dealer, act- 
ing as a purchasing agent in respect of such 
goods or class of goods, and at such rates, 
not exceeding two paise per rupee in the 
case of foodgrains, including cereals and 
pulses, and five paise per rupee in the case 
of other goods and with effect from such 
date, as may, from time to time, be notified 
by the State Government in this behalf.” 


(Explanation I to this section is not re- 
levant for our purpose). : 


7. The notification issued under Sec- 


| tion 3-D of the principal Act on October 1, 
| 1964 (Notification No. S.T. 7122/X) provid- 
| ed that with effect from October 1, 1964, 


| the turnover of purchases in 





' first purchases of split or processed 
| grains merely because tax had been impos- 


respect of 

goods mentioned therein shall be liable to 

tax under Section 3-D at the rate mentioned: 
“Foodgrains — 1.5 paise per rupee on 

first purchases 

x x x x x” 


8. On the basis of Section 3-D read 
with the notification, as mentioned earlier, 
the authorities under the Act sought to bring 
to tax under the principal Act the first pur- 
chases of processed or split foodgrains in- 


- cluding dal on the ground that they consti- 


tuted a separate item of foodgrains quite 
independent of the unprocessed or unsplit 
foodgrains. This view, as seen above, was 
negatived by the High Court. After the deci- 
sion of the High Court, the principal Act 
was amended. Under the Amending Act one 
more Explanation viz. Explanation IIT was 
added to Section 3-D. . 

“For the purposes of this sub-section, 
split or processed foodgrains, such as in the 
form of dal shall be deemed to be different 
from unsplit or unprocessed foodgrains, and 
accordingly, nothing in this sub-section shall 
be construed to prevent the imposition, levy 
or collection of the tax in respect i ma 
ood- 


ed, levied or collected earlier in respect of 
the first purchases of those foodgrains in 
their unsplit or unprocessed form.” 

9. The Amending Act also added a 
validating provision to the principal Act viz. 
Section 7. That section reads: 


“Notwithstanding any judgment, decree 
or order of any Court or Tribunal to the 
contrary, every notification issued or pur- 
porting to have been issued under Section 
3-A or Section 3-D of the principal Act 
before the commencement of this Act shall 
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be deemed to have been issued under that 
section as amended by this Act and shall 
be so interpreted and be deemed to be and 
always to have been as valid as if the prov 
visions of this Act were in force at all mate- 
tial times; and accordingly anything done op 
any action taken (including any order made, 
proceeding taken, jurisdiction exercised as- 
sessment made, or tax levied, collected op 
paid purporting to have been done or taken 
in pursuance of any such notification) shall 
be deemed to be, and always to have been, 
validly and lawfully done or taken.” 


10. It will be necessary later on to 
consider what was the vice that the legisla- 
ture intended to cure by the Amending Act. 
The sequence of events itself discloses the 
purpose of the Ordinance as well as the 
Amending Act. That apart, the statement 
of objects and reasons which can be use- 
fully looked into for the purpose of finding 
the vice that the legislature was trying to 
provide against reads thus: 


“Sections 3-A and 3-D of the U. P. 
Sales Tax Act, 1948 provide for single point 
taxation. Under the former section the tax 
is levied on the turnover of sales, while 
under the latter the tax’ is levied on the 
turnover of first purchases. Plain and orna- 
mented glass bangles are subject to tax se- 
parately under Section 3-A. Similarly, un- 
split and split pulses are separately subject 
to tax under Section 3-D. It has been held 
by the High Court in one case that tax can- 
not be levied separately on plain and orna- 
mented glass bangles under Section 3-A and 
in another that tax cannot be levied sepa- 
rately on unsplit and split pulses under 
Section 3-D because in their opinion plain 
glass bangles are not a commodity different 
from ornamented glass bangles and similar- 
ly unsplit pulses and split pulses are also 
not two different commodities. These judg- 
ments have created legal difficulties in the 
assessment and collection of tax on the 
aforesaid commodities. Besides, the dealers 
have started applying for the refund of tax 
already collected on these commodities. 
This will have serious repercussions on the 
State’s revenue. Accordingly, it is proposed 
to amend Sections 3-A and 3-D to provide 
for the levy of tax on the aforesaid commo- 
dities as separate items. It is also proposed 
to validate the past levy, ‘assessment and 
asaya of tax on the above commo- 

ities...... a 


(The remaining part of the statement of 
objects and reasons is not relevant for oun 
present purpose). 

11. The appellants challenged the 
validity of Explanation II of Section 3-D 
as well as Section 7 introduced by the Am- 
ending Act before the High Court of Alla- 
habad in petitions under Art. 226 of tha 
Constitution. They further took the , plea 
that the amendments incorporated were not 
effective enough to bring to tax the first 
purchases of split or processed foodgrains 
and pulses. The High Court rejetted these 
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contentions and dismissed the writ . petitions. 
Thereafter these appeals have been brought 
rae obtaining certificates from the 

ourt. 


12. The validity of the levy in ques- 
tion was challenged on the following 
grounds: z 


(1) That no fresh levy can be imposed 

by a retrospective legislation; ; 
y (2) That the legislature cannot in case 
of legislation of the nature with which we 
are concerned, separate into independent 
commodities split and unsplit pulses or pro- 
cessed or unprocessed pulses and on that 
- footing seek to impose tax twice over on 
the same commodity in respect of the goods 

liable to be taxed at a single point; 


(3) That the newly added Explanation 
to Section 3-D read with Section 7 of the 
Amending Act amounts to an unlawful 
usurpation of judicial power by the legisla- 


e; 

(4) The newly added Explanation I to 
Section 3-D is violative of Art. 14 of the 
Constitution. There is no rational basis for 
separating split or processed pulses «from 
unsplit or unprocessed pulses; 

(5) On a true construction of Explana- 
tion IE to Section 3-D no fresh charge can 
be held to have been imposed; 

(6) No levy of purchase tax can be 
made without a fres Notification under 
Section 3-D read with Explanation I show- 
ing therein separately foodgrains unsplit or 
unprocessed as well as foodgrains split or 
processed and ` 


(7) That the power conferred on the 
Government under Section 3-D amounts to 
an excessive delegation of legislative power 
and consequently void. 


13. The source of the legislative 
power to levy sales or purchase tax on 
goods is Entry 54 of the List H of the Con- 
stitution. It is well settled that subject to 
constitutional restrictions a power to legis- 
late includes a power to legislate prospec- 
tively as well as retrospectively. In this re- 
gard legislative power to impose tax also 
includes within itself the power to tax re- 
trospectively — see Fhe Union of India v. 
Madan Gopal Kabra, 1954 SCR 541 = 
(AIR 1954 SC 158); M. P. Sundararamier 
& Co. v. The State of Andhra Pradesh, 
1958 SCR 1422 = (AIR 1958 SC 468); 
J. K. Jute Mills Co. Ltd. v. The State of 


897 == (AIR 1963 SC 1667). īn the last 
mentioned case it was specifically decided 
that where the legislature can make a valid 
law, it can provide not only for the prospec- 
tive operation of the material provisions of 
the said law but it can also provide for the 
retrospective operation of the said provi- 
sions. 


A.LE, 


14. We see no force in the second 
contention advanced on behalf of the appel- 
lants. As seen earlier the general rule as 
enunciated in Section 3 is multi-point tax — 
sales tax or purchase tax; but power is con- 
ferred on the Government to select any 


transaction in respect of such goods or class 


of goods as the Government may choose to 
levy a single point sales tax op purchase 
tax. It is open to the legislature to define 
the nature of the goods, the sale or pur- 
chase of which should be brought to tax. 
Legislature was not incompetent to separate 
the processed or split pulses from the un- 
split or unprocessed pulses and treat the 
two as separate and independent goods. 

15. In Jagannath v. Union of India, 
(1962) 2 SCR 118 = (AIR 1962 SC 148), 
a question arose for decision whether it was 
open to the legislature to impose separate 
excise duty on tobacco leaf as well as on 
broken leaf of tobacco. This Court over- 
ruled the contention that such a levy was 
invalid. It held that it was open for the 
legislature to separate the two items. We 
see no basis for the contention that the legis- 
lature cannot for the purpose of tax under 
the Act separate the split or processed 
pulses from the unsplit or unprocessed. The 
power of the legislature to specify the nature 
of the goods the sale or purchase of which, 
it will bring to tax is very wide. 


16. Now coming to point No.. 3, 
there is no justification for the contention 
that the legislature has usurped any judicial 
power. The legislature has not purported 
either directly or by necessary implication 
to overrule the decision of the ahabad 

igh Court in Tilok Chand Prasan Kumar’s 
case, (1970) 25 STC 118 (AH) (supra). On 
the other hand it has accepted that decision] 
as correct; but has sought to remove thej: 
basis of that decision by retrospectively 
changing the law. This Court has pointed 
out in several cases the distinction between 
the encroachment on the judicial power and 
the nullification of the effect of a judicial 
decision by changing the law retrospective- 
ly. The former is outside the competence 
of the legislature but the latter is within 
its permissible limits. From the statement of 
objects and reasons, it appears that in the 
principal Act, the legislative intent was not 
clearly brought out. By means of the Am- 
ending Act the legislature wanted to make 
clear its intent. 


17. The fourth contention also ap- 
pears to be without any basis. It is true 
that the taxing statutes are not outside the 
scope of Art. 14 of the Constitution. But 
the legislature has wide powers of classifi- 
cation in the case of taxing statutes. 

18. In Jagannath’s case, (1962) 2 
SCR 118 = (AIR 1962 SC 148) (supra), 
this Court ruled that there was no uncon- 
stitutional discrimination in the imposition 
of the excise duty on tobacco in the broken 
leaf form. Therein it was observed that to- 
bacco in the broken leaf form was capable 
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of being used in the manufacture of biris 
while tobacco in the whole leaf form could 
not be so used economically; the two forms 
of tobacco were different by the test of 
capability of user; the tariff is not based 
either wholly or even primarily by refer- 
ence to the use of tobacco and there was 
a clear and unambiguous distinction be- 
tween tobacco in the whole leaf form cover- 


ed by item 5 and tobacco in the broken 


leaf form covered by item 6 which had a. 


reasonable relation to the object intended 
by the imposition of the tariff. 


184A. In Khandige Sham Bhat v. 
The Agricultural Income-tax Officer, (1963) 
3 SCR 809 = (AIR 1963 SC 591) this 
Court laid down the tests to find out whe- 
ther there are discriminatory provisions in a 
taxing statute. Therein this Court observed 
that in order to judge whether a law was 
discriminatory what had primarily to be 
looked into was not its phraseology but its 
teal effect. If there was equality and uni- 
formity within each group, the law could 
not be discriminatory, though due‘to for- 
tuitous circumstances in a peculiar situation 
some included in a class might get some 
i advantage over others, so long as they were 
not sought out for special treatment. Al- 
though taxation laws could be no exception 
to this rule, the Courts would, in view of 
the inherent complexity of fiscal adjustment 
of diverse elements, permit a larger discre- 
tion ‘to the legislature in the matter of classi- 
fication so long as there was no transgres- 
sion of the fundamental principles under- 
lying the doctrine of classification. The 
power of the legislature to classify must 
‘necessarily be wide and flexible so as to 
enable it to adjust its system of taxation in 
all proper and reasonable ways. 


19. It must be noticed that gene- 
i lrally speaking the primary ETE of the 
levy of all taxes is to raise funds for public 
good. Which person should be taxed, what 
transaction should be taxed or what goods 
should be taxed, depends upon social, eco- 
nomic and administrative considerations. In 
a democratic set up it is for the legislature 
to decide what economic or social policy it 
should pursue or what administrative consi- 
derations it should bear in mind. The classi- 
fication between the processed or split pul- 
ses and unprocessed or unsplit pulses is a 
reasonable classification. It is based on the 
use to which those goods can be put. Hence, 
„lin our opinion, the impugned classification 
‘fis not violative of Art. 14. 

20. <A feeble attempt was made to 
show that the retrospective levy made under 
the Act is violative of Art. 19 (1) @® and 
(g). But we see no substance in that conten- 
tion. As seen earlier, the amendment of the 
Act was necessitated because of the legisla- 
e’s failure to bring out clearly ia the 
principal Act its intention to separate the 
processed or split pulses from the unsplit or 
unprocessed pulses. Further the retrospec- 
_ itive amendment became necessary as other- 
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wise the State would have to refund’ large 
sums of money. The contention that the 
retrospective levy did not afford any oppor- 
tunity to the dealers to pass on the tax pay- 
able ‘to the consumers, has not much vali- 
dity. The tax is levied on the dealer; the 
fact that he is allowed to pass on the tax 
to the consumers or he is generally in a 
position to pass on the same to the consu- 
mer has no relevance when we consider the 
legislative competence. 


21. It was next urged that on a`true 
construction of Explanation II to Section 
3-D, no charge can be said to have been 
created ‘on the purchases of split or process- 
ed pulses. It was firstly contended that an 
Explanation cannot extend the scope of the 
main section; it can only explain that sec- 
tion. In construing a statutory provision, 
the first and the foremost rule of construc- 
tion is the literary construction. All that we 
have to see at the very outset is what does 
that provision say? If the provision is un- 
ambiguous and if from that provision, the 
legislative intent is clear, we need not call 
into aid the other rules of construction of 
statutes. The other rules of construction of 
statutes are called into aid only when the 
legislative intent is not clear. Ordinarily 
a proviso to a section is intended to take out 
a part of the main section for special treat- 
ment. It is not expected to enlarge the scope 
of the main section. But cases have arisen in 
which this Court -has held that despite the 
fact that a provision is called proviso, it is 
really a separate provision and the so-called 
proviso has substantially altered the main 
section. In Commr. of Income-tax, Bombay 
City, Bombay v. Bipinchandra Maganlal & 
Co. Ltd, Bombay, (1961):2 SCR 493 = 
(AIR 1961 SC 1040), this Court held that 
by the fiction in Section 10 (2) (vii) second 
oe tread with Section 2 (6C) of the 

dian Income-tax Act, 1922 what is really 
not income is, for the purpose of computa- 
tion of assessable income made taxable in- 
come. 


22.. In State of Rajasthan v. Leela 
Jain, (1965) 1 SCR 276 = (AIR 1965 SC 
1296), this Court observed: 


“The primary purpose of the proviso 
now under consideration is, it is apparent, © 
to provide a substitute or an alternative. re- 
medy to that which is prohibited by tho 
main part of Section 4 (1). There is, there- 
fore, no question of the proviso carving 
out any portion out of the area covered by 
the main part and leaving the other part un- 
affected. What we have stated earlier should 
suffice to establish that the proviso now be- 
fore us is really not a proviso in the accept- 
ed sense but an independent legislative pro- 
vision by which to a remedy which is prohi- 
bited by the main part of the section, an al- 
ternative is provided. It is further obvious to 
us that the proviso is not co-extensive with 
but covers a field wider than the main part: 
of Section 4 (1).” . 
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23. In Bihta Co-operative Develop- 
ment & Cane Marketing Union Ltd. v. Bank 
of Bihar, (1967) 1 SCR 848 = (AIR 1967 
SC 389), this Court was called upon to 
consider the Explanation to Section 48 (1) 
of tbe Bihar and Orissa Co-operative So- 
cieties Act, 1935. Therein this Court ob- 
served : f 

“The question then arises whether the 
first Explanation to the section widens the 
scope of sub-section (1) of Section 48 so as 
to include claims by registered societies 
against non-members even if the same are 
not covered by clause (c).” 


24. On the basis of the language of 
the Explanation this Court held that it did 
not widen the scope of clause (c). But from 
what has been said in the case, it is clear 
that if on a true reading of an Explanation 
it appears that it has widened the scope of 
the main section, effect must be given to 
legislative intent notwithstanding the fact 
that the legislature named that provision as 
an Explanation. In all these matters the 
Courts have to find out the true intention of 
the legislature. 
` 25. We are unable to accept the con- 
tention that Explanation H to Section 3-D 
did not widen the scope of Section 3-D. 
Section 3-D as it originally stood dealt with 
foodgrains and pulses. It did not treat the 
unprocessed or unsplit foodgrains and pul- 
ses aS a separate item but because of Ex- 
planation TI, we have now to read the ex- 
pression “foodgrains” in Section 3-D as con- 
taining two separate items viz. (1) food- 
grains unprocessed or unsplit and (2) food- 
grains processed or split. It is true that Ex- 
. |planation H is not very happily worded but 
the intention of the legislature is clear and 
unambiguous. The newly added Explanation 
brings to tax with retrospective effect the 
split or processed foodgrains as well. 


' 26. We next come to the contention 
that no levy of purchase tax can be made 
on split or unprocessed (processed?) pulses 
without a fresh notification under Section 
3-D read with Explanation If showing there- 
in separately foodgrains umsplit or unpro- 
cessed as well as foodgrains split or pro- 
cessed. As seen earlier the notification 
issued merely refers to foodgrains. That 
notification dozs not classify foodgrains into 
two separate categories — processed or split 
and unprocessed or unsplit. Therefore we 
were told that no tax can be levied on pro- 
cessed or split foodgrains on the basis of 
that notification. This contention cannot be 
accepted as co-rect. The notification in ques- 
tion was issued under Section 3-D. Section 
3-D refers to foodgrains but because of Ex- 
planation IE to that section, we have now to 
read the expression “foodgrains” as contain- 
ing two different items, processed or split 
foodgrains and unprocessed or unsplit food- 
grains. Consequently while reading the ex- 
pression “foodgrains” in the notification 
also, we must adopt the same approach. 
This conclusion is also obvious from Section 


3-D 


ALR, 


7. If the legislature had not retrospectively 


validated the assessments made on the first 
purchases of split or processed foodgrains, 
what did Section 7 seek to achieve? That 
section says in plain words that notwith- 
standing any judgment, decree or order of 
any court or tribunal to the contrary, every 
notification issued or purporting to have 


been issued under Section 3-D of the prin-' 
cipal Act, before the commencement of the: 


Amending Act shall be deemed to have been 
issued under that section as amended by 
the Amending Act and shall be so interpret- 
ed and be deemed to be and always to have 
been as valid as if the provisions of the 
Amending Act were in force at all material 
times and_accordingly, anything done or any 


action taken (including any order made, 


proceedings taken, jurisdiction exercised, as- | 
sessment made, or tax levied, collected on | 


paid, purporting to have been done or taken 
In pursuance of any such notification) shall 
be deemed to be, and always ta have been 
validly and lawfully done or taken 


27. We asked the 
appearing for the appellants to let us know 
thə field in which Section 7 can be said to 
operate. Their answer was that though the 
legislature intended to validate the assess- 
ments made on the purchases of the 
split or processed dal, it failed to achieve 
that object because of the defective phraseo- 
logy employed in Explanation II to Section 
and Section 7 of the Amending Act. 
In other words their submission was that 
Section 7 has become otiose. It was urged on 
behalf of the appellants that a taxing provi- 
sion will have to be strictly interpreted and 
in finding out the intention of the legislature 
in the matter of imposing tax, we cannot 
travel beyond the words of the section. 


28. 
provision has to be strictly interpreted. If 
a legislature intends to impose any tax, that 
intention must be made clear by the langu- 
age employed in the statute; but that does 
not mean that the provision in a taxing sta- 
tute should not be read reasonably. The 
contention that we should ignore Section 7 
of the Amending Act is a contention diffi- 
cult of acceptance. Dealing with a similar 
contention Venkatarama Ayyar, J. speaking 
for the Court in J. K. Jute Mills’ case, 12 STC 
423 = (ATR 1951 SC 1534) (supra) observ- 
ed at p. 435: 

“The object of the legislation as stated 
in the long title and in the preamble to the 
Act was to validate the impugned notifica- 
tion in relation to the amended section. 


There is no doubt that a taxing!) 
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Schedule B to the Act expressly mentions : 


that notification. And if we are now to 
accede to the contention of the petitioner, 
we must hold that tbough the legislature 
set about avowedly to validate the notifica- 
tion dated March 31, 1956, it failed to 
achieve that object. A construction which 
will lead to such a result must, if that is 
possible, be avoided.” . 
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29. We have earlier come to the 
conclusion that because Explanation IT to 
Section 3-D the expression “foodgrains in- 
cluding pulses” in Section 3-D_ should be 
read as including two different items i.e. (1) 
unsplit or unprocessed foodgrains including 
pulses and (2) split or processed foodgrains 
including pulses. Consequently the expres- 
sion “foodgrains” in the notification will also 
bave to be read in the same manner. This, 
in our opinion, is the reasonable way of 
reading the notification in the light of Sec- 
tion 3-D, Explanation IL to that section and 
Section 7 of the Act. 

30. The only remaining contention 
fis that the delegation made to the executive 
under Section 3-D is an excessive delegation. 
Yt is true that the legislature cannot dele- 
gate its legislative functions to any other 
body. But subject to that qualification, it is 
permissible for the legislature to delegate 
the power to select the persons on whom 
the tax is to be levied or the goods or the 
transactions on which the tax is to be levied. 
In the Act, under Section 3 the legislature 
has sought to impose multi-point tax on all 
sales and purchases. After having done that 
it has given power to the executive, a high 
authority and which is presumed to com- 
mand the majority support in the legislature, 
to select for special treatment dealings 
in certain class of goods. In the very nature 
of things, it is impossible for the legislature 
to enumerate goods, dealings in which sales 
tax or purchase tax should be imposed. It 
is also impossible for the legislature to select 
the goods which should be subjected to a 
single point sales or purchase tax. Before 
making such selections several aspects such 
as the impact of the levy on the society, 
economic consequences and the administra- 
tive convenience will have to be considered. 
These factors may change from time to 
time. Hence in the very nature of things, 


these details have got to be left to the exe-- 


cutive. z 

31. In Banarsi Das Bhanot v. State 
of Madhya Pradesh, 1959 SCR 427 = 
(AIR 1958 SC 909) the question arose whe- 
ther it was permissible for the legislature to 
empower the executive to amend the Sche- 
dule relating to exemptions. This Court by 
majority answered that question in the 
affirmative. It further held that it is not un- 
constitutional for the legislature to leave it 
to the executive to determine the details re- 
lating to the working of the taxation laws, 
gach as the selection of the persons on whom 
the tax is to be levied, the rates at which 


it is to be charged in respect of different _ 


elasses of goods and the like. 


32. We ‘have not found any sub- 
stance in any of the contentions advanced 
on behalf of the appellants. Hence these 
appeals fail and they are dismissed with 
costs — hearing fee one set. 


Appeals dismissed. 
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The following Judgment 
was delivered by 


MATHEW, J.:— The appellant filed a 
writ petition before the High Court of Guja- 


* (S. C. A. No. 769 of 1962, D/- 6-4-1967 
—Gyj.) 


16 


13 


of the Court 











r 


1042 S.C. [Prs, 1-6] Dhrangadhra Chemical Works v. State of Gujarat 


rat at Ahmedabad, praying for issue of a 
writ or order quashing a notice dated Sep- 
tember 15, 1962, issued by the second res« 
pondent, the Dhrangadhra Municipality de- 
manding octroi to the tune of Rs. 58,000/- 
~ and for restraining the respondent from re- 
covering the amount from the appellant in 
pursuance of the notice. The High Court 
dismissed the petition and this appeal, by 
certificate, is from that order. 


2. The appellant is a company regis- 
tered under the Companies Act and carries 
on~ business of manufacturing soda ash at 

- its factory at Dhrangadhra. The Bombay 
District Municipalities Act, 1901 hereinafter 
called the ‘Act’ was extended to the merged 
territories of Saurashtra including the area 
of Dhrangadhra Municipality from July 1, 
1949, by an Ordinance of the Saurashtra 
State. Thereafter, the Governor of Saurash- 
tra issued Ordinance No. 47, dated August 
27, 1949, called the Saurashtre Terminal 
Tax and Octroi Ordinance, 1949, hereinafter 
called the ‘Ordinance’. Under clause 4 of 
the Ordinance, the State Government fram- 
ed Octroi Rules in 1949, hereinafter called 
the ‘Rules’. By the. inclusion of Dhrangadhra 
town in the schedule, octroi was being levi- 
ed by the Government under the aforesaid 
Rules. within the Municipality. On Novem- 
ber 29, 1952, the petitioner filed a writ peti- 
tion in the Saurashtra High Court claiming 
total exemption from payment of octroi on 
the basis of an agreement between the ap- 
pellant and the erstwhile ruler of Dhranga~ 
dhra State. That writ petition was dismissed 
by the High Court on September 20, 1951, 
and the appellant filed an appeal to this 
Court on the basis of a certificate grant- 
ed by the High Court. During the pendency 
of the appeal before this Court, the Munici- 
pality had further increased the octroi by 50 
per cent with effect from July 1, 1953. The 
appeal pending before the Supreme Court 
was withdrawn in pursuance of an agree- 
ment between the appellant and the Munici- 
pality on September 26, 1960. The appel- 
lant paid octroi as per the revised rates till 
July 11, 1962. The appellant thereafter gave 
notice on September 8, 1962, asking the 
Municipality not to recover octroi at the said 
rate. On September 15, 1962, the Municipa- 
lity served a demand notice on the appellant 
directing the appellant to pay the balance of 
octroi amounting to Rs. 58,000/-. On Sep- 
tember 26, 1962, the appellant filed the pre- 
sent writ petition. 


3. The appellant had raised thres 
contentions before the High Court, namely, 
that the Rules conferred power only on the 
Government to levy and collect octroi and 
the Municipality had no power by means of 
rules made under clause 4 of the Ordinance 
to impose it; that the enhancement of octroi 
by 50 per cent from July 1, 1953 was illegal 
as the Rules have not been revised by the 
Government and, if the levy is considered as 
one imposed under the provisions of the Act, 
the procedure prescribed by the Act for levy 


ALERE 


of octroi had not been followed by the Muni- 
cipality; and that the threat to issue distress 
warrants in the demand notice for recovery 
of octroi was illegal as there was no provi- 
sion in the Rules for recovery of octroi by 
issue of distress warrant. 

å. The High Court considered these 


contentions and also the preliminary ques- : 


tion raised by the respondents, namely, that 
since the appellant had suppressed material 
facts in the writ petition, the petition ought 
to be dismissed for that reason alone and it 
came to the conclusion that there was no 
merit in the writ petition and dismissed it. 
In this Court, two broad contentions were 
raised on behalf of the appellant: (1) that 
the Rules did not authorise the municipality 
to impose octroi as the Rules only conferred 
that power upon the Government and (2) 
even if the municipality purported to act 
under the provisions of the Act as applied to 
Saurashtra, the procedure for levy of octroi 
had not been followed. 


5. To decide the first question, it is 
necessary to have an idea of the relevant pro- 
visions of the Ordinance. Clause 3 of the 
Ordinance provides that notwithstanding any- 
thing contained in any law, enactment op 
rules made thereunder in force in any of the 
covenanting States, Talukas or Estates, as res- 
pects matters dealt with in the Ordinance, on 
the date of coming into force of the Ordi- 
nance, the Government may impose any of 
the following taxes at such rates as may be 
prescribed in the cities and towns specified 
in Schedule I by a notification issued in that 
behalf from time to time by the Government: 

- “(a) an octroi on animals or goods, op 
both, brought within the octroi limits, for 
consumption, or use, or sale therein”. 


Clause 4 (1) states that the Government may, 
by notification in the official gazette, make, 
or may from time to time, alter or rescind 
rules for carrying out the provisions of the 
Ordinance. Sub-clause (2) of Clause 4 pro- 
vides that without prejudice to the generality 
of the foregoing provisions, such rules may 
provide (i) for fixing and alteration of the 
octroi limit of stations, (ii) for the exhibition 
of tables of octroi, (v) for refund of octroi, 
(vii) for the time at which and the mode in 
which such tax may be levied or recovered 
or shall be payable. Sub-clause (ix) provi- 


les: 
“(ix) designate the persons authorised to 
receive payments of any sums so leviable.” 


By Clause 9 the Government is directed to` 


maintain a separate fund in respect of monies 
received by it on account of any of the taxes 
specified in Clause 3 for every city or town 
or local area specified in the schedule. 


6. There is no dispute that Dhran- ` 


gadhra town was included in Schedule I by 
a notification dated December 12, 1949, with 
effect from December 26, 1949. Therefore, 
it is clear that the Government could impose 
octroi at such rates as may be prescribed 
within the municipality of Dhrangadhra. So 
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far as the imposition of octroi under the 
Ordinance is concerned, the Government 


alone has the power to impose it or prescribe 
its rate. The Municipality has no power 
under the Rules to alter the Rules imposing 
the levy so as to enhance it. The High Court 
was also of the view that the municipality 
had no power to impose or enhance the rate 
of octroi under the Rules. 

7. The resolution of the Municipa- 
jity enhancing the octroi runs: 

“The matter of budget was considered 

-and that the expenditure figures and the in- 
come figures were presented. Further the 
amount payable by the Municipality was also 
considered. It was resolved that due to ex- 
penses the present rate of octroi be increas- 
ed by 50%.” 
This would seem to indicate that the Muni- 
cipality purported to enhance the octroi under 
the Rules as actroi had already been levied 
under the Rules. 


8. The appellant contends that even 
if it be assumed that the levy of 150 per cent 
of octroi was under the provisions of the 
Act, the procedure prescribed for imposing 
octroi bad not been followed and, there- 
fore, the levy was bad. The respondent 
Municipality, on the other hand, submitted 
that the procedure prescribed by the Act for 
imposing octroi had been followed and, there- 
fore, the levy was valid under the Act. 


_ 9. Section 60 of the Act provides for 
the procedure to be followed for imposing a 
tax. Section 60 (a) (i) states that every muni- 
cipality, before imposing a tax shall select 
for the purpose one or other of the taxes 
specified in Section 59 and that section states 
that, subject to any special or general orders 
which the State Government may make in 
this behalf, any Municipality, after observing 
the preliminary procedure required by Sec- 
tion 60 and with the sanction of the appro- 
priate authority may impose, for the purpose 
of the Act, any of the taxes, namely: 


“59 (1) (iv): an octroi on animals or 
goods, or both, brought within the octroi 
limits for consumption, use or sale therein.” 
Section 60 (a) Gi) provides that every muni- 
cipality, before imposing a tax shall, by reso- 
Jution passed at a general meeting, prepare 
rules for the purposes of clause (i) of Sec- 
tion 46 prescribing the tax selected and shall 
by such resolution and in such rules specify: 


“Gii) the class or classes of persons or 
of property or of both which the Municipa- 
lity desire to make liable, and any exemp- 
tions which they desire to make; 

(v) the amount for which, or the rate at 
which it is desired to make such clauses lia- 
ble, etc., etc.” 

Section 46 (i) states: 

“46. Every Municipality shall, as soon as 
conveniently may be after the constitution 
thereof and subject to the provisions of Chap- 
ter , make and may from time to time 
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alter or rescind rules, but not so as to ren- 
dez them inconsistent with this Act, 


XX XX xx 
XX XX xx 

(i) prescribing, subject to the provisions 
of Chapter VII, the taxes to be levied in the 
municipal district for municipal purposes, the 
grounds on which exemptions are to be re- 
cognized, the conditions on which and the 
extent to which remissions may be granted, 
and the system on which refunds are to be 
allowed and paid, in respect of such taxes, 
and the limits of the charges or payments to 
be fixed in lieu of any tax under Section 71, 
and the times at which and the mode in 
which the same shall be levied or recovered 
or shall be payable, and prescribing the fees 
for notices demanding payments due on ac- 
count of any tax, and for the issue and exe- 
cution of warrants of distress, and the rates - 
to be charged for maintaining any livestock 
destrained, and designating the persons au- 
thorized to receive payment of any sums so 
Jeviable;” = 

10. The resolution passed by the 
Municipality would indicate that no rules as 
contemplated by Section 60 (a) (ii) were pass- 
ed by the municipality. Nor is there anything 
to show that the municipality adopted the 
Rules as the rules under Section 60 (a) (ii). 
It was argued on behalf of the respondent 
that there was incorporation of the Rules by 
reference in the resolution and so, the Rules 
passed under the Ordinance became the rules 
passed by the Municipality. We do not find 
our way to accept this contention. There is 
absolutely no reference in the resolution ‘to 
any rules having been passed, nor is there 
any reference in it to the Rules so that it 
might be said that the Rules were adopted 
as the rules to be passed by the Municipa- 
lity. Framing of rules is a mandatory re- 
quirement enjoined by Section 60 (a) (ii). 

11. After the resolution is passed and 
the rules framed, Section 60 (b) enjoins that 
the form of rules prepared with a notice in 
the form of Schedule A prefixed thereto shall 
be published. _ The form in Schedule A re- 
quires that objections to the rules should be 
invited. Whe publication in this case stated 
that Saurashtra municipal octroi rates and 
rules are shown at the municipal office and 
the octroi office. No objection was invited 
to the rules as required. Yhereafter the pro- 
posal to impose octroi at the enhanced rate 
was finalized. According to Section 60 (c) 
the rules have to be sent for the sanction of 
the Collector. Under Section 61, the Col- 
lector may, either sanction or refuse to sanc- 
tion the rules, or sanction the same with on 
without modification. The order of sanction 
by the Collector set out below says that by- 
laws have been sanctioned: 


“RESOLUTION 


_, rhe following bye-laws of the Dhran- 
gadhra Municipality are hereby sanctioned as 
per Sections 48-i and 61 of the Bombay 


District Municipality Act, 1901° which Act 
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has been adopted by the Government of Sau- 
rashtra. 

‘Bye-laws made by Dhrangadhra Muni- 
cipality for octroi. ’ 

The Dhrangadhra Chemical Works has 
taken objection against the rates shown in 
the aforesaid bye-laws by the Municipality 
and the Municipality has filed a suit to reco- 
ver the octroi from them. ‘Till the disposal 
of the said question through the said High 
Court or by any other means it appears pro- 
per to continue with the Chemical works the 
present dealings relating to the octroi. There- 
fore, the Dhrangadhra Municipality is direct- 
ed to continue the present position with the 
Chemical Works. 


These bye-laws will be deemed to have 
come into force from 1-7-1953.” 


The order of the Collector does not say that 
any rules have been sanctioned. 


12. That no rules have been framed 
under the Act is clear from the fact that the 
Municipality has not been able to produce 
them when the appellant asked for a copy of 
the same. The Municipality had then stated 
that “although no rules have been framed, 
the rules framed by tbe Government 
appear to have been adopted.” Sec- 
tion 62 of the Act provides that rules sanc- 
tioned under Section 61 shall be published by 
the Municipality in the district for which 
they are prescribed together with notice re- 
citing the sanction and the date and the 
serial number thereof, and the tax as pres- 
cribed by the rales so published shall, from 
a date which shall be specified in such notice 
and which shall not be less than one month 
from the publication of such notice, be im- 
posed accordingly. In this case, the publi- 
cation was as follows:— 


“Shri Samaharna Sahib of Jhalawad 
District by his letter of Surendranagar dated 
27-1-1954 bearing. No. L-SG 9-4 (1966) has 
sanctioned that the bye-law regarding in- 
crease in octroi rate at the amended rate will 
come into force from ist July, 1953.” 


Then the publication ‘went on to recite the 
resclution passed by the Municipality on 
March 30, 1953. The publication was made 
on March 1, 1954, and the tax was levied with 
effect from July 1, 1953. ‘This was clearly 
illegal as under Section 62, a date shall have 
to be specified which shall not be less than 
one month from the date of the publication. 
Section 75 provides that every municipality, 
when submitting for sanction a proposal for 
the imposition of octroi, shall submit there- 
with for sanction a draft of by-laws for the 
purpose- of clause (j) of Section 48 (1) after 
observing the requirements of sub-sections (2) 
and (3) of that section. No by-laws have 
been framed by the municipality as visualised 
by Section 48 (1) G). It would appear from 
the order of sanction by the Collector that 
by-laws have been submitted to him. It is 
said by the respondent-municipality that 
though no -bye-laws have been framed by it, 
it had adopted the by-laws framed by the 
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Government under Clause 4 of the Ordi- 
nance, namely, the “Adesha Patrika”. H 
the municipality adopted “Adesha Patrika” as 
its by-law under 
should have been published in accordance 
with Section 48 (2). It does not appear that 
the “Adesha Patrika” was published in ac- 
cordance with that sub-section. Sub-sec. (2) 
of Section 48 provides: 

“48 (2) Every Municipality shall, before 
making any by-law under this section, pub- 


Jish in such manner as shall in their opinion 


be sufficient for the information of the per- 
sons likely to be affected thereby, a draft of 
the proposed by-law, together with a notice 
specifying a date on or after which the draft 
will be taken into consideration and shall, 
before making the by-law receive and consi-~ 
der any objection or suggestion with respect 
to the draft which may be made in writing 
by any person before the date so specified.” 

13. This Court has held in Munici- 
pal Council, Khurai v. Kamal Kumar, (1965) 
2 SCR 653 = (AIR 1965 SC 1321) that fail- 
ure to comply with any mandatory provision 
prescribing the procedure for imposing a tax 
would vitiate the tax. A minor or trivial de- 
viation from the procedure to be complied 
with might not be considered as fatal (see 
Raza Buland Sugar Co. Ltd. v. Municipal 
Board, Rampur, (1965) 1 SCR 970 = (AIR 
1965 SC 895)). 


14. We do not think that the manda- 
tory provisions of Sections 60 to 62 for im- 
posing a tax have been complied with in this 
case. Therefore, we hold that the imposition 
of the tax was ilegal. : 


15. On behalf of the respondent it 
was submitted that the appellant was estop- 
ped from questioning the validity of the tax 
as it obtained benefit under the agreement 
dated September 26, 1960, and, therefore, the 
discretion of the High Court was rightly 
exercised by dismissing the petition. The res- 
pondent further submitted that the appellant 
was aware of the illegality of tbe levy in 
1953 and that with open eyes it entered into 
the agreement with the municipality, under- 
taking to pay tax at the rate in vogue on 
July 1, 1953, and, in consideration thereof, 
the municipality agreed not to enhance the 
tax for a period of one year; and so, the ap- 
pellant cannot be allowed to challenge the 
legality of the tax. We do not think that 
there is any substance in these contentions. 
There was no agreement to pay the tax waiv- 
ing the illegality , attaching to it. There is 
also nothing to show that the appellant was 
aware of the illegality in the imposition of 
the tax and that it waived the illegality with 
full knowledge of it. Part of the considera- 
tion for the agreement by the appellant to 
pay the tax at the rate in vogue in 1953 was 
that the municipality will not increase the tax 


for a period of one year as far as the 
appellant was concerned. There could 
be no valid agreement by a municipa- 


lity, which is a political sub-division of the 
State that it will not collect a tax from a 


Section 48 (1) G), thath 
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particular person which it is authorized by 
the statute to collect from all (see Mathra 
Parshad & Sons v. State of Punjab, 13 STC 
180 = (AIR 1962 SC 745) ). If the agreement 
is treated as a representation by the appel- 
lant that it will pay the tax at the rate in 
vogue in 1953, the municipality did not suffer 
any detriment by acting on the faith of it. 
The appellant did not also derive any bene- 
fit under the agreement as the municipality 


never increased the rate of tax with respect _ 


to any class of persons in the municipality. 
6. It was argued on behalf of the 
municipality that Section 167 of the Act has 
fixed a period of six months for a suit 
against the municipality and as the appellant 
had not come within that period before the 
High Court, the High Court was justified in 
refusing to issue the writ. It was further 
submitted that even in the matter of enforce- 
ment of a fundamental right, acquiescence or 
delay would be a bar and, therefore, the 
writ petition of the appellant challenging the 
validity of the tax on the ground that it vio- 
lated its fundamental right was rightly dis- 
missed by the High Court. The decisions iv 
Nainsukh Das v. The State of Uttar Pradesh, 
(1953) SCR 1184-86 = (AIR 1953 SC 384), 
The Moon Mills v. Industrial Court, Bom- 
bay, AIR 1967 SC 1450 at p. 1454, Tilok- 
chand Motichand v. H. B. Munshi, (1969) 2 
SCR 824 = (AIR 1970 SC 898) and State 
of Assam v. Amalgamated Tea Estates Co. 
Ltd., ATR 1970 SC 2072 were referred to in 
this connection. All these rulings are of no 
assistance to the respondent for the simple 
reason that the appellant was challenging the 
demand notice dated September 15, 1962, by 
jts writ petition filed on September 26, 1962. 
Merely because the municipality has passed 
the resolution in 1953 for imposing the tax 
and the appellant was paying the tax for 
some time would not preclude the appellant 
from challenging the validity of the tax when 
the demand notice was issued. As we said, 
there are no circumstances in this case to 
show that the appellant waived the illegality 
attaching to the imposition of the tax. 


17. The High Court discussed in 
detail the preliminary objection raised by the 
respondent that the writ petition should be 
summarily dismissed on the ground that the 
appellant has omitted to refer in the writ 
petition to the agreement dated September 26, 
1960, and thus suppressed a material fact 
from the Court., The High Court, after hav- 
ing found that the petition was liable to be 
dismissed on the ground that the appellant 
has suppressed a material fact, nevertheless, 
chose to pass upon the contentions of the 
appellant on merits instead of disposing of 
the petition on its finding on the preliminary 
objection. The High Court, having entered 
into the merits of the case and disposed it 
of on that basis, we do not think it neces- 
sary to consider at length the merit of the 
preliminary objection. Suffice it to say that 
it does not appear to us that omission to 
refer to the agreement dated September 26, 


State of T. N. v. B. S. O. S. & D. Co. 
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1960, can be characterized as suppression of 
a material fact in view of the nature of the 
relief claimed in the writ petition. 


18. The appellant can take just ex- 
ception only to the extent of one-third of the 
amount shown in the demand notice as that 
alone represents the 50 per cent increase. In‘ 
the result, we quash the demand notice to 
the extent of the 50 per cent increase. 

19. The question whether the rest of 
the tax can be realised under the provisions 
of the Rules by issue of distress warrant does 
not arise for consideration in this proceeding, 
The appellant will be free to question the 
legality of any distress warrant if and when 
it is issued. The appeal is allowed to the 
extent indicated above and it is dismissed in 
other respects. In the circumstances we 
make no order as to costs. 


Appeal allowed. 





‘AIR 1973 SUPREME COURT 1045 ' 
(V 60 C 230) = 


1973 TAX. L. R. 1739 


` (From: Madras: (1968) 21 STC 227) 
K. S. HEGDE, P. JAGANMOHAN REDDY 
AND H. R. KHANNA, JJ. 

State of Tamil Nadu, Appellant v. 1. 
M/s. Burmah Shell Oil Storage & Distribut- 
ing Co. of India, Ltd., (In C. A. No. 2119 
of 1969), 2. M/s. Esso Standard Eastern Ine, 
Madras, Gn C. A. No. 2120 of 1969), Res- 
pondents. 

Civil Appeals Nos. 2119 and 2120 of 
1969, D/- 10-10-1972. 

Index Note: — (A) Madras General 
Sales Tax Act (1 of 1959), Ssctions 2 (d), 2 
(e) 2 (œ) (as amended in 1964) — 1964 
amendment has no retrospective operation — 
Transactions covered by 1959 Act prior to 
its amendment in 1964 — Sales by Oil Com- 
pany of advertisement materials at cost price 
or less tham cost price; Canteen sales and 
periodical sale of scrap such as oil drums, 
rubber hoses, jerry cans, rims, unserviceable 
pipe fittings and old furniture are not liable 


-to Sales Tax — 21 STC 227, Affirmed, ATR 


1867 SC 1066, Followed. (Paras 3, 4) 


Index Note: — (8) Madras General 
Sales Tax Act (1 of 1959), Section 2 (d) (as 
amended in 1964) — Assessee Oil Company 
— Sale by assessee of scrap, sale of adver- 
tisement materials and canteen sales being 
connected with the business of the assessee, 
is liable to Sales tax — Motive to make gain 
or profit is immaterial. 21 STC 227, Revers- 


Brief Note: — (B) Under the definition 
of “business” even commercial transactions 
carried on without a motive to make gain of 
profit, or whether or not any profit accrues 
from such activity are included in that defi- 
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nition. The amended sub-clause (ii) also in- 
cludes with that definition transaction in con- 
nection with or incidental or anciliary to such 
trade, manufacture or adventure or concern. 
The words “such” in the second sub-clause 
imports by reference the definition in sub- 
clause @ into that of sub-clause (ii). 


The assessee being an oil company has 
to use oil drums, hose pipes, jerry cans etc. 
as part of its trading activity and any sale 
of these unserviceable goods as scrap is a 
transaction connected with its trade or com- 
merce. As the scrap sold is certainly con- 
nected with the business of the company the 
turnover in respect of this commodity is lia- 
ble to tax. It cannot also be said that the 
turnover in respect of the sale of the assess- 
ee’s advertisement material at cost price or 
less than cost price is not connected with 
the business of the assessee. Calendars, wal- 
jets and key chains are all given by the dea- 
lers to its customers for purposes of main- 
taining and increasing the sales of the pro- 
ducts of the assessee and is therefore connect- 
ed with the business. So also the canteen 
sales are also liable to sales tax. The canteen 
sales would be exempt under G. O. 2238 of 
1-9-1964 only if it is established that the as- 
sessee has subsidised at least 25% of the 
total expenses in running the canteen and as 
such complied with the terms and condi- 
tions of that G. O. 21 STC 227, Reversed, 
(1967) 20 STC 287 (Mad), Overruled, 1942 


Tax LR 1641 (Andh Pra), Approved: AIR 
1967 SC 1066, Explained. (Paras 5, 6, 7, 8) 
Cases Referred: Chronological ' Paras 


AIR 1972 SC 1148 = 29 STC 290, 

State of Tamil Nadu v. Thirumagal 

Mills Ltd 3 
1972 TAX ‘LR 1641 = 30 STC 26 
(Andh Pra),- Hyderabad Asbestos 

Cement Products Ltd. v. State of 


Andhra Pradesh 5, 6 
AIR 1971 SC 2405 = 28 STC 700, 
pnt! nee Madras v. Jayaraj Nadar 3 


a570 37 STC 42 (Andh Pra), A 
State Road Transport Corpn. v. Cue 
mercial Tax Officer 

‘AIR 1967 SC 1066 = 19 STC 1, State 
of Gujarat v. Raipur Manufacturing 


Co. Ltd. 3, 6 
(1967) 20 STC 287 = (1967) 2 Mad 

LJ 363, Dy. Commr. of Commercial 

Taxes v. Thirumagal Mills Ltd. 1,5 


Mr. P. Ram Reddy, Sr. Advocate (Mr. 
A. V. Rangam and Miss A. Subhashini Advo- 
cates, with him), for Appellants (in both the 


appeal): Mr. W. A. Ramachandran Advocate - 


A. No. 2119 of 69) and Mr. S. T. 
Desai, Sr. Advocate, (Mrs. A. K. Varma, 
Advocate of M/s. J. B. are and Co. 
Advocates with him), Un C. A. No. 2120 of 
69), for Respondents. 
The following Judgment of the Court 
was delivered by 
JAGANMOHAN REDDY, J-:— These 
are two appeals by special leave against the 


State of T, N. v. B. S. O. S. & D. Co. (J. Reddy J) 
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judgment of the Madras High Court. In Ap- 
peal No. 2119/69 the chargeability to sales 
tax under the Madras General Sales Tax Act 
1959 (hereinafter called the ‘Act’) as amend- 
ed by Acts of 1961 and 1964 in respect of (1) 
advertisement materials (2) canteen sales (3) 
sale of scrap and (4) penalty have to te con- 
sidered, while-in Appeal No. 2120/1969 only 
the sales tax levied in respect of sale of scrap 
and penalty has been challenged. The res- 
pondents are oil companies and it appears in 
the first of the appeals the respondent under 
the Factories Act had to supply tea and edi- 
bles to its workmen for the canteen establish- 
ed by it. It also supplies to its agents at cost 
price or less than the cost price advertisement 
materials such as calendars, purses and key 
chains. Both the respondents also sell as scrap 
periodically unserviceable oil drums, rubber 
hoses, jerry cans. rims, unserviceable 
Pipe fittings and old furniture. The 
amount of turnover in respect of ‘each of 
the items in the respective appeals is not 
relevant. but what is relevant is that in 
both the appeals the year 1964-1985 for 
which assessment is made on the turn- 
over of sales is divided into two perts (i) 
st April to 31st August, 1964 and (ii) Ist 
September, 1964 to 31st March, 1965. the 
first part being governed by the 1959 Act 
while the second part is chargeable under 
the Act after its amendment in 1964. The 
definition of business, casual trader and 
dealer before and after the amendment is 
different and the question is. whether 
under the amended definition of the said 
terms on and after 1964 Act attracts sales 
tax on the above transactions. In the High 
Court is was contended that the Tribunal 
was wrong in holding that sales of publi- 
city materials were chargeable to sales 
tax on the ground that (a) there was no 
sale at all by the assessee in the true 
Sense and (b) even if there was it was 
not as a dealer. The High Court dealt 
with the latter aspect holding that the 
object of the respondent is not shown to 
be to engage fitself in trade or commerce 
of publicity materials, and though it mav 
be that the distribution of the publicity 
materials to the distributors is connected 
with the business of the assessee that 
will not be sufficient to make it a trade 
or an activity in a commercial sense. In 
this view it held that it was nof a dealer 
nor is its business carried on as a dealer. 
The High Court also held that the .sale 
of scrap and canteen sales were not liable 
to tax following its earlier judgment in 
Dy. Commr. of Commercial Taxes v. 
jae -Milis Ltd., (1967) 20 STC 287 
(Miaa). 


Z. If may be mentioned that in 
the original Act viz.. the Madras Sales 
Tax Act. 1939 ‘dealer’ was defined as 
meaning any person who carried on the 
business of buving and selling goods. In 


1973 


that Act there was no definition of a 
casual dealer nor of business. The 1959 
Act defined these terms for the first time 
and by the Amending Act of 1964 the 
definition of business was substituted so 
as to do away with motive for making pro- 


- (Contd. in Col. 2) 


1959 Act ° 
Section 2 (d) “business” 
any trade, commerce or manufacture 
or any adventure or concern in the 
nature of trade, commerce or manu- 
facture, whether or not any profit ac- 
crues from such trade. commerce, 
manufacture, adventure or concern: 


(e) “Casual trader” means a person 
who has, whether as principal. agent. or 
in any other capacity. occasional transac- 
tions of a business nature involving cash, 


r 


t 


includes (i) - 
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fit or the making of profit as elements 
in determining what constitutes a busis 
ness. Even the definition of casual trader 
in the 1959 Act was substituted by the 
Amending Act in 1961. These definitions 
are given below one against the other for 
facility of comparison:— 


ara the 1961 and 1964 Amendment 
ct. 


Section 2 (d) “business” includes 
(i) any trade, commerce or manus 
facture or any adventure or concern 
in the nature of trade, commerce or 
manufacture whether or not such 
trade, commerce, manufacture, ad- 
venture or concern is ‘carried on 
with a motive to make gain or pro~ 
fit and whether or not any profit ac- 
crues from such trade, commerce, 


or for deferred payment. or for commis- manufacture, adventure of concerns 

sion, remuneration, or other valuable and ' 

consideration: Gi) any transaction in connection 
(£) “dealer” means any person who With, or incidental or ancillary to 

carries on the business of buying. sell- such trade. commerce. manufacture, 


ing supplying or distributing goods. 
directly or otherwise, whether for cash 
or for deferred payment, or for com- 
mission, remuneration or other valu- 
able consideration. and includes 

Eh EEEREN uides soka 
Gi) a casual traders 


Pr 


3. At the outset the Iearned advo- 
tate for the appellant did not press the 
contention in respect of the penalty hav- 
ing regard to the decision of this Court 
in State of Madras v. Javarai Nadar & 
Sons, 28 STC 700 = (AIR 1971 SC 2405). 
In so far as the business turnover for the 
first part of the assessable vear 1964-65 
is concerned it is not denied that the Act 
of 1959 prior to its amendment in 1964 
is applicable. The contention that the 1964 
amendment has retrospective operation 
was negatived in State of Tamil Nadu 
v. Thirumagal Mills Ltd.. 29 STC 
290 (AIR 1972 SC 1148) but be- 
fore this judgment was rendered that 
the Sales Tax Tribunal had held that 


adventure or concern.” 


“(e) “Casual trader” means a person 
who has. whether as principal. agent 
or in any other capacity occasional 
transactions of a business nature in- 
volving the buving. selling. supply 
or distribution of goods in the State, 
whether for cash, or for deferred pav- 
ment or for commission, remunera~ 
tion or other valuable consideration, 
and who does not reside or has no 
oo place of business within the 
e; 


(g) “dealer” means any person who 
carries on the business of buving sell- 
ing. supplying or distributing goods. 
directly or otherwise, whether for 
cash, or for deferred pavment. or 
for commission, remuneration. or 
other valuable consideration. and ins 
cludes 


@ weevncanascene Pre rrririy: | 
Gi) a casual trader; 


that part of the assessment Is also covera 
ed by the 1964 amendment. But the learn~ 
ed advocate for the appellant nonetheless 
Submits that even under the 1959 Act be- 
fore its amendment to transactions which 
are incidental or ancillarv to trade or 
commerce whether or not profit has been 
made, are liable to tax. This contention 
was clearly negatived in State of Guiarat 
v. Raipur Manufacturing Co. Ltd: 19 STC 
1 = (AIR 1967 SC 1066). In this case 
which was under the Bombay Sales Tax 
Act, 1953 where’ the definition of a dealer 
under Section 2 (6) is in pari materia 
with Section 2 (g), the disposal bv a com- 
pany carrving on the businéss:of manu- 
facturing and selling cotton textiles of its 
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miscellaneous old and ~ discarded items 
such as cans. boxes. cotton ropes. rags etc: 
was held by this Court not to be carrv- 
ing on the business of selling these items 
of goods. It further stated that from the 
fact that the sales of these items were 
frequent and their volume was large it 
cannot be presumed that when the goods 
were acquired there was an intention to 
carry on the business in those discarded 
materials, nor are the discarded goods, bv- 
products or subsidiary products of or aris- 
ing in the course of manufacturing pro- 
cess. Shah. J. who spoke for the Court 
observed at pages 7-8. 

“But the auestion is of intention to 
carry on business of selling anv particu- 
lar class of goods. Undoubtedly from the 
frequency. volume. continuity and re- 
gularitv of transactions carried on with 
a profit-motive. an inference that it was 
intended to carry on business in the 
commodity may arise. But it does not 
arise merely because. the price received 
by sale of discarded goods enters the ac- 
counts of the trader and may on an over- 
all view enhance his total profit, or in~ 
directly reduce the costs of production of 
goods in the business of selling in which 
he is engaged. An attempt to realize price 
by sale of surplus unserviceable or discard- 
ed goods does not necessarily lead to an 
inference that business is intended to be 
carried on in those goods. and the fact 
that unserviceable goods are sold and not 
stored so that badly needed space is avail- 
able for the business of the assessee also 
does not lead to inference that business 
is intended to be carried on in selling 
those goods.” 

4. The contention on behalf of 
the State in respect of the first part of 
the turnover for 1964-65 therefore fails. 


5e With respect of the second part 
ef the turnover the auestion whether the 
amendments in 1964 to the definition of 
“business” and “casual trader” are direct~ 
ly applicable has to be considered. It will 
be observed that under the definition of 
“business” even commercial transactions 
carried on without a motive to make gain 
or profit. or whether or not anv profit ac- 
crues from such activity are included in 
that definition. The amended sub-clause 
(ii) also includes with that definition 


transaction in connection with or inciden- | 


tal or ancillary to such trade. manufacture 
or adventure or concern. The auestion is. 
whether the word “such” in sub-clause (il) 
of clause (d) of Section 2 refers to the 
trade etc, defined in sub-cl. (i). It- was 
contended before the Madras High Court 
that it is not so and that incidental or 
ancillary activity must partake the nature 
of business in its generic sense. In (1967) 
20 STC 287 (Mad) (supra) a Bench of that 
Court had held that notwithstanding the 
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amendment the presence or absence of 
profit wili not make any difference. Ac- 
cording to it what has to be considered 
is that the activity should be of a com- 
mercial character and in the course of 
trade or commerce and accordingly the 
definition of “business” in the second 
clause was still one invested wth com- 
mercial character inasmuch as the refer~ 
ence was to “any transaction in connec- 
tion with or incidental or ancillarv to anv 
trade, commerce, manufacture. adventure 
or concern”, It was observed that unless 
the transaction is connected with trade 
that is to say, it has something to do with 
trade or has the incidence or elements of 
trade or commerce it will not come with- 
in definition. The Court observed: 


“The words ‘in connection with or 
incidental or ancillary to’ in the second 
part of the definition of “business” in 
our opinion. still preserve or retain the 
requisite that the transaction should be 
in the course of business understood in a 
commercial sense. The intention of Mad-~. 
ras Act 15 of 1964 does not appear to be 
to bring into the tax net a transaction of 
sale or purchase which is not of a com- 
mercial character.” In this view it held 
that the fair price shop which the 
assessee a spinning . mill manufacturing 
cotton varn. had opened to make 
available to its workmen sale of com~ 
modities at fair prices could not be 
said to be carrving on the business cf sell- 
ing commodities in the fair price shop in 
a trade or commercial sense even if pro- 
fit accrued to it and it was therefore 
with reference to the fair price shop. not 
a dealer within the meaning of the Act, 
This decision does not take note of the 
word “such” in the second sub-clause 
which in our view imports by reference 
the definition in sub-clause (i) into that 
of sub-clause (ii. A similar question came 
up for consideration before the Andhra 
Pradesh High Court on the analogous pro- 
visions of the Andhra Pradesh .General 
Sales Tax Act in Hyderabad Asbestos 
Cement Products Ltd. v. State of Andhra 
Pradesh, 30 STC 26 = (1972) Tax LR 
1641 (Andh Pra). In that case the assessee 
company maintained a canteen for ‘the 
use of workers in compliance with the 
provisions of the Factories Act. 1948 and 
the rules made thereunder. The question 
was whether the turnover relating to the 
supplies of food and drink to the workers 
at the canteen could be charged to sales 
tax under the Andhra Pradesh General 
Sales Tax Act, 1967. The assessee con- 
tended that it was compelled by statute 
to provide and maintain a canteen for 
use of workers. that the cantéen was not 
run with a profit motive, as such it could not 
be said that there were any sales when food 
and drink were supplied to the workers at the 
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‘canteen and that even if profit motive was 
not an ingredient of ‘business’ it must be 
established that the assessee intended to do 
business in food and drink before it could 
be subjected to'the levy of sales tax. The 
court held that in view of the definition of 
“business” as amended by the Amendment 
Act of 1966, proof of profit motive is un- 
necessary to constitute business and that the 
transaction of supply of food and drink to 
the workmen in the ‘canteen maintained by 
the assessee, in pursuance of the Factories 
Act and the Rules, were sales and constitut- 
ed business for the purpose of the Act. 
Dealing with the case of (1967) 20 STC 287 
(Mad) (supra) the learned Judges said that 
they were unable to agree with that case as 
the Madras High Court had not paid suffi- 
cient attention to the word “such” occurring 
in the second part of the definition which 
according to them obviously referred to the 
“trade, commerce, manufacture, adventure 
or concern” mentioned in the first part of 
the definition, that is to say, “trade, com- 
merce, manufacture, adventure or concern” 
of which a motive to make gain or profit is 
not an essential requisite, nor was it permis- 
sible to hold that there was no “business” in 
the commercial sense of ‘business’ with a 
motive to make profit, when such motive 
has been expressly declared unnecessary by 
the Legislature. In their view under both 
parts of the definition profit-motive is now 
immaterial and the concept of business in 
respect of matters falling under Section 2 (d) 
Gii) in the commercial sense put forward and 
accepted in the earlier cases must be aban- 
doned. We think the view adopted by the 
Andhra Pradesh High Court is in consonance 
with our own reading of the section which 
we have indicated earlier. 


6. The learned advocate for the res- 
pondent in the second of the appeals con- 
tended that the very two learned Judges of 
the Andhra Pradesh High Court had earlier 
rendered a decision in A. P. State Road 
Transport Corpn. v. Commercial Tax Officer, 
(1971) 27 STC 42 (Andh Pra), which is in 
conflict with the Hyderabad Asbestos Cement 
Products Ltd. case, (1972) 30 STC 26 (Andh 
Pra) and in the latter case the former case 
was neither referred to nor distinguished by 
them. We think that this comment is the re- 
sult of an insufficient appreciation of what 
was decided in the former case because there- 
in the assessee was not a dealer and conse- 
quently a seller of scrapped vehicles and other 
scrap was not liable to be assessed. It was 
pointed out at the very outset that in view 
of the pronouncements of the Supreme Court, 
the A. P. State Road Transport Corpora- 
tion which is primarily constituted to provide 
an efficient, adequate, economical and pro- 
perly co-ordinated system of road transport 
service could not be held to be a dealer car- 
rying on the business in old and scrapped 
vehicles and other scrap and it could not be 
assessed to sales tax. The Commercial Tax 
Officer was not, therefore, right in holding 
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that the assessee corporation was a dealer. 
The chargeable section, viz., Section 3 makes 
every dealer liable to pay tax in respect of 
the turnover for the year and consequently 
the assessee not being a dealer cannot be as- 
sessed to tax under the Act. The sale of 
scrap in these appeals which as we have said 


earlier, consisted of spoiled drums, hose 
pipes etc. were all held to be connected 
with the business of the company. This 


finding is a finding of fact but even other- 
wise the very nature of the particular scrap 
prima facie would indicate that they are 
connected with the business of the company. 
The assessee being an oil company has to 
use oil drums, hose pipes, jerry cans etc. 
as part of its trading activity and any sale 
of these unserviceable goods as scrap is a 
transaction connected with its trade or com- 
merce. It is contended by the respondent 
that in 19 STC 1 = (AIR 1967 SC 1066) 
(supra) this Court had observed at p. 9 that 
the miscellaneous, old and discarded items 
such as stores, machinery, iron scrap, cans, 
boxes, cotton ropes, rags etc., were held to 
be not part of or incidental to the main 
business of selling textiles. This contention 
in our view does not take into account the 
context in which that finding had been 
given. In that case, as already pointed out, 
what was held under the analogous Bombay 
Sales Tax Act which was similar to that 
under the Madras Sales Tax Act prior to 
its amendment in 1964, the sale of scrap 
does not necessarily lead to an inference 
that business which was an element in deter- 
mining the liability of the dealer for the 
turnover in such goods was intended to be 
carried on in those goods, This Court had 
observed, it cannot be presumed, that when 
the goods were acquired there was an, inten- 
tion to carry on business in those distarded 
material nor are the discarded goods by- 
products or subsidiary products or are pro- 
duced in the course of manufacturing pro- 
cess; that they are either fixed assets of the 
company or are goods which are incidental 
to the acquisition or use of stores or com- 
modities consumed in the factory and that 
when these go into the profit and loss ac- 
count of the business and may indirectly 
be said to reduce the cost of production of 
the principal item, the disposal of those 
goods on the account cannot be said to be 
part of or incidental to the main business 
of selling textiles. As the scrap in that case 
was not held to be incidental to the acqui- 
sition or use of stores or commodities con- 
sumed in the factory, the turnover was not 
included but in the case of caustic liquor. 
which is regularly and continuously accu- 
mulated in the tanks in the process of mer- 
cerisation of cloth, this Court held that that 
being a waste material it has still a market 
amongst other manufacturers or launders 
as by-products or subsidiary products in the 
course of manufacture, and the sale thereof 
is incidental to the business of the com- 
pany. : 


` 
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7. In the view we hold the scrap 
sold is certainly connected with the business 
of the company and the turnover in respect 
of this commodity is liable to tax. It can- 
not also be said that the turnover in respect 
of the sale of the assessee’s advertisement 
material at cost price or less than cost price 
is not connected with the business of the 
assessee. Calendars, wallets and key chains 
are ali given by the dealers to their customers 
for purposes of maintaining and increasing 
the sales of the products of the assessee and 
is therefore connected with the business. 
What the assessee is-doing is to facilitate 
the dealers to acquire at their cost such ad- 
vertising materials of a uniform type ap- 
proved by the assessee company which in- 
stead of allowing each of them to have 
these separately printed or manufactured, 
itself undertook to do so and supplied them 
to its dealers. The supply of such material 
is in our view being connected with the busi- 
ness is liable to be included in the turnover 
of the assessee. 

8. It is pointed out by the learned 
advocate for the respondent in the first of 
the appeals that under G. O. 2238 dated 1st 
September, 1964 the canteen sales are ex- 
empt and notwithstanding the fact that the 
assessee in that appeal has complied with 
the terms and conditions of that G. O. the 
canteen sales have not been excluded. The 
G. O. to which reference it made is in the 
following terms:— 


“IM No. 336 of 1964.— In exercise of 
the powers conferred by Section 17 of the 
Madras General Sales Tax Act, 1959 (Mad- 
ras Act I of 1959), the Governor of Madras 
hereby exempts, with effect on and from 
the ist September, 1964, the tax payable 
under ‘the said Act, on the sales by all can- 
teens run by an employer or by the em- 
ployees on co-operative basis on behalf of 
the employer, under a statutory obligation 
without profit motive, provided that the 
employer subsidises at least twenty-five per 
cent of the total expenses incurred in run- 
ning the canteen.” 


Under this G. O. what has to be establish- 
ed is that the assessee has subsidised at least 
25 per cent of the total expenses in running 
the canteen. The Sales Tax Officer disallow- 
ed this amount because the assessee had not 
produced the accounts. the memorandum 
of appeal to the Appellate Assistant Com- 
missioner the assessee characterised this 
statement as unfair as the Commercial Tax 
Officer was invited to state what other re- 
cords he required but he did not raise this 
‘point during the checking of the accounts. 
In support of this grievance a letter of the 
assessee’s advocate to the officer was refer- 
red. In that letter it was stated that out of 
the turnover of Rs. 35,974.96 in respect of 
the canteen sales, the assessee had supplied 
free tea to the staff of the value of Rupees 
13,740.37. It, was further mentioned in that 
letter that the assessee bears the expenses 
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towards salaries and amenities provided for 
the employees in the canteen as also the 
electric charges and corporation taxes. It 
also provides free of charge all equipment 


“including furniture and fittings-and a rent 


free building for this canteen. It therefore 
prayed that the turnover be exempted undep 
the aforesaid G. O. Neither the Appellate 
Assistant Commissioner nor the Sales Tax 
Tribunal considered this aspect nor did the 
assessee pray for producing any evidence 
befcre them. We think as the assessce had 
sufficiently brought to the notice of the 
Sales Tax Officer its claim and was willing 
to produce accounts it should be permitted 
to do so. The Sales Tax Tribunal will give 
an opportunity to the assessee to produce 
evidence to show under the terms of G. O. 
2238 it is entitled to exemption from the 
turnover in respect of the canteen sales. 

9. In the result both the appeals are 
dismissed in respect of levy of penalty. They 
are partly allowed so far as they are related. 
to scrap in respect of the second period, 
1-9-64 to 31-3-65 and dismissed in respect 
of the Ist period, 1-4-64 to 31-8-64. In so 
far as appeal 2119 of 1969 is concerned 
it is also partly allowed in respect of the 
advertisement materials for the period 1-9- 
64 to 31-3-65 and dismissed in respect of 
the Ist period, 1-4-64 to 31-8-64 and with 
respect of canteen sales the appeal is dismissed 
in respect of the Ist period, 1-4-64 to 31-8- 
64 end allowed in respect of the second 
period 1-9-64 to 31-3-65 and the matter re- 
manded with the directions given above, 
There will be no order as to costs in both 


these appeals. ; 
Appeals partly allowed. 
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more re-settled and Iess re-settled on 
the basis of length of stay in this coun- 
try and selecting less re-settled for 
the limited seats reserved for them in 
educational institution is not violative 
of Art. 14. (Para 4) 

The Judgment of the Court was 
Gelivered by ? 

PALEKAR, J.-— These petitions 
under Art. 32 of the Constitution are fil- 
ed by Rita Kumar and Suresh Elwadhi 
complaining about discrimination under 
Article 14 of the Constitution. Both 
of them are repatriates from Burma, 
the former having come to India in 
January, 1965 and the latter in Oct- 
ober, 1964. Both are citizens of India 
and are qualified -for entry to 
the M.B.B.S. course. It appears 
that the Government of India in- 
troduced a scheme under which a 
certain number of seats in Gov- 
ernment Medical Colleges are re- 
served for pre-medical and M.B.B.S. 
courses for repatriates from Burma, 
Ceylon, Mozembique and new migrants 
from Bangla Desh. Pursuant to the 
scheme an advertisement was pub- 
lished on 3-6-1972 inviting appli- 
cations from qualified repatriates 
from the above areas in prescribed 
forms. Repatriates claiming reserva- 
tions of seats were required to produce 
a certificate. A note appended to the 
certificate is as follows: 

“Note: For the purpose of issuing 
the above certificate a bona fide re- 
patriate is defined below: 


_ “Repatriate”? means a person of 
{ndian origin who was ordinarily resi- 
dent in a foreign country, but who has 
come to India with the intention. of 
settling down in India permanently 
and has arrived in India—(a).~ In the 
case of persons coming from Burma 
on or after 1-6-1964.” 

Since both the petitioners had come 
from Burma after 1-6-1964 they were 
entitled to apply for the reserved seats. 
Whe petitioners applied for the reserv- 
ed seats but they were not selected. 
The petitioners made enquiries and 
found that while some of the respon- 
dents were less qualified on merits 
than the petitioners they were admit- 
ted to the reserved seats while the 
petitioners were not. Petitioner Rita 
Kumar had obtained an aggregate of 
64.3% marks and Suresh had obtained 
an aggregate of 62% — both being 
placed in the first division. Some of 


ooo 
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the respondents got a Tesser percentage 
of aggregate marks and hence it was 
contended that there has been discri- 
mination. 

2. The petitions were contested 
on behalf of the Government. It was 
pointed out in the counter-affidavit 
filed on behalf of the Government by 
ShriP, Mukhopadhyay, Under Secre- 
tary to the Government of India, Mi- 
nistry of Health & Family Planning. 
New Delhi that though it could not be 
denied that the petitioners were re- 
patriates from Burma, there. were 
other repatriates who had come to 
India more recently and therefore the 
latter cases had to be treated with grea- 
ter consideration, The number of seats 
at the disposal of the Government were 
limited and hence the Government had 
to make a choice between the migrants 
who have come recently and the migr- 
ants who had come comparatively ear- 
lier. In the opinion of the Government 
the more recent migrants required 
greater rehabilitation assistance and 
provision of facilities including faci- 
lities for medical education than those 
who had immigrated much earlier and 
since all the repatriates duly qualified 
could not be accommodated in the re- 
served seats, the Central Selection 
Committee had to draw the line some- 
where. According to the affidavit the 
Committee decided to set a time limit 
of five years. Thus the repatriates who ` 
came within five years prior to the 
selections were preferred to those who 
had been repatriated more than five 
years before the selection. Both the 
petitioners had migrated more than 
five years before the selection and, 
therefore, they were left out. 


_ 3 Tt is conceded before us that 
there are no statutory rules governing 
the matter. The question was left 
to the Central Selection Committee 
presided over by the Secretary of 
the Ministry of Health and Family 
Planning. At a meeting held on June 
30 and July 1, 1972 the Selection Com- 
mittee décided to make a selection 
from qualified candidates who arrived 
in India inside five years of the selec- 
tion and accordingly all the 27 reserv- 
ed seats were filled up. The petitioners 
could not be considered for these seats 
as they had migrated to India much 
earlier, 

A, TE is true that the petitioners 
are repatriates like some ef the res- 
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pondents but there is a difference be- 
tween the two categories as the peti- 
tioners had come to India earlier while 
the respondents had immigrated much 
later. The former were more re-settled 
than the latter and since the object of 
the rule creating reservations of seats 
was rehabilitation and re-settlement it 
cannot be said that the classification 
so made administratively had no rea- 
sonable nexus to the object in view. 
The respondent candidates were also 
repatriates though, it is true, they 
received a lesser percentage of aggre- 
gate marks than the petitioners. If 
both the categories had been placed in 
similar circumstances it would have 
been possible to urge that there has 
been discrimination. But since the peti- 
tioners and their families have been 
better settled and rehabilitated than 
the respondents and their families it 
was open to the Selection Committee 
to decide administratively how best 
the purpose of rehabilitation of repa- 
triates could be served. In our view, 
therefore. the discrimination is not in- 
valid and the petitions must fail. 


5. The petitions are dismissed. 
There shall be no order as to costs. 


Petitions dismissed. 
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Index Note: (A) U. P. Co-opera- 
tive Societies Rules (1968), R. 453 (1) 
(o) — Disqualification to be member 
of Committee of management—Bye- 
laws of Bulandshahr Federation, Bye- 
law No. 1 (Ta) — “Loan”, 


Brief Note: —- (A) Price of goods 
supplied by the Federation to its con- 
stituent member, a Co-operative Union, 
if outstanding does not constitute a 
“Loan” within bye-law No. 1 (Ta). 
Consequently a delegate of that Union 
cannot be declared to be disqualified 
to the office of the Director of the Fe- 
deration on that account. (Para 19) 
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Index Note: — (B) U. P. Co-opera- 
tive Societies Act (11 of 1966), S. 128 
Power to annul resolutions — Exercise 
of. (X-Ref: Section 118). 

Brief Note: — (B) Where (in view 
of wilful absence of the Secretary) the 
Chairman appointed an elected Direc~ 
tor to record the minutes ofa meeting, 
a resolution passed in such meeting 
cannot be annulled on the ground that 
the minutes of the meeting were not 
correctly recorded. Further S. 118 alsa 
protects the proceedings of the meet- 
ing. (Para 21} 

The Judgment of the Court was 
delivered by 

RAY, J.— The petitioner in this 
writ petition under Article 32 of the 
Constitution asks for quashing of 
orders of the respondent Deputy Regis- 
trar, Co-operative Societies. Meerut 
dated 2 May, 1972. 

2. By the said order dated 2 
May, 1972 the respondent Deputy 
Registrar removed Rajendra Singh, 
Yograj Singh and the petitioner Veer- 
pal Singh from the Board of Directors 
of the District Co-operative Federa~ 
tion, Bulandshahr referred to as the 
Bulandshahr Federation and declared 
them to be disqualified to the office of 
the Directors of the Bulandshahr Fede~ 
ration for a period of three years from 
the date of the order. 

3. Rajendra Singh, Yograj 
Singh and the petitioner Veerpal Singh 
were delegates from the Co-operative 
Unions of Jarcha, Raura and Uncha~ 
gaon respectively to the Bulandshahr 
Federation. 

4, The circumstances under 
which the aforesaid order came to be 
passed gye these according to the De- 
puty Registrar. There was an inspec~ 
tion in the month of February, 1971 
by the Deputy Registrar. Co-operative 
Societies, Uttar Pradesh about the con~ 
stitution. working and financial condi- 
tion of the Bulandshahr Federation. 
The Deputy Registrar found that the 
three constituent members of the Fe~ 
deration, viz., Sehkari Sangh Raura, 
Sehkari Sangh Jarcha and the Co- 
operative Union Unchagaon were de- 
faulters in respect of their dues to 
the Bulandshahr Federation, There- 
fore the delegates from these three 
constituent members at Raura, Jarcha 
and Unchagaon were not qualified to 
be elected as members of the Board 
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eration. The annual general meeting 
of the Bulandshahr Federation in spite 
of such disqualification of those three 
delegates elected them as Directors of 
the Bulandshahr Federation. The 
Federation in accordance with their 
resolution dated 3 April 1971 stated 
that the three constituent members at 
Raura, Jarcha and Unchagaon were 
not defaulters. The Deputy Registrar 
stated that if a member union was a 
defaulter such member-union was dis- 
qualified and the disqualification 
attached to the delegates of such a 
union. The Deputy Registrar gave the 
Federation notice under S. 38 (2) of 
the Uttar Pradesh Co-operative Soci- 
eties Act 1965 referred to as the Act 
to comply with the requirements in 
the inspection note. The Federation 
did not comply with the requirements 
indicated in the report of the inspec- 
tion note. The Deputy Registrar there- 
fore passed the said order dated 2 May, 
1972. 


5. It is necessary to refer to 
certain other events which took place 
prior to the passing of the said order. 
The Bulandshahr Federation held its 
annual general meeting on 20 March, 
1970. At the annual general meeting 
the committee of management was 
elected. The petitioner was elected one 
of the Directors constituting the com- 
mittee of management of the Buland~ 
shahr Federation. In the month of 
April 1970 the petitioner was unani- 
mously elected as Chairman of the 
Bulandshahr Federation. 


6. After the Deputy Registrar 
Cooperative Societies sent a copy of 
the inspection report dated 10 Febru~ 
ary 1971 the committee of manage- 
ment of the Bulandshahr Federation 
considered the inspection report at a 
meeting held on 3 April 1971. The 
petitioner Veerpal Singh, Rajendra 
Singh and Yograj Singh did not parti- 
cipate at the meeting inasmuch as the 
inspection note related to their alleged 
disqualification, The committee of 
management of the Bulandshahr Fe- 
deration recorded that Shri L. N. 
Batra, Sub-Divisional Magistrate, Khu~ 
rja as a Scrutiny Officer in his judg- 
ment dated 5 March 1970 in connection 
with the nomination papers of Yograj 
Singh, Rajendra Singh stated that they 
were not defaulters and they were 
competent for membership of 
the Board of Directors, The committee 
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of management of the Bulandshahr 
Federation further resolved that none 
of the three persons namely, the peti- 
tioner, Yograj Singh and Rajendra 
Singh had personally taken any loan 
from the Bulandshahr Federation nor 
had the constituent members viz.. the 
Unions at Jarcha, Raura and Uncha- 
gaon ever taken any loan from the 
Bulandshahr Federation. The Commit~ 
tee of Management therefore unani- 
mously decided that the petitioner, 
Yograj Singh and Rajendra Singh were 
not disqualified to be members of the 
committee of management of the Bul- 
andshahr Federation. The committee of 
management appointed a committee 
consisting of Yashpal Singh and Prah- 
lad Swarup for making enquiry in res- 
pect of amounts outstanding against 
the Unions at Jarcha, Raura and Un- 
chagaon as mentioned in the inspec~ 
tion note. 

7. The ` petitioner further al- 
Teges that on 10/15 July, 1971 the De- 
puty Registrar, Co-operative Societies 
in collusion with the outgoing Deputy 
Registrar obtained an order removing 
the petitioner under Section 38 of the 
Act from the directorship of the Fede- 
ration and also disqualifying him for 
a period of three years from holding 
any office under the Federation. The 
circumstances under which the order 
dated 10/15 July 1971 was passed were 
that the primary society at Unchagaon 
from which the petitioner was a dele~ 
gate to the Bulandshahr Federation 
was in arrears and the primary society 
at Unchagaon was asked to comply 
with the requirements of the Act and 
remove the arrears. The Bulandshahr 
Federation was also asked to secure 
compliance by the primary society 
with the provisions of the Act. Neither 
the Bulandshahr Federation nor the 
primary society at Unchagaon wiped 
out the arrears, Therefore, according to 
the Deputy Registrar, the petitioner 
was disqualified to be a delegate from 
the primary society at Unchagaon. 

8. Simultaneously with the re- 
moval of the petitioner from the 
committee of management of the 
Bulandshahr Federation, the De. 
puty Registrar passed similar orders 
for removal of Yograj Singh and Ra- 
jendra Singh from the committee of 
management of the Bulandshahr Fe- 
deration. Rajendra Singh and Yograj 
Singh were delegates from the Co- 
operative Unions at Jarcha ahd Raura 
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9. Yograj Singh thereafter 
made an application under Article 226 
of the Constitution before the Allaha- 
bad High Court and impeached the 
order dated 10/15 July, 1971 remov- 
ing him from the committee of miana- 
gement of the Bulandshahr Federa- 
tion, The High Court at Allahabad by 
its judgment dated 21 February. 1972 
quashed the order dated 10/15 July. 
1971 by which the Deputy Registrar 
had removed Yograj Singh from the 
committee of management. The High 
Court held that no individual notice 
had been given to Yograj Singh and 
further that the inspection note was 
not à notice to the Society within the 
meaning of section 38 (1) of the Act. 


10. In view of the decision of 
the Allahabad High Court the com- 


mittee of management of the Buland- . 


shahr Federation reinstated Yograj 
Singh, Rajendra Singh and the peti- 
tioner on 15 March, 1972. 

ii. On 20 March, 1972 the De- 
puty Registrar Cooperative Societies 
issued a notice to the Federation under 
Section 128 of the Act to annul the 
resolution of the Federation dated 15 
March, 1972 reinstating the petitioner, 
Yograj Singh and Rajendra Singh. 


‘ The Deputy Registrar on the same day 


issued another notice to the Bulandsh- 


- ahr Federation under Section 38 (1) of 


the Act to show cause as to why action 
for removal of the petitioner and Yog- 
raj Singh and Rajendra Singh on the 
basis of the delinquency indicated in 
the inspection note dated 10,February. 
1971 should not be taken. 


12. Whe petitioner on 24 March, 
1972 and again on 29 April, 1972 sent 
two communications to the Deputy 
Registrar, Cooperative Societies. These 
two communications were in answer to 
the notice dated 20 March, 1972 +o 
show cause as to why the resolution 
reinstating the petitioner, Yograj Singh 
and Rajendna Singh should not be 
annulled and also as to why they should 
not be removed. In the notice dated 


20 March 1972 for annulment of the 


proceedings of the committee of ma~ 
nagement of the Bulandshahr Federa- 
tion the Deputy Registrar alleged that 
the proceedings of the committee were 
not in accordance with the provisions 
of bye-law No. 10 (ch) and bye-law 
No. 11 of the registered bye-laws of 
the Federation, Therefore, the De- 
puty Registrar gave notice under Sec- 
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tion 12€ of the Act for annulment of 


the resolution. The petitioner in the 
answers dated 24 March, 1972 and 29 
April. 1972 stated that there was no 
violation of bye-laws. The petitioner 
further stated that the Secretary Tara 
Chand Sharma wilfully absented himm 
self from the meeting and was there- 
fore a disobedient Secretary who did 
not carry on the work under the sup- 
ervision and guidance of the Chairman. 
The petitioner further stated that the 
procedure at the meeting held on 15 
March. 1972 was lawful, The meeting 


‘was conducted by the acting Chairman 


Shri Ch Shahmal Singh who was em- 
powered under bye-law No. 10 to 
conduct the meeting. The proceedings 
of the meeting were recorded by an 
elected Director Shri Prahlad Swarup, 
Advocat2 who was duly appointed for 
that purpose. Section 118 of the Act 
was relisd on by the petitioner to con- 
tend thet no act of a committee of 
management shall be deemed to be in- 
valid by reason of any alleged defect 
in the appointment of an officer or on 
the ground that such officer was dis- 
qualified for such appointment or elec- 
tion. The petitioner alleged that the 
Bulandshahr Federation directed the 
Secretary Tara Chand Sharma‘on 10 
April 1672 to sumrnon the meeting of 
the committee of management of the 
Bulandshahr Federation to consider 
the pros and cons of the notice dated 
20 March, 1972 issued by the Deputy 
Registrar. The petitioner further alleg- 
ed that Tara Chand Sharma was act- 
ing under the directions of the Deputy 
Registra, Cooperative Societies. There- 
fore, the petitioner alleged that the 
Deputy Registrar was not competent 
and justified to annul the resolution of 
the committee of management of the 
Bulandshahr Federation at the meet- 
ing held on 15 March, 1972 under Sec~ 
tion 128 of the Act. 


13. With regard to the other 
notice deted 20 March 1972 under Sec- 
tion 38 cf the Act to show cause as to 
why the petitioner and the other two 
delegates from Jarcha and Raura 
should not be removed, the petitioner 
alleged that under Section 27 of the 
Act the Registrar has power to remove 
or expel a person from its member- 
ship of the society (a) if the person has 
ceased žo fulfil the qualifications 
required for membership or is disqua- 
lified to be a member under the Act. 
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or (b) if the person was admitted to 
the membership of the society in con- 
travention of the provisions of the Act 
or the rules or of the bye-laws of the 
society. 7 

14, The petitioner also referred 
to Rule 453 (1) (o) of the Uttar Pra- 
desh Cooperative Societies Rules 1968 
referred to as the Rules which provi- 
des that no person shall be eligible to 
be, or to continue as. a member of the 
committee of management of any co~ 
Operative society, if he is otherwise 
disqualified under any of the provi- 
sions of the Act or the rules or of the 
bye-laws of the society. 

15. Bye-law No, 1 (Ta) of the 
Bye-laws of the Federation provides 
that no person shall be eligible to be 
or continue as a member of the com-~ 
mittee of management if he, in respect 
of any loan or loans taken by him, is 
in default to the Federation or to any 
other society or the society he repre- 
sents is in default to the Federation for 
a period of at least six months. 

16. The allegations made by 
the Deputy Registrar were that the 
Sehkari Sanghs of Jarcha, Raura and 
Unchagaon were defaulters to the Fe~ 
deration for the sums of Rs. 4443.04. 
Rs. 877.43 and Rs. 515.35 respectively 
for a period exceeding six months as 
indicated in the inspection report dated 
10 February, 1971. 

17. The first question which 
arises flor consideration is whether the 
petitioner was a defaulter within the 
meaning of the Act or the bye-laws as 
alleged in the impeached order. The 
Secretary of the Federation wrote a 
letter dated 22 July, 1971 to the Assis~ 
tant Registrar, Cooperative Societies 
and stated that the three codperative 
Unions at Jarcha, Raura and Uncha- 
gaon owed money to the Federation 
in respect of supplies of fertilisers by 


the Federation to those three Unions., 


The Secretary of the Federation also 
gave a certificate that none of the 
three cooperative Unions at Jarcha, 
Raura and Unchagaon ever took any 
loan from the Federation. The peti- 
tioner and the other two persons who 
were delegates from the three ca- 
operative Unions did not owe any 
money whatever to the cooperative 
Unions or to the Federation. 

` 18, The Federation is a Dis- 
trict Cooperative Federation within 
the meaning of Rule 2 (o). That rule 
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states that a District Cooperative Fe- 
deration means a Central society 
which inter alia is not a credit society. 
A credit society is defined in Rule 2 
(h) to mean a society which has as its 
primary object the raising of funds to 
be lent to its members. Rule 453 in 
sub-section (Rule ?) (1) clause (o) states 
that if a- person is disqualified under 
the provisions of the Act or the rules 
or of the bye-laws of the society he 
shall not be eligible to be, or to con- 
tinue as, a member of the committee 
of management. The Deputy Regis- 
trar relied on bye-law No. 1 (Ta) of 
the Federation which renders a per- 
Son to be ineligible to be, or to con~ 
tinue as a member of the committee 
of management if he is in default to 
the Federation or to any other society. 
That bye-law further provides that if 
the society he represents is in default 
he will be ineligible. 


_.. 29. The Federation is not a cre- 
dit society. The Federation does not 
have any loan transactions with the 
Cooperative Unions, The Cooperative 
Unions did not have any loan transac- 
tions with the petitioner. The dues of 
the Cooperative Unions are in respect 
of supplies of goods by the Federation 
to the Cooperative Unions, These are 
commercial transactions. These are 
commercial debts. Price of goods sup- 
plied, if outstanding, does not consti- 
tute a loan within the meaning of the 
bye-law. The impugned order pro- 
ceeded entirely on an illegal basis and 
wrong interpretation of the bye-law. 
The order is bad. 


29, The other question which 
arises for consideration is whether the 
Registrar has power under Section 128 
of the Act to annul the resolutions of 
the society. The Registrar proceeded 
on the footing that the minutes of the 
meeting of the Federation held on 15 
March, 1971 were not correctly record- 
ed. The Deputy Registrar alleged that 
the Federation did not comply with 
the provisions of bye-law No. 10 (Cha) 
read with bye-law No, 11 of the Fe- 
deration in regard to the conduct of 
the meeting. Bye-law No. 11 deals 
with recording the proceedings of the 
meeting. That bye-law states that the 
minutes shall be recorded in the book. 
to be kept for the purpose and the 
minutes shall be signed by the person 
presiding at the meeting as well as by 
the Secretary of the Federation. Bye-~ 
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Taw No. 10 (Cha) states that the Secre- 
tary shall be the Chief Executive Offi- 
cer of the Federation and subject to 
control and supervision of the Chair- 
man and the committee of manage~ 
ment as provided in the rules or the 
bye-law. It is also stated in bye-law 
No. 10 (Cha) that the Secretary shall 
inter alia sign and authenticate all 
documents in and on behalf of the 
Federation and is responsible for the 
proper maintenance of various books 
end records of the Federation. 


| 21. The facts with regard to 
the meeting of the Federation held on 
15 March, 1971 are that the Secretary 
wilfully absented himself at the meet- 
ing. The Federation therefore contend~ 




















law No. 10 is responsible for the cont- 
rol, supervision and efficient admini- 
stration of the Federation. The Chair- 
man appointed an elected Director Shri 
Prahlad Swarup, Advocate for the pur- 
pose of recording the minutes. Under 
Section 118 of the Act no act of a co- 
operative society or any committee 
of management shall be deemed to be 
invalid by reason of the existence of 
any defect in the constitution inter alia 
of committee or in the appointment of 
an officer of a cooperative society or on 
the ground that such officer was dis- 
qualified for such appointment. The 
meeting of the Federation on 15 March, 
1971 was properly conducted. The 
Chairman rightly appointed an elected 
Director to record the minutes in view 
Of the wilful absence of the Secretary. 
Section 118 of the Act also protects 
the proceedings of the meeting. The 
Deputy Registrar acted illegally in 
annulling the resolutions of the Federa- 
tion held on 15 March, 1971. 


22. For these reasons the two 
orders of the Deputy Registrar dated 
2 May. 1972 which are impeached by 
the petitioner are set aside and quash- 


23. Petitioner will be entitled to 
costs to be paid by respondents. The 
Order, dated 12th October 1972 for 
payment of Rs. 300/- as costs is can- 
celled, 

Petition allowed. 
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The Commissioner of Income-tax, 
Bihar and Orissa, Patna, Appellant v. 
Maharaj Kumar Kamal Singh, Res- 
pondent. 
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Index Note: — (A) Income-tax Act 
(1922), S. 16 (3) (a) (iii) —A pplicability 
— Transfer of income by holder of im- 
partible estate to his wife for life for 
no consideration — It is includible in 
his income. (X-Ref: S., 9 (2), First Pro- 
viso, S. 9 (4) (a).)}—(X-Ref: Income- 
tax Act (1961), S. 27 (2).) 

Brief Note: — (A) Where the as- 
sessee transfers impartible estate to 
his wife for no consideration and not 
in pursuance of an agreement between 
the spouses tolive apart, income from 
that estate is includible under S. 16 
(3) (a) (iii) in his total income. Case 
law discussed. (Paras 4, 6, 11) 

Prior to the transfer the assessee 
would have been considered as the 
owner of those premises for purposes 
of ascertaining his income from house 
property and that income woulc have 
been taken into account in computing 
his total income. When a source of 
income is transferred excepting for the 
two purposes mentioned in S. 16 (3) 
(a) (iii), income from that source has 
to be considered as the income of the 
assessee because an asset of the asses- 
see stands transferred to his wife. 
Such a conclusion does not amount to 
extending the fiction created under 
S. 9 beyond the purpose for which it 
is created. Decision of Patna High 
Court. Reversed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1962 SC 123=43 ITR 393, 

Balaji v. Income Tax Officer, 

Specia] Investigation Circle, 
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AIR 1932 PC 216=59 Ind App 
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The Judgment of the Court was 
delivered by 


_ HEGDE, J.:— These are appeals 
by certificate. They arise from a com- 
mon judgment delivered by the High 
Court of Patna. 


2. The assessee-respondent is 
the holder of an impartible estate. By 
an indenture dated November 23, 1950, 
he granted to his wife two premises ati 
Camac Street, Caleutta for life by way 
of supplementary Khorposh (mainten- 
ance) grant. During the assessment 
years with which we are concerned viz. 
1957-58 to 1960-61 the income from 
those house properties was included in 
the total income of the assessze under 
S. 16 (3) (a) (iii) of the Indian Income=- 
tax Act, 1922 (tobe hereinafter referr~ 
ed to as the Act). The assessee chal- 
flenged the validity of that inclusion 
firstly on the ground that 5. 16 (3) 
(a) (iii) of the Act is ultra vires Arti- 
cle 14 of the Constitution and secondly 
on the ground that the income in ques~ 
tion cannot be considered as his 
income for the purpose of the said 
section. These objections were over~ 
ruled by the authorities under the Act. 
Thereafter at the instance of the asses- 
see, the following three questions were 
referred to the High Court of Patna 
under S. 66 (1) of the Act. 

“(1) Whether the provisions of 
S. 16 (3) (a) (iii) of the Indian Income- 
tax Act, 1922 are ultra vires the Con- 
stitution of India? 

(2) Whether in the facts and cir- 
cumstances of the case the Tribunal 
was justified in holding that the provi- 
sions of Section 16 (3) (a) (iii) applied 
to the income arising from a property 
transferred by the holder of an impar- 
tible estate to: his wife for her main- 
tenance? 

(3) Whether in the facts and cir 
cumstances the Tribunal was right in 
Holding that the income under S. 16 
(3) (a) (iii) was to be included in the 
total income for the purpose of 
computing the net annual valueof the 
residential house at 10 per cent. of the 
total income under the Ist proviso to 
section 9 (2)?” 

3. Before the High Court Coun- 
sel for the assessee did not press for 
any answer on the first question evi- 
dently in view of the decision of this 
Court in Balaji v. Income Tax Officer, 
Special Investigation Circle, 
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43 ITR 393 = (AIR 1962 SC 123). The 
second question was answered in favour 
of the assessee and in view of the deci» 
sion of the High. Court on that ques- 
tion, the High Court did not think if 
necessary to go into the third question. 
The answer to the third question neces- 
sarily depends on the answer to the 
second question. If we come to the 
conclusion that the second question 
was not correctly answered then it 
follows that the income from the pro~ 
perties in question has to be included 
in the total income of the assessee and 
the income from the residential house 
lof the assessee will have to be com- 
puted at 10% of his total income under 
the Ist proviso to Section 9 (2) of the 
Act. Hence the material question to 
be decided is whether the income 
from the properties in Calcutta is lia- 
ble to. be included in the income of 
the assessee. 


4, The assessee is assessed as 
an individual. As mentioned earlier, 
he is the holder of an impartible estate 
the incidents of impartible estate 
have been well settled by the decisions 
of Courts in this country as well as by 
the decisions of the Judicial Com- 
mittee. The holder of an impartible 
estate has uncontrolled power of en- 
joyment and disposal over the im- 
partible estate as well as over the in- 
come arising therefrom; but, yet the 
estate belongs to the Hindu joint family 
of which the holder is a member. 
Subject to any custom to the con- 
trary, on the death of the holder of 
an impartible estate, the estate de- 
volves by survivorship — See Baij- 
nath Prashad Singh v. Tej Bali Singh, 
48 Ind App 195 = (AIR 1921 PC 62) 
and Shiba Prasad Singh v. Praved 
Kumari Debi, 59 Ind App 331 = (AIR 
1932 PC 216). In Commissioner of In- 
come-tax v. Krishna Kishore Rais, 68 - 
Ind App 155 = (AIR 1941 PC 120) the 
judicial Committee held that the 
income of a house property which is 
a part of an impartible estate cannot 
be considered as the individual income 
of an assessee under S. 9 of the Act 
as it stood then. Therein the Judicial 
Committee observed: i 

“Since the decision of the Board 
în 48 Ind App 195=(AIR 1921 PC 62) 
(supra), it has been settled law that 
property, though impartible, may be 
the-ancestral property of a joint family, 
and that in such cases the ‘successor 
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falls to be designated according to 
the ordinary rule of Mitakshara. The 
concluding words of the judgment, 
delivered on behalf of the Board by 
Lord Dunedin in Baijnath’s case, 48 Ind 
App 195=(AIR 1921 PC 62) (supra) 
are to that effect, and in that case 
as well as in 59 Ind App 331 = 
(AIR 1932 PC 216) (supra) which 
followed it, the “keynote of the 
whole pos‘tion” is — not that pro- 
perty which is not joint property 
devolves by virtue of customs as 
though it had been joint — but that 
the general law regulates all beyond 
the custom, that the custom of im- 
partibility does not touch the succes- 
sion since the right-of survivorship is 
not inconsistent with the custom; hence 
the estate retains the character of join 
family property and devolves by the 
general law upon that person who, be- 
ing in fact and in law joint in respect 
of the estate, is also the senior mem- 
ber in the senior line.” 


5. On the basis of the above 
reasoning their Lordships held “for 
the purpose of Section 9 of the Act” 
the income in question is not the in- 
dividual income of the holder of the 
estate. After that decision was ren- 
dered Section 9 of the Act was amend- 
ed by incorporating Section 9 (4) which 
reads: 

“For the purpose of this section — 

(a) the holder of an impartible 
estate shall be deemed to be the in- 
dividual owner of all the properties 
comprised in the estate. 

x x x x x 7 
_ 6. Hence, it is clear that after 
Section 9 was amended, the income of 
house property owned by a holder 
of an impartible estate has to be con- 
sidered as his individual income. From 
this it follows that had the assessee 
not transferred the premises in ques- 
tion in favour of his wite, the income 
from those premises would have been 
considered as his individual income 
under Section 9. Now we have to see 
whether because of the transfer of the 
premises in favour of his wife, the said 
income cannot be considered as the in- 
come of the, assessee under Sec- 
tion 16 (3) (a) (iii). Section 16 (8) (a) 
(iii) reads: 

“In computing the total Income of 
any individual for the purpose of as- 
sessment; there shall be included — 
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(a} somuch of the income of a 
wifs or minor child of such individual 
as arises directly or indirectly — 

(i) x x x x x x 

_ Gi) x x x x x 

(iii) from assets transferred direc- 
Ty or indirectly to the -wife by the 
husband otherwise than for adequate 
consideration or in connection with an 
agreement to live apart; or 

(iv) x x x x x 

ÙO x x x x XxX x 
OR There is no dispute that the 
transfer with which we are concern= 
ed is a direct transfer. Further it is 
admitted that the transfer in question 
was not effected for any consideration 
adequate or otherwise; nor was it 
effected in connection with an agree~ 
ment to live apart. But the assessee’s 
contention was, which contention was 
accepted by the High Courtthat S. $ 
(4) (a) only deems the income of a 
house property included in an imparti- 
ble estate as the individual income of 
the holder and that only for the pur- 
pose of Section 9 and not for any other 
purpose. In other words, it was urged 
that section raises a legal fiction and 
that legal fiction is Limited for the pur- 
pose of Section 9. It was further urg- 
ed that a legal fiction cannot ‘be extend~ 
ed beyond the purpose for which if 
was created. Counsel for the assessee 
urged that the fiction incorporated in 
Section 9 (4) (a) can be taken into con- 
sideration only for the purpose of Sec- 
tion 9 and not for the purpose of Sec- 
tion 16 (3). This contention appears 
to us to be fallacious. 

> Section 6 of the Act sets 
out the various heads of income, profits 
and gains chargeable to income-tax. 
They are (i) salaries, (ii) interest on 
securities; (iii) Income from property; 
(iv) Profits ahd Gains of business, pro» 
fession ‘or vocation; (v) Income ‘from 
other sources and (vi) Capital gains, 
Section 3 read with S. 4 brings to 
tax the total income, profits and gains 
of an assessee from whatever source 
it might have been received or accru-~ 
ed. The total income is defined in Sec- 
tion 2 (xv) as meaning total amount of 
income, profits and gains referred to 
jin sub-section (1) of Section 4 comput- 
ed in the manner laid down in the Act. 

9. Section 9 deals with only one 
head of income. Prior to the transfer 
by the assessee, he, in Jaw would have 
been considered as the owner of those} 
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premises for purposes of ascertaining 
his income from house property and 
that income would have been taken 


into account in computing his total in- | 


come, In other words, in ascertaining 
the total income of the assessee for the 
purpose of assessment that income also 
would have entered into the calcula- 
tion. Hence when Section 9 (4) (a) 
speaks “for the purpose of this sec- 
tion” it really means for the purpose 
of determining the taxable income of 
the assessee. 
that an aseesse is not separately taxed 
under each head of income. Hence 
when a source of income is transfer- 
red by the assessee to his wife, except- 
ing for the two purposes mentioned in 
Section 16 (3)(a) (iii), income from that 
source has to be considered as the in- 
come of the assessee because an asset 
of the assessee stands transferred to 
his wife. 
amount. to extending the fiction creat- 
ed under Section 9 beyond the purpose 
for which it is created. It merely gives 
effect to that fiction. It is true that 


| ja legal fiction should not be extended 


beyond the purpose for which it is 
created; but that does not mean that 
the Court should not give effect to 
that fiction. 


10. Section 27 (ii) of the In- 


' come-tax Act, 1961 which has taken 


the place of Section 9 (4) of the Act 
does not begin by saying “for the pur- 
pose of this section”. On the other 
hand, it says that “the holder of an 
impartible estate shall be deemed to be 
the individual owner ‘of all the pro- 
perties comprised in the estate.” It 
was contended on behalf of the asses- 
see that this is a change ‘in the Iaw 
and on that basis we were asked fo 
accept the assessee’s construction of 
Section 9 (4) (a). We are unable to 
accept this contention. We do not 
think that there is any change in the 
Taw. Section 27 (ii) of the Income- 
tax Act, 1961 makes explicit what was 


‘implicit in the provision as it original- 


ly stood. 


1. In view of our conclusion 
that the income of the house pro- 
perty in question should be included 
in the total income of the assessee, if 
follows as a necessary corollary that the 
annual value of the assessee’s residen- 
tial house to be computed at 10% of 
the total income to the assessee which 
income as already held includes the 
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It must be remembered ’ 


Such a conclusion does not: 
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income from the ouse properties 
transferred to his wife as required by 
the Ist proviso to Section 9 (2). 

` 412. For the reasons mentioned 
above, these appeals are allowed; the 
answer given by the High Court to 
question No, 2 is vacated and in its 
place we answer that question in the 
affirmative and in favour of the Re- 
venue. Our answer to the third ques- 
tion is also in the affirmative and in 
favour of the Revenue. The assessee 
shall pay the costs of the Revenue 
both in this Court andin the High 


Court. . 
Appeals allowed. 
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(From: Allahabad) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

Raja Jagdish Pratap Sahi, Appel- 
Tant v. State of Uttar Pradesh, Respon- 
dent. 

Civil Appeal No. 1192 of 1970, 
Dj- 13-2-1973. ` 

Index Note :— (A) Civil P. C. 

(1908), S. 9 — Suit by State for re- 
covery of agricultural income-tax — 
Maintainability — (X-Ref.:— U. P. 
Agricultural Income-tax Act {3 of 
1948), S. 32). 
; Brief Note:— (A) A suit by the 
State of U. P. for recovery of Agri- 
cultural Income-tax due from an as~ 
sessee under the U. P. Agricultural 
Income-tax Act is maintainable. The 
summary remedy as provided in Sec- 
tion 32 of the U.P. Act is not the only 
eg for recovery of the aforesaid 
ax. 

The failure of the assessee to 
make payment of tax within time on 
receipt of notice of demand creates a 
debt in favour of the State. This debt 
can be recovered by the State in any 
of the modes under the general law. 

(Paras 4, 5) 

Cases Referred: Chronological Paras 
ATR 1959 Andh Pra 631 = 36 

ITR 47, Chaganti Raghava 

Reddy v. State 
ATR 1942 Pat 87 = 9 TTR 673, 
_. Inder Chand v. Secy. of State 5 
AIR 1938 Mad 360 = 6 ITR180 

(FB), Manickam Chettiar v. 

Inc. Tax Officer, Madurai 5 
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The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:— 
The State of Uttar Pradesh filed a 
suit against the appellant for the re- 
covery of a sum of Rupees 26,548-62 
being two instalments of the Agri- 
cultural Income-tax due from him 
under the U. P, Agricultural Income- 
tax Act (ITI of 1948) (hereinafter re- 
ferred to as ‘the Act’). The appellant 
was assessed to Agricultural Income- 
tax for the year 1359 Fasli, in a sum 
of Rupees 53,097-25 and was directed 
to pay the same in four instalments 
of Rupees 13,274-31 each payable on 
December 9, 1952, February 9, 1953, 
April 9, 1953 and June 9, 1953, and 
accordingly the first instalment was 
recovered from him with penalty. 
Notice to pay the second and third in- 
stalments by April 21, 1953 was serv~ 
ed on him but this amount was not 
paid. Instead, the appellant filed a 
Writ Petition in the Allahabad High 
Court and obtained a stay order which 
was subsequently vacated. Thereafter 
the State sought to recover the amount 
but the appellant filed a revision chal- 
lenging the proceedings for recovery 
on the ground that they had become 
time barred under Section 32 °(2) of 
of the Act. The Board accepted the 
contention and held that no proceed- 
ings could be commenced for the reco- 
very of third and fourth instalments 
which fell due on April 9, 1953 and 
June 9, 1953, but in respect of the pro- 
ceedings for the recovery of the second 
instalment it was ’ held that those 
proceedings could be continued. An 
application to the Board for reference 
to the High Court was dismissed. The 
appellant then paid the second instal- 
ment. . 


2. In view of the decision of 
the Board, the State of Uttar Pradesh 
filed a suit for the recovery of ` the 
amounts aforesaid in which the appel- 
lant pleaded that the only remedy open 
tothe State wasthat permitted under 
S. 32 (2) of the Act, and that no re- 
gular suit was maintainable. This 
plea was sustained, and the suit was 
dismissed as not maintainable. The 
High Court, however, in an appeal re- 
versed the judgment of the Trial 
Court and decreed the suit. Against 
ee judgment, his appeal is by certi- 

cate : 


A.L E 


3. It is contended before us that 
the only mode of recovery of arrears 
of tax or penalty due under the Act 
is under Section 32, and the State 
cannot recover any such amount by 
any other mode such as by a 
suit. Section 32 is as follows: 


"32. Recovery of penalties — (1} 
The Collector may, on the motion of 
assessing authority, recover any sum 
imposed by way of penalty under the 
provisions of Section 17 or Section 31, 
or. where an assessee is in default, the 
amount assessed as agricultural 
Income-tax as if it were an arrear of 
land revenue. 


(2) No proceedings for the recovery 
of any sum payable under this Act 
shall be commenced after the expira- 
tion of, one year from the date on 
which the last instalment fixed under 
Section 30 falls due or after the expira- 
tion of one year from the date on 
which any appeal relating to such sum 
has been disposed of.” 


4, Before we deal with the 
main contention, it may be stated that 
once a notice of demand is served on 
the assessee for payment of tax due 
under the Act, and the assessee makes 
a default after the date for payment 
specified therein has expired, a debt 
is created in favour of the State. This 
debt the State can recover by any of 
the modes open to it under the general 
Law. This is also the position under 
the Indian Income-tax Act, but it is 
contended that the analogous provi- 
sions of sub-section (7) of Section 46 
of the Indian Income-tax Act, 1922, or 
the corresponding provisions of Sec- 
tion 232 of the Income-tax Act of 1961 
cannot be relied upon for interpreting 
Section 32 of the Act inasmuch as 
there are special provisions in these 
Acts which enable the Revenue to 
file a suit for the recovery of arrears of 
tax due from the assessee. It is true 
that Section 232 of the Income- 
tax Act of 1961 provides that the 
modes of recovery under that Act 
are not exhaustive, but this clari- 
fication, which it is, does not - 
imply that. it is only by virtue” of a 
specific provision that the. legislature 
has conferred this right upon the 
Revenue where it did not earlier pos- 
sess. Under S. 46 (2) of the Act of 
1922, the Income-tax Officer may for- 
ward to the Collector a certificate 
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under his signature specifying the 
amount of arrears due from an asses- 
see, and the Collector, on receipt of 
such. certificate, shall proceed to re- 
cover from such assessee the amount 
specified therein as if it were an ar- 
rear of land revenue, Sub-section (7) 
of the said section prescribes a period 
of limitation of one year from the last 
day of the financial year in which any 
demand is made under the Act, and 
thereafter no proceedings for the re- 
covery can be taken. This section was 
amended by S. 2i of the Indian 
Income-tax (Amendment) Act, 1953, by 
which the following explanation was 
added: 

“Explanation.— A proceeding for 
the recovery of any sum shall be deem- 
ed to have commenced within the 
meaning of this section, if some action 
is taken to recover the whole or any 
part of the sum within the period 
hereinbefore referred to, and for the 
removal of doubts it is hereby declar- 
ed that the several modes of recovery 
specified in this section are neither 
mutually exclusive, nor affect in any 
way any other law for the time being in 
force relating to the recovery of debts 
due to Government, and it shall be 
lawful for the Income-tax Officer, if 
for any special reasons to be recorded 
he so thinks fit, to have recourse to 
any such mode of recovery notwith- 
standing that the tax due is being re- 
covered from an assessee by any other 
mode.” 

It is manifest that this explanation 
does not in any way confer a right on 
the Revenue to recover arrears of tax 
by any mode other than those provid- 
ed under that Act. That right which 
the State or the Revenue has for re- 
covering arrears of tax which is a debt 
due to it, is a general right conferred 
on it under the law either by a suit 
or by some other method open to it. 
Section 32, though it does not have 
an Explanation analogous to S. 46 
nonetheless does not preclude either 
Specifically’ or by necessary implica- 
tion a right to recover the arrears of 
tax due by a suit. The method pres- 
cribed in this section is one of the 
modes of recovery which is a sum- 
mary remedy. It is, however, open to 
the State to adopt any method availa- 
ble to it for the recovery of tax in the 
same way as it would be open to it to 
recover ordinary debt due to it. It 
can institute a suit and obtain a decree 
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with costs against the assessee or other 
persons liable to pay. It could also 
probably, without obtaining a decree’ 
or attachment, apply to a Court for 
the payment of dues if there are funds 
lying to the credit of the assessee in 
the Court, or it may perhaps demand 
payment in the hands of the receiver 
appointed in respect of any property 
of the assessee, if due notice to all the 
parties interested in the funds is given, 
On these aspects, however, we do not 
propose to express any views. As al- 
ready observed, after an assessment is 
made upon the assessee quantifying the 
tax due from him and a demand for 
the payment thereof is issued within 
the period specified therein, it creates 
a debt payable by the assessee in fav- 
our of the State. It is well established 
that once a debt is created, the State 
has the right to recover it by any of 
the modes open to it under the general 
law, unless as a matter of policy only 
a specific mode to the exclusion of any 
other is prescribed by the law. No 
such prohibition is enacted in S. 32 of 
the Act. 

5. Even prior to the amend- 
ment of sub-s. (7) of S. 46 of the 1922 
Act, several High Courts in this coun- 
try had taken this view. In Manickam 
Chettiar v. Income-tax Officer,. Madu- 
rai, 6 ITR 180=(AIR 1938 Mad 360) a 
Full Bench of the Madras High Court 
was dealing with the right of the 
Crown to obtain payment of arrears of 
tax due from the assessee’s properties 
sold in execution of a decree where the 
questions were, firstly, whether the 
Government was entitled to claim a 
priority, and secondly, whether, as a 
matter of procedure, the petition by 
the Income-tax Officer to the Civil 
Court for payment to him from the 
amounts to the credit of the assessee, 
was sustainable. It was contended be- 
fore the Full Bench, as it is contend- 
ed before us, on the analogous provi- 
sions of Section 32 of the Income-tax 
Act of 1922, that inasmuch as S. 46 of 
that Act provides modes for the reco- 
very of income-tax, the Crown is not 
entitled to adopt any different method. 
This contention was repelled. Leach, 
C. J., observed at p. 185: 

“This section, however, does not 
profess to be exhaustive and it cannot 
without express words to that effect 
take away from the Crown the right 
of enforcing payment by „any other 
method open to it. Therefore, I do not 
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regard Section 46 as imposing a bar to 
an application of the nature of the one 
we are now concerned with.” 
Varadachariar, J., had expressed a 
doubt as to the procedure for recovery, 
but he had however no doubt that the 
Crown had a priority for the recovery 
of debt due to it, and consequently 
agreed in favour of the view express- 
ed by Leach, C. J. Mockett, J., also 
agreed with this view. This case was 
considered by Harris, C. J. and Chat- 
terjee, J. of the Patna High Court in 
Inder Chand v. Secretary of State, 
AIR 1942 Pat 87. In this case the Patna 
High Court was considering whether 
the Crown as a Creditor has the ordi- 
nary right of suit against the assessee. 
Following the Full Bench judgment of 
the Madras High Court, it was held 
that a suit was maintainable. The 
contention of Mr. P. R. Das, learned 
counsel for the appellant, that the 
only method by which income-tax may 
be recovered is that laid down in Sec- 
tion 46, was repelled by Chatterjee, J. 
In Chaganti Raghava Reddy v. State of 
Andhra Pradesh, ATR 1959 Andh Pra 
631 the Andhra Pradesh High Court 
also took a similar view, On principle 
as well as on the consistent view of 
the High Courts, it is beyond doubt 
that where a taxing statute provides 
for a summary mode of recovery and 
is not exhaustive, it will be open to 
the State to have recourse to any 
other mode open to it under the gene- 
ral law. 


6. To this view, the judgment of 
the High Court is affirmed, and the ap- 
peal is dismissed with costs. 

Appeal dismissed. 
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C. A. VAIDIALINGAM, JJ. 
_ (Undradeo Mahato, Petitioner v. The 
State of West Bengal, Respondent. 
Writ Petn, No. 557 of 1972, D/- 
#3-2-1973. 
Index Note: = (A) Maintenance 
of Internal Securify Act (1971), S. 3— 
Detenu absconding—Omission to make 
declaration about detenu under Sec- 
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Indradeo v. State of W. B. 


ALR. 


tions 87, 88, Cr. P.C. — Detention if il- 
legal. (X-Ref:—Cr, P. C. Ss. 87, 88) 


Brief Note: — (A) Where at the 
time of the passing of detention order 
the person sought to be detained was 
absconding' and he was arrested ten 
months thereafter, mere omission to 
take steps under Ss. 87, 88, Cr. P. C. in 
issuing proclamation ete. about the 
person absconding will not per se ren~ 
der the detention order either illegal 
or mala fide. {Para 3) 


Index Note: — (B) Maintenance of 
Internal Security Act (1971), S. 3— 
Robbery in Railway stores, if justifies 
detention order, 


Brief Note: — (B) Acts of robbery 
committed in the course of an organis- 
ed plan to plunder or loot public pro- 
perty stacked in Railway stores by 
terrorising and scaring away Rakshaks 
of Railway Protection Force by using 
deadly weapons like bomb. etc. can- 
not be equated with common cases 
of ‘ordinary thefts. Such acts of rob- 
bery do have serious impact on the 
civilised peace abiding society and do 
affect public order and thus they justi- 
fy the detention order.. AIR 1972 
SC 1647 and AIR 1972 SC 1650, Fol- 
lowed. (Para 4) 

Index Note: — (C) Maintenance of 
Internal Security Act (1971), Section 3 
— Detenu’s Iiability to be tried) in 
Criminal Court if can invalidate his 
detention. 

Brief Note: —- (C) The fact that 
the acts disclosed in the grounds of 
detention also constitute offence under. 
Penal Code triable by Criminal Court 
will not by itself debar the authority 
concerned from detaining a person if 
such acts of his fall within the ambit 
of Section 3. Distinction between 
Penal Law and Preventive Detention 
Law pointed.. (Para 5) 
Cases Referred: Chronological Paras 


ATR 1972 SC 1647=(1972) 3 SCC 
816=1972 Cri LJ 997, Sk. A 
Kader v. State of W. B. 4 

‘AIR 1972 SC 1650=(1972) 2 SCC ' 
526=1972 Cri LJ 1000, Netaipada 
Shah v. State of W. B. 

ATR 1972 SC 1749= (1972) 3 SCR 
845, Kishori Mohan Bera v. 


_ State of W, B. ` 4 
ATR 1972 SC 2256=(1972) 2 SCC 
550, Borjahan Gore y, State 


of W. B. 
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AIR 1970 SC 852=(1969) 2 SCR : 
635=1970 Cri LJ 852, Pushkar ` 
v. State of W. B. : 

AIR 1966 SC 740=(1966) 1 SCR 
-709=1966 Cri LJ 608, Dr. Ram. 
Manohar Lohia v. State of S 
Bihar "g 

The following Judgment of the 
Court was delivered by 

DUA, J.:— The petitioner in this 
case is being detained in Dum Dum 
Central Jail, pursuant to an order of 
detention dated August 18, 1971 made 
by the District Magistrate, Howrah in 
exercise of the powers conferred on 
him by S. 3 (1) and (2) of the Main- 
tenance of Internal Security Act, 26 
of 1971 (hereinafter called the Act). 
The District Magistrate duly reported 
to the State Government the fact of 
having made the order together with 
the grounds of detention and all other 
particulars having a bearing on the 
matter. The State Government consi- 
dered this report and approved the 
detention order on August 26, 1971 
when it also submitted to the Central 
Government the necessary report as 
required by S. 3 (4) of the Act. The 
petitioner could, however, be arrested 
only on June 16, 1972 as, according to 
the return “soon after the said order 
the detenu-petitioner was found to be 
absconding”. The grounds on which 
the detention was ordered read: 

“L On 20-4-71 at 02.00 hrs. you 
and your associates being armed 
with daggers, iron rods, bombs 
etc., trespassed into Shalimar Yard 
by scaling over the boundary wall 
and started looting railway mate- 
rials stacked in front of D. S. P. 
Store, Shalimar. When resisted by 
the on duty R. P. F. Rakshak, you 
and your associates attacked him 
by throwing ballasts and hurling 
bombs at him with a view to scare 
him away and thus escaped with the 
locted railway property by terroris- 
ing him. Thus you acted in a manner 
prejudicial to the maintenance of pu- 
blic order. 


2. On 21-6-71 at 03.30 hrs. you 
and your associates being armed with 
daggers, bombs etc., trespassed into 
Shalimar yard and committed theft of 
7 bundles of Tarpauline valued Rupees 
700/- from delivery shed. When resist- 
ed by the on duty R. P. F. Rakshaks, 
you and your associates attacked them 
and hurled bombs at them with a 
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. View to scare them away and escaped 
| with the stolen property by terrorising 


wee 


@ ; them. As a result of your action panic 


prevailed in the area which was pre- 
ffudicial to the maintenance of public 


: order. 


3. On 22-7-71 at 02.30 hrs. you 
and your associates being armed with 
iron rods, daggers, bombs ete, and 
rushed towards the loaded wagons 
stabled on Shalimar-Ramkrishnapore 
side line with a view to loot commodi-~ 
ties by breaking open wagons. When 
resisted by the on duty R. P. F. Rak- 
shaks, you and your associates attack- 
ed them by throwing ballasts and hur- 
jing bombs with a view to seare them ` 
away by terrorising them. As a result 
of your action panic prevailed in the 
area which was prejudicial to the 
maintenance of public order.” 

The order of detention as also the 
grounds of detention with a transla- 
tion thereof in Indian language, were 
duly served on the petitioner on the 
day of his arrest. On June 29, 1972 
the State Government received a re- 
presentation from the petitioner which 
‘was considered and rejected on July 
3, 1972. On July 5, 1972 the State Gov- 
ernment placed the petitioner’s case 
before the Advisory Board as required 
by S. 10 of the Act. The Board sub- 
mitted its report on August 17, 1972 
expressing its opinion that there was 
sufficient cause for the petitioner’s de- 
tention. On August 26, 1972 the State | 
Government confirmed the detention 
order as required by S. 12 (1) of the 
Act and duly communicated its deci- 
sion to the petitioner. ; 

2. Shri V. C. Parashar, learned 
counsel appearing as amicus curiae to 
assist this Court, submitted in the first 
instance that the gap of about 10 
months between the order of deten- 
tion and the arrest suggests that there 
was no real and genuine apprehension 
that the petitioner was likely to act in 
a manner prejudicial to the mainten- 
ance of public order. According to the 
submission, had the matter been grave 
and serious enough, the State would 
have taken adequate steps under Sec- 
tions 87 and 88, Cr. P. C. for the pur- 
pose of securing the petitioner’s early 
arrest. On this reasoning it was con- 
tended that the District Magistrate was 
in reality not satisfied that it was 
necessary to detain the petitioner with 
a view to preventing him from acting 
in any manner prejudicial to ‘the main- 
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tenance of public order and the case, 
therefore, does not fall within the pur- 
view of Section 3 of the Act. The 
petitioner’s detention must accordingly 
be held to be contrary to law. We are 
unable to accept this contention. 


3. Section 87, Cr. P. C. which 
occurs in Part C of Chapter VI of that 
Code merely empowers a court issuing 
a warrant of arrest to publish a writ- 
ten proclamation requiring the person 
concerned to appear at a specified 
place and time as required by that 
section, if the court has reason to 
believe that the said person has abs- 
_conded or is concealing himself to 
evade execution of the warrant. Sec- 
tion 88 empowers the said court to 
attach the property belonging to the 
proclaimed person. In the case in hand 
no warrant was issued by any court as 
indeed S. 3 of the Act does not con- 
template the authorities empowered to 
make orders of detention to function 
as courts. In terms, therefore, these 
sections may not be attracted. But 
even assuming it is permissible to have 
resort to such. procedure the mere 
omission to do so could not, in our 
opinion, render the order of detention 
either illegal or mala fide as the sug- 
gestion connoted. The petitioner’s det- 
ention cannot, therefore, be considered 
illegal on this ground. 


4. The next point raised by 
Shri Parashar questioned the relevance 
of ground no. 1. According to the 
counsel this ground only sug- 
gests commission of an ordinary of- 
‘fence of theft, which could legitimate- 
ly form the subject of a regular cri- 
minal trial in the ordinary criminal 
courts. He contended that it does not 
raise a problem of public order but 
only an ordinary law and order pro- 
blem. Reliance for this submission was 
placed on the decision of this Court in 
Kishori Mohan Bera v. State of W. B., 
AIR 1972 SC 1749. This submission is 
equally unacceptable. It may be re- 
called that according to the first 
ground at 2 O’clock in the midnight of 
April 20, 1971 the petitioner, along 
with his associates being armed with 


daggers, iron rods, bombs etc, had 
trespassed into Shalimar Yard. by 
scaling over the boundary wall and 


had started looting railway materials 
stacked in front of D. S. K. Store, 
Shalimar. When they were resisted 
by the Railway Protection Force Rak- 
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shak on duty the petitioner and his 
associates attacked him by throwing 
ballast and hurling bombs at him with 
a view to scare him away and terro- 
rise him and thus escaped with the 
plundered or looted railway property. 
This ground, even though when taken ` 
in isolation, would clearly bring tr 

petitioner’s case within the ambit of 
Section 3 of the Act, has, in our opin- 
ion, to be read and considered along 
witi the other two grounds, because 
all of them clearly appear to us to be 
founded on acts committed in the course 
of an organised plan to plunder or 
Toot public property by terrorising and 
searing away the Rakshaks of the Rail- 
way Protection Force. Acts of this 
nature which partake of the character 
of robbery by using deadly weapons 
like bombs against the R. P. Force dis- 
charging the duty of protecting the 
railway property have a far deeper 
impact on the peaceful pursuit of the 
normal avocations of life of the com- 
munity than a simple case of stealing 
private or even public property. It is, 
in our opinion, misleading to equate 
such acts of robbery with the common 
cases of ordinary theft for the purpose 
of determining the applicability of 
S. & of the Act. Difference between an 
ordinary law and order problem and 
that of public order has been explain- 
ed by this Court on several occasions 
and the legal position is by now fairly 
crystallised. In Dr. Ram Manohar | 
Lokia v. State of Bihar, (1966) 1 SCR 

709=(AIR 1966 SC 740) this Court 
dealt with the question at length and 
illustrated the difference by fictionally 
drawing three concentric circles, the 
largest representing law and order, 
the next representing public order and 
the innermost representing security of 
State. Every violation or breach of 
law would no doubt necessarily affect 
order and the frequency of such in- 
fraction may pose a problem of law 
and order, but it need not necessarily 
affect public order just as every act 
affecting public order may not auto- 
matically affect security of the State. 
In Pushkar v. State of W. B., (1969) 2 
SCR 635 = (AIR 1970 SC 852) the 
difference between the concept of 
“public order” and “law and order” 
was stated to be similar to the distin- 
ction between “public”-and “private” 
crimes in the realm of jurisprudence. 
The real test seems to us to depend on 
the degree and extent of the distur- 
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bance an act causes to the normal ba- 
lanced peaceful tempo of civil life of 
the community and not on the mere 
definition of crime given to such acts 
in the law of crimes. Similar acts in 
different situations may give rise to 
different problems: in one. set of cir- 
cumstances an act may pose only a 
law and order problem whereas in 
another it may generate deep and 
widespread vibrations having serious 
enough impact on the civilised peace- 
abiding society so as to affect public 
order. One has to weigh the degree 
and sweep of the harm the act in 
question is capable of in its context. 
Every case has, therefore, to be con« 
sidered on its own facts and circumst~ 
ances. In the present case the acts 
cannot but shake the public confidence 
in the efficacy of the Railway Protec~ 
tion Force in effectively safeguarding 
and protecting the railway property. 
This may also tend to dissuade people 
from transporting their goods, through 
the railway carrier which in an orderly 
civilised society is as a rule considered 
quite safe. In addition, such acts may 
also create a feeling of panic amongst 
the people resorting to the railway 
yards for loading and unloading 
wagons. It is futile to contend that 
the acts in question in their context 
are not grave and serious enough in 
their potentiality for disturbing the 
even tempo of the life of the com- 
munity. In somewhat similar cases this 
court has regarded similar acts as justi~ 
fying the orders of detention. (See 
Sk. Kader v. State of W. B. (1972) 3 
SCC 816 = (AIR 1972 SC 1647), 
Netaipada Saha v. State of W. B. (1972) 
2 SCC 526=(AIR 1972 SC 1650) and 
Kishori Mohan Bera (1972) 3 SCR 845 
=. (ATR 1972 SC 1749) (supra)). 


5. The fact that the petitioner 
could be tried for the commission of 
offences disclosed in these grounds is 
also immaterial because his liability to 
be tried in a court of law cannot debar 


athe authority concerned from detain- 


ing him if his acts bring his case within 
the purview of Section 3 of the Act. 
In Borjaban Gorey v, State of W. B. 
(1972) 2 SCC 550 = (AIR 1972 SC 2256) 
it was ruled that the liability of the 
detenu to be tried in courts of law for 
being punished for the commission of 
an offence does not impinge upon the 
operation of the Act. The respective 
fields of operation of the law provid~ 
ing for trial and punishment for the 
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commission of offences and of the Act 
are not co-extensive. One is meant to 
punish for past offences while the other 
is designed to prevent the person con- 
cerned from future mischief irrespec- 
tive of his liability to be punished in 
a court of law on the basis of the same 
acts. Their operation is not alterna- 
tive, the detenu’s liability to be tried 
not invalidating his detention. This 
challenge is thus equally devoid of 
merit. 
6. The petition accordingly fails 
and is dismissed. 
. Petition dismissed. 
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A N. GROVER, K. K. MATHEW 
AND A. K. MUKHERJEA, JJ. 
Krishena Kumar, Appellant v. S. 

P. Saksena and others, Respondents. 
Civil Appeal No. 454 of 1969, D/- 
2-2-1973. 
Index Notes — {A) Fundamental 
Rules, R. 56 (j) — Order of retirement 
=— Validity. 


Brief Note:—(A) Notice of retire- 
ment issued under signature of autho- 
rity subordinate to “appropriate au- 
thority” is nonetheless valid when the 
same has been issued with the ap- 
proval of the “appropriate authority”. 

(Para 6) 

Index Note: — (8) Fundamental 
Rules, R. 56 (j) — Validity of retire- 
ment order. 

Brief Note: — (B) Where the “ap- 
propriate authority” concluded that it 
was in the public interest to retire the 
concerned servant only after conside- 
ration of his physical capacity, conduct 
and all other material before him con- 
clusion of the authority was not open 
to challenge. (Para 7) 

The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Delhi High Court dismissing a petition 
under Art. 226 of the Constitution fil- 
ed by the appellant challenging a 
notice dated August 22, 1966 in res- 
pect of his retirement and also a noti- 
fication dated December 3, 1966 de- 
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claring that he had been retired from 
service. 


2. The appellant joined service 
in class HI in the Railway Audit in 
the year 1927. He was promoted to 
the higher class and was ultimately 
appointed substantively to the post of 
Assistant Audit Officer in the Nor- 
thern Railway Audit Office in August 
1959. In January 1963 he was made 
Officiating Deputy Chief Auditor in 
the same Railway. However, on July 
4, 1964 he was reverted from that post 
to that of Divisional Audit Officer. On 
March 10, 1965 he was reverted to his 
original substantive post, namely, that 
of the Assistant Audit Officer. Itis un- 
necessary to give details of other facts 
and events including those which were 
alleged in the writ petition filed in the 
Delhi High Court on August 30, 1965 
(C. W. Petition No. 509-D of 1956) 
aes is still pending. 

By means of a notice dated 
nabs 22, 1986 issued under the signa- 
ture of the Chief Auditor, Northern 
Railway, under clause (j) of Rule 56 
of the Fundamental Rules as sub- 
stituted by the Fundamental Rules 
(6th Amendment) 1965 by means of a 
notification dated July 21, 1965, the 
appellant was informed that he would 
be retired from service with effect 
from November 25, 1966 on which date 
he would be attaining the age of 55 
years. The last part of the notice was 
as follows:— 


“This has also been approved by 
the Comptroller and Auditor General 
of India”. 

In the Gazette of India dated Decem= 
ber 3, 1966 it was notified as follows: 

“Shri Krishena Kumar a Perma- 
nent Assistant Audit Officer has 
retired from Government service 
with effect from the afternoon of 
24th November 1966”, 


Thereafter the appellant filed a 
writ petition in the High Court under 
Article 226 of the Constitution chal- 
lenging the order of his retirement. 


4, A number of contentions 
were raised before the High Court. We 
need mention only those which have 
. been pressed before us. The first is 
that the notice dated August 22, 1966 
andthe notification dated December 3, 
1966 had not been issued by a compet~ 
ent authority. The second point raised 
was that both the notice and the order 
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of retirement were invalid as no opin- 
ion in fact was formed by the compe- _ 
tent authority to the effect that it was 

in the publie interest to retire the ap- 

pellant under clause (j) of Fundamental 

Rule 56. One or two other contentions 

were mentioned but not seriously pres- 

sed and therefore they require no ex= 

amination. 

5. For disposing of the first 
contention it is necessary to refer to 
clause (j) of Fundamental Rule 56 
which is in the following terms: 


“Notwithstanding anything aon- 
tained in this Rule, the appropriate 
authority shall, if it is of the opinion 
that it is in the public interest to do 
so, have the absolute right to 
retire any government servant after he 
has attained the age of fifty-five years 
by giving him notice of not less than 
three months in writing”. 


Note I. ‘Appropriate authority* 
means the authority which ‘has the 
power to make substantive appoint- 
ment to the post or service from 
which the Government Servant is 
Tequired or wants to retire”. 

The case of the appellant was that if 
was only the Comptroller and Auditor 
General who was the appropriate au~ 
thority within the meaning of Note I 
and who alone was competent to take 
action and make order under clause (f) 
of Fundamental Rule 56. Since it was 
the Chief Auditor who had issued the 
notice the same was invalid and the 
subsequent notification relating to ap- 
pellant’s retirement would consequent- 
Ty also become invalid. The High Courf 
considered the various provisions on 
which reliance was placed particularly 
those relating to the appointing autho- 
rity as defined in the Central Civil 
Services (Classification, Control and 
Appeal} Rules as also R. 5 of those Rules 
providing for protection of rights and 
privileges conferred by any law or 
agreement, The High Court expressed 
the view that when the term “appro- 
priate authority” had been defined in 
the Note to Rule 56 itself that defini- 
tion alone would be applicable and no 
resort could be had to the definition of 
“appointing authority” in the Central 
Civil Services (Classification, Control 
and Appeal) Rules. As regards the 
change made by notification dated No- 
vember 29, 1962 with regard to the 
appointing authorities which included 
the Chief Auditor of Railways so fan 
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‘as the Assistant Audit Otficers were 
- concerned the High Court negatived 
-the contention that the said notifica- 
, tion had not been made in accordance 
i with Art. 148 (5) of the Constitution 
| after prior consultation with the Com~ 
| ptroller and Auditor General. It was 
held that the notification had . been 
fssued by the President in pursuance 
of Rule 11 (2) of the Central Civil Ser- 
vices (Classification, Control and Ap- 
‘peal) Rules, 1957 which had been made 
by the President in exercise of the 
power conferred by the proviso to 
Art. 309 and clause (5) of Art. 148 of 
the Constitution and after consultation 
with the Comptroller and the Auditor 
General, That Rule empowered the 
President to make a general or special 
order specifying the authorities com- 
petent to make the appointments men~- 
tioned in Rule 11 (2). It has been 
sought to be argued before us also that 
the conditions of Art, 148 (5) of the 
Constitution had not been satisfied and 
therefore the notification which con- 
stituted the Chief Auditor among 
others as the appointing authority was 
invalid and the said authority could 
not be regarded as the appropriate au- 
thority within the terms of Note I to 
Rule 56 of the Fundamental Rules, 


6: In our judgment the con- 
fention sought to be raised did not 
arise for the short reason that accord- 
ing to the appellant himself the Com- 
ptroller and Auditor General was the 
competent authority within the mean- 
ing of Note T to cl. (i) of Fundamen- 
tal Rule 56. The notice of retirement 
dated August 22, 1966 clearly states 
{that thesame had been approved by 
the. Comptroller and Auditor General. 
Mr. S; Ranganathan the then Com- 
ptrolier and Auditor General of India 
who was impleaded as respondent No. 2 
filed an affidavit in the High Court to 
the effect that the notice of retirement 
had been issued with his appro- 
val and that he was of the opinion 
that if was in the public interest to 
retire the appellant after he had at- 
tained the age of 55 years. There can 
be no manner of doubt, therefore, that 
although the notice had been signed 
by the Chief Auditor it had been done 
with the approval and under the au- 
thority of the Comptroller and Auditor 
|General of India. On this short ground 
ithe first contention based on, the Tack 
of competency for taking action under 
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possibly -be sustained. 
qa On tħe second submission 
our attention has been drawn to the 
fact that the arguments in the writ 
petition in the High Court had con- 
cluded on September 10, 1968 but ad- 
ditional affidavits were sought to be 
filed by respondents on the following 
day which were admitted on the record 
by the High Court. However, it is not 
disputed that the High Court gave 
full opportunity to the appellant to 
file a counter affidavit. One of the 
supplementary affidavits was that of 
Mr. S. Ranganathan, Comptroller and 
‘Auditor General of India. This is what 
he said in para 2 of his affidavit: 
“That the notice of retirement 
(Exhibit B) was issued by respondent 
No. 1 with my approval. T studied the 
Provisions of the amended Fundamen- 
tal Rule 56. T studied the recommen- 
dations of the Committee consisting of 
Shri S. P. Saksena, Chief Auditor, 
Northern Railway, Miss P. Lal, De- 
puty Chief Auditor, Northern Rail- 
way, and Shri P. C. Doshi Deputy 
Chief Auditor, * Northern Railway, 
which met on 24-5-1966 to consider 
the petitioner’s suitability for reten- 
tion in service beyond the age of 55 
years and also considered the physical 
capacity, work and conduct ‘of the 
petitioner as revealed from the official 
records in order to form an opinion 
whether it was in public interest to 
retire the petitioner after he had at- 
tained the age of 55 years or not. After 
a consideration of this material I was 
of the opinion that it was in publie 
interest to retire the petitioner after 
he had attained the age of 55 years. 
On 22-8-1966, I approved the issuance 
of the Notice of retirement (Exhibit 
B) by Respondent No. 1 to the peti- 
tioner% 
Annexure R-4 which appears to have 
been filed along with this affidavit 
contained the report of a committee 
with the Chief Auditor as Chairman 
and the Deputy Chief Auditor (Admn.) 
and the Deputy Chief Auditor (Divi- 
sional) as members which met on May 
24, 1966 toreview the case ofthe ap- 
pellant. If is stated in that annexure 
that the committee decided to review 
his case from the point of view of phy- ` 
sical ‘fitness, integrity and_ efficiency. 
After giving the various details the 
committee expressed the following 
opinion in para 6 of ifs report: 
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“Taking into account all the above 
Facts, the committee was of the opin- 
ion that it would be neither in public 
interest nor in the interest of his own 
personal longivity to retain Shri Kri- 
shena Kumar in service beyond the age 
of 55 years.” 


The Committee further directed that 
‘the minutes of the meeting may be 
forwarded to the Comptroller and 
Auditor General of India. It is clear 
from the affidavit of the Comptroller 
and Auditor General clause 2 of which 
has been reproduced above that he 
studied thé recommendation of the 
committee and also considered the 
physical capacity, work and conduct of 
the appellant as revealed from his 
official records in order to form an 
Opinion whether it was in public in- 
terest to retire the appellant after he 
had attained the age of 55 years. It 
was only after consideration of the en- 
tire material that he formed the opin- 
ion that it was in public interest to 
retire him. We are wholly unable to 
see how in the presence of this mate- 
rial any argument can be raised that 
the appropriate authdrity did not form 
anv opinion that the retirement of the 
appellant would be in publie interest, 


8. Lastly it has been pointed 
out to us that neither the emoluments 
due to the appellant nor the amount 
due on account of the contributions 
to the Railway Contributory Provident 
Fund or the government contributions 
to the Provident Fund etc. have been 
paid to the appellant and that he is 
being deprived of the amount due 
to him to which he jis legally 
entitled, This matter was not rais- 
ed in the writ petition and did not 
form the subject-matter of any inquiry 
or discussion by the High Court. We 
have no manner of doubt that the au- 
thorities concerned will, within a rea- 
sonable period, and if possible, not ex- 
ceeding three months, pay to the ap- 
pellant all the amount by way of sa- 
Jary, emoluments Provident Fund etc. 
to which he may be entitled under the 
Iaw and the Rules. 


9. With these observations the 
appeal is dismissed but we make no 
order as to costs. 


‘Appeal dismissed. 
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(From: Allahabad) 
S. M. SIKRI C. J, A N. RAY, 


D. G. PALEKAR, M. H. BEG AND 
S. N. DWIVEDI, JJ. 


Writ Petn. No. 243 of 1971: Uttar 
Pradesh Co-operative Federation, Peti~ 
tioner v. The State of U. P. and others, 
Respondents and Civil Appeal No. 592 
of 1972: Uttar Pradesh Co-operative 
Federation Ltd. and another, Appel~ 
lants v. State of Uttar Pradesh, Ress 
pondents. 

Writ Petn. No. 243 of 1971 and 
‘ae Appeal No, 592 of 1972, D/- 19-1+ 

Index Note: — (A) U.P. Co-opera- 
five Societies Act (11 of 1966), S. 34 
—— Nominees of State Government on 
the Committee of management of Co- 
operative Federation — Calculation of 
share capital of Federation for deter- 
mining percentage of Government in 
the share holding. 


Brief Note: — (A) Merely because 
certain amount (being the share money 
of a Co-operative bank, which after 
coming into force of the Act was not 
eligible to be the member of the U. P. 
Co-operative Federation) was trans- 
ferred from the share capital account 
into the suspense account in the books 
of the Federation and that a District 
Co-operative Federation retired cer- 
tain amount out of its share capital in 
the Federation and it was kept in 
security, it cannot be said that the 
total paid up share capital of the 
Federation was reduced. The State 
Government therefore cannot exclude 
these amounts of shares in considering 
whether it owns 60% or more of the 
share capital of the federation which 
is a condition precedent for nominat- 
ing the members under S. 34. 

(Paras 24, 27, 28) 

As the shares of co-operative 
bank have not been transferred to, ac- 
quired or retained by any person there 
is no reduction of the share capital in 
view of the provisions of Section 23 
of the Act and Rule 82. 

(Paras 23, 24) 

The retirement of share money 
also not being in one of the four con- 
tingencies mentioned in R. 66 that 
amount cannot be taken out of share 
capital fund and treated as security 
money. (Para 26) 
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Further, if the shares were in 
security the shares remained in specie, 
it cannot be said that the shares were 
converted by sale into money. 

(Para 27) 
_ __ The Judgment of the Court was 
delivered by 

RAY, J:— The Civil Appeal is by 
special leave from the judgment dated 
8 December, 1970 of the High Court 
at Allahabad dismissing the petition 
of the appellants. The appellants in 
the -Allahabad High Court impeached 
the first order dated 19 September, 
1970 passed under Section 34 of the 
Uttar Pradesh Co-operative Societies 
Act, 1965 referred to as the Act nomi- 
nating two thirds of the total number 
of members of the committee of mana- 
gement of the Uttar Pradesh Co-opera- 
tive Federation. The appellants are 
the Uttar Pradesh Co-operative Fede- 
ration Ltd., Lucknow referred to as 
the Federation and Veerpal Singh 
who are both also the petitioners in 
the writ petition. x 

2. This writ petition is direct- 
ed against the second order of the 
Uttar Pradesh State Government dated 
26 June, 1971 passed under Section 34 
of the Act nominating two thirds of 
the total number of members of the 
committee of management of the Fe- 
deration. 

3. The question which falls for 

determination in the writ petition and 
the civil appeal is whether the State 
Government under Section 34 of the 
Act could nominate two thirds of the 
total number of members of the com- 
mittee of management of the Federa- 
tion. 
A 4, The annual general meeting 
of the Federation was held on 30 
March 1970. The committee of mana- 
gement of the Federation was elected 
at the annual general meeting. The 
appellant petitioner Veerpal Singh on 
8 April 1970 was unanimously elected 
as Chairman of the Federation. 

5. On 19 September, 1970 the 
State Government passed an order 
under Section 34 of the Act and nomi- 
nated two thirds of the members of 
the committee of management of the 
Federation. It may be stated here that 
under Section 34 of the Act where the 
share capital subscribed to by the 
State Government is 60 per cent or 
more of the total share capital of the 
co-operative society the State Govern- 
ment shall have the right to nominate 
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up to two thirds of the ‘total numbers 
of members of the committee of 
management. The State Government 
passed the order on that basis that it 
had share capital of more than 60 per 
cent in the Federation. 

6. The Federation moved the 
Allahabad High Court against the said 
order of the State Government. The 
High Court stayed the operation of the 
said order nominating two thirds of 
the members of the committee of 
management. The High Court dismiss- 
ed the petition of the Federation on 8 
December, 1970. On 18 December, 
1970 the State Government cancelled 
the order dated 19 September, 1970. 


7. The Additional Registrar, 
Co-operative Societies, Uttar Pradesh 
submitted an inspection report to the 
effect that the State Government had 
been misinformed about the share ca- 
pital of the State Government in the 
Federation. The report stated that in 
fact the share capital of the State 
Government in the Federation was 
never 60 per cent. The report fur- 
ther stated that the matter should be 
thoroughly investigated and guilty per- 
sons should be punished. 

. The appellant petitioner 
Veerpal Singh wrote a letter on 12 
June, 1971 to the Chief Minister of 
Uttar Pradesh and asked for immedi- 
ate action pursuant to the report of 
the Additional Registrar of Co-opera- 
tive Societies. In that letter Veerpal 
Singh stated that Om Prakash Tyagi, 
Deputy Registrar, Co-operative Soci- 
eties had been working as Secretary of 
the Federation since 1970. Veerpal 
Singh also stated in the letter that on 
being elected Chairman he examined 
the accounts and found that Om Pra- 
kash Tyagi had been responsible for 
mal-practices. 


9. On 26 June, 1971 the State 
Government passed the second order 
under section 34 of the Act and nomi- 
nated two thirds of the total number 
of members of the committee of 
management of the Federation. After 
the State Government had passed the 
said order nominating two thirds of 
the total number of members of the 
committee of management the elected 
members of the committee under R. 38 
(b) of the bye-laws of the Federation 
were removed by draw of lots to ac- 
commodate the nominated members. 
The appellant petitioner Véerpal Singh 
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survived the process of draw by lots 
and retained his membership of the 
committee of management of the Fe- 
deration, 


10. In the Allahabad High 
Court the appellants challenged the 
first order of the State Government 
lated 19 September, 1970 on inter 
alia the ground that the share holding 
x the State Government on facts and 
in law was not 60 per cent and there- 
fore the State Government was not 
zompetent to pass an order under Sec- 
tion 34 of the Act. The Allahabad 
High Court held that if the appellants 
Jenied and disputed facts as to owner- 
ship by the State Government of 60 
oer cent or more of the capital of the 
Federation the High Court could not 
1ormally decide controverted facts and 
‘he petition would fail. The High Court 
10wever held that the State Govern- 
nent was justified in taking the view 
hat the share holding had crossed the 
nark of 60 per cent and therefore the 
xder was valid. 


11. The petitioners in the writ 
detition challenged the second order 
lated 26 June, 1971 passed by the 
State Government under Section 34 of 
he Act nominating two thirds of the 
otal number of members of the com- 
nittee of management. The contentions 
ire four. First, that Section 34 of the 
Act gives a naked power without any 
fuidance as to when that power is to 
xe exercised and under what circum- 
stances. Secondly, it is said that the 
vaked power under Section 34 infrin- 
ses Article 14 of the Constitution by 
subjecting societies to directors of soci- 
xties being picked and chosen by the 
xovernment without any principle be- 
ng involved. Thirdly, it is said that 
he exercise of power was arbitrary 
ind on extraneous grounds without 
iny hearing being given. Fourthly, the 
‘ondition precedent of the State Gov- 
xrnment holding 60 per cent of shares 
n the share capital of the Federation 
was not fulfilled. 


12. It is not necessary to ex- 
oress any opinion on the first three 
xontentions because in our opinion the 
jourth contention succeeds. 

13. The subscribed and paid up 
share capital of the Federation on 30 
June, 1969 was Rs. 34.04 lakhs. Of 
his the State Government owned 
shares of the value of Rs. 20 lakhs. 
Fhe percentage of the State Govern- 
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ment in the share holding was 58.75 per 
cent. The State Government’s case was 
that in January, 1970 the Federation 
terminated the membership of the co- 
operative banks. The co-operative 
banks at that time held shares worth 
Rs. 53,000. Subsequently, an individual 
co-operative society bought shares 
worth Rs. 1,000 in the Federation. 
Thus, the total paid up share capital 
of the Federation came down to Rupees 
33.52 lakhs, according to the version 
of the Government. The further Gov- 
ernment case is that in the first week 
of September, 1970 the District Co- 
operative Federation, Saharanpur 
retired Rs. 50,000 out of its share capi- 
tal of Rs, 1, 51, 000 in the Federation. 
The result, according to the Govern~ 
ment, was ‘that the total paid up share 
capital of the Federation was further 
reduced to Rs. 33.01 Takhs. On this 
basis the State Government contended 
that the share capital of the State Gov- 
ernment worth Rs. 20 lakhs was more 
than 60 per cent. The State Govern- 
ment on this footing of ownership of 
60 per cent or more of the share capi- 
tal of the Federation passed orders 
under Section 34 of the Act nominat- 
ing two thirds of the total number of 
members ofthe committee of manage-< 
ment of the Federation. 
ee t The petitioners as well as 
the appellants on the other hand con- 
tended that neither the shares owned 
by the co-operative banks to the ex- 
tent of Rs. 53,000 nor the shares worth 
Rs. 50,000 owned by the District Co- 
operative Federation. Saharanpur could 
be said by the Government to be re- 
duced from the total share capital to 
allow the State Government to take. 
the plea that the State Government 
owned 60 per cent or more of the total 
share capital in the Federation. It is 
further contended by the petitioners 
as well as the appellants that on 26 
June, 1971 the total share capital of 
the Federation was Rs. 40,17,000. Ac- 
cording to them, this share capital in- 
cluded the share holdings of the co- 
operative banks at Rs. 53,000 and the 
further share holdings of Rs. 50,000 
belonging to the Saharanpur Federa- 
tion. The petitioners therefore con- 
tended that the share capital of the 
State Government at Rs, 20 lakhs was 
not more than 49.81 per cent at the 
relevant date on 26 June, 1971. 
15. Two questions arise. First, 
whether it could be said that the share 
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holding of the co-operative banks at 
Rs. 53,000 was reduced from the share 
capital on the relevant dates in Sep- 
tember, 1970 or in the month of June, 
1971. Second, whether the sum of 
Rs. 50,000 out of share capital held by 
the District Co-operative Federation, 
Saharanpur in the share capital of the 
Federation had been retired with the 
result of reduction of the share capital 
of the Federation. 


16. Under Section 34 of the Act 
where the share capital subscribed by 
the State Government is 60 per cent 
or more of the total share capital of a 
co-operative society the State Govern- 
ment shall have the right to nominate 
up to two thirds of the total number 
of members ‘of the committee of mana- 
gement. Under Section 34 of the Act 
the State Government in such a case 
has also the power to nominate a Gov- 
ernment servant or a non-official as a 
Chairman of the committee. This 
power of nominating a Chairman is 
notwithstanding the provisions con- 
tained in Section 30 of the Act. Sec- 
tion 30 of the Act speaks of Chair- 
man, -Vice-Chairman of the society 
elected, nominated or appointed in ac~- 
cordance with the provisions of the 
Act, rules and bye-laws. Section 34 
further provides that the State Gov- 
ernment may exercise right mentioned 
therein during the period of five years 
from the time the share of the State 
Government in the share capital of the 
Federation becomes 60 per cent or 
more or until such share in the capital 
goes down to less than 50 per cent 
whichever is earlier. 

17. Tt may be noticed here that 
Section 34 of the Act has been amend- 
ed by Uttar Pradesh Act I of 1972. The 
rights of the parties in the present ap- 
peal as well as the petition are govern- 
ed by Section 34 of the Act as it stood 
prior to the amendment. 


18. In view of the fact that the 


first order of the State Government 


dated 19 September, 1970 which was 
challenged in the Allahabad High 
Court was cancelled by the State Gov- 
ernment in the month of December, 
1970 only the validity of the second 
order dated 26 June, 1971 requires con- 
sideration. 


19. The case of the Govern- 
ment is that under the Act a co-opera- 
tive bank cannot be a member of a 
co-operative society. Prior to the Act 


-mitted as an ordinary member. 
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co-operative banks could be share- 
holders of a co-operative society. It is 
said on behalf of the Government that 
the Federation modified its bye-laws 
and made them consistent with the Act 
by deleting co-operative banks from 
the category of persons whocould be- 
come members of the Federation. On 
30 June, 1970 it is said that Rs. 53,000 
being the share money of the co-opera~ 
tive bank was transferred from the 
share capital account into the suspense 
account in the books of the Federation. 
Therefore, the case of the Government 
is that the share capital of the Fede- 
ration stood reduced by Rs, 53,000 on 
30 June, 1970. i 


20. Tt appears that prior to the 
coming into force of the Act the Dis- 
trict Co-operative Banks were mem- 
bers of the Federation. After the Act 
came into force the bye-Iaws of the 
Federation were amended. Under bye- 
law 5 of the Federation the member- 
ship was limited to two classes, viz., 
the District Co-operative Federation 
and the Marketing Societies. The Dis- 
trict . Co-operative Banks therefore 
were not eligible to be members under 
the amended bye-laws. 'The question 
therefore arises as to what would hap- 
pen to the shares of the co-operative 
banks who had become members prior 
to the coming into force of the Act. 


_ 21. Section 17 of the Act speaks 
of persons who may be members of a 
co-operative society. Such persons are 
an individual, any other co-coperative 
society, the State Government, the 
Central Government, the State Ware- 
housing Corporation and a body cor- 
porate not covered by any other clause 
and approved by the Registrar. It is 
also enacted that a joint stock com- 
pany or an individual shall not ee 

ec~ 
tion 22 of the Act contemplates rest- 
rictions on individuals in regard to 
holding of shares. Section 23 ‘of the 
‘Act speaks of restrictions on transfer 
of shares or of interest. Section 24 of 
the Act deals with transfer of interest 
on death of a member. Section 27 of 
the Act speaks of removal or expul- 
sion of a member by the Registrar of 
the Society. 


_ 22, Rule 56 of the Uttar Pra- 
desh Co-operative ocieties Rules, 
1968 referred to as the Rules broadly 
deals with removal of members from 
membership of the society and expul- 
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sion of amember from the membership 
of the society. Rule 56 (a) (i) states that 
a person may be removed from mem- 
bership if he has ceased to fulfil the 
qualifications laid -down under the 
Act, rules and bye-laws of the society 
or (iv) his membership of the society 
is inconsistent with the provisions of 
Rule 8 (b). Rule 57 states that a per- 
son sought to be removed or expelled 
under Rule 56 shall be called upon by 
the committee of management to show 
cause why he should not be removed 
or expelled. Rule 58 states that the 
committee of management may by a 
resolution passed in the meeting re- 
move or expel a member, Rule 59 sta- 
tes that no resolution for removal or 
expulsion shall be effective unless it 
is carried by a majority of two thirds 
of the members present and voting. 
Rule 63 states that a member of the 
co-operative society shall cease to be 
a member inter alia on his removal or 
expulsion from society or retirement, 
transfer or forfeiture of all the shares 
held by 


23. The provisions in the Act 
and the Rules indicate that the remo- 
val can only be under a resolution. 
There is no provision for automatic 
cessation of membership. In the ab- 
sence of a resolution there is no valid 
removal of co-operative bank from 
membership. 


24. In the case of removal of a 
member the shares of such.a member 
may under Section 23 (3) of the Act 
be transferred: to or acquired or re- 
tained by a member. Chapter VI of the 
Rules consisting of Rules 65 to 82 deals 
with shares. Rule 82 states that where 
a member of a co-operative society 
ceases to be such a member the value 
of his share or interest in the share 
capital of the society to be paid to him 
or his nominee shall be equal to the 
actual amount paid by the member to 
the society. These provisions indicate 
that there is no reduction of the share 
capital. There was no removal of co~ 
operative banks from the membership 


of the Federation. There was no reso~. 


lution to that effect. The shares owned 
by the co-operative banks are still in 
existence. These shares have not been 
yet transferred to any one. The shares 
have not been transferred to, acquired 
or retained by any person. The shares 
still stand in the name of the co-opera- 
tive banks. The share capital is not 
reduced. ft is therefore not valid on 
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the part of the State Government to 
reduce the shares worth Rs. 53,000 
owned by the co-operative banks, and 
not to take the same into consideration 
in calculating the total share capital. 


_ 25. The other plea of the State 
Government is that shares worth 
Rs. 50,000 belonging to the Saharan- 
pur District Co-operative Federation 
were retired with the result that there 
was reduction of total share capital bv 
asum of Rs. 50,000. Retirement of 
shares is dealt with by rule 66 of the 
Rules. It is stated in the rule that 
under Section 23 (3) of the Act a co- 
operative society may retire the shares 
of a member in the instances mention- 
ed therein. The fourth instance in 
Rule 66 is that if a member of a co- 
operative society has ceased to be a 
shareholder on account ‘of adjustment 
of his membership to any other class 
under Rule 44 (c) or if he has been re- 
moved from membership under R. 56 
(a), his shares may be retired. Again 
under Rule 70 a Central Co-operative 
Society may reduce the share capital 
according to a scheme approved by 
the Registrar. Such a scheme may 
provide for (i) extinguishing or reduc- 
ing the liability on any of its shares in 
respect of share capital not paid up, or 
(ii) cancelling any paid up share capital 
or (iii) paying back any paid up share 
capital which is in excess of the needs 
of the central society. 


26. The Saharanpur District 
Co-operative Federation never ceased 
to be a member. There has been no 
removal or expulsion. If the Saharan- 
pur District Co-operative Federation is 
stil] a member its share money cannot 
be taken out of share capital fund and 
treated as security money. Retirement 
of share money under R. 66 is in four 
cases. First, if a member at the time 
of his admission to membership enters 
into share participation agreement 
between the society and the member 
his share may be retired, Secondly, the 
shares of a member in a salary earn~ 
ing co-operative society in the event 
of transfer of such member from the 
area of operation of the society or ces- 
sation of his service by virtue of which 
he held membership of the society may 
be retired. Thirdly, the shares of a 
member of a co-operative society org~ 
anised in educational institutions if 
the member ceases to be a student or 
a member of the staff of the institu- 
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tion by virtue of which he was hold- 
ing membership of the society may be 
retired. None of these three contin- 
gencies of retirement of shares applies 
- to the case of the Saharanpur District 
Co-operative Federation. The fourth 
instance mentioned in Rule 66 is the 
retirement of a member who has been 
removed from membership or has 
ceased to be a shareholder on account 
of adjustment of membership under 
Rule 44 (c). The District Co-operative 
Federation, Saharanpur does not fall 
in this class also. 

27. The amount of Rs. 50,000 
representing the shares of the District 
Co-operative Federation, Saharanpur 
was said by the State Government to 
be kept in security. If the shares were 
in security the shares remained in 


specie. It could not be said that the 
shares were converted by sale into 
money. Rule 75 forbids hypotheca- 


tion of shares as security for any loan. 
It is therefore not open to the State 
Government to contend that the shares 
worth Rs. 50,000 belonging to the Dis- 
trict Co-operative Federation, Saharan- 
pur were taken off the share capital 
of the Federation. 


28. The condition precedent to 
the exercise of rights of the State 
Government under Section 34 is that 
the State Government owns 60 per cent 
or more of the share capital of the 
Federation. The entire basis of exer- 
cise of right of the Government was 
that shares worth Rs. 53,000 owned by 
the Co-operative banks and shares 
worth Rs. 50,000 owned by the Dis- 
trict Co-operative Federation, Saha- 
ranpur were no longer part of the 
share capital. There is no foundation 
for the State Government to take up 
that plea. The shares in both the cases 
are still part of the share capital. The 
result is that it could not be said that 
the State Government was justified to 
ate right under Section 34 of the 

ct. 

29. For the foregoing reasons 
the petition succeeds. The order of the 
State Government dated 26 June, 1971 
is quashed. 

30. - The appeal is also allowed 
and the judgment of the High Court 
is set aside for the reasons indicated 
hereinbefore. 

31. Each party will pay and 
bear its own costs. 

Appeal allowed. 
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State of U. P., Appellant v. Paras 
Nath Singh and others, Respondents. 

Criminal Appeal No. 49 of 1971, 
D/- 15-1-1973. : 

Index Notes — (A) Penal Code, 
S. 300—Appreciation of evidence — 
No inflexible rule of law that . evi- 
dence of relations requires corrobora- 
tion for sustaining conviction — Judg- 
ment of Allahabad High Court D/- 18- 
5-1970 Reversed. 


Brief Note: — (A) There is no rule 
that even straightforward evidence of 
relations of the deceased needs corro- 
beration for sustaining conviction. 
That such witnesses happen to be natu- 
rally able to identify the assailants 
(coupled with the recovery of the 
blood-stained earth from the place of 
occurrence) leaves no reasonable doubt 
about proof of guilt. In absence of cir- 
cumstances showing witnesses as in- 
clined to falsely involve the accused, 
their being related to the deceased is 
innocuous. Judgment of Allahabad 
High Court D/- 18-5-1970 Reversed. 

(Para 13) 
Index Note: — (B) Penal Cede, 
Section 302 — Sentence — Extennat- 
ing circumstances — The fact that the 
accused is a successful budding law- 
yer is no reason for lesser punishment. 
(X-Ref:— Cr. P. C, S. 367). 

Brief Note: — (B) Those who live 
by the law are expected not to violate 
it by participating in violent crimes 
like murder. A lawyer’s participation 
in such crime should be considered 
rather aggravating his guilt. Success 
in legal profession does not mitigate. 

(Para 14) 

The Judgment of the Court was 
delivered by 

DUA, J.: The State of U. P., the 
appellant in this appeal by special 
leave, assails the judgment of the Al- 
lahabad High Court dated May: 18, 
1970 acquitting on appeal the six res- 
pondents in this Court who were ‘con- 
victed by the Court of the first tem- 
‘porary Civil & Sessions Judge, Pra- 
tapgarh on September 1, 1969, of vari- 
‘ous offences under the Indian Penal 


Code. The accused Paras Nath Singh, 
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Ramendra Pratap Singh, Hari Saran 
Singh and Lal Pratap Singh were sen- 
tenced to death under S. 302 read with 
S. 149, LP.C. The accused Surendra 
Pratap Singh and Shiva Pratap Singh 
were also convicted under the said 
sections but sentenced to life impri- 
sonment. Leniency was shown to them 
by the trial court because Surendra 
Pratap Singh was stated to be a bud- 
ding Jawyer and Shiv Pratap Singh, 
being of tender age (15 or 16 years 
old), was considered to have apparent- 
ly been misled by his relations, Ex- 
cepting Surendra Pratap ‘Singh and 
Hari Saran Singh, the remaining ac- 
‘cused were also sentenced to rigorous 
imprisonment for one year each under 
S. 147, LP.C, They were further con- 
victed under S. 148, LP.C. and sen- 
fenced to rigorous imprisonment for 
two years each. Accused Paras Nath 
Singh was in: addition, sentenced to 
rigorous imprisonment for six months 
under S. 379, LP.C. 


2. The relevant facts necessary 
for our purpose may now be stated. 
The six respondents (hereinafter call- 
ed the accused) were charged with the 
murder of Suresh Singh on July 9. 
1968 and with the theft of his gun and 
cartridges along with the container. 
The deceased and the accused are all 
Thakurs by caste residing in village 
Tsanpur. Accused Surendra Pratap 
Singh and Ramendra Pratap Singh are 
brothers residing in a house adjoining 
that of the deceased, being thus his 
next door neighbours. Shiva Pratap 
Singh and Lal Pratap Singh are cou- 
sins and the other accused persons are 
Said to be their associates. There was 
long standing enmity between the 
deceased on the one hand and Ramen- 
dra Pratap Singh and his family mem- 
bers on the other. About six or seven 
months prior, to the present occur~ 
rence, Ramendra Pratap Singh is said 
to have tried to fire at the deceased 
on Diwali day, and a case under Sec- 
tion 307, ILP.C. arising out ofthe said 
incident was pending at the time of 
the murder of the deceased, About 
five or six days prior to the murder 
Rarhendra Pratap Singh, Surendra 
Pratap Singh and one Vijai Bahadur 
Singh are stated to have beaten the 
deceased inside his house giving rise 
to another case under S. 107/117, 
Cr.P.C, which was also pending at the 
time of the murder in question. This 
enmity is stated to be the motive for 
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the murder of the deceased. Now turn- 
ing to the occurrence in question on 
July 9, 1968, Suresh Singh deceased 
had gone to Pratapgarh on cycle for 
some work carrying with him his gur 
and cartridges. On his way back from 
Pratapgarh the same evening at about 
sunset when he reached Rakhaha 
Bazar and was on the Rakhaha Bazar- 
Kandhai kachha road, all the accused 
persons emerged from the nearby 
Nala. They surrounded their victim 
Suresh Singh, shouting that he should 
be killed because he posed to be a 
great leader. The accused who were 
armed with lathis, spears and farsha, 
assaulted the deceased with their res- 
pective weapons, Smt. Sheela Devi, 
P.W. 1, daughter of the deceased and 
Sachendra Pratap Singh, (P.W. 2) son 
of the deceased also happened to 
be returning to their village from 
Rakhaha Bazar- where they had 
gone to purchase parwal (a vege- 
table) for their mother who was 
not well. On hearing the alarm 
they went towards the nala where 
they saw the accused assaulting their 
father with lathis, spears and farsha. 
Several other persons, including Shiva 
Pratap Singh, Mahabir Singh, Ran- 
mast Singh and Jagdish Bahadur 
Singh were also attracted by the al- 
arm to the place of occurrence, The 
deceased fell down on receipt of inju- 
ries and the accused ran away carry- 
ing with them the gun and container of 
cartridges along with its contents 
belonging to the deceased. The cy- 
cle and a jhola belonging to the de- 
ceased andlying-onthe spot were seni 
home by Sheela Devi (P.W. 1) through 
one Mahabir, Sheela Devi also sent for 
her mother (Smt. Sundari Devi) 
through the same man. The mother 
arrived soon thereafter and Suresh 
Singh was taken on an ekka to Diwan 
Mau from where he was taken in a 
taxi to the District Hospital, Pratap- 
garh. Suresh Singh appears to have 
expired on his way to the hospital 
near village Pipari. The doctor on exa- 
mining Suresh Singh informed Sheela 
Devi that her father had already died 
and advised her to lodge a report at 
the Police Station, Kotwali. She wrote 
but a report of the occurrence (Ex. 
Ka-1) at the hospital and along with 
the dead body, went to Kotwali police 
handed over the 


written report the same night at about 
11.30 p.m. on the basis of which Ka-18, 


ae 





1973 


the formal F.IR was prepared. A case 
under Ss. 302/147/148/149, T.P.C. was 
thereupon registered and all the rele- 
vant papers sent to the police station 
Kandhai. As a result of the investiga- 
tion, it was considered necessary also 
to frame a charge against the accused 
persons under S. 379 read with Sec- 
tion 149, I.P.C. for the theft of the gun 
and the cartridges along with their 
containers belonging to the deceased. 
The foregoing is the prosecution ver- 
sion. 

3. At the trial the only eye- 
witnesses deposing to the actual oc- 
currence were Smt. Sheela Devi, 
(P.W. 1) the daughter and Sachendra 
Pratap Singh (P.W. 2), the son of the 
deceased. P.W. 1 was about 19 years 
old when she gave evidence at the trial 
in July, 1969 and P.W. 2 about 13 or 


| 14 years old. The other persons men- 


tioned in the F.1.R. by PW 1 were not 
produced as witnesses on the ground 
that they were not prepared to depose 
in favour of the prosecution at the 
trial. P.W. 1 and P.W 2 have unfold- 
ed the prosecution case deposing to 
the incident as witnessed by them. Ac- 
cording to P.W. 1,.she and her younger 
brother who had gone to Rakhaha 
Bazar in the afternoon for buying Par- 
wal, while returning to their home, 
heard the alarm as they reached the 
kachcha road. They went towards the 
side from which the noise came and 
saw that their father was being beaten 
by Lalji, Chotey Lal, Sadhy and Nan- 
koo with lathis, Hari Saran Singh with 
ballam and Munna who is also called 
Sheo Pratap Singh, with farsha. They 
took her father down into the Nala 
shouting, “kill the sala, he was play- 
ing the part of Netagiri very much”. 
After the accused had run away, 
P.W.1 went near her father who, 
though badly injured, was still in a 


position to speak. He told her and 


the other persons who had assembled 
there that the accused persons had 
been hiding inside the Nala and that 
they had forcibly taken him away 
from the road intothe Nala and beat- 
en him. She-sent her father’s cycle 
and jhola home 
Singh also requesting him to send her 
mother to the place of occurrence, Her 
mother came there and after arrang- 
ing for an ekka, Suresh Singh was 
taken to Diwan Mau from where 
Suresh Singh was taken to the hospi- 
tal in a taxi. On the way Suresh Singh 


through Mahabir © 
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expired near Pipari. After tħe doctor 
had certified death of Suresh Singh, 
P. W. 1 was advised by the doctor to 
make a report in the Sadar Police Sta- 
tion. She wrote out a report in the 
hospital and along with the dead body 
of the deceased, she went to the police 
station and lodged the report in the 
Kotwali. Paras Nath, accused, accord- 
ing to P. W. 1, had taken away with 
him the gun and the cartridge-belt 
bèfonging to the deceased. She had 
herself to go to the Kotwali to lodge 
the report because there was no other 
adult male member left in their house. 
According to her, Sarvashri Ram Pra- 
tap Singh, Krishnapal Singh, Ramesh 
Prasad Singh and Ruddar Pratap 
Singh, Vakils, live in the neighbour- 
hood of her village. These persons be- 
ing under the influence of the lawyers, 
she could not say if they would be 
willing to give evidence in support of 
the prosecution. She was  cross-exa- 
mined at great length by four different 
lawyers defending the accused persons. 
Sachendra Pratap Singh, (P.W. 2), a 
boy who did not appear to the court to 
be more than 12 or 13 years of age, 
was first questioned by the trial court 
by asking him unexpected but intel- 
ligent questions to which he gave 
rational and sensible answers which 
impressed the court and the court came 
to the conclusion that the boy under- 
stood the importance of justice and of 
taking oath and was fully conscious 
of the desirability of speaking the 
truth when on oath. P.W. 2 fully cor- 
roborated PW 1 onall material points. 
He too was cross-examined at great 
length by all the defence counsel. 


4, Tt appears that after the 
examination of P.Ws. 1 and 2 the pro- 
secuting counsel applied to the trial 
court stating that Mahabir Singh, 
Shiva Pratap Singh, Ranmast Singh 
and Jagdish Bahadur Singh were pre- 
sent in court but as the prosecuting 
counsel had reason to believe that they 
would not speak the truth, they were 
not being produced as witnesses by 
the prosecution. It was suggested that 
they could be examined by the court 
under S. 540, Cr.P.C. if considered 
proper or the accused persons could 
examine them in their defence, if they 
so liked. On this application the coun- 
sel for the accused persons recorded 
a note opposing the suggestion and 
describing the allegation against the 
witnesses as baseless. Section’ 540, Cr. 
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sel was inapplicable and he also declin- 
ed to examine these witnesses in de- 
fence. The said witnesses were in 
these circumstances discharged by the 


trial court on July 9, 1969. 


5. The trial court in a very de- 
tailed and exhaustive judgment deal- 
ing with every aspect in a very lucid 
manner, cama to the conclusion that 
P. W. 1 and P. W. 2 were both truth- 
ful witnesses and their sincerity and 
honesty in speaking the truth could 
not be doubted. After stating the prin- 
ciple governing the evidentiary value 
of the testimony of a child witness, 
the trial court made the following ob- 
Servations about the quality and value 
of the evidence of P. W. 2: 


“He has been cross-examined at a 
very great length and that too by four 
sets of defence lawyers of repute. It 
is amazing to find that despite their 
lengthy and cumbersome cross-exami- 
nation the witness has not been im- 
paired. Had he not been an eye-wit- 
ness of the cccurrence and had he 
been examined after tutoring he could 
not have remained firm even for a 
single moment. The said witness was 
tried to be beguiled, tempted and also 
brow-beaten but to my utter surprise 
he maintained his mental composure 
throughout and did not yield anywhere 
during the cross-examination. Even 
on the most minute details the witness 
did not confuse ahd gave convincing 
replies to them. From the beginning to 
the end of the incident he has success- 
fully acquitted himself and not a sin- 
gle thing could be pointed out in his 
statement which could „be used as a 
weapon against him. The manner and 
the method which the P.Ws. have ex- 
hibited in the witness box have left an 
everlasting impression in my mind 
about their sincerity and truthfulness. 
As a Judge of fact I am definitely of 
the opinion that unless truthful and 
honest the P.Ws. 1 and 2 would have 
collapsed under the weight of this 
trving and tiring cross-examination”. 


The testimony of P.W. 2 according to 
the trial court was fully supported and 
corroborated by his sister, P.W. 1, who 
has unfolded the prosecution version 
‘about the occurrence in question. The 
trial court also upheld the justification 
for not producing the other witnesses 
in court. This is what the trial court 
has said in this connection: 
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“The nature and number of inju- 
ries found on the person of the deceas- 
ed and that too in broad day light 
goes to show that the deceased was. 
beaten mercilessly. The site of the 
scene of the occurrence and the injur- 
ed must have been awe-striking and 
appalling. To all those who might have 
seen the occurrence it must have left 
an indelible impression that the accus- 
ed meant business and there was 
nothing which could deter them from 
accomplishing their target. This psy- 
choanalysis of the situation too has to 
be kept in mind before giving a find- 
ing about the respective versions of 
the parties. Several documents have 
been filed in the case by the prosecu=- 
tion to show that cases under Ss. 307, 
323/452, LP.C. and under Sections 107/ 
117, Cr.P.C. were pending atthe time 
of oceurrence between the deceased on 
the one hand and the accused Ramen- 
dra and his family on the other. In 
these circumstances there was nothing 
surprising if even onlookers did not 
dare to come forward. Further I am 
constrained to observe that had the ac- 
cused been on bail even the offsprings 
of the deceased ie, P.Ws. 1 and 2 
could not have come in the witness 
box to depose about facts relating to 
the murder of their father and in that 
ease the fact of even the death of the 
deceased would have been enveloped 
in darkness. 


Whatever reason may be there to 
it there is no denying the fact that 
witnesses in the case have kept back 
and have avoided coming forward. In 
this connection I may recall the state- 
ments of P Ws. 1, 2 and 4. Out of so 
many public witnesses named in the 
charge-sheet only P. Ws. 1 and 2 could 
figure as eye-witnesses of the occur- 
rence. Had they not been the family 
members of the deceased even they 
would not have come. P. W. Inder 
Singh has stated that the witnesses 
have been pressurised not to come. I 
am very much impressed by the state- 
ments of P. Ws. 1,2 and 4 on this score. 
Thus in the case of the present nature 
no one could like to invite trouble for 
him by coming in the witness box. 
There is not the least doubtthat either. 
because of fear or because of other in- 
fluences witnesses have not liked to 
involve themselves in the matter. Thus 
considering the evidence and the cir- 
cumstances of the case I feel that the 
explanation offered by the prosecution 
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regarding the absence of other P.Ws. 
in the witness box has got to be ac- 
cepted, Exhibits Ka-14 and Ka-16 also 
lend assurance to this finding”. 


6. Exhibit Ka-14, it may be 
pointed out. is the F.I.R. dated Novem- 
ber 1, 1967 made by. Suresh Singh 
(deceased) against Ramendra Pratap 
Singh and others lodged at 10.30 p.m. 
with respect to the attempted assault 
on him“and firing of shots the same 
day at about 6 p.m. Exhibit Ka-16 is 
an application by Suresh Singh, de- 
ceased, dated November 6, 1967 made 
to the Superintendent of Police, Pra- 
tapgarh, in which, after referring to 
the incident of November 1, 1967 when 
Ramendra Pratap Singh was alleged 
to have fired from the upper portion 
of his house about 8 or 10 shots at 
Suresh Singh from a double barrelled 
gun of his grandfather, Raghav Pratap 
Singh, it was complained that there 
was a constant danger to Suresh Singh 
and the members of his family at the 
hands of Ramendra Pratap Singh, Kri- 
shna Pratap Singh and others men- 
tioned therein. At this stage we consi- 
der it proper to reproduce the nature 
and number of injuries inflicted on the 
deceased because according to the trial 
court all those persons who might 
have witnessed this occurrence must 
have been impressed by the fact that 
the accused meant business and noth- 
ing could deter them from accomplish- 
ing their objective. The following ante- 
mortem injuries were found on the 
person of the deceased: 

1. Lacerated wound 2” x 1/2” bone 
deep on the fore-head 1 1/2” above the 
right eye~brow. 

2. Lacerated wound 1” x 1/4’x 
scalp deep just behind injury no. 1. 

3. Abrasion 1/2” x 1/2” on the 
forehead 2” above the left eye-brow. 

4 Incised wound 21/2” x 1/2” 
bone deep 1” behind the left ear direct- 
ed downwards and outwards. 

5. Incised wound 3” x 1/4” muscle 
deep on the left side of the face direct- 
ed downwards and outwards. 

6. Incised wound 1” x 1/4” muscle 
deep just below the left eye directed 
downwards and outwards. - 

7. Punctured wound 1/2” x 1/2” 
x 11/2” over the bridge of the nose 
directed‘ upwards and inwards. 

8. Incised wound 11/2” x -1/2% x 
muscle deep on the lower part of the 
face below the chin. 
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9. Contusion 1” x 1” on the top of 
the right shoulder. 


10. Contusion 3” x 1 1/2” on the 
Ere surface of the right arm upper 
4/3. 

11. Contusion 3” x 2” on the back 
of the right arm lower 1/3. 

12. Contusion 3” x -1” on the back 
of the right forearm middle 1/3. 

13. Contusion 1” x 1” on the back 
of the right wrist. 

14, Contusion 3” x 2” on the back 
of the right hand. 

15. Lacerated wound 1” x 1/2” 
skin deep on the web between the 
right thumb and index finger. 

16. Contusion 3” x 2” on the front 
of the chest near the root of the neck. 
_ 17. Contusion 2” x 3/4” on the 
front of the right thigh middle 1/3. 

_ 18. Contusion 2 1/2” x 3/4” on the 
front of the right thigh 1/2” below in~ 
fury no. 17, 

19. Contusion 3” x 3/4” on the 
right thigh just below injury no. 18. 

20. Contusion 3” x 3/4” on the 
right thigh -1/2” below injury no. 19. 
_ 21, Contusion 3” x 3/4” on the 
front of the right thigh just above th 
knee joint. : 

22. Contusion 2” x 1” on the top 
of the left shoulder. 

23. Contusion 2” x 3/4” on `thħe 
S surface of the left arm upper 

3. 

24. Contusion 3” x 1” on the back. 
of the left forearm upper 1/3. 

25. Contusion 3” x 1 1/2” on the 
right forearm lower 1/3. 

26. Contusion 1 1/2” x 3/4” on the 
back of the left wrist. 

27. Contusion 1” x 3/47 
back of the left hand. 

28. Contusion 3” x 1” on the front 
of the left thigh middle 1/3. ' 

29. Contusion 3 1/2” x 1” on the 
front of the left thigh lower 1/3. 

30. Abrasion 1” x 1/2” on 
front of the left knee. 

31. Multiple abrasion in an area of 
2” x 11/2” on the front of the left leg 
upper 1/3. - 

32. Abrasion 1” x 1/4” 


on the 


the 


on the 


‘front of the left leg upper 1/3 x 1” be- 


low injury no. 31. 

33. Abrasion 1” x 1/2” on the 
front of the left leg lower 1/3. 

34. Contusion 6” x 1” on the right 
side of the back upper 1/3. 

35. Contusion 1” x 1/2” on the 
right side of the back middlé 1/3. 
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36. Punctured wound 1/4” x 1/2" 
on the left side of the back middle 
1/3 close to the mid line of the back 
directed downwards and outwards, 

37. Punctured wound 1/4” x 1/47 
on the left side of the back lower 1/3 
directed downwards and outwards. 
Relying on the evidence of P.Ws. 1, 2 
and 4, the trial court convicted the ac- 
cused persons, as already noticed. 


Ta An appeal was preferred to 
the High Court by the six accused per- 
sons against their conviction and sen~ 
tence and in the memorandum of ap- 
peal the only grounds taken were: (1): 
that the conviction was bad in law (2) 
that the conviction was against the 
weight of evidence and (3) that the 
sentence was too severe. Death sen- 
tence on four of them was also before 
that court for confirmation. 


8.. The High Currt after notic- 
fing the circumstances in which the 
four witnesses mentioned earlier had 
been discharged by the trial court, con- 
sidered it necessary to examine 
them itself as court witnesses. They 
“were examined in the High Court 
in. May, 1970- All of them de- 
nied having been present at the 
place of the occurrence. When cross= 
examined, they seem to us to have cut 
a very sorry figure and we consider it 
impossible to place any reliance on 
their testimony. Indeed, even the 
High Court after a close scrutiny of 
their evidence, came to the conclusion 
that the four witnesses did not want 
to speak the truth and that they had 
not been withheld by the prosecution 
for any oblique motive as suggested 
on behalf of the accused persons. 


9. The High Court accepted the 
evidence of P.Ws. 1 and 2 with res- 
pect to the place where Suresh Singh 
had been murdered but according to 
it (fo quote its own words) “The ques- 
tion that remains to be decided is 
whether the testimony of P.W. 1 Smt. 
Sheela Devi and P.W. 2, Sachendra 
Pratap Singh, who are the daughter 
and son of Suresh Singh, can be be- 
lieved”, After holding the four wit- 
nesses examined by the High Court on 
appeal to be untruthful, the High Court 
proceeded to scrutinise the evidence of 
P.Ws.1 and 2. After athorough and de- 
failed consideration of the criticism 
fevelled against their testimony by the 
counsel for the accused persons, the 
High Court observed: 
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“We have therefore come to the 
conclusion that there is nothing in- 
herently improbable in the statements 
of P.W. 1Smt. Shila Devi, and P.W. 2, 
Sachendra Pratap Singh. We cannot, 
however, ignore the fact that they are 
after all the daughter and the son res- 
pectively of the deceased Suresh Singh 
and, are in a sense chance witnesses. It 
is true that under the law there is 
nothing which prevents us from acting 
upon the testimony of these two eye- 
witnesses and upholding the conviction 
of the appellants, but rules of pru~ 
dence and safety have to be taken into 
consideration. Therefore, having given 
the matter our anxious thought even 
though we hold that we find nothing 
improbable in the statements of these 
two eye-witnesses, we think it proper 
not to act on the uncorroborated testi- 
mony of these witnesses. We, therefore, 
by the way of abundant caution give 
the appellants the benefit of the 
doubt”. 
With these concluding observations the 
High Court allowed the appeal of the 
accused persons and set aside their 
conviction. The High Court, however, 
also considered it proper to issue notice 
under S. 479A, Cr. P. C, to Sheo Pra- 
tap Singħ son of Birju Singh who had 
been examined by the High Court on 
May 11, 1970, calling upon him to 
show cause why he should not be pro- 
secuted for perjury for having falsely 
stated that he did not live in village 
Isanpur and that he did not know the 
accused persons, 


10. On appeal in this Court 
Mr, Rana appearing on behalf of the 
State of Uttar Pradesh has submitted 
that the High Court has gone serious- 
ly wrong in acquitting the accused per- 
sons merely on the ground of absence 
of corroboration of the evidence of 
P.Ws. 1 and 2 when it had itself held 
that there was nothing improbable in 
the statements of these witnesses. The 
High Court has, according to the ap- 
pellant’s submission, seriously erred 
in ignoring its own earlier conclusion 
that the other witnesses dropped by 
the prosecution who were expected to 
corroborate P.Ws, 1 and 2, were not 
prepared to speak the truth. This was 
a sufficiently cogent reason for not 
producing them and for placing com- 
plete reliance on the sole testimony 
of P.Ws. 1 and 2. The observation of 
the High Court that P.Ws. 1 and 2 
were “in a sense chance witnesses”, 
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was wholly unjustified and is indeed 
contrary to the High Courts, own ear- 
lier view accepting the testimony of 
P.Ws.-1 and 2. On the cireumstances 
of this case, according to the appellant’s 
counsel the evidence of P. Ws. 1 and 
2 had been rightly accepted by the trial 
court and the High Court erroneously 
required further corroboration for act- 
ing upon their evidence. The decision 
of the High Court, it has been emp- 
hasised, erroneous as it is, has result- 
ed in gross failure of justice. 


11, In reply, Mr. Nuruddin 
-Ahmed has with his usual persua- 
sive eloquence criticised the evidence 
of the two eye-witnesses, P. Ws. land 
2. while paying to these witnesses a 
high tribute for their intelligence and 
presence of mind and also while endors~ 
ing the impression of the trial court 
that even onthe matter of minute de- 
tails P.W. 2 did not get confused by 
his cross-examination but gave con- 
vincing replies to the questions, the 
Tearned counsel has argued that the 
high order of intelligence of these two 
witnesses only serves to explain their 
cleverness in putting forth a prima 
facie plausible story which is far from 
true. According to the learned counsel 
these two witnesses have made up a 
story about the manner in which their 
father met with his death with the 
sole object of falsely implicating the 
accused persons who are their enemies. 
The submission proceeds that neither 
was the deceased killed at the time 
stated by these witnesses “nor were 
they present at the spot to witness 
their father’s murder. The deceased, it 
is suggested, had also several other 
enemies and his murder was in all pro~ 
bability committed by some other per- 
son or persons who had their own 
scores to settle with him. The children 
of the deceased who are extremely in- 
telligent, have very shrewdly thought 
of utilising this opportunity for gett- 
ing their enemies hanged. In this con- 
nection, the absence of any mention 
about the presence of parwal at the 
place of occurrence or with P.Ws. 1 
and/or P.W. 2, in the F.1.R. or in the 
statements of either of the two eye- 
witnesses has been very strongly em- 
phasised by the counsel in support of 
his suggestion that the whole story 
about the visit of these two children 
of the deceased to Rakhaha Bazar on 
the evening of the day of occurrence 
-for buying parwal is false and so must, 
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therefore, be the story of their pre- 
sence at the time and the place of the - 
murder, The counsel has, also laid 
stress on the fact that there was no 
point in their going so far away from 
their village to buy parwal when the 
same could easily have been secured 
from closer quarters, It has also been 
suggested that a young girl was nor- 
mally not expected to be sent for pur- 
chasing parwal late in the evening. A 
passing observation was also made to 
the fact that parwal were not a medi- 
cine which could urgently be required 
and that the story of the witnesses’ > 
visit to Rakhaha Bazar for this pur- 
pose should be discarded as concocted 
and unconvincing. The other criticism 
very strongly pressed relates to the 
F.LR. This report which is detailed has 
been drafted in a form which, accord- ` 
ing to the counsel, suggests that its 
author has at least some knowledge of 
legal phraseology and of some sections 
of the Indian Penal Code as also of the 
Criminal Procedure Code. From this it 
is sought to be inferred that P.W. 1 
who claims to be its author, must have 
secured the assistance of someone con- 
versant with the drafting of such re- 
port and she must, therefore, be as- 
sumed to have both time and opportu- 
nity of concocting a story for falsely 
implicating the accused persons who 
were the enemies of the family. A 
Suggestion was put to P.W. 2, the son 
of the deceased, and to Head Constable 
Tripathi, P.W. 10, that the report had 
been lodged by P.W. 1 after consulting 
Bhagwati Prasad but this suggestion 
was denied by them. Still another point 
has been forcefully urged by the coun- 
sel that according to P.Ws. 1 and 2 a 
large number of people had gone for 
shopping to the Rakhaha Bazar on 
that day and, therefore, many people 
would have noticed the occurrence, if 
it had actually taken place as deposed 
by P.Ws. 1 and 2. The fact that no 
other independent witness is forth- 
coming is, according to the counsel, 
proof positive that the occurrence did 
not take place at the time and the spot 
and in the manner deposed by these 
witnesses, 


12. Almost all these argu- 
ments were urged in the trial court 
and repelled for cogent reasons with 
which we are in full agreement and it 
is, therefore, not necessary to repeat 
them. It is noteworthy that the High 
Court also did not take a different 
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view on the credibility. of P.Ws. 1 -and 
2. The absence of other witnesses from 
the witness box is satisfactorily ex- 
plained by the prosecution and after 
recording the evidence of these wit- 
nesses as court witnesses, the High 
Court also endorsed the opinion of the 
prosecuting counsel that these other 
witnesses were not willing to speak 
the truth. 


13. In our view, the High 
Court has gravely erred in acquitting 
the accused persons and indeed its 
judgment has resulted in grave failure 
of justice. The trial court had taken 
great pains in fully scrutinising and 
properly evaluating the evidence of 
P.Ws. 1 and 2 and after applying the 
correct principles governing the ap- 
preciation of the evidence of a child 
witness it had accepted the evidence 
of these two witnesses as true. 
the arguments urged on behalf of the 
accused were duly considered and re- 
pelled. The High Court on appeal de- 
voted a major part of its judgment to 
the consideration of the additional evi- 
dence recorded by it. Feeling wholly 
unimpressed by this evidence, it en- 
dorsed the view of the prosecuting 
agency that these witnesses were not 
produced in court because they were 
not prepared to speak the truth and 
indeed felt constrained to issue notice 
under Section 479A, Cr. P.C. to one of 
them to show cause as to why he 
should not be prosecuted for perjury. 
It disagreed with all the main argu- 
ments urged on behalf of the accused 
persons for discrediting the testimony 
of P.Ws, 1 and 2, but curiously enough, 
acquitted the accused persons on the 
view—which we must confess is not 
easy to appreciate—that P.Ws. 1 and 
2 being closely related to the deceas- 
ed and being in a sense chance wit- 
nesses, their evidence without corrobo- 
ration did not prove the guilt of the 
‘accused beyond reasonable doubt. We 
are not able to endorse this view which 
seems to us to be both unreasonable 
and not supportable on the material on 
record. Once P.Ws. 1 and 2 are held 
to be trustworthy witnesses then there 
does not seem to be any cogent reason 
‘lfor not acting upon their evidence. The 
fact that the other persons who were 
present at the spot and had witnessed 
the occurrence have, without any good 
reason and, perhaps with oblique mo- 
tive, chosen not to state the truth in 
court and thereby to obstruct the 
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course of justice would, in our opinion, 
provide a sound reason for accepting 
the testimony of P.Ws. 1 and 2 for, 
Sustaining the’ conviction of the accus- 
ed persons. To decline to act upon the 
testimony of these witnesses merely 
because of the absence of other wit- 
nesses to corroborate them in court, is 
to defeat the cause of justice in this 
case, It is wholly unreasonable for the 
High Court to dub P.Ws. 1 and 2 as 
chance witnesses: we find no cogent 
material on the record to support this 
observation. Indeed this observation 
ignores and to an extent runs counter 
to the High Court’s own earlier line of 
reasoning. There is, we think, ab- 
solutely no justification for the view 
that their testimony leaves any scope 
for reasonable doubt about the com- 
Plicity of the accused persons, Becaus* 
of their relationship with the deceased 
they cannot be considered to be inclin- 
ed to spare the real assailants for fal- 
sely involving the accused persons and 
indeed in the circumstances of this 
case there is hardly any scope for such 
a hypothesis. To us there appears an 
intrinsic ring of truth in the state- 
ments of the two eye-witnesses which 
disclose no infirmity. There is no gene- 
ral rule that the evidence of the rela- 
tions of the deceased must be corrobo- 
rated for securing the conviction of 
the offender. Each case depends on 
its own facts and circumstances. In the 
present case the straightforward nature 
of the deposition of these two witnesses 
and the fact that they were undoubted- 
ly ina position to identify the assail- 
ants of their father coupled with the 
recovery of blood-stained earth from 
the place of occurrence leave no rea- 
sonable doubt about the guilt of the 
accused persons.’ The High Court 
has clearly taken an unreasonable and 
erroneous view which is not warrant- 
ed by the material on the record and 
has reversed the judgment of the trial 
court on grounds which are manifest- 
ly fallacious and untenable. Relying on 
P.Ws. -1 and 2 and the attending cir- 
cumstances of the case we are con- 
strained to allow the appeal and sett- 
ing aside the judgment of the Hir 

Court. convict the six respondents in 
this Court for the offences they were 
charged with and convicted by the 
trial court. 


14. 
arises 


The next question which 
relates to that of sentence. 
is a matter which requires- 
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the exercise of sound judicial discre- 
tion, After the amendment of S. 367, 
Cr. P. C. in 1955, it is no longer neces- 
sary to assign reasons for awarding the 
lesser penalty in the case of convic- 
tion for the offence of murder. The 
Court is now free in its discretion to 
award any one of the two sentences 
prescribed by S. 302, LP.C. The trial 
court had of course imposed capital 
sentence on four accused persons and 
life imprisonment on two. . Of these 
two, one was shown leniency because 
he was a budding lawyer and the 
other because of being young. We con- 
sider it proper to record our inability 
to appreciate the leniency shown in 
the case of a budding lawyer who, be- 
cause of his education and profession 
was, in our opinion, expected to exer- 
cise restraining influence on his asso- 
ciates rather than allow himself to be 


-lmisled into being a party, to such grue- 


some murder. Those who live by the 
law are expected to abide by law and 
mot violate it by voluntarily participat- 
ing in violent crimes like murder mo- 
tivated by personal animosity. His par- 
ticipation inthe present crime should, 
in our opinion, have been considered 
astan aggravating rather than an ex- 
tenuating circurnstance. It is indeed in- 
congruous to contend that success in 
legal profession by itself mitigates the 
culpability of the guilty lawyer. How- 
ever, since now this Court has to de- 
termine the proper sentence to be im- 
posed after converting the acquittal in- 
to conviction, in our opinion, in view 
of the facts that (i) the murder was 
committed as far back as 1968; (ii) on 
conviction by the trial court on Sept- 
ember 1, 1969, the accused were sen- 
tenced to death with the result that 
till their acquittal by the High Court 
the shadow of death because of the 
capital sentence must have haunted 
them; (iii) they were acquitted (though 
wrongly) by the High Court as far 
back as May, 1970 and (iv) itis not 
possible to assign with certainty the 
fatal blows on the vulnerable parts of 
the body of the deceased to any parti- 
cular accused person or persons, it 
would meet the ends of justice if we 
sentence them all to imprisonment for 
life. We are not unmindful ofthe facts 
that the murder was really gruesome 
and cowardly and the accused being 
highly influential persons, had also ap- 
parently successfully influenced and 


dissuaded a number of eye-witnesses 
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from stating the truth in court, but 
keeping in view all the considerations 
already mentioned, we feel that the 
more appropriate sentence in this case 
would be that of life imprisonment on 
all the six respondents. The convic- 
tion and sentence for the theft of the 
gun as imposed by the trial court is 
also restored. The sentences on Paras 
Nath Singh are to be concurrent. The 
appeal is accordingly allowed in the 
terms just stated. l 
Appeal accordingly allowed. 
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(From: Award of Industrial Court, 
Gujarat) 
A, ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


Shri Ambica Mills Ltd. No. 1, Ap- 
pellants v. The Textile Labour Asso- 
ciation, Ahmedabad, Respondents. 


Civil Appeals Nos. 2083-2084 of 
1969 and 1259-1260 of 1970, D/- 20-12- 
1972. 

Index Note: — (A) Payment of 
Bonus Act (1965), Sch. Ii, Item 6 (g) — 
Grant even to an activity which an 
establishment carries on is also cover- 
ed under it, 


Brief Note: — (A) Subsidy con- 
templated under is not confined to a 
particular concern or establishment. 

(Para 15) 

Index Note: — (B) Payment of 
Bonus Act (1965) Sch. II, Item 6 (g)— 
Customs draw back or rebate on rail- 
way freight is not ‘subsidy’. 


Brief Note: — (B) ‘Subsidy’ does 
not cover indirect assistance but only 
direct cash payments. 

(Paras 16, 17, 21) 

Index Note — (C) Payment of 
Bonus Act (1965), Sch. T, Item 6 (g)— 
Expression “body corporate establish- 
ed by any law” in item 6 (g)—Scope. 
ATR 1957 Bom 36, Relied on. 


Brief Note: — (C) The words “body 
corporate established by any law” 
have been deliberately used to indicate 
that while all companies and corpora- 
tions, as defined in the Act are liable 
to pay bonus, only subsidies paid by 
body corporate established by any law 
Le. special law should be deductible 
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items and not subsidies paid by bodies 
corporate established under any law. 
The idea in referring to a body cor- 
porate established by any law was that 
when such bodies are established by 
any law for encouraging any industry 
subsidies given by them alone should 
be taken into account. 

(Paras 22, 23, 24, 25) 


Thus, payment made by Joint 
Plant Committee constituted by Cen- 
tral Government in exercise of its 
power under Cl. (17) of the Iron and 
Steel (Control) Order 1956, not being 
a Government body, cannot be deduct- 
ed as subsidy under this item. 

(Para 22) 


Index Note: — (D) Payment oi 
Bonus Act (1965), Sch. II, Item 6 (2)— 
Subsidy being statutorily deductible, 
the court cannot question reasonable- 
ness of its deduction. (Paras 16, 20) 


Index Note: — (E) Payment of 
Bonus Act (1965), Sch. I Item 6 (g)— 
Subsidy shown as income in profit 
and loss account —- Employer can yet 
deduct it from total income. (X-ERef: 
S. 23). (Paras 16, 20) 


Brief Note: — (E) All that S. 23 
provides is for presumption of the ac- 
curacies of the balance sheet and pro- 
fit-and loss account of corporations 
and eompanies. It does not create 
estoppel. (Para 26} 
Cases Referred: Chronological Paras 
AIR 1972 SC 2148 = (1972) 1 

Lab LJ 642=1972 Lab IC 1283, 
Sone Valley Portland Cement 
Co. v. Workmen 

(1970) 2 Lab LJ '576=21 Fac LR 
387 (SC), Consolidated Coffee 
Estate Ltd. v. Workmen 

AIR 1960 SC 1320=39 ITR 723, 
Bengal Textiles Association v. 
I. T. Commr, 

AIR 1957 Bom 36=(1955) 2 Lab 
LJ 755, Majoor Sahakari Bank 
Ltd. v. M. N. Majumdar 24 

The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.— Civil ap- 
peals Nos. 2083 and 2084 of 1969 are 
by the Management, Shri Ambica Mills 
Ltd. No. 1, against the Award Part I 
dated 13th August, 1969 and Part H 
dated 28th August, 1969, respectively 
of the Industrial Court, Gujarat in Ref- 
erence IC No. 110 of 1968. Civil ap- 
peals Nos. 1259 and 1260 of 1970 are 
by the Textile Labour Association, 


18 


27 


19 
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Ahmedabad, representing the work- 
men against the same Award. 

2. Shri Ambica Millis Ltd, 
Ahmedabad, is a public limited com- 
pany owning three textile units, viz. 
Shri Ambica Mills Ltd. No. 1 and No. 2 
at Ahmedabad, Shri Ambica Mills Ltd. 
No. 3 at Baroda and two engineering 
units, viz., Shri Ambica Tubesat Vata 
and Shri Ambica Machinery Manufac- 
turers in the premises of Shri Ambica 
Mills Ltd. No. 1 at Ahmedabad, The 


last unit, i e. Shri Ambica Machinery | 


Manufacturers came into existence in 
the beginning of the year 1967, Shri 
Ambica Mills Ltd. 2 and 3 have enter- 


| 


ed into an agreement to pay bonus on . 


the lines of Shri Ambica Mills Ltd. 


No. 1, Ahmedabad. All the aforesaid i 
undertakings have been treated as — 


parts of the same establishment, name- 
ly, Shri Ambica Mills Ltd., for the 
purpose of computation of bonus. 

3. The dispute relates to the 
payment of bonus for the year 1967. 
The demand for the payment of bonus 
for the year 1967 was raised as a 
result of notice of change given by the 


> 


Textitle Labour Association (herein~ | 


after referred to as the Association) 
on 15-7-1968. The appellant mills did 
not agree to the payment of bonus as 
demanded and conciliation proceedings 
having failed, the dispute was referr 
under Section 73-A of the Bombay 
Industrial Relations Act, 1946. The 
Association requested the Mills Com- 
pany to furnish the information regard- 
ing the computation of gross profits as 
well as allocable surplus to enable the 
association to calculate the bonus for 
the year 1967. The Mills Company sup- 
plied the said information, but it also 
claimed certain deductions from the 
gross profit for calculating the alloca- 
ble surplus. z 

o A In the statement of claim 
filed by the Association it was submit- 
ted that — 

(a) The Mills Company should be 
directed to pay bonus at the rate of 
6.59% of the annual earnings. 

(b) The said amount should be 
directed to be paid with interest at 
the prevailing rate. 

. (c) The Hon’ble Court may be 
pleased to grant any other further 
relief as it may deem fit. 

5. The deductions claimed by 
the mills in calculating the available 
surplus were of certain items falling 


| 
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under item 6 (g) of the Second Sche- 
dule of the Payment of Bonus Act, 
1965, as subsidies. It was contended 
that only 4% bonus ie. the minimum 
bonus was payable. 

6. The Association accepted the 
facts and figures furnished. by the 
Mills Company and the dispute only 
related to the matter of deduction in 
respect of an amount of Rs. 32,42,945/- 
and whether the whole or any part 
thereof was subsidy or not. 

7. The amounts claimed as 
subsidies consisted of the following 
five different items: 

(1) Rs. 8,63,194/- : 
Cash subsidy on export of steel pipes 
and tubes received from Joint Chief 
See of Imports and Exports, 

omb 

(2). Rs. 4,25,233/- 

Cash by way of steel entitlement re- 
ceived from the Joint Plant Commit- 
tee, Calcutta. 

(3) Rs. 9,33,213/- 

Cash by way of Customs Drawback 
realisation on certain types of pipes 
received from the Collector ‘of Cus- 
toms, Bombay. 

(4) Rs. 71,754/- 

Cash by way of Railway Freight Re- 
bate paid by the Chief Commercial 
oes Western Railway, 


mpey. Rs. 9 ,49,551/~- 

Export incentive on the cotton textile 
goods exported received from the 

na Cotton Mills Federation, Bom- 
ay. 

8. Out of this total amount, an 
amount of Rs. 9,72,986/- relates to past 
years i.e. the years 1965 and 1966, and, 
according to the Mills Company that 
cannot, in any event, be treated as 
income for the accounting year 1967 
to which the dispute relates. 


9. The Industrial Court held 
that the Mills Company was entitled 
to deduct the first two items i.e. cash 
assistance from Jt. Chief Controller of 
Imports & Exports, Bombay, being 
Rs. 8,63,194 and cash payment by way 
of steel entitlement being Rs, 4,25,233 
but not items Nos. 3, 4 and 5. It fur- 
ther directed the parties to file fresh 
ealculation on the basis of its direc- 
tions in Award Part T. 

40. On the basis of the above 
directions the Association filed 
the calculations ar ela its 
right to appeal. Mills 
Company also submitted fresh 
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calculations. 
tions the Industrial Court made. an 
award directing the Mills Company to 
pay 4.53% of wages as bonus to all its 
employees in the 3 textile units and 2 
engineering units. 

11. The dispute thus centres 
round the meaning of the word ‘Sub- 
sidy’ found in item 6 (g) of the Second 
Schedule to the Payment of Bonus Act. 
Another incidental question is whe- 
ther the Joint Plant Committee or the 
Indian Cotton Mills Federation is a 
“Body Corporate established by any 
law for the time being in force”. 

12. The word ‘Subsidy’ is not 
defined in the Act. The Industrial 
Court took into consideration the 
meanings of the word ‘Subsidy’. given 
in the (i) Websters New World Dicti- 
onary, 1962, (ii) Shorter Oxford En- 
glish Dictionary, Vol. Il, Third Edi- 
tion, (iii) Chambers’s Twentieth Cen- 
tury -Dictionary, Revised Edition, and 
(iv) The Reader’s Digest Great Ency- 
clopaedic Dictionary, Vol. IE (M-Z), 
and came to the conclusion that the 
word ‘subsidy’ cannot be confined only 
to those cases where cash payment is 
made by Government in order that an 
industry may survive, that even if 
assistance is given by way of an incen- 
tive it would not cease to be a subsidy 
provided it is a cash payment given 
by way of assistance and that certain 
types of assistance particularly those 
which are only indirect like rebates 
etc. should be excluded. 

13. We find ourselves in agree- 
ment with this view. The various de- 
finitions given in the dictionaries in 
so far as they are relevant, are as fol- 
lows: 
sake Webster’s New World Dictionary, 
grant of money, specifical- 
Ty (a)... ‘(Dy a government grant toa 
private enterprise considered of bene- 
fit to thé public.” 

Shorter Oxford English Dictionary 

“Help, aid, assistance...... Financial 
aid furnished by a state or a public 
corporation in furthering of an under- 
taking or the upkeep of a thing...... R 
Chambers’s Twentieth Century Dictio- 
nary, Revised Edn. 

“assistance, aid in money...... a 
grant of public money in aid of some 
enterprise, industry etc, or to keep 
down the price of a commodity...... 4 
The Reader’s Digest Great Encyclopae- 
die Dictionary. Vol. Ir (M-Z) 


Based on these calcula- `` 
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_ “2, Financial aid given by govern- 

ment towards expenses of an under- 
taking or institution held to be = of 
public utility, money paid by govern- 
ment to producers of a commodity so 
that it can be sold to consumers at a 
low price...... 
In addition our attention has bee 
drawn to the definition given in 
“Words and Phrases Permanent Edi- 
tion, Vol. 40” where subsidy is des- 
cribed as follows: 

“A subsidy is a grant of funds or 
property from a government as of the 
state or municipal corporation to a 
private person or company to assist 
the establishment or support of an en- 
terprise deemed advantageous to the 
public-a subvention.” Reference is 
made to 60 Corpus Juris. 


Corpus Juris Secundum, Vol. 83, page 
760 gives the following under the 
heading of Subsidy: 


“Something, usually money, dona- 
ted or given or appropriated by the 
government through its proper agen- 
cies, a grant of funds or property from 
a government, as of the state or a 
municipal corporation, to a private per- 
son or company to assist in the esta- 
blishment or support of an enterprise 
deemed advantageous to the public; a 
subvention. 


Pecuniary premiums offered by 

the government to persons enlisting in 
the public service, or engaging in par- 
ticular industries, or performing spe- 
cified services for the public benefit 
are treated in Bounties.” 
The emphasis in every one of these 
definitions is on something given or 
donated; indirect assistance is not men- 
tioned. 


14. Before we proceed further, 
it may be necessary to refer to the 
history regarding the place of “sub- 
sidy” in the payment of bonus, Under 
what is known as the “Full Bench” 
formula. subsidy will not be a proper 
deduction in calculating the surplus 
available ‘for payment of bonus. There 
is no reason on principle why subsi- 
dies should be kept out of account in 
calculating the available sum for pay- 
ment of bonus. The Bonus Commis- 
sion in its report did not recommend 
subsidy as a deductible item. Sche- 
dule 2 to the Bonus Act is really a 
copy of the schedule found at page 39- 
40 of the Commission’s report, with 
the single addition of item (g) after 


i 
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item 6 (f) found in the Commission’s 
report. Even the dissenting minute to 
that report did not recommend that 
subsidy should be a deductible item 
but then the dissenting minute was on 
a completely different basis from that 
of the main report. : 


15. After the report of the 
Commission the legislation regard- 
ing bonus took the form of a 
Bonus Ordinance where for the 
first time we come across item 6 


(g) in Schedule 2. The Resolution of : 


the Government of India which consi- 
dered the recommendations of the 
Commission’s report and accepted it 
Subject to certain modifications, for the 
first, time referred to subsidies. The 
particular sentence is as follows: 


Seese aste aean keia 


count in working out the gross profits 
for the purpose of payment of bonus.” 


The Press Note issued by the Govern~ _ 


ment regarding the Ordinance also 
contained a similar statement. On the 
basis of these two statements and on 


the basis of an extract from Kothari’s , 


“Economic Guide and Investors’ Hand~ 
book of Indja” where this subsidy to 
the Hindustan Ship Yard, which was 
originally called the Scindia Steam 
Navigation Co., has been described, it 
had been argued before the Industrial 
Ccurt, and the same argument was re- 
peated before this Court, that the sub- 
sidy contemplated under item 6 (g) can 
only be a subsidy to a particular con- 
cern or establishment. We consider this 
argument as fallacious, The reference 
to the Hindustan Shipyard is merely 
illustrative. The argument based on 
this that only grants to particular esta- 


blishments as such and not grants toj ` 


any activity which any establishment 
can carry on should be called a sub- 
sidy, is a far-fetched one. Whether 
the grant is made to a single establish- 
ment oritis granted on certain terms 
which make it available to all persons 
or establishments carrying on the same 
industry does not make any difference 
in principle. The subsidy is received 
by the concern or establishment carry- 
jng on that industry or activity. 


16. On the other hand we rea- 
lize the force of the argument advan- 
ced on behalf of Labour that a grant, 
even a cash subsidy, made in respect 


` 
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of the export of some commodity or 
other, as in the present case, is relat- 
ed to the commodity itself, towards 
the production of which both labour 
and capital have contributed and, 
therefore, any part of the income 
received in respect of that activity 
should not be deducted in calculating 
the available surplus, ‘and that it 
would be unfair to labour to do so. 
The force of this argument was ap- 
preciated and acceded to even by Shri 
Gupte appearing on behalf of the 
Management. His sole point was that 
but for the introduction of item 6 (g) 
in the Second Schedule to the Bonus 
Act it would not be open to him to 
contend that subsidy should be deduct- - 
ed from the allocable surplus for the 
purpose of payment of bonus. But, he 
contended, the Act itself having made 
the provision for subsidy being deduct- 
ed it is not open to this Court to con- 
sider whether it was proper to deduct 
the subsidy from the allocable surplus. 
He argued that if subsidy should not 
be so deductible the remedy lay else- 
where and that it was with the Legis- 
lature and while it would be perfectly 
legitimate for this Court to recommend 
that the deduction of subsidy should 
not be permitted, the subsidy must be 
deducted as long as the statute stands 
as it is. We appreciate the reasonable- 
ness of the stand. But we consider that 
the word ‘subsidy’ should be restrict~ 
ed to the narrowest possible limits and 
should take in only direct cash subsi- 
dies as contemplated under item6 (g). 
Tt cannot cover indirect assistance like 
Customs Drawback or rebate on rail- 
way freight. 


17. It was contended that an 
assistance is an assistance whether it 
is direct or indirect and the drawback 
of Central Excise and the rebate on 
railway freight are indirect assistance 
towards export, and they should also 
be deemed to be subsidy. As pointed 
out earlier the overwhelming -view of 
the meaning of the term “subsidy” is 
direct payment and not indirect assis- 
tance. Furthermore, if instead of allow- 
ing a drawback in Central’ Excise and 
a rebate on railway freight the scheme 
of assistance had been on the basis that 
goods exported will pay only half the 
Central Excise Duty and half the 
usual railway freight, this argument 
will not be available to the Manage- 
ment. In that case there” would have 


-~ trial Tribunal would not be 
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been no repayment to the Manage- 
ment of part of the Central Excise 
Duty and part of the railway freight 
paid by it and it could not have been 
claimed as a cash receipt. The whole 
of tbe Excise Duty and the railway 
freight originally paid has been includ- 
ed as an item of expense, thus reduc- 
ing the surplus and when part of it is| 
received back it does not stand to rea- 
son that it should not go towards 
reduction of the expenses and con- 
sequently increasing the surplus. The 
mere fact that the full excise duty and 
railway freight is paid in the first in- 
stance and part of it is later refunded 
should not make any difference to the 
ultimate fact that what is paid by the 
management is only concessional ex- 
cise duty and concessional railway 
freight and but for the mode adopted 
of collecting the full excise duty and 
full railway freight in the first inst- 
ance and refunding part of it later, 
neither the sums nor the argument 
would be available to the management. 
We are, therefore, quite clear in our 
mind that the drawback of Central Ex- 
cise and rebate on Railway freight 
should not be deemed to be a subsidy 
for the purposes of this Act. The term 
subsidy cannot cover concessional rates 
of excise duty and freight but only 
cash payments. `> _ 

18. We may, perhaps, refer in 
this connection to certain decisions 
relied on by the both sides. In Sone 
Valley Portland Cement Co. v. The 
Workmen, (1972) 1 Lab LJ 642=(AIR 
1972 SC 2148) this Court held that 
apart from legislation an incentive 
bonus for increase of production, ir- © 
respective of the question as to whe- 
ther the industry was making profit or 
not is one that must be introduced by 
the particular unit of industry, and it - 
would be for the management to fix 
what incentives should be given to dif- 
ferent departments to step up produc- 
tion. It was further held that an Indus- 
jus- 
tified in holding that merely be- 
cause there has been augmentation in 
the production labour would be 
entitled to make a claim to bonus 
because of such increase, and that 
labour would undoubtedly be entitled 
to revision of wage scales, dear- 
ness allowance and other terms and 
conditions of service as also profit 
bonus. This decision is not, therefore; 
an authority for the proposition that a 
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‘subsidy intended to encourage export 
could not be taken into account 
for the purpose of calculating the 
allocable surplus. This decision itself 
proceeds on the basis that in calculat- 
ing the profit bonus such amounts 
would have to be taken into account. 
All that was held was that the amount 
paid as subsidy by itself could not be 
considered to be one in which labour 
would be entitled to share. 


19. The decision of this Court 
in Bengal Textiles Association v. I. T. 
Commr. AIR 1960 SC 1320 though it 
had to consider the meaning of the 
word ‘subsidy’ occurring in the Busi- 
ness Profits Tax Act 1947, would not 
be relevant for deciding the question 
at issue. In that case it was held that 
the use of the word ‘bonus’ or ‘subsi- 
dy’ connotes that the payment is in 
the nature of a gift, and as the pay- 
ments in that case were made by the 
Government to an association to assist 
it in carrying on its business and for 
the services it was rendering to Gov- 
ernment, the payments were not in 
the nature of a gift. This decision was 
relied on by Mr. Tarkunde as support- 
ing his argument that a payment made 
for a service rendered cannot be deem- 
ed to be a subsidy. That is no doubt 
so, but in the present case there is no 
question of any service rendered by 
the management to the Government. 
The mere fact that the Government is 
interested in encouraging exports and, 
therefore, offers many incentives for 
export, of which any manufacturer 
could take advantage, does not mean 
that any such manufacturer is render- 
ing any service to Government. These 
are schemes intended by the Govern- 
ment for the benefit of the country 
and, therefore, any person would be 
entitled to take advantage of that 
scheme and be entitled to subsidy or 
assistance promised by the . Govern- 
ment. Such payments do not become 
either payments for service rendered 
or cease to be subsidy merely on the 
ground that any number of persons 
coming under that category would be 
entitled to that benefit or payment. 


20. It was argued by Mr. 
Tarkunde that if a manufacturer takes 
it into his head to export all the pro- 
ducts that he had manufactured it 
would mean that all his receipts would 
be in the form of subsidy, drawback 
on Central, Excise and rebate on rail- 
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way freight, and if all these items are 
to be deducted from the profits there 
will be nothing available for distribu- 
tion as bonus and that it will be un- 
fair to labour to deprive it of its share 
of the income-from products towards 
the production of which it has made 
its own contribution. Notionally that 
is possible but in actual practice that 
is herdly likely. But it does not, how- 
ever, take away the force of the argu- 
ment that the deduction of subsidies 
from the total income would be unfair 
to labour in the matter of payment of 
bonus. As we have already pointed 
out che remedy lies with the Legisla- 
ture. What prompted the Government 
to include item 6 (g) in the Second 
Schedule to the Bonus Act we have no 
way of knowing. 


21, We thus come to the con- 
clusion that only direct cash payments 
shou-d be deemed to be subsidies and 
not indirect receipts in the form of 
drawback of part of the Excise Duty 
and rebate on railway freight, which 
are in reality not subsidies but conces- 
sional rate of Excise Duty and railway 
freight. This means that item 1, ie. the 
subsidy paid directly by the Govern- 
ment should be deemed to be a per- 
maleeible deduction but notitems3 and 


22. This leaves the question 
regarding items 2 and 5 for considera- 
tion. Both these items are, of course, 
cases of cash payment, but only if 
they are payments by the Government 
or a Body Corporate established by 
any law for the time being in force 
they would be permissible deductions. 


23, As regards the Joint Plant 
Committee the Industrial Court mere- 
ly said that it appears to be a Govern- 
ment Body, and at another place that 
it appears to be a Body constituted by 
the Government. A body constituted 
by the Government is not necessarily 
a Government body. We find from 
the brochure issued by the Joint Plant 
Committee regarding Indenting Pro- 
cedure and General Conditions of Sale 
for Iron and Steel, that it was consti- 
tuted. by the Central Government in 
exercise of the powers conferred by 
Clause 17 of the Iron and Steel (Con- 
trol) Order 1956 to take over the func- 
tions previously performed by the 
Tron and Steel Controller in regard to 
planning and distribution of indenis 
and rolling programmes. It consisted 
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of Iron and Steel Controller as Chair- 
man and one representative of each of 
the main steel plants, the Tata Iron & 
Steel Co. Ltd., the Indian Iron & Steel 
Co. Ltd., Hindustan Steel Ltd., Rour- 
kela, Hindustan Steel Limited, Bhilai, 
Hindustan Steel Ltd., Durgapur, and 
a representative of the Railway Minis- 
try. This was the result of the deci- 
sion to abolish over-all statutory con- 
trol over the prices of the bulk of steel 
production and the decision to entrust 
freight equalisation to the Joint Plant 
Committee. Clause 17 of the Iron and 
Sipe (Control) Order 1956 is as fol- 
ows: 


17. Power of Central Government 
to give directions. — The Central 
Government may give directions as to 
the procedure to be followed by the 
authorities issuing quota certificates, 
permits or written orders, referred to 
in Clauses 4 and 5, as to the mainten~ 
ance by the Controller of records in 
connection with the distribution of iron 
or steel and generally for the purpose 
or ne effect to the provisions of this 
part. 


From these provisions it does not ap- 
pear how exactly the funds of the Joint 
Plant Committee are obtained and why 
or how the Joint Plant Committee 
makes the payments of the kind in 
question. This is certainly not a Gov- 
ernment Body. It seems to be more 
or less functioning on an informal basis. 
It does not seem to have any statutory 
powers, The decision of the Industrial 
Court that the cash paid by this Body 
is-a deductible item cannot, therefore, 
be upheld. 


24. As regards the payment 
made by the Indian Cotton Mills Fe- 
deration, it appears that the payment 
is made out of a fund collected by it 
at the rate of Rs. 200/- per bale of 
imported cotton. It means, therefore, 
that when payments are made out of 
this fund the mill receiving that pay- 
ment is in fact getting back either the 
whole or a substantial part of what it 
has already paid, when it purchased 
imported cotton. That apart, this Fe- 
deration cannot be said to be a Body 
Corporate established by any law for 
the time being in force. It may be a 
Body Corporate established under the 
Companies Act because it is register- 
ed under the Companies Act. The pay- 
-ment of Bonus Act, Section 2 (9) de- 
fines a company as follows: 
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*(9) ‘company’ means any com- 
pany as defined in Section 3 of the 
Companies Act, 1956, and includes a 
foreign company within the meaning 
of Sec. 591 of that Act;” 

A corporation is defined in Section 2 
(11) as “any body corporate establish- 
ed by or under any Central, Provincial 
or State Act but does not include a 
company or a co-operative society”. 
Now it will be noticed that the defi- 
nition of the term ‘corporation’ takes 
in bodies corporate established by law 
as well as bodies corporate established 
under any law. It cannot, therefore, be 
said that when item 6 (g) in the Se- 
cond Schedule uses the words ‘body 
corporate established by any Iaw’ it 


.was not conscious of the distinction be- 


tween a body corporate established by 
law and a body corporate established! * 
under any law. This distinction has 
also been noticed in the decision of 
the High Court of Bombay in Majoor 
Sahkari Bank Ltd. v. M. N. Majumdar, 
(1955) 2 Lab LJ 755= (AIR 1967 Bom 
36). In discussing this question the 
learned Judges said: 


“But what, in our opinion, ‘the 
notification contemplates is not incor- 
poration under any law but by an 
Indian law, which means that a special 
law should incorporate the particular 
company or association, For instance 
we have a Reserve Bank of India; we 
had an Imperial Bank of India. we 
have now State Banks. The Act itself 
incorporates the bank, association or 
society. And the language used is clear. 
It is not “incorporated under an Indian 
law”; it is “incorporated by an Indian 
law”. But what appears to us to be 
fairly clear is the first part of the noti- 
fication and when we look at that it 
applies to the business of banking com- 
panies registered under any of the 
enactments relating to companies for 
the time being in force, Now the object 
obviously was to apply this notifica~ 
tion not to associations of less 
than 10 persons who were doing 
business of banking and who could 
not be incorporated but to con- 
fine the operation of this notification 
to ten persons or more who could be, 
and would have to be registered, either 
under the Indian Companies Act or 
some other Act relating to companies.” 


25. It was argued by Mr. Gurt 
that under the Act bonus is payable 
by a “corporation” as well.as a“com~ 





pany”. Sed oee ‘the Swords tbody 


‘HHiberately -used. While 


X 


corporate established bý. “A ‘law’ 
should “be deemed tó include even a 
body; corporate established -under any 
law i.e even a company. But it appears 
to ‘us. “that the words ‘body corporate 
established -by any law’ have been de- 
all companies 
and corporations, as defined in the Act 
are liable to pay bonus, the intention 
seems to be ‘that only subsidies paid by 
body corporate established by any law, 
should be deductible items and not 
subsidies paid by bodies corporate esta- 
blished under any law. The above deci- 
sion ofthe Bombay High Court refer- 
red tothe Reserve Bank of India, Im- 
perial Bank of India and State Banks. 
There are bodies corporate established 
by law like the Rubber Board, 
Coffee Board ete., which grant subsi- 
dies for replantation, rehabilitation etc. 
The idea apparently in referring to a 
body corporate established by any law 
was that when bodies corporate are 





established by any law for the specific 


purpose of encouraging any industry 
and they grant subsidies, such subsi- 
dies alone should be taken into ac- 
count. We are of the opinion, there~ 
fore, that item 5 also is not a deducti- 
ble item. 


26. This leaves for decision the 
question whether the sum of Rupees 
9.72,986 which relates to amoun‘s 
received in the year 1967 but relate to 
earlier years, can also be deducted or 
not. In the view that we have taken 
that only item 1 is a deductible item, 
the amount involved is a small ore 
of Rs. 6,873 due for the year 1966 but 
received in the year 1967. We are not 
able to agree with the contention cn 
behalf of labour that as the whole of 
the sum of Rs. 32.43 lacs has been 
shown as item of income in the profit 
and loss account of the mills tke 
management cannot now contend that 
any part of it cannot. be deducted and 
that the whole of the amount should 
be held to be profit available for cal- 
culating the bonus, All that S. 23 of 
the Act provides is for presumption of 


: ithe accuracies of the balance sheet 


and profit and loss account of corpora- 
tions and companies. The correctness 
has been accepted by both the parties. 
But whether any part of that amount 
should be held to fall under item 6 (g) 
of the Second Schedule to the Act can- 
not be decided on the basis that it is 
shewn as ‘an income in the profit and 
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A.L R: 
‘loss account or the balance sheet,| 
There is no question of estoppel here. 
All the same we have no doubt that 
amounts due for earlier years received 
in 1967 should also be deemed to be 
income for the year 1967, Otherwise it 
means that such sums would not have 
been taken into account in the years for 
which they.were due as also in the 
years when they were received. More- 
over, the accounts in this case have 
been maintained on a cash basis and, 
therefore, the amounts received in 
the year 1967 should be deemed to be 
the income of that year though due in 
respect of an earlier year. We may also 
refer to the decision in Consolidated 


‘Coffee Estate Ltd. v. Workmen, (1970) 


2 Lab LJ 576 (SC) where it was held 
that even though the company had 
been paying bonus in the past by 
negotiating with its employees, if it 
insisted that for the year in question 
it would pay in accordance with the 
relevant Jaw it could not be prevented 
from having its liability for bonus de- 
termined accordingly. 


29. In the result the appeals of 
the Mills Company are dismissed. The 
appeals of the Association are allowed 
in part holding that item 2, ie. the 
sums received from the Joint Plant 
Committee is not a deductible item and 
item 1 alone will be a deductible item 
under item 6 (g) of the Second Sche- 
dule. As the Association has succeed- 
ed in five out of six questions that had 
to ba decided they will get their costs 
from ‘the management. The Industrial 
Court will have to re-calculate the 
bonus on this basis. One hearing fee. 

Order accordingly. 
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Index Note: — (A) Constitution of 
India, Arts. 14, 16 — Non-implementa- 
tion of the report of Second pay Com- 
mission in respect of certain ‘posts; if 
violative of Arts. 14, 16. 


CP/CP/A878/ 73/SSG 


1973 


Brief Note: (A) — Implementa~ 
tion of the revised pay scales in a parti- 
cular category of servants from a date 
later than that recommended by .the 
Pay Commission and thus non-imple- 
mentation of its report only in respect 
of these persons amounts to violation 
of Arts. 14 and 16. (Paras 15, 17) 

The Judgment of the Court was 
delivered by 

SIKRI, C. J.: In this petition under 


' Art. 32 of the Constitution 17 peti- 


’ and Colleges, Dehra Dun, 





tioners complain that they had been 
discriminated against by the Govt. in 
violation oftheir fundamental rights 
under Arts.14and16 ofthe Constitu- 
tion. The relevant facts are these. 

The petitioners are employ~ 
ed with the Forest Research Institute 
This Insti- 
tute is a department of the Govern~ 
ment of India, Ministry of Food and 
Agriculture. The petitioners are Re- 
search Assistants and fall within Class 


| TI of the Non-Gazetted Technical 


Posts. It is alleged that the qualifica- 
tions prescribed for recruitment to the 
post of Research Assistant Grade II 
are Bachelor’s Degree in Science 
(B.Se.) and B. A. or B.Se. with Mathe- 
matics and knowledge of statistics for 
computers.. 

3. On August 21, 1957 the Gov- 
ernment of India set up a Commission 
of Enquiry, hereinafter referred to as 
the Second Pay Commission, to en- 
quire into the emoluments and condi- 
tions of service of the Central Govern- 
ment employees. The terms of refer- 
ence of the Commission were: 

- (i) examine the principles which 

should govern the structure of emolu- 

ments and conditions of service of the 

Central Government employees; 
(Contd. on Col. 2) 
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(ii) consider “and; “féconiinend what 
changes in‘thei- structure of emolu- 
ments and conditions of service of -dif- 
ferent classes of Central Government 
employees are desirable and feasible... 


Secasssce 


Gii) recommend, in particular, “ihe: 


extent to which benefits. ‘to: Central `` 


Government employees can be given 
in the shape of amenities: ‘and facili- 
ties;” 

‘A. In Chapter IT of the report, 
in para 1 it is stated: 

“For the purposes of our enquiry 
we have taken all persons in the civil 
services of the Central Government or 
holding civil posts under that Govern- 
ment, and paid out of the Consolidat- 
ed Fund of India, to be Central Gov- 
ernment employees. Those in the ser- 
vice of public corporations and other - 
semi-autonomous bodies under the 
Central Government are thus exclud- 
ed; and employees of the Union Ter- 
ritories are included. In view, how- 
ever, of certain practical difficulties to 
which we refer in a later chapter, and 
in consultation with the Government 
we have examined only the principles 


.on which the emoluments of the em- 


ployees of the Union Territories 
should be determined, and have not 
gone into details of pay scales.” 

5. The Second Pay Commis- 
sion submitted its report on August 
24, 1959. In Chapter XV the report 
deals with Scientific Staff. In Part II 
of the Chapter dealing with Class IH 
employees in the Scientific Branch, 
the Commission compiled Table V 
which deals with 4329 posts. 59 per- 
sons having the scale from Rs. 80-220 
were referred to in para 36. The Com- 
mission summed up its recommenda- 
tions as follows: 





Existing scale 
(Rs.} 


(i) ie 

(ii) 160-10.330 

(iii) 100.5.120-8-200-10/2.990 
80-F~120-8-200.10/2-220 
100.5-120-8.200 


(iv) 69-4-120-5.150 
60-3.81-4-125.5-180 


6. In para 39 the Commission 
dealt with the remaining 441 posts as 
follows: 

“It should not be difficult to fit in 
the remaining 441 posts, which are on 
typical scales, on the scales recom- 
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Proposed scale 
{Rs.) 


(i) 325.15.475-EB.20.575 
(ii) 210-10-290.15.320-EB-1 5.425 
(iii) ae repens 8-240. B.8.280.10-300 
_ Gif 4 grades are retained) 


or 
160..8-256-EB..8.280-10-300 
(if 3 grades are retained) 

(iv) ud igo. EB.4..170.5-189-EB-5.200 


mended by us. Generally speaking. 
scales carrying a maximum of Rupees 
500/- may be replaced by scale (i). 
those with a maximum of Rs. 300 and 
above (except in the Department of 
Atomic Energy) by scale (ii),. unless in 
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the case of posts with a maximum of 
Rs. 400 or Rs. 450 (30 posts in all ac- 
cording to our information) the quali- 
fication for recruitment and the nature 
of duties are such that they can be 
more appropriately placed on scale (i); 
Scales with a maximum of Rs. 200 or 
Rs. 250 by scale (iii), and those with 
a maximum of Rs. 150 and Rs. 130 by 
scale (iv). As regards the posts on the 
scale of Rs. 100-300 for which a univer- 
sity degree is not required, a suitable 
remuneration may be fixed in the light 
of our recommendations — after re~ 
(Contd. on Col. 2) ’ 


Sl.No. Designation of the post 
l. Research Assistant Grade II. 


2. Computer 


But it was stated in the order dated 
June 21, 1962 that the revision of the 
:ı pay scales mentioned in column 4 
above will take effect from the date of 
-issue of these orders, and that refixa- 
tion of the pay of the incumbents of 
these posts will be done under the 
provisions of the Fundamental Rules 
only. 
9. The Research staff protest- 
ed by letter dated October 18, 1962. 
They stated therein that “the revised 
pay scales of similar posts in otker 
‘similar sister institutions (except 
F.R.I.) of this Institute under this very 
Ministry as well as other ministries 
have been implemented from ist July, 
1959 according to the 2nd Pay Com- 
mission recommendations accepted by 
the Government of India.” They 
requested that the benefit of the re- 
trospective date, ie. July 1, 1959 be 
given to them in accordance with the 
recommendations of the Pay Commis~ 
sion. M 
10. The Government replied 
on January 30, 1963 that “the revision 
of pay scales in respect of Research 
Assistants and Computers at this In- 
stitute has been done on.the basis of 
the duties attached to these posts and 
not on the basis of the recommenda- 
tions of the Pay Commission. In view 
_of this the pay scale of Rs. 150-300 
now given would have effect frem 
the date of issue of the orders and pay 
fixation in this case has to be done 
under F. R. only.” 
11. Representation was also 
made to the President of India. Again 


Pay scale fixed under CCS 
{Revised Pay) Rules, 1960 
130-5.160-8.200-EB-8.256. 
EB.8.280-10.300 . 
130.-5-160-8.200-EB-8-2586- 
` EB.8.280-10-300. 


A. I. R. 


examining the question of qualifica- 
tions for recruitment.” 

KA It is the contention of the 
petitioners that their case was also 
covered by the recommendations of 
the Commission. 

8. On August 2, 1960 the Gov- 
ernment issued a notification giving 
effect to the recommendations of the 
Pay Commission. On June 21, 1962 the 
Government of India revised the pay 
scales of the petitioners in the Forest 
Research Institute and Colleges, Dehra 
Dun, giving them the revised scales as 
follows: ` 


Revised pay scale 
sanctioned 


150-5-160.8.240 
EB-8-280.-10-300. 

150.5.160.8.240- 
EB.8-280-10-300. 


in their representation to the President 
of the Forest Research Institute and 
Colleges, it was requested that the rea- 
sons on the basis of which revision 
with retrospective effect is said to be 
not possible may be made known to 
them. In his reply dated March 23, 
1967 the President replied that “the 
points aré being examined and if 
necessary Ministry will be consulted.” 

12. In his letter dated May 16, 
1967 the President of the Forest Re- 
search Institute & Colleges stated as 
follows: 


“The Government of India to 
whom a reference on the subject was 
made again by this office have inform- 
ed that the posts of Research Assis< 
tants Grade II and Computers at Forest 
Research Institute & Colleges were not 
specifically included in the list of 
Scientific Posts mentioned in para 28 
of Chapter XV of the 2nd Pay Com- 
mission’s Report, hence the revised 
pay scales for these posts could not 
have retrospective effect from 1-7-59.” 


13. In the affidavit, in reply, 
the same stand is reiterated. It is sub- 
mitted that the posts held by the peti- 
tioners were not covered by para 36 
of Chapter XV and para 8 of Chap- 
ter XVIII of the Report of the Second 
Pay Commission. Reference is only 
made to para 36 and no reference is 
made to para 39 of the Report. 

14. Mr. Dhebar on behalf of 
the Government maintains the same 
position and he says that the Pay Com- 
mission Report did not deal with the 
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case of the petitioners. We are unable 
to accept this contention, The terms of 
reference are wide, and if any cate- 
gory of government servants was ex- 
cluded material should have been pla- 
ced before this Court. The Pay Com- 
mission has clearly stated that for the 
purposes of their enquiry they had 
taken all persons in the civil services 
of the Central Government or holding 
civil posts under that Government and 
paid out of the Consolidated Fund of 
India, to be Central Government em- 
ployees. It is not denied by Mr. Dhe- 
bar that the petitioners are paid out 
of the Consolidated Fund of India. 


15. Mr. Dhebar contends that 
it was for the Government to accept 
the recommendations of the Pay Com- 
mission and while doing so to deter- 
mine which categories of employees 
should be taken to have been includ- 
ed in the terms of reference. We are 
unable to appreciate this point, Either 
the Government has made reference 
in respect of all Government employees 
or it has not. But if it has made a 
reference in respect of all Govern- 
ment employees and it accepts the 
recommendations it is bound to imple- 
ment the recommendations in respect 
of all Government employees. If it 
dees not implement the report regard- 
ing some employees only it commits a 
breach of Arts. 14 and 16 of the Con- 
stitution. This is what the Government 
has done as far as these petitioners 
are concerned. 


16. The learned counsel next 
contends that there has been great de- 
lay in bringing this petition and we 
should not exercise our discretion. 
There has been some delay but on the 
facts of this case we are of the opi- 
nion that there has not been undue 
delay, especially as in his letter dated 
March 23, 1967 the President, Forest 
Research Institute and Colleges said 
that the points were being examined 
and if necessary the Ministry would be 
consulted. 


17. Ta the result the petition is 
allowed and it is directed that the 
revised pay scales of the petitioners 
will have effect from July 1, 1959 in 
accordance with the recommendations 
of the Pay Commission. We. further 
direct that the petitioners should be 
paid the amount payable to them asa 
consequence- of the revision of the pay 
scales with effect from July 1959. The 
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petitioners will have the costs of this 


petition. ż 
Petition allowed. 
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AIR 1973 SUPREME COURT 1091 
(V 60 C 241) 
; (From: Delhi) : 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 

Santokh Singh, Appellant v. Delhi- 
Administration, Respondent. 

Criminal Appeal No. 197 of 1972, 
D/- 20-2-1973. 

Index Note: — (A) Constitution, 
Art, 136—Appeal under — New point 
-— When can be raised. 

Brief Note: — (A) The question 
challenging the constitutional validity 
of a statutory provision (being a pure 
question of law) can be allowed to be 
raised for the first time in appeal 
under Art. 136. (Para 3) 

Index Note: — (B) Constitution, 
Art, 19 — Constitutional validity of 
S. 9 of the Punjab Security of the 
State Act. (X-Ref: Punjab Security of 
the State Act (12 of 1953), S. 9). 


_ Brief Note: — (B) Restrictions put 
by S. 9 the Punjab Security of the 
State Act on the speech and expression 
tending to overthrow the State being 
covered by restrictions authorised by 
Art. 19 (2), S. 9 is saved by Art. 19 
(2). Test to determine reasonableness 
of restrictions pointed. 
(Paras 5, 8, 9) 
Index Note: — (C) Constifution, 
Art. 136—Appeal under—Interference 
with judgment of High Court — Per- 
missibility. i 
Brief Note: — (C) In appeal under 
Art. 136 the Supreme Court will not 
interfere with the judgment of the 
High Court if the latter does not show 
any serious legal infirmity resulting in 
failure of justice. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 814=(1970) 1 SCC , 
149=1970 Cri LJ 843, Sudhir 
Kumar v. Commr. of Police 3 

ATR 1966 SC 740 = 1966 Cri LJ 608, 
Ram Manohar Lohia v. State - 
of Bihar 

AIR 1962 SC 955=1962 Supp (2) 
SCR 769=(1962) 2 Cri LJ 103, 
Kedarnath Singh v. State of 
Bihar 


CQ/CQ/A877/73/SSG : 


1092 S. C. [Prs. 1-2] Santokh Singh v. Delhi Administration (Dua J.) 


ATR 1960 SC 633=(1960) 2 SCR 
821=1960 Cri LJ 1002, Supdt. of 
Central Jail, Fatehgarh v. Ram’ 
Manohar Lohia ~ 6 

AIR 1958 SC 578=1959 SCR 12, 
Express Newspapers (P) Ltd. 

v. Union of India 9 

AIR 1952 SC 329=1952 Cri LJ 
1373, State of Bihar v. Smt. 
Shailabala Devi 3 


The following Judgment of the 
Court was delivered by 


DUA, J.:-- This appeal by special 
Jeave is directed against the judgment 
and order ofalearned single Judge of 
the High Court of Delhi dated Febru- 
ary 24, 1972 rejecting the appellani’s 
revision petition under Ss. 439 and 
561-A of the Code of Criminal Proce- 
dure. In that revision he had prayed 
that the charge framed against him 
by a Magistrate, First Class, New 
Delhi on July 3, 1969 under S. 9 of 
the Punjab Security of State Act (Pun- 
jab Act No. 12), 1953 (hereinafter call- 
ed the Act) be quashed. The special 
leave petition originally came up for 
preliminary hearing before a bench of 
this Court on August 18, 1972 when 
notice to show cause was issued. On 
September 19, 1972 the hearing was 
again adjourned for a week to enakle 
the petitioner’s counsel to file a writ 
petition. It appears that no writ peti- 
tion was filed but on September 26, 
1972 this Court granted special leave 
on usual terms, The appeal was also 
directed to be heard on the existing 
paper book with liberty to the parties 
to file such additional documents as 
they wished to file from the record. 
The appeal was directed to be listed 
for hearing in the second week of 
January, 1973. Sometime in January, 
1973 the appellant presented criminal 
miscellaneous petition No. 32 of 1973 
seeking permission to urge additional 
grounds. In that application the consti- 
tutional validity of S. 9 of the Act was 
questioned, The said section, according 
to the averment in that petition, in- 
fringes the fundamental right of speech 
guaranteed under Art. 19 (1) (a) of the 
Constitution. 


2. Tt is alleged by the prosecu- 
tion that the appellant had addressed 
a public meeting of the employees of 
the Defence Department on October 9, 
1968 and in the course of his speech 
he had incited the said employees to 
commit offences prejudicial to the 


ALR. 


Security of the State or to the main- 
tenance of public order, The Magis- 
trate had, on perusal of the documents 
filed under S. 173, Cr. P. C, framed a 
charge against the appellant punish- 
able under S. 9 of the Act. According 


_to the judgment of the High Court the 


offending portion of the speech which 
had been delivered in Hindi reads as 
follows: . 

. "There will be hunger strike at 
Chavan Sahib’s kothi No. 1 Race Course 
Road. If Chavan Sahib thinks that 
they will be in position to crush us 
with the assistance of C.R.P. and 
B.S.F. then that is his misunderstand- 
ing. Chavan Sahib when the Britishers 
had to leave this country then the same 
military and police will push you out. 
Because these children of military and 
police personnel are also hungry they 
also require bread for eating. There- 
fore, the day has to come when after 
their unity these workers will send 
you out. Comrades ‘the Government 
suffered the moral death when it pro~ 
mulgated the ordinance. Because we 
had no idea of starting any violence, 
when we demanded bread, clothes and 
house. This struggle of ours will con- 
tinue. If Government servants die then 
other labourers will take this struggle 
ahead. One thing more I want to tell 
you that if there will be no celebra- 
tion of Diwali in the houses of our 
fifty thousand people, then there shall 
be darkness in the houses of these 
ministers. I want to tell you Chavan 
Sahib that if your repression continu- 
ed in the same way, one Udham Singh 
will be born amongst these labourers 
who will not let you live as Udham 
Singh killed Dyre after going to 
London.” 

Anrexures I and II attached to the 
petition under Art. 136 of the Consti- 
tution stated in para 4 thereof to be 
the English translation of the state- 
ments of the two police officers on 
the basis of which the charge sheet 
had been filed in court contained a 
couple of more sentences which do ap- 
pear to be of some importance. But 
we consider it unnecessary for our pre- 
sent purposes to refer to them. The 
High Court considered the part of the 
speech reproduced above and after re- 
ferring to the decisions of this Court 
in State of Bihar v. Smt, Shaijlabala 
Devi, AIR 1952 SC 329, Ram Manohar 
Lohia v. State of Bihar, ATR 1966 SC 
740 and Sudhir Kumar v. Commr. of 
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Police, (1970) 1 SCC 149=(AIR 1970 
SC 814), dismissed the revision holding 
that prima facie the remarks made by 
the appellant in his speech amounted 
to an offence under S. 9 of the Act. 
It was, however, added that it was 
open to the petitioner either by cross- 
examination of the prosecution wit- 
nesses or by adducing evidence in de- 
fence to show that in the circumstan- 
ces under which these remarks were 
made they did not amount to an incite- 
ment to an offence prejudicial to the 
security of the State or the mainten- 
ance of public order. The High Court 
felt that at that stage it could not be 
said that there was no prima facie case 
against the petitioner under S. 9 of 
the Act. 

3. In this Court Shri S. C. 
Agarwal questioned the vires of S. 9 
of the Act, contending that this sec- 
tion is violative of the fundamental 
right guaranteed by Art. 19 (1) (a) of 
the Constitution. No doubt, this point 
was not raised in the High Court and 
in this Court also it was specifically 
sought to be raised only in the subse- 
quent applications presented in Janu- 
ary, 1973 but as the speech in question 
was itself sought in para 5 of the peti- 
tion for special leave to be protected 
by Art. 19 (1) (a) and as it was a pure 
question of law raising the constitu- 
tionality of S. 9 of the Act we per- 
mitted the counsel to raise it. 

4, Section 9 of the Act reads: 


“9. Dissemination of rumours, ete.— 

Whoever i 

(a) makes any speech, or 

(b) by words, whether spoken or 
written, or by signs or by visible or 
audible representations or otherwise 
publishes any statement, rumour or 
report, 
shall, if such speech, statement, ru- 
mour or report undermines the secu- 
rity of the State, friendly relations 
with foreign States, publie order, de- 
cency or morality, or amounts to con- 
tempt of Court, defamation or incite- 
ment to an offence prejudicial to the 
security of the State or the mainten- 
ance of public order, or tends to over- 
throw the State, be punishable with 
imprisonment which may extend to 
three years or with fine or with both.” 
This section on its own plain reading 
takes within its fold allthe objection- 
able matters which had been taken by 
sub-Art. (2) of Art. 19 out of the suar- 
anteed freedom of speech and expres- 


sion protected by cl. (a) of Art. 19 (1). 
In order to fully understand the free- 
dom of speech and expression guaran- 
teed by the Constitution it is necessary 
to reproduce Art. 19 (1) (a) and (2): 

“Right to Freedom 

19 (1) All citizens shall have the 
right — 

(a) to freedom of speech and ex- 
pression; 


seeess = ç eoosso 


(2) Nothing in sub-clause (a) of 
clause (1) shall affect the operation of 


„any existing law, or prevent the State 


from making any law, in so far as 
such law imposes reasonable restric- 
tions on the exercise of the right con- 
ferred by the said sub-clause in the 
interests of the sovereignty and inte- 
grity of India, the security of the 
State, friendly relations with foreign 
States, public order, decency or mora- 
lity, or in relation to contempt of 
court, defamation or incitement to an 
offence”. 

It may appropriately be pointed out 
here that sub-Art. (2) was amended 
in 1963 so as to include in the limita- 
tion contained therein reasonable re- 
strictions in the interest of the soverei- 
gnty and integrity of India. This limita- 
tion was not in this sub-Article in 1953 
but as it does not affect the question 
raised in this case we need say noth- 
ing more about it. 


5. Reading Section 9 of the Act 
and Art. 19(2) ofthe Constitution it is 
obvious that the only matter specifical- 
ly contained in Section 9 in addition 
to those stated in Art. 19 (2) relate to 
the offending speech, words or other 
publications which “tends to over- 
throw the State’. Now this matter 
would clearly also fall within the 
sweep of the expression “incitement to 
an offence prejudicial to the security 
of the State” contained in S, 9 and 
within Art. 19 (2) where it speaks of 
“reasonable restrictions...... in the in- 
terest of...... the security of the State”. 
Anything tending to overthrow the 
State must necessarily be prejudicial 
to the security of the State and, there- 
fore, a law can be made placing rea- 
sonable restrictions on the right of 
freedom of speech and expression in 
this respect in the interests of secu- 
rity of State. Prima facie, therefore, 
S. 9 clearly falls within the express 
language of Art. 19 (2). 

6. On behalf of the appellant 
great stress was laid on Supdt. of Cen- 
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tral Jail, Fatehgarh v. Ram Manohar 
Lohia, (1960) 2 SCR 821=(AIR 1960 
SC 633) where this Court struck down 
as unconstitutional S. 3 of the U. P. 
Special Powers Act (U. P, Act 14 of 
1932). That section reads: 

“3. Whoever by word, either 
spoken or written or by signs or by 
visible representations or otherwise, 
instigates, expressly or by implication, 
any person or class of persons not to 
pay or to defer payment of any liabi- 
lity, and whoever does any act with 
intent or knowing it to be likely that 
any words, signs or visible representa- 
tions containing such instigation shall 
thereby be communicated directly or 
indirectly to any- person or class of 


persons, in any manner whatsoever,. 


shall be punishable with imprisonment 
which may extend to six months, or 
with fine, extending to Rs. 250, or 
with both.” 

On the face of its plain language this 
section is materially different from 
S. 9 of the Act. It therefore does not 
require elaborate argument for dis- 
tinguishing this decision, Section 3 of 
the U. P. Act is clearly hit by Art. 19 
(1) (a) and can on no reasonable or 
rational argument be saved by Art. 19 
(2). There being absolutely no simila- 
rity between that section and S. 9 of 
the Act with which we are concerned, 
the ratio of that decision cannot serve 
as a precedent for invalidating S. 9 of 
the Act. The appellant’s learned coun~ 
sel then drew our attention to Kedar- 
nath Singh v. State of Bihar, 1962 
Supp (2) SCR 769=(AIR 1962 SC 955) 
in which Ss. 124A and 505, IPC. 
were held to be in the interest of 
public order and within the ambit of 
constitutional limitations contemplated 
by Art. 19 (1) (a) read with Art. 19 (2). 
On the analogy of S. 124A as constru- 
ed in this decision it was contended 
that in order to bring S. 9 of the Act 
within the constitutional limits of Arti- 
cle 19 (2) it must similarly be constru- 
ed narrowly so that the fundamental 
freedom of speech and expression is 
not unduly restricted. The operation of 
S. 9 of the Act, it was submitted, should 
be limited only to such matters as in- 
volve incitement to violence or inten- 
tion or tendency to create public dis- 
order or cause disturbance of publie 
peace, The fundamental right guaran- 
teed by Art. 19 (1) (a) and the interest 
of public order protected by Art. 19 (2) 
according’ to Shri Agarwal’s submis- 


sion, must be properly adjusted and a 
ot balance struck between the 
0. 

7. _ In our opinion, the principle 
governing the construction of Art. 19 
(1) (a) read with Art. 19 (2) is well 
crystallised by now in various deci- 
sions of this Court and it is unneces- 
sary to cover the whole ground over 
again by going through them exten- 
Sively. 

8. We of course agree with 
Shri Agarwal that the fundamental 
right guaranteed by Art. 19 (1) (a) and 
the interest of public protected by 
Art. 19 (2) must be properly adjusted 
and reasonable balance struck be- 
tween the two. There can be no dis- 
pute that there is no such thing as 
absolute or unrestricted freedom of 
speech and expression wholly free 
from restraint for that would amount 
to uncontrolled licence which would 
tend to lead to disorder and anarchy. 
The right to freedom of speech and 
expression is undoubtedly a valuable 
and cherished right possessed, by a citi- 
zen in our Republic, Our governmen- 
tal set up being elected, limited and 
responsible we need requisite freedom 
of animadversion for our social interest 
ordinarily demands free propagation 
of views. Freedom to think as one 

likes, and to speak as one 
thinks are, as a rule, indispensable to 
the discovery and spread of truth and 
without free speech discussion may 
weil be futile. But at the same time 
we can only ignore at our peril the 
vital importance of our social interest 
in, inter alia, public order and security 
of our State. It is for this reason that 
our Constitution has rightly attempt- 
ed to strike a proper balance between 
the various competing social interests. 
It has permitted imposition of reason- 
able restrictions on the citizen’s right 
of žreedom of speech and expression in 
the interest of, inter alia, public order, 
security of State, decency or morality 
and impartial justice, to serve the lar- 
ger collective interest of the nation as 
a whole. Reasonable restriction in res- 
pect of matters specified in Art. 19 (2) 
are essential for integrated develop- 
ment on egalitarian, progressive lines 
of any peace-loving, civilised society. 
Article 19 (2) thus saves the constitu- 
tional validity of S. 9 of the Act. The 
analogy between S. 124A, I. P. C. and 
S. 9 of the Act is wholly misconceived 
and in view of the comprehensiye 
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sweep of Art, 19 (2) we are unable to 
restrict S. 9 of the Act only to those 
speeches and expressions which incite 
or tend to incite violence. 


9. Learned counsel also tried 
to refer us to some American deci- 
sions for developing the argument that 
the guaranteed freedom of speech and 
expression should be broadly constru- 
ed but we did not consider it neces- 
sary to go into the American decisions, 
notwithstanding the fact that in Ex- 
press Newspapers (P) Ltd. v. Union of 
India, 1959 SCR 12=(AIR 1958 SC 578) 
it was observed that American deci- 
sions were relevant for the purpose of 
understanding the scope of Art. 19 (1) 
(a). In our opinion, it is hardly fruit- 
ful to refer to the American decisions 
particularly when this Court has more 
than once clearly enunciated the scope 
and effect of Art. 19 (1) (a) and 19 (2). 
The test of reasonableness of the rest- 
riction has to be considered in each case 
in the light of the nature of the right 
infringed, the purpose of the restric- 
tion, the extent and the nature of the 
mischief required to be suppressed and 
the prevailing social and other condi- 
tions at the time. There can be no 
abstract standard or general pattern of 
reasonableness. Our Constitution pro- 
vides reasonably precise, general gui- 
dance in this matter. It would thus be 
misleading to construe it in the light 
of American decisions given in dif- 
ferent context. Section 9 of the Act is, 
in our view, plainly within the legis- 
lative competence of the Punjab 
Legislature and it would be for the 
courtin which the appellant is being 
tried to decide astohow far the appel- 
lant’s speech is covered by this section. 


“10. Shri Agarwal made a stre- 
nuous effort to persuade us to con- 
strue the offending portion of the 
speech as reproduced in the judgment 
of the High Court and express our opi- 
nion whether or not the charge against 
him has been lawfully framed. The 
charge reads as under: 


“That you, on or about the 9th 
day of October, 1968 at 4.30 to 5.55 
p.m. near the Railway Pathak in the 
area of Delhi Cantt. made a speech at 
a public meeting organised by Delhi 
Defence employees in which you de- 
manded or caused incitement to an 
offence prejudicial to the security of 


the State or the maintenance of public 
order and thereby committed an 
offence punishable under Section 9 of 
the P. S. Act and within my cogni- 
zance.” 

The appellant, it may be pointed out, 
had approached the Sessions Court on 
revision tohave this charge quashed. 
That court apparently did not agree 
with the appellant. He‘then approached 
the High Court on revision where also 
he failed. ë The impugned judgment of 
the High Court does not show any seri- 
ous legal infirmity resulting in failure 
of justice which should induce this 
Court to interfere under Art. 136 of 
the Constitution, The submission that 
as this Court has already granted spe- 
cial leave we must decide the ques- 
tion of the legality of the charge on 
the merits has not appealed to us. Even 
at the final hearing of an appeal by 
special leave this Court has to app!" 
the same test which is attracted at the 
preliminary stage when the leave to 
appeal is asked for. After leave the 
scope of the appeal is not enlarged and 
even at that stage the appellant cannot 
as of right. claim adjudication on the 
merits if this court feels that there is 
no grave injustice ‘done to the appel- 
lant‘ as a result of any serious legal 
infirmity. We are unable to find any 
such infirmity in the impugned judg- 
ment. The additional factor against 
our interference in this case is the in- 
terlocutory character of the order 
sought to be quashed. We have, how- 
ever, no doubt that the learned Magis- 
trate trying the appellant’s case will 
deal with all the points raised before 
him on the merits without being in- 
fluenced by the tentative view express- 
ed by the High Court which the ap- 
pellant himself invited. We also hope 
that this case which relates to a speech 
said to have been delivered in October, 
1968 and in which the prosecution was 
initiated as far back as January, 1969 
when the charge was put into court, 
would be disposed of with due dis- 
patch and without avoidable delay. 
This appeal fails and is dismissed, 


= Appeal dismissed. 
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AIR 1973 SUPREME COURT 1096 
(V 60 C 242) 


(From: Allahabad) 


A. N. GROVER AND K, K. 
MATHEW, JJ. 


_ Brij Gopal Mathur and another, 
Appellants v. Kishan Gopal Mathur 
and others, Respondents. 

Civil Appeal No. 1606 of 1967, D/- 
20-2-1973. 

Index Note: — (A) Constitution of 
India, Art, 136—Interference with dis- 
eretionary order of H. C. in revision. 
(X-Ref: C.P.C. S. 115) 


Brief Note:—(A) Where the High 
Court, on request, treats an appeal 
under S. 39 (1) (vi), Arbitration Act 
_as revision but refuses rightly to set 
aside order assailed as it had not caus- 
ed substantial failure of justice, the 
Supreme Court will refuse to interfere 
with the High Court’s order. AIR 1964 
SC 497, Followed. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1964 SC 497=(1964) 4 SCR 
409, S. S. Khanna v. F. J Dillon 5 
The Judgment of the Court was 
delivered by 
GROVER, J..— This is an appeal 
by special leave from a judgment of 
the Allahabad High Court arising out 
of certain artitration proceedings. 
The following pedigree table 
will be of assistance in understanding 
the dispute between the parties:— 
(For Pedigree Table see next page) 


On April 18, 1944 a deed of reference 
was executed referring the dispute to 
certain arbitrators to effect the parti- 
tion of the business and of the joint 
family properties of the following per- 
sons who were parties to the said deed 
of reference (1) Sri Gopal, (2) Kishan 
Gopal. and Brij Gopal his sons (3) 
Narayana Piari widow of Bishan Gopal 
the third son of Sri Gopal acting for 
herself and as guardian of her minor 
sons Mahabir Gopal and Raghuvansh 
Gopal (4) Smt. Durgesh Devi widow 
of Anand Gopal who was the 4th son 
of Sri Gopal acting for herself and as 
guardian of her minor son Bhagwan 
Gopal. The arbitrators gave their 
award on August 18, 1954 and the 
_same was duly got registered on De~- 
cember 21, 1944. One of the proper- 
ties allotted to Brij Gopal was in the 
occupation of Kishan Gopal and ac- 
cording to the award he had to vacate 


CQ/CQ/A876/73/MVI 


A.LR. 


that house and give possession of it to 
Brij Gopal and others mentioned ‘in 
the award. The parties were also 
Signatories to the award and it was 
stated under their signature that they 
Were agreeable to the award and 
would abide by it. x 

3. In 1947 Brij Gopal and Sri 
Gopal filed a suit against Kishan 
Gopal for possession of the house men- 
tioned before. That suit was dismis- 
sed on the short ground that the award 
not having been made a rule of the 
ccurt the suit was barred under S. 32 
of the Indian Arbitration Act, 1940, 
hereinafter called the “Act”. The 
matter was taken in appeal to the High 
Court which was dismissed on the 
same ground in March 1954. In Nov- 
ember 1954 Brij Gopal filed an appli- 
cation under S. 17 of the Act in the 
court of the Civil Judge, Agra, pray- 
ing that the award dated August 18, 
1944 be filed and be made a rule of 
the court. On the pleadings of the par- 
ties a number of issues were framed. 
One of the issues was whether.the ap- 
plication was barred by limitation. The 
trial Judge held that it was barred 
under Article 181 of the Indian Limi- 
tation Act 1908. Brij Gopal filed an ap- 
peal against that order to the High 
Court. It seems that while thé said 
appeal was pending in the High Court 
Brij Gopal was advised that it would 
be better if the original award was 
withdrawn from the record of the ap- 
peal in the High Court for being filed 
in an appropriate court by the arbi- 
trators under S. 14 of the Act. On 
September 17, 1958 Brij Gopal appli- 
ed to the High-Court for permission to 
receive back the original award. He 
was permitted to take the award back 
and it was actually delivered to him 
in May 1959. Thereafter two of the 
arbitrators (the third arbitrator had 
died in the meantime) filed an applica- 
tion in the court of the Civil Judge, 
Agra, under S. 14 (2) of the Act. It was 
claimed that the parties had acted up- 
on the award and that the same had 
been agreed to and accepted through- 
out. On August 28, 1959 Brij Gopal 
also filed an application that the award 
be made a rule of the court. Objections 
were filed on behalfof respondents 1, 
2 and 3 herein. On the pleadings of 
the parties the trial Judge framed five 
issues on which he recorded his find- 
ings. We need mention only those 
which are material. It was found that 


| 
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the arbitrators had become functus 
officio in 1944 when they had deliver- 
ed the award to Brij Gopal—the pre- 
sent appellant No. 1—for being filed in 
court and they had no jurisdiction to 


‘file the award afresh, on June 3, 1959. 


The application of the arbitrators was 
found to be barred by limitation, 

4, Against that judgment the 
appellants filed an appeal to the High 


Court under S. 39 (1) (vi) of the Act. ` 


Both the appeals, namely, First Ap- 
peal from Order No. 315/62 refer- 
red to above and First Appeal 
No. 606/66 which was ‘already 
pending were heard together by 
the Division Bench of the High 
Court. These appeals were dismissed 
by a common judgment dated April 2, 
1965, We are concerned with the dis- 
posal of the First Appeal from Order 
No. 315/62 by the High Court. 

5. The High Court held, inter 
alia, that Art. 181 of the Limitation Act 
was not applicable to an application 
under S. 14 (2) of the Act and that no 
period of limitation had been prescrib- 
ed for filing of the award incourt by 
the arbitrators. Further the filing of 
the award after the dismissal of the 
application of Brij Gopal appellant. 
No. 1 filed under S. 17 of the Act was 
not barred. But the High Court was 
of the view that no appeal lay under 
S. 39 (1) (vi) of the Act against the 
order made by the trial judge dated 
May 11, 1962. In that situation the 
learned counsel for the appellants 
prayed that the appeal be treated asa 
revision. The High Court acceded to 
that request. It, however, disposed of 
the matter as follows:— 

“Shri Jagdish Swarup, therefore, 
requested us to treat the appeal as a 
revision. The request was alowed. 
Granting of relief in a revision is 
discretionary. In our opinion, no in- 
terference in revision is called for in 
the instant case. There must be finali- 
ty to every proceeding. We have seen 


that the same award had been filed by 
Brij Gopal in Court and he made an 
application under Section 17 of the 
Act on 9th December, 1954 and pray- - 
ed that the award be made a rule of 
the Court. That application was reject- 
ed on 14-8 1956. If Brij Gopal failed in 
getting the award made a rule of the 
court, we cannot allow him to get a 
decree in his favour on the arbitrators 
filing the award in court after a lapse 
of 14 years, If Brij Gopal could not 
apply for a decree again, he certainly 
cannot get a decree on.an action by 
the arbitrators. We do not think we 
will be justified in granting a decree 
in favour of Brij. Gopal after it was 
refused in previous proceedings. The 
first appeal from order, therefore, also 
must be dismissed”. 

The above order of the High Court has 
been assailed before us mainly on the 
ground that the discretion exercised 
was not a judicial discretion and the 
High Court ought to have set aside the 
order of the trial court and in view 
of its own findings directed that the 
award be made a rule of the court. It 
has been laid down by this court in 
Major S. S. Khanna v. Brig. F. J. 
Dillon, (1964) 4 SCR 409 at p. 417 = 
(AIR 1964 “SC 497) that the exercise 
of the jurisdiction under S. 115, Civil 
Procedure Code, by the High Court is 
discretionary and that court is not 
bound to interfere merely because the 
conditions in clauses (a), (b) or (c) of 
that section are satisfied. The follow- 
ing observations of Shah J., who deli- 
vered the judgment in that case may 
be reproduced with advantage:— 


“The interlocutory character of 
the order, the existence of another 
remedy to an aggrieved party by way 
of an appeal from the ultimate order 
of decree in the proceeding or by a 
suit, and the general equities of-the 
case being served by the order made 
are all matters to be taken into ac- 
count in considering whether the High 
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Court, even in cases where the condi- 
tions which attract the jurisdiction 
exist, should exercise its jurisdiction”. 
It follows that while exercising its 
discretion the High Court can take 
into consideration such circumstances 
and facts as may disentitle the peti- 
jtioner in a revision petition from being 
granted any relief. One of such rele- 
_ [vant considerations would be whether 
the order sought to be revised has oc- 
casioned a substantial failure of jus- 
tice. The facts set out in the order of 
the High Court under appeal were suf- 
ficient for coming to the conclusion 
that it was not a fit case for inter- 
ference in revision. We, are, therefore, 
unable to accede to the submission of 
the learned counsel for the appellants 
that the High Court did not exercise 
the discretion in accordance with the 
well settled principles or that the exer- 
cise of discretion was such as would 
justify any interference. 

; In the result the appeal 
fails and it is dismissed but we make 
no order as to costs. 

Appeal dismissed. 





AIR 1973 SUPREME COURT 1098 
(V 60 C 243) 


J. M. SHELAT AND Y, V. 
- CHANDRACHUD, JJ. 

. Union of India, Appellant v. Ram- 
pur Distillery & Chemical Co. Lid. 
Respondent. 

Civil Appeal Nos. 1346-1348 of 

1967, D/- 20-2-1973. 

Index Note: — (A) Contract Act, 
S. 74—Security Deposit — Forfeiture 
for default—Permissibility. 
(Paras 4, 5) 
Brief, Note: — (A) The party to a 
contract taxing security deposit from 
the other party to ensure due perfor- 
mance of the contract is not entitled to 
forfeit the deposit on ground of default 
when no loss is caused to him in con- 
sequence of such default. 
(Paras 4, 5) 
Cases Referred: Chronolegieal Paras 
AIR 1970 SC 1955=(1970) 1 SCR 

928. Maula Bux v. Union of 

India 3, 4 
The Judgment of the Court was 
delivered by 

CHANDRACHUD, J.— The res- 
pondents Rampur Distillery & Chemi- 
cal Co. Ltd.—supplied tothe appellants 


AQ/AQ/A875/73/DVT 





R. D. & C. Co. A.I. R. 
— Union of India — a large quan- 


tity of rum (presumably, for the 
use of Defence personnel), The 
rum was found not to conform 


to the quality stipulated and was 
therefore rejected by the appel- 
lants. The appellants then cancelled 
the contract and forfeited the entire 
Security deposit of Rs. 18,332/- which 
was kept by the respondents for the 
due performance of the contract. On 
the respondents disputing the right of 
the appellants to forfeit the security 
deposit, the dispute was referred to an 
arbitrator who held that the appellants 
were entitled under Section 74 of the 
Indian Contract Act to the award of 
reasonable compensation only, which 
the arbitrator fixed at Rs, 7,332/-. He 
directed the appellants to refund the 
balance viz. Rs. 11,000/~ to the respon= 
dents. i 
_ 2.- The respondents filed a peti- 
tion under the Arbitration Act, 1940 
for making the award a rule of the 
court. The appellants filed their ob- 
jections thereto contending that there 
was an error of law apparent on the 
face-of the award as they were entitl- 
ed to forfeit the entire amount of the 
security deposit. This contention was 
rejected by the learned Judge and he 
passed a decree in terms of the award. 
The appeal against that judgment hav- 
ing been dismissed in limine by the 
High Court of Delhi, the appellants 
have filed this appeal by special leave. 
3. Only one contention was 
urged on behalf of the appellants be~ 
fore us: that the security deposit was 
taken from the respondents in order 
to ensure the due performance of the 
contract and respondents having de- 
faulted, the entire amount was liable 
tobe forfeited. A similar contention 
was advanced before this court but 
was rejected in Maula Bux v. Union of 
India, (1970) 1 SCR 928 = (ATR 1970 
SC 1955). The appellant therein had 
entered into a contract with the Gov- 
ernment of India for the supply of 
certain goods and had deposited a cer~ 
tain amount of security for the due 
performance of the contract. As in the 
instant case, it was stipulated in the 
contract there that the amount of secu~ 
rity deposit was to stand forfeited in 
case the appellant neglected to perform 
his part of the contract. On the appel- 
lant committing default in the supply, 
the Government rescinded the —con- 
tract and forfeited the security deposit. 
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Tt was held by this court that forfei- 
ture of earnest money under a contract 
for sale of property does not fall 
within S. 70 (74?) of the Contract Act, 
if the amount is reasonable, because 
the forfeiture of a reasonable sum paid 
as earnest money does not amount to 
the imposition of a penalty. But, 
“Where under the terms of the con- 
tract the party in breach has under- 
taken to pay a sum of money or to 
forfeit a sum of money which he has 
already paid to the party complaining 
of a breach of contract, the undertak- 
ing is of the nature of a penalty.” It 
was further held that the amount de- 
posited by way of security for guaran- 
teeing the due performance of the con- 
tract cannot be regarded as earnest 


money. 

a It is important that the 
breach of contract caused no loss to 
the appellants. The stipulated quantity 
of rum was subsequently supplied to 
the appellants by the respondents 
themselves at the same rate. The ap- 
pellants, in fact, made no attempt to 
establish that they had suffered any 
loss or damage ‘on account of the 
breach committed by the respondents. 

5. Following the decision in 
Maula Bux’s case, (1970) 1 SCR 928 
=(AIR 1970 SC 1955) we hold that the 
High Court was right in rejecting the 
appellants’ claim that they are entitl- 
ed to forfeit the security deposit. Civil 
appeal 1346 of 1967 is accordingly 
dismissed with costs. 

6. This judgment will govern 
the other two appeals except that 
there will be no order as to costs in 
these appeals. l 

Appeals dismissed. 





Am 1973 SUPREME COURT 1099 
(V 60 C 244) 
(From: Gujarat) 
J. M. SHELAT AND Y, V. CHAN- 
DRACHUD, JJ. 

Thakker Keshavalal Mohanlal, Ap- 
pellant v. Parekh Amrutlal Harilal and 
others, Respondents. 

Civil Appeal No. 191 (N) of 1970, 
D/- 19-2-1973. 

Index Note: — (A) Bombay Rents, 
Hotel and Lodging House Rates Gon- 
trol Act (57 of 1947), S. 28—Eviction 
suit—Joinder of sub-tenant-—Effect. 


CQ/CQ/A874/73/YPB 


Thakkar Keshavlal v. Parekh Amrutlal 


‘[Prs. 1-2]- S. C. 1099 


Brief Note: — (A) Joinder of sub- 
tenant in a suit for eviction does not 
make it any the less a suit between 
landlord and tenant. Hence it cannot 
be said that so far as sub-tenant is 
concerned the suit is one as against a 
trespasser and so the Court has no 
jurisdiction to entertain it. AIR 1953 
SC 73, Relied on. AIR 1967 SC 1853, 
Dist. (Para 3` 
Cases Referred: Chronological Paras 
AIR 1967 SC 1853=(1967) 3 
SCR 343, Hiralal Vallabhram v. 
Kasturbhai 

AIR 1953 SC 73=1953 SCR 226, 
Importers and Manufacturers 
Ltd. v. Pheroze F. Taraporewala 3 


The Judgment of the Court was 
delivered by 


CHANDRACHUD, J:—— On April 
11, 1954 respondents 1 to 5 granted to 
Respondent 8 a lease of certain pre- 
mises in Morvi, Gujarat, for the pur- 
poses of a soap factory. Respondent 8 
entered into a partnership with the 
appellant for running the factory. The 
partnership was dissolved on June 3, 
1966 and on July 27, respondents 1 to 5 
gave a notice to quit to respondent 8 
on the ground that he had sub-let the 
premises to the appellant and to res- 
pondents 6 and 7. Respondents 1 to 5 
thereafter brought a suit to evict the 


, appellant and respondents 6 to 8, in the 


court of the learned Civil Judge Jr. 
Dv., Morvi. That suit was decreed and 
the decision was confirmed in appeal 
as well as in the revision application 
filed by the appellant in the High Court 
of Gujarat. This appeal by special leave 
is directed against the judgment of the 
High Court. 

Bs Learned counsel appearing 
for the appellant contends that the sub- 
tenancy in favour of the appellant 
must receive the protection of the noti-. 
fication issued by the State Govern- 
ment under the proviso to Section 15 
(1) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 
and therefore the appellant is not lia- 
ble to be evicted on the ground that 
the original tenant had sub-let the 
premises to him. Section 15 (1) of the 
Act renders it unlawful for a tenant 
to sub-let the premises let to him or 
to assign or transfer his interest there- 
in. The proviso confers upon the State 
Government the power to permit by a 
notification “the transfer of interest in 
premises held under such leases or 
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class of leases and to such extent as 
may be specified in the notification”. 
In pursuance of this power, the State 
Government issued a- notification per- 
mitting “the transfer or assignment in- 
cidental to the sale of a business as a 
going concern together with the stock- 
in-trade and the good-will thereof...”. 
In order to attract the notifica- 
tion, the appellant has to establish 
that on the dissolution of the partner- 
ship between him and the original te- 
nant, the business of the partnership 
was assigned to him as a going con- 
cern together with the stock-in-trade 
and the good-will thereof and that the 
transfer of tenancy was incidental to 
the assignment. There is on the record 
of the case no evidence at all of such 
an assignment. In fact, the deed of dis- 
solution of partnership by virtue of 
which alone the appellant claims in- 
terest in the premises is not before us. 
Besides, it is significant that not only 
was no such point taken in the High 
Court but the assignment ‘of the busi- 
ness as a going concern does not find 
a place in the special leave petition 
either. The judgment of the High 
Court shows that the sole contention 
advanced by the appellant in this be- 
` half was that the tenancy rights in the 
premises were transferred to him. No 
reference was made to the assignment 
of the business. We must therefore re- 
ject the contention that the appellant 
is entitled to the protection of the 
notification. 


3. There is also no substance in 
the contention that the suit in regard 
to the appellant was one as against a 
trespasser and therefore the Rent-Act 
Court had no jurisdiction to entertain 
it. In Importers and Manufacturers 
Ltd. v. Pheroze Framroze Tarapore- 
wala, 1953 SCR 226 = (AIR 1953 SC 
73) this court, on similar facts, ruled 
that the joinder of a sub-tenant whose 
sub-tenancy was invalid cannot alter 
the nature of the suit and make it any 
the less a suit between a landiord and 
tenant or take it out of the scope of 
the Rent Act. 


4. The appellant’s reliance on 
the decision in Hiralal Vallabhram v. 
Kastorbhai Lalbhai, (1967) 3 SCR 343 
=(AIR 1967 SC 1853) is misplaced for, 
the distinguishing feature of that case 
was that the appellate court under the 
Rent Act passed a decree of ejectment 
against the sub-tenant only treating 


Raghunath v. State of U. P. 


ALR 


Present appellant was a_ trespasser, 
there was no jurisdiction” under the 
Act. to pass a decree for ejectment 
against a trespasser.” That explains 
wky the court observed that “the ap- 
pellate court had no jurisdiction to 
pass a decree for ejectment against the 
present appellant in the manner in 
which it did so”. 


5. In the result we dismiss the 
appeal with costs. 
Appeal dismissed, 





AIR 1973 SUPREME COURT 1100 
(V 60 C 245) 


(From: Allahabad) 


I. D. DUA AND C. A. VAIDIA- 
LINGAM, JJ. 


Raghunath and others, Appellants 
v. State of U. P. and others, Respon- 
dents. 

Criminal Appeal No. 238 of 1969, 
D/- 23-1-1973. 


Index Note: — (A) Cri. P.C., S. 195 
(1) (c) — Prokibition against complaint 
y private aggrieved parties—Nature 
of. 


Brief Note: — (A) Prohibition 
against complaint by private party in 
S. 195 (1) (c) applies only if the of- 
fence menticned in the section has 
been committed by a party to the pro~ 
ceeding in his character as such party, 
that is after having become a party to 
the proceeding. AIR 1971 SC 1935, 
Fcllowed; ATR 1931 All 443 (SB), Ap- 
proved. (Para 6) 


Therefore, complaint of the reve- 
nte Court in which mutation is sought 
on the basis of a forged sale deed is 
not necessary for prosecution for for- 
gery when the offence was committed 


BQ/CQ/A366/73/MVJ 


1973 


before starting mutation proceedings. 
` (Para 6) 
Index Note: — (B) Evidence Act, 
S. 18—Sworn testimony of accused’s 
counsel—Bindimg effect on accused, 
Brief Note: — (B) Admission by 
the accused’s counsel that the thumb 
impression taken for comparison with 
that on the forged deed was of the 
P. W. cannot be rejected by the Court 
by applying the rule that the accused 
is not bound by his counsel’s admission. 
(Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1935=(1971) Supp 
SCR 834=1971 Cri LJ 1437, 
Patel Laljibhai Somabhai v. 
State of Gujarat 
AIR 1931 All 443=ILR 53 AlI 
804=32 Cri LJ 1105 (SB), Em- 
peror v. Kushal Pal Singh 2, 6 


The Judgment of the Court was 
delivered by 


DUA, J.:— This is an appeal on cer- 
tificate under Art. 134 (1) (c) of the 
Constitution granted by the Allahabad 
High Court from its judgment dated 
March 7, 1969 convicting the three ap- 
pellants for an offence under S. 109 
read with S. 465, I.P.C 

2. The three appellants Raghu- 
nath Prasad, Viswanath and Pyarelal 
were tried for offences under, inter 
alia, Ss. 114/465, 114/467, 114/468, 
T.P.C and S 82 (d) of the Indian Regis- 
tration Act. Raghunath Prasad was in 
addition tried for an offence under Sec- 
tion 471, I.P.C. The Second Temporary 
Civil and Sessions Judge, Kanpur ac- 
quitted them of the offences under the 
Penal Code on the ground that it was 
not safe to convict them on the sole 
testimony of the complainant Smt. 
Sukh Devi. So far as the offences 
under S. 82 (d) of the Registration Act 
is concerned there was the additional 
ground for acquittal, namely, absence 
of sanction of the registration authori- 
ties for their prosecution under S. 82 
of that Act. The necessary permission 
having not been obtained, the prosecu- 
tion failed on this ground as well. This 
view was taken on the basis of Em- 
peror v. Kushal Pal Singh, ILR 53 All 
804=(AIR 1931 All 443) (SB). 


3. On appeal by the complain- 
ant Smt. Sukh Devi the High Court 
went into the evidence and in a well- 
considered judgment came to the con- 
clusion that the offence under S. 109 
read with S. 465, LPC was fully esta- 
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blished and sentenced Raghunath Pra- 
sad to rigorous imprisonment for one 
year and Viswanath and Pyarelal to 
rigorous imprisonment for six months 
each. The point on which the High 
Court granted certificate of fitness 
related to the requirement of the 
complaint by the court as contemplat- 


_ed by S. 195 (1) (c), Cr. P. C. for the 


appellants’ prosecution. In order to ap- 
preciate the question arising for our 
determination we may briefly state 
the facts giving rise to the appellants’ 
prosecution. 

4. One Chhidammi, resident of 
village -Taranpur, died somewhere 
about 1940 leaving behind his widow 
Smt. Sukh Devi, who, after sometime 
started living with her brother Muzaji- 
lal in village Itkhuda, Raghunath Pra- 
sad, appellant, is a resident of village 
Taranpur whereas accused Viswanath 
and Pyarelal are residents of village 
Itkhuda. On July 3, 1961 Raghunath 
Prasad got a sale deed executed by an 
unknown lady in respect of the proper- 
ties of Smt. Sukh Devi which she had 
inherited from her husband Chhidami. 
The unknown lady had been put for- 
ward to personate Smt. Sukh Devi. 
Pyarelal and Viswanath identified that 
lady as Smt. Sukh Devi before the 
Sub-Registrar in the registration office 
at Bhognipur knowing that she was 
not in fact Smt. Sukh Devi. It was in 
these circumstances that a forged sale 
deed was secured by Raghunath Prasad 
with the aid and abetment of his two co- 
appellants. After thus securing a sale 
deed Raghunath Prasad filed an ap- 
plication in the court of the Tehsildar 
for mutation of revenue entries in his 
favour and in those proceedings he 
used the said forged sale deed as 
genuine knowing it to be forged. Smt. 
Sukh Devi, on receipt of notice, resist- 
ed Raghunath Prasad’s application by 
denying having ever sold the plot in 
question or having ever executed and 
got registered the alleged sale deed. 
Raghunath Prasad’s claim for securing 
the mutation in his favour failed and 
his praver was rejected. The matter 
was taken by him unsuccessfully to 
the highest revenue authorities and in- 
deed he went right upto the High 
Court on revision but without success. 
Smt. Sukh Devi, after her success in 
the High Court, filed a complaint 
against the appellants (and an un- 
known woman whose name was struck 
off as per order dated December 21, 
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1961) under Ss. 465, 468 and 471, LP.C. 
in the court of the judicial officer, 
Bhognipur which was later transferr~ 
ed to the court of the Sub-Magistrate, 
Shri J. N. Mehrotra. After the neces- 
sary enquiry the appellants were com- 
mitted for being tried in the Sessions 
Court. The charges were amended in 
the Sessions Court and the three ac- 
cused were charged under Ss. 114/419, 
114/465, 114/466, 114/467 T.P.C. as also 
under S. 82 (d) of the Indian Registra- 
tion Act. Raghunath Prasad was fur- 
ther charged under S. 471, I-P.C. for 
having fraudulently and dishonestly 
used in the court of Tehsildar, Pukh~ 
rayan, District Kanpur the impugned 
sale deed as genuine which he knew 
or had reason to believe to be forged. 
Smt. Sukh Devi appeared as P. W. 6 
and stated on oath that she had never 
executed any sale deed relating to the 
land in question in favour of anyone. 
She expressly swore that she had never 
purchased any stamp paper for execu- 
tion of such sale deed nor had she got 
any such documents scribed by any 
petition-writer, nor did she’ go to the 
Tehsil office or anywhere else in con- 
nection with the execution of such a 
/ deed. She also denied having gone þe- 
fore the Sub-Registrar for getting any 
such deed registered. After seeing the 
sale deed she denied having affixed 
her thumb impression on it and fur- 
ther denied having ever received any 
consideration for any sale of the land 
in question. She denied having ever 
known Raghunath Prasad but admitt- 
ed that she knew Viswanath and Pyare- 
lal, appellants. She had come to- know 
about the sale deed on receipt of sum- 
mons from the Tehsildar, Bhognipur 
where she opposed Raghunath Prasad, 
appellant’s application for entering the 
mutation in his favour. On her denial 
of the execution of the sale deed 
Raghunath Prasad’s application for 
mutation was rejected, She also de- 
posed about-her success right up to 
the High Court in the controversy 
relating to the mutation. She further 
swore that specimens of her thumb 
impressions had been obtained in „the 
court of the Magistrate . for egamina- 
tion by the handwriting expert. Shri 
Malkhan Singh, Government Finger- 
print Expert, appeared as P.W. 2 and 
stated that after comparison of the 
specimen thumb impression of Smt. 
Sukh Devi with the thumb impression 
on the disputed sale deed he had come 
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tothe conclusion that the thumb im- 
pressions on the sale deed were not 
those of Smt. Sukh Devi. He was cross~ 
examined at some length. Shri Shiv 
Baran Singh, counsel for Smt. Sukh 
Devi and Shri Bhairav Prasad Srivas~ 
tava, counsel for the accused also ap- 
peared in the trial court as P.Ws. 5 and 
7 respectively to prove that the speci- 
men thumb impression of Smt. Sukh 
Devi in this case sent to the Govern- 
ment Fingerprint Expert were hers, 
The trial court, it may be pointed out 
at tais stage, was influenced by the 
fact that the specimen thumb impres- 
sion of Smt. Sukh Devi had not been 
taken in the presence of the presiding 
officer of the court and it was mainly 
on this ground that her specimen thumb 
impressions were held not to have 
been proved to be hers, The evi~- 
dence of Shri Bhairav Prasad Srivas- 
tava, counsel for the appellant and that 
of Shri Shiv Baran Singh, counsel for 
Smt. Sukh Devi given on this point did 
not impress the trial court. With res- 
pect to the evidence of Shri Bhairav 
Prasad Srivastava the trial court also 
observed that it was settled principle 
of law that an accused is not bound by 
the admission made by his counsel. 
The prosecution case was on this view 
threwn out and the accused persons 
acquitted. 

5. On appeal the High Court 
took a different view and felt convinc- 
ed that the specimen signatures taken 
in court were those of Smt. Sukh Devi. 
The High Court felt so convinced for 
the reason that on the specimen signa- 
tures both the counsel for the State 
and for the accused persons had sign- 
ed as a token of their acceptance that 
the thumb impression in question was 
that of the complainant. Shri Bhairav 
Prasad Srivastava, the counsel for the 
accused in the committing court, ap-. 
peared in the Sessions Court as P. W. 7 
and stated on cath that he was the 
counsel for the accused persons in the 


‘court of Shri J. N. Mehrotra, Special 


Magistrate as well. This is what h 
stated on oath: f - 

“Then specimens ofthe thumb im- 
pression of Smt. Sukhdei complainant 
were obtained in the Subordinate 
Court. The specimens of her thumb 
impression are in Ex. Ka-10. Ex. Ka-10 
bears my signature as Vakil for the 
accused persons, It bears the signature 
of Sri Sheo Baran Singh Sachan, Advo~ 
cate for the plaintiff also.” 
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When cross-examined he re-stated “so 
far I think Ex. Ka-10 bears the thumb 
impressions of Sukhdevi P. W. in this 
case present in court”. When cross- 
examined by Viswanath, accused Shri 
Srivastava explained that after affix- 
ing his signatures on Ex. Ka-10 Shri 
Shiv Baran Singh approached him and 
told him that he (Shiv Baran Singh) 
had affixed“his signatures and asked 
the witness also to do so. The thumb 
impression on Ex, Ka-10, according to 
this witness, had not been obtained in 
the court room but in the portico in 
front of the court. It was also not ob- 
tained in his presence. He, however, 
stated that Shiv Baran Singh had told 
him that the thumb impressions of 
Smt. Sukh Devi had been obtained on 
Ex. Ka-10, Shri Shiv Baran Singh 
who was the counsel for the accused 
in the commitment court, it may be re- 
called, appeared in the trial court as 
P.W. 5 and deposed that Smt. Sukh 
Devi had affixed her thumb impres- 
sion on Ex. Ka-10 in his presence. 
Relying on the evidence of Smt. Sukh 
Devi and on that of her counsel and 
on the fact that the counsel for the 
accused had also signed the paper on 
which Smt. Sukh Devi had affixed her 
specimen thumb impression the High 
Court found those thumb impressions 
to be of Smt. Sukh Devi and accepting 
the testimony of the Government 
Fingerprint Expert, Shri Malkhan 
Singh, P.W. 2, held the sale deed in 
question to be forged and not having 
been executed by Smt. Sukh Devi. As 
the appellants persisted throughout in 
their plea that the sale deed in ques- 
tion had been executed by Smt. Sukh 


Devi and that she was rightly identifi-. 


ed by Viswanath and Pyarelal, the 
High Court held that all the three ap- 
-pellants had abetted the offence of 
forging the sale deed. It may be point- 
ed out that there’ was no evidence as 
to who had actually forged that docu- 
ment. All the three appellants were, 
therefore, held guilty of the offence 
under Ss. 109/465 and convicted and 
sentenced, as already noticed. The con- 
viction of Raghunath Prasad under 
S. 741 was held to be unsustainable in 
the absence of complaint by the court 
concerned as required by S. 195 (1) 
(c), Cr.P.C, 


6. In this Court the main con- 
tention raised on behalf of the appel- 


lants by their learned counsel was that 
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even prosecution for an offence under 
S. 465, LP.C. requires complaint by 
the revenue court concerned as such 
an offence is covered by S. 195 (1) (c), 
Cr.P.C. This contention is difficult to 
accept, This Court has recently in 
Patel Laljibhai Somabhai v. State of 
Gujarat (1971) Supp SCR 834, 
= (AIR 1971 SC 1935) after con- 
sidering the conflict of judicial 
opinion on this point, approved 
the view taken in Kushal Pal 
Singh, ILR 53 All 804 = (AIR 
1931 All 443) (supra). According to 
that decision the words “to have been 
committed by a party to any proceed- 
ing in any court” in S. 195 (1) (c) mean 
that the offence should be alleged to 
have been committed by the party to 
the proceeding in his character as‘ such 
party, that is, after having become a 
party to the proceeding, The appel- 
lants’ learned counsel tried to distin- 
guish the decision of the Allahabad 
High Court in Kushal Pal Singh 
(supra) by pointing out that in that 
case the offence of forgery was alleg- 
ed to have been committed in 1898, 
more than 25 years before it was pro- 
duced or given in evidence in court 
and it was for this reason that S. 195 
(1) (c), Cr. P.C. was held to be inap- 
plicable. In our view, the duration of 
time between the date of forgery and 
the production or giving in evidence of 
the forged document in court is not a 
governing factor, The principle laid 
down in Somabhai’s case, (1971) Supp 
SCR 834.= (AIR 1971 SC 1935) (supra) 
was not founded on any such considera- 
tion. Reference to such delay was 
made in that decision in another con- 
text. After taking notice of the fact 
that S. 195 (1) (c), Cr.P.C. deprives a 
private aggrieved party of the general 
right recognised by S. 190, Cr. P. C. of 
directly initiating criminal proceedings 
this Court observed in that case: 
“The offences about which the 
court alone, to the exclusion of the ag- 
grieved private parties, is clothed with 
the right to complain may, therefore, 
be appropriately considered to be only 
those offences committed by a party 
to a proceeding inthat court, the com- 
mission of which has a reasonably 
close nexus with the proceedings in 
that court so that it can, without em- 
barking upon a completely indepen- 
dent and fresh inquiry, satisfactorily 
consider by reference principally to its 
records the expediency of prosecuting 
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2 were committed by a party to the pro- 

ceeding in the character as such party.” 
This Court then referred to Ss. 476, 
` 476A and 476B, Cr.P.C. and observed: 


“All these sections read together 
indicate that the legislature could not 
have intended to extend the prohibi- 
tion contained in S. 195 (1) (c), Cr.P.C. 
to the offences mentioned therein 
when committed by a party to a pro- 
ceeding in that court prior to his .be- 
coming such party. It is no doubt true 
that quite often if not almost invariab- 
ly — the documents are forged for be- 
ing used or produced in evidence in 
court before the proceedings are start- 
ed. But that in our opinion cannot be 
the controlling factor, because to ad- 
opt that construction, documents forged 
long before the commencement of a 
proceeding in which they may happen 
to be actually used or produced in 
evidence, years later by some other 
party would also be subject to Ss, 195 
and 476, Cr. P. C. This in our opinion 
would unreasonably restrict the right 
possessed ` by a person and recognized 
by S. 190, Cr. P. C. without promoting 
the real purpose and object underlying 
these two sections. The Court in such 
acase may not be in a position to satis- 
factorily determine the question of 
expediency of making a complaint”. 


It is thus clear that the factor of delay 
between the forgery and the produc- 
tion or use of the document in court 
had no direct bearing on the ratio. 


7. With respect to the merits, 
the decision of the High Court seems 
to us to be fully justified. The appel- 
lants’ plea has throughout been that 
the sale deed was in fact executed by 
Smt. Sukh Devi and that she had her- 
self appeared for getting that deed 
registered. This position is wholly in- 
consistent with the finding that the 
sale deed does not bear Smt. Sukh 
Devi’s thumb impression and she was 
no party to the sale deed and further 
that she never got it registered. On the 
material on the record it is not possi- 
ble to hold that the appellants dre in- 
nocent and we entertain no reasonable 
doubt about their guilt. The trial court 
was clearly wrong in declining to rely 
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on the testimony of the two lawyers 
and in face of the sworn testimony of 
the counsel for the accused, it was 
wholly out of place to apply the rule 
that the accused are not bound by 
their counsel’s admission. The testi- 
mony of the counsel related to some- 
thing which happened in connection 
with the proceedings in court with res- 
pect to the thumb impression of Smt. 
Sukh Devi and the High Court was 
fully entitled to rely on his sworn 
testimony. There is no legal infirmity 
in the judgment of the High Court 
and we are unable to find any injus- 
tice to the appellant on the material 
on the record. This appeal accordingly 
fails and is dismissed. 

‘ Appeal dismissed. 
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A. N. GROVER, M. H. BEG AND 
A, K. MUKHERJEA, JJ. 

Official Liquidator, Supreme Bank 
Ltd, Appellant v, P. A. Tendolkar 
(dead) by L. Rs. and others, Respon~ 
dents. 

Civil Appeals Nos. 195-197, 234 
and 300 of 1967, D/- 19-1-1973. 

Index Note: — (A) Banking Com- 
panies Act (1949), S. 45-0 — Claim by 
liquidator is a claim by Company. 

(Para 17) 

Brief Note: — (A) Section 45-O of 
the Banking Companies Act applies 
not only to claims made by the Com- 
pany itself but also to those made by 
a liquidator. The word “Company” in 
the section includes ‘Liquidator’. 
ALR. 1962 All. 486 Approv :d. (Para 17) 

Index Note: — (B) Banking Com- 
panies Act (1949), S. 45-0 (ii) (As 
amended in 1959) — Section confers 
new right of counting period of limi- 
tation, (Para 20) 


Brief Note: — (B) S. .45-O (ii) of 
the Banking Companies & as amend- 
ed in 1959 confers a * right of 
counting the limitation period. Hence 
there is no question of giving any re- 
trospective operation to any right whe- 
ther procedural or substantive. 

(Para 20) 

Index Note: — (C) Torts — Actio 
personalis moritur cum persona—Ap- 
plicability to case of breaches of fiduci- 
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ary duties. (X-Ref: Companies Act 
(1913), S. 235). (Paras 29, 30) 


: Brief Note: — (C) The maxim 
“Actio personalis moritur cum per 
sona” would not be applicable to ac- 
tions based on contract or where a tort 
feasor’s estate had benefited from a 
wrong done. Its action is generally 
confined to actions for damages for de- 
famation, seduction, inducing a spouse 
to remain apart from the other, and 
adultery. (Para 29) 


Where a cause of action is based 
on breaches of fiduciary duties by a 
deceased Director of a Company or 
where his personal conduct is fully 
enquired into and the only question 
for determination, on an appeal, is the 
extent of liability incurred by him, the 
appeal does not abate because of his 
death during its pendency. Such liabi- 
lity necessarily remains confined to the 
assets or estate left by the deceased. 
(Case law discussed), (Para 30) 
Index Note: — (D) Companies Act 
(1913) S. 235—Only declaratory orders 
ean be passed against heirs of deceas- 
ed Director. (X-Ref:—Companies Act 
(1956), S. 543), (Paras 32, 33) 
Brief Note: — (D) Even if the de- 
linquent Directors, Managers or Offi- 
cers of a Company are dead, proceed- 
ings under S. 235 can be continued 
against their legal representatives. But 
such proceedings can only result in a 
declaration of the liability of a deceas- 
ed Director etc. Orders compelling the 
legal representatives to do anything 
cannot be passed under S. 235. 
(Paras 32, 33) 


Index Note: — (E) Companies Act 
(1913), S. 235—-Misfeasance resulting 
from negligence of a Director—Effect. 

; (Para 40) 
Brief Note: — (E) A Director ofa 
Company is liable for misfeasance if 
his negligence is of such a character as 
to enable frauds to be committed and 
losses thereby incurred by the Com- 
pany. (Case law discussed). (Para 40) 
Cases Referred: Chronological Paras 
(1966) 36 Com Cas 270=(1966) 1 
Mad LJ 234, P. S. Ramaswamy 
Iyer v. Brahmayya and Co. 

AIR 1962 All 486=ILR (1962) 1 
All 128, Jawala Prasad v. Offi- 
cial Liquidator 

AIR 1958 Mad 583=(1958) 2 Mad 
LJ 167. In re: Peerdan Juhar- 
mal Bank Ltd. 21, 26 
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Supreme Bank v. P. A. Tendolkar (Beg J.) . -[Pr. 1] 


AIR 1956 SC 593=1956 SCR: 451,-.° 7” 
Nakuba Ammal v. B. Shama: 
ao . AL a tee 
AIR 1946 Mad 3045(1946) -1°M 
LJ . V. M, Sankarxam: 
Kottayam Bank” KAN 


AIR 1944 Bom 193=46 Bom ‘LR’ < 
391, Manilal Brijlal v. Vendra- 










vandas 21, 
AIR 1939 All 1=1938 All LJ 1002, 

Official Liquidators v. Jugal 

Kishore 26 


21, 
AIR 1926 Lah 624 (2) = 97 Ind 
Cas 783, S. R. Billimoria v. 
Cecilla Mary 21, 26 
1925 Ch. 407=94 LJ Ch 445, 
Re: City Equitable Fire Insur- 


ance Co. 36 
(1911) 1 Ch 425=80 LJ Ch 221, 

Re: Brazilian Rubber Plantations 

and Estates Ltd. (No. 1) 36 
(1904) ILR 27 Mad 588, Sakya- 

hani Ingle v. Bhavani Bozi 27 
(1902) ILR 26 Bom 597=4 Bom 

LR 325, Gopal Ganesh v. Ram- 

chandra Sadashiv 27 
1901 AC 477=70 LJ Ch 753, 

Dovey v. Cory 37 
(1899) 2 Ch 392=68 LJ Ch 699, 

Lagunas Nitrate Co, v. Lagunas 

Syndicate 36 
(1892) 1 Ch 154=61 LJ Ch 193, 

In re, Sharpe 23 
(1885) ILR 9 Bom 373, New 

Fleming Spg. & Wvg. Co., Ltd. 

v. Kessowji Naik 25 
(1885) 31 Ch D 100=55 LJ Ch 81, 

Ramskill v. Edwards 23 
(1883) 25 Ch D 752=50 LT 523, 

Re: Denham and Co. 38 


(1882) ILR 4 All 235 = 1882 All 
WN 29, Padarath v. Raja Ram 27 
(1880) 14 Ch D 335=49 LJ Ch 
446, Re: British Guardian Life 
Assurance Co. 21, 23 


(1878) 3 AC 1218=39 LT 269, 


Erlanger v. New Sombrero Phos- 
phate Co, 23 
(1872) 5 HL 480=42 LJ Ch 67, 
Overend and Gurner Co. v. 
Gibb 43 
(1868) 3 Ch App 787=37 LJ Ch 
632, Re: United English and 
Scottish Assurance Co.; Ex. P., 
Hawkins 21 
(1865) 1 Eq 219=35 LJ Ch 196, 
In re: East of England Bank 
Feltom’s Executor’s Case 21, 23 
The following Judgment of the 
Court was delivered by 
BEG, J.:— These are five appeals 
by grant of certificates under Art. 133 
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(1) (a) of the Constitution by the 
- Mysore High Court where the orders 
~ of the learned Company Judge, in 
misfeasance “proceedings, under Sec- 
tion 45H of the Banking Companies 
Act, 1949, (hereinafter referred to as 
‘the Act’), read with Section 235 of 
the Indian Companies Act, 1913, (here- 
inafter referred to as ‘the Act of 
1913’) had been modified by a Divi- 
sion Bench. These proceedings were 
instituted by the Official Liquidator 
against seven Directors, including the 
“Chairman of the Board of Directors 
and the Managing Director, and the 
Cashiers, the Accountant, two Branch 
Managers, another officer, and an audi- 
tor of the Supreme Bank of India Ltd., 
Belgaum, (hereinafter referred to as 
‘the Bank’) under liquidation. The 
Bank, incorporated on 27-5-1939, com- 
menced business on 6th October, 1939. 
It suspended business on 27-11-1954 
as a result of gross mismanagement 
which enabled large sums of money 
to be misappropriated and false and 
fictitious entries to be made in its ac- 
count books, 

2. Out of the seven Directors 
mentioned above, five, namely, S. G. 
Pant, the Chairman of the Board of 
Directors, S. K. Samant, the managing 
Director from July, 1946, P. A. Ten- 
dolkar, D, R. Angolkar and L. S. 
Ajgaonkar, were promoter or founder 
Directors. The sixth Director, P. W. 
Porwal. joined the Board in 1951. The 
seventh Director, B. N. Kalghatgi, 
took charge of his office in July, 1953, 
on the death of his elder brother G. N. 
Kalghatgi. Before the Company Judge 
could give his decision, on 8-11-1963, 
S. G. Pant, the Chairman of the Board 
of Directors, had expired on 29-8-1961, 
and D. R. Angolkar, Director, had died 
on 10-10-1962. During the pendency 
of the applications for certification, 
under Article 133 of the Constitution, 
for appeals to this Court, another 
founder Director, P. A. Tendolkar 
died, on 10-8-1966, so that his legal 
representatives were substituted for 
subsequent proceedings. 

3. The Official Liquidator had 
alleged, in the application for mis- 
feasance proceedings, dated 27-8-1960, 
that “the Directors and the employees 
of the Bank had misappropriated or 
become liable or accountable for > 
total sum of Rs. 4,26,000/-" due to the 
Company, and were guilty of “mis- 
feasance, breach of trust, and fraudu- 
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lent conduct in relation to the Com- 
pany”. The Official Liquidator had 
prayed that the Court may be pleared 
to take cognizance of the application 
against the Respondents and examine 
their conduct and ‘direct them all or 
such of them as may be beld liable, 
particularly or generally, severally or 
jointly, and, in such manner as it may 
deem just, fit and proper, to repay 
and restore the money of the Bank, 
together with interest, or, to contribute 
such amounts to the assets of the Com- 
pany by way of compensation in res- 
pect of misapplication, retainer, mis- 
feasance or breach of trust” as the 
Court may deem just. Thus, the 
prayer for relief covered every type 
of order the learned Company Judge 
could consider fit and proper to meet 
the needs of the case. 

4. We may now glance at the 
background of investigations and re- 
ports made which led up to the mis- 
feasance proceedings, before we con- 
sider the issue raised and decisions 
given on these by the learned Com- 
pany Judge and then by the Division 
Bench. 

5. On 7-3-1951, after the com- 
ing into force of the Banking Com- 
panies Act 1949, on 16-3-1949, the Re- 
serve Bank of India. had given its short 
inspection report (A-1) on the affairs 
of the Bank under Section 22 of the 
Act. This report showed that even 
necessary formalities with regard to 
opening of deposit accounts were not 
complied with, over-drafts were al- 
lowed in ‘savings’ Bank accounts, un- 
secured advances were disproportiona- 
tely large, rates offered on some fix- 
ed deposits were abnormally high, the 
Bank was constantly borrowing from 
other Banks by pledging its invest- 
ments, 16% of the advances were ir- 
regular, records to indicate the correct 
value of goods pledged or hypothe- 
cated were not maintained, effective 
steps against those who obtained pro- 
ved irregular advances were not taken, 
sufficient information was not availa- 
ble about the means and standing of 
the borrowers, neither periodical re- 
turns, particularly of advances by the 
Branches, were made, nor were the 
Branches inspected periodically, the 
usual practice of balancing the ledger 
at frequent intervals was not observed, 
and account books and records of the 
Bank were not duly maintained. The 
Reserve Bank, therefore, suspended its 
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decision about issue of a licence to ti 
Bank to carry on banking business ur 
til the Bank had removed these short- 
comings. 


6. On_,5-3-1953, a second report 
(A-2), under Section 22 of the Act, was 
given by the Reserve Bank, in whi 
it was observed, inter alia, that the 
Bank had not rectified the defects 
pointed out in the previous inspection 
report, that the Board of Directors did 
not show sufficient interest in the 
working of the Bank, and that there 
was no proper supervision and control 
over the activities of the Managing 
Director, The question whether the 
Bank was eligible or not for a licence 
was still left undecided after listing 
irregularities found under fourteen 
heads. 

T. On 13-9-1954, a very detail- 
ed inspection report (A-3), under Sec- 
tion 35, sub-sec. (1) of the Act, carried 
out on 26-3-1954, was sent by the Re- 
serve Bank to the Bank, with a cover- 
ing letter, in which the following con- 
clusion was recorded:— 

“On the basis of the above report, 
it appears that the banking company is 
conducting its affairs in a manner de- 
trimental to the interests of its deposi- 
tors. The Reserve Bank of India, there- 
fore,, proposes to give it a notice in 
writing in terms of the first proviso 
to sub-section (2) of S. 22 of the Act 
that a licence to carry on banking busi- 
ness in India cannot be granted to it”. 
The Bank was given an opportunity to 
make a representation against the 
report. 

8. After suspension of pay- 
ments by the Bank on 26th November, 
1954, the Bank had applied, on 1-12- 
1954, to the High Court of Bombay, 
under Section 37 of tbe Act, praying 
for the grant of a moratorium and for 
opportunity to be given to reconstruct 
the Banking Company as a going con- 
cern. An interim order was passed by 
the Bombay High Court granting mora- 
torium for a period of two months 
and staying all actions against the 
Company for this period. Shri V. R. 
Kotbagi, an Advocate of Belgaum, was 
appointed as Special Officer of the 
Bank under Section 37 (3) of the Act, 
with powers to file suits. 

9. Under the directions of the 
Bombay High Court, the Reserve Bank 
deputed Shri Amrit Lal Bhatia to ins- 
pect the records and the working of 
the Bank and to submit a report under 
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the proviso to sub-sec, (2) of S. 37 of 
the Act. This report, submitted on 13 
1-1955 (A-4), disclosed a deplorable `’ 
state of accounts, which contained a 
number of false and fraudulent entries, 
want of supervision by either the offi- 
cials or the Directors, unauthenticated 
erasures and alterations in the accounts 
and a shortage of cash to the extent of 
2.01 lakhs. It showed that the total 
liability of the Bank, excluding its 
share capital, amounted to Rs. 14.83 
lakhs. a fe 

10. On 20-12-1954, the Direc- 
tors of the Bank, with the concurrence 
of the Special Officer, had appointed 
Shri K. Y. Wagle as Officer to exa- 
mine the records of the Company with 
a view to explore the possibilities of 
its reconstruction. This report, dated 
16-2-1955 (A-21) said: 

“On going through the books of 

accounts, it is observed that the mis- 
appropriation penetrates into the books 
from 1948 and still earlier and the 
amounts misappropriated are through 
entries from (a) Cash, (b) Bank ac- 
counts with other Bankers, (c) Branch 
accounts”. 
A list of cash deficits and fictitious en- 
tries was also given here. The report 
mentions that the assets and liabilities 
of the Bank could not be verified as 
no regular audit had been carried out 
and that the records had been main- 
tained in “a most deceptive manner” 
so that the amounts involved could not 
be ascertained correctly. The total 
amount “involved in the fraud” was 
assessed roughly at Rs. 4.26 lakhs. It 
said: “So far an amount of Rs. 3.75 
lakhs has been traced from various 
sources. The .balance can be traced 
provided the accounts are reconciled”. 
After this report, the Bombay High 
Court rejected the application for fur- 
ther moratorium and for a recon- 
struction of the Company. 

11. On 8-3-1956, a depositor of 
the Bank applied to the Bombay Higr 
Court for the winding up of the Bank- 
ing Company. On 13-3-1956, a provi- 
sional liquidator was appointed, and, 
on 16-4~1956, the Bank was ordered to 
be wound up. As a result of reorgani- 
sation of States, the winding up pro- 
ceedings were transferred to the High 
Court of Mysore, and, the Official 
Liquidator at the Mysore High Court 
was appointed as the. Liquidator of the 
Bank. 

12. On 22-7-1958, the Official 
Liquidator brought to the notice of the 
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Company Judge an elaborate report 
(A-9), dated 10-5-1957, made by M/s. 
D. D. Joshi & Co., Auditors, appointed 
by the Directors of the Bank themsel- 
ves. Here, after a survey of the Bank’s 
history and conduct of its affairs by 
its Directors and officers we find, 
among the conclusions, recorded: 

(1) The Directors, by accepting a 
responsibility which they never intend- 
ed to accept, laid the foundation for 
the fraud. They have misled the share 
holders and the depositors by present- 
“ing false Balance Sheets and Profit and 
Loss Accounts, at least from 1946 on- 
wards, knowing them to be false. 


(2) The Managing Director Shri 
S. K. Samant, the Accountant Shri 
B. S. Deshpande and the three Cashi- 
ers, K. V. Saudi, V. K. Nadgoude, 
S. N. Ajrekar took full advantage of 
the weakness of the Directors, the 
negligence of the Auditors, and frau- 
dulently misappropriated the monies 
individually and collectively”. 

13. The Chartered Accountants 
were unable to ascertain the exact 
amounts misappropriated. They gave 
the following reasons for coming to 
the conclusion that the “Balance Sheets 
and the Profit and Loss Accounts for 
the years from 31-3-1946 onwards are 
false and incorrect”: 

a) The staff and the Directors 
know that the Bank had not received 
the share amount for the majority of 
the shares allotted which was made 
up of the fictitious credits given against 
these share applications, and which did 
not represent the actual physical cash 
on hand on that day. 

b) The amount of unclaimed divi- 
dends taken to interest account was il- 
legal and against the provisions of the 
Articles of Association of the Bank. 

c) The Auditors, when they coun- 
ted the cash on 24th March, 1954, 
could have known that the actual cash 
on hand verified by them was far 
short of the cash balance shown by the 
Day Book of that day had they tallied 


the cash counted by them with the 
Day Book. 
d) The Bankers Balances as 


shown in the Balance Sheets did not 
show the correct balances inasmuch as 
false debits were made to these Banks 
by misapprepriating the amounts 
shown as sent to the Bank for credit. 

e) The remission of Rs. 1,000 
shown in the Profit and Loss Account 
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of 19847 is a misnomer and the word- 
ing seems to have been purposely used 
to mislead all concerned. Moreover, 
there is no sanction also for this remis- 
sion. 

f) Due to suppressi6n of over- 
drafts in the Savings’ Bank Accounts, 
the figures of deposits and consequent- 
ly of loans, as shown in the Balance 
Sheets, were incorrect, etc. etc. 

In D. D. Joshi Co’s report it is also 
Stated: 

“On the event of the commence- 
ment of our work, the Directors had 
resolved to repay a part (10%) of the 
deposit amounts to the depositors. This 
was the best opportunity to bring forth 
pass-books and other records in the 
possession of the depositors for getting 
the deposits verified for our purposes. 
The matter was discussed with the 
Chairman and some of the Directors 
and we handed them a specific form 
for obtaining letters of confirmation of 
balances from the depositors, The 
Chairman and the Directors assured us 
to give due publicity to the matter be- 
fore disbursing the amount and upon 
insisting on the production of pass- 
books and other records available from 
the depositors at the time of making 
the payments. However, it was later 
on discovered that this proposal of ours 
had not been carried out and that the 
deposit amounts were being disbursed 
without insisting upon the production 
of the pass-books. When the matter was 
again referred to the Chairman we 
were surprised to learn that the Direc- 
tors had not approved of our proposal 
on the ground that it would have caus- 
ed unnecessary inconvenience and 
harassment to the depositors (An- 
nexure No. 4). By this failure on the 
part of the Chairman and the Direc- 
tors a very good opportunity available 
to us and the management for verify- 
ing the accounts of the Bank from 
sources independent of records at the 
Bank was denied and lost to us. Thus, 
the Directors themselves who had ap- 
pointed us and promised us all facili- 
ties and co-operation did not extend 
the same as and when it was essential. 
From the facts that came to our notice 
subsequently during the course of our 
investigation, it seems that this act of 
theirs might even have been delibe- 
rate”. 

After giving the Directors 


14. 
and Officess of the Bank due opportu- 
nity to reply to D. D. Joshi Co’s 
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report the Official Liquidator had fil- 
ed the application of 27-8-1960, under 
S. 45H of the Act read with S. 235 of 
the Indian Companies Act, on the 
strength of all the above mentioned 
reports, copious extracts from which 
were annexed to a duly sworn affi- 
davit supporting the application for 
misfeasance proceedings. 

15. In reply to the application, 
the Directors complained of vagueness 
and lack of particulars of the alleged 
wrongful acts and omissions. They 
also relied strongly on Articles 109 and 
112 of the ‘Articles of Association’ 
relating to the powers and duties 
of Managing Director in whose favour 
they are said to have executed a 
power of attorney. They tried to put 
the whole responsibility for the alleged 
fraud and misappropriations and loss 
on the Managing Director, S. K. 
Samanth, appointed in 1946, and some 
officers of the Bank, denied that the 
Managing Director consulted them be- 
fore taking any action in the day to 
day transactions of the Bank, On 
the other hand, the Managing 
Director, S. K. Samanth, pleaded that 
the whole business of the Bank was 
conducted “according to the policy and 
in accordance with the instructions of 
the Board of Directors” in whose hands 
he was “a mere tool”. All the oppo- 
site parties to the application pleaded 
that the proceedings were barred by 
limitation. 

16. The learned Company Judge 
had dismissed the proceedings against 
employees of the Bank as time barred 
on the ground that their cases were 
governed by the limitation provided 
for in Section 235 of the Companies 
Act of 1913, the application of S. 543 
ofthe Companies Act of 1956 having 
been expressly excluded by Section 647 
sub-s. (2) of that Act, in a case in 
which the winding up of the Company 
had begun, as it did in the instant case 
before the commencement of the 1956 
Act on 1-4-1956. But, in respect of the 
Managing Director and those Directors 
who were alive when the learned 
Company Judge gave his decision on 
8-11-1963, it was held that the pro- 
ceedings were covered by the special 
provisions of Section 450 of the 
Banking Companies Act applicable to 
them. The first two clauses of S. 450 
read as follows: 

“450, Special Period of limita- 
tion — 
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(1) Notwithstanding anything to 


the contrary contained in the Indian 
Limitation Act, 1908 (IX of 1908) or 
in any other law for the time being 
in force, in computing the period of 
limitation prescribed for a suit or ap- 
plication by a banking company which 
is being wound up, the period com- 
mencing from the date of the presen- 
tation of the petition for the winding 
up of the banking Company shall be 
excluded. 


(2) Notwithstanding anything to 

the contrary contained in the Indian 
Limitation Act, 1908 (IX of 1908) or 
Section 235 of the Indian Companies 
Act, 1913 (VII of 1913), or in any other 
law for the time being in force, there 
shall be no period of limitation for the 
recovery of arrears of calls from any 
director of a Banking Company which 
is being wound up or for the enforce- 
ment by the Banking Company against 
any of its directors of any claim based 
on a contract, express or implied; and 
in respect of all other claims by the 
Banking Company against its directors, 
the period of limitation shall be twelve 
years from the date of the accrual of 
such claims”, 
By the Act XXXIII of 1959 the follow- 
ing words were added at the end of 
Section 450 (ii): “or five years from 
the date of first appointment of the 
liquidator whichever is longer”. 


17. The Company Judge had held 
that the nature of the claims in the 
misfeasance proceedings against the 
Directors in the instant case fell under 
the category of “all other claims”, 
mentioned in Section 450 (ii), for 
which the period of limitation was 
either twelve years from the dates of 
“accrual of claims” or five years from 
the date of the first appointment of the 
Liquidator “whichever is longer”. The 
learned Company Judge held that the 
first clause of Section 450 of the 
Banking Companies Act, 1949, did not 
apply to a case in which the period 
of limitation had not begun to run be- 
fore the filing of the winding up peti- 
tion, and that the misfeasance proceed- 
ings against Directors, having started, 
on 27-8-1960, within five years of the 
first appointment of the liquidator on 
13-3-1956, were clearly within time. 
Incidentally, the finding that limita- 
tion did not begin running before fil- 
ing the misfeasance application impli- 
ed that this was not a case in which 
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a claim had “accrued” before the fil- 
- ing of the application. The objection 
that Section 450 of the Act would 
apply to claims made by the Company 
itself and not to those by a liquidator 
was rightly overruled on the ground 
that the Liquidator really represented 
the Company and that a claim made 
by the liquidator was, therefore, a claim 
“by the Banking Company”, as was 
held in Jawala Prasad v. Official Liqui- 
dator, AIR 1962 All 486 within the 
meaning of this expression used in 
Section 450 of the Act. The Divi- 
sion Bench, in five appeals by the 
Directors, had concurred with the 
Company Judge’s views on the issue 
of limitation. 


18. It has, however, been urged 
before us, on behalf of the Directors, 
that, the period of three years, provid- 
ed by Section 235 of the Companies 
Act of 1913, as well as 12 years from 
“accrual of claims”, prescribed by Sec- 
tion 450 (ii) of the Act, having ex- 
pired before the Act XXXIII of 1959, 
by which Section 450 (ii) was 
amended on 1-10-1959, time barred 
claims could not be revived whether 
the case was governed by the limita- 
tion laid down in Section 235 of the 
Act of 1913, or that in Section 450 
of the Act. 


19. The contention that S. 235 
of the 1913 Act could apply to these 
proceedings, governed expressly by the 
special Law on the subject contained 
in S. 450 of the Act, is plainly 
erroneous. The pleathattwelve years 
from the “accrual of claims” had ex- 
pired before Section 450 (ii) was 
amended on 1-10-1959 is also unac- 
ceptable. It does not seem to have been 
specifically advanced in the High 
Court so that the facts may be 
examined there to determine when 
any part of the claims “accrued” 
against any Director. Such a point, it 
is obvious, involving an investigation 
into fresh facts, showing when claims 
for any particular items of loss to the 
Company accrued, or when they ac- 
erued against its Board of Directors 
itself cannot be taken up for the first 
time in this Court. It was not taken, 
and, therefore, not gone into in the 
High Court. 


20. In any case, the amendment 
of Section 450 (ii) of the Act had 
conferred a new right of counting the 
period of limitation from the first ap- 
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pointment of the liquidator. The exer- 
cise of that right by the liquidator, 
acting on behalf of the Company, cer- 
tainly took place after the commence- 


: ment of Act XXXIII of 1959. There 


was no question here of giving any re- 
trospective operation to any right 
whether procedural or substantive, We, 
therefore, think that the claims against 
the Directors, which were prima facie 
made within time, were not shown to 
have been barred by limitation. 

21. We will now consider another 
question of preliminary nature with 
regard to the liabilities of legal repre- 
sentatives of the deceased respondents. 
The Company Judge had held that mis- 
feasance proceedings were of a special 
nature involving an enquiry into the 
alleged wrongful conduct of Directors 
personaliy. The liability of a Director 
for such wrong doing was held to be 
of personal character which vanished 
with the death of a Director., Reliance 
had been placed, by the Company 
Judge, on In Re: East of England 
Bank-Feltom’s Executors Case, (1865) 
1 Eq. 219 which had been followed in 
Re: United English and Scottish Assur- 
ance Company; Ex parte Hawkins, 
(1868) 3 Ch App 787 at p. 791 and in 
Re: British Guardian Life Assurance 
Co. (1880) 14 Ch D 335. The learned 
Judge observed that the principle laid 
down in these English cases had been 
followed by Indian High Courts in the 
cases mentioned by him: which were: 
(1) S. B. Billimoria v. Cecilla Mary 
De Souza, AIR 1926 Lah 624 (2), (2) 
Official Liquidators v. Jugal Kishore, 
ATR 1939 All 1, (3) Manilal Brijial v. 
Vendravandas C, Jadav, AIR 1944 Bom 
193, (4) P. V. M. Sankaram Nambiar 
v. Kottayam Bank, AIR 1946 Mad 304, 
(5) In Re: The Peerdan Juharmal 
Bank Ltd., AIR 1958 Mad 583. 

22. The learned Judge, there- 
fore, held that proceedings could not 
continue against the heirs of either 
the Chairman of the Board, S. G. Pant, 
or the Director Angolkar, who had 
died before the Company Judge gave 
his decision on 8-11-1963. The correct- 
ness of the decision of the Company 
Judge to exempt heirs and legal re- 
presentatives of the Chairman Pant 
and the Director Angolkar was not 
questioned by any party in the five 
appeals before the Division Bench. 
Their possible liabilities, as persons up- 
on whom the assets and properties of 
Pant and Angolkar may have devolved, 
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do not, therefore, call for a decision 
from us. But,the general question of 
liability of heirs and legal representa~ 
tives of delinquent Directors has arisen 
before us in respect of the liability, 
if any, cf the heirs and legal repre- 
sentatives of Director Tendolkar who 
died on 10-8-1966 pending the grant of 
his application for certification of fit- 
ness of the case under Article 133 of 
the Constitution for an appeal to this 
Court. Tendolkar’s heirs got themsel- 
ves impleaded so as to prosecute the 
application for certification of fitness 
of the case for appeal, and, after ob- 
taining it, they filed their appeal in 
this Court against the order of the 
Division Bench holding Tendolkar 
liable. Learned Counsel representing 
them was heard in support of the ob- 
jection that the proceedings against 
them could not continue and also on 
merits of the order determining the 
liability of Tendolkar. Learned Coun- 
sel for the Official Liquidator, on the 
other hand, pressed his appeal against 
the order of the Division Bench reduc~ 
ing the liability of Tendolkar. 

23. In (1865) 1 Eq. 219 (Supra), 
the question was left undecided whe- 
ther the remedy against the estate of 
a delinquent Director was by way of 
a suit or in winding up proceedings. 
Tt was certainly not held there that 
there was no remedy. In (1880) 14 Ch 
D. 335 (Supra), it was observed that 
the Directors were liable for breaches 
of trust for moneys not rightly invest- 
ed, although, it was held that, on the 
language of Section 165 of the English 
Companies Act, which was very simi- 
lar to Section 235 of the Act of 1913, 
these summary proceedings were not 
available against the heirs of a delin~ 
quent Director, English Courts have, 
however, held that equitable relief 
against the deceased Director’s estate, 
which may have benefited from 
breach of trust, was not barred. (See: 
Erlanger v. New Sombrero Phosphate 
Co. (1878) 3 AC 1218; Ramskill v, Ed- 
wards, (1885) 31 Ch D 100; Re: 
Sharpe, 1892-1 Ch 154.) 

24. In P. S Ramaswamy Iyer, 
v. Brahmayya & Co. (1966) 36 Com. 
Cas. 270 (Mad) a Division Bench of the 
Madras High Court held that, as the 
position of a Director of a Company 
was analogous to that of a trustee with 
regard to powers over the funds of 
the Company, and, as his office was of 
a fiduciary character, he would be 
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liable for breaches of trust if he mis- 
used his powers. It was held that the 
liability incurred by Directors by such 
misuse of power was neither exhaust- 
ed by proceedings against them in the 
course of a Company’s liquidation nor 
dd it vanish with the death of a Direc- 
or. : 

25. In the New Fleming Spin- 
ning & Weaving Co. Ltd. v. Kessowji 
Naik, (1885) ILR 9 Bom 373, it was 
held that misfeasance by a Director 
was a breach of trust and not merely 
a personal default so that the estate 
of the deceased Director would be lia- 
ble to make good the loss caused to a 
Company by the misfeasance of the 
deceased. But, this was a case in which 
a regular suit had been filed. 


26. In AIR 1939 All 1 (Supra), 
it was pointed out that Section 235 of 
the Companies Act 1913 contemplates 
proceedings against Directors and not _ 
against their heirs or legal representa- 
tives, and, that, although, Section 306 
of the Indian Succession Act gives a 
right to continue even special proceed- 
ings against executors or administra- 
tors of the estate of the deceased, yet, 
it did not extend to mere heirs and 
legal representatives. It was also ob- 
served here that the provisions of Sec- 
tion 235 of the Companies Act of 1913 
do not bar suits by the Official Liqui- 
dator, in suitable cases, against the 
heirs of the deceased. Similar views 
were adoptedin AIR 1926 Lah 624 (2) 
(Supra); AIR 1944 Bom 193 (Supra); 
and in AIR 1958 Mad 583 (Supra). 

27. Two cases, Gopal Ganesh 
Abhyankar v. Ramchandra Sadashiv 
Sahasrabudhe, (1902) ILR 26 Bom 597 
and Sakyahani Ingle Rao Sahib v. 
Bhavani Bozi Sahib, (1904) ILR 27 
Mad 588, were cited on the application 
‘of the maxim “actio personalis moritur 
cum persona”. In Abhyankar’s case 
(Supra) the Defendant against whom 
a suit for damages for defamation had 
been decreed had died during the pen- 
dency of the appeal against the decree 
passed, At the hearing of the appeal, 
the plaintiff had objected that the ap- 
peal had abated. The Bombay Court 
held that the Defendant’s legal re- 
presentatives had a right to con- 
tinne the proceedings and to ques- 
tion the decree. The High Court 
referred to several cases, including a 
Full Bench decision of the Allahabad 
High Court in Padarath v. Raja Ram, 
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(1882) TLR 4 All 235 where Edge, C. J. 
had said: 


“I have always understood the law 
to be that, in those cases in which an 
action would abate upon the death of 
the plaintiff before judgment, the ac- 
tion would not abate if final judgment 
had been obtained before the death of 
the plaintiff”. 

Then the Court held: 

"The result of these authorities 
would clearly seem to be that, where 
the claim has been perfected by a judg- 
ment, the nature of the relief claimed 
on appeal stands on a different foot- 
ing and there will be no abatement”. 


We think that the ratio decidendi of 
this case helps the Official Liquidator 
appellant. In S. L Rao Sahib’s case 
(Supra) it was held that a reversioner’s 
right was “personal” which vanished 
with the death of the plaintiff, Hence, 
the appeal of the plaintiff, in which 
the heirs had been substituted, was 
held to have abated. We fail to see 
how this case helps the heirs of Ten- 
dolkar. 

28. The decisions of our High 
Courts, while keeping in view the con- 
sideration that a misfeasance proceed- 
ing, contemplated by Section 235 of 
the Act of 1913, involving an inquiry 
into the personal conduct of persons 
acting in capacities mentioned therein, 
may attract the application of the 
maxim “actio personalis moritur cum 
persona”, have proceeded, very right- 
ly. more on an interpretation of the 
provisions of Section 235 than on the 
` application of that maxim. 

29. The maxim actio persona- 
lis moritur cum persona, as pointed out 
in Winfield’s “Law of Tort (Eighth 
Edn. pp. 603-605), was an invention of 
English Common Lawyers. It seemed to 
have resulted from the strong quasi- 
criminal character of the action for 
trespass. Just like a prosecution for a 
criminal offence, the section for tres~ 
pass, which was “the parent of much 
of our modern law of tort”, was held, 
by applying this maxim, to be incapa- 
ble of surviving the death of the 
wrongdoer, and, in some cases, even of 
the party injured. The maxim, with its 
extensions, was criticised by Winfield 
and found to be “pregnant with a good 
deal more mischief than was ever 
born of it”. Whatever view one may 
take of the justice of the principle, it 
was clear that it would not be appli- 
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cable to actions based on contract or 
where a tort feaser’s estate had bene- 
fited from a wrong done. Its applica- 
tion was generally confined to actions 
for damages for defamation, seduction, 
inducing a spouse to remain apart 
from the other, and adultery. 

30. We see no reason to extend 
the maxim, as a general principle, even 
to cases involving breaches of fiduciary 
duties or where the personal conduct 
of the deceased Director has been ful- 
ly enquired into, and the only ques- 
tion for determination, on an appeal, 
is the extent of the liability incurred 
by the deceased Director. Such liabi- 
lity must necessarily be confined to 
the assets or estate left by the deceas- 
ed inthe hands of the successors. In so 
far as an heir or legal representative 
has an interest in the assets of the de- 
ceased and represents the estate, and 
the liquidator represents the interests 
of the Company, the heirs as well as 
the liquidator should, in equity, be 
able to question a decision which af- 
fects the interests represented. 


31. We may now consider the 
meaning and effect of Section 235 of 
the Act of 1913 which reads as fol- 


“235. Power of Court to assess 
damages against delinquent directors, 
ete.—-——-(1) Where, in the course of 
winding up a company, it appears that 
any person who has taken part in the 
formation or promotion of the com- 
pany, or any past or present director, 
manager or liquidator, or any officer 
of the company has misapplied or re- 
tained or become liable or accountable 
for any money or property of the com- 
pany, or been guilty of any misfea- 
sance or breach of trust in relation to 
the company, the Court may, on the 
application of the liquidator, or of any 
creditor or contributory made within 
three years from the date of the first 
appointment of a liquidator in the 
winding up or of the misapplication, 
retainer, misfeasance or breach of trust, 
as the case may be, whichever is longer, 
examine into the conduct of the 
promoter, director, manager, liquida- 
tor or officer, and compel him to re- 
pey or restore the money or property 
or any part thereof respectively with 
interest at such rate as the Court 
thinks just, or to contribute such sum 
to the assets of the Company by way 
of compensation in respect of the mis- 
application, retainer, misfeasance or 
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breach of trust as the Court thinks 


ust, 

(2) This section shall apply not~ 
withstanding that the offence is one 
for which the offender may be crimi- 
nally responsible.” 


32. It will be seen that, while 
Section 235 of the Act of 1913, like 
Section 543 of the Companies Act of 
1956, to which it corresponds, gives 
the power to the Court to enquire into 
the conduct of “any past or present 
Director”, yet, both Section 235 of the 
Act of 1913 and Section 543 of the 
Companies Act of 1956 confine the 
power of the Court to make orders for 
repayment or restoration of money or 
property or contribution to the assets 
of the Company against the individuals 
occupying the capacities, either in the 
past or present, mentioned therein. 
This power does not, on the language 
of these provisions, extend to making 
compulsive orders against heirs of de- 
linquents. As the power to take these 
special proceedings is discretionary and 
does not exhaust other remedies, al- 
though, the Court may, as a matter of 
justice and equity, drop proceedings 
against delinquent Directors, Managers 
or Officers who are no longer alive, 
leaving the complainant to his ordi- 
nary remedy by a civil suit against 
the assets of the deceased, yet where no 
injustice may be caused by continuing 
these proceedings against a past Direc- 
tor, even though he be dead, the pro- 
ceedings could continue after giving 
persons who may be interested op- 
portunities to be heard. But, even 
such proceedings can only result ina 
declaration of the liability, of a deceas- 
ed director, because the language of 
Section 235 of the Act of 1913, as al- 
ready noticed, does not authorise pass- 
ing of orders to compel heirs or legal 
representatives to do anything. Such 
compulsive proceedings as may be- 
come necessary against those upon 
whom devolve the assets or the estate 
of a deceased delinquent Director, who 
may have become liable, could only 
We ote Section 235 of the Act of 
913. 

33. There was nothing in the 
Act of 1913 which corresponded to 
Section 542 of the Companies Act of 
1956, the relevant part of which lays 
down: 

f "542. Liability for fraudulent con- 
duct of business— 
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(1) Ifinthe course of the winding 
up of a company, it appears that any 
business of the company has been carri- 
ed on, with intent to defraud creditors 
of the Company, or any other persons, 
or for any fraudulent purpose, the 
Court, on the application of the Offi- 
cial Liquidator, or the liquidator or any 
creditor or contributory of the Com- 
pany, may, if it thinks it proper so to 
do, declare that any persons who were 
knowingly parties to the carrying on 
of the business in the manner afore- 
said shall be personally. responsible, 
without any limitation of liability, for 
all or any of the debts or other liabi- 
rhe the company as the Court may 

ITect. 


On the hearing of an application 
under this sub-section, the Official 
Liquidator or the liquidator, as the 
case may be, may himself give evi- 
dence or call witnesses. 

(2) (a) Where the Court makes any 
such declaration, it may give such fur- 
ther directions as it thinks proper 
for the purpose of giving effect to that 
declaration. 


XX XX XX 
(c) The Court may, from time to 
time, make such further order as may 
be necessary for the purpose of en- 
forcing any charge imposed under this 
sub-section. 
XX XX 


(d) 
(3) (4) XX XX XX 
It may be possible (though we need 
express no final opinion on the matter) 
where a proceeding under S. 543is 
covered also bythe terms of S. 542 of 
the Companies Act of 1956, to give direc- 
tions to persons other than those whose 
conduct is enquired into, including 
directions to heirs and legal represen- 
tatives, for the purpose of enforcing a 
declaration. But, we think that the 
power under Section 235 of the Act 
of 1935, which corresponds to S. 543 
of the Act of 1956, would not extend 
beyond making a declaration against 
a deceased Director provided he, in 
his lifetime, or his heirs, after his 
death, have had due opportunity of 
putting forward the case on behalf of 
the allegedly delinquent Director, If 
either a Liquidator or the heirs of a 
delinquent Director, against whom a 
declaration of liability has been made, 
can question the determination of lia- 
bility of the deceased delinquent, who 
was alive at the time of the Judgment 
against him, it is obvious that the Ap- 


XX 
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pellate court could give a declaration 
either reducing or increasing the liabili- 
ty even though it may not be able to 
enforce it by an order under S. 235 
of the Act. If the declaration can be 
auestioned by an appeal, as we think 
that it can, the liability can be not only 
wiped offor reduced but also increas- 
ed on an appeal heard after the death 
of a Director held liable. 

34, Applying the principles Taid 
down above to the case before us, we 
find that Tendolkar had a full oppor- 
tunity of defending himself against the 
misfeasance proceedings taken by the 
liquidator. He also exercised his right 
of appeal against the order of the Com- 
pany Judge. The Division Bench, as 
already observed, reduced his liability. 
His heirs were heard on merits in the 
appeal before us. Any order passed by 
us could only affect the assets or the 
estate of the deceased Tendolkar. But, 
as already indicated by us, we cannot, 
in these proceedings, pass an order 
against the heirs of Tendolkar so as to 
compel them to do anything. The Offi- 
cial Liquidator or the Co-Directors 
may, however, take any other proceed- 
ing which may be open to them under 
the law so as to obtain the contribu- 
tion of Tendolkar. 

35. Before we consider the man- 
ner in which the liabilities of the 
Directors were determined, on the evi- 
dence on record, by the Company 
Judge and then by the Division Bench 
we will refer to the principal authori- 
ties, cited before the High Court and 
also before us, with regard to the 
principles on which liabilities of 
Managing Directors and other Direc- 
tors may be determined in such cases. 


36. In Re: City Equitable Life 
Insurance Co. 1925 Ch 407 at p. 427 
which is regarded as the locus classi- 
cus on the subject, was relied upon by 
both sides, Here, Romer, J., after con- 
sidering earlier authorities, said: 


"In order, therefore, to ascertain 
the duties that a person appointed to 
the board of an established company 
undertakes to perform, it is necessary 
to consider not only the nature of the 
company’s business, but also the man- 
ner in which the work of the company 
is in fact distributed between the direc- 
tors and the other officials of the com- 
pany, provided always that this distri- 
bution is a reasonable one in the cir- 
cumstances, and is not inconsistent 
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with any express provisions of the 
articles of association. In discharging 
the duties of his position thus ascer- 
tained a director must, of course, act 
honestly, but he must also exercise 
some degree of both skill and dili- 
gence. To the question of what is the 
particular degree of skill and dili~ 
gence required of him, the authorities 
do not, I think, give any very clear 
answer. It has been laid down that so 
long as a director acts honestly he 
cannot be made responsible in damages 
unless guilty of gross or culpable negli- 
gence in a business sense. But, as 
pointed out by Neville J. in Re: Brazi- 
lian Rubber Plantations and Estates 
Ltd. (1911) 1 Ch. 425, one cannot say 
whether a man has been guilty of 
negligence, gross or otherwise, unless 
one can determine what is the extent 
of the duty which he is alleged to have 
neglected. For myself, I confess to feel- 
ing some difficulty in understanding 
the difference between negligence and 
gross negligences, except in so far as 
the expressions are used for the pur- 
pose of drawing a distinction between 
the duty that is owed in one case and 
the duty that is owed in another...... É 


“There are, in addition, one or two 
other general propositions that seem 
to be warranted by the reported cases: 
(1) A director need not exhibit in the 
performance of his duties a greater 
degree of skill than may reasonably be 
expected from a person of his know- 
ledge and experience. A director of a 
life insurance company, for instance, 
does not guarantee that he has the skill 
of an actuary or of a physician. In the 
words of Lindley M. R.: ‘If directors 
act within their powers, if they act 
with such care as is reasonably to be 
expected from them, having regard 
to their knowledge and experience, and 
if they act honestly for the benefit of 
the company they represent, they dis- 
charge both their equitable as well as 
their legal duty to the company’ 
(Lagunas Nitrate Co. v. Lagunas Syn- 
dicate (1899) 2 Ch. 392, 435). It is per- 
haps only another way of stating the 
same proposition to say that directors 
are not liable for mere errors of judg- 
ment, (2). A director is not bound to 
give continuous attention to the affairs 
of his company. His duties are of an 
intermittent nature to be performed at 
periodical board meetings; and at 
meetings of any committee of the 
board upon which he happens to be 
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placed. He is not, however, bound to 
attend all such meetings, though he 
ought to attend whenever, in the cir- 
cumstances, he is reasonably able to 
do so, (3)In respect of all duties that, 
having regard to the exigencies of 
business, and the articles of associa- 
tion, may properly be left to some 
other official, a director is, in the ab- 
sence of grounds for suspicion, justifi- 
ed in trusting that official to perform 
such duties honestly”, 

It must, however, be remembered that 
these remarks were made in the con- 
text of a case in which the honesty 
of the conduct of the Directors had not 
been questioned at all. 


37. In Dovey v. Cory, 1901 AC 
477 which was also cited, the question 
considered by the House of Lords was 
whether a Director, though, in fact 
innocent of any complicity in fraud, 
was liable to the Company for negli- 
gence in not having discovered the 
fraud perpetrated by others. In that 
context, Lord Halsbury L. C. had ob- 
served as follows: 

‘Tt is obvious if there is such a 
duty of detecting frauds it must ren- 
der anything like an intelligent de- 
volution of labour impossible............ 
I cannot think it can be expected ofa 
director that he should be watching 
either the inferior officers of the bank 
or verifying the calculations of the 
auditor himself. The business of life 
could not go on if people could not 
trust those who are put into a position 
of trust for the express purpose of 
attending to details of management”. 
In this very case, Lord Davey said: 


“I think the respondent (Cory) was 
bound to give his attention to and 
exercise, his judgment as a man of 
business on the matters which were 
brought before the board at the meet- 
ings which he attended, and it is not 
proved that he did not do so. But T 
think he was entitled to rely upon the 
fudgment, information, and advice of 
the Chairman and general manager, as 
to whose integrity, skill, and compe- 
tence he had no reason for suspicion”. 


38. Tn Re: Denħam & Co. (1883) 
25 Ch D 752, a Director was held not 
Tiable for the fraud of his Co-Direc- 
tors in issuing false and fraudulent 
reports and balance sheets. But, even 
in this case, it was found that the books 
of accounts of the Company had been 
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properly kept and duly audited so that 
the Director concerned Had no reason 
for suspecting fraud and was misled 
“by reason of the extraordinary 
powers conferred by the Articles upon 
the Chairman”. 

39. In Palmar’s “Company Law” 
(21st Edn. 1968 p. 575), after a citation 
of the three cases mentioned above, we 
find the comment: 

“It is doubtful whether, if similar 
facts arose today, the court would 
decide in the same manner, because 
nowadays the courts take a stricter 
view of the duties of a director than 
they took some twenty-five years ago” 

40. It is certainly a question of 
fact, to be determined upon the evi- 
dence in each case, whether a Direc- 
tor, alleged to be liable for misfea- 
sance, had acted reasonably as well as 
honestly and with due diligence, so 
that he could not be held liable for 
conniving at fraud and misappropria- 
tion which takes place. A Director 
may be shown to be so placed and to 
have been so closely and so long as- 
sociated personally with the manage- 
ment of the Company that he will be 
deemed to be not merely cognizant of 
but liable for fraud in the conduct of 
the business of a Company even 
though no Specific act of dishonesty is 
proved against him personally. He can- 
not shut his eyes to ,. what must be 
obvious to everyone who examines the 
affairs of the Company even super- 
ficially. Tf he does so he could be held 
liable for dereliction of duties under- 
taken by him and compelled to make 
good the losses incurred by the Com- 
pany due to his neglect even if he is 
not shown to be guilty of participat- 
ing in the commission of fraud, It is 
enough if his negligence is of sucha 
character as to enable frauds to be 
committed and losses thereby incurred 
by the Company, 

41, In the case before us, strong 
reliance has been placed, on behalf of 
the Directors, on Articles 109 and 118 
of the Articles of Association which 
read as follows: 

“Duties of the Managing Director 
109. — (a) The Managing Director, 
shall out of the money received by the 
Company make all necessary and pro- 
per disbursements, in carrying on the 
business of the Company, and shall 
cause proper accounts to be kept of 
all transactions of the: Company and 
shall once in every year, settle and 
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adjust such accounts with the Board 
and Auditors ‘and shall make out the 
Balance-Sheet and Profit and Loss ac- 
count and all the returns, and state- 
ments required by the Acts, to be audi- 
ted and signed. 

Appointment of Managing Direc- 
tor. 

(b) The directors may from time 
to time appoint any one from their 
body to be the Managing Director of 
the Company, either for a fixed period, 
or without any limitation as to the 
period for which he is to hold stich 
office, on such terms, provisions, and 
conditions as to remuneration, manage- 
ment of the Company’s business and 
affairs and removal, which may be 
mutually agreed upon between the 
directors, and the Managing Director.” 

“Power to appoint Committee and 
to delegate. 


118. The Directors may delegate 
any of their powers to committees 
consisting of such member or members 
of their body as they think fit. Any 
committee so formed shall, in the exem 
cise of the powers so delegated, con- 
form to any regulations that may from 
time to time, be imposed upon it by 
the Directors”. 

42. But, despite these articles 
and the power of attorney executed in 
favour of the Managing Director, Arti- 
cle 124 gave the Directors atleast 
supervisory powers of management. 
The Managing Director S. K. Samant, 
who had tried to prove that it was the 
Board of Directors which really and 
actually conducted the affairs of the 
Company and that he was merely a 
tool, had relied on this article which 
reads as follows: 

“Powers of Directors. 

124. The Management of the busi- 
ness of the Company shall be vested 
in the Directors, who in addition to 
the powers and authorities by these 
presents or otherwise expressly con- 
ferred upon them, may exercise all 
such powers and do all such acts, and, 
things as may be exercised or done 
by the Company and are not here- 
by or by statute expressly directed 
or required to be exercised or done by 
the Company in general meeting, but 
subject nevertheless to the provisions 
of the statutes, and of the presents, and 
to such regulations being not inconsis- 
' tent with the aforesaid provisions as 
may from time to time be made by 
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the Company in General Meeting: Pro- 
vided that no regulation so made shal! 
invalidate any prior act of the Direc- 
tors which would have been valid if 
such regulation had not been made”. 


43. Upon the facts examined by 
the learned Company Judge very ful- 
ly and less fully by the Division Bench 
and the findings recorded thereon, it 
is clear to us that, although the Manag- 
ing Director was conducting the day to 
day affairs of the Company and must, 
therefore, be held responsible for a 
greater share of losses incurred due to 
misappropriations, dishonesty, and 
misuse of managerial powers, yet, his 
Co-Directors could not possibly be 
ignorant of the nature of such dealings 
and activities of the employees and the 
Managing Director simply because they 
had executed a power of ‘attorney in 
favour of the Managing Director. The 
Company Judge, relying upon observa- 
tions in Overend & Gurney Co. v. 
Gibb, (1872) 5 HL 480 had held that: 


“The Directors were cognizant of 

circumstances of such a character, so 
plain and so manifest, that no men 
with any ordinary degree of prudence, 
acting on their own behalf, would 
have conducted themselves in the 
manner the Directors of this Company 
have done”. 
The proved conduct of the founder 
Directors was such that an inference 
of their complicity in concealing the 
true state of affairs from depositors, 
presumably because they were them- 
selves benefiting from it, could not be 
avoided. 

44, The learned Company Judge 
had rejected the plea of the Directors 
that they had acted both honestly and 
reasonably in the performance of their 
duties. 

45. The learned Company Judge 
had observed: 


“It has been argued on behalf of. 


the Liquidator,......... and suggestions 
have also been made to the Directors 
when they were in the witness box, 
that they did not take immediate steps 
to remove dishonest members of the 
staff from service and to set right 
things because they were afraid of 
their own dishonest conduct being ex- 
posed by the staff members if they 
persisted in taking action against them. 
Two circumstances relied upon in sup- 
port of this argument are that in spite 
of promises made to the Reserve Bank, 
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no reconciliation statements were got 
prepared for fear that any such re- 
conciliation would bring to light false 
entries in account books, Secondly, it 
appears that one R. P. Joshi was ap- 
pointed as Manager or Chief Offi- 
cer but unceremoniously removed 
from service shortly after his ap- 
pointment because with a view to 
set right matters he started taking 
steps which might have brought to 
light several irregularities in the loan 
accounts of the Directors themselves. 


So far as reconciliation is concern- 
ed, the position appears to have been 
that the discrepancy in bank accounts 
could not possibly be explained by 
cheques, bills or other instruments in 
transit. The discrepancy, as it turned 
out, was a result of making false en- 
tries and making unauthorised advan- 
ces out of the cash. The subsequent 
taking of loan documents was the only 
type of reconciliation that was possi- 

e. 


That R. P. Joshi was removed 
from service shortly after his appoint- 
ment is admitted. The reason given is 
that his behaviour towards the cus- 
tomers was found to be not quite good. 
But it has been established by evidence 
that the supervision of his conduct 
during the initial period of probation 
was entrusted to a committee of Direc- 
tors of whom Tendolkar was one. Ten- 
dolkar denied that he was a member 
of that committee. But Kalghatgi in 
his evidence stated that Tendolkar was 
one of them but declined to admit that 
he also was a member thereof. It has 
been possible for these Directors to 
give these answers because the record 
in the rough minutes books relating to 
the appointment of this Committee is 
not signed by any of the Directors. But 
I am satisfied on the evidence that 
there was such a committee. The dis- 
inclination on the part of these Direc- 
tors to admit that they were members 
of the said committee leads to the con- 
clusion that they do not wish directly 
to be associated with the decision to 
terminate R. P. Joshi’s service, which 
lends some support to the suggestion 
on behalf of the Liquidator that the 
principal or operative reason for the 
said decision was that he started look- 
ing into loan account of the Directors 
and pointing out irregularities -in 
them”. 

He went on to observe: 
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“As I have already stated, the mak- 
ing of loans and advances to the Direc- 
tors may not in itself be irregular or 
dishonest, provided that no difference 
is made in the matter of procedure and 
scrutiny between the loans to Direc- 
tors and loans to other persons. If cer- 
tain preferences or concessions are 
made in favour of the Directors includ- 
ing the omission to adopt proper pro- 
cedure and scrutiny, it is a legitimate 
criticism to make that the Directors 
have taken undue advantage of their 
position as Directors which undoubted- 
ly is a departure from the standard of 
care and rectitude expected of them. 
As I have already observed, if men at 
the top are guilty of departure from 
proper conduct, they place themselves 
in a position which makes it dif- 
ficult, if not impossible, for them to 
correct their subordinates. There is, 
therefore, force in the argument that 
this particular situation in which the 
Directors found themselves might be 
one of the reasons for not taking stern 
action against dishonest members of 
the staff. This circumstances is enough, - 
in my opinion, to disentitle the Direc- 
tors from saying that their only fault 
was honest error of judgment or that 
they have acted reasonably in the cir- 
cumstances of this case. 

I hold therefore that the Directors, 
other than the Managing Director, are 
also liable for the loss because they 
must be held to have failed in 
their duty of providing for good and 
efficient management of affairs of the 
Company and because they cannot in 
the circumstances claim that they were 
entitled to rely upon either the Manag- 
ing Director or any members of the 
supervisory staff”. 

The learned Company Judge 
as well as the Division Bench had 
referred to the difficulties encountered 
in determining the actual total loss to 
the Company because of want of any 
reliable statement of account. This 
state of the records of the Bank was 
itself evidence of breach of their duties 
by the Managing Director and the 
Board of Directors to see that the busi- 
ness of the Bank was honestly and 
efficiently conducted. 

47, The learned Company 
Judge, after considering all the items 
of proved loss to the Company and 
making appropriate deductions for 
assets which could be considered even 
of doubtful value, had found that at 
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least a loss of Rs. 2,50,000/- was caus- 
ed by the mismanagement of the 
Managing Director and the Co-Direc- 
tors. The learned Company Judge had 
ordered the Managing Director as well 
as the Directors Tendolkar and Aiga- 
onkar and Porwal and Kalghatgi to 
contribute jointly and severally a sum 
of Rs. 2,50,000/-, with interest at 6 per 
cent per annum.from the date of his 
order on 8-11-1963 until payment, to 
the assets of the Company, but the 
learned Judge limited the liabilities of 
Porwal and Kalghatgi to Rs. 15,000/- 
each, provided they paid this sum 
within three months of his order. 


48, The Division Bench found 
the estimate of the Company Judge 
about the total loss due to mismanage- 
ment to be not only reasonable, but 
recorded findings showing that loss in- 
curred under the two heads of loss for 
the whole period was more. Speaking 
about the loss shown by proved short- 
age of cash and manipulations of 
balances with the other banks and’ the 
extent of the liability of the Managing 
* Director for these it said: 


“Though the total loss to the Bank 
under the aforesaid two heads (short- 
age of cash and manipulation of ba- 
lances with other Banks) may be esti- 
mated at Rs. 2,65,000, he is liable for 
only that portion of the said loss which 
eccurred after he became the Managing 
Director in July, 1946. Unfortunately, 
neither the Official Liquidator nor the 
witnesses focussed their attention to 
apportionment of the loss between the 
period prior to July 1946 and the period 
subsequent to July 1946”. 


It rejected the plea of the Managing 
Director that he had executed promis- 
sory notes in favour of the Bank for 
Rs. 53,000/- and Rs. 58,500/-, on 19-11- 
1954, and 3-12-1954, respectively, 
under some pressure, threat, or coer- 
cion. It relied upon a statement in 
writing of the Managing Director 
(A. 25) addressed to the Special Offi- 
cer on 8-12-1954 in which the amounts 
of the two pronotes totalling upto 
Rs, 1,11,500/~ to the Bank constituted 
an admission and undertaking to repay 
atleast this amount to the Bank. It 
observed that even on 8-12-1954 the 
Managing Director did not deny his 
liability to pay this amount. It then 
held: 

“Hence, this can safely be taken 
as his liability for his negligence and 
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breach of duty, Rs. 14,000 has been 
realised from him by the sale of his 
car and truck and another sum of 
Rs. 24,000 has been realised by the 
sale-deed executed by him in favour 
of the Bank conveying his house. 
Deducting these two sums, he is still 
liable for a sum of Rs. 73,500/~. Thus, 
his liability to contribute to the assets 
of the Company can safely be fixed at 
Rs, 73,500/-, though it is likely that 
the extent of loss resulting from his 
negligence and breach of duty as 
Managing Director, is much larger. He 
is also liable to pay interest on this sum 
of Rs. 73,500 at 6 per cent per annum 
from the order of the learned Com- 
pany Judge till payment”. 

49. The Division Bench, after 
holding that the Managing Director 
S. K. Samant was liable to contribute 
at least Rs. 73,500/- more with ‘interest, 
actually reduced the liability of S. K. 
Samant individually to Rs. 58,500/- and 
of Directors Tendolkar and Ajgaonkar 
jointly and severally to Rs. 50,000/- 
only. After that, it added that, out of 
the sum of Rs. 58,500/- payable initial- 
ly by S. K. Samant, the liabilities of 
the Co-Directors Tendolkar and Ajga- 
onkar would be joint and several with 
the Managing Director S. K. Samant 
to the extent of Rs. 50,000/- only. This 
meant that the joint and several liabi- 
lities of Ajgaonkar with the Managing 
Director S. K. Samant would only 
come into play if S. K. Samant failed 
to discharge his own liability to the 
extent of Rupees. 58,500/-. The 
result of the orders of the Divi- 
sion Bench was that the amount 
to be repaid to the Bank by the 
Managing Director and the four 
Directors total upto Rs. 1,23,500/-. 
This total liability was determined 
after deducting Rs. 24,000/- already 
realised from the sale of the house and 
Rs. 14,000/~ from the sale of a car and 
truck of S. K. Samant. 


50. It was contended before us 
that the Division Bench had erred in 
reducing the total liability of the Board 
of Directors from Rs. 2,50,000/- to 
Rs. 1,61,500/- (i. e. Rs. 1,23,500/- plus 
Rs. 38,000/~) on arather arbitrary view 
that this is all that could be definitely 
proved to be the total loss to the Com- 
pany due to the misfeasance of the 
Board, as a whole, after all the Direc- 
tors had had clear and definite notice 
of the irregularities committed in the 
the management of the Bank from the 
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Reserve Bank’s first report, although 
the Division Bench had itself held that 
the total loss covered by the two heads 
of ‘shortage of cash’ and ‘manipulation 
of balances with other banks’ over the 
whole period of management by the 
Board was Rs. 2,65,000/-. The Division 
Bench confined the liabilities of the 
whole Board of Directors, apart from 
those of the Managing Director indivi- 
dually, to only Rs. 65,000/- “proved to 
have taken place subsequent to March 
1951, when they became aware of Ex. 
A1 the first report of the Reserve 
Bank”. 


51, The learned Company Judge 
had separately considered the cases of 
Porwal, who joined as Director in 
1951 after the first Inspection Report 
by the Reserve Bank had already been 
given, and of B. N. Kalghatgi, who þe- 
came a Director only in July 1953, on 
the death of his elder brother G. N. 
Kalghatgi, They had pleaded that they 
were ignorant of the mal-practices and 
misappropriations which had taken 
place before they joined the Board of 
Directors. The Company Judge had 
noted that no suggestion of dishonest 
conduct had been made against them 
and that they had not borrowed any 
money from the Company. Neverthe- 
less, as they were fixed with the 
knowledge of the contents of the seve~ 
ral reports of the Reserve Bank, men- 
tioned above, they were held liable to 
contribute Rs. 15,000/ each, as men- 
tioned above, for their negligence and 
breach of duty to provide and ensure 
honest and efficient management of 
the affairs of the Bank, The Division 
Bench had, in view of the short period 
for which they had functioned on the 
delinquent Board of Directors, reduced 
the contributions to be made by R. W. 
Porwal and R. N. Kalghatgi to Rupees 
10,000/- and Rs. 5,000/~ respectively 
with interest at 6 per cent per annum 
from 8-11-1963, the date of the order 
of the Company Judge, until the date 
of payment. Having regard to the 
mitigating circumstances, and, parti- 
cularly, the shortness of the period 
for which these two Directors served 
on the delinquent Board of Directors, 
with the nature of activities of which 
they could not possibly have been 
ignorant after the reports of the Re- 
serve Bank, we consider the orders of 
the Division Bench reducing the liabi- 
lities of these two Directors to be just 
and reasonable. It may also be men- 
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tioned here that Porwal and Kalghatgi 
appear to have accepted the justice of 
assessment of their liabilities as they 
had not appealed against the order of 
the Division Bench so that no ques- 
tion of any further reduction of their 
liabilities arise before us. 

52. While we think that the 
Division Bench was justified in plac- 
ing a larger share of the burden of 
contribution on the Managing Director, 
upon the facts and circumstances of 
this case, it had manifestly erred in 
passing an order which not only re- 
duced the total liability of the Direc- 
tors, but had, without giving any good 
reason for it, reduced the individual 
remaining liability of S. K. Samant to 
Rs. 58,500/- only. It had itself held. 
that, even according to the admission 
of the Managing Director, he was lia- 
ble to the extent of Rs. 1,11,500/-, and 
that, as this was a fair measure of ex- 
tent of the loss caused by the Manag- 
ing Director, the amount still payable 
by him was Rs. 73,500/- (ie. after 
deducting Rs. 38,000/- for the amounts 
already realised from Samant). , 

53. We may here indicate the 
nature of the evidence, discussed at 
length by the learned Company Judge, 
on which findings relating to mis- 
management by the Board of Directors 
were based. Shri A. L. Bhatia (PW 1) 
Banking Officer of the Reserve Bank 
of India, had duly proved facts dis- 
closed in the reports, dated 7-3-1951 
(A1). dated 5-3-1953 (A2), dated 13-9- 
1954 (A3), and dated 13-1-1955 (A4), 
which were made after carrying out 
inspections of the records disclosing 
the manner in which the business of 
the Bank was conducted. He had been 
fully cross-examined on the contents 
of the reports. Shri D. D. Joshi, Char- 
tered Accountant (PW 2), who stated 
that he had been appointed to examine 
and audit the accounts of the Com- 
pany by the Board of Directors, at the 
instance of the CID, for the period 
from 1948 onwards, had proved the 
contents of his report (A9) dated 10- 
5-1957. He was also thoroughly cross- 
examined on behalf of the Directors. 
Shri K. Y. Wagle (PW 3), Auditor, was 
examined by the Official Liquidator to 
prove and support the contents of his 
report (A.21) dated 16-2-1955, Shri 
V. P. Kotbagi. Advocate (PW 4) who, 
as indicated above, had been appoint- 
ed as the Special Officer, under Sec- 
tion 37 of the Act, and who functioned 
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from 7-12-1954 to 4-4-1955 in that 
capacity, had duly proved and.was 
fully cross-examined about the admis- 
sions made in writing (Ex. A. 25) by 
S. K. Samant. No objection had been 
taken on behalf of the Directors to the 
admissibility of any of the reports or 
other documents exhibited on behalf 
of the Official Liquidator. 


54, In addition to the consider- 
able evidence given by the witnesses 
mentioned above, the learned Com- 
pany Judge, in order to give the ful- 
lest possible opportunity to the Direc- 
tors to meet the prima facie case of 
misfeasance, by misconducting the 
affairs of the Bank in a manner which 
could not be honest and which caused 
heavy losses to the Bank, had order- 
ed the Directors, who had produced no 
witness in defence, to appear and give 
evidence in court, particularly because 
the defence of the Directors seemed to 
the learned Judge to be proceeding on 
the wrong assumption that the whole 
burden of proof rested upon the liqui- 
dator. ‘The learned Judge, in this con- 
nection, referred to the provisions of 
Section 45H of the Act which laid 
down: 

*45,.H Special provisions for asses- 
sing damages against delinquent direc- 
tors, ete.— 

(1) Where an application is made 
to the High Court under Section 235 
of the Indian Companies Act, 1913 (7 
of 1913), against any promoter, direc- 
tor, manager. liquidator or officer of 
a banking company for repayment or 
restoration of any money or property 
and the applicant makes out a prima 
facie case against such person to re- 
pay and restore the money or property 
unless he proves that he is not liable 
to make the repayment or restoration 
either wholly or in part: 

Provided that where such an order 
is made jointly against two or more 
such persons, they shall be jointly and 
severally liable to make the repay- 
ment or restoratión of the money or 
property. 

(2) Where an application is made 
to the High Court under Section 235 
of the Indian Companies Act, 1913 (7 
of 1913), and the High Court has rea- 
son to believe that a property belongs 
to any promotor, director, manager, 
liquidator or officer of the banking 
company, whéther the property stands 
in the name of such person or any 
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other person as an ostensible 
owner, then the High Court may, at 
any time, whether the property stands 
in the name of such person, or any 
other whether before or after making 
an order under sub-section (1) direct 
the attachment of such property, or 
such portion thereof, as it thinks fit 
and the property so attached shall 
remain subject to attachment unless 
the ostensible owner can prove to the 
satisfaction of the High Court that he 
is the real owner and the provisions of 
the Code of Civil Procedure, 1908 (Act 
5 of 1908), relating to attachment of 
property shall, as far as may be, ap- 
ply to such attachment”. 

55. The Directors, apparently 
unwilling to appear in evidence, had 
questioned the power of the learned 
Company Judge to order them to-ap- 
pear and give evidence in open Court. 
Their appeal against the order for the 
examination of the Directors had been 
dismissed. There was no further ap- 
peal against that order which became 
binding on the parties. The Division 
Bench, however, to support its view 
that the Directors other than the 
Managing Director could not be made 
liable before the Reserve Bank report 
came to their knowledge in March 
1951, observed that a good deal of evi- 
dence, which may have been available 
if the official Liquidator had asked 
for the public examination of the 
Directors under Section 45C of the Act, 
could not be placed before the Court. 
The Division Bench had also held that 
the allegations of improper conduct by 
the Directors, in not exercising pro- 
per supervision, did not form the sub- 
ject matter of any separate issue or 
point formulated by the Company 
Judge. Furthermore, the Division 
Bench held that allegations of impro- 
per conduct on the part of Directors, 
in obtaining excessive loans for them- 
selves, which the Directors were not 
called upon to meet, should be ignored 
in determining, the liability of the 
Directors for making good loss due to 
shortage of cash and manipulation of 
bank balances. It had, nevertheless, 
held the Directors liable inasmuch as 
thev could not “totally abdicate their 
powers and functions and divest them- 
selves of responsibility for proper 
management of the Company”. The 
Division Bench had also commented 
upon the vagueness of allegations 
against the Directors individually. 
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56. We find, as the judgment 
of the learned Company Judge also 
shows, that each allegation in the mis- 
feasance application was supported by 
sufficient particulars and evidence. In 
paragraph 12 of the application, it was 
stated that, although the books of the 
Bank showed a cash balance of Rupees 
1,50,471-15-7, yet, the actual cash 
found on 26-11-1954 when the Bank 
closed business was Rs. 645-0-4. In ad- 
dition, there was a cash deficit of 
Rs, 8773-15-8 revealed in the earlier 
report, so that the total deficit of cash 
was Rs. 1,58,600-14-11. In paragraph 
18, the unexplained difference between 
the accounts at the Branches, with 
particulars given, was shown to be 
Rs. 1,44,500/-, In paragraph 14, details 
of unreconciled differences in accounts 
with other Banks, referred to in the 
Reserve Bank report of 13-9-1954, were 
given. Paragraph 15 gave the details 
of allotment of new shares to the 
Directors and their friends without 
payment of any cash whatsoever for 
these shares, in 1946, although fictiti- 
ous entries were made to show pay- 
ments by the Chairman by G. N. Kal- 
ghatgi, and by L. S. Ajgaonkar. Tt was 
stated here that the Directors were 
fully aware of the fictitious nature of 
these entries. To explain them away, 
debits were made to a suspense ac- 
count for the purpose of preparing the 
balance sheet ending on 31-12-1947. It 
was not only alleged but shown that 
the Directors were debarred by Arti- 
cle 147 of the Articles of Association 
from transferring unclaimed dividends 
to any funds or other accounts before 
the expiry of a year and that this had 
been done to cover up the fictitious 
entries. It was asserted there that the 
Auditor’s report had also concealed the 
true facts and that this was a delibe- 


rately fraudulent conduct. Paragraph_ 


17 of the application gave a list of 
amounts shown to have been with- 
drawn bythe Directors and their fri- 
ends within a week before the closing 
ofits business by the Bank. In earlier 
paragraphs of the petition, details of 
reports of Shri K. Y. Wagle, dated 16- 
2-1955, and of D. D. Joshi, given on 
10-5-1957, and the explanations given 
by the Directors, were mentioned. The 
reports of the Reserve Bank of India 
were also mentioned in the application. 

57. The Official Liquidator 
could not possibly have done anything 
more in his application than to rely on 
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reports available to him and to prove 
the correctness of their contents by 
producing, as witnesses, those indivi- 
duals who had conducted the investi- 
gations and made the reports. He was 
not personally aware of the affairs of 
the Bank before he was appointed to 
wind up the Company. We think that, 
in the circumstances of the case, suffi- 
cient particulars had been furnished 
in the misfeasance application. The 
Directors not only had an opportunity 
of meeting the allegations contained 
in the petition, but they also had know- 
ledge of the material brought on 
record afterwards. 

58. It is true that there was no 
Separate issue on the extent of the lia- 
bility of the Managing Director and 
the Directors due to neglect in exercis- 
ing proper control and supervision over 
officers of the Bank. But, we think 
that the gravamen of the charges 
against the Directors was more serious 
than that. The learned Company Judge 
had framed three issues apart from 
two on the preliminary questions dis- 
posed of by us already. These three 
issues were framed as follows: 


“1, Whether the Official Liquida- 
tor proves that on the date the Com- 
pany closed its business, viz., on 27-11- 
1954 there was shortage in cash and 
if so, in what sum? 

2. Whether the Liquidator proves 
that loss was occasioned to the Com- 
pany by misapplication of cash or 
funds shown to have been credited to 
the accounts of the Company with the 
ita Banks but not so actually credi- 
ed? 

3. Whether and if so, which of the 
respondents is or are liable to make 
good the shortage in cash and loss oc- 
casioned to the Company if found lia- 
ble, are the respondents so liable joint- 
ly and severally and if severally. to 
what extent in the case of each of 
them?”. 

59. The third issue involved 
determination of liabilities under the 
various heads on which evidence was 
led by both sides. The observations of 
the learned Company Judge about the 
failure of the Board of Directors to 
exercise proper control over the activi- 
ties of the employees and the effect of 
setting bad examples before the em- 
ployees were made as an answer to the 
attempts made by the Directors them- 
selves to shift responsibility for the 
losses incurred, due to dishonest deal- 
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ings which were not questioned, upon 
the shoulders of the employees of the 
Bank. The want of proper supervision 
was not, as is clear from the issues, a 
Separate or easily separable head of 
liability. No separate liability for it was 
determined. The two heads of liability, 
covered by the first two issues, were 
wide enough to cover the various 
causes of shortage and misapplication 
of funds and modes of falsification of 
accounts and other documents to con- 
ceal the true state of affairs left for 
elucidation by evidence, The remain- 
der was, apparently, meant to be 
covered by the third issue. 


60. We may point out that the 
report-cum-application made by the 
Official Liquidator for proceedings 
against the delinquent Directors did 
record the Liquidator’s opinion that 
loss had been caused to the Company, 
since its formation, by the acts. and 
omissions of the Directors, so that the 
High Court could order the production 
of the Directors for such examination 
as the High Court considered fit and 
proper. The High Court did make an 
order for their examination in Court. 
The Directors had not only had an op- 
portunity of showing cause why they 
should not be so examined but had 
questioned the order for their exami- 
nation by an appeal which failed. It is 
immaterial that the particular exami- 
nation of the Directors was not des- 
cribed in the orders made as “public 
examination” within the meaning of 
Section 45G of the Act. 


61. We think that the Division 
Bench had erred inasmuch as it pro- 
ceeded on the assumption that the 
Liquidator has to make a specific or 
separate application for public exami- 
nation of Directors. All that S. 45G of 
the Act requires is the submission of 
a report showing that loss has been 
caused to the Banking Company in 
the opinion of the Official Liquidator. 
After that, it is the opinion of the 
Court, on the question whether the 
Director concerned should be publicly 
examined, that matters. In the case 
before us, the Company Judge was 
certainly of opinion that the interests 
of justice required the examination of 
the Directors which had been ordered. 
We think that the Division Bench had 
erred in holding that the Directors had 
not had due opportunity of meeting 
allegations made against them. 
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62. It is true that the issues 
were rather broadly framed and could 
have been fuller. But, after consider- 
ing the nature of charges and their 
particulars, the cases set up by the 
Directors in defence, the evidence led, 
and the very full and fair opportuni- 
ties given by the learned Company 
Judge to the Directors to defend them- 
selves, we are unable to agree with the 
Division Bench that the Directors were 
in any way handicapped by alleged 
vagueness of charges or a failure to 
frame issues more fully or that a good 
deal of evidence led could be ignored 
for these reasons. It was pointed out 
by this Court, in Nagubai Ammal 
v. B. Shama Rao, 1956 SCR 451 at 
p. 461=(AIR 1956 SC 593), with regard 
to the rule that evidence should not be 
locked into- at all on matters neither 
pleaded nor put in issue: 


“The true scope of this rule is 
that evidence let in on issue on which 
the parties actually went to trial 
should not be made the foundation for 
decision of another and different issue, 
which was not present to the minds of 
the parties and on which they had no 
opportunity of adducing evidence. But, 
that rule has no application to a case 
where parties go to trial with know- 
ledge that a particular question is in 
issue, though no specific issue has been 
framed thereon, and adduce evidence 
relating thereto”. 


63. We think that the learned 
Company Judge was right in coming 
to the conclusion, on the evidence on 
record, that the promoter or founder 
Directors who were there since the in- 
ception of the Bank, were cognizant ofi 
the nature of the dealings by the 
Managing Director and the officers of 
the Bank. The evidence showed that 


-they had been discussing matters 


relating to the management of the 
Company at the meetings of the Board 
where items of “policy”, which bene- 
fited the Directors at the expense of 
the depositors, must have been dis- 
cussed. They could not have been ig- 
norant of the fact that the Account 
Books contained fictitious entries 
showing payments for shares by them 
when they had not actually paid for 
them. Nor could they be so innocent 
as not to know of the window dressing 
and presentation of false balance sheets 
so as to conceal the true state of affairs 
from the depositors for years, 
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64, Considerable importance 
was attached, on behalf of the Direc- 
tors, to the following statement in the 
Inspection report (Ex. A3) dated 27-8- 
1954 under Section 35 (1) of the Act: 
“The cash in hand at the Head Office 
was verified on 17th May 1954, and 
it was found that it was short to the 
extent of Rs, 53-15-9". Apparently, 
this statement was made on the stren- 
gth of entries in the accounts which 
were not really reliable. If the state- 
ment could be correct, it would only 
mean that practically whole of the 
total deficit in cash at the bank shown 
as Rs. 1,73,000/- in the report of Shri 
Wagle (Ex. A. 21) dated 26-11-1954 re- 
presented misappropriation which took 
place between May and November, 
1954. The report of Shri Wagle (Ex. 
A. 21) also showed that when the Au- 
ditor’s clerk counted the cash on 24-3- 
1954, it was Rs. 15,712-13-2 whereas 
the Day Book written thereafter show- 
edaclosing balance of Rs. 3,07,555-2-10. 
It appears that cooking up of ac- 
counts and presentation of false þa- 
lance sheets were the usual practice of 
the Bank. 

65. Any Director conscious of 
his managerial responsibilities, who 
had cared to examine the affairs of the 
Bank, could not have failed to find out 
what was really happening in the 
Bank, The fact that these practices 
were tolerated for such a long period 
without any check by the Board of 
Directors indicates that the promoter 
Directors must be participants in the 
benefits of wide-spread misappropria~ 
tion even though they may have so 
operated as not to leave any traces of 
actual misappropriation by them in 
the records of the Bank. The circum- 
stantial evidence against them is too 
damaging, considerable, and unanswer- 


ed. 

66. The result is that we think 
that the learned Company Judge was 
correct in assessing the total liability 
of those members of the Board of 
Directors who were founder or promo~ 
ter Directors. We also think that the 
Division Bench correctly came to the 
conclusion that it was just and proper 
to place a greater share of liability 
upon the Managing Director. We, how- 
ever, think that the Division Bench 
erred in reducing the liability of the 
Managing Director and the Directors 
as a whole. We think that the remain- 
ing liability of the Managing Director 
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to pay Rs. 73,500/- with interest at six 
per cent per annum from the date of 
the order of the Company Judge until 
payment is a correct measure of the 
initial separate liability of the Manag- 
ing Director S. K. Samant as held by 
the Division Bench. But, in case this 
amount cannot be realised from S. K. 
Samant in the first instance, the re- 
mainder should become the joint and 
several liability of the remaining two 
Directors before the Company Judge, 
namely, P. A. Tendolkar and L, S. 
Ajgaonkar. 


67. As we concur with the as- 
sessment of the total liability of the 
delinquent Board of Directors at 
Rupees 2,50,000/- by the learned Com- 
pany Judge, with which the Division 
Bench had not differed, we think that 
this should be the total amount which 
the Directors, who were alive when 
the Company Judge passed his order, 
are liable to contribute to the assets of 
the Company. 


68. The result is that we allow 
the three appeals of the Liquidator 
bearing Civil Appeals Nos. 195-197 of 
1967 and set aside the orders of the 
Division Bench determining the liabi- 
lities of S, K. Samant and P. A. Ten- 
dolkar and L. S. Ajgaonkar. We sub- 
stitute the following determination of 
their respective liabilities and direc- 
tions: 

1) The total remaining Liabilities 
of the Managing Director S. K. Samant 
and Directors P., A. Tendolkar and 
L. S. Ajgaonkar, R. W. Porwal and 
R. N .Kalghatgi are held to be Rupees 
2,50,000/- minus Rs. 38,000/-, which has 
already been realised by the sale of a 
house and a truck and car of S. K. Sam- 
ant that is to say Rs. 2,12,000/-. 


2) We hold that as, out of this 
remaining sum of Rs. 2,12,000/-, the 
liabilities of Porwal and Kalghatgi 
have been correctly determined and 
restricted to Rupees 10,000/- and 
Rupees 5,000/- respectively, and dis- 
charged, these amounts will be 
deducted from the amount to be con- 
tributed by the remaining three Direc- 
tors S. K. Samant, P. A. Tendolkar, 
and Ajgaonkar, and no further contri- 
bution will be demanded from Porwal 
and Kalghatgi who have already paid 
these amounts. Thus, the remaining 
further liability of S. K. Samant and 
P. A Tendolkar and Ajgaonkar is 
reduced to Rs. 1,97.000/-. 
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3) Out of this remaining liability 
of Rs. 1,97,000/- the initially separate 
liability of Managing Director S. K. 
Samant is Rs. 73,500/- together with 
interest at six per cent per annum 
from the date of the order of the 
learned Company Judge until pay- 
ment. 

4) The still remaining Tiability to 
the extent of Rs. 1,23,500/~ with in- 
terest at six per cent per annum from 
the ‘date of the order of the Company 
Judge upto the date of payment will 
be the joint and several liability of the 
Managing Director S. K. Samant and 
a Directors Tendolkar and Ajgaon- 

ar. 


5) The Directors Tendolkar and 
Ajgaonkar are held jointly and seve- 
rally liable in case the amount, if any, 
which, out of the initially separate lia- 
bility of the Managing Director S. K. 
Samant, that is to say. Rs. 73,500/-, 
cannot be recovered from S. K. Samant 
only. 

6) The case is remanded to the 
Tearned Company Judge for passing 
such orders against the Managing 
Director Samant and Director Ajgaon- 
kar, under Section 235 of the Act of 
1913, as may be needed for discharg- 
ing the liabilities determined above, 
but no such orders will be passed 
against the heirs and legal representa- 
tives of deceased Director P. A. Ten- 
dolkar under Section 235 of the Act of 
1913, although their liabilities are de- 
clared. The Official Liquidator and 
L. S. Ajgaonkar are, however, left free 
to seek such other remedies, if neces- 
sary, by appropriate proceedings under 
the law, against the estate or assets of 
ea A. Tendolkar, as may be open to 
them. 


89. The separate appeal (Civil 
Appeal) No. 300 of 1967 by L. S. Ajga- 
onkar is hereby dismissed. 


79. The separate appeal (Civil 
Apneal) No. 234 of 1967 of P. A. Ten- 
dolkar, now represented by his heirs, 
is allowed only to the extent that the 
order passed under Section 235 of the 
Act of 1913 for compelling P. A Ten- 
dolkar to contribute his share is with- 
drawn as it has become infructuous 
and it is dismissed as regards the rest 
of the claim. 


71. Costs of the appeals in this 
Court shall be payable by all the Res- 
pondents with the exception of the 
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legal representatives of P. A. Tendol- 
kar. There will be no order as to costs 
in Civil Appeal No, 234 of 1967. One 
set of hearing fee. . 

Order accordingly. 
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(From: Punjab and Haryana) 

A. ALAGIRISWAMI, I, D. DUA AND 
C. A. VAIDIALINGAM, JJ, 

Shadi Lal Gupta, Appellant v. 
State of Punjab, Respondent. 

Civil Appeal No. 1527 of 1971, D/- 
7-3-1973. . 

Index Noter — (A) Punjab Civil 
Services (Punishment and Appeal) 
Rules (1952), R. 8—Minor punishments 
—Delinquent employee is not entitled 
to show cause notice against proposed 
punishment. 


Brief Note: — (A) All that R. 8 
requires is that the allegations on 
which charges are based should be 
made known to the employee concern~ 
ed and an opportunity to make repre~ 
sentation with regard to them should 
be given. He need not be told the 
punishment which is to be imposed on 
him either atthe time the charge-sheet 
is served or at any other stage. Exa- 
mination and cross-examination of wit- 
nesses and furnishing a copy of the 
report are the requirements of R. 7 
and not R. 8. (Paras 6, 7, 10) 

Index Note: — (B) Punjab Civil 
Services (Punishment and Appeal) 
Rules (1952), R. 8—Impositicn of 
minor punishment after considering a 
report but without supplying a copy 
thereof to the employee — Effect. 
(X-Ref: Natural Justice). 

Brief Note: — (B) Principles of 
natural justice cannot be said to have 
been violated merely because a report 
was taken into consideration before 
order inflicting a minor punishment 
under R. 8 was passed without supply- 
ing a copy thereof to the employee 
concerned when that report was not 
likely to prejudice the punishing au- 
thority. (Case law discussed.) 

(Paras 11, 12) 

Cases Referred: Chronological Paras 
AIR 1972 SC 2472=1972 Lab IC 
1613, B. D. Gupta v. State of 

Haryana 3 
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(1971) 1 Serv LR 40=1971 Cur LJ 
490 (Punj.), Roop Lal v. State 
of Punjab - 

ILR (1970) 2 Punj 580=1970 Serv 
LR 660 (FB), Malvinderijit 
Singh v. State of Punjab 

AIR 1969 SC 198=(1969) 1 SCR 

| 317, Suresh v. Kerala University 

ILR (1967) 2 Punj 471=1967 Cur 
LJ 156, Kalyan Singh v. State 
of Punjab 

1967 Cur LJ 439 (Punj), R. D. 

| Rawal v. State 

1962 AC 322=(1962) 2 WLR 1153, 
Surinder Singh Kanda v. Govt. 
of Federation of Malaya 12 

(1958) 2 All ER 579=(1958) 1 
WLR 762, Byrne v. Kinemato- 


2, 8 


graph Renters Ltd. 11 
1949-1 All ER 109-93 SJ 132, 
Russel v. Duke of Norfolk 11 
1918 AC 557=87 LJ PC 128, De 
| Verteuil v. Knaggs 11 


|1915 AC 120=84 LJ KB 72, 
| Local Govt. Board v. Alridge 11 


The Judgment of the Court was 
| delivered by 
| ALAGIRISWAMI, J.:— This ap- 
‘peal is by way of special leave against 
ithe judgment of the High Court of 
‘Punjab & Haryana dismissing the Se- 
cond Appeal filed by the appellant. He 
was a clerk in the ‘Treasury at 
Ludhiana. He filed the suit out of 
which this appeal arises for three dif- 
‘ferent reliefs out of which the only 
one that now survives is regarding the 
order withholding his increment for one 
year with cumulative effect. 


2. The sole point raised on be- 
half of the appellant before the High 
Court was overruled by it on the basis 
of the Full Bench decision of the High 
Court in Malvinderjit Singh v. State 
of Punjab, ILR (1970) 2 Punj 580 (FB) 
which overruled the decision in Kal- 
yan Singh v. The State of Punjab, ILR 
(1967) 2 Punj 471. 

3. This is perhaps the first case 
that comes to this Court in the matter 
of a minor punishment. The appellant 
relied upon the decision of this Court 
in B. D. Gupta v. State of Haryana, 
AIR 1972 SC 2472, the facts of which 
are rather complicated, and are un- 
necessary for the purpose of this case. 
One of the points that arose in that 
case was regarding the minor punish- 
ment of censure, though it was an in- 
cidental one in an appeal which in- 
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volved a much more important ques- 
tion. It was held that the show cause 
notice in that ease did not give the 
appellant (the aggrieved Government 
servant) any real opportunity to de- 
fend himself, That is not the case here. 

4, The charge-sheet served on 
the appellant on 10-11-61 was to the 
following effect: 

“(@i) That you have been careless 
and negligent in the performance of 
your duties at Sub-Treasury, Sirhind, 
as per concrete instances mentioned 
in the enclosed statement of allega- 
tions. - 
(ii) That you have been disobedi- 
ent to the Assistant Treasury Officer, 
Sirhind.” 
and an elaborate statement of allega- 
tions was ‘enclosed alongwith the 
charge-sheet, which is set out below: 

STATEMENT OF ALLEGATIONS 

“While Shri Shadi Lal Gupta, 
Clerk, Sangrur Treasury, was work- 
ing as Routine Clerk, Sirhind Sub- 
Treasury, he had been disobedient to 
the Assistant Treasury Officer, Sir- 
hind and negligent in the discharge of 
his duties, and a few instances of his 
carelessness, negligence and disobedi- 
ence are given below: 

1. Shri Shadi Lal Gupta was allot- 
ted the work of passing Deposit Re- 
payment Orders issued by the Courts 
and it was found vide some instances 
quoted below that he calculated wrong 
balances in the Deposit Receipt. Regis- 
ters which were likely to cause over- 
payment in certain cases and refusal 
to make payment in other cases at 
some later stage. 

a) While passing DRO’ No. 17, 
dated 15th November, 1960 on i8-11- 
1960 the balance was calculated by 
him as Rs. 327.60 instead of Rupees 
317.60 N. P. 

b) While passing DRO 15 dated 
10-11-1960 on 25th November, 1960, 
the balance was calculated by him as 
Rs. 56.44 N. P. instead of Rs, 56.33 N. P. 

c) In the said DRO 15 dated 10- 
11-1960 passed on 25-11-1960 the 
amount to be paid was entered by him ~ 
x a 74/- only instead of Rs. 74.11 


d) While passing payment of 
Rs. 131.06 N. P.in respect of DRO 17 
dated 15-11-1960 on 18-11-1960 the ba- 
lance in the deposit receipt Register 
was calculated by him as Rs. 595.23 
N. P. instead of Rs, 495.23 N.P. 
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e) In passing payment of Rs. 28.71 
N. P. relating to DRO 23 dated 5-12- 
1960 on 7-12-1960 the balance was 
worked out by him as Rs. 261.71 N. P. 
instead of Rs. 281.71 NP. 

f) The passing payment of Rupees 
1562.70 N.P. in respect of DRO 124 
dated 8-11-1960 repaid on 9-11-1960 
the actual payment was shown as 
Rs. 1600/- in the deposit receipt regis- 


ter. 

2. He passed cheque No, 335553 
dated 13-11-1960 0n 15-11-1960 with- 
out verifying the particulars of the 
cheque in question as the cross entry 
of the cheque was wrong and he did 
not point it out. Similarly cheque 
No, 395202, dated 21-11-1960 for 
Rs. 126/- was passed on 24-11-60 by 
him without verifying the identifier of 
the payee, as neither he asked him to 
produce his half of the P. P.O. quoted 
by him in his identification nor did he 
confirm the fact from the Sub-Trea- 
sury record. 

3. Inward letter Nos. 419 and 420 
were received from the Deputy Com- 
missioner, Patiala on 6-12-1960 which 
remained undisposed of by him till 
3-1-1961. Letter No. 695, dated 14-11- 
1960 regarding verification of credits 
received from the N. T. (Recovery) 
was not disposed of by him till 3-1- 
1961. He also did not diarise them, 

4, On 30-12-1960, the Assistant 
Treasury Officer asked him verbally to 
attend office on 31-12-1960 to clear 
arrears on his seat, He refused to do 
so. Thereon he gave him written 
orders to that effect and he refused to 
note them. Again he asked him to re- 
cord his refusal in black and white but 
he declined even to do so. 

5. He refused to write-up the 
Assistant Treasury Officer’s set of 
Double Lock registers on his ordering 
him to do so as is evidenced by the 
fact that when he asked him even in 
writing on 13-1-1961, after obtaining 
Treasury Officer Patiala’s orders to 
write up his set of double Iock regis- 
ters, he stated in his application dated 
16-1-1961 that he had no objection to 
carry out the work under protest for 
some days upto the decision of the 
Treasury Officer, Patiala, 

, The carelessness, negligence and 
disobedience of the official has render- 
ed him liable to disciplinary action.” 


Thereafter the appellant seems to have 
submitted his explanation and the then 
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Deputy Secretary, Shri Banwari Lal 
seems also to have given him a per- 
sonal hearing. The appellant complain- 
ed that he was not given any opportu- 
nity to adduce any evidence in defence 
and no prosecution witnesses were 
examined in his presence. Shri Ban- 
wari Lal seems to have felt it neces- 
sary to have a local enquiry and, there- 
fore, asked the Treasury Officer to 
send a report after a local enquiry. 
One of the complaints of the appellant 
was that these proceedings were start- 
ed because one Yash Pal Kaura, the 
Treasury Officer was inimically dis- 
posed towards him. But we consider 
that point irrelevant because how the 
proceedings came to be initiated would 
not in any way affect the validity or 
otherwise of the disciplinary proceed- 
ings, The Treasury Officer who sent up 
the report, after the local enquiry, was 
another person. 

5. Two contentions were urged 
on behalf of the appellant: 

1) that by the failure to give him 
copy of the report of the Treasury Offi- 
cer and taking it into consideration 
behind his back, he has been prejudi- 
ced and 

2) Rule 8 of the Punjab Civil Ser- 
vices (Punishment and Appeal) Rules 
1952 has been contravened. 

6. Under Rule 4 of the above 
rules the following penalties may, for 
good and sufficient reason be imposed: | 

(i) Censure; 

(ii) Withholding of increments or 
promotion, including stoppage at an 
efficiency bar, if any; 

(iii) Reduction to a Tower post or 
time-scale, or to a lower stage in a 
time scale; 

(iv) Recovery from pay of the 
whole -or part of any pecuniary loss 
caused to Government by negligence 
of breach of order; 

(v) Suspension; 

(vi) Removal from the Civil Ser- 
vice of the Government, which does 
not disqualify from future employ- 
ment; 

{vii) Dismissal from the Civil Ser- 
vice of the Government which ordi~ 
narily disqualifies from future em- 
ployment. 

Rule 8 is to the following effect: 

“8. Without prejudice to the pro-' 
visions of Rule 7, no order under 
clauses (i), (ii) or (iv) of Rule 4 shall 
be passed imposing a penalty on a 
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Government servant, unless he has 
been given an adequate opportunity of 
making any representation that he may 
desire to make, and such representa- 
tion has been taken into considera- 
tion.” 

There are two provisos to the rule 
which it is unnecessary to set out for 
the purposes of this case. Under this 
rule the only requirment is that the 
officer concerned should be given an 
adequate opportunity of making any 
representation that he may desire to 
make. There is no provision for exa- 
mination of witnesses, cross examina- 
tion of witnesses and furnishing a copy 
of the report, all requirements which 
we find in Rule 7. Therefore, in this 
ease if the punishment had been im- 
posed after the charge-sheet had been 
served on the appellant and he had 
made his representation and also been 
personally heard by Banwari Lal, it 
would have been perfectly legal 
Rule 8 does not require anything more 
than that the allegations on the basis 
of which the officer concerned is 
charged should be made known to him 
and he should be given an opportunity: 
to make any representation with regard 
to them. He need not be told the 
punishment which is sought to be im- 
posed on him, either at the time the 
charge-sheet is served on himor at any 
other stage. There is no question of 
his being given an opportunity a se- 
cond time after the enquiry is com-~ 
pleted in respect of the punishment 
sought to be imposed on him unlike in 
a case covered by Rule 7. 


Te Rule 7 of these Rules deals 
with cases where the major punish- 
ment. of dismissal, removal or reduc- 
tion in rank are proposed to be im- 
posed and sub-rule (6) of that rule 
specifically provides that in such a 
case after the punishing authority has 
! arrived at a provisional conclusion in 
| regard to the penalty to be imposed, 
the accused officer shall be supplied 
with a copy of the report of the en- 
quiring authority and be called upon 
to show cause against the particular 
penalty proposed to be inflicted on 
him, e words “without prejudice to 
the provisions of rule 7” occurring at 
the beginning of Rule 8 are sought to 
be taken advantage of to contend that 
even in the case of minor punishments 
referred to in that rule, of censure, 
withholding of increments and re- 
covery from pay, an opportunity should 


































be gvien to show cause against the 
punishment proposed to be imposed. 
Those words do not fit in in the con- 
text and cannot mean that in a case 
of minor punishment not only the pro- 
visions of rule 8 but also the provi- 
sions of Rule 7 should be followed. The 
rules must be interpreted in their pro- 
per setting and if so interpreted, those 
words would not bear the interpreta- 
tion sought to be placed on them. The 
provisions of Rule 7 are necessitated 
by the provisions of Article 311 (2) of 
the Constitution. As far as other 
punishments are concerned, the only 
right which a Government servant is 
entitled to is that the action proposed 
should be in accordance with the rules 
made under the proviso to Article 309. 
That rule, R.8does not contemplate 
anything more than an adequate op- 
portunity of making a representation. 
We are, therefore, unable to accept this 
contention. 

8. We shall now consider some 
of the decisions cited before us. It is 
first necessary to refer to the decision 
in ILR (1967) 2 Punj 471 (supra) which 
has been overruled by the Full Bench 
in ILR (1970) 2 Punj 580 (supra). The 
High Court was not quite right in dis- 
missing the appellant’s appeal on the 
basis of Malvinderjit Singh’s case. Kal- 
yan Singh’s case was overruled only 
as regards the ‘question whether a 
copy of the report of the Vigilance De- 
partment on the basis of which pro- 
ceedings were initiated, should be 
given to the concerned officer or not. 
We are not concerned with that ques- 
tion in this case. But the Full Bench 
also dealt with the question of the pro- 
cedure to be adopted in the case of 
Imposition of minor punishments and 
it held: - 

“(a) that for the minor punishment 
to public servants for their misconduct 
the authorities have designedly pro- 
vided for a simple and summary pro- 
cedure of representations only, un- 
trammelled by any furnishing of copies 
of documents or material on which 
the allegations are based or the right 
of cross-examination or the right of 
leading defence evidence which are all 
provided in the case of enquiries qua 
major punishments. The furnishing of 
documents as provided for in rules 7 
and 9 of the Punjab Civil Services 
(Punishment and Appeal) Rules, 1952. 
stands excluded under rule 8. Basical- 
ly the right to secure copies of docu- 
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ments or other specific material is a` is guilty and that the particular puni- 


procedural right which accrues if it 
is so granted in express terms by a 
statute. Nobody can be said to have 
any inherent right to secure copies or 
to have any access to confidential State 
records, Such a right can only be a 
creature of a statute. On an overall 
view of the specific language of R. 8 
of the Rules, its setting in the relevant 
rules and the scope and ambit thereof, 
all collectively tend to negative any 
such procedural right. 


(b) That the words ‘adequate op- 
_ portunity’ in the context of rule 8 of 
the Rules may mean no more than an 
adequacy of time to make a representa- 
tion which alone is guaranteed by rule 
8. Itis possible to place such a limited 
meaning upon these words, but even 
if a more liberal construction is placed, 
thése words cannot be elongated enough 
to create a specific procedural right to 
secure copies and materials. Moreover, 
the adequacy of opportunity to make 
representation under rule 8 cannot pos- 
sibly imply a larger right than what 
has been judicially interpreted to be 
the basic requirements of a reasonable 
opportunity of being heard or to show 
cause against specific allegations. 


(c) That under rule 8 of the Rules, 
unlike rule 7, the employee has only 
one opportunity of making a repres- 
entation, No enquiry need be conduct~ 
ed as under rule 7 and no evidence 
need be recorded in the presence of 
the employee. It is open to the punish- 
ing authority to collect any material 
either itself or through any specialis- 
ed agency like the Vigilance Depart- 
ment to acquaint itself with the real 
facts in order to take a decision whe- 
ther any action is to be taken against 
the employee, and, if so, what action 
is to be taken. But if such an enquiry 
is made and material is collected on 
the basis of which a prejudicial view 
is taken against the employee and he 
is charge-sheeted under Rule 8 with a 
view to impose one of the three minor 
punishments, then the employee is en- 
titled to an adequate opportunity to 
make a representation to show that (1) 
he is not guilty and (2) that the pro- 
posed punishment should not be im- 
posed on him, being excessive. It would 
be impossible for an employee to make 
such a representation unless it is made 
known to him the material on the basis 
of which it has been decided that he 
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shment be imposed on him....... With- 
out being supplied with such a mate- 
rial he cannot make an effective and 
real representation, The only case 
in which the punishing authority would 
be justified in withholding such a 
material, would be where under the 
second proviso to rule 8, sufficient rea- 
sons are recorded in writing to the ef- 
fect that it is not practicable to observe 
the requirements of the rule and that 
this can be done without injustice to 
the officer concerned. 


(d) That the words ‘adequate op- 
portunity in the context of rule 8. of 
the Rules connote “reasonably suffi- 
cient opportunity” in every respect, 
to make a representation against the 
action sought to be taken against the 
employee. Before an employee can be 
said to have had this ‘adequate oppor- 
tunity’, the employee has to be told 
the charges of misconduct and then he 
must have an opportunity to be heard 
in answer to those charges.” 


The case in R. D. Rawal v. State, 1967 
Cur LJ 439 (Punj) was also noticed in 
the above Full Bench decision. In that 
case two charges were made against 
Rawal and one of the charges was held; 
not established. Another charge was 
on the basis that certain action taken’ 
by him was mala fide. The mala fides 
were held -not established but the im- 
pugned order withholding one incre- 
ment was passed on the ground that 
some ‘lapses on his part had resulted 
in excess payment to a contractor. This 
order was set aside by the High Court. 
That decision could be explained on 
the basis that the officer concerned 
did not have an opportunity of show- 
ing that there was no lapse on his 
part. 

9. We may also refer to the 
decision in Roop Lal v. State of Pun- 
jab, (1971) 1 Serv LR 40 (Punj.) of 
the Punjab & Haryana High Court. 
The ratio of decision in that case is 
stated as follows: 

"In the present case if the proce- 
dure under rule 7 of the Rules had 
been followed and instead of a major 
punishment a minor punishment had 
been inflicted, no fault could be found 
therewith but if no enquiry was held 
as envisaged under Rule 7 ibid and 
the minor punishment was proposed to 
be inflicted under rule 8 thereof, then 
the procedure prescribed under Rule 8 
had to be followed.” 
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10. We thus come to the con- 
clusion that there was no failure in 
this case to follow the relevant rules, 
which, as we have already indicated, 
only require that the officer concern- 
ed should have an opportunity of mak- 
ing a representation in respect of the 
charges made against him, This leaves 
the question of whether any principles 
of natural justice have been violated 
in this case. 


il. The rules of natural justice 
would undoubtedly have to be ob- 
served in any proceedings even by a 
domestic tribunal. But the principles 
of natural justice to be applied would 
depend upon the circumstances of each 
case, In Suresh v. Kerala University, 
(1969) 1 SCR 317=(AIR 1969 SC 198) 
this Court pointed out the question 
whether the requirements of natural 
justice have been met by the proce- 
dure adopted must depend to a great 
extent on the facts and circumstances 
of the case in point, the constitution 
of the Tribunal and the rules under 
which it functions. After referring to 
the decisions in Russel v. Duke of 
Norfolk (1949) 1 All ER 109 at p. 118 
Local Government Board v. Alridge, 
1915 AC 120 and De Verteuil v. Knaggs 
1918 AC 557 this Court also referred 
to the observations of Lord Harman, 
J.in Byrne v. Kinematograph Renters 
Society Ltd. (1958) 2 All ER 579 to 
the following effect: 


“What, then, are the requirements 
of natural justice in a case of this 
kind? First, I think that the person ac- 
cused should know the nature of the 
accusation made; secondly that he 
should be given an opportunity to state 
his case and thirdly, of course, that 
the tribunal should act in good faith. 
I do not think that there really is 
anything more.” 
and went on to lay down the same 
principle in its own words: 


“Suffice it to say that in the case 
before us there was a fair inquiry 
against the appellant; the officer ap- 
pointed to inquire was an impartial 
person; he cannot be said to have been 
biassed against the appellant; the 
charge against the appellant was made 
known to him before the commence- 
ment of the inquiry; the witnesses who 
gave evidence against him were exa- 
mined in his presence and he was al- 
lowed to cross-examine them and last- 
ly he was given every opportunity to 
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present his case before the Inquiry 
Officer. Hence we see no merit in the 
contention that there was any breach 
of the principles of natural justice. It 
is true that the Vice-Chancellor did 
not make available to the appellant a 
copy of the report submitted by the 
Inquiry Officer. Admittedly the ap- 
pellant did not ask for a copy of the 
report. There is no rule requiring the 
Vice-Chancellor to provide the appel- 
lant with a copy of the report of the 
Tnquiry Officer before he was called 
upon to make his representation against 
the provisional decision taken by him. 
If the appellant felt any difficulty in 
making his representation without 
looking into the report of the Inquiry 
Officer, he could have very well asked 
for a copy of that report. His present 
grievance appears to be an after- 
PODERS and we see no substance in 
į Add 


_ BL. As we have indicated ear- 
lier, if Shri Banwari Lal had imposed 
the punishment after he had given a 
hearing.to the appellant, the order 
would have been perfectly legal and 
it could not have been said that any 
principle of natural justice had been 
violated. The criteria indicated above 
would have been satisfied. But what 
is urged before us in this case is that 
as the report of the Treasury Officer, 
which we have already referred to ear- 
lier, was taken into consideration with- 
out showing itto the appellant he has 
been seriously prejudiced and the prin- 
ciples of natural justice have been 
violated in so far as he has not had an 
opportunity of making his representa- 
tion in respect of that report: We find 
no substance in this contention. When 
Shri Banwari Lal wanted a local en- 
quiry to be made he apparently want- 
ed the representation made by the ap- 
pellant to be checked up with the 
records and that is what has been done 
as is clear from a comparison of the 
allegations on the basis of which the 
charge-sheet was served on the peti- 
tioner, and the report of the Treasury 
Officer, We have carefully gone 
through it and it does not add one 
single instance more than what is al- 
ready found in the allegations. It 
merely sets out the evidence in sup- 
port of these allegations. We are, 
therefore, of the opinion that the ap- 
pellant has not been in any way pre- 
judiced by the Treasury Officer’s 
report being taken into consideration 
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before the order, of punishment ‘was 
passed against the petitioner. If before 
the Treasury Officer had sent his 
report he had associated the appellant 
in the enquiry he held it would not 
have been necessary to give him a copy 
ofthe report he sent. If the report had 
contained any material extraneous to 
the charges against the appellant, or 
any thing in addition to what is found 
in the original allegations against him 
then only he could be said to have 
been prejudiced. In the decision of 
the Judicial Committee in B. Surinder 
Singh Kanda v. Govt. of the Federa- 
tion of Malaya, 1962 AC 322 noticed 
in (1969) 1 SCR 317 = (AIR 1969 SC 
198) (Supra) a report made by the 
Board, which held the preliminary 















quiry was not made available to Kanda. 
That report was likely to have pre- 
judiced the Inquiry Officer and the 


report having prejudiced the 
i i Sharma. 


cumstances of that case. It is not to 
be considered that unless all the pro- 
cedure of the courts are observed it 
would mean failure to observe the 
principles of natural justice. We are. of 
the opinion that no principles of natu- 
ral justice have been violated in this 
case. We think it useful in the circum- 
stances of this case to refer to the ob- 
servations made by this Court in 
Suresh’s case to the effect: 


“There. seems to be an erroneous 
impression in certain quarters evi- 
dently influenced by the provisions in 
Art. 311 of the Constitution particular- 
ly as they stood before the amend- 
ment of that article that every disci- 
plinary proceeding must consist of two 
inquiries, one before issuing the show 
cause notice to be followed by another 
inquiry thereafter. Such is not the 
requirement of the principles of natu- 
ral justice. Law may or may not pres- 
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cribe such a course. Even if a show 
cause notice is provided by law from 
that it does not follow that a copy of 
the report on the basis of which the 
show cause notice is issued should be 
made available to the person proceed- 
ed against or that another inquiry 
should be held thereafter.” 

13. In the result this appeal is 
dismissed. - 
Appeal dismissed. 
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Index Note: —— (A) C.P.C. (1998), 
S.47—Suit for partition compromise 
but nodecree passed—Subsequent suit 
for recovery of khas possession not 
Barret: Decision of Patna H. C. Revers- 
e e 


Brief Note: — (A) When a parti- 
tion suit was compromised but no 
decree was drawn because of failure 
to produce necessary Stamp paper and 
the defendants were permitted to be 
in possession of the property, a second 
suit for recovery of khas possession is 
not barred. (Para 10) 

Index Note:—(B) Bihar Land Re- 
forms Act (30 of 1950), S. 5 — Inter- 
mediary who is in constructive pos- 
sessjon of homestead is entitled to re- 
tain it as tenant, Decision of Patna 
H.C. Reversed. 

Brief Note: — (B) An intermedi- 
ary who permits a tenant to be in 
physical possession of homestead pro- 
perty under a hu ama is in con- 
structive possession of such property. 

(Para 12) 

The Judgment of the Court was 
delivered by 

MATHEW, J.:— This is an appeal, 
by special leave, by the plaintiffs 
from a decree passed in appeal by the 
Patna High Court dismissing their suif 
for recovery of the plaint property 
with mesne profits, 
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_ 2 Plaintiffs 1 to 4 are the 
daughter’s sons of one Kishundeo 
Singh, plaintiffs 5 and 6 are his 
daughters and plaintiff 7 is his widow. 
The plaint property together with 
some other properties belonged to the 
joint family of which Kishundeo 
Singh and his brothers were the mem- 
bers. Suit No. 80/34 of 1944-46 was 
instituted for partition of the proper- 
ties. That suit was compromised on 
July 4, 1947 and different schedules 
were prepared for the property allott- 
ed to the sharers and some property 
was left in the joint possession of all 
of them. The plaint property fell to 
the share of Kishundeo Singh under 
the compromise. It may be mentioned 
that as none of the parties to the com- 
promise produced the necessary stamp 
paper as directed by the Court, no 
decree was drawn up by the Court. 

3. In the suit for recovery of 
possession of the plaint property filed 
by the plaintiffs, defendants 1 and 2 
contended that Kishundeo Singh, 
while he was alive, executed a hukum- 
nama in 1354 Fs. in their favour and 
they were put in possession of the 
plaint property as lessees and so they 
were entitled to remain in possession. 
They further contended that the suit 
was barred by limitation and also by 
S. 47 of the Civil Procedure Code. 

4. The Trial Court found that 
Kishundeo Singh obtained posses- 
sion of the plaint property on 
the basis of the compromise, that the 
case of the defendants 1 and 2 that 
Kishundeo Singh had executed a 
hukumnama in their favour and that 
they obtained possession of the plaint 
property under it was false, that the 
suit was not barred by limitation or 
by S. 47 of the Civil Procedure Code 
and decreed the suit. This decree was 
confirmed in appeal. It was against 
this decree that the second appeal was 
filed by the defendants before the 
High Court. 

5. The High Court held that 
the plaintiff should have paid the 
stamp fee'and got the decree drawn 
up in Suit No. 80/34 of 1944-46 and 
executed it and so the suit was barr- 
ed by S. 47 of the Civil Procedure 
Code. The Court further held that 
since the plaint property had vested 
in the Bihar Government under the 
Bihar Land Reforms Act, 1950, 
hereinafter referred to as the Act, the 


plaintiffs were not entitled to main- 
tain the suit. Therefore, the High 
Court allowed the appeal and dismiss- 
ed the suit. 

6. The two questions that arise 
for consideration in this appeal are: 
whether the suit was barred by S. 47 
of the Civil Procedure Code and whe- 
ther under the provisions of the Act, 
the plaint property had vested in the 
Government and, therefore, the plain- 
hi were incompetent to maintain the 
suji 

7. As regards the first ques- 
tion, the High Court was of the view 
that, though none of the parties to the 
compromise had produced the neces- 
sary stamp paper as directed by the 
Court and no formal decree was 
drawn up, the plaintiffs could not 
have instituted a fresh suit for re- 
covery of possession of the plaint pro- 
perty as their only remedy was to 
execute the decree in Suit No. 80/34 of 
1944-46. In other words, the High 
Court held that the plaintiffs should 
have produced the necessary stamp 
paper and got the final decree drawn 
up and executed it, instead of filing a 
suit for the relief which they could 
have obtained by executing the decree 
and so, the suit was barred by Sec- 
tion 47 of the Civil Procedure Code. 

8. The Trial Court had found 
that Kishundeo Singh obtained posses- 
sion of the plaint property without the 
assistance of the Court in pursuance 
of the compromise but that he allow- 
ed the defendantsto occupy the same. 
To put it in other words, the finding 
of the Trial Court was that the defen- 
dants were in permissive occupation. 
The Trial Court also found that the 
definite case of the defendants was 
that they were put in possession of 
the property under the hukumnama 
and, therefore, their possession was 
clearly that of Iessees under an agri- 
cultural lease. 

9. The lower appellate Court 
held that there was no allegation in 
the plaint that Kishundeo Singh ob- 
tained khas possession under the com- 
promise nor was there any evidence 
to show that he obtained khas pos- 
session but that defendants 1 and 2 
continued in possession as before the 
compromise. _ 

10. Before the compromise, 
Kishundeo Singh and the defendants 
were in possession as tenants-in-com- 
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mon. ‘The actual possession of the 
defendants, of the plaint property, 
was also the constructive possession of 
Kishundeo Singh. So, when the lower 
appellate Cour: said that the defen- 
dants continued in possession as þe- 
fore, it can only mean that after the 
compromise the defendants were in 
possession acknowledging the title of 
Kishendeo Singh. That apart, defen- 
dants 1 and 2 had no case that they 
intended to possess the property as 
their own, It is clear from the com- 
promise petition that the defendants 
were permitted to occupy the plaint 
property until the structure which 
was constructed in the property 
was removed by them. They, no 
doubt, remained in physical pos- 
session, but that was not with 
any intention to possess the pro- 
perty for themselves but because they 
were permitted to remain in posses- 
sion until the structure constructed by 
them was removed. The only right 
which they claimed in the written 
statement was that they were tenants 
under Kishundeo Singh by virtue of 
the hukumnama executed by him in 
their favour. At no time they asserted 
or claimed any right to remain in 
possession otherwise than as tenant. 
As already stated, their case that 
Kishundeo Singh put them in posses- 
sion under the hukumnama was found 
against by the Trial as well as the 
First Appellate Court. But that would 
not in any way affect the permissive 
nature of their possession after the 
compromise. Therefore, we think that 
Kishundeo Singh was in constructive 
possession of the property after the 
compromise and, the suit for reco- 
very of khas possession was not barr- 
ed by S. 47 of the Civil Procedure 
Code. 

11. The second ground on 
which the High Court dismissed the 
suit was that the plaint property had 
vested in the State of Bihar under 
the Act and the plaintiffs had, there- 
fore, no right to proceed with the suit 
and obtain a decree for possession. 
The suit was instituted on March 7, 
1953. the property vested in the State 
on January 26, 1955, under the Act. 
There is no dispute that the plaint 
property answers the description of a 
homestead in S. 5 of the Act. 

12. The High Court was of the 
view that since Kishundeo Singh was 
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not in possession at the time the pro- 
perty vested in the State, he was not 
entitled to remain in possession of the 
plaint property under S. 5 as a tenant 
under the State free of rent. We are 
of the opinion that the constructive 
possession of Kishundeo Singh was 
sufficient to enable him to retain pos- 
session as a tenant under the section. 
In other words, on the date of the 
vesting of the property in the Gov- 
ernment, Kishundeo Singh was, for 
the purpose of S. 5, in possession of 
the plaint property. In this context, it 
may be noted that the language of 
Section 5 is in sharp contrast with that 
of S. 6. The material part of S. 5 
states: 

“5. Homesteads of intermediaries 
to be retained by them as tenants — 
(1) With effect from the date of vest- 
ing, all homesteads comprised in an 
estate or tenure and being in the pos- 
session of an intermediary on the date 
of such vesting shall, subject to the 
provisions of sections 7A and 7B, þe 
deemed to be settled by the State 
with such intermediary and he shall 
be entitled to retain possession of the 
land comprised in such homesteads 
and to hold it as a tenant under the 
State free of rent.” 

The relevant portion of S. 6 is in 
these terms: 

“6. Certain other lands in khas 

possession of intermediaries to be re- 
tained by them on payment of rent as 
raiyats having occupancy rights — (1) 
On and from the date of vesting all 
lands used for agricultural or horti- 
cultural purposes, which were in khas 
possession of an intermediary on the 
date of such vesting...... 
Whereas S. 6 speaks of khas posses- 
sion, S, 5 mentions only of possession. 
We find that on the date of vesting 
of the plaint property in the State, 
Kishundeo Singh was in possession for 
the purpose of S. 5 and that he be- 
came a tenant under the State free of 
rent and that the suit for recovery of 
possession was maintainable. 

13. In the result we allow the 
appeal and set aside the decree of the 
High Court and restore the decree 
passed by the lower appellate Court, 
but we make no order as to costs. 

- Appeal allowed. 
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Index Note:—(A) Constitution of 
India, Art. 311 (2)—Termination of 
temporary Government Servant, if 
violative of Art. 311 (2). 

Brief Note: — (A) Simple termi- 
nation of the services of a Govern- 
ment servant holding a permanent 
post (of Munsif) though temporarily, 
for the last seventeen years, without 
any enquiry against him is violative 
of Art. 311 (2) and as such is illegal. 
Such a termination in the background 


a 


'of Chief Minister’s statement in As- 


sembly about his services being un- 
satisfactory and Government’s inten- 
tion to serve him show cause notice 
does carry with it stigma of ineffici- 
ency and misconduct on the part of 
the Government servant concerned. 
AIR 1970 S.C. 537, Distinguished. 
(Para 11) 


Cases Referred: Chronological Paras 


_AIR 1970 SC 537=1970 Lab IC 


419, State of Nagaland v. G. 
Vasantha 13 


The Judgment of the Court was 


delivered by 


SIKRI, C. J.:— In this petition 
under Art. 32 of the Constitution, the 
petitioner, Madan Mohan Prasad, chal- 
lenges the order of the Government 
of Bihar, dated January 15, 1972, ter- 
minating his services. He urges that 
this order violates Art. 311 (2) of the 
Constitution and also violates his fun- 
damental right under Arts. 19 (1) ($ 
and 31 (1) ofthe Constitution because 
the order, in effect, amounts to for- 
feiture of the pension earned by him, 


2. The relevant facts are these. 
In response to an advertisement in 
the Bihar Gazette, dated April 28, 
1954, the petitioner applied for one 
of the posts of Munsifs. The relevant 
portion of the advertisement runs as 
follows: 
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“The appointment will be made 
for a period of one year terminable 
at one month’s notice on either side 
but the candidate appointed will hava 
prospects of being absorbed later in 
permanent cadre of the Bihar Civil 
Service (Judicial Branch).” 

3. By notification dated Janu- 
ary 5, 1955, the petitioner along with 
others, was appointed as a temporary 
Munsif. In para 2 of the notification 
it was stated as follows: 


“These appointments have been 
made against the temporary posts 
sanctioned in Government Order 
No. IC-502/54A-1197 dated 9-2-1954. 
The term of appointment of these tem- 
porary Munsifs can be terminated at 
any time by either party giving notice 
of one month.” 

4, These posts have since been 
made permanent and the petitioner 
continued to serve against a perma- 
nent post ‘till his services were ter- 
minated. 

5. The petitioner, in due course, 
passed all the Departmental Examina- 
tions. He also passed the examination 
of tribal language and received Rupees 
1,000/- as reward. 

6. The petitioner became eli- 
gible for pension under R. 59 of the 
Bihar Pension Rules, 1950. It is sta- 
ted under Rule 59 as follows: 


“3. The State Government after 
careful consideration have, therefore, 
been pleased to decide that, if the ser- 
vice of the temporary or officiating 
Government servant who is not con- 
firmed in any post is continuous and 
is more ‘than 15 years it will be con- 
sidered as pensionable under Rule 59 
of the Bihar Pension Rules.” 

T. Under Rule 46 “no pension 
may be granted to a Government ser- 
vant dismissed or removed, for mis- 
conduct, insolvency or inefficiency, but 
to Government servants so dismissed 
or removed compassionate allowances 
may be granted when they are deserv- 
ing of special consideration, provided 
that the allowance granted to any 
Government servant shall not exceed 
two thirds of the pension which would 
have been admissible to him if he had 
retired on medical certificate.” 


8. In answer to a question in 
the Bihar Legislative Assembly relat- 
ing to the petitioner the Chief Minis- 
ter, Shri Kedar Pandey, stated: 
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“It is true that having put in 15 
years of temporary service he is en- 
titled to pension but on the other hand 
since his service was not satisfactory 
he can be removed on one month’s 
notice. On reconsideration of the mat- 
ter the Government feels that he 
should be served show-cause notice. 
Therefore the Government is reconsi- 
dering the matter.” 


9. In the affidavit in reply fil- 
ed on behalf of the State it is stated 
that the petitioner remained a tempo- 
rary Munsif and was not absorbed at 
any time in a permanent cadre and 
his employment all along had continu- 
ed on the basis of his original ap- 
pointment. It is further stated that 
“the petitioner’s contention that he ac- 
quired a right of pension or that he 
was getting increments in due course, 
is entirely irrelevant for the purpose 
of determining the character of his ap- 
pointment inasmuch as increments are 
allowable also to a person holding a 
temporary post, and on his own 
showing in certain circumstances a 
continuous service for 15 years might 
qualify the holder of a temporary post 
for pension.” 

10. With reference to the peti- 
tioner’s claim that the impugned order 
had resulted in penal consequences, it 
was stated: 


“The High Court and the State 
indeed took into consideration the qua- 
lity of the petitioner’s service with a 
view to decide whether he should be 
retained or not and since it was decid- 
ed to terminate his services in terms 
of his conditions of service without 
visiting him any penal consequences, 
or casting any stigma it was not neces- 
sary to draw up any proceedings 
against the petitioner.’ 


1l. It seems to us that on the 
facts of this case, the order dated 
January 15, 1972, violates Article 311 
(2) of the Constitution. The petitioner 
had first been holding a temporary 
post and then a permanent post for 
nearly 17 years. The Chief Minister’s 
statement in the Assembly that his 
services were not satisfactory and the 
Government was considering serving 
show-cause notice and the fact that 
his services were terminated without 
any enquiry being held would inevi- 
tably lead the public to believe that 
his services had been terminated on 
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account of inefficiency or misconduct. 
on did cast a stigma on his charac- 
er, 


12. It may be mentioned that 
it has been contended that the peti- 
tioner would lose his pension because 
pension which he had earned after 
more than 15 years’ service could 
only be granted under Rule 59 if he 
retired and not if his services were 
terminated, 

13. The Additional Solicitor 
General brought to our notice the deci- 
sion of this Court in State of Naga- 
land v. G. Vasantha, AIR 1970 SC 
537. The facts in that case were quite 
different and the Court came to the 
conclusion on those facts that the ter- 
mination was not by way of punish- 
ment. 

14, In view of this conclusion 
we need not go into the question whe- 
ther the petitioner should be deemed 
to have been confirmed because he 
held a permanent post for such a long 
period. We also need not consider 
whether the condition set out above 
in the notification dated January 5, 
1955 that “the term of appointment 
of these temporary Munsifs can be 
terminated at any time by either party 
giving notice of one month” had ceas- 
ed to operate when the posts were 
made permanent. 

15. 


In the result the petition 


is allowed and the order dated Janu- ` 
ary 15, 1972 is quashed. The petitioner ` 


will bear his costs. 
Petition allowed. 
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Index Note: — (A) Hindu Law — 
Custom” — Proof — Krishnanvaka 
community of South India — Plea of 
special custom as to pathnibhagam on 
basis of earlier decisions — Decisions 
not based on evidence adduced cannot 
be relied on. (X-Ref:—Precedent.) 
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Brief Note: — (A) Before a cus- 
tom can be said to have been proved 
only on the basis of earlier decisions, 
those decisions must have been based 
on evidence adduced in the respective 
eases. That a community is a small one 
found within a small local area and 
the cases that may be brought to the 
‘Courts may not be many is no ground 
for ignoring this principle. AIR 1968 

: Mad 105, Affirmed. Case law discuss- 
ed. (Para 10) 


Cases Referred: Chronological Paras 


AIR 1959 SC 1041 = (1959) 2 
SCR (Supp.) 781, Ujagar Singh 
v. Mst. Jeo 
ATR 1948 PC 60=(1947) 2, Mad 
LJ 516, Premraj v. Chand Kan- 
‘war . 
1944 TLR 710, Nagaru Pillai 
Saraswathi Amma v. Thanu 
Pillai %, 9 
ATR 1922 PC 228=ILR 44 Mad 
740, Palaniappa Chettiar v. 
| Alagan Chetti 5 
AIR 1918 PC 81=ILR 41 Mad 
| a Rama Rao v. Raja of Pit- 
| 


‘as Kolappa Pillai? U.I.C.P, 
179, Ramaswami Sadasivan v. 
Thanu Gouri 
' (1890) 8 TLR 51, Ayikutti Bhaga-~ 
vathi v. Chittambarathanu i 
Mathevan 6 
(1889) ILR 16 Cal 758=16 Ind 
' App 115 (PC), Hemangini Dasi 
v. Kedarnath Kundu 8 
(1868) 12 Moo Ind App 397=1, 
Beng LR 1 (PC), Collector of 
| Madura v. Muttu Ramalinga 
| Sathupathy 
| (1814) 2 SDA Beng 117, C. Sum- 
run Singh v. Khedun Singh 5 


The Judgment of the Court was 
delivered by as 


ALAGIRISWAMYI, J.:— This is an 
appeal by special leave against the 
judgment of the High Court of Madras 
in Second Appeal. 


2. The appellant is the daugh- 
ter of one Ayyappan Mathevan Pillai, 
who died on 17th January, 1949, by 
one of his wives, the second respon- 
dent. The first respondent is his son 
by another wife. The parties belong 
to the Krishnanvaka Community found 
mainly in the Kanyakumari district of 
Tamil Nadu. During the appellant’s 
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minority her mother and the first res- 
pondent entered into a deed of parti-~ 
tion under which the appellant was 
given 9 out of 79 items belonging to 
her father, She filed the suit out of 
which this appeal arises for partition 
and possession of a half share in all 
her father’s properties. Her claim was 
based on the allegation that in the 
community to which the parties be- 
long there was a custom of a special 
kind of pathnibhagam. While under 
the ordinary pathnibhagam a man’s 
sons by different wives get their 
shares on the basis that whatever their 
number the property is divided accord- 
ing to the number of wives he had, 
rather than on a per capita basis, the 
special kind of pathnibhagam pleaded 
by the plaintiff was that even a 
daughter was entitled to share on the 
same basis. She pleaded that as Ma~ 
thevan Pillai had two wives and she 
was the daughter by one wife and the 
1st defendant the son by the other 
wife each of them was entitled 
to a half share. 

3. The learned Subordinate 
Judge who tried the suit, on a consi- 
deration of the evidence in the case, 
as also various earlier decisions regard- 
ing this custom held against the plain- 
tiff, On appeal the District Judge of, 
Kanyakumari without going into the 
evidence but on the basis of some ear- 
lier decisions allowed the appeal. In 
the Second Appeal before the High 
Court the learned Single Judge took 
the view that the decisions relied on 
by the District Judge cannot be said 
to have established the existence of 
the special custom pleaded by the 
plaintiff. The 1st defendant also sought 
to sustain the partition deed on the 
basis that it was the result of a fami- 
ly arrangement. But the learned Judge 
did not think it necessary to go into 
that question in the view he took 
regarding the custom pleaded by the 
plaintiff. 

4. The question that arises for 
decision in this case is whether, the 
custom pleaded by the appellant has 
been established. On behalf of the ap- 
pellant reliance was not placed on the 
evidence in the case to establish the 
custom. The argument was simply 
based on certain earlier decisions 
regarding the prevalence of the cus- 
tom of pathnibhagam among the com- 
munity to which the parties belong. 


. 
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The legal position regarding the place 
of customary law among the Hindus 
is now well established. In Collector 
of Madura v. Muttu Ramalinga Sathu- 
pathy, (1868) 12 Moo Ind App 379, 
(436) (PC) it was observed by the Privy 
Council: 


“Under the Hindu system of law 
clear proof of usage will outweigh the 
written text of the law.” 

In Rama Rao v. Rajas of Pittapur, ILR 
41 Mad 778 at p. 785 = (AIR 1918 PC 
81) the Privy Council observed: 


“When a custom or usage, whe- 
ther in regard to a tenure or a con- 
tract or a family right, is repeatedly 
brought to the notice of the Courts of 
a country, the Courts may hold that 
custom or usage to be introduced into 
the law without the necessity of proof 
in each individual case. It becomes in 
the end truly a matter of process and 
pleading.” 

In Premrai v. Chand Kanwar, 1947-2 
Mad LJ 516 = (AIR 1948 PC 60) the 
Privy Council observed: 


“It is not doubtful that the ordi- 
nary rule is that a party relying on a 
custom......... which is at variance with 
the ordinary Hindu law must allege 
and prove it. But it is equally beyond 
. doubt that a custom which has been 
. recognised and affirmed in a series of 
decisions, each of them based on evi- 
dence adduced in the particular case, 
may become incorporated in the gene- 
ral law, with the result that the onus 
of proof no longer lies on those who 
assert it but upon those who assert an 
exception to it.” 


The latest decision is that of this 
Court in Ujagar Singh v. Mst. Jeo, 
(1959) 2 SCR (Supp) 781 = (AIR 1959 
PC 516) wherein after referring to the 
statement of law in ILR 41 Mad 778 
= (AIR 1918 PC 81) earlier referred 
to, this Court pointed out that ‘when 
a custom has been so recognised by 
the courts, it passes into the law of 
the land and the proof ofit then be- 
comes unnecessary under S. 57 (1) of 
the Evidence Act.’ In the particular 
circumstances of that case this Court 
pointed out that there was a formida- 
ble array of authorities in support of 
either view, and, therefore, went into 
the evidence and held that the respon- 
pondent therein had proved a custom 
whereby a sister was entitled to succ- 
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eed in preference to the collateral 
relations of her brother, 


. § Now ‘let us see whether in 
the community to which the parties 
belong the rule of pathnibhagam with 
the special modification of that rule 
pleaded by the plaintiff is prevalent. 
That the rule of pathnibhagam is pre- 
valent in various parts of the country 
there is no doubt. In Palaniappa 
Chettiar v. Alagan Chetti, ILR 44 Mad 
740 = (AIR 1922 PC 228) the Privy 
Council referred to the statement of 


law by Mayneinhis Hindu Law (Edn. | 


7), para. 473 to the following effect: 
“In some families, however, a cus- 
tom called patnibhaga prevails of 
dividing according to mothers, so that 
if A had two sons by his wife B and 
three sons by C, the property would 
be divided into moieties, one going to 
the sons by B, and the other to the 
sons by C: Sumrun Singh v. Khedun 
Singh. This practice prevails locally in 
Oudh, as evidenced by 
Wajib ularz which I have seen in 
ao under appeal to the Privy Coun- 


They also referred to the prevalence 
of the custom in many parts of Sou- 
thern India. as referred to by Mr. 
Ellis, on page 357 of Vol. II of Strange, 
and at page 167 of that work to the 
following effect: 

“The division of estates, in case 
of one person having several families 
by different women, among the fami- 


numerous , 





lies in equal shares without reference | 


to the number of persons in each.” 


Their Lordships, therefore, approach- | 


ed the evidence in that case with a 
knowledge that such a custom does 
exist, and was not an improbable one 
in the particular case, and after exa- 
mining the evidence came to the con- 
clusion that the custom of Patnibhaga 
was proved. 

6. We may now refer to the 
decisions that were cited before the 
Courts below and were relied upon 
before this Court. The earliest: one is 
a decision of the year 1890, in Ayi- 
kutti Bhagavathi v. Chithambaratha- 
nu Mathevan, reported in (1890) 8 
TLR 51 where the effect of the evi- 
dence was stated as follows: 

“From the evidence on both sides, 
itis clear to us that Krishnanvakakkar 
to which the parties belong, follow 
the Hindu law with one or two points 
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of divergence from it, viz. the widow 
cohabiting with the brother of her 
deceased husband and the existence 
of Pathini Bhagam.” 

The next decision is of the year 1904, 
in Ramaswami Sadasivan v. Thanu 
Gouri, reported in Kolappa Pillai’s 
unreported important cases, p. 179. 
Here again on a consideration of the 
evidence it was held that the prepon- 
derance of evidence as a whole was 
in favour of Pathni Bhagam. But one 
of the learned Judges observed: 

“The Pathni Bhagam which pre- 
vails in this community seems to g0 
even beyond the usual custom known 
as Pathni Bhagam...........000. that it is 
not only sons of different mothers 
that take per stirpes (according to the 
number of mothers) but when one 
mother has got only female issue and 
another a male issue the female issue 
gets a half share in their father’s pro- 
perties and the male issue by the other 
Mes of the father takes the other 

a Bis 

It is upon this decision that the plain- 
tiff based her whole case. It must be 
pointed out, however, that the learn- 
ed Judge did not go into the evidence 
regarding the particular type of path- 
nibhagam which was stated to be pre- 
valent among this community. Nor was 
it necessary to decide that question for 
the purpose of that case. It was a 
mere passing observation and this is 
a solitary case in which such a spe- 
cial custom is mentioned. 


T. We then come to another 
decision of the year 1944, in Nagaru 
Pillai Saraswathi Amma v. Thanu 
Pillai reported in 1944 T.L.R. 710. In 
that case also the special custom plea- 
ded by the plaintiff did not arise for 
decision. What was urged was the 
right of absolute ownership for a 
widow of a member of a Krishnan- 
vaka community. The argument was 
that the existence of Pathnibhagam in 
the community implied the principle 
that on the death of the husband of a 
Krishnavakakar woman, in the ab- 
sence of his children, she was entitled 
to inherit her husband’s property ab- 
solutely. This contention was rejected 
but the decision proceeded on the basis 
that the custom of Pathnibhagam was 
prevalent in this community. 

8. There is a decision of the 
District Court of Nagercoil in O. S. 
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No. 109 of 1096 M.E. dated 22-12- 
1923, marked Ex. A-6, wherein it was 
observed: 


“But it has been held in Kolappa 
Pillay, page 179 that in the communi- 
ty Krishnavakakars to which the par~ 
ties belong that when a man dies leav- 
ing two wives even though one wife 
might have only female issues such 
female issues are entitled to a half 
share as the Pathinibhagam to their 
mother. It appears to me therefore 
that under the ruling in Kolappa 
Pillay’s Select Decisions cited before 
in which 8 T.L.R. 51 and (1889) I. L. R. 
16, Cal 758 (759) have been cited and 
followed, Plaintiffs are also entitled 
2 a half share in the assets of Kun- 

an. 2 


There is another decision of the Dis- 
trict Munsiffs Court of Kuzhithurai 
inC.S. No. 18 of 1959, dated 2nd Janu- 
ary, 1960, wherein it was observed: 

“Ex. B. 26 judgment proceeded 
on the basis that as the parties belong- 
ed to Krishnan Vakakkar community 
per capita division among them is not 
allowable. That community does not 
follow Hindu Mithakshara Law. There 
is authority for the proposition that 
this community follows the system 
known as Patnibagam under which 
property of the deceased is inherited 
according to the number of widows he 
had irrespective of the existence of 
the children to the deceased.” 


This decision recognised the existence 
of Pathnibhagam but not the special 
custom pleaded by the plaintiff. 


9. It is thus seen that most of 
the decisions either expressly or im- 
plicitly recognised the existence of 
custom of Pathnibhagam in this com- 
munity, but the decision found in Ext. 
A-6 is the only one on the special 
kind of pathnibhagam pleaded by the 
plaintiff and is directly in point. But 
even this decision did not proceed on 
the basis of the evidence in the case. 
It relied on the observation of the 
learned Chief Justice in the decision 
already referred to, in 1944 TLR 710. 
This observation was not, however, 
based on a discussion of the evidence 
and was not necessary for the deci- 
sion in that case, as already pointed 
out. 

10. While it is true that this 
community is a very small communi- 
ty found within a small local area and 
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the cases that are likely to arise in 
that community, which will reach the 
courts may not be many, we cannot 
merely on that ground ignore the well 
established principle that before a 
custom can be held as having been 
proved merely on the basis of earlier 
decisions, those decisions should have 
been based on evidence adduced in 
respect of the cases, That test is not 
satisfied in this case. Neither of the 
two decisions which refer to the spe- 
cial kind of pathnibhagam pleaded by 
the plaintiff was based on the evi~ 
dence in the ease. Thus while the exi-~ 
stence of the custom of pathnibha- 
gam in the community may be said to 
have been established, the special kind 
of pathnibhagam pleaded by the plain- 
tiff cannot be said to have been esta~ 
blished and the appellant cannot suc- 
ceed unless she establishes the latter. 
In this view it is unnecessary to go 
into the question of family arrange- 
ment. 

11. The appeal is dismissed 
with costs of the Ist respondent to be 
paid by the appellant. 


Appeal dismissed. 
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PALEKAR, S. N. DWIVEDI AND 
A. K. MUKHERJEA, JJ. 


Mir Ghulam Hussan and others, 
Petitioners v. The Union of India and 
others, Respondents. 

Writ Petn. No. 73 of 1969, D/- 27- 
2-1973. 

_ Index Note: — (A) Constitution 
of India, Art. 309 — Conditions of 
service—Promotion. 

Brief Note: — (A) Absence of ad- 
verse complaint against an Officer 
does not entitle him to claim promo- 
tion. Promotion is made on the basis 
of positive merit. Absence of adverse 
remark is no criterion of the To 
of an officer. a 8) 

ware ee — (B) Constitution of 
mega 32—Quo warranto — Writ 
0 a 

Brief Note: — (B) When an ap- 
pointment or promotion of an officer 
is challenged on ground that he is not 
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eligible under the service rules the 
proper remedy is only to apply for a 
writ of quo warranto. {Para 9) 


Index Note: — (C) Constitution of 
India, Art. 311 — Revision of cadre 
strength under Kashmir Administra- 
tive Service Rules, R. 4. 


Brief Note: — (C) Mala fides can- 
not be imputed when under R. 4 the 
Government revised the cadre strength 
partly by converting some temporary 
posts included in the temporary cadre 
strength to the permanent cadre 
strength and partly by adding some ex- 
cadre posts to the permanent strength 
of Kashmir Administrative Service. It 
is done in the exigencies of service. 

(Para 10) 

The following Judgment of the 

Court was delivered by 


MUKHERJEA, J.:— Twentysix 
officers belonging to the Senior Scale 
of the State Civil Service of the State 
of Jammu & Kashmir have made this 
petition challenging, in substance, (a). 
the promotion of respondents Nos, 
to 32 to the State cadre of the Indian 
Administrative Service; (b) the promo- 
tion of respondent No. 33, to the State 
cadre of the All India Services; (c) 
appointment of respondents Nos. 34 to 
37 to the State cadre of the Indian 
Administrative Service in officiating 
capacity; and (d) the appointment of 
respondents Nos. 38 to 41 to a special 
grade of Rs. 900-1800, The material 
facts are in a short compass and may 
be briefly stated as follows. 


2. Some time in 1965 the State 
of Jammu & Kashmir reorganised the 
State Civil Service and framed certain 
rules to govern that Service. The rules 
are called Jammu & Kashmir Admini-~ 
strative Service Rules, 1965. Under 
these rules a Jammu & Kashmir 
Administrative Service was set up 
consisting of officers classified in three 
grades: (i) Selection Grade (ii) Senior 
Scale and (iii) Junior Scale. By a Noti- 
fication, being SRO No. 189 of 3 June 
1965, the State Government published 
a list of the officers who were select- 
ed for the Senior and Junior Scales at 
the time of the initial constitution of 
the Jammu & Kashmir Administrative 
Service on 1 June 1965. By a notifi- 
cation dated 19 October 1968 the Gov~ 
ernment of India promoted under 
clause 9 of the Indian rative 
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Service (Appointment by. Promotion) 
Regulation, 1955, 25 State Civil offi- 
cers in the Senior Scale of Jammu & 
Kashmir to the Indian Administrative 
Service cadre of Jammu & Kashmir. 
Consequent upon these 25 appoint- 
ments by the Government of India 
and, immediately thereafter, on 28 
October 1968 the Government of 
Jammu & Kashmir passed an order, 
being Order No. 74-GR of 1968 by 
which, that Government made, among 
other things, certain “postings, ad- 
ffustments and transfers” with regard 
to the 25 officers concerned. The said 
Order of 28 October 1968 also gave 
sanction to the officiating appointment 
of four select list officers to the senior 
scale of the Indian Administrative 
Service against certain ex-cadre posts 
indicated against their names. Apart 
from this, four ex-cadre posts were 
declared as equivalent in status and 
responsibilities to certain other cadre 
posts shown against each of them res- 
pectively. Sanction was also given to 
the creation of four posts in the 
scale of Rupees 900-50-1000-60- 
1600-50-1800 with effect from 19 
October 1968 and four select list offi- 
cers were appointed to those posts. 

3. -The petitioners have chal- 
fenged all the promotions and appoint- 
ments made by the Order of 28 Octo- 
ber 1968 on various grounds, To under- 
stand the complaints of the petitioners 
it is necessary to refer to some o: 
the provisions of the Indian Adminis- 
trative Service (Appointment by Pro- 
motion) Regulation, 1955 which we 
shall hereinafter refer to briefly as 
“the Regulation”. 

4, Under the Regulation a Com- 
mittee is usually set up for each of 
the States to select officers of the 
State Civil Service for appointment to 
the corresponding State cadre of the 
Indian: Administrative Service. The 
committee consists of the Chairman of 
the Union Public Service Commis- 
sion or, where the Chairman is unable 
to attend, any Member of the Union 
Publie Service Commission represent- 
fing it and certain other members in- 
dicated in the Schedule to the Regula- 
tion (Regulation 3 (1)). So far as the 
State of Jammu & Kashmir is con- 
cerned the other members are the 
Chief Secretary to the Government of 
Jammu & Kashmir, two other officers 
of the Indian Administrative Service 
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holding posts either in the super time- 
scale or posts generally recognised in 
other States as super time-scale posts 
and a nominee of the Government of 
India not below the rank of a Joint 
Secretary (Schedule to the Regula- 
tion). This committee has to meet at 
intervals ordinarily not exceeding one 
year and consider the cases of all sub- 
stantive members of the State Civil 
Service who on the first day of Janu- 
ary of that year had completed not 
less than eight years of continuous 
service in a post of Deputy Collector 
or any other post or posts declared 
equivalent thereto by the Government 
(Regulation 4). The committee has, to 
prepare a list of such members of the 
State Civil Service who satisfy the 
conditions of eligibility for promotion 
and who are held by the committee to 
be suitable for promotion to the Ser- 
vice (Regulation 5 (1)). The selection 
for inclusion in this list is to be based 
on merit and suitability in all respects 
with due regard to seniority (Regula- 
tion 5 (2)). The names of the officers 
included in the list are arranged in 
order of seniority in the State Civil 
Service: provided that any junior offi- 
cer who in the opinion of the com- 
mittee is of an exceptional merit and 
suitability may be assigned a place in 
the list higher than that of officers 
senior to him (Regulation 5 (2)). The 
list prepared by the selection commit- 
tee is reviewed and revised every year 
and if in the process of selection, re- 
view or decision it is proposed to 
supersede any member of the State 
Civil Service the committee has to 
record its reasons for the proposed 
supersession (Regulations 5 (4) and 
5 (5)). After the list is prepared it is 
forwarded to the Public Service Com- 
mission by the State Government 
along with (i) the records of all mem- 
bers of the State Civil Service includ- 
ed in the Ist; (ii) the records of all 
members of the State Civil Service who 
are proposed to be superseded by the 
recommendations made in the list. (iii) 
the reasons as recorded by the com- 
mittee for the proposed supersession 
of any member of the State Civil Ser- 
vice; and (iv) observations of the State 
Government on the recommendations 
of the Committee (Regulation 6). The 
select list is considered by the Public 
Service Commission along with all 
other documents received from the 
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State Government and unless the 
Commission considers any change 
necessary, the list is approved. If any 
change has to be made the Commis- 
sion informs the State Government of 
the changes proposed and after consi- 
dering the comments, if any, of the 
State Government, may approve the 
list finally with such modifications if 
any as may in its opinion be just and 
proper (Regulations 7 (1) and 7 (2)). 
This list as finally approved by the 
Commission as aforesaid, forms what 
is called the “select list of the mem- 
bers of the State Civil Service”; 
(Regulation 7 (3)). Appointments of 
members of the State Civil Service to 
the Indian Administrative Service are 
made by the Central Government on 
the recommendations of the State 
Government in the order in which the 
names of members of the State Civil 
Service appear in the select list for 
the time being in force (Regulation 8). 
-5 We now proceed to consider, 
one by one, the various objections 
raised on behalf of the petitioners 
against the promotions and appoint- 
ments made by Order 74-GR of 1968 
referred to hereinafter as the “said 
Order”. 


6. The first ground of chal- 
lenge made out is that the selection 
committee which prepared the select 
list from which various officers were 
appointed under the said Order did 
not consider the merits of the candi- 
dates before preparing the list. The 
complaint is that the respondent No. 3 


i.e. the Chairman of the Union Public: 


Service Commission who was the ex- 
officio Chairman of the Selection Com- 
mittee reached Srinagar on 13 Septem- 
ber 1968 and left Srinagar for Delhi 
on 14 September 1968 so that he could 
not possibly have considered the 
records of nearly 150 eligible persons 
within the short time at his disposal. 
Shri Damley, the Chairman of the 
Union Public Service Commission 
has himself rebutted this allega- 
tion in an affidavit in which he 
says that he reached Srinagar 
actually on 12 September 1968 
and that the selection committee had 
two sessions on 13 September 1968. 
Shri Damiey states that the total num- 
ber of eligible officers was not 150 
but 81. The Government of Jammu & 
Kashmir had furnished a list of 86 
officers of which 5 were not found to 
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be eligible for selection at all. He 
points out that it is not correct to say 
that the service records of all the eligi- 
ble officers were scrutinised by him 
only on 13 September 1968. On the 
contrary, he says, the service records 
of 43 out of 81 eligible officers had 
been sent in advance by the Govern- 
ment of Jammu & Kashmir to the 
Public Service Commission on 26 July 
1968. These records had been received 
by the Union Public Service Commis- 
sion on 9 August 1968 and placed be- 
fore Shri Damley for his perusal on 
10 September 1968. The records of 
the remaining 38 officers were made 
available to him when he reached Sri« 
nagar on 12 September 1968. In view 
of this affidavit of Shri Damley the 
petitioners’ complaint must be reject- 
ed. There was some feeble attempt on 
the part of the counsel appearing for 
the petitioners to make out a case that 
even if the Chairman had perused all 
the records it was not possible for 
all the members of the committee to 
have perused them during the two 
sittings held at Srinagar on 13 Septem- 
ber 1968. This is a new case not to 
be found in the petition and, besides, 
the Chairman himself has stated in 
clear and categorical language that 
the rival claims of all the eligible offi- 
cers had been duly considered by the 
entire Selection Committee. We have 
no manner of hesitation in accepting 
this statement of Shri Damley. 


T. The second ground of attack 
is rather vague and unintelligible. The 
petitioners complaint that the merits 
of some officers had been “passed over 
in groups”. Our attention was drawn 
to a list of names annexed to the 
petition as annexure ‘F’ in which the 
names of the persons who have not 
been selected are marked with a 
cross. In that list it appears that the 
names of some of the officers who 
have not been selected appear in 
groups. This, however, is no proof 
that the officers were rejected in 
groups. First, we do not know the 
basis on which the list in annexure 
F has been prepared. But even 
assuming that the list has been pre- 
pared strictly according to seniority, 
the mere fact that the names of some 
of the officers who have been reject- 
ed appear on that list consecutively is 
no indication that they have been re~ 
jected in an arbitrary manner. In the 
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counter-affidavit of Shri Bansi Lal 
Kaul, Under Secretary to the Govern- 
ment of Jammu & Kashmir, it has 
been stated clearly that the records 
of all the eligible officers were exa- 
mined by the Selection Committee to 
determine their merit and suitability 
for inclusion in the select list. The 
selection committee consisted, among 
others, of the Chief Secretary of the 
State Government and two other 
super time-scale officers of the Indian 
Administrative Service of the State 
cadre. All these three members of the 
State Government had, we are told, 
first-hand knowledge of the suitability 
and performance of the officers whose 
cases were considered by the Com- 
mittee, Besides, the performance of 
the officers was judged on the basis 
of the service records which it is con- 
tended, furnish a better guide for 
evaluation of the quality of an officer 
than a personal interview for a short 
duration could possibly have furnish- 
ed. Shri Bansi Lal Kaul further states 
in paragraph 21 of his affidavit that 
officers at serial Nos. 1, 77, 78, 79, 80, 
81, 82, 83, 84 and 85 of annexure P 
were not eligible for being considered 
by the selection committee as they had 
not completed eight years’ service in 
a post of a Deputy Collector or any 
post declared equivalent thereto on 1 
January 1968. Certain other officers 
viz. officers at serial Nos. 26, 30, 34, 
41, 43, 56. 59, 64, 72, 75 and 86 of 
annexure ‘F’ had already crossed the 
age of 52 years and could not ordi- 
narily be considered for inclusion 
under Regulation 4 (2) of the Regula- 
tion. When officers are excluded on 
such grounds it is not surprising that 
their names appear often in a bunch 
in that list. We accept this explana- 
tion of Shri Bansi Lal Kaul and are 
not prepared to entertain the counsel’s 
suggestion that the exclusion of a 
number of ‘officers in consecutive 
order indicates an exercise of arbi- 
trary and unguided powers. 


8. The third ground of attack 
levelled against the said Order by the 
petitioners’ counsel is that in the case 
of petitioners Nos. 2, 20 and 25, their 
service records which were the basis 
of the whole selection contained cer- 
tain adverse remarks which had not 
been communicated to them in time. 
It is argued that under the ordinary 
rules confidential remarks regarding 
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each officer have to be written at the 
close of each financial year and are 
required to be completed before the 
end of that year and any adverse en- 
try made against an officer has to be 
communicated to that officer so that 
the officer concerned can make a re- 
presentation about such remarks. It is 
alleged that in the particular year 
concerned Le. 1968, the petitioners 
had not received any communication 
from the authorities which indicated 
that there was anything adverse 
against them. But after the selection 
had been completed and after the writ 
petition had been filed the petitioners 
Nos. 2, 20 and 25 received communica~ 
tions appertaining to their confidential 
rolls which showed the existence of 
certain adverse remarks against them. 
The suggestion is that the selection 
committee -had considered in respect 
of these three officers certain remarks 
which could not have been finalised 
as they had not been communicated to 
the petitioners before September 1968. 
This complaint is one which does not 
appear in the petition. The complaint 
has been ingeniously constructed by 
the petitioners’ counsel by piecing to- 
gether an averment made in the peti- 
tion with certain statements made in 
subsequent affidavits. In para 26 of 
the petition there is an averment that 
there was no adverse remark against 
the petitioners. The suggestion obvi- 
ously sought to be made out at that 
stage was this that since there was 
nothing adverse against them, the 
petitioners were entitled to be select- 
ed, This claim is, of course, complete- 
ly misconceived for the simple reason 
that promotion is not made on the 
basis of absence of complaint but on 
the basis of positive merit. Absence of 
adverse remarks is no criterion of the 
quality of an officer. In reply to this 
statement in the petition, however, 
Shri Bansi Lal Kaul in his affidavit 
treated the petitioners’ averment about 
non-communication of adverse re- 
marks as a complaint and stated that 
the adverse remarks in all cases had 
been communicated to the petitioners 
who had made representations against 
the adverse entries and that the State 
Government thereafter had either re- 
jected the representations or modified 
the entries. Taking advantage of this 
reply of the State Government the 


petitioners in a rejoinder have given 
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a slight twist to their original stand 
and come out with a fresh allegation. 
They point out for the first time that 
petitioners Nos. 2, 20 and 25 had 
received communications regarding 
adverse remarks after the selection 
had been completed. The learned coun- 
sel made an ingenious argument out 
of this by raising a new contention 
that at least some adverse remarks 
which had not been communicated to 
these three petitioners were consider- 
ed by the Selection Committee at the 
time of making the selection. This 
complaint, apart from being an after- 
thought is completely flimsy. The par- 
ticulars regarding the adverse re- 
marks have not been supplied and no 
attempt has been made to show that 
these remarks had been posted on the 
confidential rolls before the actual 
selection took place or that these con-~ 
fidential remarks had prejudiced the 
petitioners concerned, 


9. The fourth ground of com- 
plaint was that some officers who 
could not be considered for promotion 
to Indian Administrative Service have 
been selected by the Committee. The 
suggestion is that if eligibility had 
been correctly determined there would 
have been some vacancies against 
which some of the petitioners could 
have been absorbed. In our opinion if 
there is any complaint about the ap- 
pointment or promotion of an officer 
who is not eligible under the rules to 
be promoted or appointed, the proper 
remedy is to make an application for 
the issue of a writ of quo warranto 
and since the petitioners have not 
done so, this particular complaint can- 
mot be entertained in this petition. 


10. The last allegation of the 
petitioners is that the selection has 
been mala fide. Mala fide is sought to 
be proved by the fact that State Gov- 
ernment had on 12 September 1968 
added certain posts to the existing 
strength of the Senior Scale of the 
Service and that some of the respon- 
dents were confirmed in the vacancies 
created by such additions with effect 
from 1 August 1968. The intention be- 
hind this addition to the strength of 
Senior Scale of the Indian Administra- 
tive Service was to benefit those res- 
pondents who, the petitioners allege, 
are the favourites of Government. We 
are not disposed to take this plea of 
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mala fide seriously. After all tħe Chair- 
man of the Union Public Service Com- 
mission was presiding over the de- 
liberation of the Committee and there 
is and can be no allegation of mala 
fide against him or against the Union 
Public Service Commission. Under 
Rule 4 of the Kashmir Administrative 
Service Rules the State Government 
is competent to revise the cadre from 
time to time. It is under these rules 
that the Government revised the cadre 
strength partly by converting some 


temporary posts included in the tem- ` 


porary cadre strength to the perma- 
nent cadre strength and partly by ad 
ding some ex-cadre posts to the per- 
manent strength of the Kashmir Ad- 
ministrative Service. We have no 
hesitation in accepting Shri Bansi Lal 
Kaul’s affidavit that these were all 
done in the exigencies of service. In 
any case, the revision of the cadre 
strength did not in any way affect the 
seniority or other rights of the peti- 
tioners and they have no grounds for 
complaint. It has been further pointed 
out by Shri Bansi Lal Kaul that it is 
on the basis of the revised notification 


that petitioners Nos. 10, 11, 18, 22, 23, | 
24, 25 and 26 became eligible for be- | 
ing considered by the Selection Com- | 


mittee for inclusion in the list. Shri - 


Kaul also tells us that the revised 
notification did not have-the effect of 
omitting from the list of eligible offi- 


cers any officer who would have. 
In these | 


otherwise been in that list. 
circumstances this allegation of mala 
fide is completely misconceived. 


11. We have now considered 
all the complaints of the petitioners. 
There is no substance in any of these 
complaints and the petition must, 
therefore, be dismissed. The rule is 
discharged, but we make no order as 


to costs. 
Petition dismissed. 
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(V 60 C 252) 
(From: Madras)* 
H R. KHANNA AND Y. V. CHAN- 
DRACHUD, JJ. 

The Management of Oriental Mer- 
cantile Agency, Appellant v. The Pre- 
siding Officer and others, Respondents, 

Civil Appeal No. 113 of 1971, D/- 
10-11-1972. : 

Index Note: — (A) Precedents — 
Binding nature of decision of D, B. 
on Single Judge of H.C. though deci- 
sion of D. B. is wrong. 

Brief Note:— (A) Dismissal of 
writ appeal filed by management in 
limine without hearing workmen mak- 
ing prejudicial remarks against them 
— Principles of natural justice are 
violated and decision is not binding on 
them — Single Judge issuing clarifica- 
tion of his order thereafter which was 
also inconsistent with decision of D. B. 
— Order of clarification and that in 
writ appeal set aside and order for 
revival of writ appeal passed with 
direction to issue notice to workmen. 
C. M. P. No. 7125 of 1967, D/- 26-6- 
1967 (Mad) and Writ Appeal No. 113 
of 1967, D/- 4-4-1967 (Mad) and W.P. 
122 of 1969, D/- 7-7-1970 (Mad) Re- 
versed, (Paras 15, 16) 

The Judgment of the Court was 
delivered by 

sCHANDRACHUD, J.:— This is an 
‘appeal by special leave from the judg- 
ment dated July 7, 1970 of a Division 
Bench of the High Court at Madras 
in Writ Petition No. 122 of 1969, 
quashing an award dated May 25, 1968 
of the first respondent, the Presiding 
Officer, Labour Court, Madras. 

2. While allowing the ‘writ 
petition the learned Chief Justice, who 
delivered the judgment of the Bench, 
observed that the petition discloses 
“an unfortunate state of affairs”. We 
are in regretful agreement with that 
observation, It shall be our endeavour 
to find a solution to the unfortunate 
situation arising out of irreconciliable 
orders passed by the learned Judges 
of the High Court. 


3. In 1961 the appellants, Ori- 
ental Mercantile Agency, retrenched 


*(W. P. 122 of 1969, D/- 7-7-1970 ` 
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six of their workmen resulting in an 
industrial dispute which was referred 
by the Government of Madras to the 
Labour Court for adjudication. The 
question referred to the Labour Court 
was whether the non-employment of 
the six workmen was justified and 
what relief they were entitled to. By 
its award dated June 14, 1963 the 
Labour Court (Shri M. S. Abdul 
Azeez) held that the non-employment 
of the workmen was justified and 
therefore they were not entitled to 
any relief. ` 

4, Against the award of the 
Labour Court the workmen filed writ 
petition No. 209 of 1964 in the Madras 
High Court, under Article 226 of the 
Constitution. Setting aside the award, 
Venkatadri J. held by his judgment 
dated February 20, 1967 that the non- 
employment of workmen was unjus~ 
tified, that the intention of the mana- 
gement was to weed out those whom 
it did not want and that the reasons 
given by the management for termi- 
nating the services of the workmen 
were fanciful. The learned Judge 
wound up his judgment in these 
words: “I am therefore of the opinion 
that the conclusion of the Labour 
Court cannot be sustained, on the facts 
and circumstances of this case. There- 
fore the matter is remitted back to 
the Labour Court for fresh disposal.” 


5. The appellants filed writ 
appeal No, 113 of 1967 against the 
judgment of the learned Judge. That 
appeal came for hearing before 
Anantanarayanan C. J. and Natesan J., 
who by their order dated April 4, 
1967 dismissed the appeal in limine, 
with the following observations: 


“In advancing the arguments be- 
fore us for the admission of the writ 
appeal, learned counsel for the em- 
ployer organisation submits that on 
certain of the vital issues of fact, the 
learned Judge has already expressed 
conclusions, which may be ultimately 
prejudicial to the case which the 
management hoped to establish before 
the Labour Court. As we understand, 
this judgment of the learned Judge 
amounts to a quashing of the award, 
and release of the proceedings for 
fresh and proper determination by the 
Labour Court, for carefully ascertain- 
ing the facts and applying the true 
principles of Industrial Law applica- 
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ble to such cases of retrenchment. We 
do not understand the learned Judge 


to have finally expressed any conclu-. 


sions on the major questions of fact, 
and the Labour Court need not inter- 
pret the judgment as such. It is suffi- 
cient that the Labour Court proceeds 
to ascertain the facts with care, in the 
light of the principles stressed by the 
learned Judge, and in making the 
award, it should come to conclusions 
on facts after a detailed analysis, and 
apply the real principles of Industrial 
Law applicable to such cases. With 
these observations and clarification the 
writ appeal is dismissed.” 

Notice of the appeal was not issued 
to the workmen and the order extract- 
z above was passed without hearing 

em. 


6. The matter then went back 
for “fresh disposal’ to the Labour 
Court. Relying upon the observations 
made in the writ appeal, appellants 
contended before the Labour Court 
that they were entitled to re-agitate 
the matters in controversy. The work- 
men objected to that course, contend- 
ing that Venkatadri J. had recorded a 
specific finding that the non-employ~ 
ment of workmen was unjustified and 
that this finding was binding on the 
Labour Court. 


q. While the matter was pend- 
ing before the Labour Court, the 
workmen moved a petition in the High 
Court, CMP No, 7125 of 1957, seeking 
clarification of the judgment dated 
February 20, 1967 of Venkatadri J. 
By an order dated June 26, 1967 the 
learned Judge clarified his earlier 
judgment by saying that he had re- 
mitted the matter to the Labour Court 
“only for the purpose of determining 
what reliefs could given to the em- 
ployees who were retrenched from 
service”, and that the Labour Court 
was trying to reopen the matter by 
taking advantage of the concluding 
portion of the judgment, in which it 
was said that the matter was remitted 
for “fresh disposal”. The learned Judge 
observed: “I do not think the Labour 
Court is justified in going into this 
matter once again when I have come 
to the conclusion that the . reasons 


‘given for terminating the services of - 


the employees who had put in long 
number of years of service were fan- 
ciful and that the conclusion of the 
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Labour Court would not be sustainec 
The Labour Court can only decid 
what proper reliefs can be given t 
the employees who were retrenche 
from service”. The attention of th 
learned Judge was drawn to the orde 
dated April 4, 1967 passed by the Divi 
sion Bench in Writ Appeal No. 113 c 
1967 (Mad) but he took the view th: 
in effect, the appeal was dismissed b 
the High Court and that all that we 
necessary was to give an opportunit 
to the management “to reopen th 
matter by filing a review” of the orde 
passed in the Writ Appeal. 


8. Accordingly, the manage 
ment filed CMP No. 8579 of 1967 fo 
review of the order dated April < 
1967 passed by the Division Bench i 
Writ Appeal No. 113 of 1967 (Mad 
By its order dated July 31, 1967 th 
Division Bench consisting of the sam 
learned Judges, (Anantanarayanan C. < 
and Natesan J.), dismissed the revier 
application. The learned Chief Justic 
who, on behalf of the Bench, deliver 
ed a short order said that the obser 
vation which they had made while dis 
missing the Writ Appeal, to the effec 
that Venkatadri J. had not expresse 
any final conclusion and that th 
Labour Court need not interpret the 
judgment as expressing such a conclu 
Sion was “prima facie in favour of th 
employer organisation” and therefor 
it was difficult to appreciate how the 
could ask for a review of that order 
The learned Chief Justice further ob 
served that on the contrary it wa 
“for the Labour organisation, if i 
thinks fit, to approach us for the re 
medy considered appropriate”. 

9. In the welter of these con 
flicting orders, the matter was take 
up by the Labour Court (Shri S. Gon 
salves) once again. By its award date 
May 25, 1968 the Labour Court too! 
the view that “it is settled law tha 
the powers of a High Court whil 
hearing a writ petition under Art. 22 
of the Constitution of India are limite 
only to remitting a case to the lowe 
Court for fresh disposal in its entiret 
and that consequently any observa 
tions made by it while ordering suc! 
remission are mainly obiter dicta’ 
that the appellate court had said tha 
Venkatadri J. had not expressed am 
final conclusion and therefore th 
whole matter was at large. Resolutely 
the Labour Court stuck to the conclu 


1973 
sion recorded by Shri M. S. Abdul 
Azeez in his award dated June 14, 
1963 that the retrenchment of the 
‘workmen was ~ justified. 


10. Against that award the 
workmen filed a writ petition (No. 122 
of 1969), which was referred by a 
learned Single Judge (Ismail J.) to a 
Division Bench. By its judgment of 
July 7, 1970 the Division Bench 
(Veeraswami C. J. and Gokulakrish- 
nan J.) quashed the award of the 
Labour Court and remitted the matter 
to it with a direction that it “ought not 
to go into the merits or the propriety 
of the retrenchment, but dispose of 
the matter only in respect of the pro- 
per relief or reliefs tobe given to the 
petitioners.” Thelearned Judges took 
the view that the workmen were not 
bound by the ex parte observations 
made by the Division Bench while 
dismissing Writ Appeal 113 of 1967 in 
limine, that the order of Venkatadri J. 
dated 20-2-1967 must be treated 
as final and conclusive and therefore 
the Labour Court was bound to give 
effect to that order. The correctness 
of this judgment is challenged in this 
appeal by special leave. 


11. Obviously, the Labour 
Court found itself in a quandary. 
While setting aside its award, Venka- 
tadri J. had recorded an unequivocal 
finding that the retrenchment of the 
workmen was unjustified. While dis- 
missing Writ Appeal No. 113 of 1967 
against the judgment of the learned 
single Judge, Anantanarayanan C. J. 
and Natesan J. observed that the learn- 
ed Judge had passed an order of re- 
lease of the proceedings for fresh and 
proper determination by the Labour 
Court and that he had not “finally ex- 
pressed any conclusions on the major 
questions of fact, and the Labour 
Court need not interpret the judgment 
as such”. Inspiteof this view of the 
appellate Court, Venkatadri J. passed 
the clarificatory order of June 26, 
1967 protesting that the Labour Court 
would not be justified in going into 
the matter once again in face of the 
finding recorded by him that the 
order of retrenchment was unsustain- 
able. The Labour Court was called up- 
onto choose between these irreconcila- 
ble orders and it exercised that choice 
by adopting the course commended by 
the Division Bench. a course which 
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accorded with its own view of the mat- 
ter. It embarked upon a fresh adjudi- 
cation and firmly adhered to its ear- 
lier conclusion which was characteris- 
ed by Venkatadri J. as unsupportable. 
But another Division Bench in a writ 
petition against this fresh adjudica- 
tion has quashed that award, uphold- 
ing in effect the judgment of Ven- 
katadri J. and differing clearly 
from the order passed by Anan- 
tanarayanan C. J. and Natesan J. 
while dismissing Writ Appeal No. 113 
of 1967 summarily. We have to deter- 
mine the legality of that judgment. 


12. It is futile to apportion 
blame but in a relative assessment of 
conflicting opinions, it becomes neces- 
sary to say who was right and who 
was wrong. We have no doubt that 
the learned Judges who dismissed 
Writ Appeal 113 of 1967 were, with 
respect, in error in making observa- 
tions which were calculated to preju- 
dice the workmen without giving 
them an opportunity of being heard. 
True, that the appeal of the manage- 
ment was dismissed but that was only 
in form. In substance, the manage- 
ment got the relief it wanted, because 
it was really interested in getting 
over the judgment of Venkatadri J. 
so that the Labour Court to which 
the matter was remitted could com- 
mence a fresh adjudication. The Divi- 
sion Bench, by its order of summary 
dismissal, asked the Labour Court to 
start from scratch, in total violation 
of the principles of natural justice. 
We are also clear that, apart from 
this, the Division Bench was in error 
in taking the view that Venkatadri J. 
had not expressed a final conclusion 
on the questions arising before him. 
It is unfortunate that the learned 
Judge remitted the matter to the 
Labour Court for “fresh disposal”, for 
had he, as he ought to have, specifi- 
cally directed the Labour Court to 
pass final orders in accordance with 
his judgment,. the unsavoury sequence 
of events following upon his order 
could have been easily avoided. That, 
however, is not to indicate approval 
in any manner of the view taken by 
the Division Bench that the learned 
Judge had released the proceedings 
for a fresh determination by the 
Labour Court. Thus, the order of the 
Division Bench in Writ Appeal 113 of 
1967 is unsustainable. 
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that he had decided the dispute final- 
ly but he complicated matters by re- 
mitting the award for a “fresh dis- 
posal”, He should also have avoided, 
in the interests of judicial discipline, 
the making of a clarificatory order. 
The Division Bench, in the appeal 
against his judgment, had placed a 
certain construction on that judgment. 
Right or wrong, that construction was 
binding on him and he should there- 
fore have declined to issue a clarifi- 
cation of his order. He issued a clari- 
fication suggesting that the appellate 
court was wrong in the construction 
it had placed on his judgment, he took 
away from the Labour Court the 
liberty of “fresh disposal” which it 
had under the form of his order and 
under the judgment of the appellate 
court and he even suggested in his 
clarificatory order that the manage- 
ment may file a review petition to the 
appellate court. That review petition 
was rightly dismissed but the point of 
the matter is that the learned single 
Judge was seeking, withoout warrant, 
to exercise jurisdiction which was no 
longer his. The appellate judgment 
should have been allowed to hold its 
sway. It was open to the workmen to 
challenge that judgment before a pro- 
per forum, but so long as that judg- 
ment was not set aside in an appro- 
priate proceeding, it was binding on 
all subordinate authorities. 


14. Coming to the judgment of 
Veeraswami C. J. and Gokulakrish- 
nan J., which is impugned in this ap- 
peal, the Labour Court cannot, in our 
opinion, be asked simply to work out 
the judgment of Venkatadri J. That 
could be done only if the appellate 
court came to the conclusion that Ven- 
katadri J. was justified in setting aside 
the award of the Labour Court. Un- 
fortunately, the real point in contro- 
versy was missed in appeal on both 
the occasions and attention was paid 
to the propriety of orders passed at 
various stages rather than to the 
legality thereof. As the High Court 
has not tested in appeal the validity of 
Venkatadri J.’s judgment, it is neces- 
sary to direct that to be done. That 
can be done only if, along with the 
judgment under appeal, certain other 
orders and judgments are set aside. 

15. We set aside the order 
dated April 4, 1967, passed by 
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Anantanarayanan C. J. and Natesan J 
in Writ Appeal No. 113 of 1967, a 
being in violation of the principles o: 
natural justice. That order cannot bin 
the workmen. We set aside clarifica 
tory order dated June 26, 1967 pass 
ed by Venkatadri J. in C. M.P. No 
7125 of 1967, as in face of the appel 
late order, howsoever wrong, thi 
learned Judge had no jurisdiction t 
issue a clarification which was incon 
sistent with the view taken by thi 
appellate court. The appellate orde 
was binding on the learned Judge. Wi 
set aside the award dated May 25, 196% 
of the Labour Court (Shri R. Gonsa: 
Ives), as that award could not have 
been given without the High Cour 
considering the legality of the judg. 
ment of Venkatadri J. Consequently 
the judgment of the High Court datec 
July 7, 1970 in Writ Petition No. 12: 
of 1969 which was filed against the 
award of Shri Gonsalves must also bx 
set aside, 


~ 16. What remains in the fielt 
is (i) the award of the Labour Cour 
(Shri M. S. Abdul Azeez) dated June 
14, 1963, and (ii) the judgment of Ven- 
katadri J. dated February 20, 1967 ir 
Writ Petition 209 of 1964. Since it i 
necessary in the interests of justice 
that the legality of Venkatadri J.’: 
judgment must be determined, we 
direct that Writ Appeal No. 113 oij 
1967 shall be revived and that the 
High Court do dispose of that appea 
on merits after issuing notice thereo! 
to the respondents the workmen 
Costs will be costs in the High Court 

Order accordingly. 
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Index Note: — (A) Constitution 
of India, Art. 133 — New plea — 
Supreme Court will not allow new 
points to be raised for the first time 

articularly when they involve inves- 
tigation of questions of fact. (Para 6) 


Index Note: — (B) Constitution 
of India Art. 16 (1) — Division into 
two classes of members of same ser- 
vice belonging to same cadre for pur- 
pose of creating difference in promo- 
ional opportunity violates Arts. 14 
and 16 (1). (X-Ref: S. 14). 


Brief Note: — (B) Inequality of 
` opportunity of promotion, though 
not unconstitutional per se, must 
be justified on the strength of 
rational criteria correlated to the 
Object for which the difference is 
made. In the case of Government ser- 
vants, the object of such a difference 
must be presumed to be a selection of 
the most competent from amongst 
those possessing qualifications and 
backgrounds entitling them to be con- 
sidered as members of one class, In 
some cases, quotas may have to be 
fixed between what are different 
classes or sources for promotion on 
grounds of publie policy. If, on the 
facts of a particular case, the classes 
to be considered are really different, 
inequality of opportunity in promo- 
tional chances may be justifiable. On 
the contrary, if the facts of a parti- 
cular case disclose no such rational 
distinction between members of what 
is found to be really a single class no 
class distinctions can be made in 
selecting the best. Articles 14 and 16 
(1) of the Constitution must be held 
to be violated when members of one 
class are not even considered for pro~ 
motion. In the latter type of cases 
where the difference in promotional 
opportunities of those who were 
wrongly divided into two classes for 
_ this purpose only could not be justi- 

fied on any rational grounds. W.P. 
No. 1416 and 2918 of 1967, D/- 11-4- 
1969 (Mys.) Affirmed. AIR 1963 SC 
913, Relied on. (Para 11) 


Index Note:— (C) Constitution of 
India, Art. 309 — Power to make 
rules under Art. 309 cannot be used 
to validate unconstitutional discri- 
mination in promotional chances of 
Government servants who belong to 
same category. (X-Ref Art. 16 (1)). 
Writ Petn. Nos. 1416 and 2918 of 1967 
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D/- 11-4-1969 (Mys), Affirmed. AIR 
1966 SC 602, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1982=1972 Lab IC 
1076, Ram Lal Wadhwa v. 
State of Haryana 
ATR 1967 SC 1427=(1967) 2 SCR 
703, S. G. Jaisinghani v. Union 
of India 9, 10 
AIR 1966 SC 602=(1966) 1 SCR 
994, State of Mysore v. Padma- 
nabhacharya 
1965 Supp (2) SCR 169, K. M. 
Bakshi v. Union of India 11 
ATR 1963 SC 913 = (1963) Supp 
2 SCR 169, State of Punjab v. 
Joginder Singh 11 


Mr. A. R. Som Nath Iyer, Sr. 
Advocate, (Mr. M. Veerappa, Advocate 
with him), for Appellant (in both the 
appeals.); M/s, R. B. Datar and S. N. 
Prasad, Advocates, for Respondent 
No. 1 (in both the appeals); M/s. M. 
Ramajois, S. S. Khanduja and Miss 
Lalita Kohli, Advocates, for Respon- 
dents Nos. 2 & 4-8 & Interveners (in 
C.A. No. 193/71); Mr. A. G. Ratna- 
parkhi, Advocate, for Interveners (in 
C. A. No. 193/71). 

The following Judgment of the 
Court was delivered by 

BEG, J.:.— The State of Mysore 
has come to this Court with two ap- 
peals now before us by special leave 
against the common judgment on two 
Writ Petitions which were allowed. 
The High Court of Mysore had quash- 
ed three State Government Notifica- 
tions Nos. G. S. Rs. 384, and 592 and 
305, dated 30th August, 1967, amend- 
ing the Mysore State Accounts Ser- 
vices (Recruitment) Rules, 1959, and 
the promotions of Respondents 3 to 
8 of Writ Petition No. 1416/67. It 
had directed the State of Mysore to 
consider the cases of the petitioners 
with those of Respondents 5 to 8 for 
promotion before it under the Mysore 
State Accounts Services (Recruitment) 
Rules 1959, made under Article 309 of 
the Constitution of India, notified on 
26-5-1959. 

2. The two petitioners before 
the High Court, who are respondents 
before us, had joined tħe Accounts 
services in the Comptroller’s office of 
the former Mysore State as first and 
second Division Clerks. Consequent 
upon the abolition of the Comptrol- 
lers office, the petitioners began 
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working as accounts Clerks under the 
Chief Engineer, P.W.D. On 31st Octo- 
ber, 1955, a Divisional Accounts’ 
Cadre, in the scale of Rs. 130-335 was 
created by the Mysore Government 
under the administrative control of 
the Chief Engineer. Both the peti- 
tioners passed the prescribed examina~ 
tions and were absorbed in the Divi- 
sional Accounts’ Cadre. It appears that 
in April, 1959,the P.W.D. Reorganisa~ 
tion Committee had recommended the 
transfer of the P.W.D. Accounts’ 
Branch in toto to the newly set up 
Controller of State Accounts. In ac- 
cordance with this recommendation, 
the petitioners came under the admi- 
nistrative control of the Controller 
and the designation of their office was 
changed to that of “Accounts’ Supe- 
rintendent”. On 15th May, 1959, the 
two formerly separate units of the 
Accounts service, namely the P.W.D. 
Accounts unit, under the Chief En- 
gineer of P.W.D. and the Local Fund 
Audit unit, known also as “the State Ac- 
counts’ Department came under the 
common administrative control of the 
Controller of State Accounts. On 26th 
May, 1959, the Mysore State Accounts 
Services’ Cadre and Recruitment Rules 
were issued and combined cadre 
strengths were fixed. 


3. The High Court after exa- 
mining the rules in 1959, in the con- 
text of all the orders, preceding and 
following the promulgation of these 
rules, concluded: “There cannot be 
the slightest doubt from these rules 
that a clear and complete integration 
was brought about between the two 
units”, It pointed out that the qualifi- 
cations and status of the officers of 
the formerly separate units were 
identical, their work was of the same 
nature, the recruiting authorities were 
. the same, the standards observed and 
tests prescribed for entry into the 
formerly separate units were identi- 
cal. The result of the Rules of 1959 
was that an artificial distinction based 
on mere separate control had been 
abolished so that both units come 
under the legally single administra- 
tive control of the Accounts’ Depart- 
ment in charge of the Controller of 
State Accounts. The petitioners be- 
came absorbed in what was legally a 
single permanent service regulated by 
uniform rules. 
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4, After examining the cases 
of the petitioners that, in the matter 
of promotions, they were discrimina- 
ted against simply because they had 
worked in the P.W.D. Accounts unit, 
which had ceased to exist, the High 
Court held that the petitioners’ grieva- 
nees were justified. If found that fi- 
gures showing the number of appoint- 
ments of members of the same ser- 
vice derived from the formerly sepa- 
rate units indicated “a striking dis- 
parity in the promotional opportuni- 
ties between the officers of the two 
wings in the same cadres”. It said: 
“while the Rules of 1959 integrated ' 
the two wings into one service and 
provided for promotion on the basis of 
seniority-cum-merit, the impugned 
Notifications fixing up the cadre 
strengths reduce the number of pro- 
motional posts available to the Public 
Works Accounts Unit to a very low 
figure as compared with the promo- 
tional opportunities open to the offi- 
cers in the other wing”. It had, there- 
fore, struck down the impugned noti- 
fications as violative of the Constitu- 
tional guarantees given by Articles 14 
and 16 (1) of the Constitution. 


5. The learned Counsel for 
the State of Mysore has contended: 
firstly, that the petitioners, now res- 
pondents before us, were never pro- 
moted or appointed to Offices held by 
them under the rules of 1959 so that 
they could not complain of denial of 
equality of promotional chances; and 
secondly, that the amendments made 
retrospectively in the rules in 1967, 
justifying the differences of promo- 
tional chances between the two wings 
of the same service, were perfectly 
legal and bore a rational nexus to the 
object of the differences made. 

6. So far as the first contention . 
is concerned, we are unable to enter- 
tain it for the first time in this Court. 
We do not find any indication that 
the point, even if such a position was 
taken on behalf of the State, was 
argued at all before the Mysore High 
Court. The submission that High 
Court had wrongly proceeded on the 
assumption that the petitioners were 
promoted and appointed under the 
rules of the integrated service al- 
though the point was argued before 
the Mysore High Court, is not borne 
out even by any assertion in the ap- 
plication made by the appellant under 
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Articles 132 and 133 (1) (c) of the Con- 
stitution of India before the Mysore 
High Court. Our attention was invited 
to a paragraph in that application 
where it was submitted that the High 
Court should have held “that the ans- 
wering respondents were placed in 
independent charge of the duties of 
Assistant Commissioner without con- 
ferring any right of benefit of promo- 
tion”. But, this submission does not 
appear to us to meet the objection 
that the point was not urged, when 
the petitions were argued before the 
High Court, that the petitioners were 
not entitled to the benefit of the Rules 
of 1959 on the ground that they were 
not promoted to the posts held by 
them in the service. It is a well recog- 
nised practice of this Court not to al- 
low new points to be raised for the 
first time in this Court particularly 
when they involve investigation of 
questions of fact. We, therefore, do 
not propose to deal with a controversy 
which does not arise for consideration 
before us. 


7. The question which remains 
for consideration by usisthe one relat- 
ing to the validity of a division into 
two classes of members of the same 
service, belonging to the same cadre, 
for purposes of a difference to be made 
in their promotional chances. Learned 
Counsel for the State has sought to 
justify this difference in promotional 
chances by a reference to differences 
in the historical backgrounds and 
to the practice of making the dis- 
tinction in promotional chances. 
The Mysore High Court had very 
rightly observed that neither a 
fortuitous artificial division in the 
past nor the unconstitutional practice 
of making an unjustifiable discrimina- 
tion in promotional chances of Gov- 
ernment servants belonging to what 
was really a single category, without 
any reference either to merit or senio- 
rity, or educational qualifications, 
justify the differences in 
promotional chances. We think that it 
had rightly declared the purported 
amendments in the rules of 1959, 
which sought to disintegrate a service 
which had been integrated, to be ul- 
tra vires. Such amendments made for 
the purpose of justifying the illegal 
promotions made, in the teeth of the 
protection conferred by Articles 14 
and 16 (1) of the Constitution of India 
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upon Indian Citizens in Government 
service, could not be upheld. 

8. The High Court rightly 
relied on State of Mysore v. Padmana-' 
bhacharya, AIR 1966 SC 602 to hold! 
that the power of making rules relat- 
ing to recruitment and conditions of 
service under the proviso to Art. 309 
could not be used to validate unconsti- 
tutional discrimination in promo- 
tional chances of Government servants 
who belong to the same category. It 
must be understood that Government 
servant whose case is considered for 
promotion but who fails to be select- 
ed on an application of just and rea~ 
sonable criteria, such as that found in 
the merit-cum-seniority rule found in 
the Rules of 1959, cannot complain of 
discrimination. But, what the peti- 
tioners had complained of and esta- 
blished was that their cases for pro- 
motion were not considered at all 
under these Rules on the false pre- 
mise that they belong to a class which 
disables them from obtaining equal 
consideration for promotion to the 
offices to which they considered them- 
selves entitled. The effect of the order 
of the Mysore High Court was only 
that cases of the petitioners, now res- 
pondents before us, will be considered, 
in accordance with Rules of 1959, in 
preparing the seniority list on merit- 
cum-seniority basis. All that the order 
of the High Court enjoins is that the 
petitioners before it must not be ig- 
nored simply on the assumption that 
the source of their initial recruitment 
debars the consideration of their 
merits for promotion. 

9. Learned Counsel for the 
State of Mysore had attempted to 
rely strongly on Ram Lal, Wadhwa 
v. State of Haryana, AIR 1972 SC 
1982 and S. G. Jaisinghani v. Union 
of India, (1967) 2 SCR 703=(AIR 1967 
SC 1427). In Ram Lal Wadhwa’s case 
(supra), the majority of learned Judges 
of this Court had reached the con- 
clusion that the historical and other 
special reasons existing, on the facts 
of that particular case, justified the 
difference made in promotional chan- 
ces of the teachers coming from two 
different sources. We think that Wa- 
dhwa’s case, AIR 1972 SC 1982 was 
decided on its own facts, the most 
important of which was that, after 
full consideration of the pros and cons 
of various alternatives before it, the 
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Government concerned had come to 
the conclusion that the provincialised 
cadre must be gradually and not sud- 
denly eliminated. In that case, there 
was no actual formal decision to in- 
tegrate the two branches as is the case 
before us. The rules before us leave no 
doubt whatsoever, as we have already 
pointed out, that a complete integra- 
tion of the service whose members 
came originally from two sources had 
been actually accomplished. That was 
not the position in Wadhwa’s case 
which could not, therefore, help the 
appellant. 


10. Similarly, Jaisinghani’s case 
(1967) 2 SCR 703=(AIR 1967 SC 1427) 
(supra) was also distinguishable, as it 
has been rightly distinguished by 
the Mysore High Court, on facts 
of that particular case. There quo- 
tas for promotion had been fix- 
ed by the Government in exer- 
cise of a statutory power on 
rational and reasonable criteria. In 
the case before us, the amendments in 
existing rules were sought to be made 
for the purpose of validating what, as 
the Mysore High Court had rightly 
held, were violations of Articles 14 
and 16 of the Constitution. 


11. Other cases mentioned by 
the Mysore High Court ie. State of 
Punjab v. Joginder Singh, AIR 1963 
SC 913 and K. M. Bakshi v. Union of 
India, 1965 Supp (2) SCR 169, also 
[show that inequality of opportunity 
of promotion, though not unconstitu- 
tional per se, must be justified on the 
strength of rational criteria correlated 
to the object for which the difference 
is made. In the case of Government 
servants, the object of such a dif- 
ference must be presumed to be a 
selection of the most competent from 

















In some cases, quotas may have to be 
fixed between what are different 
classes or sources for promotion on 
grounds of public policy. If, on the 
facts of a particular case, the classes 
to be considered are really different, 


the contrary, if the facts of a parti- 
cular case disclose no such rational 
distinction between members of what 
is found to be really a single class no 
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class distinctions can be made in 
selecting the best. Articles 14 and 16 
(1) of the Constitution must be held 
to be violated when members of one 
class are not even considered for pro- 
motion. The case before us falls, in 
our opinion, in the latter type of cases 
where the difference in promotional 
opportunities of those who were 
wrongly divided into two classes for 
this purpose only could not be justi- 
fied on any rational grounds. Learn- 
ed Counsel for the State was unable 
to indicate any such ground to us. 
We, therefore, think that the Mysore 
High Court rightly held that the im- 
pugned notifications were unconstitu- 
tional. 
12. Consequently, we dismiss 
these appeals with one set of costs. 


Appeals dismissed. 
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(From: Allahabad)* 
K. S. HEGDE, A. N. GROVER AND 
D. G. PALEKAR, JJ. 
Munshi Singh and others, Appel- 
Tants v. Union of India, Respondents. 
Civil Appeals Nos. 2356 of 1968, 
1139, 1140, 1475, 1476 and 1785 of 
1971 and 1888 of 1970, D/- 23-8-1972. 


Index Note:— Land Acquisition 
Act (1894), Ss. 5A and 4 (1) — Mere 
words in the notification under S. 
(1) that the land! is needed for “planned 
development of the area” are not suf- 
ficient to satisfy the requirements of 
law—Civ. Writ No. 662 of 1971 (?) D/- 
26-3-1968 (AIl), Reversed. 

Brief Note: —— The person inter- 
ested in the land proposed to be ac- 
quired must have an opportunity to 
submit his objections and that he can 
do only if the notification while men- 
tioning the public purpose gives some 
definite indication or particular of the 
said purpose which would enable the 
poron concerned to object effective- 


y. 

Where the notifications merely 
mentioned that the land was needed 
for “planned development ofthe area” 
and there was no proof that the in- 
terested persons were either aware of 


*(Civil Writ No. 662 of 1971, D/- 26-3- 
1968 (All) ) 
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or were shown the scheme or the mas- 
ter plan in respect of the planned 
development, it was held that the per- 
sons were unable to object effectively 
and therefore the acquisition proceed- 
ings were liable to be quashed. AIR 
1964 SC 1217, Rel. on. AIR 1966 SC 
1788 and AIR 1960 SC 1203, Distin- 
guished. Civ. Writ No. 662 of 1971 (2) 
D/- 26-3-1968 (Al); Reversed. 

(Paras 6, 9 and 10) 


Cases Referred: Chronological Paras 


AIR 1968 SC 1138=(1968) 3 SCR 

41, Udai Ram Sharma v. Union 

of India 2 
AIR 1966 SC 1593=(1966) 3 SCR 

557, State of Madhya Pradesh 

v. Vishnu Prasad Sharma 2 
AIR 1966 SC 1788=(1966) 3 SCR 

885, Arnold Rodricks v. State 

of Maharashtra 9 
AIR 1964 SC 1217=(1964) 3 SCR 

425, Nandeshwar Prasad v. The 

State of U. P. 
AIR 1960 SC 1203=(1961) 1 SCR 

128, Babu Barkya Thakur v. 

The State of Bombay 9 

The Judgment of tbe Court was 

delivered by 


GROVER, J.-— These appeals 
from the decision of the Allahabad 
High Court involve a common point 
and shall stand disposed of by this 
judgment. 

2. It is necessary to state the 
facts only in C. A. 1888 of 1970. The 
U. P. (Regulation of Building Opera- 
tions) Act, 1958 received the assent of 
the President on October 8, 1958. On 
December 10, 1958 a notification was 
issued by the U. P. Government de- 
claring Ghaziabad a regulated area 
under S. 3 of the aforesaid Act. In 
February 1959 the Controlling Autho- 
rity under S. 4 of the Regulation Act 
was constituted. On July 16, 1960 a 
notification was issued under S. 4 of 
the Land Acquisition Act by the State 
Government declaring its intention to 
acquire land measuring about 34,000 
acres in fifty villages of Ghaziabad 
for planned development of the area. 
On December 23, 1961 a notification 
was issued under Ss. 6 and 17 of the 
Acquisition Act in respect of an area 
of 19.75 acres. This was followed by 
successive piece-meal notifications on 
various dates in 1962 and 1963. On 
February 9, 1962 another notification 
was issued under S. 4 of the Acquisi- 
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tion Act modifying the earlier notifi- 
cation dated July 16, 1960. By this 
notification the proposed area from 
34,000 acres was reduced to 6158 acres. 
On July 4, 1962 the appellants made 
an application to the Special Land Ac- 
quisition Officer Ghaziabad for sup- 
plying a copy of the scheme of the 
planned development for which noti- 
fication under S. 4 had been issued to 
enable them to make representations 
at the hearing of the objections filed 
under S. 5A of the Acquisition Act. 
It was mentioned inter aliain that ap- 
plication that the Government had not 
published the scheme of the planned 
development and without a copy of 
the scheme for which the notification 
had been published “no forceful argu- 
ments could be submitted”. The Spe- ° 
cial Land Acquisition Officer made 
the following order on that applica- 
tion: 


“The scheme of the planned deve~ 
lopment is not necessary for a notifi- 
cation under S. 4 of the Act, as such, 
no such scheme‘ of the planned deve- 
lopment is available in this office”. i 
On September 4, 1962 the State Gov~ 
ernment sanctioned the Master Plan 
of Ghaziabad under the Regulation 
Act. On September 27, 1962 a writ 
petition was filed by the appellants in 
the High Court challenging the vali- 
dity of the aforesaid notifications. 
Several other writ petitions were also 
filed by other petitioners. On Decem- 
ber 10, 1965 a batch of 39 writ peti- 
tions including the appellant’s petition 
were allowed by the High Court and 
the notifications under Section 6 of the 
Acquisition Act were quashed on the 
ground of invalidity of piecemeal noti- 
fications. Another batch of writ peti- 
tions was similarly allowed quashing 
the notifications under Sec. 6 of the 
Acquisition Act on the same ground. 
On February 9, 1966 this court decided 
in State of Madhya Pradesh v. Vishnu 
Prasad Sharma, (1966) 3 SCR 557 = 
(AIR 1966 SC 1593) that piecemeal 
and successive notifications under S. 6 
of the Acquisition Act was not per- 
missible. On February 20, 1967 the 
President of India promulgated the 
Land Acquisition (Amendment and 
Validation) Ordinance No. 1 of 1967. 
The validity of this Ordinance apart 
from the legality of the notifications 
issued was challenged in the High 
Court by the appellants in February 
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1967. In April 1967 an Act was vassed 
on the same lines as the Ordinance. 
The provisions of the Act were also 
challenged before the High Court by 
necessary amendment in the writ peti- 
tions filed by the appellants. This 
Court in Udai Ram Sharma v. Union 
of India, (1968) 3 SCR 41=(AIR 1968 
SC 1138) upheld the validity of the 
Acquisition Amending Act of 1967. On 
March 26, 1968 the High Court dis- 
missed the writ petition of the appel- 
lants. In view of the judgment of this 
court the High Court repelled the 
contentions of the appellants impugn- 
ing the validity of the Acquisition 
Amendment Act 1967. Another point 
which was agitated before the High 
Court was that the notification under 
` S. 4 was too vague and afforded no 
adequate basis for the lodging of ob- 
jection under S. 5A of the Acquisition 
Act. Certain other points were raised 
which need not be mentioned. The 
High Court observed that all these 
points had been urged in the writ peti- 
tion No. 55 of 1963 which had been 
heard along with many other writ 
petitions by the Division Bench which, 
by its judgment dated December 24, 
1965, had negatived them. For the rea- 
sons mentioned inthat judgment these 
contentions were also repelled. 


3. Dr. L. M. Singhvi sought to 
raise a number of points before us but 
ultimately he confined his arguments 
mainly to one question. Reference has 
been made to the notification dated 
July 16, 1960 issued under S, 4 as also 
to subsequent notification dated Fe- 
bruary 9, 1962 amending the earlier 
notification. The earlier notification to 
the extent it is material is as follows: 


“In pursuance of the provisions of 
sub-section (1) of Section 4 of the 
Land Acquisition Act, 1894 (Act No.1 
of 1894), the Governor of U, P. is 
pleased to notify for general informa- 
tion that the land mentioned in the 
schedule is likely to be needed for a 
public purpose. 


2. Under Section 5-A of the said 
Act, any person interested in the land 
may, within thirty days after the issue 
of this notification, make an objection 
to the acquisition of the land for any 
Jand in the locality in writing to the 
Collector, Meerut, 


escacs ssoooe Seevse 


oe sens essees 


A.L R. 
For What purpose : For planned de- 
velopment of the area. 


Note: A plan of the land may be ins- 
pected in the office of Collector, 
Meerut.” 


In the writ petition a specific plea was 


taken in paras 35 (b) and 36 that no | 


proper, reasonable or effective oppor~ 
tunity was available to the appellants 
to file any objections under S. 5A of 
the Acquisition Act inasmuch as the 
notification gave no indication that 
different pieces of land would be ac- 
quired for different authorities in dif- 
ferent circumstances and for different 
purposes. According to para 36 the 
appellants did not get any effective or 
reasonable opportunity of objecting 
under S. 5A of the Acquisition Act 
inasmuch as the purpose shown was 
extremely vague and there was no 
definite scheme before the State Gov- 
ernment at the material time to show 
how the land would be developed and 
to what use it would be put. Para 33 
of the petition may also be noticed. it 
is stated therein that different notifi- 
cations published under S. 6 of the 
Acquisition Act from time to time 
clearly indicated that the. State Gov- 
ernment did not have any specific 
scheme of development at the time 
the notification under S. 4 was publi- 
shed, nor had it any idea as to whe- 
ther the land would be utilized by it 
or would be utilized for the purposes 
of U. P. State Industrial Corporation 
or the Improvement Trust, Ghaziabad. 
In the return which was filed nara $ 
contained the reply to para 33 and this 
is what was stated: 


“That the allegations made in 
paragraph 33 of the petition are deni- 








ed. The scheme for the planned deve~- | 
lopment of the area was there when | 


the notification under Section 4 of 


the Land Acquisition Act was issued , 


although the scheme at that stage had 
not been finalised in the details”. 


No reply is to be found in the return © 
to paragraphs 35 (b) and 36 of the | 
writ petition. We may also refer to - 


paragraph 14 of the petition in which 
the order of the Special Land Acqui- 
sition Officer was reproduced in res- 
pect of the applications filed by the 
appellants for supplying the copy of 

e scheme of the planned develop- 
ment. It is noteworthy that in the 
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-return nothing was said about this 
order. 

4. Dr. Singhvi has based his 
argument on the above significant 
facts. According to him the words in 
the notification, namely, “for planned 
development of the area” gave no in- 
dication whatsoever as to the precise 
purpose for which the land was 
required. Planned development could 
be of various kinds. It could be for 
residential, industrial or some similar 
purpose. Moreover for development of 
a particular area the Government may 
acquire the land itself and develop it 
or it may control the development of 
that area by making a scheme or a 
Master Plan. It is urged that the 
scheme of the Acquisition Act shows 
that public purpose for which the 
land is needed or is likely to be need- 
ed should be stated with sufficient 
particularity and in such a manner 
that aland owner should be able to file 
an objection under S. 5A. The whole 
object of S. 5A would be defeated if 
the public purpose is stated vaguely 
and without any indication of the 
nature of the ‘purpose for which the 
land is being or is intended to be 
acquired. 

5. It is necessary to examine 
the scheme of the Acquisition Act. This 
Act was enacted toamendthe law for 
the acquisition of land for public pur- 
pose and for companies. The expression 
“public purpose” is defined by S. 3 
(. By the Land Acquisition (U. P. 
Amendment) Act 1954, S. 3 was amen- 
ded and for clause (f) in the Central 
Act the following clause was substi- 
tuted: 

“(f) the expression “public pur- 
pose” includes provision for or in con- 
ir with — 


Connevesooseseosese 


(i) the laying out of village sites, 
townships or the extension, planned 
development or improvement of exist- 
ing village sites or ee 

(LL) cone sucsescsasseee 
Section 4 (1) provides “for a notifica- 
tion to be issued and public notice of 
the same to be given whenever it ap- 
pears to the appropriate Government 
that land in any locality is needed or 
is likely to be needed for any public 
purpose. Sub-s. (2) is in these terms: 

*4 (2) “Thereupon it shall be law- 
ful for any officer, either generally 
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or specially authorised by such Gov- 
ernment in this behalf, and for his 


servants and workmen, — 


to enter upon and survey and take 
levels of any land in such locality; 


to dig or bore into the sub-soil; 

to do all other acts necessary to ascer- 
tain whether the land is adapted for 
such purpose; to set out the boundaries 
of the land proposed to be taken and 
the intended line of the work (if any) 
proposed to be made thereon. 


to mark such levels, boundaries and 
line by placing marks and cutting 
trenches; 

and, where otherwise the survey can- 
not be completed and the levels taken 
and the boundaries and line marked, 
to cut down and clear away any part 
of any standing crop, fence or jungle. ¢ 
Provided that...........008: 


Sub-sections (1) and (2) of S. 5A be- 
ing material for purposes of the pre- 
sent appeal may be set out in ex- 
tenso: 

“(1) Any person interested in any 
land which has been notified under 
Section 4, sub-s, (1), as being needed 
or likely to be needed for a public 
purpose or for a Company may, 
within thirty days after the issue of 
the notification, object to the acqui- 
sition of the land or of any land in 
the locality, as the case may be. 

(2) Every objection under 
section (1) shall be made to the Col- 
lector in writing, and the Collector 
shall give the objector an opportunity 
of being heard either in person or by 
pleader and shall, after hearing all 
such objections and after making such 
further enquiry, if any, as he thinks 
necessary either make a report in res- 
pect of the land which has been noti- 
fied under Section 4, sub-section (1) 
or make different reports in respect 
of different parcels of such land to 
the appropriate Government, contain- 
ing his recommendations on the objec- 
tions, together with the record of the 
proceedings held by him, for the deci- 
sion of that Government. The decision 
of the appropriate Government on 
the objection shall be final.” 
Section 6 (1) says, inter alia, that when 
the appropriate Government is satis- 
fied, after considering the report made 
under S. 5A (2) that any particular 
land is needed for a public purpose or 
for a company a declaration shall be 


sub- ` 
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made to that effect by the authority 
mentioned therein. According to sub- 
sec. (3) such a declaration shall be 
conclusive evidence that the land is 
needed for a public purpose. or for a 
company as the case may be. After 
the declaration under S. 6 the Collec- 
tor has to take orders for acquisition 
under S. 7. Section 8 provides for land 
to be marked out, measured and plan- 
ned and Section 9 for notices to per- 
sons interested. Section 11 deals with 
inquiry into measurements, value and 
claims and the award by the Collec- 
tor. It is not necessary to refer to any 
other provision. 

6. It is apparent from sub-sec- 
tion (2) that the public purpose which 
has to be stated in sub-see. (1) of Sec- 
tion 4 has to be particularised because 
unless that is done the various mat- 
ters which are mentioned in sub-sec- 
tion~(2) cannot be carried out; for in- 
stance, the officer concerned or his 
servants and workmen cannot do any 
act necessary to ascertain whether it 
is suitable for the purpose for which 
it is being acquired. If the public pur- 
pose stated in S. 4 (1) is planned 
development of the area without any- 
thing more it is extremely difficult to 
comprehend how all the matters set 
out in sub-sec. (2) can be carried out 
by the officer specially authorised in 
this behalf and by his servants and 


- (workmen. 


T Section 5A embodies a very 
just and wholesome principle that a 
person whose property is being or is 
_intended to be acquired should have 
a proper and reasonable opportunity 
of persuading the authorities concern- 
ed that acquisition of the property be- 
longing to that person should not be 
made. We may refer to the observa- 
tion of this court in Nandeshwar Pra- 
sad v. The State of U. P., (1964) 3 
SCR 425=(AIR 1964 SC 1217) that 
the right to file objections under Sec- 
tion 5A is a substantial right when a 
person’s property is being threatened 
with acquisition and that right cannot 
be taken away as if by a side wind. 
Sub-section (2) of S. 5A makes it obli- 
gatory on the Collector to give an 
objector an opportunity of being 
heard. After hearing all objections and 
making further inquiry he is to make 
a report to the appropriate Govern- 
ment containing his recommendation 
on the objections. The decision of 


A.I. RB. 


the appropriate Government on the 
objections is then final. The declara- 
tion under S. 6 has to be made after 
the appropriate Government is satis- 
fied, on a consideration of the report, 
if any, made by the Collector under 
S. 5A (2). The legislature has, there- 
fore. made complete provisions for 
the persons interested to file objec- 
tions against the proposed acquisition 
and for the disposal of their objec- 
tions. It is only in cases of urgency 
that special powers have been con- 
ferred on the appropriate Government 
to dispense with the provisions of Sec- 
tion 5A: (See S. 17 (4) of the Acqui- 
sition Act). 


8. As already noticed, in the 
notifications under S. 4 all that was 
stated was that the land was required 
for “planned development of the area”, 
There was no indication whatsoever 
whether the development was to be 
of residential and building sites or of 
commercial and industrial plots nor 
was it possible for any one interested 
in the land sought to be acquired to 
find out what kind of planned develop- 
ment was under contemplation ie. 
whether the land would be acquired 
and the development made by the 
Government or whether the owners of 
properties would be required to deve- 
lop a particular area in a specified 
way. If the Master Plan which came 
to be sanctioned on September 4, 1962 
had been available for inspection by 
the persons interested in filing objec- 
tiors or even if the knowledge of its 
existence on the part of the appellants 
had been satisfactorily proved the 
position may have been different. In 
that situation the appellants could not 
claim that they were unable to file 
objections owing to the lack of any 
indication in the notification ‘under 
S. 4 of the nature of development for 
which the area was being requisition- 
ed. On behalf of the State it has been 
pointed out that the appellants had 
themselves filed a copy of the Master 
Plan which was sanctioned on Sept- 
ember 4, 1962 and that it was a mat- 
ter of common knowledge that the 
Master Plan was under preparation. 
The details relating to the Master 
Plan and the Plan itself had been 
published in the local newspapers and 
the appellants could have easily dis- 
covered what the proposed scheme was 
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with regard to the development of the 
area in which they were interested. 
In view of the peculiar circumstances 
of these cases we gave an opportunity 
to the State to apply for amending 
of its return, since nothing had been 
said about these matters therein and 
to produce additional evidence in sup- 
port of its allegations, Such a petition 
was filed and certain documents were 
sought to be placed on the record. 
After a careful consideration of the 
petition for amendment and the evi- 
dence sought to be adduced we dis- 
missed the prayer for amendment: as 
well as for production of additional 
evidence as we were not satisfied 
that the documents sought to be pro- 
duced were either relevant or were 
required to enable this court to pro- 
nounce judgment, 


o D Learned counsel for the 
State next contended that the pro- 
posed acquisition was in pursuance of 
the activity under the Regulation Act. 
Moreover planned development is one 
of the public purposes as defined in 
S. 3 (f) as amended by the U. P. 
Amending Act 1954, Mere mention of 
such a public purpose was sufficient 
to satisfy the requirements of law. 
Reliance has been placed on a deci- 
sion of this court in Arnold Rodricks 
v. State of Maharashtra, (1966) 3 SCR 
885=(AIR 1966 SC 1788) in which in 
the notification under S. 4 it was 
stated that the land was needed “for 
a public purpose, viz. for develop- 
ment and utilisation of the said lands 
as an industrial and residential area”. 
It was said that the purpose specified 
was a public purpose within the Ac- 
quisition Act: The points which arose 
for determination in that case were 
entirely different. At any rate, the 
public purpose was stated with suffi- 
cient particularity, namely, for deve- 
lopment and utilisation of the Iand as 
an industrial and residential area. 
Once it was stated that the land will 
be utilised for the aforesaid purpose 
the persons interested could certainly 
object effectively. But the mere words, 
as are to be found in the notifications 
here “planned development of the 
area” were wholly insufficient and 
conveyed no idea as to the specifie 
purpose for which the lands were to 
be utilised. It must be remembered 
that the Acquisition Act is silent as 
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to the nature of objections that could 
be raised. In some of the States exe- 
cutive instructions have been issued 
or rules have been framed which indi- 
cate the classes of objections which 
are contemplated. In Madras the 
classes of objections that the Collec- 
tor’s inquiry should specifically deal 
with are the following: 


(a) that the purpose for which 
the land is acquired is not a public 
purpose; 

(b) that the land notified is not 
the best adapted to the purpose in- 
tended or that its area is greater than 
is Actually required for the purpose, 
ani 

(c) that the acquisition of the 
land or any land in the locality is not 
desirable or expedient. 


In Babu Barkya Thakur v. The State 
of Bombay, (1961) 1 SCR 128=(AIR 
1960 SC 1203) it was stated in the 
notification under S. 4 (1) that the 
land was likely to be needed for pur- 
poses of a company which was named. 
A, challenge was made against the 
validity of that notification on the 
ground that it was not stated that the 
land was required for a public pur- 
pose. It was laid down that where the 
land was required for a company the 
requirement of the law would be suf- 
ficiently met if the appropriate Gov- 
ernment was Satisfied on a report 
under Section 5A (2) or by an inquiry 
under Section 40 that the purpose of 
the acquisition was the same as con- 
templated by Section 40 of the Act. 
This court said that the purpose of 
the notification under Section 4 was 
to carry out a preliminary investiga- 
tion with a view to find out after the 
necessary survey and taking of levels 
and, if necessary, digging or boring 
into the sub-soil whether the land was 
adapted for the purposes for which it 
was sought to be acquired. It was only 
under Section 6 that a firm declara- 
tion had to be made by the Govern- 
ment that land with proper descrip- 
tion and area was needed for a public 
purpose or a company. Hence it was 
not correct to say that any defect in 
the notification under Section 4 was 
fatal to the validity of the proceedings 
particularly when the acquisition was 
for a company. We are unable to 
accede to the suggestion on. behalf of 
the State that the observations 
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made in this decision can be of any 
avail to it in the present cases. The 
question which we are called upon 
to decide is of an entirely different 
nature. It relates to the notification 
under Section 4 in the light of S. 5A 
with a view to giving full effect to 
that section and not simply wiping it 
out. We need only point out that the 
Acquisition Act did not originally pro- 
vide for filing or hearing of objections 
to the proposed acquisition. It was 
only by the Amending Act 38 of 1923 
which came into force on January 1, 
1924 that S. 5A was inserted in the 
Acquisition Act. Up to that time the 
view was that the wishes of the 
owners of the land were wholly ir< 
relevant but after the insertion of Sec- 
tion 5A the position has completely 
changed and it cannot be said that 
the owner’s wishes are not relevant 
and that he does not need an opportu- 
nity to file his objections. To take 
such a view would render S. 5A otios. 
If it has any purpose and if it has to 
be given its full effect the person in- 
terested in the land proposed to be 
acquired must have an opportunity to 
submit his objections and that he can 
only if the notification under S. 4 (1) 
while mentioning the public purpose 
gives some definite indication or par- 
ticulars of the said purpose which 
would enable the persons concerned 
to object effectively if so desired. In 
the absence of such specifie or parti- 
cular purpose being stated the objec- 
tor cannot file any proper or cogent 
objections under S. 5A which he has 
a right to do under that provision. 
We would accordingly hold that owing 
to the vagueness and indefiniteness of 
the public purpose stated in the noti- 
fications under S. 4 (1) and in the ab- 
sence of any proof that the appellants 
were either aware of or were shown 
the scheme or the Master Plan in res- 
pect of the planned development of 
the area in question the appellants 
were wholly unable to object effec- 
tively and exercise their right under 
S. 5A of the Acquisition Act. 


10. For the reasons given above 
these appeals must succeed and are 
hereby allowed. The entire aequisi- 
tion proceedings in respect of the lands 
of the appellants in all the appeals are 
hereby quashed. In matters of i 
nature we would have taken due 
notice of laches on the part of the ap- 
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pellants while granting the above relief 
but we are satisfied that so far as the 
present appellants are concerned they 
have not been guilty of laches, delay 
or acquiescence at any stage. The ap- 
pellants shall be entitled to costs in 
this court. C. M. Petition No. 6852 of 
1971 is disposed of by observing that 
it will be open to the party to file a 
suit for damages, if any, if so advised. 

Appeals allowed. 
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A. ALAGIRISWAML I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


Civil Appeals Nos. 675-681 of 
1967: Hindustan Lever Ltd. Appellants 
v. Ram Mohan Ray and others, Res- 
pondents, and Civil Appeal No. 1759 
of 1971: The Workmen, Appellants v. 
Hindustan Lever Ltd. Respondents, 

Civil Appeals Nos. 675-681 of 
1967, and 1759 of 1971, D/- 7-3-1973. 


Index Note: — (A) Industrial Dis- 
putes Act, Schedule IV Item 10 


Applicability — Retrenchment of 
workmen is essential, (X-Ref: Sec- 
tion 2 (00) ). (Para 7) 


Brief Note: — (A) Rationalisation 
or standardisation or improvement of 
plant or technique by itself would not 
fall under Item 10 of Schedule IV un- 
less it is likely to lead to retrenchment 
of workmen. Retrenchment contem- 
plated under the Item is retrenchment 
as defined in S. 2 (00) of the Act. 

: (Para 7) 

Index Note: — (8) Industrial Dis- 
putes Act, Sch. IV Item.10 — Stan- 
dardisation — It is not limited to 
wages only. (Para 7) 

Brief Note: — (B) Standardisa- 
tion as contemplated by Item 10 of 
Sch. IV is not limited to standardisa- 
tion of wages only. It may be stan- 
dardisation of workload, or product or 
working hours or leave privileges. 
AIR 1961 SC 647, Followed. 

(Para 7) 

Index Note: — (C) Industrial Dis- 
putes Act, Sch. IV Item 11 — Appii- 
cability — Workmen must be adver- 
sely affected. (X-Ref: Sch. IV Item 8). 

(Para 8) 
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Brief Note: —- (C) For application 
of Item 11 of Sch. IV, workmen need 
not prove actual increase in workload. 


However they must show that the 


change has adversely affected the 
workmen as the word “affected” in 
S. 9A only means “adversely affect- 
ed”. Same consideration applies to 
change in usage under Item. 8. 
(Para 8) 
Index Note: — (D) Industrial Dis- 
putes Act, S. 9A — Condition of ser- 
vice — Proof, (Para 11) 


Brief Note: — (D) Whether any: 


particular practice or allowance or 
concession had become a condition of 
service would always depend upon 
the facts and circumstances of each 
case. (Case law discussed). (Para 11) 
Index Note: — (E) Industrial Dis- 
putes Act, S. 33-A — Non-payment of 
wages amounts to alteration in condi- 
tion of service. (X-Ref: S. 330C). 
(Paras 13, 14) 
Brief Note: — (E) Where the 
workers who daily offered to work 
under the old scheme and were justi- 
fied in not working under the new 
scheme as it amounted to alteration 
in conditions of service were refused 
wages, their application under S. 33A 
was competent. Refusal to pay wages 
being continuous and not solitary 
S. 33C was not attracted. 
(Paras 13, 14) 
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The Judgment of the Court was 
delivered by 

ALAGIRISWAMI, J..— The first 
batch of appeals are by the Hindus- 
than Lever Ltd. (hereinafter called the 
Employer) and Civil Appeal No. 1759 
of 1971 is by the Mazdoor Sabha of 
the workers of the same employer in 
its Calcutta Branch. 

2. The Calcutta Branch was 
concerned only with marketing. From 
the year 1956 at least, if not earlier, 
the company’s marketing organisation 
was in three divisions, the Soaps Divi- 
sion, the Foods Division and the Toilet 
Preparations Division. From 6-9-66 the 
Company reorganised this marketing 
organisation into two divisions, the 
Main Lines Division and the speciality 
Lines Division. On 30-9-66 the Gov- 
ernment of West Bengal referred to 
the Third Industrial Tribunal the fol- 
lowing question for adjudication: 

“Is the human rationalisation as a 
measure of economic reorganisation of 
the Company reflected through job- 
integration that have either been ef- 
fected or proposed to be effected jus- 
tified? To what relief, if any, are the 
workmen entitled?” 


Pending adjudication of this issue 
seven workers filed applications under 
Section 33A of the Industrial Disputes 
Act before the same Tribunal alleg- 
ing that during the pendency of the 
adjudication their service conditions 
had been changed adversely and their 
salary for the month of October 1966 
had not been paid. The Tribunal heid 
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in favour of the workers and passed 
its award on 23-3-1967. By special 
leave granted by this Court the em- 
ployer has filed the above 7 appeals. 
The main reference was finally dis- 
posed of on 11-8-69 by the same Tri- 
bunal holding in favour of the em- 
ployer and the workers have, there- 
fore, filed Civil Appeal No. 1759 of 
rate by special leave granted by this 
urt. 


3. It should be mentioned that 
the Presiding Officer of the Industrial 
Tribunal was different in the two 
cases but the different conclusions ar- 
‘rived at by the two Presiding Officers 
were not due to the accident of dif- 
ference in personnel. There was avast 
mass of evidence let in by the em- 
ployer in the main reference on a con- 
sideration of which the Tribunal held 
in favour of the employer. On the 
other hand the evidence in the appli- 
cations, filed under Section 33A of the 
Industrial Disputes Act, let in by the 
employer was meagre and the Tribu- 
nal came to the conclusion on the 
material available before it that the 
conditions of work of workers had 
been changed to their prejudice, that 
the reorganisation was likely to lead 
to retrenchment and that the matter 
thus fell under Item 10 of Schedule IV 
of the Industrial Disputes Act. The 
evidence given in the main reference 
not being part of the evidence in these 
7 cases it is not open to this Court to 
take it into consideration in deciding 
these 7-appeals. On an exhaustive 
consideration of the material in both 
the awards we have come to the con- 
clusion that both the awards should 
be upheld. 


4, Though the decision in the 
appeals by the ‘management is based 
on the finding of the Tribunal that 
the conditions of work had been 
changed to the disadvantage of the 
workers, and the decision in the ap- 
peal filed by the workers is in effect 
that the conditions have not been so 
changed, that is due to the evidence 
available in the two cases. Mr. Tar- 
kunde appearing on behalf of the 
workers in the appeal filed by them 
in C. A. No. 1759 of 1971 in effect in- 
vited us to re-assess the evidence in 
that case. His whole point was that 
_ the reorganisation effected by the 

management in September 1966 was 
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one which attracted items 8, 10 and 
11 of the IVth Schedule to the Indus- 
trial Disputes Act and as such a notice 


‘in accordance with Rule 34 of the 


West Bengal Industrial Disputes Rules 
and Form (E) appended to those rules, 
under Section 9A of that Act was 
necessary. He was at pains to establish 
this proposition lest it should affect 
the workers in the other 7 appeals 
filed by the employer. 

5. This Court in considering a 
matter under Article 136 does not 
ordinarily re-assess the evidence on 
the basis of which the Tribunal came 
to its conclusions. It will interfere 
with the findings of facts by the Tri- 
bunal only if it is unsupported by any 
evidence or is wholly perverse. It will 
not interfere with findings of the facts 
if two views are possible as to the 
conclusions to be arrived at on the 
basis of the evidence even though the 
conclusions arrived at by the Tribunal 
might not commend itself to this 
Court. Mr. Tarkunde even indicated 
that he was not very much interested 
in the success of the appeal of the 
workers in the sense that he wanted 
the scheme of reorganisation intro- 
duced by the employer to be dropped. 
According to him the employer had 
the right to reorganise his business 
subject only to his compliance with 
the provisions of Section 9A of the 
Industrial Disputes Act, which accord- 
ing to him has not been done in this 


case. He wanted to establish this pro- 


position only for laying a foundation 
for the argument that when after the 
introduction of the reorganisation by 
the employer the workers refused to 
work except on the basis of the pre- 
vious system of working, they were 
perfectly within their rights and it 
was, therefore, illegal for the manage- 
ment to have refused to pay them 
their salary and that this was an al- 
teration of the conditions of their 
service during the pendency of an 
adjudication of an industrial dispute 
before the Industrial Tribunal. But in 
the view we are taking regarding the 
correctness of the award of the Indus- 
trial Tribunal on the applications of 
the workers under Section 33A the 
workers would probably have ‘no grie- 
vance. 

6. We shall first of all deal 
with the appeal by the workers. Two 
points were raised by Mr. Tarkunde: 
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1. that it was necessary to give 
notice under Section 9A and wait for 
21- days before implementing the 
scheme of reorganisation. and 

2. as notice was necessary, the 
scheme cannot be said to be justified 
when it was implemented. 

As regards non-payment of wages, as 
subsidiary points, he raised the ques- 
tions: 

1. the workmen were justified in 
refusing to work under the new 
scheme, and 

2. the non-payment of wages 
amounted in the circumstances of the 
case to an alteration in the conditions 
of service to the prejudice of workers. 
These two are really questions which 
arise in the appeals filed by the em= 
ployer and not in this appeal. Accord- 
ing to Mr. Tarkunde the very fact that 
three Divisions were sought to be re- 
duced to two would show that it would 
increase the workload on the work- 
men and result in retrenchment. We 
do not think that the matter could be 
disposed of on such a priori considera- 
tion. His grievance also was that the 
employer had agreed to consult the 
workers but did not do so. He also 
urged that three godowns which previ- 
ously existed were reduced to two go- 
downs and that proved a greater bur- 
den on the Godown Keeper. He fur- 
ther urged that the Journey Cycles, 
ie. the period during which salesmen 
were expected to be on tour contact- 
ing the various dealers were increas- 
ed from 4 weeks to 6 1/2 weeks and 
that this also proved a greater burden 
on the salesmen. He urged that the 
Sabha had a reasonable apprehension 
that there will be retrenchment if the 
61/2 week cycles were introduced. 
But he conceded that this was avoid- 
ed in actual working. As already men- 
tioned earlier, he contended that the 
Sabha has now no objection to the 
present arrangement but the employer 
contends that conditions are very un- 
stable and they now have 3 and even 
4 divisions. According to him the re- 
organisation is either a change in 
usage falling under item 8 of IVth 
Schedule to the Act or rationalisation 
falling under item 10 or increase or 
reduction in the number of persons 
employed in any department not oc- 
casioned by circumstances over which’ 
the employer has no control -falling 
under item 11, According to him the | 
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workers having been accustomed to 
working under 3 divisions, reorganisa- 
tion into 2 divisions amounted to a 
change in usage. 

7. He also urged that rationa- 
lisation and standardisation per se 
would fall under item 10 even if they 
were not likely to lead to retrench- 
ment of workmen and only improve- 
ment of plant or technique would 
require that they should lead to re- 
trenchment of workmen in order to 
fall under item 10. A further submis- 
sion of his was that standardisation 
merely meant standardisation of wa- 
ges. We are not able to accept this 
argument. It appears to us that the 
arrangement of words and phrases in 
that item shows that only rationalisa- 
tion or standardisation or improve- 
ment of plant or technique, which is 
likely to lead to retrenchment of 
workmen would fall under that item. 
In other words, rationalisation or 
standardisation by itself would not 
fall under item 10 unless it is likely 
to lead to retrenchment of workmen. 
The reference to rationalisation at 
page 257 of the report of the Labour 
Commission and the reference to 
standardisation of wages in it are’ not 
very helpful in this connection. Stan- 
dardisation can be of anything, not 
necessarily of wages. It may be stan- 
dardisation of workload, standardisa- 
tion of product, standardisation of 
working hours or standardisation of 
leave privileges. Indeed in one deci- 
sion in Alembic Chemical Works Co. 
Ltd. v. Workmen, (1961) 3 SCR 297= 
(ATR 1961 SC 647) there is reference 
to standardisation of conditions of ser- 
vice, standardisation of hours of work, 
wage structure. That case itself was 
concerned with standardisation of 
leave. The whole question whether 
this reorganisation falls under item 10 
depends upon whether it was likely 
to lead to retrenchment of workmen. 
On this question, as already indicated, 
the twoTribunals have arrived at two 
different conclusions. But as already 
indicated, it depended upon the evi- 
dence in each case. It is not disputed 
that the reorganisation has not result- 

in any retrenchment. Moreover, 
during the course of rather prolonged 
negotiations between the parties the 
employer made it abundantly clear 
again and again that no body would 
be retrenched. It was clearly made 
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part and parcel of the scheme of re- 
organisation. Hindustan Lever Lid. 
being a large organisation covering 
the whole of the country there was no 
difficulty about giving effect to this 
reorganisation scheme without re- 
trenching anybody. It was, however, 
urged on behalf of the workers that 
there have been a number of volun- 
tarily induced retirements and that 
many posts were not filled after the 
holders of these posts had retired or 
left. We are of opinion that the re- 
trenchment contemplated under item 
10 is retrenchment as defined in 
clause (00) of Section 2 where 
it is defined as the termination by the 
employer of the service of a workmen 
for any reason whatsoever, otherwise 
than as a punishment inflicted by way 
of disciplinary action, but does not 
include voluntary retirement of the 
workmen. The workers cannot, there- 
fore, make a grievance of the voluntary 
retirement and non-filling of vacan- 
cies and try to bring it under item 10. 


8. As regards, item 11 it was 
urged that as one department out of 
three has been abolished, this item 
applies. Though to bring the matter 
under this item the workmen are not 
required to show that there is increase 
in the workload, it must be remember- 
ed that the 4th Schedule relates to 
conditions of service for change of 
which notice is to be given and Sec- 
tion 9A requires the employer to give 
notice under that section to the work- 
men likely to be affected by such 
change. The word ‘affected’ in the 
circumstances could only refer to the 
workers being adversely effected and 
unless it could be shown that the abo- 
lition of one department has adverse- 
ly effected the workers it cannot be 
brought under item 11. The same con- 
sideration applies to the question of 
change in usage under item 8. Let us, 
therefore, see what was the scheme of 
reorganisation to which the workers 
took exception. 


9. There can be no dispute 
that the employer has got the right to 
organise his work in the manner he 
pleases as was held in Parry & Com- 
pany’s case (1970) 2 Lab LJ 429 = 
(AIR 1970 SC 1334). As we have point- 
ed out earlier there was extensive and 
prolonged consultation between the 
parties. The real grievance of the 
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workers seems to be that the reorga- 
nisation of the working did not have 
their approval. Before the Tribunal 
the objection of the Sabha to the Com- 
pany’s scheme of reorganisation was 
that it was a condition of service of 
every employee to work for only one 
division at a time after amalgamation 
of the three companies and for only 
one company prior to amalgamation. 
But the conditions in the letters of ap- 
pointment of every worker in the 
company show the contrary. The Tri- 
bunal also found that the Salesmen of 
the company did in fact handle pro- 
ducts of more than one division at a 
time in the course of joint selling 
operation since 1960. It was admitted 
that they also did it in the course of 
integrated selling in Assam since 1964 
but that is said to be because that 
was done on an experimental basis. It 
was admitted that there are many em- 
ployees in different departments of 
the company who by virtue of their 
jobs cannot be attached to any one 
division. The Tribunal, therefore, held 
on the basis of oral as well as docu- 
mentary evidence that the contention 
of the workers that it was a condition 
of service of every employee to work 
for only one division at a time was 
not established. It is in evidence that 
the company on occasions transferred 
products from one group to the other 
group to meet the business exigencies 
of the company. After referring to 
such instances the Tribunal has held 
that in certain cases a system of joint 
selling of products of the three divi- 
sions by the same salesmen through 
Sales Vans in several markets in India 
was adopted. According to the em- 
ployer if the three divisional set up 
had been continued, it would have ad- 
versely affected the business of the 
company and kept a large number of 
salesmen of the Foods Division only 
partly occupied and the company 
could have had no option but to re- 
trench some number of salesmen 
working in the Foods Division. It, 
therefore, effected the reorganisation 
to meet the challenge of change in 
marketing conditions. ` 


19. The scheme of reorganisa- 
tion in this case was: Firstly, as a 
result of the regrouping of the pro- 
ducts from the three divisions into two 
lines, the sales management staff of 
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the company was redeployed on a 
geographical basis instead of product 
group basis. Secondly, the employer 
reorganised its trade outlets so that 
Re-Distribution Stockists would han- 
dle all the products of the company 
rather than the products of any parti- 
cular division. Thirdly, the entire 
Sales force was redeployed over two 
product groups, ie. Main Lines and 


| Speciality Lines. The Tribunal follow- 


ing the decision of this Court in Parry 
& Co. case, (1961) 2 Lab LJ 429 = 
(AIR 1970 SC 1334) held that the em- 
ployer has the right to decide the staff 
complement and to fill only such jobs 
as continued to exist and not automa- 
tically replace every individual. The 
Tribunal has gone elaborately into the 
question of workload and come to the 
conclusion that there is no increase in 
the workload. We have already referr- 
ed to the question of journey cycles. 
We see no reason to differ from the 
finding of the Tribunal that there has 
been no change in usage adversely 
affecting the workers, and that as 
there has been no retrenchment item 
10 of Schedule IV is not attracted nor 
is item 11. 

11. It is hardly necessary to 
refer to the various decisions which 
were cited before us as to what would 
constitute conditions of service the 
change of which would require notice 
under Section 9A of the Act. In 
Dharangadhara Chemical Works Ltd. 
v. Kanju Kalu, (1955) 1 Lab LJ 316 
(LAT) the Labour Appellate Tri- 
bunal of India held that the increase 
in the weight of bags to be carried 
from 1 ewtto11/2 cwt wasa change 
in the workload and the company was 
bound to pay wages as the workmen 
were willing`to work but did not 
work on account of the unreasonable 
attitude adopted by the management. 
In Chandramalai Estate v. Its Work- 
men, (1960) 2 Lab LJ 243=(AIR 1960 
SC 902) the payment of cumbly al- 
lowance was held to have become a 
condition of service. In The Graham 
Trading Co. (India) Ltd. v. Its Work- 
men, (1960) 1 SCR 107=(AIR 1959 
SC 1151) it was held that the work- 
men were not entitled to Puja bonus 
as an implied term of employment. In 
Workmen of Hindustan Shipyard Ltd. 
v. Industrial Tribunal (1961) 2 Lab LJ 
526 (Andh Pra) in the matter of with- 
drawal of concession of coming late by 
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half an hour (than the usual hour), it 
was held that the finding of the Indus- 
trial Tribunal that Section 9A did not 
apply to the case did not call for in- 
terference. But the decision proceed- 
ed on the basis that the Court will not 
interfere in its jurisdiction unless 
there was any manifest injustice. In 
McLeod & Co. v. Its Workmen, (1964) 
1 Lab LJ 386=(AIR 1964 SC 1449) 
the provision for tiffin was held to be 
an amenity to which the employees 


“were entitled, and the provision of 


cash allowance in lieu of free tiffin 
directed to be made by the industrial 
tribunal could not be considered to be 
erroneous in law. In Indian Overseas 
Bank v. Their Workmen, (1967-68) 33 
FJR 457 (SC) “key allowance” was 
treated as a term and condition of ser- 
vice. In Indian Oxygen Ltd. v. Uday- 
nath Singh, (1970) 2 Lab LJ 413 (SC) 
withdrawal by the management of the 
supply of one empty drum at a time 
at reasonable intervals was held not 
to contravene sections 9A and 33. In 
Oil & Natural Gas Commission v. 
Their Workmen, 42 FJR 551=(1973 
Lab IC 233) (SC) where there was 
nothing to show that it was a condi- 
tion of service that a workman should 
work for 61/2 hours only, no notice of 
change was held to be required under 
Section 9A for fixing the hours of 
work at eight. In Tata Iron & Steel 
Co. v. Workmen, AIR 1972 SC 1917 
change in weekly days of rest from 
Sunday to some other day was held 
to require notice. A close scrutiny of the 
various decisions would show that whe- 
ther any particular practice or allow- 
ance or concession had become a con- 
dition of service would always depend 
upon the facts and circumstances of 
each case and no rule applicable to all 
cases could be culled out from these 
decisions. In the face of the elaborate 
consideration of the evidence and 
findings made by the Tribunal we are 
unable to hold that there has been any 
change in the terms and conditions of 
service of the workers in this case to 
their detriment. It follows, therefore, 
that Section 9A is not attracted. It is, 
therefore, unnecessary to consider the 
question whether the argument ad- 
vanced by Shri Gupte on behalf of 
the employer that in view of the very 
prolonged and detailed discussions 
that went on between the parties there 
was a substantial compliance with 


. 1162 S. C. [Prs, 11-13] Hindustan Lever Lid. v. R. M. Ray 


provisions of Section 9A and the mere 
fact that a formal notice was not 
given under Section 9A would not 
a the reorganisation scheme not 
valid, 


12. In the applications filed 
by the workers the Tribunal was cons- 
cious of the employer’s right to re- 
organise his business in any fashion 
he likes for purposes of economy or 
convenience and that nobody is en- 
titled to tell him how he should ` con- 
duct his business. But it was of the 
opinion that this right of the employer 


is subject to the limitations contained ` 


in Section 9A. It specifically consider- 
ed the applicability of item 10 of the 
Fourth Schedule to the Act and rely- 
ing upon the decision in North Brooke 
Jute Co. Ltd. (1960) 3 SCR 364 = 
(AIR 1960 SC 879) held that no 
scheme of rationalisation could be 
given effect to if it was not preceded 
by a notice under Section 9A. It did 
not consider it necessary to give a 
final decision regarding the legality or 
otherwise of the scheme introduced by 
the company. But it considered whether 
the workers’ refusal to work under 
the new scheme was justified. On the 
evidence it held that the Union had 
the apprehension that the proposed re- 
organisation would result in some 
members of the staff becoming sur- 
plus, and that this apprehension was 
not without justification, and that the 
apprehension became true when the 
reorganisation was actually introduc- 
ed. It also held that the workload of 
the various applicants increased as a 
result of the reorganisation. It, there- 
fore, held that workers were within 
their legitimate right to refuse to do 
the work under the new scheme as no 
notice has been given under item 9A. 
It held that however laudable the ob- 
ject of the reorganisation may be, it 
cannot be doubted for a moment on 
the evidence on record that the scheme 
has seriously prejudiced the workers. 
It, therefore, directed the employer to 
pay all the workers their wages for 
October 1966. 


13. Mr. Gupte appearing for 
the employer contended relying on 
the decision in the case of North Brook 
Jute Co. Ltd. v. Their Workmen, 
(1960) 3 SCR 364=(AIR 1960 SC 879) 
(supra) that the alteration of the 
conditions of service in this case, even 
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if it should be held that non-payment | 
of wages amounted to alteration of 
conditions of service, was made not 
when a reference under Section 10 
was pending but that the reference it- 
self having been made after the re- 
organisation, no application could be 
made under Section 33A. Technically 
no doubt this contention is correct be- 
cause the scheme was introduced on 
the 5th or 6th of September and the 
reference was made on 30th of Sept- 
ember. But the applications in this 
case were not for the wages due for - 
the month of September but for Octo- 
ber. The applications proceeded on the 
basis that the non-payment of wages 
was an alteration in the conditions of 
service, and it is to that question that 
we must first address ourselves. Mr. 
Gupte contended that non-payment of 
wages is not an alteration of condi- 
tions of service and that no applica- 
tion under Section 33A could be made 
in such cases as the remedy available 
was under Section 33C. We are not 
able to appreciate this argument. In- 
deed payment of wages is one of the 
most important among the workers’ 
conditions of service. The worker 
works essentially only for the wages 
to be paid to him. Therefore, the ques- . 
tion that would really have to be 
answered is whether the refusal of 
the worker to work was justified or 
not. It is in evidence that the work- 
ers presented themselves for work 
every day and offered to work ac- 
cording to the old scheme but that 
they were not given any work ac- 
cording to the old scheme. They were 
told that as long as they refused to 
work under the new scheme they 
would be paid no wages. The refusal 
to pay, therefore, was not a solitary 
instance in respect of which an ap- 
plication could have been made under 
Section 33C. It was a continued re- 
fusal. It was, therefore, a per- 
manent alteration of the conditions of 
service. The cause of action, so to'say, 
arises de die in diem. If the refusal of 
the workers to work under the reor- 
ganisation scheme is justified then 
the refusal of the management to pay 
unless they worked under the reorga~ 
nisation scheme would amount to al- 
teration of the conditions of service of 
workers. If on the other hand the 
workers were not justified in doing so 
then no other question arises. But in 
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the face of the finding of the Tribu- 
nal that the reorganisation scheme 
rendered some workers surplus and 
that the scheme had seriously preju- 
diced the workers, and that the ap- 
prehension of the workers that the 
reorganisation would result in some 
member of the staff becoming surplus 
came true, it cannot be said that the 
failure of the employer to give notice 
under Section 9A and introducing the 
scheme of reorganisation without such 
notice is justified. It means that the 
workers were justified in refusing to 
work under the new scheme. It fol- 
lows that the refusal to pay their 
wages amounted to alteration of con- 
ditions of service and the applications 
were, therefore, rightly made under 
Section 33A, 


14. Even apart from that 
it was urged by Mr. Gupte relying 
upon the decision in National Coal Co. 
v. L. P. Dave, AIR 1956 Pat 294 that 
non-payment of wages was nei- 
ther an alteration in the conditions of 
service nor is it a punishment and as 
such cannot come within the mischief 
of Section 33 of the Act. The Patna 
High Court relied also for its decision 


on the decision in Shama Biscuit Co. 
v. Their Workmen, (1952) 2 Lab LJ 


353. The facts of that case are not 
quite clear. The Court gives no reason 
for its view that the non-payment of 
wages is not an alteration of condi- 
tions of service applicable to work- 
men and that it was only a case of 
default of payment of wages on the 
pay day falling under Payment of 
Wages Act. The facts there were in 

any case different from the facts of 
the present case. We may refer to 
the decision of the Allahabad High 
Court in Ram Nath Koeri v. Lakshmi 
Devi Sugar Mills, (1956)2Lab LJ 11 
(Al) where itwas observed that the 
payment of wages is one of the essential 
ingredients of the contract of employ- 
ment and that the word ‘conditions’ 
includes the idea conveyed by the 
word ‘terms’ but goes beyond it and 
is not confined to what is included in 
that word. The Court also held that 
‘terms and conditions of employment? 
is wider in scope than the expression 
‘terms and conditions of labour’. But 
as we have already observed failure 
or refusal to pay wages for a certain 
period may necessitate proceeding 
under Section 33C, but refusal to pay 
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wages indefinitely on the refusal of 
the workers to work according to a 
scheme of reorganisation which was 
not a valid one, because of the failure 
to give notice under Section 9A, can- 
not but be considered to be an altera- 
tion in the conditions of service of th 
workers. 


15. Mr. Gupte complained that 
the Tribunal has not decided the ques- 
tion whether the. reorganisation was 
justified. He also contended that the 
applications by the workers as well as 
the reference made by the company 
should have been heard together and 
should not have been disposed of 
separately. That is really the main 
complaint of the employer. As we 
have pointed out earlier if all the evi- 
dence which was let in in the refer- 
ence were available to the Tribunal 
which decided the applications of the 
workers, the result might well have 
been different. But we do not consi- 
der that the Tribunal was wrong in 
having proceeded to dispose of the 
matter in the way it did. Mr. Tarkunde 
rightly contended that even if an ap- 
plication had been made under S. 33C, 
the whole scheme would have to be 
considered and it is not fair at this 
distance of time to drive the workers 
to file applications under S. 33C, the 
procedure for which would be the 
same as under Section 33A, merely ~ 
on the ground that the introduction 
of the scheme had taken place before 
the reference to adjudication was 
made. We consider that as an applica- 
tion under Section 33A has to be 
decided as if it were a reference 
under Section 10, the fact that the 
scheme had been introduced earlier 
than the reference to arbitration 
under Section 10, does not bar an ap- 
plication under Section 33A in the 
circumstances we have explained. 


16. We thus come to the con- 
clusion (1) that non-payment of wages 
in the circumstances of this case 
amounts to an alteration in the condi- 
tions of service, (2) the fact that the 
scheme was introduced before the 
reference under S. 10 was made does 
not bar an application under S. 33A, 
and (3) that the Tribunal was justified 
in coming to the conclusion that this 
alteration in the conditions of service 
could not have been made without 
notice under Section 9A. 
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17. The result is that all the 
appeals are dismissed. There will be 
no order as to costs. ~ 
Appeals dismissed, 





AIR 1973 SUPREME COURT 1164 
(V 60 C 256) 
(From: Allahabad) 
J. M. SHELAT AND Y. V. CHAN- 
DRACHUD, JJ. 

State of Madhya Pradesh and 
another, Appellants v. Firm Gobar- 
dhan Dass Kailash Nath, Respondent. 

Civil Appeals Nos. 1360 and 1361 of 
1967, D/- 7-3-1973. 

Index Note: — (A) Contract Act 
(1872), Ss. 7, 8, 10—Acceptance of 
tenders of certain firm for purchase 
of forest products—Failure of firm to 
make initial deposit — Acceptance, if 
valid. 

Brief Note: — (A) Where in res- 
ponse to notice issued by the Chief 
Conservator of Forests, certain firm 
offered their tenders for purchase of 
certain forest products and their ten- 
ders being highest were accepted for 
and on behalf of the Chief Conserva- 
tor but the firm failed to make, on 
the spot, the initial deposit of 25 per 
cent of the purchase price as offered, 
which in view ofthe notice was con- 
dition precedent for the acceptance of 
the tender, in absence of any power 
in the Chief Conservator to waive 
such conditions the purported accept- 
ance was not a valid one and there 
was no concluded contract between 
the firm and the Chief Conservator. 

(Paras 7, 9, 10, 11) 

The Judgment of the Court was 
delivered by 

SHELAT, J.:— The main question 
arising in these appeals, by certificate 
obtained from the High Court of 
Allahabad, is whether, on the facts 
and circumstances of the case, a con- 
cluded contract could be said to have 
been arrived at between the respon- 
dent firm and the Chief Conservator 
of Forests, Vindhya Pradesh for and 
on behalf of that State. 

2. By a notice, dated August 27, 
1953, the Chief Conservator of Forests 
_invited tenders for the purchase of cer- 
tain lac and Jlac products, the 
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quantities whereof were set out there- 
in. The conditions of sale, subject to 
which the said tenders were to be 
made, were .as follows: 

ss x x x x 

5. 25 per cent of the purchase 
price shall be deposited in cash or 
G. C. notes immediately after the close 
of sale.—— 

6. The sanction of the Govern- 
ment of final bids will be given af 
the spot. 

7. All lac purchased must be re- 
moved within one month and on full 
payment; credit will be given on 25 
per cent deposit. The lac will remain 
at the godowns at the risk of the pur- 
chasers after the sales are finished. 

8. In case of default of payment 
of balance within one month the 25 
per cent deposit shall be forfeited and 
the Government may resell lac in 
which case loss not recovered by the 
deposit will be recovered from de- 
faulters.......... dé 
These conditions were announced at 
the time of the sale. 

3. The respondent-firm sub- 
mitted tenders for two areas, for 
Rs. 3,80,000 relating to Umaria Divi- 
sion and Rs. 7000/- for Chhatarpur 
Division. These tenders, being the 
highest, were accepted for and on be- 
half of the Chief Conservator of 
Forests. Though the respondent-firm 
had to deposit 25 per cent of the afore- 
said two amounts, it deposited two 
sums only, namely, Rs. 7000/~ and 
Rs. 500/- and asked for a week’s time 
to pay the balance of the said 25 per 
cent initial deposit. 


4, The respondent-firm having 
failed to deposit the balance of the 
said initial deposit of 25 per cent as 
also the remaining 75 per cent of the 
purchase price within time, the Forest 
authorities served upon the firm a 
notice dated March 7, 1962 tothe ef- 
fect that the said goods would be 
resold, and the deficit, if any, would 
be claimed from the firm. Since the 
respondent firm persisted in their said 
default and did not take delivery of 
the said goods, the lots relating to the 
Umaria and Chhatarpur Divisions 
were resold respectively for Rupees 
1,88,000 and Rs. 3500. The difference 
between the price at which the ten- 
ders were accepted and the price re- 
covered as a result of the resale came 
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to Rs. 139,000 and odd. The Forest au- 
thorities thereafter sent a certificate 
tothe Collector of Mirzapur to recover 
the said difference as arrears of land 
revenue, purporting to do so under S. 
82 of the Indian Forest Act, 1927, and 
the Rewa State Forest Contract Rules, 
1935 relating to such tenders. 


5. The respondent firm there- 
upon filed two writ petitions in the 
High Court raising three contentions, 
viz., (1) that the said transaction did 
not result into a concluded contract 
between the respondent firm and the 
State of Vindhya Pradesh, (2) that 
the said Forest Rules did not apply, 
and (3) that the ‘said difference of 
Rs. 1,39,000 and odd did not amount 
to arrears of land revenue as neither 
sec. 82 of the Forest Act nor the said 
rules applied. Those contentions were 
rejected by a learned Single Judge 
who heard the said writ petitions and 
the two writ petitions, were con- 
sequently dismissed. In a special ap- 
peal against the said judgment and 
order, a Division Bench of the High 
Court did not decide the first and the 
Second contentions. The Division 
Bench assumed that there was a con- 
cluded: contract, but held that the 
amount claimed by the appellant State 
was in the nature of damages recover- 
able under Sec. 54 of the Sale of Goods 
Act and not as the balance of the price 
of the said goods, nor could it be the 
arrears of Jand revenue under S. 82 
of the Act and rule 30 (3) (b) of the 
said Rules. On this reasoning, the 
High Court allowed the writ petitions, 
reversing the decision of the learned 
Single Judge. The appellant State fil- 
ed an appeal in this Court under a 
certificate granted by the High Court. 
During the course of the hearing of 
that ‘appeal, counsel forthe State drew 
the attention of the Court to cl. (e) of 
Rule 30 (3) of the said Rules introduc- 
ed therein in 1939, that is, long before 
the said tenders were offered and ac- 
cepted. Under that clause, the State 
could recover as arrears of land reve- 
nue the difference between resale 
price and the price offered in the ten- 
ders. In view of the provisions of the 
said cl. (e), this Court considered a 
decision on the first two contentions 
urged by the respondent-firm in their 
writ petitions and left undecided by 
the High Court as necessary. The 
reason was that unless the acceptance 
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of the said tenders resulted into a 
concluded contract, the said difference 
could not be recovered as arrears of 
land revenue even under the said 
cl. (e). This Court, therefore, remand- 
ed the case to the High Court for a 
decision on the said two contentions. 


6. On remand, the High Court 
came to the conclusion that (1) there 
was no concluded contract between 
the respondent firm and the State of 
Vindhya Pradesh, (2) that being so, 
there was no question of termination 
of any such contract or of claiming 
any amount due or payable there- 
under orunder R. 30 (8) (e) ofthe said 
Rules, and (3) therefore, the amount of 
Rs. 1,39,000 and odd was not one 
which could be claimed or recovered 
as arrears of land revenue. In this 
view, the High Court allowed the writ 
petitions. 

7. In our opinion the conclu- 
sions arrived at by the High Court 
on the facts and circumstances of the 
case were correct and require no inter- 
ference from us. 


8. The undisputed facts are 
that in response to the notice issued 
by the Chief Conservator the respon- 
dent firm offered their tenders for the 
purchase of the said, forest products. 
Its tenders being the highest, they 
were accepted for and on behalf of 
the Chief Conservator. However, the 
tenders were, as aforesaid, made sub- 
ject to the said conditions of sale and 
to such of the rules made by the then 
Rewa State as were applicable. Before 
the said tenders could be said, to have 
ripened into a concluded contract, they 
had not only to be accepted but also 
sanctioned by the Chief Conservator 
for and on behalf of the State. 


9. The conditions, subject to 
which the said tenders could be valid- 
ly made, were that the person mak- 
ing such a tender had to deposit on 
the spot 25 per cent of the purchase 
price as the initial deposit and the 
final bid, if accepted, had to be sanc- 
tioned by the Chief Conservator at 
the spot. Condition 8 then provided that 
the balance of the price, that is to say, 
the remaining 75 per cent of such 
price, had to be paid within one month 
from the date of the purchase. If the 
person making the tender failed to 
pay the remaining balance of 75 per 
cent of the price, the State would be 
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entitled to forfeit the initial deposit of 
25 per cent and to resell the goods 
and recover the deficit, if any, from 
the purchaser, Conditions 5 and 6 
were conditions of sale subject to 
which a tender could be validly ac- 
cepted and sanctioned by the Chief 
Conservator. There was no proof, by 
way of anything in writing, to show 
that such a sanction was in fact given. 
There was equally no proof that the 
Chief Conservator had the authority 
to waive the conditions, subject to 
which only tenders could be validly 
accepted and sanctioned. In the ab- 
sence of the initial deposit of 25 per 
cent of the purchase price having 
been made on the spot, the tenders 
could neither be validly accepted nor 
sanctioned by the Chief Conservator. 
In the absence of any authority to 
waive the said conditions, there was 
no valid acceptance or sanction of the 
said tenders. The true position, there- 
fore, was that the offering of the said 
tenders by the respondent firm and 
their purported acceptance by the 
Forest authorities never ripened into 
a concluded contract. Further, the 
rules defined a forest contract and 
required that such a contract had to 
be in writing and in the prescribed 
form, It was contended that the pres- 
cribed form was such that such a con- 
tract could not fit in in any such form. 
That undoubtedly is so. But that only 
meant that the prescribed form would 
not apply, and would not mean that 
the rest of the rule requiring the con- 
tract to be in writing could not apply. 
It is not disputed that the contract in 
question was not in writing. 


10. The conclusion that the 
offer and the purported acceptance of 
the said tenders did not result in a 
concluded contract is strengthened by 
a perusal of all the conditions of sale 
as a whole; When so read, they dis- 
close that when a person offered a 
tender he had to deposit on the spot 
25 per cent of the purchase price 
offered by him therein, The tender 
could not be accepted, much less san- 
etioned, unless such an initial deposit 
was made onthe spot. Neither the said 
conditions nor the rules provided for 
waiving the condition of having to 
make the initial deposit of 25 per cent 
on the spot or for extending time for 
making such initial deposit. The next 
stage provided by the conditions was 
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that the remaining balance of the 
price, that is, the remaining 75 per 
cent of the price, had to be paid 
within one month from the date of 
the acceptance and sanction of the 
tender. Condition 8, therefore, pro- 
vided as a consequence of Condition 
5, that in the event of default by the 
purchaser in payment of the remain- 
ing balance of 75 per cent of the price, 
the State would become entitled to 
forfeit the initial deposit of 25 per cent 


already made and to resell the goods ` 
in question and claim the difference | 


between the contract price and the 
resale price. Such difference would 
become payable by reason of R. 30 (3) 
(e) and under S. 82 of the Forest Act 
as arrears of land revenue. Condition 
8 thus postulated that upon a tender 
being opened, but before it was ac- 
cepted or sanctioned, the initial de- 
posit wasmade by the would-be pur- 
chaser and upon such deposit having 
been made, the tender could be ac- 
cepted and sanctioned resulting intoa 
concluded contract and the person so 
making the tender would become the 
buyer of the goods. No rule or order 
was brought to our notice which per- 
mitted the Chief Conservator either to 
waive Condition 5 or to extend the 
time for making the initial deposit. 
Indeed, there could not be any such 
rule. The reason is that according to 
these conditions the balance of the 
price, that is, 75 per cent of the price 
remaining unpaid, had to be paid 
within one month and the goods had 
also to be taken delivery of and re- 
moved within that period. This can 
only happen if the initial deposit of 
25 per cent was made on the spot and 
the tender was thereupon accepted 
and sanctioned on the spot. On such 
acceptance and sanction, the person 
whose tender was accepted would be- 
come the buyer, in whom property in 
goods would vest and who, therefore, 
would take delivery and pay the ba- 
Tance of the price within one month, 
and who in default of payment of the 
remaining 75 per cent of the price 
would become liable to lose the initial 
deposit of 25 per cent of the price de- 
posited by him earlier when his tender 
was accepted. 


11. The initial deposit not 
having been made according to Condi- 


tion 5 to which acceptance of the 
tender was subject, the purported 
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acceptance was not a valid one, there 
was no concluded contract and there- 
fore neither Conditions nor Rule 30 
(3) (e) became applicable. That being 
so, the High Court was right in its 
conclusion that the said amount of 
Rs. 1,39,000 and odd was not recover- 
able as arrears of land revenue. 

12. The appeals fail and are 
dismissed with costs. Such costs to be 
one set of costs for both the appeals. 


Appeals dismissed. 
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(From: Gujarat) 


A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 
Navnit Lal Manilal Bhat, Appel- 

lant v. Union of India and others, Res- 

pondents. 

Civil Appeal No. 276 of 1970, D/- 
7-3-1973. . 

Index Note: — (A) Railway Esta- 
blishment Code, R. 2046 — Raising of 
age of retirement of all railway ser- 
vants from 55 to 58—Exclusion of sec- 
tion of employees from benefit of rais- 
ed age violates Art. 14, (X-Ref: Con- 
stitution of India, Art. 14). 

Brief Note: — (A) When R. 2046 
of the Railway Establishment Code 
has raised the age of retirement of all 
railway servants from 55 to 58, an 
order asking a railway servant to re- 
tire at the age of 55 merely because 
his service conditions permit him to 
avail of leave after retirement which 
privilege was not available to other 
servants, violates Art. 14 of the Con- 
stitution as there is no nexus or rela- 
tion between the classification and the 
object sought to be achieved. AIR 
1972 S.C. 508 Relied on. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 SC 508=1972 Lab IC 

305, Railway Board v. A. Pitchu- 
mani 

The Judgment of the Court was 
delivered by 

ALAGIRISWAMI, J.:— This ap- 
peal by Certificate against the judg- 
ment of the High Court of Gujarat 
dismissing the plaintiffs writ petition 
questioning the order of the Divi- 
sional Superintendent of Western Rail- 
way directing him to retire on his 
attaining the age of 55 could be dis- 
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posed of on the basis of the judgment 
of this Court in Railway Board v. A. 
Pitchumani, AIR 1972 SC 508. The 
facts necessary for disposing of this 
appeal may be shortly stated. 

2. The appellant entered the 
service of the B.B. & C. I. Railway 
on 30-11-1929 asa probationary Assis- 
tant Booking Clerk. On 1-1-1942 this 
Railway was taken over by the Cen- 
tral Government. At that time the 
appellant executed a service agree- 
ment which, among other things, pre- 
served for him the leave privileges he - 
was entitled to while serving under 
the Company. The age of retirement 
under the Company was 55 years as 
indeed it was for Government servants 
also. This age of retirement was made 
a specific clause of the agreement. On 
5-12-62 the age of retirement of all 
Railway servants, without any dis- 
tinction, was raised to 58. On 26-4- 
1963 the Railway Board issued a cir- 
cular on the question of application 
of age of retirement under Rule 2046 
of the Railway Establishment Code. 
On the basis of this cireular the ap- 
pellant was asked to retire on attain- 
ing the age of 55, as mentioned ear- 
lier. Before the High Court this cir- 
cular of 26-4-1963 was urged as being 
a Rule made by the President and ac- 
cepting this contention the High Court 
dismissed the appellants writ peti- 
tion: 

3. The facts of the case in the 
decision of this Court, earlier referred 
to, are exactly the same. There also 
the Railway servant concerned had 
originally entered the service with the 
Madras and Southern Mahratta Rail- 
way Company. The subsequent history 
was also the same. The Rule which 
fell to be considered was also the same 
rule as amended on 5-12-1962. A sub- 
sequent amendment of that Rule 
which took away the benefit conferr- 
ed on ex-company employees, as in 
the present case, was held to be vio- 
lative of Art. 14 of the Constitution, 
and was struck down. It is unneces- 
sary to quote at length from that 
judgment. 

4. The circular of the Rail- 
way Board dated 26-4-1963 picked out 
one section of the Railway employees 
which were governed by Rule 2046 of 
the Railway Establishment Code, as 
amended on 5-12-1962 and subjected 
them to hostile treatment. As observ- 
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ed in the decision referred to above, 
while there might be a reasonable 
classification of Railway servants as 
ex-company employees and others, 
there is no nexus or relation between 
the classification and the object sought 
to be achieved. It was sought to be 
argued in this case that the leave pri- 
vileges of ex-company employees 
which were protected when those rail- 
way companies were taken over by 
the Government gave them an advan- 
tage of availing themselves of their 
leave after retirement, which privilege 
was not available to regular Govern- 
ment employees of Railways and this 
was a basis for the distinction. But 
then between 1-1-1942, when persons 
like the appellant became Government 
servants, till 5-12-1962 when the 
Rule 2046 of the Railway Establish- 
ment Code was amended, the ex-com- 
pany employees had the same advan- 
tage over the other employees of the 
Railways. ‘That situation did not 
change on 5-12-62. It did not, there- 
fore, mean that if the benefit of the 
extended age of superannuation were 
given to ex-company employees they 
would get an advantage which other 
employees did not get. We have nd 
doubt that if the decision of this Court 
had been rendered when the Gujarat 
High Court disposed of this writ peti- 
tion the petitioner would have suc- 
ceeded before that Court. We do not 
want to add to what has been dis- 
cussed elaborately in that decision. 
This appeal is allowed and the judg- 
ment of the Gujarat High Court is set 
aside. The appellant will get his relief 
as prayed for. The respondent will pay 
his costs in both the Courts. 

Appeal allowed. 
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(V 60 C 258) 
(From: Punjab)* 

S. M. SIKRI, C. J. A. N. RAY, 
D. G. PALEKAR, S. N. DWIVEDI 
AND A. K. MUKHERJEA, JJ. 

M. K. Krishnaswamy and others, 
Appellants v. The Union of India and’ 
others, Respondents. 

Civil Appeals Nos. 2895 to 2401 
of 1968, D/- 28-2-1973. 


*(Civil Writ Nos. 244D to 250D of 
1963, D/- 16-9-1964 — Punij.-at 
Delhi) 
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Index Note: — (A) Constitution 
of India, Art. 226—Laches—Stale and 
belated claim in service matter — 
Maintainability of petition. 

Brief Note: — (A) Where a per- 
son who having appeared in the com- 
petitive examination for the post of 
Income-tax Officers Class 1, Grade 2 
could not be appointed as his rank 
was 122 and the Government recruited 
only 33 officers but the Government 
offered him a post in Class 2 Grade 3 
which he accepted and joined that 
post in 1950 and a subsequent repre- 
sentation made by him was rejected 
in 1951, a writ petition by him in 1963 
challenging the correctness of the 
vacancies in Class 1, Grade 2 for the 
year 1950 and claiming the appoint- 
ment in Class 1 from 1950 and con- 
sequential benefits, is liable to be dis- 
missed on ground of stale and belated 
claims, (Para 8) 

Even for a suit, the cause of ac- 
tion, if any, would have arisen in 1950 
and it would have been time-barred 
in 1963. The plea that he came to 
know about certain facts in 1962 
would have been of no avail in such 
a suit. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1427 = (1967) 2 
SCR 703, S. G. Jaisinghani v. 
Union of India 
(1965) 67 Pun LR 981=(1967) 1 
Lab LJ 234 (FB), S. G. Jaisin- 
ghani v. Union of India 6 


The Judgment of the Court was 
delivered by 


PALEKAR, J.:— These are ap- 
peals by certificate from an Order of 
the Punjab High Court (Circuit Bench 
at Delhi) dated 16-9-1964 in Civil 
Writ Nos, 244D to 250D of 1963 dis- 
missing the petitions. The appellants 
prayed for a writ of mandamus direct- 
ing the respondents, the Union of 
India and others, to recognize and de- 
clare the appointments of the appel- 
lants Income-tax Officers as having 
been made in class I grade II, instead 
of class II grade III; to frame a list 
of seniority accordingly. and to grant 
the appellants all consequential reliefs 
following therein. Seven separate peti- 
tions were filed but the petitions were 
based on practically the same facts. 
It is sufficient, therefore, to refer to 
the facts in the first Civil Appeal 
No. 2395 of 1968 because a decision in 
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that appeal will govern the other ap- 
Peals. 


2. The appellant Krishna- 
swamy was offered a post of an 
fncome-tax Officer, class II, grade IIE 
in 1950 and on his acceptance of the 
same, he was appointed to the post 
in 1950. It appears that in 1945, Gov- 
ernment had framed rules entitled 
the “Income-tax Officers (Class I, 
grade II) Service Recruitment Rules” 
for regulating recruitment to the said 
service. 80% of the vacancies in that 
cadre were to be filled by direct re- 
cruitment on the result of a competi- 
tive examination held by the Federal 
Public Service Commission and the 
remaining 20% of the posts were lia- 
ble to be filled by promotion of 
Income-tax Officers from class IL 
grade III. It must be stated here that, 
at that time, on the reorganisation of 
the service, there were two classes of 
Income-tax Officers — class I and 
class II, Class I officers were divided 
into two grades of grade I and grade 
I and Class II officers were called 
grade III officers. The rules referred 
to above were only concerned with 
Class I, grade II. 

3. The appellant Krishna- 
swamy had appeared in the competi- 
tive examination held by the Federal 
Public Service Commission in 1948 
and if a vacancy was available and 
he was found eligible he would have 
been appointed directly to class T, 
grade II post. But in the competitive 
examination his rank was 122 and 
since the Government recruited only 
33 Income-tax Officers directly that 
year he could not be accommodated. 
The Central Government, however, 
offered him a post in class II, grade IIT 
which as we. have already stated, he 
accepted and he joined that post in 
1950. In 1951 he made a representa- 
tion to the Government that he ought 
to have been appointed in class I, 
grade If and not in class II 
grade III. In the reply dated 15-10- 
1951 he was informed by the Gov- 
ernment as follows: 

PERRE appointments to Class T 
service are offered strictly in order of 
merit upto the number of vacancies 
available to candidates declared eligi- 
ble for such appointments by the 
Union Public Service Commission on 
the results of the annual combined 
competitive examinations. As the num- 
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ber of vacancies to be filled on the 
results of the 1948 examination was 
less than the number declared eligi- 
ble on the results of that examina- 
tion, candidates who though eligible 
ranked below the number required 
were not offered appointments to 
class I Services. In the circumstances, 
the Government of India are of opi- 
nion that there is no ground for legi- 
timate grievance at all” 

So far as the respondents are concern- 
ed the matter was closed in 1951. 


4. Some 10 years later a direct 
recruit named Jaisinghani challenged 
the correctness of the seniority list of 
Income-tax Officers prepared by the 
Government. His complaint was that 
more vacancies were given to the pro- 
motees than what they were entitled 
to under the rules and that by an 
artificial rule which gave the promo- 
tees weightage in seniority his own 
seniority in the seniority list had been 
considerably affected. He filed his 
Writ Petition before the Circuit Bench 
at Delhi in 1962 and in the course of 
that litigation the appellant Krishna- 
swamy learnt that the vacancies in 
class I, grade II for the year 1950 
had been wrongly calculated by the 
Government and that posts to which 
the direct recruits ought to have been 
appointed had been illegally filled by 
the promotees. He, therefore, made 
another representation to the Govern. 
ment complaining that he had 
been wrongly deprived of a post 
in class I grade II service and 
that it should now be consider- 
ed as if he had been appointed in 
that service from 1950 and given con- 
sequential benefits. On this represen- 
tation also being rejected, Krishna- 
swamy and the other six appellants 
who had the same grievance filed sepa- 
rate Writ Petitions in the High Court. 


5. The respondents raised 
several contentions including the con- 
tention that the claim was stale and 
belated and that the petitions should 
be rejected on that ground alone. 


6. The High Court did not 
deal with these petitions separately on 
merits. Jaisinghani’s case, (1965-67 
Pun LR 981 (FB)) was before it. It 
had dismissed Jaisinghani’s petition 
and since it was thought that the ap- 
pellants’ cases were cognate cases, the 
High Court dismissed these petitions 
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also. However, certificates of fitness 
were given to all, including Jaisin- 
ghani, and that is how the appellants 
are before this court. It may be sta- 
ted here that Jaisinghani’s case was 
heard by this court and disposed of 
in 1967 (S. G. Jaisinghani v. Union of 
India, (1967) 2 SCR 703=(AIR 1967 
SC 1427).) 

7. The case of the appellants, 
as already seen, was not similar to the 
case of Jaisinghani. Jaisinghani was a 
direct recruit to class I, grade II ser- 
vice and his complaint was against the 
seniority list in which he was shown 
as junior to officers promoted to class I 
grade II from class II grade III on 
dates much after his appointment. The 
appellants had not been recruited to 
class I, grade II posts, They had been 
recruited to class II, grade III posts 
which they need not have accepted. It 
appears that since some of these per 
sons who had appeared in the com- 
petitive examination had failed to ob- 
tain an appointment in class I, grade II, 
Government, out of consideration for 
them, offered them posts in the lower 
cadre of class II, grade III and since 
they accepted the same, there was 
really an end of the matter. 
entered the service in the lower grade, 
the appellants are now contending 
that from facts which came to their 
notice in 1962 they feel that they 
ought to -have been accommodated in 
class I, grade II posts and, therefore, 
they had a right now to be regarded 
as having been recruited to that class 
in 1950 and to consequential benefits 
arising therefrom. 

8. We do not believe that if 
the High Court had applied its mind 
to the facts of these petitions it would 
have ever entertained such stale claims 
in service matters. The appellants had 
accepted the lower grade posts in 1950 
and made their representation to the 
Government in 1951 and that repre- 
sentation had been rejected. Thereafter 
they served in class II, grade III posts. 
It may be that in due course they 
have been promoted to class I, 
grade II posts and they still continue 
in the service. We asked learned coun- 
sel for the appellants what would have 
been the position of the appellants if 
they had not accepted the posts in 
the lower cadre then? It would have 
been impossible for them in 1963 to 
come forward with a claim that they 


Having 
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should be deemed to have served in 
the posts denied to them in 1950. The 
mere accident that they are in the 
Income-tax service does not give them 
a better right. Even for a suit, th 
cause of action, if any, would have 
arisen in 1950 and the suit would have 
been hopelessly time barred in 1963 
when the petitions were filed. The 
plea that they came to know about 
certain facts in 1962 would have been 
of no avail in such a suit. We do not, 
therefore, think that these are fit cases 
for interference by this court nearly 
22 years after the alleged cause of 
action had arisen. The appeals are, 
therefore, dismissed. There shall be 
no order as to costs. 


Appeals dismissed, 





AIR 1973 SUPREME COURT 1170: 
(V 60 C 259) 
(From: Madras) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 

The Controller of Estate Duty, 
Madras, Appellant v. C. R. Rama- 
chandra Gounder, Respondent. 

Civil Appeal No, 1391 of 1970, Df- 
27-2-1973. 

Index Note: — (A) Estate Duty 
Act (1953), S. 10—Gift by father in 
favour of sons, of house property oc- 
cupied by firm as tenant at will —~ 
Father, a partner of firm — S. 10, if 
attracted. 

Brief Note: — (A) Where a father 
gifted to his sons certain house pro« 
perty which was occupied by a firm 
(in which the father was a partner) as 
tenant at will and from the date of 
gift the firm started paying rent to 
sons by crediting the rental amount in 


its account books in favour of 
sons, on death of the father 


such a property could not be in- 
cluded in the property of the 
deceased within S. 10, because the 
benefit, the father had as a partner’ of 
the firm was not in any way refer- 
able to the gift and was unconnected 
therewith. Conditions precedent for 
applicability of S. 10 explained. (Case 
law discussed). (Paras 6, 5, 4} 

Index Note: — (B) Estate Duty 
Act (1953), S. 10—Transfer of cer 
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fain sum from father’s account in a 
firm in favour of his sons—S. 10, if 
attracted. 

Brief Note: — (B) Where the 
father got certain amount transferred 
from his account in a firm (of which 
he was a partner) in favour of his 
sons and the sons were getting 
interest on the aforesaid amount, on 
death of the father such a gift of 
Rupees One Lakh could not be includ- 
ed in the property of the deceased 
within S. 10. (Para 6) 
Cases Referred: Chronological Paras 
(1969) 72 ITR 29 (Mys), Control- 

ler of Estate Duty, Mysore v. S. 
Aswathanarayana Setty 
AIR 1967 SC 849=63 TIR 497, 
George Da Costa v. Controller 
of Estate Duty, Mysore 4 
(1959) 37 ITR ED). 89=1958 AC 
435 (PC), Clifford John Chick 
v. Commr. of Stamp Duties 5 
1943 AC 425=(1943) 1 All ER ' 
525, Commr, of Stamp Duties 
of New South Wales v. Per- 
petual Trustee Co. Ltd. 5 
1934 AC 61=103 LJ PC 18, 
Munro v. Commr. of Stamp 
Duties 5 

The Judgment of the Court was 

delivered by 

JAGANMOHAN REDDY, J.:— This 
appeal is by certificate against the 
judgment of thè Tamil Nadu High 
Court, which has answered the follow- 
ing two questions referred to it, in 
favour of the assessee and against the 
Revenue: 

(1) Whether on the facts and in 
the circumstances of the case the Tri- 
bunal was right in law in holding that 
the house property in Avanashi Road, 
Coimbatore, is not liable to estate 
duty as property deemed to pass on 
the death of the deceased under Sec- 
tion 10 of the Estate Duty Act, 1953? 

(2) Whether on the facts and in 
the circumstances of the case, the Tri- 
bunal was right in law in holding that 
the sum of Rs. 1 lakh gifted by the 
deceased to his sons in 1953 is not lia~ 
ble to estate duty as property deemed 
to pass on the death of the deceased 
under Section 10 of the Estate Duty 
Act, 1953? 

These questions arose on the facts set 
out in the statement of the case which 
are: one Ramaiah Gounder was a part- 
ner in the firm called M. Desai Goun- 
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der & Co., Coimbatore. He owned 
property which the firm was occupy- 
ing as tenant-at-will. In August 1953, 
he executed a deed of settlement 
under which he transferred the pro- 
perty leased out to the firm to his 
two sons Lingiah and Krishnan, abso- 
lutely and irrevocably. After this trans- 
fer, the firm continued to be in oc- 
cupation of the premises paying rent 
thereof at Rs. 300/- p.m. to the two 
donees by crediting each of their ac- 
counts in the account books of the 
firm in equal shares. It may be men- 
tioned that Ramaiah the father con- 
tinued to be a partner of the firm 
even after the transfer till April 13, 
1957, when the firm was dissolved. He 
had also an account with the firm Desai 
Gounder & Co, and on March 30, 
1953, he requested the firm by a let- 
ter to transfer from his account five 
sums of Rs. 20,000/- each with effect 
from April 1, 1953 to the credit of his 
five sons in the firm’s books. He also 
wrote to the five sons informing them 
of the transfer. Though the sons did 
not withdraw any amount from their 
accounts in the firm, the amounts 
continued to be invested in the firm 
for which interest at 71/2% per an- 
num was paid to them. 

2. On the death of Ramaiah 
Gounder on May 5, 1957, the Assistant 
Controller of Estate Duty, included in 
the estate of the deceased, the pro- 
perty leased out to the firm which 
was transferred to his two sons. Ac- 
cording to him, possession and enjoy- 
ment of the subject-matter of the gift 
had not been assumed by the donees 
nor had they retained possession there- 
of to the entire exclusion of the 
donor, inasmuch as the partnership in 
which the donor was a partner with 
other parties. continued to be in pos- 
session and enjoyment of the gifted 
property as tenants at will of the 
donees. With respect to the gift of 
Rs. 1 lakh to the five sons of the de- 
ceased, the Assistant Controller held 
that the donees had not been in pos- 
session and enjoyment of the subject- 
matter of the gift to the entire exclu- 
sion of the donor within the meaning 
of S. 10 of the Estate Duty Act. He, 
therefore, included this sum of Rs.1 
lakh in the principal value of the es- 
tate of the deceased. 

3. The accountable persons ap- 
pealed to the Appellate Controller 
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who confirmed the said inclusion. The 
Tribunal on a further appeal, however, 
disagreed with the findings of the 
Assistant Controller and the Appellate 
Controller. It held that the firm, of 
which the deceased was a partner, 
occupied the property but that such 
interest was not as owner of the pro- 
perty, and therefore, the gift had 
been made without the donor retain- 
ing any interest, as such it could not 
be included in the estate of the de- 
ceased under S. 10 of the Estate Duty 
Act. It further held that the sum of 
Rs. 1 lakh gifted to the sons was given 
by the sons to the firm which had 
benefit of the money and that the 
father could not be said to have en- 
joyed the benefit of the money as 
partner of the firm. In this view, the 
Tribunal excluded the sum of Rupees 
1 lakh from the estate of the deceas- 
ed. The High Court agreed with these 
findings. 

å. Tt is contended before us 
by the learned Advocate for the Reve- 
nue that both the Tribunal and the 
High Court were in error in holding 
that the property as well as the sum 
of Rs. 1 lakh were enjoyed by the 
donees to the exclusion of the donor 
or that the deceased did not derive 
benefit therefrom within the meaning 
of Section 10 of the Estate Duty Act, 
because, firstly, the donor was a part- 
ner in the firm which had occupied 
the property as tenants-at-will even 
after the gift, and secondly, the 
amount of Rs. 1 lakh, though entered 
in each of the accounts of the donor’s 
five sons in the books of the firm, was 
not utilised or enjoyed by them in 
any manner. Section 10 of the Estate 
Duty Act, as in force on the date of 
e death of the deceased, was as fol- 
ows: 


“10. Property taken under any 
gift, wherever made, shall be deemed 
to pass on the donor’s death to the 
extent that bona fide possession and 
enjoyment of it was not immediately 
assumed by the donee and thencefor- 
ward retained to the entire exclusion 
of the donor of any benefit to him by 
contract, or otherwise: 


"Provided that the property shall 
not be deemed to pass by reason only 
that it was not, as from the date of 
the gift exclusively retained as afore- 
said, if, by means of the surrender of 


A-I. R- 


the reserved benefit or otherwise, it 
is subsequently enjoyed to the entire 
exclusion of the donor or of any bene= 
fit to him for at least two years be- 
fore the death:.........” 


The crux of the above section as 
pointed cut by this Court in George 
Da Costa v. Controller of Estate Duty, 
Mysore, 63 ITR 497 at p. 501 = (AIR 
1967 SC 849) lies in two parts: (1) the 
donee must bona fide have assumed 
possession and enjoyment of the pro- 
perty which is the subject-matter of 
the gift to the exclusion of the donor, 
immediately upon the gift; and (2) the 
donee must have retained such posses- 
sion and enjoyment of the property 
to the entire exclusion of the donor or 
of any benefit to him by contract or 
otherwise. Both these conditions are 
cumulative. Unless each of these condi- 
tions is satisfied, the property would 
be liable to estate duty under S.10 of 
the Act. The second part of the sec- 
tion has two limbs: the deceased must 
be entirely excluded (i) from the pro- 
perty, and (ii) from any benefit by 
contract or otherwise. The words “by 
contract or otherwise” in the second 
limb of the section will not control 
the words “to the entire exclusion of 
the donor” in the first limb. The first 
limb may he infringed if the donor 
occupies or enjoys the property or its 
income, ‘even though he has no right 
to do so which he could legally en- 
force against the donee. In other words, 
in order to attract the section, it is 
not necessary that the possession of 
the donor of the gift must be referable 
tosome contractual orother arrange- 
ment enforceable in law or in equity. 
In the context of the section, the word 
“otherwise”? should be construed 
ejusdem generis and it must be inter- 
preted te mean some kind of legal 
obligation or some transaction enforce- 
able at law or in equity, which, though 
not in the form of a contract, may; 
confer a benefit on the donor. 


5. There is no doubt on the 
facts of this case, the first two condi- 
tions are satisfied because there is an 
unequivocal transfer of the property 


. and also of the money, in the one case 


by a settlement deed, and in the other 
by crediting the amount of Rs. 20,000/- 
in each of the sons’ account with the 
firm which thenceforward became lia- 
ble to the sons for the payment of the 
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71/2% per annum thereon. In these 
circumstances, the Revenue has failed 
to establish that the donees had not 
retained possession and enjoyment of 
the property or the amount and that 
the deceased was not entirely exclud- 
ed from the possession and enjoyment 
thereof, The last limb of the condition 
relating to any benefit to the donor 
by contract or otherwise is inapplica- 
ble in this case. The donor on the date 
when he gifted the property to his 
sons which was leased out to the firm, 
had two rights, namely, of ownership 
in the property and the right to ter- 
minate the tenancy and obtain 
possession thereof. There is no dis- 
pute that the ownership has been trans- 
ferred subject to the tenancy at i 

granted to the firm, to-the donor’s two 
sons because the firm from thencefor- 
ward had attorned to the donees as 
their tenant by crediting the rent of 
IRs. 300/- to the respective accounts 
in equal moiety. The donor could, there- 
fore, only transfer possession of the 
property which the nature of that pro- 
perty was capable of, which in this 
case is subject tothe tenancy. He could 
do nothing else to transfer the pos- 
session in any other manner unless he 
‘was required to effectuate the gift for 
the purpose of S, 10 of the Act by 
getting the firm to vacate the pre- 
mises and handing over possession of 
the same to the donees leaving the 
donees thereafter to lease it out to 
the firm. Even then the objection of 
the learned Advocate that since the 
donor was a partner in the firm which 
had taken the property on lease, he 
derived benefit therefrom and was, 
therefore, not entirely excluded from 
the possession and enjoyment thereof, 
will nevertheless remain unsatisfied. 
To get over such an objection, the 
donees will have to lease out the pro- 
perty after getting possession from 
the firm to some other person totally 
unconnected with the donor. Such an 
unreasonable requirement the law 
does not postulate. The possession 
which the donor can give is the legal 
possession which the circumstances 
and the nature of the property would 
admit. This he has given. The benefit 
the donor had as-a member of the 
partnership, was not a benefit refera- 
ble in any way to the gift but is un- 
connected therewith. The Privy Coun- 
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cil in Munro v. Commr. of Stamp 
Duties, 1934 AC 61 was dealing with 
a case of a similar nature. The donor 
in that case by six registered trans- 
fers in the form prescribed, trans- 
ferred by way of gift all his right, 
title and interest in portions of his 
land to each of his four sons and to 
trustees for each of his two daughters 
and their children. The four sons an 

the two daughters were, prior to this 
transfer on a verbal agreement with 
the donor, treated as partners of the 
business carried on by him as grazier 
of the land owned by him. The evi- 
dence showed that the transfers were 
taken subject to the partnership 
agreement and on the understanding 
that any partner could withdraw and 
work his land separately. Onan analo- 
gous provision of the law, the Privy 
Council thought it unnecessary to de- 
termine the precise nature of the right 
of the partnership at the time of the 
transfers because it was either a te- 
nancy during the term of the partner- 
ship or a licence coupled with an in- 
terest. Lord Tomlin, giving his opi- 
nion, observed at p. 67, that “the bene- 
fit which the donor had as a member 
of the partnership in the right to 
which the gift was subject was not in 
their Lordships’ opinion a benefit 
referable in any way to the gift”. This 
decision was referred to and distin- 
guished in Clifford John Chick v. 
Commr. of Stamp Duties, (1959) 37 
ITR (ED) 89 (PC) and though it was 
considered to have no application to 
the case at point, Viscount Simonds 
observed at p. 97: “It must often be a 
matter of fine distinction what is the 
subject-matter of gift. If, as in Mun- 
ro’s case, 1924 AC 61 the gift is of a 
property shorn of certain of the rights 
which appertain to complete owner- 
ship, the donor cannot, merely be- 
cause he remains in possession and 
enjoyment of those rights, be said 
within the meaning of the section not 
to be excluded from possession and 
enjoyment of that which he has given.” 
In the: Commr. of Stamp Duties of 
New South Wales v. Perpetual Trustee 
Co. Ltd.. 1943 AC 425, the Privy Coun- 
cil further elaborated the concept of 
the nature of possession required to 
be given to the donee as not to attract 
the analogous provisions of the Com- 
monwealth Act. Lord Russell of Kil- 


lowen observed at p. 440: 
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“The linking of possession ' with 
enjoyment as a composite object which 
has to be assumed by the donee indi- 
cates that the possession and enjoy- 
ment contemplated is beneficial pos- 
session and enjoyment by the object 
of the donor’s bounty. 
the son was (through the medium of 
the trustees) immediately put in such 
bona fide beneficial possession and en- 
joyment of the property comprised in 
the gift as the nature of the gift and 
the circumstances permitted. Did he 
assume it, and thenceforth retain it 
to the entire exclusion of the donor? 
The answer, their Lordships think, 
must be in the affirmative, and for 
two reasons: (1) the settlor had no en- 
joyment and possession and enjoyment 
as he had from the fact that the legal 
ownership of the shares vested in him 
and his co-trustees as joint tenants, 
was had by him solely on behalf of 
the donee In his capacity as donor he 
was entirely excluded from possession 
and enjoyment of what he had given 
to his son Did the donee retain pos- 
session and enjoyment to the entire 
exclusion of any benefit to the settlor 
of whatever kind or in any way what- 
soever? Clearly yes.” 


The views expressed by the Privy 
Council are in complete accord with 
our views already expressed. This was 
also the view held in Controller of 
Estate Duty, Mysore v. S. Aswatha- 
narayana Setty, (1969) 72 ITR 29 
(Mys), where a Bench of the Mysore 
High Court considered both the cases 
of Clifford John Chick and of Munro 
above referred to. In that case, on 
June 30, 1954, the deceased transfer- 
red to his two sons Rs. 57,594 being 
half of the share standing to his cre- 
dit as on that date in the books of a 
firm in which he was a partner and 
from July 1, 1954, the sons were also 
taken as partners in the firm. On the 
death of the deceased on November 16, 
1957, the Assistant Controller held that 
the amount transferred to the sons 
must be deemed to pass as per the 
provisions of S. 10 of the Estate Duty 
Act, which decision was confirmed by 
the Appellate Controller. The Tribu- 
nal, however, held that the sum which 
` subsequently was rectified to be 
Rs. 73,695 was not so includible. One 
of us (Hegde, J., as he then was), 
speaking - for the Bench, observed at 
p. 32: 
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“On the facts of tħe case, it can- 
not be said that, after the gifts, the 
donees did not retain the property 
gifted to the entire exclusion of the 
donor or that the donor had any bene~ 
fit either by contract or otherwise in 
the property gifted. That in order that 
the property could deem to pass and 
estate duty could be leviable in such 
cases, the benefit of the donor must 
be a benefit referable to his own pro- 
perty. The view, that if it is once 
found that the deceased had some 
benefit in the property, that in itself 
was sufficient to bring the case within 
the ambit of section 10 irrespective 
of the question whether that benefit 
was referable or not referable to the 
gift, in our opinion, is erroneous.” 


6. In our view, neither the 
property gifted to the donees, nor the 
amount of Rs. 1 lakh gifted to the 
five sons, could be included in the 
estate of the deceased. The appeal is 
accordingly dismissed with costs. 


Appeal dismissed. 


AIR 1973 SUPREME COURT 1174 
(V 60 C 260) 


(From Bombay) 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


Pannalal, Appellant v. Dy. Com- 
missioner, Bhandara and another ete., — 
Respondents. 

Civil Appeals Nos. 1071-1073 of 
1967, D/- 23-2-1973. 


w Index Note: — (A) Contract Act, 
S. 70 — Section applies not only to 
individuals but also to corporate bodies 
and Government. Judgment of Bombay 
H. C. Reversed, 

(Paras 6, 7) 


Brief Note: — (A) Where Hos- 
pital buildings built by a Contractor 
in pursuance of contracts with Dispen- 
sary Fund Committees are taken over 
ultimately by the State Government 
and Municipality in capacity as suc- 
cessors-in-interest of the Dispensary 
Fund Committee. they are liable to 
pay to the Contractor at the enhanced 
rates as per terms of the contracts 
though they were not parties to the 
contracts. AIR 1962 SC 779 and AIR 
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1970 SC 1201 Followed; Judgment of 
Bombay H. C. Reversed. 
(Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1201=(1970) 3 SCR 
415, Pilloo Sidhwa v. Municipal 


orpn. 
AIR 1962 SC 779=(1962) Supp 
(1) SCR 876, State of West 
Bengal v. B. K. Mondal 6 
The Judgment of the Court was 
delivered by 


ALAGIRISWAMI, J.:-—~ These 
three appeals have come to this Court 
a second time by way of a certificate 
granted by the High Court of Bom- 
bay. The appellant filed three suits, 
Civil Suit No. 1-B of 1948 for Rupees 
12,000/-, Civil Suit No. 2-B of 1948 
for Rs. 31 ,028/- and Civil Suit No. 3-B 
of 1948 for Rs. 21 ,381/- for the work 
of additions and alterations to three 
hospitals, Kunwar Tilak Singh Hospi- 
tal at Gondia, Bai Gangabai Hospital 
at the same town and Twynam Hos- 
pital at Tumsar, all in Bhandara Dis- 
trict, then in the State of Madhya 
Pradesh and now in the State of Maha- 
rashtra. In December 1943 he entered 
into three contracts in relation to the 
above three hospitals with Mr. Tiwari, 
the then Deputy Commissioner of 
Bhandara District. He was paid vari- 
ous amounts in respect of the work 
done for these three hospitals and dis- 
pute having arisen in respect of the 
appellant’s claim for the balance of 
the amounts due in respect of these 
three contracts, the appellant filed the 
above three suits. In two of these suits 
he made the Government of Madhya 
Pradesh as well as the Deputy Com- 
missioner parties. The Deputy Com- 
missioner, Mr. Tiwari, was also made 
a party in his personal capacity. He 
also madethe Dispensary Fund Com- 
mittee another defendant in each of 
the suits and as the Committee was 
not a statutory body he impleaded all 
its members as parties. In respect of 
Bai Gangabai Hospital the State Gov- 
ernment, the Deputy Commissioner, 
the Municipal Committee of Gondia, 
which owned the hospital, as also Mr. 
Tiwari in his personal capacity were 
made parties. The trial court decreed 
the suits against the State Government 
alone. The amounts decreed were 
Rs, 8,214/- in C.S. No. 1-B, Rupees 
19,298/- in C. S. 2-B and Rs. 12,765- 
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15-0 in C. S. No. 3-B. These were to 
carry interest, past and future. The 
State Government took the matter on 
appeal to the High Court of Judicature 
at Nagpur. The appellant did not file 
any cross-objections in spite of the 
failure of the trial court to pass 
decrees against the other defendants. 
By the time the appeals came up for 
hearing Bhandara District became a 
part of the State of Maharashtra. The 
High Court of Bombay allowed the 
appeals filed by the State. The High 
Court also declined to exercise its 
powers under Order 41, Rule 33 of the 
Code of Civil Procedure against the 
other defendants. On appeal this Court 
set aside the order of the High Court 
refusing to consider the claim against 
the other defendants under Order 41, 
Rule 33 and remanded the case back 
to the High Court. This Court, how- 
ever, confirmed the judgment of the 
High Court as far as the dismissal of 
the suit against the State was con- 
cerned. The High Court again dismiss- 
ed the suits and the matter has again 
come before this court by way of leave 
granted by the High Court of Bombay. 
It appears that since then the State of 
Maharashtra has taken over the Kun- 
war Tilak Singh Hospital and the 
Twynam Hospital and, therefore, the 
only question to be decided in two of 
these three appeals is the liability of 
the State of Maharashtra for any sums 
that may be found due to the appellant 
in respect of these two hospitals, The 
Bai Gangabai Hospital is even now 
owned by the Municipal Committee, 
Gondia and its liability also is to be 
determined. 


2. The exact status of the Dis- 
pensary Fund Committee is not very 
clear. It does not appear to be a sta- 
tutory body nor does it appear to be 
a permanent body. It seems. to be 
something of an ad hoe body appoint- 
ed by the Deputy Commissioner and 
consisted of a number of officials and 
a few non-officials. The Deputy Com- 
missioner himself was not a member 
of the body. It appears, however, as 
we would show later, that the Deputy 
Commissioner was acting on behalf of 
this body with the tacit approval of 
the Committee itself. The contracts 
were signed by the Deputy Commis- 
sioner as Deputy Commissioner but 
not on behalf of the State; nor did 
they say thatthey were on behalf of 
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the Dispensary Fund Committee or the 
Municipal Committee. But in his evi- 
dence Mr. Tiwari stated that he en- 
_ tered into the agreement on behalf of 
. the Gondia Municipal Committee and 
the Dispensary Fund Committee, and: 
not in his personal capacity or in his 
capacity as Deputy Commissioner and 
that the idea was that the funds will 
be forthcoming if he signed the agree- 
ment and the work will be more rea- 
dily done. There being no dispute that 
the work in respect of all these three 
hospitals was done by the appellant 
and the ownership of the hospitals 
vests in one case with the Gondia 
Municipal Committee and in the other 
two cases with the Government of 
Maharashtra, only two questions arise 
for decision, (i) what is the amount 
due, and (ii) are the Municipal Com- 
mittee of Gondia and the State of 
Maharashtra liable either onthe basis 
of the contracts or under S. 70 of 
the Contract Act. 


3. As regards the amount due, 
the contract itself provided that the 
rates were to be increased subject to 
increases in the PWD schedule of 
rates. The contracts were in standard 
PWD form and the rates were also 
the PWD schedule of rates. There had 
been an increase of 50 per cent in 
August 1943 over the PWD schedule 
of rates. That was before the contracts 
in question were entered into. Subse- 
quently on 22-1-44 the PWD rates 
were again raised by 20 per cent. The 
Deputy Commissioner had also sanc- 
tioned the increased rates and extend- 
ed the time for work as is seen from 
Exts. P-8 and P-9 in C.S. No.1-B of 
1948. The letter of the Deputy Com- 
missioner, Bhandara dated 6-10-1945 
in reply to the letter of the 
appellant’s advocate found at pages 
428-430 of the paper book, shows 
that the appellant claimed Rupees 
76456-2-6 for Tumsar Hospital. The 
total cost calculated according to 
the agreement rates worked out to 
Rs. 53820-0-0, out of which he had al- 
ready been paid Rs. 53,641-8-0, It also 
shows that the appellant claimed 
Rs. 28906-8-0 for Kunwar Tilak Singh 
Hospital and that the. total cost work- 
ed out on the basis of the agreement 
came to Rs. 20798/- out of which the 
appellant has already been paid Rupees 
20,058-4-0. In respect of the Gangabai 
; Hospital the appellant’s demand was 
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Rs. 59598/- but the total cost calculat- 
ed according to the agreement rates 
was Rs, 44099/- and the appellant had 
actually been paid Rs. 45477/-. Mr. 
Santaram, the Engineer who super- 
vised this work had admitted that 
there was really no quarrel regarding 
measurements and the only dispute 
was with regard to the rates. In view 
of the stipulation in the contract, al- 
ready referred to, there is no doubt 
that the appellant would be entitled 
to a 20 per cent increase in the PWD 
rates which came into force on 22-1- 
44 by Slip No. 4 of the Mahanadi Cir- 
cle Superintending Engineers memo. 
The trial court has made elaborate 
calculations and arrived at the figures 
for which the appellant was entitled 
to a decree. As the appellant can suc- 
ceed in this case on the basis of Sec- 
tion 70 of the Contract Act we think 
it would be a fair way of assessing 
the benefit obtained by the defendants 
to award the appellant 20 per cent of 
amount calculated according to the 
agreement. These figures have already 
been mentioned. The appellant would, 
therefore, be entitled to 20 per cent of 
Rs. 53,820 plus the balance of. the 
amount due even according to the con- 
tract rate ie. Rs. 53,820-53,641-8-0 in 
respect of the Twynam Hospital, Tum- 
sar in Civil: Appeal No. 1073/67, that 
is Rs. 10,942-50. He would be entitl- 
ed to, 20 per cent of Rs. 20,798 plus 
the balance which was due to him 
even according to the contract rate 
i.e. Rs. 20,798-20,053-4-0 in Civil Ap- 
peal No. 1072/67 for Kunwar Tilak 
Singh Hospital, that is Rs. 4,899-35. In 
respect of the Gangabai Hospital, Gon- 
dia he would be entitled to 20 per cent 
of Rs. 44,099 and from this will be 
deducted what has been overpaid to 
him i.e. Rs. 45,477-44,099 in Civil Ap- 
peal No. 1071/67, that is Rs. 7441-80. 
The decree in this case will be against 
the Municipal Committee, Gondia 
whereas in the two earlier cases it 
will be against the State of Maharash- 
tra. 


4, It may be useful at this 
stage to consider the grounds on which 
the High Court of Bombay considered 
that there was no room for ` granting 
any relief to the appellant. It is not 
necessary to discuss at length the 
liability of any one except the State 
of Maharashtra and the Gondia Muni- 
cipal Committee as the appellant has 
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stated that he would be content with 
a decree against the State in twa 
cases and the Municipal Committee in 
one case. As regards the capacity in 
which the Deputy Commissioner enter- 
ed into the contract on behalf -of the 
Dispensary Fund Committees it ap- 
pears that the Deputy Commissioner 
as the principal District Officer under 
instructions from the Government took 
interest in collecting funds and help- 
ing in building hospitals and dispen- 
saries. The capacity in which he acts 
in these matters is not the official 
capacity but a sort of paternal interest. 
in fostering welfare institutions. Evi- 
dence in this case shows that the 
amounts collected were kept in the 
Treasury though it did not come from 
Government funds. The Twynam Hos- 
pital at Tumsar and Kunwar Tilak 
Singh Hospital at Gondia are Dispen- 
sary Fund Hospitals. The Madhya Pra- 
desh Medical Manual Part IV, Chap- 
ter XXVII relates to classification of 
hospitals and dispensaries. Clause 365 
classifies the hospitals under six cate~ 
gories: 

1. Government D 

2. Municipal (including Notified 

Area Committee) 

3. District Council 

4. Dispensary Fund 

5. Private, and 

6. Missionary 
Clause 370 lays down that the finan- 
cial control of these hospitals and dis- 
pensaries is vested in Dispensary Fund 
Committees and their management in 
the Civil Surgeon. Clause 385 relates 
to the constitution of the committee 
of management of dispensaries under 
the management of the Dispensary 
Fund Committees. This committee is 
composed of representatives of the fol- 
lowing classes: 

(a) The Civil Surgeon, ex-officio, 
or in his absence the medical officer- 
in-charge. 

(b) Government Officials. 

(c) Representatives of the local 
crag which contribute towards the 


(d) Representatives of the subs- 
eribers. 

(e) Nominated non-officials, 
The precise constitution of the com- 
mittee was to be laid down by the De- 
puty Commissioner and he was to 
nominate members of class (b) and 
{e), and the local bodies of class (c) 
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and members of class (d) were to be 
elected in the manner prescribed by 
the Deputy Commissioner. Though 
the contracts themselves do not show 
that they were on behalf of the Dis- 


-pensary Fund Committee and Deputy 


Commissioner was acting on be- 
half of the Dispensary Fund Com- 
mittee, the evidence of Mr. Tiwari 
taken along with the general circum- 
stances of this case leave us in no 
doubt that Mr. Tiwari was acting on 
behalf of the Dispensary Fund 
Committee with their tacit -con- 
sent. It was he who entered in- 
to the contract, got the work 
supervised, sanctioned increases in 
rates and the extension of time, the 
Committee itself taking no active 
part. But they must have been 
aware of what was being done 
in their name and on their be- 
half. Apparently, as is well known 
to everybody in matters of this kind, 
even the collection of subscription is 
mainly due tothe influence and efforts 
of the Deputy Commissioner. No 
‘wonder the whole matter was left to 
his discretion and action. We do not 
attach much importance to the fact 
that the Dispensary Fund Committees 
have denied that Mr. Tiwari had en- 
tered into contracts on their behalf or 
that the Committees did not pass any 
resolution authorizing the Deputy 
Commissioner to enter into agreement. 
We consider that the evidence 
of Mr. Tiwari is in consonance 
with circumstances of this case. 
This position is also clear from the 
evidence of Dr. Kalay, Civil Surgeon, 
Bhandara to the effect that the De- 
puty Commissioner isthe administra- 
tive head of allthe departments of the 
district, andinhis capacity assuch is 
the person looking after the affairs of 
these hospitals as well, and that the 
Dispensary Fund Committee becomes 
the owner of the hospital after it is 
constructed and handed over...... 

are unable to agree with the High 
Court that no reliance can be placed 
on Mr. Tiwari’s statement on the 
ground that he was interested in 
safeguarding the interest of the Gov- 
ernment by saying that he did not en- 
ter into the agreements on behalf of 
the Government. The interest of the 
Government is very well safeguard- 
ed as the contracts do not purport to 


have been entered into on behalf of 
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the Government. Norhas the Deputy 
Commissioner been authorised under 
Section 175 of the Government of 
India Act to enter into contracts of 
this character on behalf of the Gov- 


ernment. The High Court itself has. 


remarked that it is conceivable that 
the Deputy Commissioner took the 
entire responsibility on his own shoul- 
der and went on with the work in an 
informal way. It would be fair to hold 
` that Mr. Tiwari entered into the con- 
tracts on behalf of the Dispensary 
Fund Committees. As ‘regards the 
Municipal Committee of Gondia, statu- 
tes usually lay down the formalities 
to be observed in entering into con- 
tracts on their behalf and there is 
nothing to show that these formalities 
were observed. The contract may not, 
therefore, be binding on it qua con- 
tract. 


5. But even apart from con- 
tract we have no hesitation in hold- 
ing that in all the three cases liabili- 
ty under Section 70 of the Contract 
Act clearly arises. We do not under- 
stand why the High Court thinks that 
the Dispensary Fund Committees can- 
not be regarded as the owners or 
beneficiaries of the buildings of the 
hospitals. And more curiously the 
High Court has said that it is the 
public that are the beneficiaries. The 
buildings on construction belong to 
the Dispensary Fund Committees and 
the Municipal Committee and they 
have received benefit in so far as. they 
are the owners. 


6. It is hardly necessary to 
refer to the authorities in support of 
this position. But we may refer to the 
decision of this Court in State of West 
Bengal v. B. K. Mondal, 1962 Supp 
(1) SCR 876=(AIR 1962 SC 779). 
There a contract to put up certain 
godowns for the use of the Civil Sup- 
plies Department of the State of Ben- 
gal was held unenforceable. The go- 
downs were accepted and used by the 
department concerned. It was held 
that merely because the contract was 
illegal it does not follow that the con- 
tractor has done something which is 
not lawful. This Court pointed out 
that the real basis of the liability 
under Section 70 is the fact that the 
person for whom the’ work has been 
done, has accepted the work and has 
received the benefit thereunder, and 
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that what Section 70 prevents is un- 
just enrichment and it applies as much 
to individuals as to corporations’ and 
Government. There is no doubt that in 
this case the Dispensary Fund Com- 
mittees have accepted the buildings 
and they have also been accepted by 
the State of Maharashtra when they 
took over the hospitals with their 
buildings which -the appellant had con- 
structed. Thus, the Dispensary Fund 
Committee in two cases and the Muni- 
cipal Committee of Gondia in the 
third have received the benefit and 
the State of Maharashtra, having! 
taken over the two hospitals became 
liable to pay the suit amount as suc- 
cessors in interest of the Dispensary; 
Fund Committees. 


7. It is true, as the learned 
Judges of the High Court pointed out 
that real basis for a claim under Sec- 
tion 70 is not the terms of the con- 
tract but the quantum of the benefit 
actually derived. In the absence of any 
other material the contract between 
the parties provides a useful basis for 
calculating that benefit. It has not 
been alleged on behalf of the defen- 
dants that the rates agreed upon and 
later enhanced were not fair rates or 
that anybody else would have under- 
taken the work cheaper. The only rea- 
sonable way of arriving at the value 
of the benefit derived by the Govern- 
ment is on the basis of the rates agreed 
upon (including future increases in 
rates by PWD) and that would be a 
fair indication of the value of the 
work, We may in this connection refer 
to the decision of this Court in Piloo 
Sidhwa v. Municipal Corpn. (1970) 3 
SCR 415=(AIR 1970 SC 1201) where 
the market price was taken as a pro- 
per indication of compensation under 
Section 70 and interest also was 
awarded. i 

8. Mr. Phadke appearing on 
behalf of the appellant did not want 
any relief against defendants other 
than the State of Maharashtra in Ap- 
peals Nos. 1072/67 and 1073/67 and 
the Municipal Committee of Gondia in 
Appeal No. 1071/67.-The amount men- 
tioned by us earlier would have had 
to carry interest at the rate of 6 per 
cent from the date of plaint but Mr. 
Phadke appearing on behalf of the ap- 
pellant has stated that he would be 
satisfied with a decree for Rs. 8,214/- 
in Civil Suit No. 1-B ie. Appeal 
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No. 1072/67, for Rs. 19,298/- in Ap- 
peal No. 1073/67, and Rs. 12,765 in 
Appeal No. 1071/67. There will be 
decrees accordingly. These amounts 
are far less than what the appellant 
is entitled to as indicated above, and 
be would, therefore, get his full costs 
in all the courts, They would, of course 
carry interest at 6 per cent from 
this date till date of realisation. 
Appeal allowed. 
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Amulya Chandra Dey, Petitioner 
v. The State of West Bengal, Respon- 
dent. 

Writ Petn. No. 118 of 1972, D/- 
10-7-1972. 


Index Notes — (A) Maintenance 

of Internal Security Act (1971), Ss. 10, 

12 — Representation by detenu — 

Undue delay by State Government in 

disposing it of renders detention il- 
legal, ADR 1970 SC 675, Relied on- 

(Para 3) 


Cases Referred: Chronological Paras 
AIR 1970 SC 675=(1970) 3 SCR 

225=1970 Cri LJ 743, Jayanara- 

yan Sukul v. State of W. Ben- 

gal 

MATHEW, J. The petitioner 

challenges the validity of a detention 
order and prays for the issue of a writ 
or order in the nature of habeas cor- 
pi and for releasing him from cus- 
ody. 


2. On November 25, 1971, the 
District Magistrate, 24 Paraganas, 
West Bengal, in the exercise of his 
power under the provisions of sub-sec- 
tion (1), read with sub-section (2) of 
Section 3 of the Maintenance of Inter- 
nal Security Act, 1971 (Act 26 of 1971) 
passed an order for the detention of the 
petitioner. In pursuance of it, the peti- 
tioner was arrested on November 27, 
1971 and he was served with the order 
of detention together with the ground 
of detention on the same day. On No- 
vember 30, 1971 the District Magistrate 
reported to the State Government 
about the passing of the detention 
order together with grounds of deten- 
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tion and the particulars having bear- 
ing on the case. The report and the 
particulars were considered by the 
State Government and the order of 
detention was approved by it ohn De- 
cember 6, 1971. On the same day, the 
State Government submitted a report 
to the Central Government in accord- 
ance with the provisions of sub-sec- 
tion (4) of Section 3 of the Act. On 
December 24, 1971, the State Govern- 
ment placed the case of the petitioner 
before the Advisory Board under Sec- 
tion 10 of the Act. On or about De- 
cember 3 1971, the State Government 
in its Home Department (Special Sec- 
tion) received a representation from 
the petitioner. The representation was- 
considered bythe State Government 
and the State Government, by its 
order dated 22-12-1971, rejected the 
same but forwarded the representa- 
tion to the Advisory Board for its con- 
sideration. The Advisory Board, after 
consideration of the materials placed 
before it and the representation, sub- 
mitted its report to the State Govern- 
ment on February 4, 1972. The Ad- 
visory Board was of the opinion that 
there was sufficient cause for deten- 
tion of the petitioner. By its order, 
dated February 12, 1972, the State 
Government, in exercise of the. powers 
conferred by sub-section (1) of Sec- 
tion 12 of the Act confirmed the order 
of detention and communicated it to 
the petitioner by its Memo, dated Fe- 
bruary, 15, 1972. 

3. The petitioner’s counsel con- 
tended that the representation made 
by the petitioner, though received by 
the State Government on December 3, 
1971, was disposed of only on Decem- 
ber 22, 1971 and there was, therefore, 
undue delay in its disposal. To explain 
the delay, an affidavit was filed on 
behalf of the State Government on 
June 17, 1972, and in that it is averr- 
ed that the delay in the disposal was 
due to the dislocation of work in the 
office due to demonstration of the 
State Government employees including 
those of the Home Department (Spe- 
cial Section) from September, 12 to 
end of November 1971. It is further 
stated in the affidavit that during this 
period there was no regular work or 
movement of files. Even assuming 
that the above averment is correct, it 
furnishes no reason for the delay in the 
disposal of the representation of the, 
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petitioner, as the dislocation of wo 
was only from September 12 to end 
of November, 1971 whereas the re- 
presentation was received by the Gov- 
ernment on December 3, 1971. In 
Jayanarayan Sukul v., State of West 
Bengal, (1970) 3 SCR 225=(AIR 1970 
SC 675) this Court said: 

“The fundamental right of the 
detenu to have his representation con- 
sidered by the appropriate Govern- 
ment would be rendered meaningless 
if the Government does not deal with 
the matter expeditiously but at its 
own sweet-will and convenience.” 

4. In the circumstances of this 
case Ithink the State Government did 
not dispose of the representation as 
early as practicable. The detention of 
the petitioner is therefore illegal and 
I allow the writ petition. I have order- 
ed the release of the petitioner from 
custody on July 5, 1972. 

Petition - allowed. 
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circumstances of the case its summary 
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AIR 1973 S.C. 243, Followed. Decision 
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The Judgment of the Court was 
delivered by 


DUA, J.— The appellant in this 
appeal by special leave was tried in 
the Court of Session for Greater Bom- 
bay at Bombay for offences under 
Section 467, under Section 471 
read with Section 467 and under Sec- 
tion 420, LP.C. According to the pro- 
Secution the appellant was running an 
octroi clearing agency under the name 
and style of “National Octroi Clearing 
Agency” at the Mulund check-post. He 
used to attend to certain transactions 
relating to the transport companies, 
one of those companies being the 
Montgomery Transport Company. On 
December 16, 1968 a truck belonging 
to the said transport company bearing 
No. MPH 2147 arrived at the check~ 
post carrying a Depleix Machine to be 
delivered to Messrs. Imperial Tobacco 
Company. There were two drivers and 
one cleaner in the truck. On being ap- 
proached by.them the appellant tele- 
phoned to manager Bakshi of the 
Transport Company to arrange for the 
payment of octroi which amounted to 
more than Rs. 8,000/-. The Manager, 
Bakshi and Director, Inderjit Singh 
went to the Imperial Tobacco Com=- 
pany the following day and after get~ 
ting Rs. 8,196/- for the octroi reached 
the Mulund check-post. The amount 
was handed over to the appellant in 
the presence of the driver. Actually 
only Rs. 8,180/- were required for the 
octroi with the result that Rs. 16/- 
were paid back to Messrs. Imperial 
Tobacco Company by means of a 
cheque. During the investigation of 
another case arising out of an alleged 
forged receipt relating to octroi in 
respect of some imports by Messrs. | 
Pure Drinks Private Ltd., it came to 
light that proper octroi had not been 
paid on December 17, 1968 in Tespect 
of the transaction in question in the 
present case. The Assistant Assessor 
and Collector, Shri Karkhanis, after 
sending his Superintendent Govind 
Charan to the office of Messrs. Impe- 
rial Tobacco Company he himself also 
visited the Company’s office and they 
both felt that the receipt for the pay- 
ment ofoctroi held by the said Com- 
pany was not genuine. Having failed 
to trace the necessary relevant docu- 
ments in the office files Shri Kar- 
khanis lodged the complaint in Febru- 
ary, 1969 and a case was registered. 













After preliminary enquiry under 
h. XVI, Cr.P.C. the appellant was 
ommitted for trial to the Court of 
ession, According to the trial court 
he following points arose for deter- 
ination: 


“I, Whether it is proved that the 
eceipt, Article A is a forged docu- 
ent? 

2. Whether it is proved that it is 
he accused who forged that receipt 
ith intent to commit fraud? 


knowing it to be forged? 

4. Whether it is proved that he 
cheated the Bombay Municipal Cor- 
poration, as alleged? 

5. Whether it is proved that the 
accused cheated the Imperial Tobacco 
Co., of India Ltd., as alleged?” 

The conclusions of the trial court on 
these points were: 

"1. In the affirmative, 

2. Not proved. 

3. In the affirmative. 

4. In the affirmative. 

5. Not proved.” 


The evidence in this case is mainly, 
if not wholly, circumstantial and about 
20 witnesses were examined including 
fa handwriting expert. The trial court 
felt that the case required evaluation 
of the evidence of Bakshi (P.W. 4), 
Inderjit Singh (P.W. 18) and Hand- 
writing Expert (P.W. 17), Driver Bal- 
want Singh was not examined in the 
case, The trial court in a lengthy judg- 
ment exhaustively discussed the evi- 
dence of these witnesses. It did not 
place implicit reliance either on 
Bakshi (P.W. 4) or on Inderjit Singh 
(P.W. 18) as indeed in the testimony 
of both of them the trial court found 
partly reliable and partly unreliable 
statements. The court did not feel 
inclined to hold that their evidence 
was wholly unreliable. On evaluation 
of the evidence of the Handwriting 
Expert the trial court felt that the 
receipt in question could not neces- 
sarily be held to have been forged by 
the appellant. After this observation 
follows the following passage in the 
judgment: 

“I do not however, feel that 
this -earns an acquittal for him. 
The direct charge regarding the 
forgery could be taken as not pro- 
ved we will have however to weigh 
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the other evidence for finding out 
whether he could have used the docu- 
ment which is necessarily a forged 
document, as a genuine document. 
For this purpose we will have to ap- 
preciate the evidence of the two wit- 
nesses about whom I have spoken 
quite a long time and we have also 
to appreciate the interval of time. 
What exactly the accused did within 
that. half an hour when he took the 
money and returned, will have to be 
surmised, particularly in the absence 
of categorical evidence showing that 
the disputed receipt is executed by 
him, The evidence shows, it is a for- 
ged receipt. It is not prepared at the 
counter, We may not be sure in find- 
ing out as to who wrote it. The ac- 
cused may have had his associates if 
he himself has not written it. Consi- 
dering the way in which counters are 
stated to be working, considering the 
amount involved and the short time 
limit when the accused reappeared 
legitimate payment across the coun- 
ter will have to be ruled out. That is 
not even suggested on behalf of the 
accused. He may have his own colla- 
borators. If we accept the version, 
which I do, then it was this receipt 
which was in the hands of the ac- 
cused that was given over to the dri-~ 
ver and from there onwards it reach- 
ed the firm Messrs, Imperial Tobacco 
Co. of India Ltd. I feel, the accused 
ought to be supposed to be aware that 
the real payment was made and what 
he carried could not be the real receipt. 
It is for this reason that I am feeling 
that the charge of using a forged 
receipt knowingitto be forged could 
be brought home to him.” 


The trial court thereafter dealt with 
the charges of cheating and ultimate- 
ly convicted the appellant for an of- 
fence under S. 471 read with S. 467, 
LP.C, and for an offence under S. 420, 
IP.C. Under the former he was sen- 
tenced to five years’ rigorous impri- 
sonment and a fine of Rs, 500/- with 
six months’ further rigorous impri- 
sonment in case of default. Under Sec- 
tion 420 he was sentenced to rigorous 
imprisonment for two years, The 
substantive sentences were directed to 


-be concurrent. 


2. The appeal to the High 
Court was dismissed in limine with 
one word “Dismissed”. 
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3. Before us on appeal by 
special leave the short point but 
one of vital importance to the 
appellant requiring our decision 
is whether the High Court was 
justified on the facts and cir- 
cumstances of this case in uncere- 
moniously dismissing the appeal in 
limine with one word “Dismissed” 
without making a speaking order indi-+ 
cating the reasons for the dismissal. 
The facts briefly stated by us and a 
close study of the lengthy judgment 
of the trial court quite clearly show 
eet the appeal in the High Court 
did raise points which were not only 
arguable but were also substantial 
requiring critical scrutiny and serious 
appraisal and evaluation of the pro- 
secution evidence and the circum- 
stances of the case. The importance of 
the opinion of the High Court on argu- 
able points requiring consideration on 
appeal in that court when questions 
of fact or law are open to challenge 
by the appellant was emphasised more 
than 20 years ago by this Court in 
Mushtak Hussein v. State of Bombay, 
1953 SCR 809=(AIR 1953 SC 282) 
where Mahajan J., (as he then was) 
observed at p. 820: 

“With great respect we are how- 
ever constrained to observe that it 
was not right for the High Court to 
have dismissed the appeal preferred 
by the appellant to that court sum- 
marily, as it certainly raised some 
arguable points which required con- 
sideration though we have not thought 
it fit to deal with all of them. In 
cases which prima facie raise no argu- 
able issue that course is, of course, jus- 
tified, but this court would appreciate 
it if in arguable cases the summary 
rejection order gives some indication 
of the views of the High Court on the 
points raised. Without the opinion of 
the High Court on such points in spe- 
cial leave petitions under Article 136 
of the Constitution this Court some- 
times feels embarrassed if it has to 
deal with those matters without the 
benefit of that opinion.” 

Since then in a series of decisions 
(quite a number of them reported and 
several unreported) this Court has 
consistently drawn the attention of 
the High Courts to the eminent desira- 
bility of giving an indication of their 
views on the points raised in arguable 
cases in accordance with the legal 


ALR 


position enunciated by this Court. Suc? 
acourse isnormal in cases which rais 
fairly arguable questions of fact 
law. In one of the latest decisions o 
this Court in K. K. Jain v. State o 
Maharashtra, AIR 1973 SC 243 som 
of the earlier decisions were agair 
noticed and it was considered neces- 
sary to repeat the emphasis laid on 
the necessity of recording reasons b 
the High Court for dismissing appeals 
raising questions which cannot be con 
















arguable. In that decision it w 
reiterated, inter alia, that reasons pre- 
vailing with the High Court for dis 
missing the appeal, if recorded, would 
have been of valuable assistance to 


accused-appellant who may not al- 
ways be present in court would have 


High Court recorded its reasons for 
dismissing the appeal it would have 


tution and after filing 
would have afforded valuable assis- 
tance both to the counsel appearing 
in this Court and to us in the final 
disposal of the appeal without feeling 
the necessity of remanding the case 
to the High Court for re-hearing. The 
remand no doubt must result in further 
delay in the final disposal of the appel- 
lants appeal in the High Court and this 
indeed is regrettable. But in the ab- 
sence of the opinion of the High Court 
which that Court was under the law 
expected to record we are left guess- 
ing about the line of reasoning the 
High Court would have adopted after 
appropriate scrutiny of the evidence on 
the record. The appellant is entitled 
to have a proper decision on the 
points arising in his appeal by the 
High Court on due appraisal of the 
evidence in accordance with law. The 
legal position on the point in ques- 
tion has been authoritatively settled 
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d declared by this Court and the 
zme has been frequently reiterated 
its decisions. The law reports are 
o full of them that it appears to us 
o be somewhat surprising that the 


T; is hoped that this appeal would 
ow be disposed of by the High Court 
expeditiously and without avoidable 
delay. 

Case remanded. 





AIR 1973 SUPREME COURT 1183 
(V 60 C 263) 
(From: Madhya Pradesh: AIR 1968 
M. P. 132) 
S. M. SIKRI, C. J., A. N. RAY, 
D. G. PALEKAR, S. M. DWIVEDI 
AND A. K. MUKHERJEA, JJ. 

Ghanshyam Das Shrivastava, Ap- 
pellant v. State of Madhya Pradesh, 
Eespondent. 

Civil Appeal No. 588 of 1972, D/- 
23-2-1973. 

Index Note: — (A) Constitution of 
India, Art, 311 (2) — Enquiry — De- 
linquent failing to attend enquiry due 
to paucity of funds resulting from non- 
payment:.of subsistence allowance — 
Enquiry is invalid. 

Brief Note: — (A) Where the de- 
Tinguent had specifically communi- 
cated his inability to attend the en- 
quiry due to paucity of funds result- 
ing from non-payment of subsistence 
allowance, the enquiry was vitiated 
for his non-participation. No adverse 


CQ/CQ/A938/73/SNV 


‘effect from October 30, 


Ghanshyam v. State of M.P. (Dwivedi J.) [Prs. 1-2] S.C. 1183 


inference as to his sources of income 
could be drawn from the fact that he 
did not state them in his affidavit in 
the writ petition or from the fact that 
he challenged his dismissal by writ 
petition immediately after his dis- 
missal and subsequently came in ap- 
peal before the Supreme Court. AIR 
1968 Madh Pra 132, Reversed. 

(Para 5) 
. _ The Judgment of the Court was 
delivered by 

DWIVEDI, J.u—- The appellant, 
Ghanshyam Das Shrivastava, was em- 
ployed as a Forest Ranger by the 
State of Madhya Pradesh. By a Gov- 
ernment order, dated October 21, 1964 
he was put under suspension with 
1964, The 
Divisional Forest Officer, South Bas- 
tar Division, directed him to remain 
at Jagdalpur during the period of sus- 
pension Certain charges were framed 
against him, and an enquiry was ini- 
tiated. He didnot participate in the 
enquiry. The enquiry proceeded. ex 
parte. On May 28, 1965 the Enquiry 
Officer submitted his report to the 
Government. He found the charges 
proved. He recommended that the ap- 
pellant should be dismissed from ser- 
vice. On June 8, 1966, the Government 
passed an order dismissing him from 
service. Then he filed a writ petition 
in the High Court at Jabalpur. The 
writ petition was dismissed. He filed 
an appeal in this Court on the strength 
of a certificate granted by the High 
Court. - 

2. In this Court the appellant’s 
main argument was that in the special 
circumstances of the case he got no 
opportunity to defend himself before 
the Enquiry Officer. The place of en- 
quiry was Jagdalpur which is 500 
kilometres away from Rewa where he 
was residing during his suspension. 
No subsistence allowance was paid to 
him, and he had no money to go to 
Jagdalpur to face the enquiry. i 
Court took the view that if no subsis- 
tence allowance was paid to him and 
if he could not go to Jagdalpur and 
face the enquiry on account of the 
non-payment of subsistence allowance, 
the enquiry would be vitiated and the 
order of dismissal could not be sus~ 
tained. As the High Court had not in« 
vestigated the point raised by the ap- 
pellant before this Court, the case was 
remanded to the High Court with the 
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direction that the High Court should 
hear the parties on the question: 
“whether the appellant was paid the 
subsistence allowance at any time be- 
fore the disposal of the hearing before 
the Enquiry Officer, and whether on 
account of non-payment of the sub- 
sistence allowance l2 was unable to 
appear before the Enquiry Officer.” 
The High Court was directed to dis- 
pose of the writ petition in the light 
of its finding on the question. 


3. In the High Court the ap- 
pellant and the respondent filed affi- 
davits in support of their caseon the 
question. On a perusal of the entire 
evidence on record the High Court 
answered the question against the ap- 
pellant, This appeal by special leave is 
directed against the order of the High 
Court dismissing the writ petition. 


4, The High Court has found 
the following facts: The hearing of the 
case started before the Enquiry Officer 
at Jagdalpur on February, 1965. The 
case was heard on February 10, 11 
and March 13, 1965. It appears that a 
part of the evidence for the Govern- 
ment was recorded on those dates. On 
March 20, 1965, the appellant received 
Rs. 312/- as subsistence allowance for 
the months of November and Decem- 
ber, 1964 and January, 1965. Further 
evidence for the Government was 
recorded on April 3, 6 and 15, 1965. 
A second payment of Rs. 213/- as sub- 

. Sistence allowance was made to the 
appellant on May 13, 1965. As already 


stated, the Enquiry Officer submitted - 


kis report to the Government on May 
28, 1965. These facts plainly show that 
a part of the evidence had already 
been recorded before the first pay- 
ment of subsistence allowance was 
made to the appellant. Nevertheless, 
the High Court has held that he was 
not unable to appear before the En- 
quiry Officer on account of the non- 
payment of his subsistence allowance. 
The principal reasons given by the 
ae Court in support of its view are 
ese: 


(1) The appellant did not com- 
plain specifically in the writ petition 
that he could not attend the enquiry 
as he had not been paid subsistence 
. allowance and had no means of his 

own to meet the expenses of going to 
Jagdalpur from Rewa for facing 
the enquiry; 


ATIR: 


(2) His affidavit gives no parti 
culars about the sources of his incom 
and the estimate of expenses to b 
incurred by him in the enquiry and 
does not explain how he was unable 
to meet those expenses; 
: (3) The third class railway fare 
from Rewa to Jagdalpur is about 
Rs. 20/-. He would need a few mor 
rupees for expenses during his stay a 
dJagdalpur. He had been drawing a 
pay of Rs. 300/- per month; i 

(4) After he was dismissed from 
service, he filed a writ petition in the 
High Court. After his writ petition 
was dismissed by the High Court he 
came in appeal to this Court. This 
shows that he had enough money to 
attend the enquiry at Jagdalpur. The 
High Court summed up: “In all these 
circumstances we find that it was not 
financial stringency which prevented 
the petitioner from co-operating in the 
departmental enquiry but that he 
was otherwise unwilling to do so.” 

. 5 With respect, we find it dif- 
ficult to share the view taken by the 
High Court. Paragraph 5 of the writ 
petition expressly alleges that on De- 
cember 5, 1964, the appellant sent a 
letter to the Enquiry Officer inform- 
ing him that unless he was paid sub- 
sistence allowance he would not be 
able to face the enquiry proceedings. 
The letter was filed along with the 
petition. It is annexure H. The letter 
stated that “Until and unless I am 
paid subsistence allowance...... I cate- 
gorically refuse to face any proceed- 
ing......as I have no capacity to do so 


because of acute shortage of funds.” 
(emphasis added). This is obviously 
specific pleading on the point 
that for non-payment of _ subsis- 
tence allowance he was short of 
funds and could not attend the 
enquiry. It is true that his affi- 
Gavit does not give any particulars 
about his sources of income and the 
estimate of expenses to be incurred 
in the enquiry. But it would prima 
facie suggest that he had no other 
sources of income except his pay. If 
he had no other sources of income, 
he could not invent them for the pur- 
pose of mentioning them in the ami- 
Cavit. More significantly, the Govern- 
ment affidavit does not allege- that he 
had any other source of income ex- 
cept pay. The fact that he had been 
Grawing a monthly pay of Rs. 300/- 
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till October 1964 would not necessari- 
ly show that he had sufficient money 
to enable him to go to Jagdalpur to 
attend the enquiry in February, 1965. 
He was suspended on October 30, 1964 
and thereafter he did not get subsis- 
tence allowance until March 20, 1965. 
Having regard to the prevailing high 
prices, it is not possible to draw any 
adverse inference against hi from 
the mere circumstance that he had 
been receiving a monthly pay of 
Rs. 300/- till October, 1964. The fact 
that he filed a writ petition immedi- 
ately on the passing of the order of 
dismissal and thereafter came in ap- 
peal to this Court, would not esta- 
blish that he had enough resources to 
enable him to attend the enquiry. It 
seems to us that on the whole the 
High Court has gone by conjectures 
and surmises. There is nothing on the 
record to show that he has any other 
source of income except pay. As he 
did not receive subsistence allowance 
till March 20, 1965 he could not, in 
our opinion, attend the enquiry. The 
first payment of subsistence allowance 
was made to him on March 20, 1965 
after a part of the evidence had al- 
ready been recorded on February 9, 
10 and 11, 1965, The enquiry proceed- 
ings during those days are vitiated ac- 
cordingly. The report of the Enquiry 
Officer based on that evidence is in- 
fected with the same defect. Accord- 
ingly, the order of the Government 
dismissing him from service cannot 
stand. It was passed in violation of 
the provisions of Art. 311 (2) of the 
Constitution for the appellant did not 
receive a reasonable opportunity of 
defending himself in the enquiry pro- 
ceedings. 


6. Accordingly, we allow the 
appeal with costs. Setting aside the 
order of the High Court, we allow 
the writ petition and quash the order 
of the Government dated June 8, 1966 
whereby the appellant was dismissed 
from service. It will be open to the 
Government to start a fresh enquiry 
in accordance with law against the ap- 
pellant. 


Appeal allowed. 
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AIR 1973 SUPREME COURT 1185 
(V 60 C 264) 
(From: Patna) 
S. M. SIKRI, C. J, A. N. RAY, 
D. G. PALEKAR, S. N. DWIVEDI 
AND A. K. MUKHERJEA, JJ. 


Union of India owner of the Eas- 
tern Railway, Appellant v. The Com- 
missioner of Sahibganj Municipality, 
Respondent. 

Civil Appeals Nos. 2804 and 2042 
of 1968, D/- 22-2-1973. ; 

Index Note: — (A) Constitution 
of India, Art. 285 (2)—Railway build- 
ings constructed after 31-3-1937 and 
25-1-1950 — Liability te pay munici- 
pal taxes — Notification issued in 
1911 under S. 135, Railways Act — 
Absence of notifications under Ss. 3 
and 4 of Act 25 of 1941—Effect of. 
(X-Ref:— Railways (Local Authorities 
Taxation) Act (1941), Ss. 3 and 4) 
(X-Ref:— Government ‘of India Act 
(1945), S. 154). 

Brief Note: — (A) Railway pro- 
perties (buildings) not in existence be- 
fore 1-4-1937 (the date on which Part 
IIL of Government of India Act, 1935 
came into force) and 26-1-50 (the date 
of commencement of the Constitution) 
cannot be made liable to pay the muni- 
cipal taxes on the basis of the notifi- 
cation issued in 1911 under S. 135 of 
the Railways Act authorising a local 
authority to levy taxes. The buildings 
which vested in the Union after com- 
jing into existence of the Constitution 
can be made liable to pay municipal 
tax only byalaw of Parliament pro- 
viding to that effect, (Para 15) 

By the mere fact that the notifi- 
cation issued in 1911 was neither re- 
voked nor its terms varied it cannot 
be said that the notification continu- 
ed by virtue of S. 4 of Railways (Local 
Authorities Taxation) Act (1941). There 
must be a notification of the Central 
Government under Section 3 of 1941 
Act declaring the railway properties 
to be liable to pay tax in the aid of 
the funds of any local authority. In 
absence of such notification or any 
law of the Parliament providing for 
taxation of Railway properties the 
buildings which came into existence 
after 31-3-37 and 25-1-1950 cannot be 
taxed by local authorities. Judgment 


. of Patna High Court Reversed. 


(Paras 11, 17) 
CQ/CQ/A879/73/LGC 
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Cases Referred: Chronological Paras 
AIR 1949 FC 121=1949 FCR 368, 
Corpn. of Calcutta v. Governors 
of St. Thomas School, Calcutta 16 
The Judgment of the Court was 
delivered by 


RAY, J.i— The only question 
which falls for determination in these 
two appeals by certificate is whether 
the respondent Municipality is entiti- 
ed to levy and collect taxes on 32 
blocks of buildings some constructed 
after 31 March, 1937 and some after 
25 January 1950. 

2. The buildings are situated 
within the municipal limits of the 
Sahibganj Municipality in the State 
of Bihar. 

3. Pursuant to Section 135 of 
the Indian Railways Act, 1890 referr- 
ed to as the 1890 Act, the Governor 
General in Council by a Railway De- 
partment, Railway Board notification 
No. 225 dated 24 August, 1911 declar- 
ed that the administration of East 
India Railway shall be liable to pay 
in aid of the funds of the local autho- 
rities set out in the Schedule thereto 
annexed, the taxes specified in the 
second column thereof. In the Sche- 
dule the names of various local autho- 
rities are set out. Sahibganj is one 
such. In the second column the taxes 
are mentioned. In respect of Sahib- 
ganj Municipality the taxes specified 
are House rate and latrine fees. 

4. In 1961 the Sahibganj Muni- 
cipality revised the valuation of the 
buildings and premises with effect 
from 1 April, 1961. The 32 blocks of 
buildings forming subject matter of 
these two appeals were assessed with 
effect from the fourth quarter of 1965- 
§6. 

5. It is common ground that 
these 32 blocks of buildings and pre- 
mises were constructed some after 31 
March, 1937 and some after 25 Janu- 
ary, 1950. 


6. The appellant contended 
that these 32 blocks of buildings could 
not be made liable to pay the muni- 
cipal tax by virtue of the provisions 
contained in Section 154 of the Gov- 
ernment of India Act, 1935 and Arti- 
cle 285 of the Constitution. 

7 Part III of the Government of 
- India Act, 1935 referred to as the 
1935 Act came into force on 1 April, 
1937. Under Section 154 of the 1935 
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Act all property vested in ‘His Ma- 
jesty’ for purposes of the Federation 
shall, save in so far as any Federal 
law may otherwise provide, be exempt 
from all taxes imposed by, or by any 
authority within, a Province or Fede- 
ral State. The proviso to Section 154 
of the 1935 Act states that ‘until any 
Federal law otherwise provides, any 
property so vested which was immedi- 
ately before the commencement of 
Part TI of the 1935 Act liable or 
treated as liable, to any such tax 
shall, so long as that tax continues, 
continue to be liable, or to be treated 
as liable thereto, 

8. Article 285 of the Constitu- 
tion also provides that the property 
of the Union shall, save in so far as 
Parliament may by law otherwise 
provide, be exempt from all taxes 
imposed by a State or by any autho- 
rity within a State. Clause (2) of Arti- 
cle 285 states that nothing in Clause 
(1) shall, until Parliament by law 
otherwise provides, prevent any autho- 
rity within a State from levying any 
tax on any property of the Union to 
which such property was immediately 
before the commencement of this Con- 
stitution liable or treated as liable, so 
long as that tax continues to be levied 
in that State. 

9. The High Court held that 
the Railways (Local Authorities Taxa- 
tion) Act, 1941 referred to as the 1941 
Act was a federal Jaw and Sec- 
tion 4 of the 1941 Act thereof 
rendered the buildings liable to 
taxation. The reasons given by 
the High Court were these. The 
notification issved by the Government 
in 1911 under the 1890 Act continued 
by virtue of the provisions contained 
in Section 4 of the 1941 Act. The 1911 
notification was not in respect of any 
particular property. Therefore the 
railway properties whether in exis- 
tence before 1 April 1937 or coming 
into existence after that date were 
liable to pay taxes. 

10. Section 4 of the 1941 Act 
provided as follows: The Central Gov- 
ernment may by notification revoke 
or vary any notification issued under 
clause (1) of Section 135 of the 1890 
Act, Where a notification is so re- 
voked any liability arising out of the 
notification to pay any tax to the 
local authority shall cease. Where a 
notification is so varied the liability 
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arising out of the notification shall be 
varied accordingly. There was neither 
revocation nor variation of the afore- 
said notification issued under Sec. 135 
of the 1890 Act. 

11. The High Court overlook- 
ed the effect of Section 3 of the 1941 
Act. Section 3 provides that any rail- 
way property vested for purposes of 
the Central Government shall be lia- 
ble to pay tax in aid of the funds ofa 
local authority if the Central Govern- 
ment by notification declares it to be 
so liable. This section therefore 
requires a notification declaring liabi- 
lity to pay. The notification under the 
1941 Act creates a liability for rail- 
way property. Coming into existence 
after the 1941 Act. But no such noti- 
fication was issued. 

12. The 32 blocks of buildings 
were not in existence before 1 April, 
1937. These 32 blocks of buildings 
were therefore not vested for purpo- 
ses of the Government of the Federa- 
tion before the commencement of 
Part II of the 1935 Act. These 32 
blocks of buildings were thus exempt 
from all taxes imposed by any autho- 
rity within a province until a federal 
law otherwise provided. Section 4 of 
the 1941 Act did not provide for pay- 
ment of taxes in respect of railway 
property. Section 3 of the 1941 Act 
stated that a railway administra- 
tion shall be liable to pay any tax 
in aid of the funds of any local 
authority if the Central Gov- 
ernment by notification in the 
official gazette declares it to be so 
liable. It is an admitted feature in 
these appeals that there was no noti- 
fication under Section 3 of the 1941 
Act declaring the railway properties 
to be liable to pay any tax in aid of 
the funds of any local authority. 

13. Under Article 285 of the 
Constitution. property of the Union 
was exempt from all taxes until Parlia- 
ment by law otherwise provides, There 
is no such law providing for taxation 
of railway property. 

14. ‘Clause (2) of Article 285 
speaks of liability of railway property 
to pay taxes where such property was 
immediately before the commencement 
of the Constitution liable or treated as 
liable to pay any tax levied by any 
authority within a State. These 32 
blocks of buildings were not liable to 
pay any tax because they were not in 
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existence before 1 April 1937 or be- 
fore the commencement of the Consti- 
tution. 

15. The High Court. was in 
error in construing the notification 
issued in 1911 under the 1890 Act to 
continue by virtue of the provisions 
contained in Section 4 of the 1941 Act. 
These 32 blocks of buildings vested in 
the Union some of them after 1 April 
1937 and some after the Constitution 
came into existence. These properties 
could be made liable to pay tax to 
the municipality only if Parliament 
by law provided to that effect. 


16. The High Court referred 
to the decision of this Court in Cor- 
poration of Calcutta v. Governors of 
St. Thomas’ School, Calcutta, 1949 
F.C.R. 368 = (AIR 1949 FC 121) and 
held that the ruling in that decision 
did not apply to the facts in the pre- 
sent appeals by reason of Section 4 of 
the 1941 Act rendering the properties 


‘liable to tax. The High Court miscon- 


strued the provisions of Section 4 of 
the 1941 Act. The decision of this 
Court in St. Thomas’ School case 
(supra) directly applies to these ap- 
peals. St. Thomas School was situated 
at 4, Diamond Harbour Road, Caleu- 
ita, The buildings were constructed 
before April, 1942. The premises were 
assessed to consolidated rates under 
the Calcutta Municipal Act. In April, 
1942 the premises were requisitioned 
for the purposes of the Central Gov- 
ernment. After the requisition the 
Central Government erected several 
structures on the premises. In 1944- 
45 there was a general revaluation by 
the Corporation of Calcutta. The cost 
of the additional structures erected by 
the Central Government was taken 
into account in determining the annual 
value of the premises. The Governors 
of St. Thomas School objected to the 
valuation and claimed that the value 
of the buildings put up by the Gov- 
ernment should be excluded in the 
revaluation. The Calcutta High Court 
held that Section 154 of the Govern- 
ment of India Act, 1935 applied to 
the buildings constructed by the Cen- 
tral Government and the proviso to 
Section 154 of the 1935 Act was not 
applicable. This Court held that the 
buildings constructed by the Central 
Government were vested in the Gov- 
ernment. In view of the fact that the 
additional structures were put up by 
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the Central Government after 1942 it 
was held that these were not subject 
to municipal tax before April, 1937. 

17. The 32 blocks of buildings 
in the present appeals were not in 
existence before 1 April, 1937 and 26 
January, 1950. The notification under 
the 1890 Act did not apply to these 
32 blocks of buildings. There is no 
law declaring these 32 blocks of build- 
ings to be liable to payment of muni- 
cipal tax as claimed by the respon- 
dent municipality. 

18. For these reasons the judg- 
ment of the High Court is set aside 
and the appeals are allowed. Each 
party will pay and bear their own 


costs. 
Appeals allowed. 


AIR 1973 SUPREME COURT 1188 
(V 60 C 265) 


(From: Rajasthan) 


A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 
Ram Narain, Appellant v. State of 

Rajasthan, Respondent. 

Criminal Appeal No. 105 of 1970, 

D/- 31-1-1973. 

Index Note: — (A) Evidence Act, 

S. 123 — Approver’s evidence — Cor- 

roboration — Necessity — Decision of 

Rajasthan H. C. Reversed. (X-Refs 

S. 114, Ilustration (b)-) 

(Paras 8, 9, 10) 

Brief Note: — (A) Conviction does 

not become illegal merely because it 
is based on uncorroborated testimony 
of an accomplice. However, S. 123 of 
the Evidence -Act read with Illustra- 
tion (b) to S. 114 requires that the 

Court should seek as a rule of pru- 

dence for corroboration which must 

connect or tend to connect the accused 
with the crime charged. The Court 
should first evaluate the approver’s 
evidence and if the same is found un- 
inspiring and unacceptable then cor- 
roboration would be futile and : un- 
necessary. Decision of Rajasthan H. C. 
Reversed. (Paras 8, 9, 10) 


The Judgment of the Court was 
delivered by 


DUA, J.:— In this appeal by spe- 
cial leave from the judgment of the 
Rajasthan High Court Ram Narain, 


CQ/CQ/A576/73/DVT 


A-I. R. 


appellant, challenges his conviction 
for the offences under Sections 467 
and 120B, I. P. C. He, along with three 
others, had been committed for trial 
in the court of Sessions Judge, Kota 
on ten charges for offences under 
Sections 467, 468, 420 and 120B, I. P. C. 
It is not necessary to reproduce all 
the charges and it would suffice if 
we set out the charges under Ss. 467 
and 120B, I-P.C. because by the im- 
pugned judgment of the High Court 
the appellant’s conviction was sustain- 


ed only on charges under these two . 


sections. Those Charges are: 

(1). That you between the months 
of November, 1959 to January, 19680, 
at your house at Dadvada entered 
into a conspiracy with Sarvashri 
Madan Mohan, Badriprasad and Bakshi 
Gajpatsingh and others, to commit 
offences of forgery using forged docu- 
ments as genuine and of cheating the 
public, Municipal Board and the Gov- 
ernment in respect of the sale of some 
pieces of land belonging earlier to the 
Gram Panchayat Khandgawari in 
favour of Moolsingh, Mukatbeharilal 
and Surajsingh and that you did some 
act to wit forged the proceedings of 
the Pattas in favour of the abovesaid 
persons and the signatures and the 
thumb impressions of the Panchas of 
the defunct Gram Panchayat and made 
false entries in the Cash Book of the 
said Panchayat of the year 1957-58 at 


pages 42 and 45 and affixed the seal . 


of that Gram Panchayat and put your 
signatures on the Pattas so forged, all 
in the capacity of the Surpanch of that 
Gram Panchayat besides agreement to 
commit the offences under Ss. 467, 
468 and 420, of the I.P.C. punishable 
with rigorous imprisonment for over 
two years and thereby committed an 
offence punishable under Section 120B 
of the LP.C. and within my cogai- 
zance. 

(2) That during the same period, 
you forged Patta proceedings in anti- 
dates in respect of the sale of land 
30’ x 35’ belonging earlier to the de- 
funct Gram Panthayat Kandgaonri in 
favour of Shri Surajsingh and put 
your own signatures on the forged 
document purporting to be valuable 
security to wit, the patta in favour of 
Surajsingh and gave it to Shri Suraj- 
singh and that you thereby committed 
an offence punishable under S. 467 of 
the I. P.C: and within my cognizance. 
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(5) That during the same period, 
you forged patta proceedings in ante- 
dates in respect of the sale of land 
50’ x 50’ belonging earlier to the de- 
funct Gram Panchayat Khandgaonri 
in favour of Mukat Behari and put 
your signatures on the forged docu- 
ment purporting to be a [valuable secu- 
rity to wit the patta in favour of 
Mukat Beharilal and gave it to Shri 


| Mukat Behari and that you thereby 


committed an offence punishable 
under Section 467 of the Indian Penal 
Code and within my cognizance. 


(8) That during the same period 
you forged patta proceedings in ante- 
dates in respect of the sale of land 
30° x 30’ belonging earlier to the de- 
funct Gram Panchayat Khandgaonri 
in favour of Shri Moolsingh and put 
your own signatures on the forged 
document purporting to be valuabie 
security to wit the patta in favour of 
Shri Moolsingh and gave it to Shri 
Moolsingh and that you thereby com- 
mitted an offence punishable under 
Section 467 of the IP.C. and within 
my cognizance.” 


2. Village Khand Gawadi had 
before October, 1958 a panchayat of 
which Gangaram (P.W. 3) was the 
Sarpanch and the appellant its Up- 
Sarpanch. In the months of April and 
May, 1958 the appellant officiated for 
the sarpanch because the latter (Ganga- 
ram) was busy in connection with his 
daughters marriage. By means of a 
gazette notification (no. 11288/F.I. (a) 
48 L 59/A/55 dated 16-10-58) the 
Rajasthan Government extended the 
limits of the municipal council, Kota, 
amongst other villages, to Khand 
Gawadi also. The Municipal Council 
took over charge from the Gram Pan- 
chayat of this village on January 7, 
1959. According to the prosecution 
version during the months of Nov- 
ember, 1959 to January, 1960, long 
after the village panchayat had ceased 
to exist, the appellant entered into a 
conspiracy with the other accused 
persons (tried along with him in the 
sessions court) and Bhanwarlal son of 
Bapulal (who became an approver and 
appeared as P.W.1 in the case) to 
cheat the members of the public, the 
Municipal Council, Kota and the Gov- 
ernment. The modus operandi for 
carrying out the object of this con- 
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spiracy was to persuade such members 
of the public as were amenable to 
their persuasion to part with money 
or purchasing residential plots in 
village Khand Gawadi; and in further- 
ance of this conspiracy they forged 
sale proceedings and pattas by ante- 
dating them and forging signatures of 
the other panchas on such pattas and 
sale proceedings. The appellant him- 
self affixed his signatures as Sarpanch 
and put the seal of the village Pan- 
chayat on the forged documents. The 
trial, as is obvious, from the charges 
reproduced above, was confined to 
the sale proceedings and pattas in the 
names of Mool Singh, Mukat Behari- 
lal and Suraj Singh. Bhanwarlal (P.W. 
1) who was also stated to have been 
a party to this conspiracy was granted 
pardon and having become an ap- 
prover appeared as a witness in sup- 
port of the prosecution. The Sessions 
Judge, after considering the prosecu- 
tion evidence and the evidence of the 
defence witnesses, produced by the 
appellant, upheld the prosecution case 
against the appellant holding that he 
and the approver, Bhanwarlal, had 
joined hands in forging the sale pro- 
ceedings and pattas mentioned in the 
charges and also in forging thereon 
the signatures of the other Panchas. 
In fact, according to the trial court, it 
was the appellant who had dragged 
Bhanwarlal into the conspiracy and 
their activities were motivated by a 
desire to cheat the Municipal Council, 
Kota, the members of the public and 
the Government of Rajasthan by mak- 
ing them part with possession 
of théir valuable land in village 
Khand Gawadi for nominal price. On 
this finding the offence of conspiracy 
under S. 120-B was held proved against 
the appellant. He was also held guilty 
of the offence under S. 467, I.P.C. 
Charges under the other sections were 
held not proved. The appellant was 
accordingly sentenced to rigorous im- 
prisonment for three years and a fine 
of Rs. 200 under S. 120B and to rigo- 
rous imprisonment for two years and 
a fine of Rs. 200 under S. 467, LPC. 
In default of payment of fine the ap- 
pellant was directed to undergo six 
months’ further rigorous imprisonment 
in each case. Both these substantive 
sentences were directed to be concur- 
rent. The other accused persons Bak- 


shi Gajpat Singh, Madan Mohan and 
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Badri Prasad were acquitted, 

3. On appeal the High Court 
affirmed the appellant’s conviction on 
both these counts but reduced his 
sentence to rigorous imprisonment for 
15 months and a fine of Rs. 200 on 
each count. The sentences of imprison- 
ment were directed to be concurrent. 
In default of payment of fine the ap- 
pellant was directed to undergo fur- 
ther rigorous imprisonment for three 
months on each count. 


4, In this Court Shri Nurud- 
din Ahmad, the learned counsel for 
the appellant at the outset pointed out 
that in the High Court an application 
had been made on behalf of the ap- 
pellant on April 7, 1970 to recall 
Gangaram (P.W. 1) for cross-examin-~ 
ing him and also for examining Mukat 
Beharilal and M. L. Parekh, Deputy 
Superintendent of Police in charge, 
as court witnesses, but although argu- 
ments were addressed on that appli- 
cation at some length the High Court 
did not care to deal with the matter or 
even to refer to it in its judgment. in 
this connection our attention _was 
drawn to Annexure D to the petition 
for special leave in this Court, An- 
nexure D, is said to be a copy of the 
application filed in the High Court by 
Shri V. S. Dave, Advocate for the 
appellant, under S. 540, Cr.P.C. The 
` material part of Annexure D reads: 


*1, That in the above noted ap- 
peal prosecution examined Ganga Ram 
P.W. 3 as a witness. 


2. That Gangaram besides the pre- 
sent complaint Ex. P-i9 also lodged a 
complaint against appellant for of- 
fence under Sections 409, 477, T.P.C. 
and the accused appellant has been 
acquitted in the said case. 

- 8. That the judgment in case 
under sections 409 and 477, LP.C. was 
delivered subsequent to the examina~ 
tion of Gangaram as P.W. 3 and as 
such he could not be cross-examined 
in respect of his earlier complaints 
and fact of enmity and false concoc- 
tion of cases against the appellant 
could not be put to him. 

4. That appellant has also been 


convicted for forging the patta alleged 
ca been given to Mukat Behari 


5. That Mukat Behari Lal has 
been withheld by the prosecution. 


6. That the appellant has learnt 
that Mukat Behari Lal filed a writ 
petition in this Hon’ble Court in res- 
pect. of the said patta and same is said 
to have been decided in his favour. 

7. That since the subject matter 
of patta of Mukat Behari Lal has been 
adjudicated upon by this Hon'ble 
Court his examination in this Hon’ble 
Court as a witness is essential to the 
just decision of this case and as aiso 
the production of judgment will have 
important bearing in the case. 

8. That the Deputy S. P. who 
conducted the investigation of this 
case has also not been produced and 
same has caused great prejudice to 
the case of the appellant as the appel- 
lant could not bring on record as to 
from whose custody the documents 
Exs. P-5, P-6, P-9 and P-12 and Ex. 
P-1 has been recovered. 


9. That the examination of afore- 
said three witnesses is essential to the 
just decision of the case. 

It is, therefore, prayed that your 
Lordships would be pleased to accept 
this application recall Gangaram P.W. 
3 for further cross-examination and 
also call Mukat Behari Lal and the 
Investigating Officer as Court witnes- 
ses or grant permission to appellant 
to summon them.” 


Our attention was also invited to An- 
nexures E and F to the Special Leave 
Petition. Annexure E is a certified 
copy of a slip of the Court Reader in 
single Bench Cr. A. No. 283 of 67, 
Ramnarain v. State in the High Court 
of Judicature for Rajasthan at Jodh- 
pur. That slip reads: 

“This application was found lying 
in the Chamber of Hon’ble Gattani J. 
How this application was placed and 
who placed this application, a 


Sd/ Bansidhar 
Reader 
27-4-70” 
Annexure F a certified copy of the 
order dated April 29, 1970 of Deputy 
Registrar of the High Court in the 
said Criminal Appeal, which was also 
brought to our notice, reads: 


“The application has been shown 
to Hon'ble Gattani J. and according to 
the direction of his Lordship the ap- 
plication be kept, n the file.” 


1973 


On April 30, 1970 an application was 
presented on behalf of the appellant 
in the High Court under S. 561-A, 
Cr.P.C, This application, according to 
the appellant, was filed on May 1, 
1970 but it was neither listed nor 
heard in court. The following order 
dated May 18, 1970 (as translated into 
English) was recorded by the learn- 
ed Judge in Hindi: 

“Perused the applications dated 
7-4-70 and 30-4-70 presented on be- 
half of the appellant. 

I have decided the case on 17-4- 
70 and there is therefore no question 
of saying anything on the merits now. 
As far as I remember Shri Chiranjilal 
Agarwal did mention during the course 
of the arguments on 7-4-70 that he 
wanted to present an application. Then 
I had toid him that if the application 
is presented it will also be taken into 
consideration, Thereafter during the 
course of the arguments no  applica~ 
tion was presented before me. 


I never saw the application dated 
7-4-70 in my Chamber, nor anyone 
said anything to me on 29-4-70 about 
this application. 

Sd/ R. D. Gattani J.” 
. 5. The appellant’s grievance 
before us is that non-consideration of 
his application dated April 7, 1970 
has resulted in grave miscarriage of 
justice. Developing this point it has 
been contended that the manner in 
which this part of the case was dealt 
with suggests non-application of judi- 
cial mind by the High Court to the 
case as a whole. 


6. The second point strongly 
pressed by Shri Nuruddin Ahmad is 
that the appellant’s conviction is based 
solely on the testimony of Banwari 
Lal (P.W. 1), the approver, whose evi- 
dence has not been corroborated in 
material particulars, connecting the 
appellant with the alleged offence in 
question. The appellant’s conviction is, 
therefore, unsustainable. P.W. 1, ac- 
cording to the appellant’s submission, 
is a wholly unreliable witness and his 
evidence is so seriously discrepant and 
unconvincing on vital points that it is 
highly dangerous to place any reliance 
on it. The sustenance of the appellant’s 
conviction on the approver’s evidence 
in this case would be a travesty of 
justice, said the counsel. We were 
taken through the relevant record of 
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the evidence by the counsel for both 
sides on this part of the case. 

7. Now so far as the first gri- 
evance is concerned, the appellant’s 
submission cannot be summarily bru- 
shed aside as we feel there is prima 
facie material calling for a further 
probe into the matter. But as in our 
view even if the first contention were 
to prevail the question of recording 
additional evidence, as requested cn 
behalf of the appellant, would have 
to be considered and since, in our opi- 
nion, the appeal has to be allowed on 
the second point, we deem it 
unnecessary to express any con- 
sidered opinion on the first point. 
We would, however, like to point out 
that the application under S. 561-A, 
Cr.P.C. should have been disposed of 
after hearing the appellant’s counsel 
and its disposal without such heariag 
was clearly wrong and unjust. The ap- 
pellant has a just grievance against 
the manner in which this‘ application 
was disposed of. He had a right to be 
afforded a reasonable opportunity of 
being heard in support of his applica- 
tion and we are unable to appreciate 
the disposal of this application in the 
chambers without giving him such op- 
portunity. The counsel for the State 
was also unable to explain the diver- 
gence between the order of the De- 
puty Registrar dated April 29, 1970 
and the learned Judge’s observation 
in his order dated May 18, 1970 that 
no one had said anything to him on 
April 29, 1970 about the application 
dated April 7, 1970. This divergence 
has also left on our minds a some- 
what unhappy impression with respect 
to the whole matter. We need say 
nothing more on this point. 

8. Turning to the second point 
we may first state the legal position 
relating to the testimony of an ap- 
prover. Section 183, Indian Evidence 
Act, which falls in Ch. IX dealing 
generally with witnesses, expressly 
provides that an accomplice is a cora- 
petent witness and the conviction is 
not illegal merely because it proceeds 
on uncorroborated testimony of an 
accomplice. In other words, this sec- 
tion renders admissible such uncor- 
roborated testimony. But this section 
has to be read along with illustration 
(b)’ to S. 114 which falls in Ch, VIT, 
dealing with burden of proof. Sec- 
tion 114 empowers the court to nre- 
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sume the existence of certain facts 
and the illustrations elucidate what 
the court may presume and make 
clear by means of examples as to 
what facts the court shall have regard 
in considering whether or not .the 
maxims illustrated apply to a given 
case before it. Illustration (b) in ex- 
press terms says that an accomplice 
is unworthy of credit unless he is 
corroborated in material particulars: 
two examples are also given to further 
explain this subject. The statute thus 
permits the conviction of an accused 
person on the basis of uncorroborated 
testimony of an accomplice but the 
rule of prudence embodied in illustra- 
tion (b) of S. 114 strikes a note cf 
warning cautioning the court that an 
accomplice does not generally deserve 
to be believed unless corroborated in 
material particulars, This rule of cau- 
tion is traceable to the fact that an 
accomplice witness from the very 
nature of his position is a suspect. 
This rule is guided by long human 
experience and has become a rule of 
prudence of general application. 
The courts, therefore, consider it 
prudent to look for corrobora- 
tion in material particulars for 
sustaining the conviction of an 
accused person. An approver who is 
admittedly guilty of the crime is an 
accomplice who has betrayed his as- 
sociates and has apparently sought 
pardon for saving his own skin. In 
other words he has purchased com- 
plete immunity for his prosecution at 
the expense of his associates by agree- 
ing to give evidence against them for 
the prosecution. He is, therefore, pre- 
sumed not to be a man of high charac- 
ter or a fair witness. His pardon being 
conditional, to please the prosecution 
he may well weave some false detail 
. into the true details of the prosecu- 
tion story and may also falsely invoive 
some innocent person. There is thus 
areal danger of his telling a story 
true in general outline but containing 
some untruth which he can easily 
work into the story. It is for this rea- 
son that the courts as a matter of 
prudence and caution anxiously look 
for some corroboration to satisfy their 
conscience that the approver’s testi- 
mony which is clearly admissible is 
also worthy of belief. One can 
of course visualise an accomplice who 
is genuinely repentant for the commis- 
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sion of his crime and truly desires to 
make a clean breast of the whole 
affair by way of penitence. But even 
in such cases the court has to judi- 
cially determine the extent to which 
his uncorroborated testimony can be 
considered as trustworthy by looking 
to the other relevant material and the 
attending circumstances on the basis 
of which the accused can be safely 
convicted. The rule which seems to 
emerge from the foregoing discussion 
and judicial decisions is that the neces- 
sity of corroboration as a matter of 
prudence except when it is safe to 
dispense with such corroboration must 
be clearly present to the mind of the 
judge. 

9. It is in this background that 
the court is required to determine the 
nature and extent of corroboration of 
an approver’s evidence necessary ina 
given case for sustaining the convic- 
tion of the accused. The corroborating 
evidence, broadly stated, must con- 
nect or tend to connect the accused 
with the crime charged. This is so be- 
cause of the danger of the approver 
introducing some innocent person or 
persons into an otherwise true pro- 
secution story. Such evidence, how- 
ever, need not by itself be sufficient 
for sustaining the conviction of the 
accused for in that case the evidence 
of the approver would be wholly un- 
necessary and mere surplusage. 

10. Before considering the evi- 
dence on the record it may be borne 
in mind that the court should evalu- 
ate the evidence of an approver de 
hors the corroborating pieces of evi- 
dence for, if his testimony is itself 
uninspiring and unacceptable justifying 
its rejection outright, then; it would 
be futile and wholly unnecessary to 
look for corroborating evidence. It is 
only when the approver’s evidence is 
considered otherwise acceptable that 
the court applies its mind to the rule 
that his testimony needs corroboration 
in material particulars connecting or 
tending to connect each one of the ac- 
cused with the crime charged. The 
offences for which the appellant has 
been convicted, it may be recalled, 
are of conspiracy with the approver 
(P.W. 1) as contemplated by S. 120-B, 
I.P.C., and forgery of valuable securi- 
ty as contemplated by S. 467, LP.C. 
Before us the counsel for the State 
clearly confined his contention to the 
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forgery of valuable security as the 
real gravamen of the charge against 


the appellant, of course, in addition to- 


the charge of conspiracy. We have, 
therefore, to consider the evideace 
bearing in mind the ingredients of 
‘these two offences. 


_ Il. So far as the charge under 
S. 120-B, LP.C. is concerned the only 
evidence is of the approver and the 
trial court expressly observed that 
there was no other direct evidence of 
conspiracy. After considering the case 
with respect to the offence under Sec- 
tion 467. LP.C. we will turn to the 
charge of the substantive offence of 
conspiracy. 


12. Before dealing with the 
evidence on the offence under S. 467 
it may be recalled that the present 
case was initiated at the instance of 
Ganga Ram, ex-Sarpanch, (P.W. 3) 
and some others when they presented 
a complaint (Ex. P-19) on March 18, 
1961 to the Collector, Kota, long after 
the charge of the Panchayat had been 
taken over by the Municipal Council. 
Ganga Ram appears also to have ear- 
lier made some complaints to the other 
officers but as nothing had come out 
of those complaints the Collector was 
approached with an allegation of mis- 
appropriation against Ram Narain in 
March, 1961. The Municipal Council, 
it is noteworthy, did not care to ini- 
tiate the prosecution. 


13. Bhanwar Lal, the appro- 
ver, appearing as P.W. 1 has deposed 
that in June, 1958 he wanted to buy 
a plot of land for building his own 
house at Kota where he had been 
transferred from Udaipur as Train 
Clerk, Kota Junction. He was introdu- 
ced to the appellant through one Kan- 
haiyalal. He gave to the appellant an 
application for that purpose and also 
paid Rs. 40/- towards the price of the 
land and the appellant gave him a 
patta for a piece of land measuring 
30’ x 45’ without showing him its 
exact location. In spite of repeated 
requests the appellant did not show 
him the plot on certain pretexts for 
about four or five months and then 
he showed himaplot measuring only 
30’ x 35’. On objection being raised the 
appellant promised to give to P.W. 1 
some more land elsewhere. It appears 
that the approver and the appellant 
had by then become quite intimate. 
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The approver gave to the appellant a 
contract for filling up the foundation 
for a house and also paid him about 
Rs. 8 or 9 hundred for which he took 
no receipt. The approver also started 
teaching the appellant’s children as a 
private tutor without charging any- 
thing. It was due to this intimacy that 
the appellant is said to have asked the 
approver to help him in completing 
the proceedings of some incomplete 
patta cases of the Gram Panchayat. 
Bhanwar Lal, approver, who ultimate- 
ly agreed to do this work went to the 
appellant’s house where he found one 
Mehta, Secretary of the Mandi Com- 
mittee, Madan Mohan Vijay and 
Badri Prasad. The appellant introduc- 
ed the approver to Mehta and Madan 
Mohan and asked them to complete 
the Panchayat records according to his 
directions. According to the approver 
he had prepared about 200 pattas and 
order sheets in about eight or ten 
days time. Itis unnecessary to go into 
the remaining evidence of the appro- 
ver at this stage. Suffice it to say that 
from his evidence it is not at all clear 
as to what interest the approver had 
in helping the appellant in what is 
described as the forgery of the vari- 
ous documents. His evidence, there- 
fore, seems, prima facie, to be un- 
impressive and hardly trustworthy. 
The charge under Section 467, as al- 
ready observed, is confined to four 
pattas issued in favour of Suraj Singn, 
Mool Singh and Mukat Behari, Two 
pattas issued in favour of Suraj Singh 
are Exs. P-5 and P-6 and one patta 
each in favour of Mool Singh and 
Mukat Behari are Exs. P9 and P12 
respectively. Before taking up these 
instances and scrutinising this evidence 
we may point out that there isno evi- 
dence worth the name and no argu- 
ment was urged before us, to attempt 
to show that in the case of the pattas 
in question either the consideration 
received was less than the market 
value or the amount realised had been 
misappropriated and not duly deposit- 
ed and credited in the appropriate ac- 
count. There is thus no question of 
unlawful gain or loss by cheating any- 
body. Now Section 467 provides for 
punishment for forging a document 
which purports to be a valuable secu- 
rity or a will ete. We are concerned 
with the offence of forging a valuable 


security. Forgery is defined in S. 463, 
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LP.C. according to which whoever 
makes a false document or part of a 
document with intent to cause damage 
or injury to the public or to any per- 
son or to support any claim or title 
or to cause any person to part with 
property or to enter into any express 
or implied contract or with intent to 
commit fraud or that fraud may be 
committed, commits forgery. Sec- 
tion 30, LP.C. defines “valuable secu- 
rity” to be a document which pur- 
ports to be a document whereby any 
legal right is created. extended, trans- 
ferred, restricted, extinguished or re- 
leased or whereby any person ack- 
nowledges that he lies under legal 
liability or has not a certain legal 
right. We are, therefore, concerned 
only with forgery of valuable secu- 
rity. The fact that the pattas were 
granted in favour of the three persons 
mentioned above irregularly or con- 
trary to any rules or directions appli- 
cable to such pattas would be wholly 
immaterial except to the extent it 
supports the case of forgery against 
the appellant. 


14. In so far as the case of 
Suraj Singh is concerned there are 
two pattas Exs. P5 and P6, both dated 
May 5, 1958. The two plots measuring 
about 100 sq. yds. each were allotted 
to Suraj Singh for a consideration of 
Rs. 37.50 each with an additional sum 
of Rs. 2/- each as plan fee, The consi- 
deration money has been described in 
these pattas to be “Bhaint”. It is ex- 
pressly recited in these pattas that 
the requisite fee of Rs. 39.50 has been 
deposited vide KRokarpanna. These 
pattas are signed by the appellant and 
clearly there can be no question of 
forging anybody’s signatures, so far as 
these two documents are concerned. 
Exhibit P-4 is the order sheet with 
respect to Suraj Singh. According to 
the approver he, the appellant snd 
Badri Prasad, had fabricated the signa- 
tures of Ghasij and Babulal and the 
thumb impression of Panch Bhanwar- 
lal (P.W. 8) on Ex. P-4. Except for 
the approver’s bald statement there is 
no other evidence in support of this 
assertion. Babulal who was produced 
as P.W. 5 expressed his inability to 
say either way whether Ex. P-4 bore 
his signatures. He is illiterate and, 
according to his own evidence, can 
only put his signatures which also he 
is unable to identify. Ghasi was not 
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produced by the prosecution. He wa: 
however, produced in defence a 
D. W. 2 for admitting his signature 
on Ex. P-11, the order sheet relatin 
to Mukat Behari’s case. But when h 
appeared as a defence witness neithe 
the prosecution nor the defence aske 

any questions with respect t 
Ex. P-4, The omission on the part c 
the prosecution to question him abot 
Ex. P-4 in the absence of any coger 
explanation is, in our opinion, quit 
significant. Some evidence has bee 
led with respect toentries in Ex. P- 
the cash book of the Gram Panchaye 
but since the charges we are concern 
ed with are under Ss. 467 and 120E 
I. P.C. it is unnecessary. as indesc 
irrelevant, to refer to that evidence 
Before us the counsel for the Stat 
expressly confined his case to th 
forgery of the pattas which, accordin 
to him, constitute valuable  secucit 
within the contemplation of S. 46% 
With respect to Suraj Singh, therefore 
we do not have any reliable evidenc 
which can be said to corroborate th 
approver, assuming the approver’ 
evidence to be acceptable which w 
are not inclined to hold. 


15. We now turn to Moc 
Singh’s patta Ex. P-9. This patta re 
lates to an area measuring 100 sc 
yds. and the consideration is stated t 
be Rs. 30/- with an additional sum o 
Rs. 2/- as plan fee. Here again, th 
consideration is described as “Bhaint. 
Exhibit P-9 also contains an assertio! 
that the requisite amount of Rs. 32/ 
had been deposited vide Rokarpané 
This patta is also signed by Ran 
Narain and there is no question o 
forging any one else’s signatures. Th 
order sheet relating to this patta i 
Ex. P-8 which is signed by the appel 
lant and also purports to be signed b 
Onkar and Ghasi. The position of thi 
patta is no better than that of Ex 
P-5 which is in favour of Suraj Singh 


16. Mukat Beharľs patta i 
Ex. P-12 and is for an area measur 
ing 227 sq. yds. and 7 sq. ft. The consi 
deration is stated to be Rs. 100, inclu 
sive of Rs. 2/- as plan fee. Here ais 
the amount is stated to have been de 
posited as per Rokarpana and thr 
receipt is signed by one M. B. Sharma 
The order sheet relating to this patti 
is Ex. P-11 which purports to bear thi 
signatures of Ghasi and Madan Lal 
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Ghasi (D.W. 2) has deposed about his 
signatures on Ex. P-11, as already 
noticed» Mukat Behari’s case, if any- 
thing, becomes more doubtful because 
of the evidence of Ghasi. 


17. Suraj Singh was produced 
as PW. 2 but he did not support the 
prosecution and was allowed to be 
cross-examined by the public prosecu- 
tor. Quite clearly his evidence does 
not show that he was in any way 
cheated by the appellant. Shri Ganga 

. Ram, the original complainant, has 
appeared as P.W. 3. According to 
him he had taken over charge from 
the appellant on August 31, 1958 and 
continued to work as Sarpanch till 
the charge was handed over to the 
Municipal Council or the Municipal 
Board. When he went to the office of 
the Municipal Board to hand over 
charge, according to his own state- 
ment, the appellant had also gone 
with him. It was after the abolition of 
the Panchayat that he learnt that the 
appellant was selling land and issuing 
pattas and it was then that he made 
the complaint Ex. P-19. Before hand- 
ing over charge also he had made cer- 
tain complaints against the appellant 
on which Shri Mehta, the Division 
Panchayat Officer had made enquiries 
but those complaints were not substan- 
tiated. From his evidence it seems 
clear that the relations between him 

. and the appellant were far from cor- 
dial. Indeed, the appellant had also 
complained against this witness of 
keeping some money belonging to the 
Panchayat. Even otherwise his evi- 
dence is wholly unimpressive and is 
difficult to accept on its face value. 


18. Again, when we consider 
the evidence of Madan Lal (D.W. 1) 
and Ghasi son of Ramlal (D.W. 2) 
both Panchas of the Panchayat in 
question upto 1958 and the evidence 
of Ganesh Ram (P.W. 4) the evidence 
ofthe approver becomes still more un- 
acceptable. Madan Lal has stated that 
he was a Panch of Khand’ Gawari 
Panchayat upto 1959 and a piece of 
land was sold to Mukat Behari in 
1958 when he was present in the 
meeting of the Panchayat. Signatures 
on Ex. P-11 were identified by him. 
The Panchayat also sold pieces of land 
to Mool Singh and Suraj Singh. On 
his evidence Ex. P-11 is clearly a 


genuine document. Ghasi (D.W. 2) also 
admits his signatures on Ex. P-1I1. 
In face of his evidence it is not under- 
stood how his signatures can be held 
to be forged. Ganga Ram (P. W. 4) has 
deposed that he was not literate and 
could only sign his name. After so de- 
posing he expressly stated that he was 
unable to identify his own signatures. 
His evidence, therefore, also loses its 
importance. In face of this material 
we find that the appellant’s conviction 
under Section 467, I. P.C. is wholly 
unsustainable on the existing evidence. 
The approver’s testimony is most un- 
inspiring and there is no corroboration 
worth the name. 


— 19. We now turn to the charge 
of criminal conspiracy under S. 120-B 
I.P.C. as a separate and distinct of- 
fence independent of the offence under 
Section 467, I. P.C. No doubt in al- 
most every case of conspiracy it is 
generally a matter of inference, direct 
independent evidence being seldom, if 
ever, forthcoming. But inferences are 
normally deduced from acts of parties 
in pursuance of apparent criminal 
purpose in common between them. Of 
such criminal acts the evidence in the 
case under appeal has not been accept- 
ed by us. The evidence of the 
approver (P. W. 1) who would of course 
be competent to prove the substantive 
charge of conspiracy, which has not 
been believed by us with respect to 
forgery is not easy to accept with 
respect to the charge of conspiracy. 
His version with regard to it is far 
from convincing. Though he claims to 
have prepared 200 pattas and order 
sheets, evidence regarding only four 
was led and that too not trustworthy. 
For the first time he disclosed the 
story to the police after arrest in 
expectation of help from them, On his 
evidence and uncorroborated as it is, 
the charge of conspiracy as framed 
cannot be sustained. We have, there- 
fore, no option but to allow this ap- 
peal, quash the appellant’s conviction 


and acquit him. 
Appeal allowed. 
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Ramanlal Bhogilal Shah and 
another, Petitioners v. D. K. Guha and 
others, Respondents. 


Writ Petns. Nos. 164-165 of 1972, 
D/- 24-1-1973. 

Index Note: — (A) Constitution 
of India, Art. 20 (3)—‘Person accused! 
of an offence” — A person against 
whom F.LR. in respect of an offence is 
Yodged falls within the expression. 

Brief Note:—(A) A person against 
whom a F.LR. is lodged alleging of- 
fences inter alia under Foreign Ex- 
change Regulation Act, being a “per- 
son accused of an offence” is entitled 
to the protection under Art. 20 (3). 
Hence he cannot be compelled to bea 
witness against himself. He, however, 
cannot deny to give information 
regarding matters which do not tend 
to incriminate him in proceedings 
against him under that Act. ATR 1954 
SC 300 and AIR 1961 SC 29 and AIR 
1970 SC 940 and AIR 1961 SC 1808, 
Followed (Paras 21, 22, 23, 24) 
Cases Referred: Chronological Paras 
AIR 1970 SC 940=(1969) 2 SCR 

461=1970 Cri LJ 863, Romesh 

Chandra Mehta v. State of 

W. B. 15, 16, 20 
AIR 1961 SC 29=(1961) 1 SCR 

417, Raja Narayanlal Bansilal 

v. Maneck Phiroz 19 
AIR 1961 SC 1808=(1962) 3 

SCR 10=1961 (2) Cri. L.J. 856, 

State of Bombay v. Kathi 


Kalu 

AIR 1954 SC 300=1954 SCR 
1077=1954 Cri LJ 865, M. P. 
Sharma v. Satish Chandra 18 


The Judgment of the Court was 
delivered by 


SIKRI, C. J.: The same point of 
law arises in both the writ petitions 
and it will suffice if facts in writ peti- 
tion No. 164 of 1972 are set out. The 
petitioner, Ramanlal Bhogilal Shah, 
was the General Manager of United 
Commercial Bank Ltd. till January 
17, 1968, when he became the Chair- 
man and wholetime Director of the 
said bank, Upon nationalisation of the 
bank. the petitioner was appointed 
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AI. Re 
Custodian thereof and he continued as 
Custodian till September 1, 1971. 


2. On June 4, 1966 the United 
Commercial Bank had booked a for- 
ward exchange contract for Hindus- 
tan Motors for £ 9,32,617 at the rate 
of Is. 5 29/32d per rupee. On June 6, 
1966, the rupee was devalued. On May 
24, 1971 the petitioner was served 
with summons under S. 19-F of the 
Foreign Exchange Regulation Act, 
1947 — hereinafter referred to as the 
Exchange Act — to give evidence in 
the enquiry which Shri D. K. Guha,, 
Deputy Director, Enforcement Directo- 
rate, was making into certain offences 
under the Exchange Act, The peti- 
tioner was examined on June 3, 1971, 
June 16, 1971 and June 17, 1971. 


3. According to the petitioner, 
the entire examination on the said 
dates related to the booking by the 
United Commercial Bank of the afore- 
said forward exchange contract dated 
June 4, 1966. On August 31, 1971, the 
petitioner was arrested under S. 19B 
of the Exchange Act. Sub-section (1) 
of 5. 19B provides that “if any officer 
of Enforcement...... has reason to be- 
lieve that any person in India or 
within the Indian customs waters has 
been guilty of an offence punishable 
under the Exchange Act, he may 
arrest such person and shall, as soon 
as may be, inform him of the grounds 
for such arrest.” Sub-section (2) pro- 
vides that “every person arrested 
under sub-section (1) shall, without 
unnecessary delay, be taken to a 
Mazistrate.” Sub-s. (3) empowered an 
officer of Enforcement arresting any 
person to release such person on bail 
or otherwise In this connection he 
has the same powers and is subject 
to the same provisions as the officer- 
in-charge of a police station. 


4. The grounds of arrest ser- 
ved on the petitioner are elaborate. 
These give detailed reasons why the 
enforcement officer had reasons to be- 
lieve that the petitioner had been 
guilty of an offence under S. 4 (2) 
and under S. 22 of the Exchange Act 
punishable under S. 23 thereof. We 
may reproduce paras 31 to 40 of the 
grounds of arrest. 


“31. AND WHEREAS by such 
criminal acts the Bank convert- 
ed pound sterling not at the 
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rate prescribed by the Foreign 
Exchange Dealers Association of 
India effective from 8-6-66 as 


aforesaid but at the rate of sh. 1-5 29/ 
82d — Re. 1/- during the period of 
8-7-66 to 3-3-67 on the total amount 
of £ 9,32,617-0-0d. 

32. AND WHEREAS the afore- 
said amount of £ 9,32,617-0-0d has 
been converted into Indian currency 
at rates other than the rates autho- 
rised by the Reserve Bank of India; 

33. AND WHEREAS such unau- 
thorised conversion has been made 
without fulfilling the condition pres- 
cribed in Section XXVIII of the Ex- 
change Control Manual published by 
the Reserve Bank of India as afore- 
said. 

34. AND WHEREAS such con- 
version of pound sterling into Indian 
currencies has been made in contra~ 
vention of Section 4 (2) of the said 
Act; 

35. AND WHEREAS false infor- 
mation has been furnished to the Re- 
serve Bank of India thereby contra- 
vening the provisions of Section 22 of 
the said Act; 

36. AND WHEREAS the afore- 
said contraventions have been com- 
mitted by the said Bank or have taken 
place with the consent of the said 
R. B. Shah; 

37. AND WHEREAS at the time 
the aforesaid contraventions were 
committed, the said R. B. Shah was 
in charge of, or was responsible to the 
United Commercial Bank Limited for 
the conduct of the business of the 
said Bank; 


38. AND WHEREAS the said 
R. B. Shah failed to prove in course 
of his statements made under Section 
19F of the said Act before Shri D. K. 
Guha, Deputy Director of Enforce- 
ment that the contravention took place 
without his knowledge or that he 
exercised all due diligence to prevent 
the aforesaid contravention, as requir- 
ed under Section 23C of the said Act. 

39. AND WHEREAS in view of 
the aforesaid facts and circumstances, 
I, Onkar Nath Chattopadhyay, En- 
forcement Officer, Enforcement 
Directorate, Department of Person- 
nel, Cabinet Secretariat, Govern- 
ment of India, being an officer of 
Enforcement authorised by the Central 
Government to exercise the powers 
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under Section 19B of the said Act, 
have reason to believe that the said 
R. B. Shah in India has been guilty of 
offences under Section 4 (2) and under 
Section 22 of the said Act punishable 
under Section 23 of the said Act; 


40. NOW, THEREFORE, I arrest 
the said R. B. Shah on the grounds 
stated hereinabove, today the 31st 
August, 1971 at 10/35 a.m. under 
Section 19B (i) of the Foreign Exchange 
Regulation Act, 1947.” 

5. The question arises, with 
which we will presently deal with, 
whether after these grounds have 
been served on the petitioner, it could 
be said that he was a person accused 
of an offence within Art. 20 (3) of 
the Constitution. 


6. The petitioner was pro- 
duced before the Chief Presidency 
Magistrate, Calcutta, on August 31, 
1971, who released him on bail of 
Rs. 10,000/-, with the direction that 
the petitioner should contact the 
Investigating Officer every alternate 
day during the next two weeks and 
thereafter as and when called for. 


T. On September 6, 1971, the 
Chief Presidency Magistrate, Calcutta, 
recorded: 

“Both accused are on Œ. B. and 
present. Perused report submitted by 
I. O. I. O. prays for three months 
time for submitting further report. 


Time allowed till 6-12-71 for sub- 
mission of report.” 
8. On December 6, 1971, the 


order is recorded as follows: 


“Both accused are on C. B. and 
present. Perused report submitted by 
Enforcement Directorate. Further 
three months time. Time allowed till 
6-3-72 for completion of investigation. 
I.O. is directed to expedite and file 
complaint, if any, at an early date.” 


9. On March 6, 1972, it was 
inter alja ordered: 
M reiini Since no regular com- 


plaint has till now been filed, personal 
exemption prayed for js allowed. a 
The order further proceeds: 
“Considered I. O’s remand report. 
He submits that the matter is pend- 
ing before the Supreme Court and 
ceonrerned documents remain sealed in 
that connection, He further says com- 
plaint will be filed soon after the 
matter is disposed by the Supreme 
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Court. Considering such aspects of the 
question I.O. is allowed time till 5-6- 
72, for a report about progress of in- 
vestigation and submission of regular 
complaint, if any, against the accused 
persons.” 

10. It is alleged in the peti- 
tion that “pursuant to enquiries made 
in this behalf, your petitioner has 
come to learn that the Supreme Court 
proceedings referred to by the respon- 
dent No. 4 before the Chief Presidency 
Magistrate, Calcutta, as recorded in 
his order dated 6th March 1972 arose 
out of 2 writ petition filed by Hindus- 
than Motors Ltd. before the Hon’ble 
High Court at Calcutta challenging 
‘inter alia the search at the premises 
of Hindusthan Motors Ltd. conducted 
by the Enforcement Directorate in or 
about October 1969 and the seizure 
of documents as a result thereof.” In 
the course of this enquiry the peti- 
tioner learnt that a case had been 
registered on a First Information 
Report dated November 8, 1971, re- 
corded under Section 154 of the Cri- 
minal Procedure Code and an order 
dated November 25, 1971 had been 
obtained from the Chief Presidency 
Magistrate, Calcutta, permitting the 
investigation to be made under S, 155 
(2) of the Code of Criminal Procedure. 
This First Information Report deals 
with the forward exchange contract 
purported to have been entered on 
June 4, 1966 by M/s. Hindusthan 
Motors Ltd. and the United Commer- 
cial Bank Ltd. The offences alleged in 
the First Information Report are Sec- 
tion 120B read with S. 420 LP.C. and 
under S. 4 (2) read with S. 23 (1) (b) 
of the Exchange Act, and the names 
and addresses of the accused are given 
as the Management and other officers 


of the United Commercial Bank and. 


the Management and officers of the 
Hindusthan Motors Ltd. 


11. On April 17, 1972 another 
summons was issued to the petitioner 
under S, 19-F of the Exchange Act to 
appear before the Deputy Director, 
Enforcement Directorate, on April 28, 
1972 to give evidence relating to the 
transaction of exchange contract book- 
ed from Hindusthan Motors Ltd. on 
June 4, 1966. The petitioner wrote to 
the Deputy Director submitting that 
the summons was violative of Arti- 
cle 20 (3) of the Constitution. In this 
connection he submitted as follows: 


. 
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“I remind you that after examin- 
ing on the 3rd June, 1971, 16th June 
1971 and 17th June 1971 "proceedings 
have been initiated and I was arrest- 
edon the 31st August, 1971 and in the 
grounds of arrest one of the grounds 
of eccusation mentioned is the trans- 
action referred to by you in the sum- 
mons.” 

The petitioner requested the Deputy 
Director to withdraw the summons. 


12. On 22-4-1972 the Deputy 
Director informed the petitioner that 
the contentions had no substance at 
all. He further informed the petitioner 
that the summons issued on April 17, 
1972 could not be withdrawn and 
requested the petitioner to comply 
with the same. 


13. The petitioner thereupon 
filed the present petition on April 27 
1972. 


14. The learned counsel for 
the petitioner, Mr. A. K. Sen, con- 
tends that on the facts given above 
the petitioner fell within the descrip- 
tion of a “person accused of an 
offence” within the meaning of Arti- 
cle 20 (3). He contended that after the 
Enforcement Officer had examined the 
petitioner and put his conclusions in 
the grounds of arrest, the petitioner 
was definitely accused of an offence 
under the Exchange Act. He next con- 
tends that, at any rate, the petitioner 
‘was accused of an offence when the 
First Information Report was record- 
ed under S. 154, Cr.P.C., by Shri J. N. 
Prathakar, Deputy Superintendent of 
Police, Central Bureau of Investiga- 
tion, Special Police Investigation Unit, 
New Delhi. 

15. The earned Additional 
Solicitor General says that the first 
poini is concluded by the decision of 
this Court in Romesh Chandra Mehta 
v. State of West Bengal, (1969) 2 SCR 
461=(AIR 1970 SC 940). He strongly 
go e the following passage at 
P. v -. 


“It was strenuously urged that 
under S. 104 of the Customs Act, 1962 
the Customs Officer may arrest a 
person only if he has reason to be- 
lieve that any person in India or 
within the Indian Customs waters has 
been guilty of an offence punishable 
under S. 135 and not otherwise and 
he is bound to inform such person of 
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the grounds of his arrest. Arrest of 
the person who is guilty of the offence 
punishable under S. 135 and informa- 
tion to be given to him amount. it was 
contended to a formal accusation of 
an offence and in any case the per- 
son who has been arrested and who 
have been informed of the nature of 
the infraction committed by him stands 
in the character of an accused person. 
We are unable to agree with that con- 
tention. Section 104 (1) only prescribes 
the conditions in which the power of 
arrest may be exercised. The officer 
must have reason to believe that a 
person has been guilty of an offence 
punishable under S. 135, otherwise he 
cannot arrest such person. But by in- 
forming such person of the grounds 
of his arrest the Customs Officer does 
not formally accuse him with the com- 
mission of an offence. Arrest and de- 
tention are only for the purpose of 
holding effectively an inquiry under 
Ss. 107 and 108 of the Act with a 
view to adjudging confiscation of 
dutiable or prohibited goods and im- 
posing penalties. At that stage there 
is no question of the offender against 
the Customs Act being charged before 
a Magistrate. Ordinarily after adjudg- 
ing penalty and confiscation of goods 
or without doing so, if the Customs 
Officer forms an opinion that the 
offender should be prosecuted he may 
prefer a complaint in the manner 
provided under S. 137 with the sane- 
tion of the Collector of Customs and 
until a complaint is so filed the person 
against whom an inquiry is commenc- 
ed under the Customs Act does not 
stand in the character of a person ac- 
cused of an offence under S. 135. 


16. The learned counsel for 
the petitioner, however, contends that 
the facts here are different. He says 
that under the Exchange Act the posi- 
tion is slightly different. He further 
says that in Romesh Mehta’s_ case. 
(1969) 2 SCR 461=(AIR 1970 SC 940) 
no enquiry had been made while in 
the present case an enquiry under 
S. 19F had been made and the Deputy 
Director had come to a definite con- 
clusion that the petitioner was guilty 
of an offence. He further says that 
the next step would be an enquiry 
under S. 23 of the Exchange Act which 
might result in a penalty under Sec- 
tion 23 (1) (a) or the case being sent 
to a Court for trial. He says that as 
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far as the enquiry under S. 23 (1) (a) 
is concerned, it is an enquiry in res- 
pect of an offence and no further 
charge or complaint is necessary be- 
fore undertaking the enquiry. He con- 
tends that the protection under Arti- 
cle 20 (3) extends not only to crimi- 
nal trials, but also to trials of all 
offences under the Exchange Act be- 
cause for the same offence one person 
may be convicted and penalty levied 
under S. 23 (1) (a) or convicted by a 
Court and sentenced to imprisonment. 

17. These aspects have not 
been considered by this Court in any 
case which has been brought to our 
notice. but we do not think that it is 
necessary to dispose of these conten- 
tions because we are of the opinion 
that the second point raised by Mr. 
A. K. Sen must prevail. 


18. It is well settled that with 
the lodging of a first information 
report a person is accused of an 
offence within the meaning of Arti- 
cle 20 (3). In M. P. Sharma v. Satish 
Chandra, 1954 SCR 1077=(AIR 1954 
SC 300) there search warrants were 
issued against persons who had been 
included in the category of accused in 
the first information report, Jaganna~ 
dhadas, J., observed at p. 1088: 

“Nor is there any reason to think 
that the protection in respect of the 
evidence so procured is confined to 
what transpires at the trial in the 
court room. The phrase used in Arti- 
cle 20 (3) is “to be a witness” and not 
to “appear as a witness”: It follows 
that the protection afforded to an ac- 
cused in so far as it is related to the 
phrase “to be a witness” is not mere- 
ly in respect of testimonial compul- 
sion in the court room but may well 
extend tc compelled testimony previ- 
ously obtained from him. It is avail- 
able therefore to a person against 
whom a formal accusation relating to 
the commission of an offence has been 
levelled which in the normal cours? 
may result in prosecution. Whether it 
is available to other persons in other 
situations does not call for decision in 
this case.” 

19. In Raja Narayanlal Bansi- 
lal v. Maneck Phiroz Mistry, (1961) 1 
SCR 417 at p. 438 = (AIR 1961 SC 
29) it was observed: 

“Similarly, for invoking the con- 
stitutional right against testimonial 
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compulsion guaraħteed under Art. 20 
(3), it must appear that a formal ac- 
_ cusation -has been made against the 
party pleading the guarantee and that 
it relates to the commission of an 
offence which in the normal course 
may result in prosecution.” 

20. In (1969) 2 SCR 461 = 
(AIR 1970 SC 940), Shah, J., after 
reviewing a number of authorities, 
observed at p. 472: 

“Normally a person stands in the 

character of an accused when a First 
Information Report is lodged against 
him in respect: of an offence before an 
Officer competent to Investigate it, 
or when a complaint is made relating 
to the commission of an offence be- 
fore a Magistrate competent to try or 
send to another Magistrate for trial of 
the offence.” 
21. The Additional Solicitor 
General says that the petitioner had 
not been specifically named as accus- 
ed in the First Information Report and, 
therefore, he is not entitled to the 
protection under Article 20 (3). We 
are unable to agree with him in this 
respect. The petitioner was the Gene- 
ral Manager of the United Commer- 
cial Bank and it was alleged in the 
grounds of arrest that the petitioner 
was in charge of, or was responsible 
to the United Commercial Bank Ltd. 
for the conduct of the business ofthe 
said Bank, and that he failed to prove 
in course of his statements made 
under S. 19F before Shri D. K, Guha, 
Deputy Director of Enforcement, that 
the contravention took place without 
his knowledge or that he exercised all 
due diligence to prevent the aforesaid 
contravention, as required under Sec- 
tion 23C of the Exchange Act. 


22. In view of these allega- 
tions it is idle to contend that the peti- 
tioner was not included in the expres- 
sion “the management and other offi- 
cers of the United Commercial Bank 
Ltd.”. We have already mentioned 
that in the First Information Report 
it is the same forward Exchange Con- 
tract which is the subject-matter of 
charge. 

. 23. Although we hold that 
the petitioner is a person accused of 
an offence within the meaning of Arti- 
cle 20 (3), the only protection that 
Art. 20 (3) gives to him is that he can- 
not be compelled to be a witness 
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agzinst himself. But this does not 
mean that he need not give informa- 
tion regarding matters which do not 
tend to incriminate him. This Court 
observed in State of Bombay v. Kathi 
Kalu Oghad, (1962) 3 SCR 10 at p. 32 
= (ATR 1961 SC 1808) as follows: 

“In order that a testimony by an 
accused person may be said to have 
been self-incriminatory the compul- 
sion of which comes within the prohi- 
bition of the constitutional provision, 
it must be of such a character that by 
itself it should have the tendency of 
incriminating the accused, if not also 
of actually doing so. In other words, 
it should be a statement which makes 
the case against the accused person 
atleast probable, considered by itself.” 

24. Therefore we are unable to 
set aside the summons. The petitioner 
must appear before the Deputy Direc- 
tor and answer such questions as do 
not tend to incriminate him, as ex- 
plained by this Court. 

25. The petition is accordingly 
allowed to the extent that it is declar- 
ed that the petitioner is a person ac- 
cused of an offence within Art. 20 (3). 

26. The facts in Writ Petition 
No. 165 of 1972 are similar and 
the same declaration is given. 


Order accordingly. 
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Chander Singh, Appellant v. State 
of U. P., Respondent. 

Criminal Appeal No. 122 of 1969, 
D/- 23-8-1972. 

Index Note: — (A) Evidence Act 
(1872), S. 9—Identification evidence— 
Value of — One of accused having 
brown eyes — Persons with such 
brown eyes not mixed in parade — 
His identification not relied on and he 
was given. benefit of doubt although 
majority of witnesses. had identified 

im — Other accused not having fea- 

tures which would distinguish him 

from outsiders mixed with him in 
*(Criminal Appeal No. 662 of 1966, 
D,- 14-8-1968—All. (luck. B.)}). 
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parade—Such accused held not entitl- 
ed to benefit of doubt although identi- 
fied by lesser number of witnesses» 

(Para 6) 

Index Note: — (B) Evidence Act 
(1872), S. 9—Identification evidence — 
Reliability. 

Brief Note: — (B) Where in the 
case of dacoity a witness in the first 
information report had clearly stated 
that he and the witnesses named by 
him therein had properly seen the 
miscreants and would be able to iden- 
tify them if shown to them and there 
was also the evidence that the witnes- 
ses had taken up their positions around 
the house and there was adequate light 
and the opportunity to mark the faces 
and the features of the miscreants was 
adequate also because those miscreants 
were at the scene of the offence for 
more than half an hour and their num- 
ber was seven or eight and there was 
no crowd between them and the house 
of the victim which could stultify that 
opportunity. 

Held, that the identification of 
the miscreants could not be said to be 
unreliable. Cr. A. No. 45 of 1965, D/- 
23-11-1967 (SC), Distinguished. 

(Para 10) 
Cases Referred: Chronological Paras 
Criminal Appeal No. 45 of 1965, 
D/- 23-11-1967 (SC), Komal 
Gope v. State of Bihar 10 

Mr. O. P. Varma, Advocate, for 
Appellant; Mr. O. P. Rana, Advocate, 
for Respondent. ` 
_ _ The Judgment of the Court was 
delivered’ by 

SHELAT, J.— This appeal, by 
special leave, is by Chander Singh, 
one of the five persons who were tri- 
ed for the offence punishable under 
S. 396 of the Penal Code by the Civil 
and Sessions Judge, Hardoi. Of the 
five accused put up for trial before 
the Sessions Judge, two, Ganga Ram 
and Lal Singh, were acquitted, while 
the appellant and two others were 
found guilty and were convicted 
under S. 396 and sentenced to impri- 
sonment for life. Their appeal before 
the High Court failed and was dis- 
missed. 

2. There was no dispute that 
on the midnight between 19th and 20th 
of January, 1966 a decoity took place 
in the house of the deceased Munshi 
Lal in the village Bejha Basti Nagar, 
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‘with the aid of light thr 


District Hardoi,. inthe course of which 
property belonging to’ Munshi Lal was 
looted and’ one of the ¢ulprits sprinkl- 
ed kerosene on the person of Munshi 
Lal and set fire to his body. Munshi 
Lal died the next day as a result of 
severe burns while he was being re- 
moved to the District Hospital, Har- 
doi. The house was being used by 
Munshi Lal partly as a shop and part- 
ly as residence for himself and his 
wife Mst. Rani. While Munshi Lal was 
being assaulted by the culprits after 
they had made their forcible entry 
into the house for eliciting ` informa- 
tion from him as to the whereabouts 
of valuables in the house, Munshi Lal 
was said to have raised an alarm 
which brought his nephew, wit. 
Mewa Ram, his son Ram Kishan and 
a number of neighbours near the 
house. These persons, however, could 
not intervene, nor could enter the 
house for fear of being beaten up 
by the culprits. The result was that 
they had to remain silent spectators 
watching the crime being committed. 
They could, however, see the culprits 
‘own by tor- 
ches which three of them had, as also 
the light from the torches which the 
decoits had and were using and by 
the light of dry sugarcane leaves 
heaped nearby which were set on fire 
by one of the witnesses. 

3. The first information report 
was lodged by Mewa Ram at 9.40 a.m. 
on January 20, 1966 at Shahabad 
Police Station, three miles away from 
Bejha Basti Nagar. In that report 
Mewa Ram named two culprits, Lajja 
Ram and Ganga Ram, who were 
known to him as being responsible for 
the dacoity together with five or six 
other unknown dacoits. The report, 
however, stated that Mewa Ram and 
the witnesses had properly seen the 
culprits while the dacoity was being 
carried out with the light available 
from torches and the dry sugarcane 
leaves which had at that time been 
set on fire, end therefore, would be 
in a position to recognize them if 
shown to them, especially as the cul- 
prits were at thescene of the offence 
for nearly half an hour. Mewa Ram 
also gave the names of the neighbours 
who had come out as a result of the 
alarm raised by him and the deceased 
and seen the incident and its perpetra- 
tors. Two lists of property looted 
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during the incident were furnished 
by Mewa Ram to the police, but none 
of the items taken away by the cul- 
prits was recovered. Ganga Ram and 
Lajja Ram, the culprits named by 
Mewa Ram, were arrested on January 
25, 1966. The appellant was arrested 
on February 1, 1966 near the District 
Hospital at Hardoi. He was at once 
placed under a purda and was also 
warned to keep his face covered as 
he would be put up in an identifica- 
tion parade shortly. He was first taken 
to the Kotwali Police Station, from 
where hė was shifted the next day to 
the District Jail, Hardoi. 


4, The prosecution examined 
in all 17 witnesses, out of whom four, 
Mewa Ram (P.W. 3), his son Ram 
Kishan (P.W. 4), Satish Chandra (P.W. 
5) and Ram Narain (P.W. 6) claimed 
tobe eye-witnesses. Atthe identifica- 
tion parade held by Magistrate Anand 
Kumar (P.W. 1), the appellant was 
identified by six identifying witnesses 
P.Ws. 4, 5 and 6 and by Gorai, Ganga 
Ram and Kallu. The last three were, 
however, not examined as witnesses. 


5. The defence of the appel- 
lant, as revealed by him first in his 
statement before the committing 
Magistrate was one of denial. He al- 
leged that he had been falsely involv- 
ed in the case owing to ill-will of the 
witnesses and the police. He also al- 
leged that he had a contract at Piparia~ 
ghat, which was only three furlongs 
away from Bejha village, and there- 
fore, the witnesses knew him and were 
acquainted with him. That was how, 
according to him, the police got him 
identified by the witnesses at the said 
parade. Before the Sessions Court, he 
repeated the same defence, adding 
that the police had shown him to wit- 
nesses before the identification parade 
was held and that in any event they 
had known him before. 


$. Since the fact of dacoity 
was not in dispute, and in any event, 
was amply established, the only issue 
at the trial was one of identification 
of the culprits. As aforesaid, the Ses- 
sions Judge gave benefit of doubt to 
accused Ganga Ram, though named by 
Mewa Ram in the first information 
report and known to the other wit- 
nesses as well and who had deposed 
that he was one of the dacoits, and 
also to accused Lal Singh, although he 
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had been identified from the parade 
by as many aseight out of ten persons 
who figured as witnesses thereat. One 
of the arguments urged on behalf of 
the appellant in the High Court and 
repeated before us also was that if 
the Sessions Judge refused to act on 
the identification of Lal Singh, al- 
though he had been picked out from 
the parade by as many as eight wit- 
nesses, the same also ought to have 
been done in the case of the appellant 
as he was identified in the parade 
by a lesser number of identify- 
ing witnesses, namely, six only 
That argument failed to commend 
itself to the High Court since 
the ground for which the Ses- 
sions Judge declined to rely on 
Lal Singh’s identification, though by 
a larger number of witnesses, was 
that he had brown eyes and persons 
with such brown eyes had not been 
mixed in the parade. Consequently, if; 
only a hint with regard to the colour 
of his eyes were to be given by some 
one interested in his identification, it 
was possible for him to be picked out 
from the parade by the identifying 
witnesses from that peculiar feature. 
The appellant had no such features 
which would distinguish him from the 
outsiders mixed with him in th 
parade. Consequently, the reason for 
which Lal Singh got the benefit of 
doubt could not apply to the appellant. 
That contention, therefore, could not 
prevail before the High Court and 
cannot commend itself to us also. 


7. In addition to that conten- 
tion, counsel urged that the evidence 
as to the appellant having been identi~ 
fied at the parade could not be avail~ 
ed of by the prosecution for two rea- 
sons: (1) that he had a contract at 
Pipariaghat nearby, and therefore, 
could previously be known to the 
identifying witnesses, and (2) that the 
police had shown him to those witnes~ 
ses both at the time of his arrest af 
Hardoi and thereafter. Therefore, if 
was argued that it was not surprising 
that as many as six identifying wit- 
nesses had picked him out of the 
parade. The difficulty in accepting 
this contention is that there is nothing 
on record to show that the appellant 
held such a contract. Right from the 
time when the first information 
report was lodged till the trial the 
prosecution case consistently was that 
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he was one of the unknown culprits 
responsible for the dacoity. Had he 
been previously known to Mewa Ram 
and the other witnesses it is certain 
that hisname would have been men- 
tioned by Mewa Ram in the first in- 
formation report just as he mentioned 
the names of the other two, Ganga 
Ram and Lajja Ram. Further, if the 
appellant had such a contract, it was 
quite easy for him to establish that 
fact either by oral evidence or by 
some document which he could have 
called upon the investigating officer 
to cause to be produced. It will be 
noticed that Mewa Ram did not iden- 
tify the appellant in the parade, a 
failure which indicates that the appel- 
Jant could not have been known to 
Mewa Ram or to the residents of 
Bejha village. It is also important to 
note that no question about the ap- 
pellant having such a contract at 
Pipariaghat was put either to Mewa 
Ram or to the other witnesses al- 
though questions with regard to there 
being some quarrel about fishing ` in 
the river nearby between the accused 
Ganga Ram and the residents of the 
village Bejha were put to him and 
the other witnesses. 


8. The only question, thus, 
which could be legitimately raised 
would be whether the Magistrate had 
held the parade with proper caution 
and safeguard, The evidence of the 
Magistrate (P.W. 1) shows that he held 
the parade on March 11, 1966 at which 
several witnesses identified the appel- 
lant, accused Lal Singh and accused 
Bhagwan Singh. Some questions were 
asked to him in cross-examination 
regarding the identification of Bhag- 
wan Singh and Lal Singh, but none 
was asked regarding the appellant’s 
identification. That must mean that 
the appellant had no grievance to 
make regarding the manner in which 
the parade had been held. The evi- 
dence of the Magistrate shows that 
six identifying witnesses picked out 


the appellant from the parade. Out 
of these, three, namely, wit. Ram 
Kishan (P.W. 4), Satish Chan- 


dra (P.W 5) and Ram Narain (P.W. 6) 
figured as witnesses in the Court. The 
Other three were not examined as 
witnesses at the trial. But, to the three 
witnesses who gave evidence in the 
Court and who testified that they 
had identified the appellant from 
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the parade, no questions were 
asked challenging their identification. 
That meant that the appellant’s iden- 
tification from the parade remained 
unchallenged. 


9. It was, however, urged that 
in another case, Sessions Case No. 107 
of 1966, also a case of dacoity in 
another village in District Hardoi 
wherein the present appellant was one 
of the accused, the Sessions Judge had 
declined to rely on the evidence of 
identification parade although the ap- 
pellant had been identified there by 
four witnesses. The judgment in that 
trial, however, shows that the Sessions 
Judge there refused to act on that 
evidence because he was satisfied 
from the evidence in that trial that by 
reason of constant gunfire by the mis- 
creants those witnesses had no chance 
to see properly the faces and the fea- 
tures of the miscreants. Therefore, 
even though the appellant and others 
were picked out from the parade by 
several identifying witnesses, identifi- 
cation by them was not beyond doubt 
and was therefore not relied upon. 
That is not the case in this appeal. As 
earlier pointed out, there was hardly 
any challenge to the identification by 
the witnesses either in their cross- 
examination or the cross-examination 
of the Magistrate who held the parade. 
Besides, the fact that in an earlier 
case evidence of identification was not 
acted upon cannot be relied upon as a 
ground for not accepting identification 
in another case as the question as to 
whether such evidence is trustworthy 
or not depends upon the facts and cir- 
cumstances of each case. 


10. Lastly, reliance was placed 
on an unreported judgment in Komal 
Gope v. State of Bihar, Criminal A. 
No. 45 of 1965, D/- 23-11-1967 (SC) 
where the two appellants were con- 
victed of the offence of dacoity on the 
strength of their having been identi- 
fied by three witnesses from the 
parade. The reasons given by this 
Court for refusing to rely on the 
identification at the parade were, (1) 
that the witnesses had not previously 
given the description of the dacoits, 
(2) that no overt acts were attributed 
to either of the two appellants 


while the dacoity was going on, 
and (3) that although it wee al~ 


leged that two  petromax lights 





“were. burning, the identification of 
-a” particular dacoit was difficult on 
account of a large body of persons 
having been present in the house, and 
there being at. the same time as many 
as 25-0r more miscreants therein. The 
most ‘important fatt there was that the 
appellants’: were . the residents of a 
nearby village: and they had been re- 
leased on ‘bailbythe Magistrate and 
were at large for a considerable time 
before the parade at which they were 
identified was held. The result was 
that there was every chance of their 
having been shown to or seen by the 
identifying witnesses before they ap- 
peared at the parade to identify. 


The cumulative effect of all these 
circumstances, it was said, rendered 
reliance on the identification parade 
difficult. It is true that the witnesses 
in the present case also had not pre- 
viously given any description of the 
appellant and had also not attributed 
any particular part to the appellant 
except to say generally that all the 
seven oreight dacoits were taking out 
the goods from the house and bring- 
ing them out. But Mewa Ram in the 
first information report had clearly 
stated that he and the witnesses nam- 
ed by him therein had properly seen 
the miscreants and would be able to 
identify them if shown to them. Also, 
there was the evidence that the wit- 
messes had taken up their positions 
around the house and there was ade- 
quate light especially when one of the 
witnesses set fire to the heap of dry 
sugarcane leaves nearby. The oppor- 
tunity to mark the faces and the fea- 
tures of the miscreants was adequate 
also because those miscreants were 
at the scene of the offence for more 
than half an hour. Their number was 
seven or eight only and there was no 
crowd between them and the house of 
the victim which could stultify that 
opportunity. Further, barring the al 
legation that the witnesses could have 
known the appellant because he had 
a contract at Pipariaghat, for which 
there was no evidence whatsoever, 
there was hardly any worthwhile chal- 
lenge to the validity or reliability of 
the identification evidence. The result 
is that there is no substantial reason, 
as there was in Komal Gope’s case, for 
us to reappraise the evidence a third 
time contrary to the practice of this 
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Court not to do so except on excep- 
tional grounds. 
11. The appeal fails and is dis- 


missed. 
Appeal dismissed, 





AIR 1973 SUPREME COURT 1204 
(V 60 C 268) 
=1973 CRI. L. J. 769 
(From: Allahabad) 

A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 
Bajwa and others, Appellants v. 

State of U. P., Respondent. 
Criminal Appeal No, 189 of 1969, 

D/- 6-3-1973. 

Index Note: — (A) Constitution of 
India Art. 136 — Appeal under — 
Appreciation of evidence by Supreme 
Court, when open. _ 

Brief Note: — (A) In appeal under 
Art. 136 from judgment of conviction 
by High Court after setting aside trial 
Courts Orders of acquittal, the 
Supreme Court will examine the evi- 
dence only when the High Court has 
not correctly applied the principles as 
applicable to appeal against acquittal 
leading to grave injustice. Case law 
discussed, (Paras 9, 11, 13) 

Index Note: — (B) Criminal P.C. 
(1898), S. 423—Appeal against acquit~ 
tal—Duty of High Court. 

Brief Note:—(B) The approach of 
the High Court in dealing with an ap- 
peal against acquittal must be cautious 
because the fact of acquittal of the ac~ 
cused by the trial court will not in any 
way weaken the presumption of in~ 
nocence in favour of the accused, Safe~ 
guard against danger of condemning 
innocent persons with guilty ones 
pointed. (Paras 9 & 14) 

Index Notes — (C) Evidence — 


Appreciation of — Murder case—Evi<. 


dence of eye witness inconsistent with 
medical evidence — Effect, 

Brief Note: — (C) The mere fact 
that in a murder case the evidence of 
eye-witnesses is inconsistent with the 


medical evidence will not by itself 
render the former unreliable. 
(Para 11) 
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The following Judgment of the 
Court was delivered by 

DUA, Ju— The ten appellants 
have appealed to this Court by special 
Jeave under Art. 136 of the Constitu- 
tion from the judgment and order of 
the High Court of Judicature at Al- 
lahabad dated October 31, 1968 allow- 
ing the appeal of the State of U. P., 
from the’ judgment and order of the 
Temporary Sessions Judge, Hamirpur 
dated January 15, 1965 acquitting all 
the 15 accused persons, including the 
appellants, of the charges under Sec- 
tions 148, 302/149 and 201, IPC. 
During the pendency of the State ap- 
peal in the High Court against the 
order of acquittal. Chandrapal Singh, 
accused no. 1 (in the trial Court) died 
on September 30, 1967 with the result 
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that appeal against. him abated on his‘ > - 


death, The appellants were, however, . 
held liable to be conyicted under Sec- 


tions 302/149, 201/149 and 148, LP.C. 
Against the remaining accused ‘persons 
the order of acquittal was affirmed. 
Under Ss. 302/149, I-P.C: each: ofthe 
appellants was sentenced..to ‘imprison- 
ment for life and under, Ss.) 201/149, 
LP.C, sentence of two years’ rigorous 
imprisonment was imposed on each 
one of them. They were also sentenced 
to one year’s rigorous imprisonment 
each under S. 148, LP.C. Allthe sen- 
tences were directed to be concurrent. 


2. According to the prosecution 
Pannalal and Gulzarilal, appellants 
nos. 7 and 8 are brothers: so are 
Achche Lal, Ramdhar and Bansi, ap- 
pellants 4 to 6. Gurwa, appellant no. 3 
is the first cousinof Bansi: Ramdayal, 
appellant no. 10 is also Bansi’s cousin. 
Bajwa, appellant no. 1 toois related to 
Bansi: he is the son of Ramsahai who 
turned an approver and was examined 
as a prosecution witness. It is alleged 
that all the appellants, along with the 
other persons arrayed as accused 
in the trial Court, belong to one party 
and there was some litigation under 
S. 107, Cr. P. C. between most of the 
accused persons on the one side and 
the deceased Ramratan and men of his 
party on the other. During the course 
of proceedings under S. 107, Cr.P.C. 
it appears that under pressure of Ram- 
dayal, Achche Lal and Ramdhar on 
unwilling Ramyratan, a compromise 
was signed in those proceedings but as 
there was no genuine change of heart 
amongst the rival parties the Station 
Officer of the Police Station did not 
agree to drop the proceedings, There 
was also another proceeding under 
S. 107, Cr. P.C. in which Gulzarilal, 
Pannalal, Gurwa and Ramgopal had 
been bound down. It is also alleged 
that on the murder of one Munni 
Banin, Chandrapal Singh, Gulzarilal, 
Pannalal, Banshi, Ramgopal and 
Gurwa were prosecuted and Ram- 
ratan, deceased, conducted the case 
for the prosecution. There was thus no 
love lost between the two factions. On 
August 16, 1963 at about 5.30 pm. 
Shivratan (P.W. 1), Jagroop Singh 
(P.W. 2), Maheshwar Din (P.W. 3), 
Sughar Singh and deceased Ramratan 
were proceeding to the house of one 
Sheoraj Singh for attending a recital 
of ALHA. On their way while pro- 
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ceeding from the direction of Korion- 
wali Gali they entered Banshiwali 
Lane. There they noticed accused 
Bansi and Gulzarilal standing in front 
of the door of Bansi’s Gurwahi Bakha- 
ri. As soon as Shivratan (P.W. 1) and 
his companions turned into the Ban- 
shiwali Khor for going to Sheoraj 
Singh’s house, Gulzarilal asked them 
te stop. Bansi is also said to have 
shouted “kill them”. Thereupon Chan- 
drapal Singh fired his gun hitting 
Ramratan, deceased, as a result of 
which the latter died at the spot. The 
ten appellants were said to be present 
in the company of Chandrapal Singh 
at the time of the occurrence. Gul- 
zarilal, Pannalal, Bansi and Achche 
Lal were stated to be armed with 
pharsa, Ramdhar, Ramdayal, Gurwa 
and Ram Gopal had kulharis while 
Bajwa and Tej Singh were carrying 
gandasas, Chandrapal Singh was arm- 
ed with a gun with which he shot 
down the deceased Ramratan. Sheoras 
tan (P.W. 1) and his partymen tried 
to advance towards the dead body of 
Ramratan but the appellants and Chan- 
drapal Singh rushed at them threaten- 
ing to kill them as well. Sheoratan 
Singh and his partymen thereupon ran 
away towards their village raising 
an alarm. their arrival in 
their own Mohalla Sheoratan Singh 
and his companions collected about 30 
or 40 persons and returned to the 
place where Ramratan had been shot 
dead. There they found that the dead 
body of Ramratan had been removed. 
They divided themselves into two 
groups. One party going towards the 
house of Sheoratan Singh in search of 
Ramratan’s dead body and the other 
going towards Bansi’s house for the 
same purpose, Outside the village both 
the parties met again and continued 
their search. Climbing over the “Jogi 
Nala” they noticed the appellants 
along with Chandrapal Singh going 
away with the dead body towards “Bari 
Bhawani”. They also noticed that the 
dead body had been cut into pieces 
and its dismembered parts were carri- 
ed in three baskets one of the party- 
men carrying the head of the deceas- 
. ed in his hand. The party of Shiv- 
ratan tried to chase the accused and 
on coming closer they recognised 
the persons running away with the 
different parts of the dead body. 
Ramgopal was carrying the head of 
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the deceased in his hand wherea 
Bajwa, Tej Singh and Ramdayal wer 
carrying three baskets. On seeing th 
party of Shivratan the appellants ar 
stated to have thrown away variou 
parts of the dead body and escape 
Sheoratan Singh and his companion 
recovered the trunk but could not fin 
the head and the thighs of the deceas 
ed, Picking up the parts of the dea 
body which they were able to recove! 
they returned to their village. 


3. A report of the occurrence 
was written out by Sheoratan Sing 
(P.W. 1) at his house and lodged b 
him at the police station about 3 mile 
away at about 12.30 midnight betwee 
August 16 and 17, 1963. He had gon 
there with the village chowkidar an 
five or ten other persons includin 
Jagdeo Singh who was armed with 
gun. The Station Officer not bein 
present in the police station at thé 
time, the report was handed over t 
the moharar Girinder Singh, conste 
ble (P.W. 7). In that report the name 
of the ten appellants and Chandrap: 
Singh were specifically mentioned «¢ 
the perpetrators of the alleged crime 
On his return home P.W. 1 learr 
that the head and thighs of the de 
ceased had also since been recovere 
and kept with the other parts of th 
dead body, The papers relating to th 
report lodged with the police wer 
sent to the Station Officer in villag 
Goyari where he happened to be a 
that time. The said officer reache 
village Geondi at about 11.00 am. o 
August 17 and found the truncate 
body of the deceased under Peep: 
tree and after preparing the inque: 
report he despatched the recovere 
parts ofthe body for post-mortem exé 
mination. At the place where Ramré 
tan was alleged to have been sh 
down, blood stains were found by th 
investigating officer on the grount 
Blood stained and unstained earth w: 
collected from that spot. He the 
went to “Gurwahi Bakhari” of Rar 
sahai where the dead body was sw 
pected to have been dismemberec 
Blood was discovered inside th 
“Bakhari”. Blood stains were als 
found on the chaukat and door leave 
of the said “Bakhari”. Some brick 
tying there were also found to hav 
blood stains on them. There wer 


blood marks as well on the cattl 


ee O ll 


1973 


fodder lying in that Bakhari. The in- 
vestigating Officer P.W. 8 took the 
blood-stained pieces of various articles 
| from the said Bakhari and duly sealed 
them. The necessary recovery memos 
were prepared. The investigating officer 
also found four wads behind the said 
| Bakhari in the vicinity of the place 
where Ramratan was stated to have 
been shot dead. Those wads were 
sealed and the necessary recovery 
memos prepared. Search was made 





by the investigating officer (P.W. 8) 
for the alleged miscreants but they 
were not traceable with the result that 
proceedings under Ss. 87 and 88, 
Cr.P.C, were taken for the wanted ac~ 
cused, Accused nos. 12 to 15 in the 
trial court were arrested on August 
25, 1963, the remaining accused hav- 
ing surrendered in court on various 
dates. The post-mortem examination 
was performed on the dead body of 
Ramratan by Dr. J. B. Panwar, Medical 
Officer-in-charge of Mahoba on August 
18, 1963, at about 9.30 a.m, only seven 
different parts of the dead body were 
available for autopsy. Maggots were 
found on the injured parts of the dead 
body and fragments of skin with 
peeling off in several areas in big 
patches were also found. The follow- 
ing ante-mortem injuries on the trunk 
of the dead body were observed by 
Dr. Panwar: , 

“l. Bruise 6” x 5” on the front 
side of the chest with thick layer of 
coagulated blood under it. 


2. Two gun shot wounds measur- 
ing 3/10” x 3/10” on the chest left side 
1/2” away from the fourth and fifth 
ribs. The two wounds are 1/5” apart 
and one was upon the other. Coagu- 
lated blood was present under the 
skin of those injuries. 


3. 8 gun shot wounds on the back 
Teft side, each measuring 4/10” x 4/10" 
- scattered in an area of 61/2” x 5””. 
All the accused denied their compli~ 
city, Chandrapal Singh pleading alibi, 
claiming that on the morning of Au- 
gust 16, 1963 at about 5 am. he had 
left for village Kharela where he re- 
mained for three or four hours, and in 
an auction purchased a buffalo from 
the cattle pound. From there he went 
to Bambhari and as he happened to be 
a history sheeter he informed the vil- 
lage chowkidarofhis arrivalthere at 
about 4 p.m. 
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4, The trial court again sum- 
moned Dr. Panwar and examined him 
as C. W. 1 on October 22, 1964. He had 
already been examined inthe committ- 
ing court on November 4, 1963. He 
had, however, not been cross-examin- 
ed then though full opportunity had 
been afforded, because, according to 
the defence counsel he could effective- 
ly do so only after the examination of 
the other prosecution witnesses. During 
the course of his examination in the 
court of the committing Magistrate Dr. 
Panwar had, after giving full details 
of the injuries on the person of the 
deceased as noticed by him and after 
proving the post-mortem report, sta- 
ed:. 

“I cannot say it correctly which 
of the gunshot wounds was a wound 
of exit which was the wound of en- 
trance, For this reason I have put 
these facts inside the bracket. It is 
my opinion that injury no. 2 is the 
wound of entry and injury no. 3 is 
the wound of exit. It might also be 
that injury no. 2 is the wound of exit 
and injury no. 3 is the wound of en- 
trance.” 

In the trial court his examination-in- 
chief and cross-examination by the 
State Counsel reads: 


“As regards injury nos. 2 and 3 
both I had stated in the court of com- 
mitting magistrate. that both of them 
could be the wounds of exit as well 
as wounds of entry. As regards wound 
no. 2 it is more probable to be the 
wound of entry than exit wound. At 
the time of post-mortem there was no 
such data with regard to all these gun 
wounds except their dimensions from 
which it could be ascertained as to 
which were entry wounds and which 
were exit wounds. These gunshot 
wounds were inflicted from a distance 
of more than four feet. 
Cross-examined by State counsel: 

“As regards wound no. 2, I am 
telling it to be more probable to be 
entry wound because its dimensions 
are large and there is no other rea- 
son except this. By considering this 
fact, that there are 8 wounds on the 
back and two wounds onthe chest and 
that they have been caused from a` 
distance of more than 4 feet it can 
also be said that in comparison to the 
wounds on the chest the wounds on 
the back have more probability to be 
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entry wounds. No track formed by 
pellets have been found. It is possible 
that eight pellets might have entered 
from the back and two of them might 
have gone out of the chest and six of 
them might have fallen on account of 
the body being cut into pieces or they 
might not have been detached at the 
time of post-mortem.” > 
He was cross-examined on behalf of 
the defence at great length. It was 
elicited from him that it was not his 
practice to write in the post-mortem 
report that the tracks of pellets are 
not traceable. He could not say whe- 
ther or not the tracks were visible in 
the present case as he could only 
remember about the track for about 2 
or 4 days after the post-mortem, indi- 
cating thereby that after such a long 
time he could not say anything defi- 
nite from memory. He had tried to 
find the pellets but none were avail- 
` able. From this he could deduce that 
no pellets were present in the body. 
He did not find any hole in the trunk 
of the dead body on the basis of which 
it could be said that the pellets 
had fallen out. He added that if it 
‘could be held that no pellets had fal- 
len from the dead body and none 
were present at the time of post-mor- 
tem then it could be said with cer- 
tainty that wounds on the chest were 
the entry wounds and the wounds at 
the back the exit wounds. We have 
stated the broad trend of the doctor’s 
evidence. i 

5. The trial court dealt with 
the medical evidence and came to the 
conclusion that there was nothing in 
the post-mortem report to suggest that 
Dr. Panwar was in any way in doubt 
at the time of the post-mortem. The 
court refused to accept the doctor’s 
explanation that in the post-mortem 
report he had written the wounds of 
exit and wounds of entry within 
brackets because he was doubtful. This 
conclusion was based on the ground 
that this doubt was not expressly sta- 
tedin the post-mortem report. On this 
reasoning the trial court felt that the 
medical evidence instead of support- 
ing the prosecution case, established 
thatthe prosecution version of Ram- 
` ratan Singh having been shot at from 
behind was unbelievable. Itmay here 
be mentioned that in the trial court 
an application had been moved by the 
prosecution for a demonstration to be 
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held by firing cartridges to show dis- 
persal ofthe pellets. This was allow- 
ed and a demonstration held when a 
shot was fired from a distance of 
421/2 ft. because, according to the 
prosecution story, Ramratan Singh, de~ 
ceased, had been shot at from that dis- 
tance. The first shotin the demonstra- 
tion createdten holes in an area of 
12” x 12”; 9ofthem being identical in . 
size while one being a very big hole 
having an area size as big as that of 
anyone of the other nine holes, 
Another cartridge was fired which 
created 8 holes in an area of 9” x 9”. 
According to the defence the cartridges 
supplied by the prosecution for this 
demonstration were very likely not 
authentic. The court then commented 
upon the result of this demonstration 
and also referred to some observations 
in Modi’s Text-book on Medical Juris- 
prudence and Toxicology and came to 
the conclusion that the dispersal of 
the pellets suggests that the deceased 
had been shot at from close range 
from the front and not from behind 
from a distance of 421/2 ft. The 
court then proceeded to discuss the 
prosecution evidence and expressed 
the view that as the original post-mor- 
tem report suggested the wounds 


in the chest being the entry 
wounds, the prosecution tried to 
make out a case of the de- 


ceased having been fired at from the 
front. Later on when it transpired that 
perhaps the wounds at the back were 
more likely to be considered as the 
entry wounds, the place of occurrence 
was also changed from the entrance 
of Korionwali Gali to Banshi Wali 
lane and instead of deposing that 
Ramratan Singh had been shot at 
from the front the prosecution wit- 
nesses started deposing in court that 
he was shot at from behind. This in- 
ference was drawn by comparing state- 
ments of P.Ws. 2 and 3 under S. 161, 
Cr. P.C. (Exs. Kha 7 and Kha 9) and 
the deposition of the witnesses in court. 
The trial Court also expressed doubts 
about the evidence of the investigat- 
ing officer that he had found some 
drops of blood at the site when he in- 
spected it the day following the al- 
leged occurrence and indeed consider- 
ed this statement to be totally in- 
correct. In the opinion of the trial 
court it was just a matter of chance 
that the party of the accused persons 
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had met Ramratan Singh and there 
could thus be no question of their 
having formed an unlawful assembly 
and having waited in front of Bansi’s 
house for killing Ramratan Singh, de- 
ceased. The motive of the accused for 
the murder was not accepted by the 
trial court and it was observed that 
it was the court which did not accept 
the compromise in the proceedings 
under S. 107, Cr.P.C. between the 
party of the accused and that of 
the deceased. Lastly the court felt that 
the deceased Ramratan Singh having 
himself been a man of bad character 
the possibility of someone else killing 
him could not be ruled out. Chandra- 
pal Singh’s plea of alibi was also ac- 
cepted as according to the trial court 
the entry about his visit to village 
Barwah could not be held to be un- 
trustworthy. The trial court in a brief 
discussion of the evidence of P.Ws. 1, 
2 and 3, the eye witnesses, considered 
their statements to be unacceptable, 
being the statements of interested wit- 
nesses, The testimony of Ramsahai 
(P.W. 4) the approver was also con~ 
sidered to be unworthy of credence 
and it was observed that he had not 
implicated himself in the offence. The 
story of the blood having been wash- 
ed by the ladies from the house’ was 
also not believed by the trial court. 
In these circumstances the trial court 
did not place any reliance on the tes- 
timony of. what it described, the “so- 
called approver”. On this view all the 
accused persons were acquitted. We 
have dealt with the trial court’s view 
at some length because on behalf of 
the appellant the principal argument 
urged was that the trial court’s judg- 
ment was quite reasonable and 
that the High Court was in serious 
error in law in reversing it on its own 
appreciation of the evidence and mate- 
rial on the record. 


_ 6. On appeal to the High Court 
by the State, a division Bench closely 
went into the evidence. On scrutiny of 
the testimony of Dr. Panwar that 
court came to the conclusion that 
his evidence left the question as 
to whether the wounds on the 
chest or the wounds on the back 
were the wounds of entry in a 
state of uncertainty. In its opinion the 
doctor had oscillated in his deposition 
so many times thatit was impossible 
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to draw any definite conclusion con- 
trary to the evidence of the eye wit- 
nesses on the basis of his testimony. 
The High Court felt on the apprecia- 
tion of the medical evidence that there 
were several explanations of the pel- 
lets being in the body and not traced 
by the doctor during the post-mortem. 
The pellets after they enter the hu- 
man body often take a very erratic 
course on account of their being de- 
flected by coming into contact with 
the bones and indeed according to the 
High Court the doctor himself had 
admitted that it was not unlikely that 
eight pellets entered the body through 
the back and two of them came out of 
the chest, the remaining six having 
either fallen out of the body, because 
of its having been cut up or having 
not been traced by him (the doc- 
tor) at the time of post-mortem exami- 
nation. The High Court also took 
notice of the fact that the maggots 
were found by the doctor,tobe cra- 
wling on fragments of the body and 
skin was peeling off in several places 
in big patches, with the result that 
there was a possibility of the maggots 
having themselves played a part in 
bringing about the change in the di- 
mensions of the injuries. It further 
felt that there was no hard and fast 
rule that the wounds of entry must 
necessarily be smaller in size than the 
wounds of exit. After considering all 
the relevant aspects the court felt that 
the dimensions of the injuries on the . 
chest as compared to the wounds on 
the back were insufficient to justify 
the inference drawn by the trial court 
that the shots had been fired from 
the front thereby discrediting the tes- 
timony of the eye-witnesses with any 
degree of certainty. The gun having 
not been recovered the court was not 
able to come to any conclusion whe- 
ther the cartridge fired was a factory 
manufactured one or refilled, On a 
full survey of the entire medical evi- 
dence and the other material on the 
record the High Court did not find it 
possible to reject the evidence of the 
eye-witnesses on account of its being 
“allegedly inconsistent with the 
shaky medical evidence.” The High 
Court went into the oral evidence with 
great care and after fully consi- 
dering it held that evidence to 
be acceptable. It. also observed 
that the trial Court had given un- 
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necessary importance to the question 
of motive on the part of someone else 
for the murder. The evidence made it 
clear that there were a number of 
proceedings between the deceased 
Ramratan Singh and members of his 
family on the one side and Chandra-~ 
pal Singh and members of his party 
on the other. The mere fact that there 
was a possibility of some other per- 
sons also having a motive in murdering 
Ramratan Singh was not a cogent rea- 
son by itself to doubt the testimony 
of the eyewitnesses which the High 
Court found to have been corroborat- 
ed by other unimpeachable evidence on 
the record. Chandrapal Singh’s plea of 
alibi which had been upheld by the 
trial court was also carefully gone into 
by the High Court and rejected as 
unsupported by cogent evidence. In 
any event on the assumption that 
Chandrapal Singh had actually taken 
part in an auction held on August 16, 
1963 at Kharela as pleaded, his pre« 
sence there till 3 p.m. was held un- 
accéptable. The State appeal was ac- 
cordingly allowed in part but Chandra- 
pal Singh having died in the mean- 
while on September 30, 1967 the ap- 
peal against him was said to have 

abated. The appellants were convicted 
` and sentenced, as already noticed, but 
the finding of acquittal against the 
other accused persons was not inter- 
fered with. 


7. -In this Court Shri R. K. 
Garg, learned counsel for the appel- 
lants addressed elaborate arguments 
in criticising the judgment of the High 
Court. The principal challenge was 
concentrated on the contention that 
the medical evidence in this case con- 
tradicted the version of the occurren- 
ce as given by the witnesses profes- 
sing to have seen it. It was strenuous- 
ly argued that even if two views were 
possible on this point the High Court 
was in serious error in reversing the 
judgment of acquittal recorded by the 
trial court into one of conviction, ig- 
noring the law as uniformly enunciat- 
ed in this Court in a number of deci- 
sions, the latest decision in which 
legal position has again been reiterat- 
ed being Bhuneshwar Mandal v. State 
of Bihar, AIR 1973 SC 399. Emphasis 
was laid on paras 3 and 4 of that judg- 
ment where reference has been made 
to the decisions in Sheo Swarup v. 
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Emperor, ILR 56 All 645 = (AIR 1934 
PC 227 (2)); Sanwat Singh v. State of 
Rajasthan, AIR 1961 SC 715 and State 
of U. P. v. Samman Dass, AIR 1972 
SC 677 and relevant passages from 
those judgments were reproduced. Shri 
Garg submitted that in the case be- 
fore us also the High Court bad failed 
to realise the limitation within which 
it had to function and the caution it 
had to observe in considering the ap- 
peal against the appellant’s acquittal. 
The counsel cited also Khedu Mahton 
y. State of Bihar, AIR 1971 SC 66 and 
Kanu Ambu Vish v. State of Mahara- 
shtra, AIR 1971 SC 2256, in which the 
guidelines for the High Courts in 
dealing with appeals against acquittals 
are laid down. Shri Garg in this con- 
nection took us through the judgments 
of the trial court and the High Court 
for the purpose of showing that the 
trial court’s judgment proceeded on a 
possible view of the evidence on the 
record and, therefore, the High Court 
acted contrary to the observations 
made by this Court in the above deci- 
sions, We were also taken through tha 
relevant evidence on the record by 
the appellants’ learned counsel in his 
attempt to substantiate his contention. 


&. Shri Garg then referred to 
certain passages from Modi’s Medical 
Jurisprudence and Toxicology for sus~ 
taining the trial court’s view that the 
testimony of the prosecution witnesses 
did not fit in with the doctors evi- 
dence. In this connection also we were 
taker: through the evidence of the 
doctor at some length, 

G, Now first dealing with the 
scope of appeal by the State against 
acquittal, as this was the main basis 
of attack against the judgment of the 
High Court, the position in our view 
is well-settled and there is hardly any 
scope for controversy, notwithstand- 
ing the use of different language in 
various decisions of this Court. The 
passages from the three authoritative 
judicial pronouncements of this Court 
quoted in Bhuneshwar Mandal, AIR 
1973 SC 399 (supra) clearly illustrate 
the basic line of approach the High 
Cour: is expected to adopt while deal~ 
ing with the State appeals from the 
judgments of acquittal. This view has 
been consistently and uniformly taken 
ever since the basic decision of the 
Privy Council in Sheo Swarup, ILR 
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56 All 645 = (AIR 1934 PC 227 (2)) 
(supra), laying down the broad gui- 
delines of approach to be adopted by 
the High Courts, We would, however, 
like to emphasise that this Court on 
appeal from judgments of conviction 
after setting aside orders of acquittal 
would examine evidence only for see- 
ing that the High Court has approach- 
ed the question properly and applied 
the principles correctly. Once it is 
found that the High Court has appli- 
ed correct principles in dealing with 
an appeal against acquittal then this 
Court would not ordinarily go further 
into the evidence and weigh it for it- 
self to substitute its own opinion for 
that of the High Court merely as to 
its sufficiency to support the conclu- 
sions arrived at by the High Court. It 
would do so only if there is some 
serious infirmity leading to grave in- 
justice (see Harbans Singh v. State of 
Punjab, (1962) Supp 1 SCR 104 = 
- (AIR 1962 SC 439) and Shivji Guru 
Mohite v. State of Maharashtra, AIR 
1973 SC 55). In case, however, the 
High Court’s judgment suggests that 
the correct principles were not kept 
in view then it would be open to this 
Court to examine the entire evidence 
for the purpose of assuring that jus- 
tice does not fail. We consider it neces- 
sary to make it clear that the observa- 
tions in various decisions prescribing 
a cautious approach on the part of 
High Courts in dealing with appeals 
against acquittals do not cut down, 
limit or qualify its statutory power 
under S. 423 (a), Cr. P. C. which is co- 
extensive with that under cl. (b). Those 
observations merely indicate the ap- 
proach of the High Court leaving it 
free to reach its own conclusions up- 
on the evidence, It is not necessary 
that the High Court must hold that 
the trial court’s finding was perverse 
before reversing it. As some of those 
observations have very frequently 
been considered (wrongly inour opin- 
ion) to laydownin law a rigid limit 
on the power of the High Court while 
hearing an appeal against acquittal, 
we consider it necessary to refer to 
the decision of this Court in M. G. 
Agarwal v. State of Maharashtra, 
(1963) 2 SCR 405 = (ATR 1963 SC 200) 
where Gajendragadkar J. (as he then 
was) speaking for a bench of five 
’ Judges, after referring to various deci- 
sions including Sheo Swarup, ILR 56 
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All 645 = (AIR 1934 PC 227 (2)) 
(supra) and Nur Mohammad v. Em- 
peror, AIR 1945 PC 151, laid down 
the correct principle as follows: 


“Section 423 (1) prescribes the 
powers of the appellate Court in dis- 
posing of appeals preferred before it 


‘and clauses (a) and (b) deal with ap- 


peals against acquittals and appeals 
against convictions respectively. There 
is no doubt that the power conferred 
by clause (a) which deals with an ap- 
peal against an order of acquittal is as 
wide as the power conferred by cl. (b) 
which deals with an appeal against an 
order of conviction, and so, it is ob- 
vious that the High Court’s powers in 
dealing with criminal appeals are 
equally wide whether the appeal in 
question is one against acquittal or 
against conviction. That is one aspect 
of the question. The other aspect of 
the question centres round the ap- 
proach which the High Court adopts 
in dealing with appeals against orders 
of acquittal. In dealing with such ap- 
peals, the High Court naturally bears 
in mind the presumption of innocence 
in favour of an accused person and 
cannot lose sight of the fact that the 
said presumption is strengthened by 
the order of acquittal passed in his 
favour by the trial Court and so, the 
fact that the accused person is entitl- 
ed to the benefit of a reasonable doubt 
will always be present in the mind of 
the High Court when it deals with the 
merits ofthe case.......... But the true 
legal position is that however circum- 
spect and cautious the approach of the 
High Court may be in dealing with 
appeals against acquittals, it is un- 
doubtedly entitled to reach its own 
conclusions upon the evidence adduc- 
ed by the prosecution in respect of the 
guilt or innocence of the accused. This 
position has been clarified by the 
Privy Council in ILR 56 All 645 = 
(AIR 1934 PC 227 (2)) and AIR 1945 
PC 151”. 

The learned Judge then referred to 
some of the decisions of this Court 
in which various expressions were 
used for the purpose of expressing the 
cautious approach of the High Court 
and observed that those expressions 
were not intended and should not be 
read to have intended to introduce an 
additional condition in cl. (a) of S. 423 
(1) of the Code. All that the said ob-| 
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servations are intended to emphasise 
is that the approach of the High Court 
in dealing with an-.appeal against ac- 
quittal ought to be cautious because 
as Lord Russell observed in Sheo 
Swarup, ILR 56 All 645 = (AIR 1934 
PC 227 (2)) (supra) the presumption 
of innocence in favour of the accused 
“is not certainly weakened by the fact 
that he has been acquitted at his trial’. 
After stating the principle the learned 
Judge dealt with the case before the 
Court thus: 

“Therefore, the question which we 
have to ask ourselves in the present 
appeals is whether on the material 
produced by the prosecution, the High 
Court was justified in reaching the 
conclusion that the prosecution case 
against the appellants had been pro- 
ved beyond a reasonable doubt and 
that the contrary view taken by the 
trial court was erroneous. In answer- 
ing this question, we would no doubt 
consider the salient and broad features 
of the evidence in order to appreciate 
the grievance made by the appellants 
against the conclusions of the High 
Court. But under Art. 136 we would 
ordinarily be reluctant to interfere 
with the finding of fact recorded by 
the High Court particularly where the 
said findings are based on apprecia- 
tion of oral evidence.” ` 
It is in this background that we have 
to consider the arguments advanced at 
the bar on the material on the record. 


10. Now the High Court has 
in this case examined the entire evi- 
dence at great length. In its opinion 
the trial court was wrong in disbeliev- 
ing the prosecution evidence led to 
establish the recovery of blood stains 
from the scene of occurrence and 
from Gurwahi Bakhari of Ramsahai. 
On appreciating the evidence for 
itself the High Court felt that the 
evidence fully established the recovery 
of blood stains from the places as de- 
posed by the prosecution evidence 
with the result that the murder should 
have appropriately been considered to 
have taken place at the spot alleged. 
The High Court, then dealt with the 
medical evidence and aftera thorough 
scrutiny of that evidence did not feel 
convinced that the testimony of the 
eye-witnesses could be discarded on 
the basis of the testimony of Dr. Pan- 
war. The medical evidence was con- 
sidered by the High Court to be shaky 
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and it came to the considered conclu- 
sion that the evidence of the eye-wit- 
nesses could not be rejected on this 
ground. The testimony of the eye- 
witnesses was also closely scrutinised 
by the High Court and after consider- 
ing the relevant aspects canvassed be- 
fore it this evidence was considered 
reliable and trustworthy. The fact 
that there might have been motive on 
the part of some others also to mur- 
der Ramratan was considered by the 
High Court not to be a sufficient rea- 
son to doubt the testimony of the eye- 
witnesses who were corroborated by 
“other unimpeachable evidence”, as 
the High Court put it. The defence 
evidence was also scrutinised and held 
unimpressive and unacceptable; it was 
not so persuasive as to induce the 
High Court to discard the prosecution 
evidence which had proved beyond 
reasonable doubi that, on the date, 
time and place alleged by it, Ram- 
ratan had been murdered by accused 
no, 1 and his associates in prosecution 
of the common object of the unlawful 
assembly of which they were members 
and that subsequent to the murder. 
they cut up the dead body and re- 
moved it’ from the scene of the mur- 
der with the object of screening them- 
selves from legal punishment. 


11. No doubt in the judgment 
of the High Court we do not find any 
reference to the decisions in which the 
Privy Council and this Court have laid 
down the principle which the appel- 
late court is expected to keep in view 
when dealing with an appeal against 
the order of acquittal. But the judg- 
ment of the High Court clearly shows 
that it went into all aspects on which 
the prosecution evidence could be cri- 
ticised and concluded that the evi- 
dence was fully trustworthy and that 
the medical evidence, shaky as it is, 
did not throw any doubt on the trust- 
worthiness of the prosecution witnes- 
ses as to the place, time and circums- 
tances in which Ramratan was killed. 
This, in our view, should be sufficient 
to justify interference by the High 
Court with the judgment of the trial 
court. This Court had in Gopinath 
Gangaram v. State of Maharashtra, 
Cri. Appeal No. 99 of 1967, D/- 15-10- 
1969 (SC) adopted a similar approach. 
However, in the peculiar circumstan- 
ces of this case, we have also oursel- 
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ves. considered the evidence to which 
our attention was drawn and in our 
opinion the trial court seems to have 
attached undue importance to some of 
the observations of Dr, Panwar in the 
witness box, extracted in cross-exa~ 
mination in the trial court long after 
the post-mortem, without correctly and 
fully appreciating the overall effect of 
his evidence considered as a whole 
along with the post-mortem report 
which had been prepared contempora- 
neously with the autopsy. Without 
examining any ballistic expert and 
‘without even knowing what kind of 
fire arm had actually been used for 
the murder in question, the trial court 
had also, in our view, erroneously dis< 
credited the testimony of the eye-wit- 
nesses on the basis of the medical evi- 
dence. The evidence of the eye-wit- 
nesses was not fully and correctly 
evaluated, it was discredited on the 
basis of somewhat unsatisfactory testi- 
mony of the doctor which on proper 
judicial appraisal does not contradict 
the version of the prosecution wit- 
‘messes as to the manner in which the 
| deceased was shot at. The evidence of 
alibi of Chandrapal Singh was also 
wrongly considered to prove his ab- 
sence from the place of occurrence at 
the time of the crime. Similarly the 
testimony of the investigating officer 
‘was doubted for reasons which appear 
to us unsubstantial and insupportable. 
The High Court on the other hand 
ipaid closer attention to the evidence 
and material on the record. scrutinis- 
led it with greater care and held the 
testimony of the eye-witnesses to be 
acceptable with respect to the time, 
place and manner of the murder of 
the deceased. This evidence, in our 
view, was not rendered untrustworthy 
because of its inconsistency with the 
medical evidence which was also seru- 
tinised by the High Court with grea- 
ter care and anxiety. The appraisal of 
the evidence of the investigating offi- 
‘eer by the High Court carries greater 
conviction, being more rational and 
objective. 


12. The trial court was also in 
error in observing that the words in 
the F.I.R. “Mauka Pa Kar Ram Ratan 
Ko Mar Dala” merely suggest that the 
“accused had got a chance to kill him 
and had killed him on account of that 
chance” and that the said statement 
negatives the prosecution case of the 
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accused having assembled for the pur- 
pose of killing Ramratan. This view is 
wholly misconceived and is based on 
a misreading of the first information 
report read as a whole. The words 
quoted have been taken out of their 
context, Considered along with the 
preceding sentence in the F.I R. these 
words merely suggest that the accused 
found an opportunity of killing Ram-= 
ratan on this occasion against whom 
they had been nursing a grudge since 
a long time. The context by no means 
suggests that the accused persons had 
not assembled for the purpose of kill- 
ing Ramratan if he happened to come 
their way. 


13. Shri Garg, while comment« 
ing on the appreciation of evidence by 
the High Court, criticised its conclu 
sions on various circumstantial facts 
by submitting that these facts were 
not established beyond reasonable 
doubt. The evidence with regard to 
the manner in which the party of 
Ramratan, deceased, and the prosecu- 
tion witnesses, proceeded from Korion=- 
wali Gari was specifically criticised 
and it was contended that unless each 
one of those circumstances could be 
held proved beyond reasonable doubt 
the accused should be given the bene- 
fit of doubt and the prosecution case 
should fail on that ground alone, The 
submission is not easy to accept. The 
appreciation of the evidence by the 
High Court, in our view, is unexcep- 
tionable and there is no question of 
any possibility of reasonable doubt on 
the conclusions about the time and 
place of the occurrence and the man- 
ner in which the deceased met with 
his death. In our view, therefore, 
there is hardly any cogent ground for 
holding that the conclusions of the 
High Court in this respect are in any 
way tainted with any infirmity which 
would justify their reversal. 


14. But this does not conclude 
the appeal. The evidence through which 
we have been taken by the learned 
counsel at the bar has been examin- 
ed by us with care and anxiety be- 
cause in cases like the present where 
there are party factions, as often ob- 
served in authoritative decisions there 
is a tendency to include the innocent 
with the guilty and it is extremely 
difficult for the Court to guard against 
such a danger. The only real safe- 
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guard against the risk of condemning | 


the innocent with the guilty lies in 
insisting on acceptable evidence which 
in some measure implicates such ac- 
cused and satisfies the conscience of 
the court. (see Kashmira Singh v. 
State of M. P., 1952 SCR 526 = (AIR 
1952 SC 159) and Bhuboni Sahu v. 
The King, 76 Ind App 147 = (AIR 
1949 PC 257) ). In the case in hand, no 
doubt, the prosecution witnesses claim~ 
ing to have seen the occurrence have 
named all the appellants and the ap- 
prover has even named those acquitted 
by the High Court. But in our view 
it would be safe only to convict 
those who are stated to have taken 
active part and about whose identity 
there can be no reasonable doubt. 
Gulzarilal and Bansi exhorted his 
companions as a result of which Chan- 
drapal Singh shot at Ramratan, de~ 
ceased. They could be considered to be 
guilty beyond any reasonable doubt. 
Ramgopal was seen to be carrying the 
head of the deceased when the pro- 
secution witnesses chased the party of 
the accused. He too can thus be con- 
sidered to be guilty without giving 
rise to any doubt about his complicity. 
So far as the others are concerned we 
feel that they are entitled to benefit of 
doubt as it is difficult to come to a 
positive conclusion about their iden- 
tity amongst those who actually either 
assaulted the deceased or dismember~ 
ed and carried away his dead body. 
There is, however, no doubt in our 
mind that some out of those to whom 
the benefit of doubt is given were 
clearly amongst the party of the 
assailants and actively took part in 
the occurrence though their identity 
cannot be safely fixed without the risk 
of implicating the possible innocent. 
In the final result, therefore, the ap- 
peal of Gulzarilal, Bansi and Ramgo- 
pal is dismissed but that of the others 
is allowed and they are acquitted. 


Appeal partly allowed. 
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lant v. M/s. R. Kanakasabai aii 
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Civil Appeals’ Nos. 1770 of 1970 
and 474 of 1973, D/- 16-3-1973. 
Index Note: — (A) Estate Duty 
Act (1953), S. 12—Settlement with- 
out reservation — Section if attracted, 
Brief Note: — (A) When interest 
in the properties settled was never 
reserved tothe deceased (donor) during 
his lifetime or for any period after 
the properties were settled, nor was 
there any provision in the gift deeds 
enabling the deceased (donor) to re- 
claim the property or its possession 
under any circumstance the condi- 
tions necessary for the applicability 
of S. 12 (i) were not attracted. Deci- 
sion of High Court Affirmed. 
(Para 8) 
Index Note: — (B) Estate Duty 
Act (1953), S. 10 — Maintenance to 
Gonor (deceased) not charge on pro- 
perties settled) — Section, if attracted. 
Brief Note: — (B) Where the pro- 
visions for annual payments and 
maintenance made in the gift deeds 
executed by a person in favour of his, 
sons, grandsons, daughter and wife 
were not charged on the properties | 
settled, in assessment proceedings 
under the Act on death of the person, 
it could not be said that he retained 
any interest in the properties settled 
so as to attract the applicability of 
S. 10. Decision of High Court Revers- 
ed. AIR 1967 SC 894, Followed. 
(Paras 11, 12) 
Cases Referred: Chronological Paras 
(1968) 69 ITR 770=ILR (1970) 
Andh Pra 493, Mohammed Bhai 
v. Controller of Estate Duty, A. P. 12 
AIR 1967 SC 849=63 ITR 497, 
George Da Costa v. Controller 
of Estate Duty, Mysore 10, 11 


The Judgment of the Court was 
delivered by . 


HEGDE, J.— Both these appeals, 
by special leave arise from the judg- 
ment of the High Court of Madras in 
a Reference under S. 64 (1) of the 
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Estate Duty Act, 1953 (to be herein- 
after referred to as the Act). 

2. The question of law refer- 
red in that case is: 

“Whether, on the facts and in the 
circumstances of the case, the proper~ 
ties settled by the deceased by the 
six deeds of settlement (two of them 
dated 26th June, 1951 and four of 
them dated 30th June 1951) valued 
at Rs. 7,38,656/- or any part thereof 
twas not liable for inclusion in the 
estate of the deceased as property. 
ideemed to pass on his death.” 
l 3. The High Court answered 
that question partly in favour of the 
Revenue and partly in favour of the 
assessee. It opined that the value of 
the property gifted in favour of the 
wife of the deceased is not to be 
taken into consideration in computing 
the value of the property that passed 
on the death of the deceased. In res- 
‘pect of the properties gifted to the 
sons, grandsons and the daughter of 
ithe deceased only the annual pay- 
iments that had to be made to the de- 
ceased as well as his right to main- 
‘tenance should be valued for the pur~ 
pose of determining the extent of the 
right that passed on his death. 


4. The facts of the case mate~ 
'rial for the purpose of deciding the 
iquestion of law formulated above, as 
could be gathered from the case stated 
are as follows: 


One Ratnasabapathy Pillai was 
the owner of the properties with 
which we are concerned in this case. 
He died on February 5, 1959 leaving 
behind him his four sons, some grand- 
isons wife and daughter who are the 
accountable persons. They furnished 
‘an account of the properties passing 
on the death of the deceased to the 
Deputy Controllar of Estate Duty, 
Madras who was the assessing autho- 
rity. The Deputy Controller did not 
‘accept the correctness of the return 
made by them. He added to the 
return made, the value of the follow- 
ing properties settled by the deceas- 
ed on his wife, sons, grandsons and 
daughter. 

Value of 


property 
settled. 





1, Deed dated the 26th. n 
June, 1951 settling 
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67.60 1/2 acres of agri- 
cultural lands on Shri 


D. Nataraja Pillai, son 1,01,408 
2. Deed dated the 26th 
June, 1951 settling 
74.91 acres of agricul- 
tural lands on Shri 
R. Ramlingam Pillai, 
son 1,12,365 
3. Deed dated the 30th 
June, 1951 settling 
80.72 acres of agri- 
cultural lands on 
Shri R. Subramania 
_ Pillai, son 1,21,080 
4. Deed dated the 
30th June, 1951  settl- 
ing 67.95 acres of 
agricultural lands 
on Ganapathi Pillai 
and ‘Sivakumar Pillai, 
minor grandsons of 
the deceased 1,01,925 
5. Deed dated the 
30th June, 1951 set- 
tling 133.55 acres 
of agricultural lands 
on Smt © Siva- 
kumu 
daughter 1,99,623 
6. Deed dated the 26th 
June, 1951 settling 
68.17 acres of 
agricultural lands on 
the wife, Smt. Raj- 
ambal - 1,02,255 
Total 7,38,656/- 


5. By tħe deeds in question 
the deceased settled the properties in 
favour of the beneficiaries absolutely 
and with full power of alienation. 
The deeds in favour of his sons and 
the minor grandsons contained a pro- 
vision as under: 


“You have to pay me during my 
lifetime a sum of Rs. 1000/- per year 


‘for my domestic expenses.” 


The deed in favour of the daughter 
contained a provision’: 


“You have to maintain myself 
and my wife during our lifetime.” 
The deed in favour of the wife con- 
tained the following words: 

“In the hope that you will sup- 
port me during my lifetime, Ido here- 
by settle...... id 


6. The Deputy Controller held 
that the deceased had reserved to him- 
self an interest for life in the pro- 
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perties comprised in the above settle- 
ments, within the meaning of S. 12 
of the Act. He accordingly included 
the value of those properties for the 
purpose of determining the value of 
the properties tbat passed on the 
death of the deceased. The account- 
able persons appealed to the Central 
Board of Direct Taxes, New Delbi. 
They contended before the Board that 
the conditions or stipulations contain- 
ed in the deeds of settlement in favour 
of the sons, minor grandsons and 
daughter merely amounted to an ex- 
pression of a desire and hence could 
not be interpreted as a reservation 
within the meaning of S. 12 as those 
conditions or stipulations did not 
detract from the absolute character 
of the settlements. With regard to the 
settlement made in favour of the wife, 
it was argued before the Board that 
the deceased had expressed only a 
hope that his wife would support him 
and maintain him during his life 
time, and the words used in the deed 
were vague and unenforceable in law 
as a stipulation. The Board rejected 
these contentions. It opined that the 
main point in issue in the case was 
whether an interest in the property 
was reserved by the deceased. It ‘held 
that all the settlements fell within the 
scope of S. 12 or at any rate it came 
within S. 10 of the Act. Thereafter at 
the instance of the accountable per- 
sons, the question set out earlier was 
referred to the High Court. 


T. We have earlier set out 
tħe answer given by the High Court. 
The High Court held that S. 12 was 
wholly inapplicable to the facts of 
the case and the case has to be con- 
sidered only under Section 10. 
Even under that section, the High 
Court opined, the entire value of the 


property settled on the various bene- , 


ficiaries cannot be taken into consi- 
deration. All that can be taken into 
consideration is the value of the 
interest reserved by the deceased to 
himself during his lifetime. Further 
it held that the value of the proper- 
ties settled on the wife of the deceas- 
ed should be wholly excluded from 
consideration as the expression of a 
wish that his wife should support 
him during his lifetime did not 
amount to retention of any benefit 
in the property settled. On behalf of 
the Revenue, the conclusion reached 


A.I. R. 


by the High Court was challenged. 
It is contended that the value of the 
entire property settled by the deceas- 
ed should have been taken into con- 
sideration. But, on the other hand it 
was contended on behalf of the ac- 
countable persons that neither S. 12 
nor S. 10 is applicable to the facts of 
the present case. Before considering 
whether Ss. 10 and 12 or either of 
them is applicable to the facts of the 
case, it is necessary to mention that 
in respect of the amount made pay- 
able by the sons and grandsons to 
the deceased, no charge on the pro- 
perty settled was created. Similarly 
no charge was created on the pro- 
perty settled on the daughter in res- 
pect of her liability to maintain her 
father and mother. So far as the sti- 
pulation contained in the deed in 
favour of the wife of- the deceased, 
it was merely a hope and expectation 
and no enforceable liability as such 
was created. Hence we are in agree- 
ment with the High Court that no 
part of the property settled on the 
wife of the deceased can be taken 
into consideration in computing the 
value of the’ property that passed on 
the death of the deceased. We are 
also in agreement with the High 
Court that S. 12 is wholly inapplica- 
ble to the facts of the case. That sec- 
tion to the extent material for our 
present purpose reads: 

"12 (1) Property passing under. 
any settlement made by the deceased’ 
by deed or any other instrument not 
taking effect as a will whereby an 
interest in such property for life or 
any other period determinable by 
reference to death is reserved either 
expressly or by implication to the 
settlor or whereby the settlor may 
have reserved to himself the right by 
the exercise of any power, to restore 
to himself or to reclaim the absolute 
interest in such property shall be 
deemed to pass on the settlor’s death.” 

(The provisos to the Section, the 
explanation as well as sub-s. (2) of 
S. 12 are not relevant for our present 
purpose.) 

8. So far as the applicability 
of S. 12 (1) is concerned, it is no- 
body’s case that the beneficiaries be- 
came entitled to the properties settl- 
ed on them after the death of the 
deceased. There is no support for the 
contention of the Revenue that an in- 
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ferest in the properties settled was 
reserved to the deceased during his 
lifetime or for any period after the 
properties were settled; nor is there 
any provision in the-deeds enabling 
the deceased to reclaim the property 
or its possession under any circum- 
stance. None of the conditions laid 
down in Section 12 (1) are attracted 
to the provisions contained in the 
‘deeds of settlement. 

9. Now turning to S. 10, the 
portion that is material for our pre- 
sent purpose is found in the main 
section. The provisos to that section 
are not relevant. The material part of 
the section reads: l 

“Property taken under any gift, 
whenever made, shall be deemed to 
pass on the-donor’s death to the ex- 
tent that bona fide possession and en= 
foyment of it was not immediately 
assumed by the donee and thence- 
forward retained to the entire ex- 
clusion of the donor or of any bene- 
fit to him by contract or otherwise;” 


10. This section provides that 
unless a bona fide possession and 
enjoyment of the property gifted is 
assumed immediately after the gift 
by the donee and thenceforward re- 
tained to the entire exclusion of the 
donor or of any benefit to him by 
contract or otherwise, the said pro- 
perty will be deemed to have passed 
on the death of the donor. In other 
words the section has two parts viz., 
(1) the donee must bona fide have 
assumed possession and enjoyment of 
the property which is the subject- 
matter of the gift to the exclusion of 
the donor immediately upon the gift 
and (2) the donee must have retained 
such possession and enjoyment of the 
Property to the entire exclusion of 
the donor or of any benefit to him 
by contract or otherwise. Both these 
conditions are cumulative. Unless each 
of these conditions is satisfied the 
property would be liable to estate 
duty under Section 10 of the Act — 
see the decision of this Court in 
George Da Costa v. Controller of Es- 
tate Duty, Mysore, 63 ITR 497 = 
(AIR 1967 SC 849). Therein the scope 
of S. 10 came up for consideration. 
Speaking for the Court this is what 

aswami J. observed in that case: 

“A gift of immovable property 
wader S. 10 will, however, be dutia- 
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ble unless the donee assumes im- 
mediately exclusive and bona fide 
possession and enjoyment of the 
subject-matter of the gift and there is 
no beneficial interest reserved to the 
donor by contract or otherwise. The 
section must be grammatically con- 
strued as follows: “Property taken 
under any gift, whenever made, of 
which property bona fide possession 
and enjoyment shall not have been 
assumed by the donee immediately 
upon the gift, and of which. property 
bona fide possession and enjoyment 
shall not have been thenceforward 
retained by the donee to the entire 
exclusion of the donor from such 
possession and enjoyment, or of any 
benefit to him, by contract or other- 
wise”, The crux of the section lies in 
two parts: (1) the donee must bona 
fide have assumed possession and 
enjoyment of the property, which is 
the subject-matter of the gift, to the 
exclusion of the donor, immediately 
upon the gift, and (2) the donee must 
have retained such possession and 
enjoyment of the property to the en- 
tire exclusion of the donor or of any 
benefit to him, by contract or other- 
wise. As a matter of construction we 
are of opinion that both these condi- 
tions are cumulative. Unless each of 
these conditions is satisfied, the pro- 
perty would be liable to estate duty 
under S. 10 of the Act”. 3 
Proceeding further the learned Judge 
observed: : 


“The second part of the section 
has two limbs: the deceased must be 
entirely excluded, (i) from the pro- 
perty, and (ii) from any benefit by 


contract or otherwise. It was argued 


for the appellant that the expression 
“by contract or otherwise” should be 
construed ejusdem generis and refer- 
ence was made to the decision of 
Hamilton J. in Attorney General v. 
Seccombe (1911) 2 K. B. 688. On 
this aspect of the case, we think that 
the argument of the appellant is 
justified. In the context of the sec- 
tion, the word “otherwise” should 
in our opinion, be construed ejusdem 
generis and it must be interpreted 
to mean some kind of legal obliga- 
tion or some transaction enforceable 
at law or in equity which, though 
not in the form of a contract, may 
confer a benefit on the donor.” 
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11. It was contended on be- 
half of the assessee that the expres- 
sion “of any benefit to him by con- 
tract or otherwise in S. 10 must be 
in the property settled and not a 
benefit arising from the transaction 
resulting in the gift. To put it dif- 
ferently the assessee’s contention was 
that the benefit by contract or other- 
wise must be’ referrable to the pro- 
perty gifted because all the earlier 
conditions stipulated in the section 
refer to the property gifted. If it was 
otherwise, the Counsel for the asses- 
see urged, S. 10 cannot be consider- 
ed to have two parts as held in Da 
Costa’s case 63 ITR 497=(AIR 1967 
SC 849) (supra); but it must be held 
to have three parts viz. (1) that the 
donee must bona fide have assumed 
possession and enjoyment of the pro- 
perty which is the subject-matter of 
the gift to the exclusion of the donor 
immediately upon the gift; (2) the 
donee must have retained such pos- 
session and enjoyment of the pro- 
perty to the entire exclusion of the 
donor and (3) the donor should not 
have retained any benefit to him by 
contract or otherwise under the gift. 
It was further urged that it is im- 
permissible for the court to add the 
words “under the gift” after the 
words “of any benefit to him by con- 
tract or otherwise.” On the other 
hand it was contended on behalf of 
the Revenue that if the donor is 
entitled to any benefit under the gift, 
whether the same is charged on the 
properties settled or not, the proper- 
ties gifted must be deemed to have 
passed on his death. The main part of 
S5. 10 is not happily worded. It is dif- 
ficult to find out the true effect of 
the expression “of any benefit to him 
by contract or otherwise”. Do these 
words mean any benefit under the 
gift? If that was so, the legislature 
should have said so. There was no 
difficulty in saying so. If a taxing 
provision is ambiguous and is reason- 
ably capable of more than one inter- 
pretation, that interpretation which 
is. beneficial to the subject must be 
adopted This is a well accepted rule 
of construction. It is impermissible for 
the court to read into a taxing provi- 
sion any words which are not there 
or exclude words which are there. 
The words found in the provision 
must be given their natural meaning. 


In Da Costa’s case, this Court cpined 
that there are only two parts to the 
section. We have set out those parts 
earlier. The contention of the Reve- 
nue runs counter to the reasoning 
adopted in Da Costas case. The con- 
tention advanced on behalf of the 
assessee finds support from some of 
the observations found in Da Costa’s 
case. The provisions for annual pay- 
ments and maintenance made in the 
deeds as seen earlier are not charged 
on the properties settled. Hence the de- 
ceased cannot be said to have retain- 
ed any interest in the Properties set- 
tled. Therefore it cannot be said that 
he retained any benefit either in the 
Properties settled or in respect of 
their possession, Í 


12. Hence in our opinion the 
facts of case do not come within the 
scope of S. 10. We, accordingly, al- 
low the appeal of the assessee and 
hold that the value of the properties 
gifted or any part thereof is not lia~ 
ble to be included in computing the 
value of the estate that passed on the 


death of the deceased. In this view, it 
is not necessary for us to consider 
the meaning of the word “extent” 


found in S. 10. The decision of the 
Andhra Pradesh High Court in 
Mohammed Bhai v. Controller of 
Estate Duty, Andhra Pradesh, (1968) 
69 ITR 770 (Andh Pra) rendered by, 
one of us (Reddy J.) does not bear on 
the question of law that we have 
decided. g 


13. In the result we allow 
the appeal of the assessee (Civil Ap- 
peal No.-474 of 1973), vacate the ans~ 
wer given by the High Court and 
answer the question referred by the 
Tribunal in the affirmative and in 
favour of the assessee. The appeal of 
the Revenue (Civil Appeal No. 1770 
of 1970) is dismissed. The Revenue 
shall pay the costs of the assessee — 
one hearing fee, 5 


Appeals decided ac« 
cordingly, 
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Kashinath Krishna Jadhav, Ap- 
pellant v. State of Maharashtra, Res- 
pondent. 


Criminal Appeal No. 204 of 1969, 
D/- 25-5-1972. 

Index Notes — (A) Penal Code 
(1860), S. 302 — Evidence and con- 
viction. 

Brief Note: — (A) The accused 
was acquitted by sessions court on a 
charge under Section 302, I. P.C. for 
causing the death of a woman by stab- 
bing her and causing multiple injuries. 
The High Court in appeal reversed it 
into conviction relying on the extra- 
judicial confession made to three per- 
sons corroborated by the bloodstained 
clothes and the conduct of the accused. 
Whe explanation about bloodstains on 
his person given by the accused under 
Section 342, Cr. P.C. was rejected. 
The Supreme Court in special leave 
appeal confirmed the conviction and 
sentence passed by the High Court. 
4 - (Paras 14, 15) 
+ The Judgment of the Court was 
delivered by 


if KHANNA, J.— Kashinath (22) 
was tried in the court of learned Ad- 
‘ditional Sessions Judge Bombay under 
“Section 302 Indian Penal Code for 
causing the death of Anusuya (20) and 
was acquitted. On appeal filed by the 
State of Maharashtra, the Bombay 
High Court reversed the judgment of 
the trial court, convicted the accused 
under Section 302 Indian Penal Code 
and sentenced him to undergo impri- 
sonment for life. Kashinath thereupon 
filed this appeal through jail by spe- 
cial leave. 

2. The case of the prosecution 
is that the accused and Bapu (PW 10) 
were friends and used to take their 
meals as boarders with Hansabai, 
mother of Anusuva deceased, in Dhanji 
Street, Bombay. During their visits to 
the place of Hansabai, the accused and 
Bapu came in contact with her daugh- 
ter Anusuya. Anusuya, who was al- 
ready married, then started a love 
affair with Bapu. About three months 
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before the present occurrence, _ Bapu 
ran away with Anusuya to Billimoria. 
The husband of Anusuya died soon 
thereafter. Bapu then brought back 
Anusuya to Hansabai’s place. Shortly 
thereafter Bapu and Anusuya were 
married. They then started living in a 
room in Ulpi Uraj Chawl at Vakola, 


‘Santa Cruz, Bombay. The said room 


was taken on rent for them by the ac- 
cused. He also used to visit Bapu and 
Anusuya there on Sunday and Satur- 
day. A few days before the present 
occurrence, the accused took Anusuya 
along with him for pilgrimage to 
Kolhapur and other places. 

3. At a short distance from 
Ulpi Uraj Chawl wherein Anusuya 
deceased used to live with Bapu, is 
another Chawl named Dattu Seth 
Chawl. Radhabai (PW 2) used to live 
in a room in that Chawl with her hus- 
band’s brother’s wife and sister. PW 7 
Ganpat (24), who isacousin of Radha- 
bai, also stayed with Radhabai. Gan- 
pat was employed in a small factory 
of wooden boxes, The said factory was 
located in a room in Ulpi Uraj Chawl. 
There were three rooms in that Chawl, 
one of which was occupied by Anu- 
suya and Bapu. The adjoining room 
was occupied by Mrs. Mary Fernandez 
(PW 3) and her other family mem- 
bers, while the above mentioned fac- 
tory was worked in the third room. 
Ganpat, who earlier had been taking 
his meals with Radhabai, started tak- 
ing meals with Anusuya about eight 
days before the present occurrence. 
The accused, it appears, did not feel 
happy over that. 


4, On the morning of March 
30, 1969, it is stated, Ganpat PW went 
to the room of Anusuya. Bapu and 
the accused were present in that room. 
Ganpat then asked Bapu if he and his 
wife could be accommodated in the 
room in which Bapu was living with 
Anusuya. Bapu, however, expressed 
his inability to do so, Later on that 
day at about 4 p.m. Ganpat PW was 
sleeping near the entrance door of 
the factory room in Ulpi Uraj Chawl. 
The accused then came there and 
awakened Ganpat. The accused also 
gave two slaps to Ganpat. Ganpat then 
saw that the accused was holding a 
knife in his hand. Ganpat immediate- 
ly jumped into the factory room and 
through the rear door ran out and con- 
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cealed himself in a nearby hut. The 
accused went after Ganpat but on not 
finding him, the acctised went to the 
room of Radhabai PW and banged the 
door. The door was then opened and 
the accused asked Radhabai as to 
where her brother Ganpat was. The 
accused, who had a knife in his hand, 
also told Radhabai that he had mur- 
dered “that woman” and that he would 
also murder Radhabai unless she told 
the accused regarding the whereabouts 
of Ganpat. Radhabai made a hasty 
retreat into her room and the accused 
went away. 


5. Pandurang (PW 5) and 
Shankar (PW 6), according to the pro- 
secution case, also worked in the 
wooden box factory. They were at 
that time present near the factory 
room. The accused then came there 
and asked Pandurang regarding the 
whereabouts of Ganpat. The accused 
had a knife in his hand. Pandurang 
told the accused that he did not know 
regarding the whereabouts of Ganpat. 
Shankar PW then asked the accused 
as to what the matter was, The accus- 
ed thereupon replied that he had mur- 
dered one woman. He also told Shan- 
kar to move aside, otherwise he (the 
accused) would kill Shankar also. Ac- 
companied by one Namdev, Pandurang 
then went to Kalina police post and 
met there Head Constable Ganu Na- 
rayan Parab (PW 11). Pandurang told 
the Head Constable that a person 
had murdered a woman, Accompanied 
by Pandurang and Namdev, the Head 
Constable went to Ulpi Uraj Chawl. 
He found the accused sitting on a 
wooden box in front of one room. The 
accused was holding a bloodstained 
knife at that time. At the asking of 
the Head Constable, the accused plac- 
ed the knife on the ground. The Head 
Constable then took the accused in- 
side the room in front of which he 
was sitting. The dead body of Anu- 
suya deceased was found lying in that 
room in a pool of blood. The Head 
Constable then took thé accused along 
with witness Pandurang and others to 
the police post. From there the Head 
Constable sent telephonic message to 
Santa Gruz police station. On the 
` basis of the telephonic message a first 
information report was recorded at 
the police station. Inspector Desh- 
pande (PW 15), accompanied by Sub- 
Inspector Raval (PW 16). then went 
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to the police post. From there the 
police party went to the spot where 
the dead body of the deceased 
was lying. The dead body was there- 
after senttothe mortuary where post- 
mortem examination was performed 
on the following morning by Dr. 
Saksena (PW 4) at 9.20 a.m. Inspector 
Deshpande also took into possession 
the clothes which the accused was 
wearing as they were found to be 
stained with blood. 


6. According to the report of 
the Chemical Analyser, blood was 
found on the clothes of the accused 
a wen as the knife which was in his 

and. 


OT At the trial the accused in 
his statement under Section 342 of the 
Code of Criminal Procedure stated 
that he had loved Anusuya as a sister, 
Anusuya, according to the accused, 
used to come and meet him in his 
room against the wishes of her mother. 
She also ran away with Bapu and if 
was suspected that the accused had a 
hand in that elopement. The accused 
claimed that the marriage of Anusuya 
with Bapu had taken place at his in- 
stance. According further to the ace 
cused, he used to pay a visit to Anu- 
suya on Sundays and other holidays. 
Once Anusuya told him that Ganpat 
PW, who was taking meals with Anu-< 
suya, had misbehaved with her. The 
accused then told Ganpat to stop that 
misbehaviour. About eight days be- 
fore the present occurrence, accord 
ing to the accused, he and Anusuya 
went to Kolhapur and other places. 
They returned on March 29. On March 
30, the accused was present with Anu-~ 
suya and her husband when Ganpat 
PW came there and asked Bapu to 
accommodate Ganpat and his wife in 
the room occupied by Anusuya and 
Bapu. Anusuya then told Ganpat thai 
it was not possible to accommodate 
him. When Ganpat told Anusuya not 
to intervene in the matter, the accus- 
ed told Ganpat not to misbehave. Gan- 
pat then went away. The version of 
the accused of what happened later 
may be given in his own words: 


“Then I and Anusuya took our 
meals at 12 noon, I asked Anusuya to 
put some Prasad brought from Kolha- 
pur in a piece ofpaper. Itoldher that 
I would go and give that Prasad to 


1973 


one Sarsabai, who stayed at Kurla. I 
went to Kurla at about 12.30 noon. I 
took tea at the place of Sarsabai and 
I left Kurla at 3.30 p.m. Then I re- 
turned to the room of Anusuyabai at 


4 p.m. 

į When I entered the room I found 
tbat Anusuyabai was lying injured in 
a pool of blood. I tried to wake her 
up in a disturbed mental condition. I 
touched her body with my hand and 
tried to wake her up. I suspected Gan- 
pat in the matter, because he had 
given threats in the morning. I sus- 
pected that he had a hand in the mur- 
der. I found that there was a blood- 
stained knife lying near the dead body 
of Anusuya. 

Having seen the knife, I was very 
much enraged. I immediately got out 
of the room. When I came out of my 
room, I saw Ganpat coming from the 
side of Radhabai’s room and going 
towards the room of wooden factory 
in Ulpi Uraj Chawl. I saw him running 
away. Therefore, I went back to the 
room of Anusuya and I took the knife 
which was blood-stained, which was 
lying there. With that knife I came 
out of the room and I ran in the direc- 
tion in which Ganpat had run, to fol- 
low him. I could not see Ganpat. I 
returned to the room. 

Í Then I was sitting on a wooden 
box in front of the room of Anusuya. 
T was just thinking of going to police, 
but in the meanwhile a police cons- 
table came there. I threw down the 
_ knife, but I told that constable that 
_my sister was lying injured and dead 
in the room. I also told him that I 
suspected Ganpat as the assailant of 
Anusuya. I asked himto enquire into 
the matter. The police constable took 
aal knife and told me to accompany 
im.” 

As regards the bloodstains on his 
clothes, the accused stated that he got 
those stains when he went near the 
dead body of the deceased. The ac- 
cused denied having made any extra- 
judicial confession in the presence of 
Radhabai. Pandurang and Shankar 
PW. No evidence was produced in de- 
fence. 

8. The trial court held that 
the prosecution had failed to prove 
any motive on the part of the accused 
to murder the deceased. Evidence 
regarding the extra-judicial confes- 
sion, in the opinion of the trial court, 
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was unnatural and artificial. In the 
result the accused was acquitted. 

9. In appeal the learned Jud- 
ges of the High Court accepted the 
evidence regarding extra-judicial con- 
fession. The same was found to have 
been corroborated by the presence of 
bloodstains on the clothes of the ac- 
cused and the recovery of blood-stain~ 
ed knife from him. As regards the 
motive, the High Court was of the 
view that though there was no direct 
evidence, the evidence on record 
made it apparent that the murder had 
been committed by the accused either 
due to passion which was repulsed or 
due to a sense of jealousy. In the 
result the accused was convicted and 
sentenced as above. 


10. It has been argued by Mr. 
Nambiyar on behalf of the appellant 
that the High Court was not justified in 
reversing the judgment of acquittal of 
the trial court. According to Mr. Nam- 
biyar, the prosecution has not been 
able to establish the charge against 
the accused. The above contention has 
been controverted by Mr. Wad on be- 
half of the respondent and, in our 
opinion, is without merit. 


_ Ii. It cannot be disputed that 
Anusuya died as a result of a mur- 
derous assault. Dr. Saksena, who per- 
formed post-mortem examination on 
the dead body of Anusuya, found as 
many. as 15 stab incised wounds on 
the body. The wounds were in the 
chest, subcostal border. mid-clavicular 
line, hypochondrium, lumbar region. 
loin, back and gluteal region. Cuts 
were found in the intercostal space, 
pleura, lung, pericardium, right ven- 
tricle, abdominal wall, stomach, intes- 
tines, ascending colon and kidney. 
Death, in the opinion of the doctor, 
was due to shock and haemorrhage as 
a result of multiple stab incised 
wounds. According to the prosecution 
case, the above injuries were caused 
to Anusuya deceased by the accused. 
The accused has, however, denied this 
allegation. 


12, In order to show that it 
was the accused who caused injuries 
to Anusuya as a result of which she 
died, the prosecution has relied upon 
the extra-judicial confession made by 
the accused to Radhabai (PW 2), Pan- 
durang (PW 5) and Shankar (PW 6). 
The evidence of these witnesses was 
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accepted by the High Court and we 
see no cogent ground to take a view 
different from that of the High Court. 
Radnabai lives very close to the place 
of occurrence, while the other two 
witnesses work in the factory which 
is located in one of the rooms of the 
Chawl wherein the occurrence took 
place. According to these witnesses, 
the accused with a knife in his hand 
`~ came and enquired regarding the 
whereabouts of Ganpat. The accused 
also told them that he had murdered 
that woman. There is nothing unnatu- 
ral or improbable in the above state- 
ment of the accused which was made 
immediately after the murder of the 
deceased. The three witnesses had no 
particular animus against the accused 
and after having been taken through 
their evidence, we find a ring of truth 
in it. 

13. In addition to the evidence 
of the above mentioned three wit- 
nesses, we have the statement of Gan- 
pat PW that the accused came arm- 
ed with a knife to the witness, The 
witness on seeing the accused in a 
threatening mood ran away. The fact 
that the accused after arming himself 
with a knife ran after Ganpat is also 
admitted by the accused, This circum- 
stance lends further assurance to the 
testimony of Radhabai, Pandurang and 
Shankar. 


14, Apart from the above, we 
find that the clothes of the accused, 
who was arrested by the police soon 
after the occurrence, were found to 
be stained with blood. The accused 
was also soon after the occurrence 
seen sitting in front of the room in 
which the dead body of the deceased 
was lying with a blood-stained knife 
in his hand. These facts, which are 
not disputed by the accused, furnish 
additional corroboration to the evi- 
dence relating to the extra-judicial 
confession made by the accused. The 
explanation furnished by the accused 
regarding the blood-stains on hi 
clothes and the blood-stained knife in 
his hand is not at all convincing and 
ri been rightly rejected by the High 

ourt. 


15. The view taken by the 
trial court in acquitting the accused 
in the face of the above evidence was, 
in our opinion, clearly unreasonable 
and the High Court was fully justi- 
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fied in reversing the judgment of the 
trial court. 
16. We find no force in the. 
appeal and the same is dismissed. 
Appeal dismissed. 
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Index Note: — (A) Criminal P. C. 
(1898), S. 421—Summary dismissal of 
appeal raising arguable points is un- 
justifiable. Decision of Gujarat H. C- 
Reversed. 

Brief Note: — (A) Appeal rais- 
ing arguable points cannot be dis- 
missed in limine with the only word 
“dismissed” (Case Law discussed). 

: (Para 7) 
_ The right of appeal conferred by 
S. 410 read with S. 418 entitles the 
appellants to question the conclusions 
of the trial court both on matters of 
fact and of law. They have a right 
to ask for a reappraisal of the entire 
evidence and to challenge the ap- 
praisal of the evidence by the trial 
court and its conclusions based there- 
on. No doubt S. 421 empowers the 
appellate Court to dismiss appeal 
summarily but such an order can be 
passed only if the Court considers 
thet there is no sufficient ground for 
interference. This conclusion has to 
be arrived at judicially after a scru- 
tiny of the petition of appeal and 
impugned order, 
(Para 7) 


Even when the trial court has 
recorded a well reasoned judgment 
the appellate court must deal with 
all the points and record its reasons 
for agreeing with conclusions of trial 
court. (Para 12) 
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Ram Narain 
* The Judgment of the Court was 
delivered by 

DUA, J.— In this appeal by spe- 
acial leave the short question requir- 
‘ing determination is whether the High 
Court of Gujarat was justified in 
dismissing in limine with one word 
“dismissed” the appellants’ appeal 
against their conviction by the Ses- 
sions Judge, Jamnagar for offences 
under S. 420 read with Ss. 511 and 
34, LP.C. and under S. 474 read with 
S. 34, Indian Penal Code. 

2. Both the appellants were 
charged on five counts in the court of 
the Sessions Judge relating to offen- 
ces inter alia, of forging railway 
receipts purporting to be valuable 
security, being in possession of forged 
receipts knowing them to be forged 
and of dishonestly and fraudulent- 
ly using the forged receipts as 
genuine knowing them to be for- 
ged, in furtherance of the com- 
mon intention of cheating the Indian 
Railways or attempting to cheat them. 

3. The points which arose for 
determination in the trial court as 
stated in its judgment were: 


it 


1 


of 
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"(1) Whether the prosecution has 
proved that on or about 7-8-71 at 
Jamnagar accused no. 1 Mustaq Ah- 
med Mohamed Hussein and accused 
no. 2 Mukhtar Hussein Ali Hussein 
Sayed in furtherance of common inten- 
tion of both to cheat the Indian Railway 
by using forged railway receipts 
actually forged three railway receipts 
marked 6/A, 6/B and 6/C purporting 
to be valuable security and thereby 
committed an offence punishable 
under Section 467 read with S. 34, 
LP. Code? 

(2) Whether the prosecution has 
proved that on or before 7-8-71 said 
accused nos. 1 and 2 in furtherance 
of the common intention of both to 
cheat Indian Railway forged railway 
receipts marked 6/A, 6/B and 6/C in- 
tending that they shall be used for 
the purpose of cheating thereby com- 
mitted the offence punishable under 
Section 468 read with Section 34 of 
the Indian Penal Code? ' 

(3) Whether the prosecution has 
proved that said accused nos. 1 and 
2 onor about 7-8-71 in furtherance of 
common intention of both to cheat 
Indian Railway fraudulently or dis- 
honestly used as genuine the three 
railway receipts marked 6/A, 6/B and 
6/C which they knew or had reason 
to believe at the time they used them 
to be the forged documents and there- 
by committed the offence under Sec= 
tion 471 read with Section 34, LP.C.? 

(4) Whether the prosecution has 
proved that on or about 7-8-71 both 
the said accused nos. 1 and 2 were in 
possession of the forged railway re- 
ceipts purporting tobe valuable secu- 
rity knowing the same to be forged 
and intending that the same shall be 
fraudulently used as genuine docu- 
ments and thereby committed an of- 
fence punishable under S. 474 read 
with Section 34, I. P. Code? 


(5) Whether the prosecution has 
proved that on or about 7-8-71 accused 
nos. 1 and 2 were at Jamnagar and 
in furtherance of common intention 
of bothofthem tocheat Indian Rail- 
way attempted to cheat Western Rail- 
way by dishonestly inducing the rail- 
way employees, ie, the goods clerk 
at Jamnagar railway station to deliver 
them Coal Wagons in question and 
thereby committed the offence punish- 
able under S. 420 read with S. 34 
and S. 511 of the Indian Penal Code?" 
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4, On points nos. 1 to 3 the 
decision of the trial court went in 
favour of the appellants and against 
the prosecution but on points nos. 4 
and 5 the appellants were held guilty 
and convicted. They were sentenced 
under S. 420 read with Ss. 511 and 
34, I.P.C to rigorous imprisonment 
for three years and a fine of Rupees 
1,000/- with further rigorous impri- 
sonment for nine months in case of 
default in payment of fine. A simi- 
lar sentence was imposed on each one 
of them for the offence under Sec- 
tions 474/34, I.P.C. Both the sentences 
were ordered to run concurrently. It 
appears from the judgment of the 
trial court which covers about forty 
pages of exhaustive discussion on the 
points raised that a large number of 
witnesses were examined at the trial 
and the court entertained considera- 
ble doubt with respect to the prose- 
cution story on several aspects of the 
various charges framed against the 


appellants. 

5. On appeal in the High 
Court the appellants challenged all 
the adverse findings of the trial Court 
as they were entitled to do under 
Section 410 read with Section 418, 
Cr. P.C. and assailed the appraisal 
and, evaluation of the evidence of the 
prosecution witnesses by that court. 
More than 20 grounds were taken in 
the memorandum of appeal in which 
the testimony of the various eye-~ 
witnesses was criticised and the ap- 
proach of the learned Sessions Judge 
in this respect assailed. As already 
pointed out, the High Court dismiss- 
ed the appeal in limine with one 
word “dismissed” without indicating 
whether it also endorsed the line of 
reasoning and approach of the trial 
court in evaluating the testimony of 
the various witnesses and its manner 
of dealing with the arguments ad- 
vanced by the prosecution and the 
defence. 

6. In this Court it was seri- 
ously contended on behalf of the ap- 
pellants that the High Court had 
gravely erred in summarily dismiss- 
ing the appeal in limine without dis- 
closing even broadly its reasons for 
rejecting the various grounds of attack 
against the appraisal of the prosecu~ 
tiom evidence by the trial court. This 
acsording to the appellants learned 
counsel, is against the consistent and 
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uniform view expressed by this 
Court that in arguable cases the High 
Court, while dismissing the appeal, 
broadly indicate its reasons in sup- 
port of its conclusions, The judgment 
of the High Court has, in this case, 
resulted in failure of justice to the 
oo aaan prejudice, said the coun- 
se 


7. fn our view, the appellants’ 
grievance is well founded. The right 
of appeal conferred by S. 410 read 
with S. 418, Cr.P.C. entitled the ap- 
pellants to question the conclusions 
of the trial court both on matters of 
fact and of law. They had a right to 
ask for a review of the entire evi- 
dence and to challenge the appraisal 
of the evidence by the trial court and 
its conclusions based on such apprai-, 
sal. Section 421, Cr.P.C. no doubt em- 
powers the appellate court to dismiss 
the appeal summarily but before do- 
ing soitis bound to peruse with care 
and attention the petition of appeal 
and the copy of the judgment or order 
appealed against. The order of sum- 
mary dismissal can be passed only if 
the court considers. that there is no 
sufficient ground for interference. 
This conclusion has to be arrived atf 
judicially after a proper scrutiny of 
the petition of the appeal and the im- 
pugned judgment or order. In U. J. S. 
Chopra v. State of Bombay, (1955) 2 - 
SCR 94=(AIR 1955 SC 
wati J., speaking for the majority ex- — 
pressed the view that the hearing. 
under S. 421 is intended for the pura 
pose of determining whether a prima 
facie case for the appellate court’s 
interference is made out. The whole 
purpose of the hearing accorded to 
the appellant or his counsel, even 
after calling for the record of the case, 
under this section, is to determine 
whether there is a prima facie case for 
the appellate court’s interference and 
itis not within that court’s province 
at that stage to fully consider the evi~ 
dence on the record and hear argu- 
ments with a view to determine whe- 
ther the conviction could be sustained 
or the sentence passed could be re- 
duced. No doubt the question directly 
arising in that case was somewhat dif- 
ferent but the observations with res- 
pect to the purpose of the hearing 
under S. 421,Cr.P.C. would be equally 
applicable tothe consideration of the 
present controversy. Ifsuch be the real 
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purpose of hearing contemplated | by 
S. 421, then, the power of dismissing 
appeals in limine should, in our view, 
‘be exercised sparingly and with judi- 
cious caution so that no case raising 
arguable points, whether of law or of 
fact requiring re-appraisal of evidence 
goes without requisite scrutiny. The 
requirement of recording reasons for 
summary dismissal, however concise, 
serves to ensure proper functioning of 
the judicial process. Reasons are, 
therefore, advisedly required by the 
decisions of this Court to be given for 
rejecting an appeal summarily under 
Section 421, Cr. P. C. Similar view was 
taken by the Allahabad High Court as 
far back as1886in Queen Empress v. 
“Ram Narain, (1886) ILR 8 All 514. 
‘Although that was a case in which the 
tappeal had been dismissed by the Ses- 


sions Judge, the considerations prevail-: 


‘ing in such a case may equally well 


apply to cases where the High Court: 
-dismisses an appeal in limine for the-- 


reason, inter alia, that this Court, may, 
‘when approached by the aggrieved 
party; to exercise its power under 
“Article 136 of the Constitution, have 
“the benefit of the views of the High 
“Court. With speaking orders. justice is 
‘also seen to be done. .. f 

‘8, Turning now to the deci- 
sions directly dealing with the point 
raised by the appellants, this Court has 
consistently and uniformly held that 
fin cases raising arguable points the 
‘High Court would be well-advised to 
make speaking orders indicating their 
reasons, however concise, inducing 
them to dismiss the appeals in limine. 
The learned counsel on behalf of the 
State, Mrs. Urmila Kapur, without 
disputing that where arguable and 
substantial questions of fact or law are 
‘raised in appeal the High Court is, 
‘according to the decisions of this 
‘Court, expected to write a speaking 
order, however brief, dealing with 
and disposing of the points canvassed 
before it, submitted that in the pre- 
sent case there were no arguable or 
substantial points involved and, there- 


fore, the High Court was justified in 


dismissing the appeal in limine with- 
out indicating its reasons therefor. She, 
however, referred us specifically to 
an unreported decision of this Court 
in Mohammad Ayub Abbas Raut v. 
State of Maharashtra, Criminal Ap- 
peal No. 145 of 1961 D/- 25-3-1963 


(SC). According to the learned coun- 
sel, this decision has not been noticed 
by this Court in its later decisions dis- 
approving the dismissal in limine by 
the High Courts of appeals from judg- 
ments of learned Sessions Judges. This 
argument, on first impression, appear- 
ed to suggest that the learned counsel 
wanted us to re-examine the nume- 
rous decisions of this Court uniformly 
disapproving the practice, prevailing 
in some High Courts, of too readily 
dismissing in limine, with one word 
“dismissed”, appeals from the Sessions 
Courts even where arguable points of 
fact or law are apparent on the face 
of the impugned judgment or order. 
Mrs. Kapur, however, soon clarified her 
position by submitting that she only 
wanted to contend that in the present 
case this Court should not interfere 
with the High Cour’s judgment as 
there were no arguable or substantial 
points involved in the appeal and 
Mohd. Ayub (supra) was only cited as 
a precedent to support this contention. 


- According to her the judgment of the 


trial court is detailed and well consi- 
dered, sound reasons having been 
given in support of its conclusions: it 


‘was accordingly unnecessary for the 
‘High Court to specifically deal with 


the various points raised in the peti- 
tion of appeal and to record its rea- 
sons for rejecting various grounds of 
challenge canvassed before it. 


9, In our view, Mohd. Ayub 
Abbas Raut, Criminal Appeal No. 145 
of 1961 D/- 25-3-1963 (SC) (supra) 
does not in any way cast a doubt on 
the soundness of the various reasons 
which have consistently prevailed 
with this Court firmly disapproving 
dismissal in limine with one word 
“dismissed” of appeals before the High 
Courts from the judgments of Ses- 
sions Courts which raised arguable 
points of fact or law. The view expres- 
sed in earlier decisions was not dis- 
sented from. Indeed no reference was 
made to them. On the contrary it was 
observed that on the findings of the 
trial court not considered erroneous 
by the High Court the latter was justi- 
fied in dismissing the appeal in limine 
as it had full power to do so in exer- 
cise of its discretion under Section 421, 
Cr.P.C. That the High Court has 
power to dismiss in limine has always 
been accepted by this Court. What this 
Court has consistently and uniformly 
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faid down is that where arguable 
points of facts or law are raised then 
the High Court would be well advised 
to indicate its reasons for dismissing 
the appeal in limine. This view is now 
firmly established and there has never 
been any dissent. No doubt, even now 
we come across stray cases from some 
High Courts in which, either in ignor- 
ance of the legal position firmly settl- 
ed by this Court in a string of autho- 
rities, or erroneously thinking that 
there is no arguable point of fact or 
law involved in an appeal under 
Section 410, Cr.P.C. from the judg- 
ment of Sessions Court, actually and 
prima facie raising arguable points on 
the question of appreciation of evi- 
dence, appeals are dismissed in limine 
with one word “dismissed” without 
indicating its reasons. It is because of 
such cases that we consider it neces- 
sary once again to refer to some of 
the decisions of this Court in which 
the legal position has been declared 
and restated. 


10. In Mushtak Hussein v. The 
State of Bombay, 1953 SCR 809 = 
(AIR 1953 SC 282) Mahajan J., (as he 
then was) observed: 


. “With great respect we are how- 
ever constrained to observe that it 
was not right for the High Court to 
have dismissed the appeal preferred 
by the appellant to that court sum- 
marily, as it certainly raised some 
arguable points which required con- 
sideration though we have not thought 
it fit to deal with all of them. In 
eases which prima facie raise no argu- 
able issue that course is, of. course, 
justified, but this court would appre- 
ciate it if in arguable cases the sum- 
mary rejection order gives some indica- 
tion of the views of the High Court on 
the points raised. Without the opinion 
of the High Court on such points in 
special leave petitions under Art. 136 
of the Constitution this Court some- 
times feels embarrassed if it has to 
deal with those matters without the 
benefit of that opinion.” 


11. 
of Rajasthan, Criminal Appeal No. 38 
of 1969, D/- 17-9-1969 (SC) Bhargava 


and Hegde JJ., sent the case 
back for re-decision as the ap- 
peal had been dismissed sum- 


marily. The same Bench in Vishwa- 
nath Shankar Beldar v. The State 


In Bhagat Singh v. State . 


State of Gujarat (Dua J) A. IL RB. 


of Maharashtra, Criminal . Appeal: 
No. 95 of 1969 D/- 18-9-1969 (SC) 
adopted a similar course. The 
view expressed in Mushtak Hus- 
sein (supra) was reiterated in K. K. 
Jain v. State of Maharashtra, AIR 
1973 SC 243. In Jiwan Prakash v. 
State of Maharashtra, AIR 1973 SC 
278 this Court had drawn the atten- 
tion of the High Courts to as many 
as 13 cases in which this Court’ had 
consistently sent the matters back for 
re-hearing. In Shaikh Mohd. Ali v. 
State of Maharashtra, (1972) 2 SCG 
784=(AIR 1973 SC 43) Shelat J.; 
speaking for the Court again empha~ 
sised that a High Court would not be 
justified in dismissing summarily and 
without a speaking order an appeal 
raising arguable questions either fac~« 
tual or legal. Reference in this deci- 
sion was made to Mushtak Hussein 
1953 SCR 809=(AIR 1953 SC 282): 
(supra) and Jiwan Prakash, AIR 1973 
SC 278 (supra). Since then on several. 
occasions again this Court has reaffirms. 
ed this view. The most recent decision’ 
in which this Court felt constrained’ 
to remand the case to the High Court? 
for a fresh decision is Rajendrapaul; 
Ramasaran Dass Sharma v. The State’ 
of Maharashtra, Criminal Appeal Nox.) 
264 of 1972 D/- 23-2-1973 = (report 
ed in AIR 1973 SC 1180). In that deci+? 
sion various aspects have again been, 
considered to impress upon the High 
Court the inexpediency and impro- 
priety of disposing of with one word? 
“dismissed” the appeals before itt 
which raise arguable points. 3 










judgment, then, even though arguable 
points on the question of credibility) 
of witnesses are raised, it is unneces- 
sary for the Court of appeal to deal 
with all these points and record its 
own reasons for agreeing with the 
conclusions of the trial court, is un: 
acceptable. The right of appeal con 
ferred on a convicted person gives 
him a right to challenge the reason- 
ing and finding on the appraisal of 
evidence both oral and documentary 
by the trial court and unless the 
challenge can be held to be prima 
facie unimpressive and unarguable the 
High Court would be well advised to 
go into the points canvassed and 
record its reasons. Such a course 
would be in accord with the statutony 
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intendment, and also of assistance to 
this Court in more satisfactorily deal- 
ing with appeals under Art. 136 of 
the Constitution. 


` 13. The judgment of the triat 
sourt in the present case clearly shows 
#hat in order to arrive at a safe con- 
clusion the entire evidence on — the 
record has to be closely scrutinised. 


The trial court devoted several pages. 


for the purpose of proper appraisal of 
the evidence, discarding some of the 
contentions of the prosecuting counsel, 
as unsupportable on the material _ on 
the record. That court also noticed 
some discrepancies in the evidence of 
some of the witnesses for the prosecu- 
tion, considered themto be minor and, 
therefore, immaterial. It further found 
defects in the working of the Railways 
as regards the movement of goods 
wagons and, according to the trial 
court, had there been a proper system 
of checking and tallying at the re- 


evant railway stations, what has un=. 
fortunately happened in the present ` 


_ ease would perhaps have been avoided. 
-On appraisal of the evidence, the of- 
“fences under Sections 467 and 468, 
LP.C. were held not proved, there 
“being no reliable evidence on those 
; points. Again, on the actual fraudulent 
“or dishonest use of forged documents 
also the trial court felt that the pro- 
»Secution evidence fell short of the 

main ingredients and only an attempt 

‘had been made by the accused persons 

‘fo use the forged documents with the 


“fesult that they were acquitted of- 


the charge under S. 471, LP.C. The 
rial court also seems to have taken 
‘into account the suspicious conduct of 
the appellants in coming to the con- 
clusion about their guilt under S. 420, 
LP.C. read with Ss. 415/34, LPC and 
under Ss. 474/34, LP.C. This discus- 
‘sion clearly shows that the appellants 
were not unjustified in claiming to 
have the evidence on the record re- 
examined by the High Court for 
coming to its own conclusions, of 
course, after considering the views of 
the trial court and giving due weight 
to that court’s reasoning and conclu- 
sion. Recording of reasons by the 
High Court for its conclusion on all 
the relevant aspects was thus neces- 
sary. because even the trial court had 
not completely and unreservedly 
accepted the evidence led by the pro- 
secution and the charges pressed 
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against the appellant. The points 
raised as disclosed in tke petition of 
appeal could by no means be said to 
be unərguable. Without expressing 
any opinion on the merits of the case, 
we are constrained to allow this ap- 
peal and send the case back to the 
High Court for a fresh decision in the 
light of the observations made above. 
Had the High Court recorded its rea- 
sons in support of the order dismiss- 
ing the appeal perhaps this remand 
could have been avoided and the ap- 
pellants saved the further delay in 
the final disposal of their appeal by 
the High Court. The appeal is accord- 
ingly allowed and the case sent back 
for a fresh decision. 

Case remanded. 
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plain words of a section. But it is use- 
ful in finding out the intention of the 
Legislature. (Para 29) 

Index Note: — (B) Interpretation 
of Statutes — Welfare legislation — 
Beneficent rule of construction — 
Duty of Courts. 

Brief Note: — (B) In construing 
tħe provision of a welfare legislation. 


CQ/DQ/B119/73/SSG 





AIR 1973 


1228 S. C. Workmen of F. T. & R. Co. v. The Management 


courts should adopt beneficent rule of 
construction. As far as reasonably pos- 
sible construction furthering the policy 
and object of the Act and more bene- 
ficial to the employees has to be pre- 
ferred. Act intended to improve and 
safeguard the service conditions of an 
employee should be liberally inter- 
preted according to its plain words 
and without doing violence to the lan- 
guage used by the Legislature, bear- 
ing in mind the principles laid by the 
Supreme Court. (Para 31) 

Index Note: —= (C) Industrial Dis- 
putes Act (1947), S. 11-A (as inserted 
in 1971) — Scope — Powers of Labour 
Court or Tribunal to interfere with 
dismissal—Nature. 

Brief Note: — (C) Even where the 
dismissal of a workman by an em- 
ployer on ground of misconduct is pre- 
-ceded by a proper and valid domestic 
enquiry, S. 11-A now empowers the 
Labour Court or Tribunal to reap- 
praise the evidence and examine the 
correctness of the finding thereat. Sec- 
tion 11-A further empowers it to inter- 
fere with the punishment and alter 
. the same. (Paras 32, 36, 37, 38, 45) 

The mere fact that no enquiry or 
defective enquiry has been held by 
the employer does not by itself render 
the dismissal of workman illegal. The 
right of the employer to adduce evi- 


dence justifying his action for the first - 


time in such a case is not taken away 
by the proviso to S. 11-A. Legal posi- 
tion as existing prior to coming into 
force of S. 11-A and changes effected 
thereby explained. (Paras 30, 32, 33, 
34, 36, 37, 41, 42, 44, 
45, 46, 47, 48, 58) 
Index Note: — (D) Industrial Dis- 
putes Act (1947), S. 11-A (as inserted 
in 1971) — Operation of section, whe- 
ther retrospective or prospective. 


Brief Note: — (D) Section 11-A is 
prospective in its operation. That is, 
it applies only to disputes referred for 
adjudication on or after the date of 
its coming into force (15-12-1971). 
Proviso to S. 11-A uses the expres- 
sion “in any proceeding under the 
section”. (Paras 53, 58) 
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The Judgment of the Court was 
delivered by ; 

VAIDIALINGAM, J.u-— In these 
appeals, by special leave, two common 
questions arise for consideration: 


+ (1) Proper interpretation of S.114 
of the Industrial Disputes Act; and 


(2) Whether the above section ap- 
plies toindustrial disputes which have 
already been referred to for adjudica- 
tion and were pending as on 15-12- 
1971. i r 
_ 2 Section 11A,was incorpora- 


ry 


' ted in the Industrial Disputes Act, 


1947 (hereinafter referred to as the 


| Act) by Section 3 of the Industrial 


Disputes (Amendment) Act, 1971 (here~ 
inafter referred to as the Amendment 
Act). The Amendment Act passed by 


' Parliament, received the assent of the 
' President on December 8, 1971. Sub- 


1 


section (2) of Section 1 provided for its 
coming into force on such date as the 
Central Government by notification in 
the official gazette appoints. The Cen- 
tral Government by notification No. 
F. S. 110-18/- 1/71-LR, I dated 14-12- 
1971 appointed the 15th day of De- 
cember, 1971, as the date on which 
the said Act would come into force. 
Accordingly, the Amendment Act came 
into force with effect from December 
15, 1971. The Amendment Act intro~ 
duced various amendments to the Act. 
In particular by Section 3, it inserted 
the new Section 11A in the Act. The 
new Section 11-A so inserted runs as 
follows: 


“11-A. Powers of Labour Courts, 
Tribunals and National ‘Tribunals to 
give appropriate relief in case of dis- 
charge or dismissal of workmen— 
Where an industrial dispute relat- 
ing to the discharge or dismissal 
of a workman has been referr- 
ed to a Labour Court, Tribunal or 
National Tribunal for adjudication and 


Dadachanjli :missal or 


y 


in the course of the adjudication pro- 

ceedings, the Labour Court, bunal 

or National Tribunal, as the case may, 

be, is satisfied that the order of dis 

discharge was not justified; 

«it may, by its award, set aside the 
order of discharge or dismissal and 
direct reinstatement of the workmen 
on such terms and conditions, if any, 
as it thinks fit, or give such other 
relief to the workmen including the 
award of any lesser punishment in 
lieu of discharge or dismissal as the 
circumstances of the case may require: 
Provided that in any proceeding under 
this section the Labour Court, Tri- 
bunal or National Tribunal, as the 
case may be, shall rely only on the 
materials on record and shall not take 
any fresh evidence in relation to the 
matter.” ` 


3. Regarding Section 11A, in 
the Statement of Objects and Reasons 
it is stated as follows:— 


“In Indian Iron and Steel Co. Ltd. 
v. Their Workmen, (AIR 1958 S.C. 130 
at p. 138), the Supreme Court, while 
considering the Tribunal’s power to 
interfere with the management’s deci- 
sion to dismiss, discharge or terminate 
the services of a workman, has observ- 
ed that in case of dismissal on. mis- 
conduct, the Tribunal does not act as 
a court of appeal and substitute its 
own judgment for that ofthe manage- 
ment and that the Tribunal will inter- 
fere only when there is want of good 
faith, victimisation, unfair labour pra- 
oe ete. on the part of the manage- 
ment. 


The International Labour Organi- 
sation, in its recommendation (No, 119} 
concerning termination of employ- 
ment at the initiative of the employer, 
adopted in June 1963, has recommend- 
ed that a worker aggrieved by the 
termination of his employment should 
be entitled to appeal against the ter- 
mination among others, to a neutral 
body such as an arbitrator, a court, 
an arbitration committee or a similar 
body and that the neutral body con- 
cerned should be empowered to exa- 
mine the reasons given in the termi- 
nation of employment and the other 
circumstances relating to the case and 
to render a decision on the justifica- 
tion of the termination. The Inter- 
national Labour Organization has fur- 
ther recommended that the neutral 
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body should be empowered (if- it finds 
that the termination of employment 
was unjustified) to order that the 
worker concerned unless reinstated 
with unpaid wages, should be paid 
adequate compensation or afforded 
some other relief. 

In accordance with these recom= 
mendations, it is considered that the 
Tribunal’s power in an adjudication 
proceeding relating to discharge or 
dismissal of a workman should not be 
limited and that the Tribunal should 
have the power in cases wherever 
necessary. to set aside the order of 
discharge or dismissal and direct rein- 
statement of the workman on such 
terms and -conditions—if any, as it 
thinks fit or give such other reliefs to 
the workman including the award of 
any lesser punishment in lieu of dis- 
charge or dismissal as the circum- 
stances of the case may require. For 
this purpose, a new S. 11A is propos- 
ed to be inserted in the Industrial Dis= 
putes Act, 1947......” 


There is no controversy that in all the 


four appeals, the reference had been. 


made long before the date of coming 
into force of Section 11A and the 
Industrial Disputes were pending ad- 
judication at the hands of the con- 
cerned authorities on 15-12-1971. In 
respect of such disputes the concern- 
ed Labour Court or Tribunal had to 
consider the question whether S. 114A 
applies to those proceedings and also 
the further question as to the powers 
to be exercised by them in respect of 
such disputes. On behalf of the com- 
panies, it appears to have been urged 
that the section does not apply to the 
disputes which had already been 
referred to for adjudication and that 
the management had a right to adduce 
evidence to justify the action taken 
against the workmen even though no 
enquiry had been held before the 
order of discharge or dismissal had 
been passed and also in cases where 
the enquiry held is found to be defec- 
tive. This claim was resisted on behalf 
of the Labour on the ground that the 
section applies to all proceedings which 
were pending as on 15-12-1971 and 
that the management, if it had not 
held any enquiry or if the enquiry 
conducted by it was found to be defec- 
tive, has no right to adduce evidence 
before the authority to justify its ac- 
tion. Different views have been ex- 


pressed by the Tribunals concerned as 
will be seen from what is stated þe- 


low: ~ 
In Civil Appeal No. 1461 of 1972, 


the Reference (LT.) No. 307 of 1968 . 


related to the question of reinstate~ 
ment of a number of workmen, who 
had been dismissed. The Industrial 
Tribunal, Maharashtra, Bombay consi 
dered the question whether Sec« 
tion 11A applies to the reference, 
which had been made as early as 12th 
August, 1968. The Industrial Tribunal 
by its order dated April 21, 1972, has 
held that the restrictions imposed 
uponthe powers ofthe Labour Court 
or Tribunal tointerfere with orders of 
dismissal passed by the management, 
have been removed by Section 11A, 
which has the effect of affecting the 
substantive part of the law of master 
and servant and, therefore, the said 
section has no retrospective effect. The 
Tribunal has held that the concerned 
reference will have to be disposed of 
as though Section 11A was not in thé 


statute. The workmen have come up . 


in appeal. , gh 4 
_ 4. — Civil Appeal No. 1995 of 
1972 arises outofthe order dated 28- 
6-1972 of the Fifth Labour Court at 
Bombay in Reference (1.D.A.) No. 268 
“of 1970. The Labour Court has held 
that Section 11A applies even to 

proceedings pending adjudication as 
on 15-12-1971, as it only deals with 
matters of procedure. The said Court 


has further held that the new section | 
makes it clear that there must be. a- 
proper enquiry by an employer before-, 


dismissing or discharging a workman 


and that if no enquiry has been held 


-or if the enquiry held is found tobe 


defective, there is no option but to 
reinstate the employee. In this view, 
the Labour Court has further held 
that an employer under those circum- 
stances has no right to adduce evi~ 
dence in the adjudication proceedings 
to justify his action. In Civil Appeal 





No. 1996 of 1972 (arising out of refer- — 


ence (1.D.A.) No. 207 of 1970) and in 
Civil Appeal No. 2386 of 1972 (arising 
out of Reference (LD.A.) No. 213 of 
1970), the same Labour Court has ex- 
pressed similar views in its orders 
dated June 27, 1972. Against all these 
three orders the company has filed ap- 
peals. 

5. The management and the 
workmen concerned in certain other 
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disputes have also intervened in these 
appeals and they have placed before 
us copies of the orders passed by 
other authorities. It will be useful to 
refer to the views expressed by some 
of those authorities. In Reference 
(I.D.A.) No. 79 of 1971, the Second 
Labour Court in its order dated April 
13, 1972 has held as follows: ` 

Section 11A gives power to the 
Labour Court to scrutinise domestic 
enquiries similar to that of an appel- 
late Court. The said section comes in- 
to play only after the court has come 
to a conclusion that the enquiry held 
by an employer was proper. Both par- 
ties have still a right to adduce evi- 
dence to prove the legality or other- 
wise of the domestic enquiry. Even. if 
no enquiry has been held by an em- 
ployer or if the enquiry is held to be 
defective, reinstatement cannot be 
ordered straightway as urged by the 
labour. On the other hand, an em- 
ployer has got a right to adduce evi- 
dence to justify the action taken by 
him. But S. 11A deals only with pro- 
cedural matters and, therefore, it 
operates retrospectively. 


6. Similarly in Reference 
(.D.A.) No. 41 of 1966, the First 
Labour Court Bombay in its order 
dated January 3, 1973, has held that 
the section is retrospective in its 
Operation and that the employer has 
got a right to lead evidence before 
the Labour Court, if the domestic en- 
quiry has not been held or is found 
to be defective. . 

7. From what is stated above, 
it is clear that there is a very wide 
divergence of views expressed by the 
various authorities, both regarding 
the applicability of the section to 

- pending proceedings as well as the 
interpretation to be placed on the said 
section. 


8. We will first take up the 
question regarding the proper interpre- 
tation to be placed on Section 11A. 
The contentions of Mr. Deshmukh, 
learned counsel, who advanced the 
main arguments in this regard on be- 
half of the workmen are as follows: 


Originally limitations had been 
placed by judicial decisions in respect 
of the jurisdiction of the Labour Tri- 
bunals when considering the action of 
an employer in the matter of dis- 
charge or dismissal of a workman. If 
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a domestic enquiry had been held by 
an employer on the basis of which a 
workman is dismissed or discharged, 
the Labour Courts can interfere with 
the decision of the management only 
if the domestic enquiry is vitiated by 
the circumstances mentioned by this 
Court in 1958 SCR 667=AIR 1958 SC 
130. Once the Tribunals hold that the 
domestic enquiry has been conducted’ 
properly and the action of an em-~ 
ployer is bona fide and the conclu= 
sions arrived at therein are plausible, 
they had no jurisdiction to substitute 
their own judgment. In cases where 
the misconduct is found to be proved 
by a valid and proper domestic en= . 
quiry, the Tribunal had no power to 
alter the punishment imposed by an 
employer. Even in cases where the 
domestic enquiry is held to be defec- 
tive or even if no domestic enquiry 
had been conducted by an employer 
before passing an order of termination 
or discharge, the employer was given 
an opportunity to adduce evidence þe- 
fore the Tribunal to justify his ac- 
tion. Once the Tribunal accepts that 
evidence and holds that the miscon-= 
duct is proved, it had no power to in- 
terfere with the discretion of the 
management regarding the quantum: 
of puni ent. 


€ 9, The above position has been 
completely changed by Section 11A. lf 
is now obligatory on an employer to 
hold a proper domestic enquiry in 
which all material evidence will have 
to be adduced. When a dispute is 
referred for adjudication and it is 
found that the domestic enquiry con- 
ducted by the management is defec- 
tive or if it is found that no domes- 
tic enquiry at all had been conducted, 
the order of discharge or termination 
passed by the employer becomes, 
without anything more, unjustified 
and the Labour Tribunals have no op< 
tion but to direct the reinstatement of 
the workman concerned, as his dis- 
charge or dismissal is illegal. Even 
in cases where a domestic enquiry 
has been held and finding of miscon- 
duct recorded, the Labour Tribunals 
have now full power and jurisdiction 
to re-appraise the evidence and to satis- 
fy themselves whether the evidence 
justifies the finding of misconduct. 
Even if the enquiry proceedings are 
held to be proper and the finding of 
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goisconduct is also.“accepted, the Tri- 
bunal has now power to consider whe- 
ther, the punishment of dismissal or 
discharge was necessary for the type 
of misconduct of which the workman 
‘is found guilty. In-such circumstan- 
ces, the Tribunal can also give any 
other relief to the workman, includ- 
ing the imposing of a lesser punish- 
ment. In cases where an employer 


had not conducted any enquiry or- 


when the enquiry conducted by him 


is held to be defective, the employer 
will not be given any opportunity to- 
adduce evidence before the Labour. 


Tribunal for justifying his action. 
Various decisions of this court have 
emphasised that there is an obligation 
on the part of an employer to hold a 
proper enquiry before dismissing or 
discharging a workman. And it has 
also been stated that the enquiry 
should conform to certain well defin- 
ed principles and that it should not 


be an empty formality. If the manage-. 


ment being fully aware of this posi- 
tion in law, does not conduct an en- 
quiry or conducts a defective enquiry, 


the order passed by it is illegal and; 


it cannot take advantage of such 
illegality or wrong committed by 
it and seek a further opportunity be~ 
fore the Tribunal of adducing evi- 
dence for the first time. Generally, 


the Standing Orders also provide for - 


the conduct of an enquiry before im- 
posing a punishment. The Standing 
Orders have been held to be statutory 
terms of conditions of service. If an 
employer does not conform to the pro- 
visions of the Standing Orders, he 
commits an illegality and an order 
passed, which is illegal, has only to 
be straightway set aside by the Tri= 
bunal. Decisions of this Court, while 
recognising that an opportunity has to 
be given toan employer to adduce evi- 
dence before the Tribunal for the first 
time, have not given due importance 
to the effect of a breach of a statutory 
obligation committed by an employer 
in not conducting a proper and valid 
enquiry as per the Standing Orders. 
This anomaly has now been removed 
by the legislature. 


10. The above is the Tine of 
argument adopted by Mr. Deshmukh. 
He referred us to certain decisions of 
. this Court in support of his conten- 
tions that the opportunity that was so 
far directed to be given to an em- 


«ployer an opportunity-:to -adduce' evis 


ployer to adduce evidence for the first 
time before the Tribunal was not by 
way of recognising a right in an em- 
ployer but really for the benefit of 
the workman, who will otherwise be . 
jeopardised by a further enquiry be- 
ing conducted by the employer after 
filling upthe lacunae that are found 
in the original enquiry. He pointed out 
that when the Tribunals have now 
been clothed with full power to re-ap- 
_.praise the evidence adduced in -the; 


-domestice enquiry, which an employer. 
zis under obligation to conduct, + andi; 


when they . have been: clothed: with! 
powers to hold as ‘unjustified an order’ 
of termination because of the enquiry; 
, proceeding - being defective- or ont the, 


«ground that no enquiry at all ‘was’ 
> conducted, the .basis for giving an ems 


Fi 


-dence :before:.the Tribunal. no longer 
survives., Mr.. Deshmukh was prepared’ 
. to accept that even now it-is .open to, 
- the parties to.adduce evidence before 
_ the Tribunal, ¿strictly limited * to<.:the, 
` validity or otherwise of:a:domesti¢c ens, 
-quiry conducted’by; an “employer, Thè 

counselrelied -very "heavily:om4- the 

proviso to Section;11A in-support-of 


. his contention -that-it-is obligatory now 


-for an employer. to conduct*a proper 
‘and valid enquiry, before, “passing + an 
order of dismissal or, discharge., ae 

ve ML 4The*’above - contentions™ of 
‘Mr. Deshmukh have been’ adopted, by 
Miss Indira Jai: Singh, Mr. Madan 
Mohan and Mr. Bhandare, counsel ap~+ 
pearing for certain: other” workmen: 
Mr. Bhandare; ‘however, was prepared 
to take a slightly’ ::different `, stand 
regarding the proviso to S. 11A. Ac+ 
cording to him,only such evidence; 
which could and should have been 
produced by the parties in the domes-~ 
tic enquiry, is not allowed to be ad=- 
duced before the Tribunal. 


12. Mr. Damania, learned coun- 
sel, who advanced the leading argu- 
ments on behalf of the employers 
broadly contended as follows: “ 


The restrictions imposed upon the 
furisdiction exercised by the Labour 
Tribunals in respect of disputes aris- 
ing out of orders passed by way of 
dismissal or discharge, as laid down 
by this Court in a number of decisions 
over a period of years, have not been 
altered by the new section. The right 
of an employer to manage his affairs 
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in his own way, provided he does not 
act arbitrarily, is kept intact. The 
common law relationship of master 
and servant was recognised, except to 
-the extent that it was modified by the 
decision of this Court in 1958 SCR 
667=(AIR 1958 SC 130). An employer is 
expected to hold a domestic enquiry 
before an order of dismissal or termi- 
mation is passed. He is also bound to 
follow, in such cases, the principles of 
natural justice and the procedure laid 
«down by the relevant Standing Orders. 
The Tribunal will not interfere with 
tthe finding recorded by an employer 
in a proper enquiry merely on the 
ground that it would have come to a 
different conclusion. The punishment 
to be meted out was entirely within 
‘the powers and jurisdiction of an em- 
ployer and it was no part of the juris- 
diction of a Tribunal to decide whe- 
ther the said punishment was justified 
except in very rare cases where the 
punishment imposed is so grossly out 
of proportion, so as to suggest victi- 
misation or unfair labour practices. 
‘This was the position vis-a-vis the 
‘management as on 15-12-1971. But 
under Section 11A, after the Tribunal 
holds that the enquiry has been con- 
«ducted properly by an employer and 
that the finding about misconduct is 
«correct, it has jurisdiction to consider 
‘whether the punishment requires 
anodification. If it holds that the 
punishment has to be modified it has 
. power to do so and award a lesser 
punishment. Section 114 comes into 
effect only at the time when the Tri- 
‘bunal considers about the punishment 
to be imposed. While previously the 
Tribunal had no power to interfere 
-with the punishment, it is now clothed 
‘with such a power. This is the only 
‘modification regarding the powers of 
the management that has been intro- 
duced by Section 11A. Neither the 
fact that no enquiry at all has been 
held by an employer nor the circum- 
stances that the enquiry, if any, held, 
is found to be defective, standsin the 
way of an employer adducing evidence 
before the Tribunal for the first time 
to justify his action taken against a 
workman. 


13. Mr. Setalwad, learned coun- 
sel, appearing for Larsen & Toubro 
Ltd. adopted these contentions of Mr. 
Damania. He, however, referred us to 
the provisions of Section 33 ofthe Act. 
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According to him, when the previous 
permission or an ‘approval for dis- 
missing or discharging a workman has 
been obtained under Section 33, the 
Tribunal concerned would have ‘appli- 
ed its mind and satisfied itself at least 
prima facie that the proposed action 
of the employer was justified. Such 
satisfaction may be arrived at on perus- 
al of the records of domestic en- 
quiry, if one had been conducted or 
on the basis of evidence placed be- 
fore the Tribunal by an employer for 
the first time. The said order of dis- 
missal or discharge can nevertheless 
be the subject of an industrial dispute. 
When such dispute is being adjudicat- 
ed by the Tribunal, the records per- 
taining to the proceedings under Sec- 
tion 33 will be relied on by an em- 
ployer as material on record. It will 
lead to an anomaly if it is held that 
the Tribunal can straightway order 
reinstatement merely because no do- 
mestic enquiry has been held or the 
domestic enquiry conducted is defec- 
tive for one reason or other. There- 
fore, he pointed out that the proper 
way of interpreting Section 11A would 
be to hold that it comes into play 
after a Tribunal has held the enquiry 
proceedings conducted by the manage- 
ment to be proper and the finding of 
guilt justified. It is then that the Tri- 
bunal can consider whether the 
punishment imposed is justified. If it 
is of the opinion that the punishment 
is not justified, it can alter the same. 


14. We have broadly indicated 
above the stand taken on behalf of 
the workmen and the employers 
regarding the interpretation of S. 11A. 


15. . Before we proceed to con- 
sider the contents of the section, hav- 
ing due regard to the arguments ad- 
vanced before us, it is necessary to 
indicate the legal position as on 15-12- 
1971 regarding the powers of a Labour 
Court or Tribunal when deciding a 
dispute arising out of dismissal or dis- 
charge of a workman. There are seve- 
ral décisions of this Court, as also of 
the Labour Appellate Tribunal laying 
down the principles in this regard, but 
we will refer only to a few of them. 

16. In its very early decision 
in Buckingham and Carnatic Co. Ltd., 
by its Managing Agents Binny & Co. 
Madras v. Workers of the Company 
represented by the Madras Labour 
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Union and Madras Textile Workers 
Union, 1952 Lab AC 490 the Labour 
Appellate Tribunal held that the deci- 
sion of the Management in relation to 
the charges against the employee will 
not prevail — if 

(a) there is want of bona fides, or 

(b) it is a case of victimisation or 
unfair labour practice or violation of 
the principles of natural justice, or 

(c) there is a basic error of facts 
or, 

(d) there has been a perverse find- 
ing on the materials. 


It was further laid down that an em- 
ployer ought to have the right to de- 
cide what the appropriate punishment 
for a misconduct should be and its 
exercise of the discretion in this 
regard should not be interzered with 
by a Tribunal unless the punishment 
is unjust. In Ram Swarath Sinha, 
Bigha, Muzaffarpur v. Management of 
the Relzund Sugar Co. Lid, Bigha 
Muzaffarpur, 1954 Lab AC 697, the 
Labour Appellate Tribunal has re- 
cognised the right of a management. to 
ask for permission to adduce evidence 
for the first time before the Tribunal 
to justify its action though no domes- 
tic enquiry had been held by it. It 
has been emphasised that the permis- 
sion asked for cannot be thrown out 
in limine on the ground that the 
management had not made any previ- 
ous enquiry into the charge. We may 
say that this decision was in respect 
of a proceeding under Section 33 of 
the Act, but as held by this Court, 
there is no difference in such matters 
whether the Tribunal was deciding a 
dispute referred to it under Section 10 
or an application filed before it under 
Section 33 of the Act. 


17. In discussing the nature of 
the jurisdiction exercised by an Indus- 
trial Tribunal when adjudicating a 
dispute relating to dismissal or dis- 
charge, it has been emphasised by 
this Court in Indian Iron & Steel Co. 
Ltd., 1958 SCR 667=AIR 1958 SC 130, 
as follows: 


“Undoubtedly, the management of 
a concern has power to direct its own 
internal administration and discipline; 
but the power is not unlimited and 
when a dispute arises, industrial Tri- 
bunals have been given the power to 
see whether the termination of ser- 
vice of a workman is justified and to 


give appropriate relief. In cases of dis- 
missal on misconduct, the Tribuna} 
does not, however, act as a Court of 
appeal and substitute its own judg- 
ment for that of the management. It 
will interfere (i) when there is want 
of good faith; (ii) when there is victi- 
misation or unfair labour practice. (iii) 
when the management has been guilty 
of a basic error or violation of a prin- 
ciple of natural justice, and (iv) when 
on the materials the finding is com- 
pletely baseless or perverse”. 

This is the decision which has beer 
referred to in the Statement of ob- 
jects and reasons already adverted to. 
It may be noted that the four circum- 
stances pointed out by this Court jus- 
tifying interference at the hands of 
the Tribunal are substantially the 
same as laid down by the Labour Ap- 
pellate Tribunal in Buckingham and 
Carnatic Co. 1952 Lab AC 490. 

18. Following the decision in 
Indian Iron & Steel Co. Ltd, 1958 
SCR 667 = AIR 1958 SC 130, this 
Court in the Punjab National Bank 
Ltd. v. Its Workmen, 1960-1 SCR 806 
=(AIR 1960. SC 160) held: 

“In cases where an industrial dis- 
pute is raised on the ground of. dis- 
missal and it is referred to the tribu- 
nal for adjudication, the tribunal 
naturally wants to know whether the 
impugned dismissal was preceded by 
a proper enquiry or not. Where such 
a proper enquiry has been held in ac- 
cordance with the provisions of the 
relevant standing orders and it does 
not appear that the employer was 
guilty of victimisation or any unfair 
labour practice, that tribunal is gene- 
rally reluctant to interfere with the 
impugned order”. 

It was further emphasised that: 

“There is another principle which 
has to be borne in mind when the 
tribunal deals with an industrial dis- 
pute arising. from the dismissal of an 
employee. We have already pointed 
out that before an employer can dis- 
miss his employee he has to hold a 
proper enquiry into the alleged mis- 
conduct of the employee and that such 
an encuiry must always begin with- 
the supply ofa specific charge-sheet to 
the employee”. 

The effect of an employer not holding 
an enquiry has been stated as follows: 

“But it follows that if no enquiry 
has infact been held by the employer, 
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the issue about the merits of the im- 
pugned order of dismissal is at large 
before the tribunal and, on the evi- 
dence adduced before it, the tribunal 
has to decide for itself whether the 
misconduct alleged is proved, and if 
yes, what would be proper order to 
make. In such a case the point about 
the exercise of managerial functions 
does not arise at all’. 


In M/s. Bharat Sugar Mills Ltd. v. Jai 
Singh, (1962) 3 SCR 684, the question 
arose regarding . the powers of an 
Industrial Tribunal to permit an em- 
ployer to adduce evidence before it 
justifying its action after the domes- 
tic enquiry was held to be defective. 
It was contended on behalf of the 
workmen that when once the domes- 
tic enquiry was found to be defective, 
the tribunal had no option but to dis- 
miss the application filed by an em- 
ployer for approval and that it cannot 
allow an employer to adduce evidence 
before it justifying its action. This 
court rejected this contention as fol- 
lows: 


“When an application for permis- 
sion for dismissal is made on the al- 
legation that the workman has been 
guilty of some misconduct for which 
the management considers dismissal 
the appropriate punishment the Tri- 
bunal has to satisfy itself that there 
is a prima facie case for such dismis- 
sal. Where there has been a proper 
enquiry by the management itself the 
tribunal, it has been settled by a num- 
ber of decisions of this Court, has to 
accept the findings arrived at in that 
enquiry unless it is perverse and 
should give the permission asked for 
unless it has reason to believe that 
the management is guilty of victimi- 
sation or has been guilty of unfair 
labour practice or is acting mala fide. 
But the mere fact that no enquiry has 
been held or that the enquiry has not 
been properly conducted cannot ab- 
solve the Tribunal of its duty to de- 
cide whether the case that the work- 
man has been guilty of the alleged 
misconduct has been made out. The 
proper way of performing this duty 
where there has not been a proper en- 
guiry by the management is for the 
Tribunal to take evidence of both 
sides in respect of the alleged ,miscon- 
duct. When such evidence is adduced 
before the Tribunal the management 
és deprived of the benefit of having 


the findings of the domestic tribunal 
being accepted as prima facie proof of 
the alleged misconduct unless the 
finding is perverse and to prove to 
the satisfaction of the Tribunal itself 
that the workman was guilty of the 
alleged misconduct. We do not think 
it either just to the management or 
indeed even fair to the workman him- 
self that in such a case the Industrial 
Tribunal should refuse to take evi- 
dence and thereby drive the manage- 
ment to make a further application for 
permission after hdlding a proper en- 
quiry and deprive the workman of 
the benefit of the Tribunal itself being’ 
satisfied on evidence adduced before it 
that he was guilty of the alleged mis- 
conduct”. 


19. In the above decision this 
Court quoted with approval the deci- 
sion of the Labour Appellate Tribunal 
in Buckingham and Carnatic Co. Ltd., ~ 
1952 Lab AC 490 holding that the 
materials on which a Tribunal acts 
may consist of: 

“(1) entirely the evidence taken 
by the management at the enquiry 
and the proceedings of the enquiry, or 

(2) that evidence and in addition 
thereto further evidence led before 
the Tribunal, or 

(3) evidence placed before the 
Tribunal for the first time in support 
of the charges”. 

It was further emphasised that: 

“for a long time now, it has been 
settled law that in the case of an ad- 
judication of a dispute arising out of 
a dismissal ofa workman by the mana- 
gement (as distinct from an applica- 
tion for permission to dismiss under 
S. 33), evidence can be adduced for the 
first time before the industrial Tribu- 
nal. The important effect of the omis- 
sion to hold an enquiry is merely this, 
that the Tribunal would not have to 
consider only whether there was a 
prima facie case but would decide for 
itself on the evidence adduced whe- 
ther. the charges have really been 
made”, 

The observations made by this cour? 
in The Punjab National Bank Ltd. 
1960-1 SCR 806 = (AIR 1960 SC 160} 
were quoted with approval. It was fur- 
ther held that the reasons for which 
it is proper for a Tribunal to take evi- 
dence itself as regards the alleged 
misconduct when adjudicating upon 8 
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dispute arising out of an order of dis- 
missal are equally present in a case 
where the management makes an ap- 
plication for permission to dismiss an 
employee without holding a proper 
enquiry. Ultimately, this court upheld 
the order of the Tribunal allowing the 
_employer to adduce evidence before it 
in support of its application for per- 
mission to dismiss an employee even 
though the domestic enquiry held by 
it was held to be highly detective. 


20. The powers of a Tribunal 
when a proper enquiry has been held 
by an employer as well as the proce- 
dure to be adopted when no enquiry 
at all has been held or an enquiry held 
was found to be defective again came 
up for consideration in Management 
of Ritz Theatre (P) Ltd. v. Its Work- 
men, (1963) 3 SCR 461=(AIR 1963 SC 
295). Regarding the powers of a Tri- 
bunal when there has been a proper 
and fair enquiry, it was held: 


“It is well settled that if an em- 
ployer serves the relevant charge or 
charges on his employee and holds a 
proper and fair enquiry, it would be 
open to him to act upon the report 
submitted tohim by the Enquiry Offi- 
cer and to dismiss the employee con- 
cerned. If the enquiry has been pro- 
perly held, the order of dismissal pass- 
ed against the employee as a result 
of such an enquiry can be challenged 
if it is shown that the conclusions 
reached at the departmental enquiry 
were perverse or the impugned dis- 
missal is vindictive or mala fide and 
amounts to an unfair labour practice. 
In such an enquiry before the Tribu- 
nal, it is not open to the Tribunal toe 
sit in appeal over the findings record- 
ed at the domestic enquiry. This court 
has held that when a proper enquiry 
has been held, it would be open to 
the Enquiry Officer holding the do- 
mestic enquiry to deal with the mat- 
ter on the merits bona fide and come 
to his own conclusion.” 


Again regarding the procedure to be 
adopted when there has been no en- 
quiry or when there has been a defec- 
tive enquiry, it was stated: 


“It has also been held that if it 
appears that the departmental en- 
quiry held by the employer is not fair 
in the sense that proper charge had 
not been served on the employee or 


proper or full opportunity had not 
been given to the employee to meet 
the charge, or the enquiry has been 
affected by other grave irregularities 
vitiating it, then the position would be 
that the Tribunal would be entitled to 
deal with the merits of the dispute as 
to the dismissal of the employee for it- 


self. The same result follows if 
no enquiry has been held at all: 
In other words, where the Tribu- 


nal is dealing with a dispute relating 
to the dismissal of an industrial em- 
ployee, if it is satisfied that no enquiry 
has been held or the enquiry which 
has been held is not proper or fair or 
that the findings recorded by the en- 
quiry officer are perverse, the whole 
issue is at large before the Tribunal. 
This position also is well-settled.” 


It was further held that it is only 
where a Tribunal is satisfied that a 
proper enquiry has not been held or 
that the enquiry having been held 
properly the finding recorded is per- 
verse that the Tribunal derives juris- 
diction to deal with the merits of the 
dispute, when permission has to be 
given to an employer to adduce addi- 
tional evidence. 


21. The right of an employer 
to lead evidence before the Tribunal 
to justify his action was again reiterat- 
ed in Khardah Co. Ltd. v. Their Work- 
men, (1964) 3 SCR 506 (AIR 1964 
SC 719) as follows: 


“It is well settled that if the en- 
quiry is held to be unfair, the em- 
ployer can lead evidence before the 
Tribunal and justify his action, but in 
such a case, the question as to whe- 
ther the dismissal of the employee is 
justified or not, would be open before 
the Tribunal and the Tribunal will 
consider the merits of the dispute and 
come to its own conclusion without 
having any regard for the view taken 
by the management in dismissing the 
employee”. 


22. In Workmen of Motipur 
Sugar Factory (P.) Ltd. v. Motipur 
Sugar Factory (1965) 3 SCR 588 


= (AIR 1965 SC 1803) the employer 
had charge-sheeted certain workmen 
and without conducting any en- 
quiry, as required by the Stand- 
ing Orders, passed orders discharg- 
ing the workmen. Before the Tri- 
bunal, the employer adduced evidence 
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justifying the action taken against the 
workmen. The workmen were also 
given an opportunity to adduce evi- 
dence in rebuttal. After a considera- 
tion of such evidence, the Tribunal 
held that the workmen were guilty of 
misconduct alleged against them and 
that the orders of discharge passed by 
the employer were fully justified. Be- 
fore this Court it was contended on 
behalf of the workmen that when no 
enquiry whatsoever had been conduct- 
ed by the employer, as required by 
the Standing Orders, the Tribunal had 
no jurisdiction to hold an enquiry it- 
self by permitting the employer to 
adduce evidence before it for the first 
time. In rejecting this contention, it 
was held: 

“It is now well-settled by a num- 
ber of decisions of this court that 
where an employer has failed to make 
an enquiry before dismissing or dis- 
charging a workman it is open to him 
to justify the action before the tribu- 
nal by leading all relevant evidence 
before it. In such a case the em- 
ployer would not have the bene- 
fit which he had in cases where 
domestic inquiries have been held. The 
entire matter would be open before 
the tribunal which will have jurisdic- 
tion not only to go into the limited 
questions open to a tribunal where do- 
mestic inquiry has been properly held 
event Sa but also to satisfy itself on the 
facts adduced before it by the em- 


was 
enquiry is defective or if no en- 
-quiry has been held as required by 
standing orders, the entire case would 
be open before the Tribunal and the 
employer would have to justify on 
facts as well that its order of dismis- 
sal or discharge was proper......... A 
defective enquiry in our opinion stands 
onthe same footing as no enquiry and 
in either case the tribunal would have 
jurisdiction to go into the facts and 
the employer would have to satisfy 
the tribunal that on facts the order of 
dismissal or discharge was proper”. 


23. The reasons for allowing 
an employer to lead evidence before 
the Tribunal justifying his action have 
been stated thus: 

“If it is held that in cases where 
the employer dismisses his employee 
without holding an enquiry, the dis- 
missal must be set aside by the indus- 
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trial tribunal only on that ground, it 
would inevitably mean that the em- 
ployer will immediately proceed to 
hold the enquiry and pass an order 
dismissing the employee once again. 
In that case, another industrial dis- 
pute would arise and the employer 
would be entitled to rely upon the 
enquiry which he had held in the 
meantime. This course would mean 
delay and on the second occasion it 
will entitle the employer to claim 
the benefit of the domestic enquiry. 
On the other hand, if in such cases the 
employer is given an opportunity to 
justify the impugned dismissal on the 
merits, the employee has the advan- 
tage of having the merits of 
his case being considered by the 
tribunal for itself and that clearly 
would be to the benefit of the em- 
ployee. That is why this court has 
consistently held that if the domestic 
enquiry is irregular, invalid or impro- 
per, the tribunal may give an oppor- 
tunity to the employer to prove his 
case and in doing so the tribunal tries 
the merits itself. This view is consis- 
tent with the approach which indus- 
trial adjudication generally adopts 
with a view to do justice between the 
parties without relying too much on 
technical considerations and with the 
Object of avoiding delay in the dis- 
posal of industrial disputes. Therefore, 
we are satisfied that no distinction can 
be made between cases where the do- 
mestic enquiry is invalid and those 
where the enquiry has in fact been 
held”. 

24. The rights of an employer 
to avail itself of an opportunity to 
satisfy the Tribunal by adducing evi- 
dence, when an: enquiry held by it was 
found to be defective or when no en- 
quiry at all has been held, have been 
stated in State Bank of India v. R. K. 
Jain, (1972)1SCR 755=(AIR 1972 SC 
136) as follows: 

“It should be remembered that 
when an order of punishment by way 
of dismissal or termination of service 
is effected by the management, the 
issue that is referred is whether the 
management was justified in dis- 
charging and terminating the service 
of the workman concerned and whe- 
ther the workman is entitled fo any 
relief. In the present case, the actual 
issue that was referred for adjudica- 
tion tothe Industrial Tribunal has al- 
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` ready been quoted in the earlier part 
. of the judgment. There may be cases 
‘where an inquiry has been held pre- 
ceding the order of  terminazion or 
there may have been no inquiry at 
all. But the dispute that will be refer- 
red is not whether the domestic :nquiry 
has been conducted properly cr not 
by the management, but the larger 
question whether the order of termi- 
nation, dismissal or the order impos- 
ing punishment on the workman con- 
eerned is justified.- Under those cir- 
cumstances it is the right of the work- 
man to plead all infirmities in the 
domestic inquiry if.one has been held 
and also to attack the order on all 
greunds available to him in law and 
on facts. Similarly the management 
has also a right to defend the action 
taken by it on the ground that a pro- 
per domestic inquiry has been held by 
it en the basis of which the order im- 
pugned has been passed. It is also 
open to the management to justify on 
facts that the order passed by it was 
proper. But the point to be ncted is 
that the inquiry that is conducted by 
the Tribunal is a composite inquiry 
regarding the order which is under 
challenge. If the management d=fends 
its action solely on the basis that the 
domestic inquiry held by it is proper 
and valid and if the Tribunal holds 
against the management on that point, 
the management will fail. On the 
other hand, if the management relies 
not only on the validity of the domes- 
tic inquiry, but also adduces ev-dence 
before the Tribunal justifying iis ac- 
tion, it is open to the Tribunal =o ac- 
cept the evidence adduced by the 
management and hold in its favour 
even if its finding is against the 
management regarding the valid:ty of 
the domestic inquiry. It is essentially 
a matter for the management t> de- 
cide about the stand that it proposes 
to take before the Tribunal. It may 
be emphasised, that it is the right of 
the management to sustain its order 
by adducing also independent evidence 
before the Tribunal. It is a right given 
to the management and it is for the 
management to avail itself of the said 
opportunity”. 


25. This Court in its recent 
decision in Delhi Cloth and General 
Mills Co. Ltd. v. Ludh Budh Singh, 
(1972) 1 Lab LJ 180 = (AIR 1972 SC 
1031) after a review of all the earlier 


cases, has summarised the principles 
flowing out of those decisions. It has 
been emphasised that when no en- 
quiry has been held by an employer 
or when the enquiry held has been 
found to be defective, the employer 
has got a right to adduce evidence be- 
fore the Tribunal justifying its action. 
The stage at which the employer 
should invoke the jurisdiction of the 
Tribunal to allow him to adduce evi- 
dence before it, has also been diseuss- 
ed in the said decision. 


26. We have exhaustively 
referred to the various decisions of 
this Court, as they give a clear picture 
of the principles governing the 
jurisdiction of the Tribunal when ad- 
judicating disputes relating to dis- 
missal or discharge. 


27. From those decisions, the 
following principles broadly emergs:— 


(1) The right to take disciplinary 
action and to decide upon the quantum 
of punishment are mainly managerial 
functions, but if a dispute is referred 
to a Tribunal, the latter has power 
to see if action of the employer is jus- 
tified. 

(2) Before imposing the punish- 
ment, an employer is expected to con- 
duct a proper enquiry in accordance 
with the provisions of the Standing 
Orders, if applicable, and principles 
of natural justice. The enquiry should 
not be an empty formality. 

(3) When a proper enquiry has 
been held by an employer, and the 
finding of misconduct is plausible 
conclusion flowing from the evidence, 
adduced at the said enquiry, the Tri- 
bunal has no jurisdiction to sit in 
judgment over the decision of the 
employer as an appellate body. The 
interference with the decision of the 
the employer will be justified only 
when the findings arrived at in the 
enquiry are perverse or the manage- 
ment is guilty of victimisation, unfair 
labour practice or mala fide. 

(4) Even if no enquiry has been 
held by an employer or if the enquiry 
held by him is found to be defective, 
the Tribunal in order to satisfy itself 
about the legality and validity of the 
order, had to give an opportunity to 
the employer and employee to adduce 
evidence before it. It is open to the 
employer to adduce evidence for the 
first time justifying his action, and it 
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is open to the employee to adduce evi- 
dence contra. 

(5) The effect of an employer not 
holding an enquiry is that the Tribu- 
nal would not have to consider only 
whether there was a prima facie case. 
On the other hand, the issue about the 
merits of the impugned order of dis- 
missal or discharge is at large before 
the Tribunal and the latter, on the 
evidence adduced before it, has to de- 
cide for itself whether the miscon- 
duct alleged is proved. In such cases, 
the point about the exercise of mana- 
gerial functions does not arise at all. 
A case of defective enquiry stands on 
the same footing as no enquiry. 


(6) The Tribunal gets jurisdiction 
te consider the evidence placed before 
it for the first time in justification of 
the action taken only, if no enquiry 
has been held or after the enquiry 
conducted by an employer is found to 
be defective. 

(7) It has never been recognised 
that. the Tribunal should straightway, 
without anything more, direct rein- 
statement of a dismissed or discharged 
employee, once it is found that no do- 
mestic enquiry has been held or the 
said enquiry is found to be defective. 

(8) An employer, who wants to 
avail himself of the opportunity of 
adducing evidence for the first time 
before the Tribunal to justify his 
action, should ask for it at the appro- 
priate stage. If such an opportunity 
is asked for, the Tribunal has no 
power to refuse. The giving ofan op- 
portunity to an employer to adduce 
evidence for the first time before the 
Tribunal isin the interest of both the 
management and the employee and to 
enable the Tribunal itself to be satis- 
fied about the alleged misconduct. 

(9) Once the misconduct is proved 
either in the enquify conducted by an 
employer or by the evidence placed 
before a Tribunal for the first time, 
punishment imposed cannot be inter~ 
fered with by the Tribunal except in 
cases where the punishment is so 
harsh as to suggest victimisation. 


(10) In a particular case, after set- 
ting aside the order of dismissal, whe- 
ther a workman should be reinstated 
or paid compensation is, as held by 
this Court in The Management of 
Panitole Tea Estate v. The Workmen, 
1971-1 SCC 742=(AIR 1971 SC 2171) 
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decision of a. 


within the judicial 
Labour Court or Tribunal. 
28, The above was the law as 


_laid down by this court as on 15-12- 


1971 applicable to all industrial ad- 
judication arising out.of orders of dis- 
missal or discharge. 

29. The question is whether 
Section 11A has made any changes in 
the legal position mentioned above and 
if so, to what extent? The Statement 
of objects and reasons cannot be taken 
into account for the purpose of inter- 
preting the plain words of the section. 
But it gives an indication as to what 
the legislature wanted to achieve. At 
the time of introducing Section 11A 
in the Act, the legislature must have 
been aware of the several principles 
laid down in the various decisions of 
this court referred to above. The ob- 
ject is stated to be that the Tribunal 
should have power in cases, where 
necessary, to set aside the order of 
discharge or dismissal and direct rein- 
statement or award any lesser’ punish~ 
ment. The statement of objects and 
reasons has specifically referred te 
the limitations on the powers of an 
Industrial Tribunal, as laid down by 
this Court in Indian Iron & Steel Co. 
Ltd. 1958 SCR 667=(AIR 1958 SC 
130). 

30. This will be a convenient 
stage to consider the contents of Sec- 
tion 11A. To invoke Section 11A, it is 
necessary that an industrial dispute of 
the type mentioned therein should 
have been referred to an industrial 
Tribunal for adjudication. In the 
course of such adjudication, the Tri- 
bunal has to be satisfied that the 
order of discharge or dismissal was 
not justified. If it comes to suek a 
conclusion, the Tribunal has to set 
aside the order and direct reinstate- 
ment of the workman on such terms 
as it thinks fit. The Tribunal has also 
power to give any other relief to the 
workman including the imposing ofa 
lesser punishment having due regard 
tothe circumstances. The proviso casts 
a duty on the Tribunal to rely only 
on the materials on record and pro- 
hibits it from taking any fresh evi- 
dence. Even a mere reading of the 
section, in our opinion, does indicate 
that a change in the law, as laid down 
by this Court has been effected. Ac- 
cording to the workmen the entire law 
has been completely altered; whereas: 
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according to the employers, a very 
minor change has been effected giving 
power to the Tribunal only to alter 
the punishment, after having held that 
the misconduct is proved. That is, ac- 
cording to the employers, the Tribu- 
nal has a mere power to alter the 
punishment after it holds that the 
misconduct is proved. The workmen, 
on the other hand, claim that the law 
has been re-written. 


3i. We cannot accept the ex- 
treme contentions advanced on behalf 
of the workmen and the employers. 
We are aware that the Act is a bene- 
ficial piece ‘of legislation enacted in 
the interest of employees. It is well 
settled that in construing the provi- 
sion of a welfare legislation, courts 
should adopt, what is described as a 
beneficent rule of construction. If the 
constructions are reasonably possible 
to be placed on the section, it follows 
that the construction which furthers 
the policy and object of the Act and 
is more: beneficial to the employees, 
has to be preferred. Another principle 
to be borne in mind is that the Act in 
question which intends to improve 
and safeguard the service conditions 
of an employee, demands an interpreta- 
tion liberal enough to achieve thé 
legislative purpose. But we should not 
also lose sight of another canon 
of interpretation that a statute or for 
the matter of that even a particular 
section, has to be interpreted accord- 
ing to its plain words and without 
doing violence to the language used 
by the legislature. Another aspect to 
be borne in mind will be that there 
has been a long chain of decisions of 
this Court, referred to exhaustively 
earlier, laying down various principles 
in relation to adjudication of disputes 
by industrial courts arising out of 
orders of discharge or dismissal. 
Therefore it will have to be found 
from the words of the section whether 
it has altered the entire law, as laid 
down by the decisions, and, if so, 
whether there is a clear expression of 
that intention in the language of the 
section. 

32. We will first consider cases 
where an employer has held a proper 
and valid domestice enquiry before 
passing the order of punishment. Pre- 
viously the Tribunal had no power to 
interfere with its finding of miscon- 
duct recorded in the domestic enquiry 


unless one or other infirmities pointed 
out by this Court in Indian Iron & 
Steel Co. Ltd. 1958 SCR 667 = AIR 
1958 SC 130 existed. The conduct of 
disciplinary proceeding and the puni- 
shment to be imposed were all consi- 
dered to be a managerial function 
which the Tribunal had no power to 
interfere unless the finding was per- 
verse or the punishment was so harsh 
as to lead to an inference of victimi- 
sation or unfair labour practice. This 
position, in our view, has now been 
changed by Section 11A. The words 
“in the course ofthe adjudication pro- 
ceeding, the Tribunal is satisfied that 
the order of discharge or dismissal 
was not justified” clearly indicate 
that the Tribunal is now clothed with 
the power to reappraise the evidence 
in the domestic enquiry and satisfy 
itself whether the said evidence reli- 
ed on by an employer established the 
misconduct alleged against a work- 
man. What was originally a plausible 
conclusion that could be drawn by an 
employer from the evidence, has now 
given place to a satisfaction being 
arrived at by the Tribunal that the 
finding of misconduct is correct. The 
limitations imposed on the powers of 
the Tribunal by the decision in Indian 
Iron & Steel Co. Lid. 1958 SCR 667 
= AIR 1958 SC 130. case can no lon- 
ger be invoked by an employer. The 
Tribunal is now at liberty to consider 
not only whether the finding of mis- 
conduct recorded by an employer is 
correct; but also to differ from the 
said finding if a proper case is made 
out. What was once largely in the 
realm cf the satisfaction of the em- 
ployer, has ceased to be so; and now 
it is the satisfaction of the Tribunal 
that finally decides the matter. 


33. If there has been no en- 
quiry held by the employer or if the 
enquiry is held to be defective, it is 
open to the employer even now to ad- 
duce evidence for the first time be- 
fore the Tribunal justifying the order 
of discharge or dismissal. We are not 
inclined to accept the contention on 
behalf of the workmen that the right 
of the employer to adduce evidence 
vefore the Tribunal for the first time 
recognised. by this Court in its various 
decisions, has been taken away. There 
is no indication in the section that the 
said right has been abrogated. If the 
intention of the legislature was to do 
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away with such aright, which has 
been recognised over a long period of 
years, as will be noticed by the deci- 
sions referred to earlier, the section 
would have been differently worded. 
Admittedly there are no express 
words to that effect, and there is no 
indication that the section has implied- 
ly changed the law in that respect. 
Therefore, the position is that even 
now the employer is entitled to ad- 
duce evidence for the first time be- 
fore the Tribunal even if he had held 
no enquiry or the enquiry held by 
him is found to be defective, Of course, 
an opportunity will have to be given 
to the workman to lead evidence con- 
tra. The stage at which the employer 
has to ask for such an opportunity, has 
been pointed out by this Court in 
Delhi Cloth and General Mills Co. 
Ltd. 1972-1 Lab LJ 180=(AIR 1972 
SC 1031). No doubt, this procedure 
may be time consuming, elaborate 
and cumbersome. As pointed out by 
this Court in the decision just referr- 
ed to above, it is open to the Tribunal 
to deal with the validity of the domes- 
tic enquiry, if one has been held as a 
preliminary issue. If its finding on the 
subject is in favour of the manage- 
ment then there will be no occasion 
for additional evidence being cited 
by the management. But if the find- 
ing on this issue is against the mana- 
gement, the Tribunal will have to 
give the employer an opportunity to 
cite additional evidence justifying his 
action. This right in the management 
to sustain its order by adducing inde- 
pendent evidence before the Tribunal, 
if no enquiry has been held or if the 
enquiry is held to be defective, has 
been given judicial recognition over a 
long period of years. 


34. All parties are agreed that 
even after section 11A, the employer 
and employee can adduce evidence 
regarding the legality or validity of 
the domestic enquiry, if one had been 
held by an employer. 


35. Having held that the right 
of the employer to adduce evidence 
continues even under the new section, 
it is needless to state that, when 
such evidence is adduced for the 
first time, it is the Tribunal which 
has to be satisfied on such evidence 
about the guilt or otherwise of the 
workman concerned. The law, as laid 
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down by this Court that under such 
circumstances, the issue about the 
merits of the impugned order of dis- 
missal or discharge is at large before 
the Tribunal and that it has to decide- 
for itself whether the misconduct al- 
leged is proved, continues to have 
full effect. In such a case, as laid 
down by this Court, the exercise of 
managerial functions does not arise at 
all. 


36. Therefore, it will þe seen 
that both in respect of cases where a 
domestic enquiry has been held as 
also in cases where the Tribunal con- 
siders the matter on the evidence ad- 
duced before it for the first time, the 
satisfaction under Section 11A, about 
the guilt or otherwise of the work- 
man concerned, is that of the Tribunal. 
It has to consider the .evidence and 
come to a conclusion one way or 
other. Even in cases where an enquiry 
has been held by an employer and a 
finding of misconduct arrived at, the 
Tribunal can now differ from that 
finding in a proper case and hold that 
no misconduct is proved. . 


37. We are not inclined to ac- 
cept the contentions advanced on þe- 
half of the employers that the stage 
for interference under Section 11A. 
by the Tribunal is reached only when 
it has te consider the punishment after 
having accepted the finding of guilt 
recorded by an employer. It has to be 
remembered thata Tribunal may hold 
that the punishment is not justified 
because the misconduct alleged and 
found proved is such that it does not 
warrant dismissal or discharge. The 
Tribunal may also hold that the order 
of discharge or dismissal is not justi- 
fied because the alleged misconduct it- 
self is not established by the evidence.’ 
To come to a conclusion either way, 
the Tribunal will have to reappraise 
the evidence for itself. Ultimately it 
may hold that the misconduct itself is 
not proved or that the misconduct pro- 
ved does not warrant the punishment 
of dismissal or discharge. That is why, 
according to us, section 11A now gives 
full power to the Tribunal to go into 
the evidence and satisfy itself on both, 
these points. Now the jurisdiction of 
the Tribunal to reappraise the evi- 
dence and come to its conclusion enu- 
res toit whenithas to adjudicate up- 
on the dispute referred to it in which} 
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an employer relies on the findings 
recorded by him in a domestic en- 
iquiry. Such a power to appreciate the 
‘evidence and come to its own conclu- 
Jsion about the guilt or otherwise was 
jalways recognised in a Tribunal when 
lit was deciding a dispute on the basis 
Jof evidence adduced before it for the 
first time. Both categories are now 
put on a par by Section 11A. 


38. Another change that has 
been effected by Section 11A is the 
power conferred on a Tribunal to al- 
ter the punishment imposed by an 
employer. If the Tribunal comes to 
the conclusion that the misconduct is 
established, either by the domestic 
enquiry accepted by it or by the evi- 
dence adduced before it for the first 
time, the Tribunal originally had no 


“power to interfere with the punish- 
ment imposed by the management. 
Once the misconduct is proved, the 


Tribunal had to sustain the order of 
punishment unless it was harsh indi- 
cating victimisation. Under S. 11A, 
| that 

proved, neverthe- 
less it may be of the opinion that the 
order of discharge or dismissal for the 
jsaid misconduct is not justified. In 
Jother words, the Tribunal may hold 
that the proved misconduct does not 
jmerit punishment by way of discharge 
or dismissal. It can, under such cir- 
cumstances, award to the workman 
jonly lesser punishment instead. The 
power to interfere with the punish- 
iment and alter the same has been now 
tconferred on the Tribunal by S. 11A. 


39. Mr. Deshmukh rather 
strenuously urged that in all its pre- 
vious decisions, this court has not con- 
sidered a breach—or an illegality, as he 
calls it—committed by an employer in 
not holding a domestic enquiry. The 
learned counsel urged that this Court 
has consistently held in several deci- 
sions that there is an obligation on 
the part of an employer to conduct a 
proper domestic enquiry in accord- 
ance with the Standing Orders before 
passing an order of discharge or dis- 
missal. Hence an order passed with- 
out such an enquiry is, on the face of 
it, illegal. The effect of such an illegal 
order deprives the employer of an op- 
portunity being given to him to ad- 
duce evidence for the first time be- 
fore the Tribunal to justify his action. 





These aspects, according to the Iéearn<- 
ed counsel, have not been considered 
by this Court when it recognised an 
opportunity to be given to an em- 
ployer to adduce evidence before the 
Tribunal. 


49. The above aspect was 
stressed before us by Mr. Deshmukh 
in support of the contention that Sec- 
tion 11A has taken note of such an il- 
legality committed by employers and 
has now made it obligatory to eonduet 
a domestic enquiry. According to him, 
E no such proper and valid domestic 
enquiry precedes the order imposing 
punishment. the Tribunal now has no 
alternative but fo order reinstatement 
on that ground alone, 


41. We have already indieated 
our views regarding the scope of Sec- 
tion 11A and held that the right of an 
employer to adduce such evidenee ke- 
fore the Tribunal has not bees taken 
away. Mr. Deshmukh ‘referred ws to 
Section 23 of the Act prohibiting a 
workman from going on strike im the 
eircumstances mentioned therein and 
further pointed out that if a strike is 
illegal, it cannot be lawful. Similarly, 
an illegal act of an employer im not 
holding a domestic enquiry cannot be 
made legal. 


42. In our opinion,. the ana- 
logy placed before us by the eounsel 
eannot stand scrutiny. It is no doubt 
true that Standing Orders, which have 
been certified under the Industrial Em- 
ployment (Standing Orders) Act, 1946, 
become part of the statutory terms 
and conditions of service between the 
industrial employer and his employee 
and that they govern the relationship 
between the parties. But there is no 
provision either in this statute or in 
the Act which states that an order of 
dismissal or discharge is illegal if it 
is not preceded by a proper and valid 
domestic enquiry. No doubt it has 
been emphasised in the various deci- 
sions of this Court that an employer 
is expected to hold a proper enquiry be- 
fore dismissing or discharging a work- 
man. Ifthatrequirementis satisfied, an 
employer will by and large escape 
the attack that he has acted arbitrari- 
ly or mala fide or by way of: victimi- 
sation. If-he has held a proper en- 
quiry, normally his bona fides will be 
established. But it is not correct to 
say that this Court, when it laid down 
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that an employer has a right to ad- 
‘duce evidence for the first time be- 
fore the Tribunal, was not aware of 
a breach committed by an employer 
of the provisions of the Standing 
Orders. A’ similar contention, though 
in a different form, advanced on be- 
half of the workmen was rejected by 
this Court in Workmen of Motipur 
Suga- Factory (P) Ltd. (1965)3 SCR 
588=(AIR 1965 SC 1803). It was specifi- 
cally contended before this Court by 
the workmen therein that when an 
employer had held no enquiry, as 
required by the Standing Orders, it 
was not open to him to adduce evi- 
dence before the Tribunal for the first 
time and justify the order of dis- 
charge. This contention was rejected 
by this Court and it was held that if 
the enquiry was defective or no en- 
quiry had been held, as required by 
the Standing Orders, the entire case 
would be open before the ‘Tribunal 
and the employer would have to jus- 
tify, on evidence as well that its order 
of dismissal or discharge was proper. 
Therefore, this contention cannot be 
aecepted. We may also state that the 
Industrial Employment (Standing 
Orders) Act, 1946 applies only to those 
industrial establishments which are 
covered by Section 1 (3). But the field 
of operation of the Act is much wider 
and it applies to employers who may 
have no standing orders at all. If the 
contention of Mr. Deshmukh regard- 
ing Standing Orders is accepted, then 
the Act will have to be applied in a 
different manner to employers, who 
have no Standing Orders, and em- 
ployers who are obliged to have Stand- 
ing Orders. That is certainly not the 
scheme of the Act. 


43. We will now pass on to 
consider the proviso to Section 11A. 
Mr. Deshmukh relied on the terms of 
the proviso in support of his conten- 
tion that it is now obligatory to hold 
a proper domestic enquiry and the 
Tribunal can only take into account 
the materials placed at that enquiry. 
The counsel emphasised that the pro- 
viso places an obligation on the Tri- 
bunal ‘to rely only on the materials 
on record’ and it also prohibits the 
Tribunal from taking ‘any fresh evi- 
dence in relation to the matter’, Ac- 
cording to him, the expression ‘mate- 
rials on record’ refers to the materials 
available before the management at 
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the domestic enquiry and the expres- 
sion ‘fresh evidence’ refers to the evi- 
dence that was being adduced by an 
employer for the first time before the 
Tribunal. From the wording of the 
Proviso, he wants us to infer that the 
right of an employer to adduce evi- 
dence for the first time has been 
taken away, as the Tribunal is obliged 
to confine its scrutiny only to the 


materials available at the domestic 
enquiry. 
4A, We are not inclined to ac- 


cept the above contention of Mr. 
Deshmukh. The Proviso specifies mat- 
ters which the Tribunal shall take into 
account as also matters which it shall ° 
not. The expression ‘materials on 
record’ occurring in the Proviso, in our 
opinion, cannot be confined only to 
the materials which were available at 
the domestic enquiry. On the other 
hand, the ‘materials on record’ in the 
Proviso must be held to refer to mate- 
rials on record before the Tribunal. 
They take in — 

(1) the evidence taken by the 
management at the enquiry and the 
proceedings of the enquiry, or 

(2) the above evidence and in ad- 
dition, any further evidence led be- 
fore the Tribunal, or 

(3) evidence placed before the 
Tribunal for the first time in support 
of the action taken by an employer as 
well as the evidence adduced by the 
workmen contra. 


The above items by and large should 
be considered tobethe ‘materials on 
record’ as specified in the Proviso. We 
are not inclined to limit that expres- 
sion as meaning only that material 
that has been placed in a domestic en- 
quiry. The Proviso only confines the 
Tribunal to the materials on record 
before it as specified above, when con- 
sidering ,the justification or otherwise 
of the order of discharge or dismissal. 
It is only on the basis of these mate- 
rials that the Tribunal is obliged to 
consider whether the misconduct is 
proved and the further question whe- 
ther the proved misconduct justifies 
the punishment of dismissal or dis- 
charge. It also prohibits the Tribunal 
from taking any fresh evidence either 
for satisfying itself regarding the mis- 
conduct or for altering the punishment. 
From the Proviso it is not certainly 
possible to come to the conclusion that 
when once it is: held that an enquiry 
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has not, been held or is found to be 
defective, an order reinstating the 
workman will have to be made by the 
Tribunal. Nor does it follow that the 
Proviso deprives an employer of his 
right to adduce evidence for the first 
time before the Tribunal. The ex- 
pression ‘fresh evidence’ has to be read 
in the context in which it appears 
namely, as distinguished from the ex- 
pression ‘materials on record’, If so 
read, the Proviso does not present any 
difficulty at all. 


45. The Legislature in S. 11A 
has made a departure in certain res- 
. {pects in the law as laid down by this 
Court. For the first time. power has 
been given to a Tribunal to satisfy it- 
self whether misconduct is proved. 
This is particularly so, as already 
pointed out by us, regarding even 
findings arrived at by an employer in 
an enquiry properly held. The Tribu- 
nal has also been given power, also for 
the first time, to interfere with the 
punishment imposed by an employer. 
When such wide powers have been 
now conferred on Tribunals, the legis- 
lature obviously felt that some restric- 
tions have to be imposed regarding 
what matters could be taken into ac- 
count. Such restrictions are found in 
the Proviso. The Proviso only em- 
phasises that the Tribunal has to satis- 
fy itself one way or other regarding 
misconduct, the punishment and the 
relief to be granted to workmen only 
on the basis of the ‘materials on 
record’ before it. What those materials 
comprise of have been mentioned ear- 
lier. The Tribunal, for the purposes 
referred to above, cannot call for fur- 
ther or fresh evidence, as an appellate 
authority may normally do under a 
particular statute, when considering 
the correctness or otherwise of an 
order passed by a subordinate body. 
The ‘matter’ in the Proviso refers to 
the order of discharge or dismissal 
Neat is being considered by the Tribu- 
nal. 


46. It is to be noted that an 
application made by an employer 
under Section 33 (1) for permission or 
S. 33 (2) for approval has still tobe de- 
alt with according to the principles 
laid down by this Court in its various 
decisions. No change has been effect- 
ed in that section by the Amendment 
Act. It has been held by this Court 





that even in cases where no enquiry 
has been held by an employer before 
passing an order of dismissal or dis- 
charge, it is open to him to adduce 
evidence for the first time before the 
Tribunal. Though the Tribunal is 
exercising only a very limited juris- 
diction under-this Section neverthe- 
less, it would have applied its mind 
before giving permission or approval. 
Section 33 only imposes a ban. An 
order of dismissal or discharge passed 
even with the permission or approval 
of the Tribunal can form the subject 
of a dispute and as such referred for 
adjudication. Quite naturally, when 
the dispute is being adjudicated, the 
employer will rely upon the proceed- 
ings that were already held before a 
Tribunal under Section 33. They will 
form part of the materials on record 
before the Tribunal. The contention of 
Mr. Deshmukh that if no enquiry is 
held, the order of dismissal will have 
to be set aside, if accepted, will lead to 
very incongruous results. The Tribu- 
nal would have allowed an employer 
to adduce evidence before it in pro- 
ceedings under Section 33 for the first. 
time, even though no domestic enquiry 
had been held. -If it is held that 
another Tribunal. which adjudicates. 
the main dispute, has to ignore those 
proceedings and straightway order 
reinstatement on the ground that no 
domestic enquiry had been held by 
an employer, it will lead to very 
startling results. Therefore, an attempt 
must be made to construe S. 11A in 
a reasonable manner. This is another 
reason for holding that the right to 
adduce evidence for the first time 
recognised in an employer, has not 
been disturbed by Section 11A. 


47. There may be other inst- 
ances where an employer with limited 
number of workmen may himself be 
a witness to a misconduct committed 
by a workman. He will be disabled 
from conducting an enquiry against 
the workman because he cannot both. 
be an enquiry officer and also a wit- 
ness in the proceedings. Any enquiry 
held by him will not be in keeping 
with the principles of natural justice. 
But he will certainly be entitled to 
take disciplinary action for which pur- 
pose he can serve a charge-sheet and, 
after calling for explanation, impose 
the necessary punishment without 
holding any enquiry. This will be @ 
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case where no enquiry at. all has been 
held by an employer. But the employer 
will have sufficient material availa- 
ble with him which could be produced 
before any Tribunal to satisfy it about 
‘the justification for the action taken. 
Quite naturally, the employer will 
place before the Tribunal, for the first 
time, in the adjudication proceedings 
material to support his action. That 
material will have to be considered 
by the Tribunal. But if the contention 
of Mr. Deshmukh is accepted, then the 
mere fact that no enquiry has been 
held. will be sufficient to order rein- 
statement, Such reinstatement, under 
the circumstances mentioned above, 
will not be doing justice either to the 
employer or to the workman and will 
not be conducive to preserving indus- 
trial peace. 


48. We have indicated the 
changes effected in the law by Sec- 
tion 11A. We should not be understood 
as laying down that there is no obli- 
gation whatsoever on the part of an 
employer to hold an enquiry before 
‘passing an order of discharge or dis- 
‘Imissal. This Court has consistently 
been holding that an employer is ex- 
pected to hold: a proper enquiry ac- 
cording to the Standing Orders and 
\principles of natural justice. It has also 
been emphasised that such an enquiry 
should not be an empty formality. If 
a proper enquiry is conducted by an 
employer and a correct finding arriv- 
ed at regarding the misconduct, the 
Tribunal, even though it has now 
power to differ from the conclusions 
arrived at by the management, will 
have to give very cogent reasons for 
not accepting the view of the em- 
ployer. Further by holding a proper 
enquiry, the employer will also es- 
cape the charge of having acted arbi- 
trarily or mala fide. It cannot be over- 
emphasised that conducting of a pro- 
per and valid enquiry by an employer 
will conduce to harmonious and heal- 
thy relationship between him and the 
workmen and it will serve the cause 
of industrial peace. Further it will 
also enable an employer to persuade 
the Tribunal to accept the enquiry as 
proper and the finding also as correct. 


49. Having dealt with the pro- 
per interpretation to be placed on Sec- 
tion 11A, we will now proceed to con- 
sider the second point regarding the 
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applicability of the section to indus- 
trial disputes which had already been 
referred for adjudication and were 
pending with the Tribunal on 15-12- 
1971. We have earlier referred to the 
fact that the Amendment Act received 
the assent of the President on 8th De- 
cember, 1971. But the Amendment Act 
did not come into force immediately. 
It came into force only with 
effect from December 15, 1971, as per 
the Notification issued by the Central 
Government on 14-12-1971 under Sec- 
tion 1, sub-section (2). 


50. Miss Indira Jai Singh, 
learned counsel for the appellant- 
workmen, in Civil Appeal No. 1461 of 
1972, advanced the main arguments in 
this regard. Mr. Deshmukh appearing 
for the workmen in the other Appeals, 
adopted her arguments. According to 
the learned counsel, Section 11A ap- 
plies not only to references, which are 
made on or after 15-12-1971, but also 
to all references -already made and 
which were pending adjudication on 
that date. It is pointed out that Sec- 
tion 11A has been incorporated in 
Chapter IV of the Act dealing with 
procedure, powers and duties of au- 
thorities. According to them, S. 11A 
deals with matters of procedure. Ap- 
plying the well-known canon of inter- 
pretation, procedural laws apply to 
pending proceedings also. No right 
much less any vested right, of the em- 
ployers has been taken away or effect- 
ed by Section 11A. Considerable stress 
has been laid on the use of the expres- 
sion ‘has been referred’ occurring in 
Section 11A, as conclusively indicating ` 
the applicability of the section even to 
disputes already referred. It was 
stressed that even assuming that an 
employer has a right to adduce 


evi- 
dence for the first time before the 
Tribunal, that right enures to him 


only after the Tribunal had adjudicat- 
ed upon the validity of the domestic 
enquiry. It cannot be characterised 
even as a right, much less a vested 
right, because it is contingent or de- 
pendent upon the Tribunal’s adjudica- 
tion on the domestic enquiry. The Tri- 
bunal, when it adjudicates a dispute 
on or after 15-12-1971, has to exercise 
the powers conferred on it by S. 11A, 
even though the dispute may have 
been referred prior to that date. Hence 


it is clear that the section applies even 
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to all proceedings pending adjudica- 


tion on 15-12-1971. 


51. The learned counsel on 
both sides havé referred us to several 
decisions where a statute or a section 
thereof, has been held to be either re- 
trospective or not. They have also 
referred us to certain passages in text 
books on interpretation thereof. It is 
needless to state that a decision has to 
be given one way or other having 
regard to the scheme of the statute 
and the language used therein. Hence 
we do not propose to refer to those 
decisions, nor to the passages in the 
text books, as the principle is well 
established that a retrospective opera- 
tion is not to be given to a statute so 
as to impair an existing right. This 
is the general rule. But the Legislature 
is competent to pass a statute so as to 
have retrospective operation, either by 
clearly expressing such intention or 
by necessary and distinct intendment. 
The principles regarding the  retros- 
pectivity or otherwise of a section or 
a statute have been laid down by this 
Court in Garikapatti Veerava v. N. 
Subbiah Choudhury, 1957 SCR 488 = 
(AIR 1957 SC 540) and Keshavlal 
Jethalal v. Mohanlal Bhagwandas, 
(1968) 3 SCR 623=(AIR 1968 SC 1336). 


52. Miss Indira Jai Singh, 
learned counsel, placed considerable 
reliance onthe use of the expression 
‘has been referred’ in Section 11A, as 
indicating that the section applies even 
to all references made before 16-12- 
1971. In our opinion, those words can- 
not be isolated from the context. The 
said expressions may have different 
connotations when they are used in 
different context. A reference may be 
made to Section 7 (3) and Section 7A 
(3) of the Act. laying down qualifica- 
tions for being appointed as a presid- 
ing officer of a Labour Court or a 
Tribunal respectively. Sub-sec. (3) of 
Section 7 enumerates the qualifications 
which a person should possess for ap- 
pointment as Presiding Officer of a 
Labour Court. Section 7 (8) (a) & (e) 
is as follows: 

“A person shall not be qualified 
for appointment as the presiding offi- 
eer of a Labour Court, unless — 

(a) he is, or has been, a judge of 
a High Court. or 
Kx XX XX 
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(e) he has been the presiding offi- 

cer of a Labour Court constituted 
under any Provincial Act or State Act 
for not less than five years.” 
The words ‘has been a judge of a 
High Court’ denote a past event, on 
the date of his appointment, he must 
have been a Judge of a High Court. 
Same is the position under clause (e) 
regarding the office mentioned there- 
in. A similar interpretation will have 
to be placed on the expression ‘has 
been’ occurring in sub-section (3) of 
Section 7A regarding the qualifications 
to be possessed by a person for ap- 
pointment as presiding officer of a 
Tribunal. The words thas been’ occurr- 
ing in these sub-sections, immediate- 
ly after the word ‘is’ or even separate- 
ly clearly show that they refer to a 
past event. 

53. The words ‘has been referr~ 
ed’ in Section 11A are no doubt capa- 
ble of being interpreted as making the 
section applicable to references made 
even prior to 15-12-1971. But is the, 
section so expressed as to plainly! 
make it applicable to such references? 
In our opinion, there is no such indi- 
cation in the section. In the first place,| 
as we have already pointed out, the 
section itself has been brought into 
affect only some time after the Act 
had been passed. The proviso to Sec- 
tion 11A which is as much part of the 
section, refers to “in any proceeding 
under this section.” Those words are 
very significant. There cannot be a 
“proceeding under this section”, before 
the section itself has come into force. 
A proceeding under that section can 
only be on or after 15-12-1971. That 
also gives an indication that S. 11A 
applies only to disputes which are 
referred for adjudication after the sec- 
tion has come into force. 


54, Reliance has been placed 
by the learned counsel for the work- 
men on the decision of this Court in 
State of Maharashtra v. Vishnu Ram- 
chandra, (1961) 1 SCR 26=(AIR 1961 
SC 307). Section 57 of the Bombay 
Police Act dealt with the removal of 
persons convicted of certain offences. 
The opening - words of the section were 

“if a person has been convicted...... 
then followed the various 
offences of which that person may 
have been convicted. The Deputy 
Commissioner of Police, Bombay, act- 
ing under Section 57 (1) passed an 


types of í 
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erder externing the respondent from 
the limits of Greater Bombay. It was 
contended before the Bombay High 
Court that Section 57 was prospective 
and could not be made’ applicable un- 
less the conviction on which the action 
ef externment was based, took place 
after the coming into force of that Act. 
The High Court upheld this contention 
and acquitted the accused. The High 
Court had held that as the legislature 
had used the present participle ‘has 
been’ and not the past participle in the 
epening part of the section, it should 
be understood that the section was in- 
tended to be used only where a per- 
son was convicted .of the offences 
referred to in Section 57, subsequent 
to the coming into force of the Act. 
This Court differed from the inter- 
pretation placed by the High Court on 
Section 57 of the Bombay Police Act 
and held that the section enabled the 
authorities to take note of the convic- 
tions of the accused prior to the Act. 
It was observed: 


“An offender who has been punish- 
ed may be restrained in his acts and 
conduct by some legislation, which 
-takes note of his antecedents; but so 
long’ as the action taken against him 
is after the Act comes into force, the 
statute, cannet be said to be applied 
retrospectively. The Act in question 
was thus not applied retrospectively 
but prospectively......... The verb ‘has 
been’ is in the present perfect tense, 
and may mean either ‘shall have been’ 
or ‘shall be’. Looking, however, to the 
scheme of the enactment as a whole 
and particularly the other portions of 
it, it is manifest that the former 
meaning is intended...... . 


It is clear from the above observa- 
tiens that the expression ‘has been’ was 
interpreted having regard te the 
seheme of the enactment and it was 
net construed in isolation. That deci- 
sion makes it clear that the questions 
whether those expressions relate to 
pest er future events, have te be 
gathered from the context in which 
they appear as well as the scheme əf 
the particular legislation. 


- 55, The decision of the Court 
of Appeal in Barber v. Pigden, (1937) 
1 Ali ER 114 is also not of any mate- 
rial assistance te the workmen. Hav- 
ing due regard to the scheme of the 
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“Law Reform (Married Women- and 
Tortfeasors) Act, 1935;” it was héld: | 
therein that the said statute did away 

with a host of legal fictions, which in’ 
origin were inextricably mixed up 
with the old procedural law. It was. 
further held that the canon against re- 

trospective interpretation does not 

apply to a statute decling with the 
adjective law i.e. procedure. Similarly 

the decision of the Calcutta High Court 

in „Birla Brothers Ltd. v. Modak, ILR 

(1948) 2 Cal 209 which has been ap- 

proved in Jahiruddin v. K. D. Rathi, 

1966-2 SCR 660 = (AIR 1966 SC 907} 

and the decision of this Court in Bhoj- 

raj Kuverji Oil Mills and Ginning, 
Factory v. Subbash Chandra Yograj 

Sinha, 1962-2 SCR 159=(AIR 1961 SC: 
1596) do not advance the case of the 
workmen. The decision in (1968) 3 

SCR 623=(AIR 1968 SC 1336), relied 
on by the employers deals with a dif- 
ferent problem. 


56, It must be stated at this: 
stage that procedural law has always 
been held to operate even retrospec- 
tively, as no party has a vested right 
in procedure. In our opinion, the prin- 
ciples stated in Inre Athlumney; Ex 
Parte Wilson, 1898-2 QB 547 are 
more apposite to the case on hand. 
The question arose regarding the con- 
struction to be placed upon S. 23 of 
the Bankruptcy Act, 1890. The said 
section was as follows: 


“Where a debt has been proved 
upon a debtor’s estate under the prin- 
cipal Act, and such debt includes in- 
terest, or any pecuniary consideration 
in lieu’ of interest, such interest or 
consideration shall, for the purpose of 
dividend, be calculated at a rate not 
exceeding five per centum per annum, 
without prejudice to the right of a 
creditor to receive out of the estate 
any higher rate of interest to which 
he may be entitled after all the debts 
proved in the estate have been paid 
in full.” 


57. The point that arose for 
consideration was whether the above 
section operates so as to govern the 
distribution of dividend under a con- 
tract made under a scheme which had 
taken effect before the Act was pass- 
ed or came into operation. In holding 
that the section was not retrospective, 
it was ebseavved: 
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“Then is the section so expressed 
as to be plainly retrospective? No 
doubt the words ‘where a debt has 
been proved under the principal Act’ 
are capable of such a meaning. But 
‘this form of words is often used to 
refer, not to a past time which preced- 
ed the enactment, but to a time which 
is made past by anticipation — a time 
which will have become a past time 
only when the event occurs on which 
the statute is to operate. In former 
times draftsmen would have used the 
words ‘where a debt shall have been 
proved’, but in modern Acts the past 
‘tense is frequently used where no re- 
‘trospective operation can be intended”. 


58. We have already express- 
ed our view regarding the interpreta- 
tion of Section 11A. We have held that 
the previous law, according to the 
decisions of this Court, in cases where 
la proper domestic enquiry had been 
held, was that the Tribunal had no 
ijurisdiction to interfere with the find- 
ing of misconduct except under cer- 
{tain circumstances. The position fur- 
ither was that the Tribunal had no 
jurisdiction to interfere with the 
punishment imposed by an employer 
both in cases where the misconduct is 
established in a proper domestic en- 
quiry as also in cases where the Tri- 
bunal finds such misconduct proved on 
the basis of evidence adduced before 
lit. These limitations on the powers of 
the Tribunals were recognised by this 
{Court mainly on the basis that the 
power to take disciplinary action and 
impose punishment was part of the 
managerial functions. That means that 
the law, as laid down by this Court 
over a period of years, had recognised 
icertain managerial rights in an em- 
ployer. We have pointed out that this 
position has now been changed by 
Section 11A. The section has the ef- 
fect of altering the law by abridging 
the rights of the employer inasmuch 
as it gives power to the Tribunal for 
the first time to differ both on a 
finding of misconduct arrived at by 
an employer as well as the punishment 
imposed by him. Hence in order to 
make the Section applicable even to 
disputes, which had been referred 
prior to the coming into force of the 
section, there should be such a clear, 
¡express and manifest indication in 
E section. There is no such express 
i 








indication. An inference that the sec- 


tion applies to proceedings, which are 
already pending, can also be gathered 
by necessary intendment. In the case 
on hand, no such inference can be 
drawn as the indications are to the 
contrary. We have already referred to 
the proviso to.section 114 which sta- 
tes ‘in any proceeding under this sec- 
tion’. A proceeding under the section 
can only be after the section has come 
into force. Further the section itself 
was brought into force some time after 
the Amendment Act was passed. These 
circumstances as well as the scheme 
of the section and particularly the 
wording of the Proviso indicate that 
Section 11A does not apply to dis- 
putes which had been referred prior 
to 15-12-1971. The section applies only 
to disputes which are referred for ad-: 
judication on or after 15-12-1971. To 
conclude, in our opinion, Section 11A 
has no application to disputes referred 
prior to 15-12-1971. Such disputes 
have to be dealt with according to the 
orons of this Court already referr- 
ed to. 


59. In Civil Appeal No. 1461 
of 1972, the Industrial Tribunal had 
considered only the question regard- 
ing thẹ applicability of the section to 
disputes which had been referred be- 
fore the section came into force. The 
Tribunal has held that the section 
does not apply to such disputes. This 
view is in accordance. with our deci- 
sion and as such is correct. This 
appeal is hence dismissed. 


60. In the three other orders, 
which are the subject of consideration 
in Civil Appeals Nos. 1995 of 1972,, 
1996 of 1972 and 2386 of 1972. the 
Labour Court, Bombay has held that 
Section 11A applies even to disputes 
which had been referred prior to 15- 
12-1971. This view, according to our 
judgment, is erroneous. The Labour 
Court has also expressed some views 
on the construction to be placed on 
Section 11A. Part of the views ex- 
pressed therein is correct; but the rest 
are wrong. To the extent that the 
decision of the Labour Court in the 
three orders are contrary to our deci- 
sion on both the points. they are set 
aside and the appeals allowed to that 
extent. The Tribunal and the Labour 
Courts concerned in all these appeals, 
will preceed -with the adjudication of 
the die= ites in accordance with the 
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views expressed in this judgment. 

There will be (no) order as to costs in 

these appeals. , 
Appeals decided accordingly. 
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Co-operative Societies, U. P. and others, 
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pellants v. Registrar, Co-operative 
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Writ Petn. No. 298 of 1971 and 
Civil Appeal No. 593 of 1972, D/- 22- 
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Index Note:—(A) U. P. Co-opera- 
tive Societies Act, 1965 (11 of 1966), 
S. 35 (2) — Power to suspend com- 
mittee of management and to appoint 
administrator — Exercise of — Vali- 
dity. 


Brief Note: — (A) The interim 
„suspension of the Committee of 
management is made when in the opin- 
ion of the Registrar the suspension 
of the Committee of management 
during the period of supersession pro- 
ceedings is necessary in the interest 
of the Society, The interim suspension 
of the Committee of management 
would be bad if no proceedings have 
been set in motion in accordance with 
the provisions of the Act. So also if 
no proceedings for the supersession of 
the Committee of management have 
commenced the pre-requisite condi- 
tion to the appointment of the interim 
Administrator cannot be said to have 
been fulfilled and therefore in such 
- case the Registrar would have no 
power to appoint an Administrator. 
Decision of Allahabad H. C. D/- 29-11- 
1971, Reversed. (Paras 14, 15) 


The Judgment of the Court was 
delivered by 

RAY, J.:— The petitioner in this 
writ petition impeaches the order 
dated 14 July, 1971 passed by the 
€Q/CQ/A363/73/MLD 
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Deputy. Registrar, Co-operative Socie- 
ties, Meerut. By that order the De- 
puty Registrar, Co-operative Societies 
suspended the President and the com- 
mittee of management of Jahangirabad 
Co-operative Marketing Society Ltd. 
Jahangirabad. The petitioner Veerpal 
Singh was the President of the Jahan- 
girabad Co-operative Marketing Socie- 
ty. By that order the Deputy Registrar | 
further appointed Ghanshyam Murari 
Sharma, Additional District Co-opera- 
tive Officer, Bulandshahr as Adminis- 
trator to carry on the functions of the 
society. 

2 The appeal is from the 
order dated 29 November, 1971 of the 
Allahabad High Court dismissing in 
limine the petition under Article 226 
of the Constitution. In that petition 
the appellants Yograj Singh and 
others challenged the aforesaid order 
dated 14 July, 1971 suspending the 
President and the committee of mana- 
gement of Jahangirabad Co-operative 
Marketing Society. 

3. Two questions fall for de- 
termination in the writ petition and 
the appeal. First, whether the De- 
puty Registrar under the Co-operative 
Societies Act, 1965 referred to as the 
Act could suspend the President and 
the committee of management of Jah- 
angirabad Co-operative Marketing So- 
ciety. Secondly, whether the Deputy 
Registrar could temporarily appoint 
an administrator. 


4, Counsel on behalf of the 
petitioner raised three contentions for 
impeaching the order of suspension. 
First, it was said that the order of 
suspension is void because it is made 
mala fide and exercised for the cól- 
Jateral purpose of withdrawing the 
petitioner from the committee of 
management tc which he was elected 
and in which he continued his office. 
Secondly, it was said that the order of 
suspension is bad because there were 
no supersession proceedings as con- 
templated in Section 35 of the Act. 
The Registrar did not give an oppor-' 
tunity to the Society and did not hear 
the Society. The Registrar did not ob- 
tain the opinion of the general body 
of the society as to the suspension of 
the committee. Thirdly, it was said 
that the suspension order could not 
have the effect of appointment of an 
aa under Section 35 of the 
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5. In the month of April 1969 
there was an inspection of thẹ Jahan- 
girabad Cooperative Marketing Society 
(hereinafter referred to as the Society). 
That inspection note has, however, not 
been disclosed. In the month of 
October, 1969 the petitioner was re- 
elected as a Director of the manage- 
ment of the society. Again, in the 
month of October, 1969 the petitioner 
was appointed as a delegate by the 
committee of management of the So- 
‘ciety to the Provincial Co-operative 
Federation. Subsequently, the general 
body of the Provincial Co-operative 
Federation elected the petitioner to 
the committee of management of the 
Federation. In the month of April, 
1970, the petitioner was also elected 
Chairman of the Provincial Co-opera- 
tive Federation. 


6. In the month of September, 
1970 at the instance and under the 
direction of the Deputy Registrar who 
had been a former Secretary of the 
Federation and of Shri Yadav the 
then Minister of Co-operative Society, 
the Uttar Pradesh Government nomi- 
nated 10 members and a Chairman of 
the Federation. The petitioner who 
was the then Chairman, was however 
omitted from the list of the U. P. 
Government. In the month of Decem- 
ber, 1970 the new Ministry of the 
U. P. Government revoked the previ- 
ous order of Government made in the 
month of September, 1970. 


T. In the month of June, 1971 
there was again a new Ministry in 
which Shri Yadav again became the 
Minister of Co-operative Society. The 
Government then nominated 10 mem- 
bers in the committee of management 
of the Federation under Section 34 (1) 
of the Act and appointed the Addi- 
tional Registrar of Co-operative Socie- 
ty as the President. 


8. In the month of June, 1971 
a lot was drawn to find out which of 
the Directors of the Provincial Co- 
operative Federation were to vacate 
the office in order to make room for 
the nominees of the Government. The 
pene survived his office in the 
ot. 


9. The petitioner made an ap- 
plication for amendment of the peti- 
tion. In that application for amend- 
ment, allegations were made that Shri 
Yadav and Tyagi both contrived to 
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suspend the committee of manage- 
ment of the Federation. It was also al- 
leged that the withdrawal of the de- 
legation. of the petitioner to the Pro- 
vincial Cooperative Federation was 
ante dated. The order of withdrawal 
was dated 15 July, 1971. The letter 
dated 15 July, 1971 is said to have 
been sent by the administrator of the 
Society withdrawing the delegation 
of the petitioner to the U. P. Provin- 
cial Co-operative Federation. The psti- 
tioner denies that alleged fact. In the 
prayer of the petition for amendment 
the petitioner asked for quashing the 
order dated 15 July, 1971. 

10. In view of the fact that the 
petitioner did not allege facts to raise 
any plea of mala fide acts on the part 
of the respondents this Court did not 
allow any amendment of the petition. 

11. The power of suspension 
of the committee of management is to 
be found in Section 35 (2) of the Act. 
_ -2 Section 35 (2) of the Act 
is as follows: 

“Where the Registrar, while pro- 
ceeding to take action under sub-sec- 
tion (1) is of opinion that suspension 
of the committee of management dur- 
ing the period of proceedings is neces- 
sary in the interest of the society, he 
may suspend the committee of manage< 
ment which shall thereupon cease to 
function, and make such arrangement 
as he thinks proper for the manage- 
ment of the affairs of the society till 
the proceedings are completed: ; 

Provided that if the committee of 
management so suspended is not 
superseded it shall be reinstated and 
the period during which it has remein- 
ed suspended shall count towards its, 
term”. j 

12. The Registrar has power 
under Section 35 (1) of the Act to 
supersede the committee of manage~ 
ment. The circumstances under which 
he can exercise his powers are when 
in the opinion of the Registrar the 
society makes default or is negligent 
in the performance of duties imposed 
on it by the Act or the rules or the 
bye-laws of the society or commits 
any act which is prejudicial to the 
interest of the society or its members, 
or is otherwise not functioning pro- 
perly, the Registrar after affording 
the committee of management a rea- 
sonable opportunity of being heard 
and obtaining the opinion of the 
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general body of the society in 
a general meeting called for the 
purpose in manner prescribed 
may, by order in writing, supersede 
the committee of management. 


13. These provisions indicate 
the circumstances under which the 
Registrar has power to supersede or 
Suspend the committee of manage- 
ment and to appoint an administrator. 
Section 35 (2) of the Act confers 
power on the Registrar to suspend the 
committee of management during the 
period of proceedings for supersession. 
The Registrar has also power under 
Section 35 (2) of the Act to make ar- 
rangement as he thinks proper for the 
management of the society till the 
proceedings are completed. The power 
to suspend the committee of manage- 
ment during the period of proceedings 
is exercisable when proceedings for 
supersession have commenced. Sec- 
tion 35 (1) ofthe Act shows that when 
the Registrar is of opinion that the 
committee of a co-operative society 
makes default or is negligent in the 
performance of duties or is otherwise 
not functioning properly the Regis- 
trar may supersede the committee of 
management and has to give an op- 
portunity to the society to be heard 
in that behalf. The Registrar has also 
to obtain the opinion of the general 
body of the society. Therefore, the 
opinion of the Registrar is to be fol- 
lowed by some definite act which will 
commence the proceedings for super- 
session. The provisions in the Act indi- 
eate that some definite step like the 
issue of a notice must be taken under 
the provisions of Section 35 (1) of the 
Act with a view to show that proceed- 
ings for supersession of the committee 
lare set in motion, 


14. It is therefore manifest 
that power exercisable under S. 35 (2) 
of the Act is confined to the time 
during the period of supersession pro- 
ceedings. Unless the proceedings have 
started as indicated earlier the Regis- 
trar cannot call in aid the power 
exercisable under Section 35 (2) of 
the Act. 


15. The second question which 
has to be decided is whether the 
Registrar could appoint an administra- 
tor in the present case. The Registrar 
could not appoint an administrator. 
The reasons are these. The proceed- 
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ings for supersession of the committee 
of management have not commenced. 
The proceeding can commence only 
when the necessary step to commence 
it is taken. The interim suspension of 
the committee of management under 
Section 35 (2) of the Act is made 
when in the opinion of the Registrar 
the suspension of the committee of 
management during the period of pro- 
ceedings is necessary in the interest 
of the society. As no proceedings have 
been set in motion in accordance with 
the provisions of the statute, the in- 
terim suspension of the committee of 
management is bad. An appointment! 
of administrator is specifically dealt 
with in sub-sections (3), (4), (5) and 
(6) of S. 35 of the Act. The appoint- 
ment of administrator is normally 
after the supersession of the com- 
mittee of management, It is true that 
there is no specifie provision for an 
appointment of administrator during 
the interim period. But Section 35 (2) 
of the Act states that the Registrar 
may make such arrangement as he 
thinks proper for the management of 
the affairs of the society till the pro- 
ceedings are completed. An appoint- 
ment of administrator during the in- 
terim period is therefore not ruled out 
of the provisions of Section 35 (2) of 
the Act, but the prerequisite condition 
to the appointment of the interim ad- 
ministrator has not been fulfilled in 
the present case, because no proceed- 
ings for the supersession of the com- 
mittee of management of the society 
have commenced. 


16. The administrator appoint- 
ed by the Registrar withdrew the 
delegation of the petitioner appellant 
Veerpal Singh to the Uttar Pradesh 
Provincial Co-operative Federation. 
Under Rule 86 of the Uttar Pradesh 
Co-operative Societies Rules, 1968 a 
person who is a delegate of a co-opera- 
tive society shall cease to be such de- 
legate if he is withdrawn by the com- 
mittee, administrator or adminis- 
trators appointed by the Regis- 
trar under Section 35 of the Act. 
In the present case the appointment 
of the administrator is bad as indicat- 
ed earlier. The act of the Registrar in 
withdrawing the delegation of Veer- 
pal Singh is also bad because of his 
infirmity to act as an administrator. 

__. 1%. For these reasons, the order 
dated 14 July, 1971 is set aside and 
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quashed. The petition succeeds, The 
appeal is also allowed. 
18. Parties will pay and bear 
their own costs. 
Petition and appeal allowed. 
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India, Art. 309 — Executive instruc- 
tion — Memorandum D/- 21-3-1963 
issued by Assam Government is mere- 
ly executive instruction and not rule 
under Article. Decisions of Assam 
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Brief Note: — (A) The memoran-= 
dum raising the age of retirement of 
its servants from 55 years to 58 years 
being a mere executive instruction’ and 
not a rule under Art. 309 does not 
confer any legal right on the persons 
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tion can be founded on it. AIR 1970 
SC 1314. Followed. (Para 11) 


Index Note: — (B) Constitution 
of India, Art. 309 — Retention of em- 
ployee in service beyond age of super- 
annuation is in diseretion cf Govern- 
ment. $ 


Brief Note: — (B) A Government 
servant has no right to continue in 
service beyond the age of superannua= 
tion and if he is retained beyond that 
age it is only in exercise of the dis- 
eretion of the Government. The Court 
would not go into the reasons which 
weighed with the authority in coming 
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was guided by ulterior motive or the 
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India, Art. 133—Leave granted wita- 
out mentioning under what particular 
clause it was granted! — Objection 
raised at late stage cannot be allowed. 
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Brief Note — (C) Objection to 
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making it impossible for the appellant 
to resort to remedy under Art. 136. 
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. .. The Judgment of the Court was 
delivered by 


ALAGIRISWAML, J.:— These five 
appeals by leave are by the State of 
Assam against the judgment of the 
High Court of Assam in five petitions 
filed by the respondents in the res- 
pective appeals. 


2. Shri Bansi Ram Das was 
Professor and Head of the Department 
of Physics in the Government Cotton 
College, Gauhati. Shri Kanak Lal Das 
was Professor and Head of the De- 
partment of Philosophy. Shri Basanta 
Kumar Das was a Physiological Che- 
mist in Class I of the Assam Veteri- 
nary Service and on the relevant date 
was the Deputy Director of imal 
Husbandry & Veterinary Department. 
Shri Khageswar Saikia wasan Upper 
Division Assistant in the office of the 
Deputy Commissioner, Darrang Tez 
pur on the relevant date, and Shri 
Anand Chandra Hazarika was a Head, 


16 


12 


Sa 


1973 State of Assam v. B. K. Das (Alagiriswami J.) [Prs. 2-6] S. C. 1253 


Assistant in the office of the Deputy 
Commissioner, Darrang, Tezpur. On 
21st March, 1963 the Government of 
Assam issued a memorandum raising 
the age of retirement of its servants 
from 55 years to 58 years. The re~ 
levant portion of the memorandum 
was as follows: 

"3. No Government servant will 
be entitled to the benefit of the in- 
creased age of compulsory retirement 
unless he has been permitted to con= 
tinue in service after the age of 55 
years after the appointing authority 
is satisfied that he is efficient and 
physically fit for further Government 
service, The procedure to be followed 
by the appointing authorities before 
they permit a Government servant to 
continue in service is outlined in the 


4. Notwithstanding anything con~ 
tained in the foregoing paragraphs, 
the appointing authority may require 
a Government servant to retire after 
he attains the age of 55 years or 3 
(three) months’ notice without assign~ 
ing any reason. 

8. Necessary amendments to the 

relevant rules will be issued in due 
course.” 
In the Annexure to this memorandum 
the procedure to find out the effici~ 
ency and the physical fitness of the 
employee concerned was laid down. 
They were to be tested as to their 
efficiency by a Board consisting of the 
Chief Secretary, the Secretary of the 
department concerned and the Head 
of the Department. As regards physi- 
cal fitness such persons were to be 
examined by the Civil Surgeon of the 
district in which they were posted. 

3. These five respondents were 
not allowed to continue in service in 
accordance with this memorandum 
and they filed petitions before the 
Assam High Court questioning the 
validity of the orders retiring them 
from service. The High Court first 
decided the case of Shri Bansi Ram 
Das in Civil Rule No. 319 of- 1966. 
They allowed his petition and direct- 
ed him to be put back in service to 


continue there till he attained the age 


of 58 years. The other four petitions 
were allowed on the basis of this judg- 
ment without going into the facts of 
each case_or their merits. 

4, All the five officers had 
put forward the contention that under 


terms of the memorandum dated 21- 
3-1963 they had a right to continue in 
service even after they had completed 
their 55th year. All of them also con- 
tended that they- had been picked oub 
for special discrimination. The Gov- 
ernments reply to these contentions 
was that no one got a right to con- 
tinue in service after completing 55 
years and that there was no discri- 
mination and the fact that some offi. 
cers were allowed to continue and 
some others who were found not fit 
were not continued did not mean that 
there was any discrimination. 

5. In the case of Shri Bansi 
Ram Das and Shri Kanak Lal Das, 
who was the petitioner in Civil Rule 
No. 350 of 1966 (he is now dead and 
his widow is the first respondent) the 
Board constituted to consider their 
cases, after scrutinising their charac- 
ter roll and after consideration of 
facts decided to recommend them for 
retention in service beyond 55 years. 
But the Minister incharge of Educa- 
tion made a note as follows: 

“E cannot agree to giving exten- 

sion to Prof. Kanak Lal Das and Prof. 
Bansi Ram Das. I consider them to be 
outmoded in their intellectual develop- 
ment.” 
So it can þe said these cases are alike. 
In their cases the contention in the 
Governments counter affidavit was 
that they were not found fit to con- 
tinue in service after attaining fifty 
five years. The Minister’s remark was 
also given as another reason. 

6. These two officers in parti- 
cular, tħerefore, contended that the 
Board constituted to consider their 
fitness for further continuance in ser- 
vice having recommended them for 
such continuance and there being no 
material on record on the basis of 
which the Minister could pass - the 
order above extracted, the order retir- 
ing them was. invalid. It is true that 
the Screening Board had recommend- 
ed the continuance of these two offi- 
cers in service after their attaining 
the age of 55. There is also no mate- 
rial to show what exactly was respon- 
sible for the impression which the 
Minister formed about the capacity 
of these two officers. But once it is 
held that the memorandum of 21-3- 
63 is merely an executive instruction 
which confers no right on anybody, 
the judgment of the Minister cannot 
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be questioned unless it- could be shown 
that there were any mala fides. There 
was no allegation even of any mala 
fides. This Court would not go into 
{the reasons which weighed with the 
Minister in coming to the decision, un- 
less it could be said that he was guid- 
ed by ulterior motives or the decision 
contravenes some law. The decision of 
the Minister cannot. therefore, be ques- 
tioned. 


7. . The cases of the other three 
officers are different because in their 
cases there is no recommendation of 
the Board on record showing that 
their continuance had been recom- 
mended. In Civil Appeals 179 and 180 
though the Deputy Commissioner had 
recommended their continuance, the 
Commissioner had taken a different 
view. In the case of Shri Khageswar 
ae the Commissioner wrote as fol- 
ows: 


“I have given careful considera- 
tion to this case and feel that it will 
not be desirable to grant extension to 
Shri Khageswar Saikia beyond 55 
years. The reports for 1964 and 1965 
recorded by different Deputy Commis- 
sioners are hardly favourable for his 
further retention. 

On an overall consideration I re- 
gret my inability to accept your re- 
commendation for giving any exten- 
sion to Shri Khageswar Saikia. He 
should retire on attaining the age of 
55 years.” 

In the case of Shri Anand Chandra 
Hazarika he wrote: 


“It will be seen from the reports 
for 1960, 1965 and 1966 that Shri 
Hazarika has been found to be lack- 
ing in the capacity to manage the 
office and supervise work to the satis- 
faction of his superiors. In 1960 the 
Deputy Commissioner commented that 
he should exercise more supervision 
over the junior hands. In 1965 another 
Deputy Commissioner commented on 
his lack of supervisory capacity and 
referred to his identification with some 
groups in the office. He also recorded 
that Shri Hazarika was slow in carry- 
ing out orders, In 1966 the same 
Deputy Commissioner repeated his 
adverse comments about lack of super- 
vision. In the circumstances, it seems 
to me that the publie interest will not 
be served by giving extension to Shri 
Hazarika as he will invariably hold a 
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key supervisory post despite his lad 
of supervisory ability. 

As regards Shri Narasimhan’ 
report I may state that this report wa 
received without being called for an 
in view of the consistent adverse re 
marks recorded for 1960, 1965 anc 
1966 it is difficult to believe that Shr 
Hazarika could have overnight be 
come an excellent R. S., improved the 
working of the office and proved ai 
an asset to the Deputy Commissioner 
I am afraid Shri Narasimhan’s super- 
latives are based on an inadequate 
assessment for too short a period. | 
do not propose to comment on the 
preparation of a new Character Roll 
by Shri Hazarika containing uncer- 
tified remarks; I would, however, in- 
vite Government’s attention to the De- 
puty Commissioner’s letter in this 
regard. 

I recommend that Shri Hazarike 
should be asked to retire from service 
on attaining 55 years of age.” 


8. In the case of Shri Saikia 
and Shri Hazarika the Commissioner, 
who was the immediate superior offi- 
cer of the Deputy Commissioner, who 
recommended their case, was not satis- 
fied that they were fit to be continu- 
ed in service beyond 55 years and he 
has given very valid reasons for not 
recommending their continuance in 
service. In Saikia’s case, in their coun- 
ter affidavit, the Government have 
pointed out that the Deputy Commis- 
sioner’s recommendation was only a 
recommendation which cannot bind 
the Commissioner or the State Gov- 
ernment and as the Commissioner did 
not find him suitable and did not al- 
low him to continue beyond 55 years 
of age, he had to retire at the age of 
55 years and there was no discrimina- 
tion or favouritism or arbitrary action 
on the part of the Government. In 
Hazarika’s case the Government, in 
their counter affidavit, pointed out 
that though the Deputy Commissioner 
recommended his case for extension of 
service, the Commissioner did not do 
so and the Government had to decide 
the matter not in the light of the re- 
commendation of the Deputy Commis- 
sioner but in the light of the merits oi 
the case judging from the entire mate- 
rial on record, that as he was not 
found efficient and suitable by the ap- 
pointing authority, namely. the Com- 
missioner, he was not allowed to con- 
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tinue beyond 55 years of age and that 
there was no discrimination or denial 
ofequal protection of law nor any in- 
fringement of any legal right of the 
petitioner. , 

9. The High Court has ignor- 
ed these facts and simply followed its 
judgment in the case of Bansi Ram 
Das in these two cases also. It was its 
duty to have considered the merits of 
each case and it had failed to do so, 
It is obvious that these two respon- 
dents were found not suitable for be- 
ing continued in service. 

10. We shall next take up the 
case of Basanta Kumar Das. In his case 
also in their counter affidavit the Gov- 
ernment had pointed out that the ap- 
pointing authority was not satisfied 
with his work so as to extend his ser- 
vices beyond the age of 55 years. It 
was specifically contended that he was 
not entitled to automatic extension 
till 58 years only because the Medi- 
cal Board and the Screening Board 
found him efficient. It was further 
contended that as Deputy Director he 
was not able to manage his work quite 
well. It was stated that with regard 
to the cattle feed deals, there were 
large number of anomalies including 
charges of questionable conduct, and 
that as ordered by the Minister, the 
Secretary had to go to Gauhati to look 
into the anomalies and to set things 
right, and that the Government did 
not see much of an advantage in ex- 
tending his services beyond the age of 
55. There was no reply filed by the 
respondent to this statement on be~ 
half of the Government and the state- 
ment, therefore, stood unchallenged. 
In the circumstances it is not possible 
to say that the Government was not 
justified in refusing to continue him 
in service beyond his 55th year. 

11. We shall now deal with 
the contentions raised by all the five 
respondents. We must first of all point 
out that the memorandum dated 21-3- 
63 is a mere executive instruction and 
not a rule made under Article 309 of 
the Constitution. It did not confer any 
legal rights on the persons covered by 
it. No legal action can be founded on 
it. A similar view has been taken in a 
recent decision of this Court in State 
of Assam v. Premadhar, (1971) 1 SCR 
503=(AIR 1970 SC 1314). 

12. In Kailash Chandra v. 
Union of India. (1962) 1 SCR 374 = 
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(AIR 1961 SC 1346) this Court had 
to consider the. effect of Rule 2046 (2) 
(a) of the Railway Establishment Code, 
which reads as follows: 


“Clause (a) — A ministerial ser- 
vant who is not governed by sub-cl. (b) 
may be required to retire at the age 
of 55 years but should ordinarily be 
retained in service if he continues to 
be efficient up to the age of 60 years. 
He must not be retained after that age 
except in very special circumstances 
which must be recorded in writing 
and with the sanction of the compe=« 
tent authority.” f 
This Court observed: 


“This intention is made even 
more clear and beyond doubt by the 
use of the word “ordinarily”. “Ordi- 
narily” means “in the large majority off 
cases but not invariably”, This itself 
emphasises the fact that the appropri- 
ate authority is not bound to retain 
the servant after he attains the age of 
55 even if he continues to be efficient, 
The intention of the second clause, 
therefore, clearly is that while under 
the first clause the appropriate autho- 
rity has the right to retire the servant 
who falls within clause (a) as soon as 
he attains the age of 55, it will, at 
that stage, consider whether or not to 
retain him further. This option to re- 
tain for the further period of five 
years can only be exercised if the 
servant continues to be efficient; but 
in deciding whether or not to exercise 
this option the authority has to con- 
sider circumstances other than the 
question of efficiency also; in the ab- 
sence of special circumstances he 
“should” retain the servant; but what 
are special circumstances is left entire- 
ly to the authority’s decision. Thus, 
after the age of 55 is reached by the 
servant the authority has to exercise 
its discretion whether or not to retain 
the servant; and there is no right in 
the servant to be retained, even if 
he continues to be efficient.” 


13. This was a case where the 
rule was statutory. It need hardly bej- 
emphasised that what applies to a 






63 they got a right to continue in ser- 
vice beyond the age of 55 years. 


1256 S. C. [Prs. 13-17] State of Assam v. B. K. Das (Alagiriswami J.) 


Government servant has no right to 
continue in service beyond the age of 
superannuation and if he is retained 
beyond that age it is only in exercise 
of the discretion of the Government. 

14, In B. N. Mishra v. State of 
U. P., (1965) 1 SCR 693 = (AIR 1965 
SC 1567) it was held that: 

“Government was not obliged to 
retain the services of every publie ser- 
vant for the same length of time. The 
retention of public servants after the 
period of retirement depended upon 
their efficiency and the exigencies of 
public service. It cannot be urged that 
if Government decides to retain the 
services of some Government servants 
after the age of retirement it must re- 
tain every Government servant for 
the same length of time. The retention 
of public servants after the period of 
retirement depends upon their effi- 
ciency and the exigenicies of public 
service.” 

This again is a complete answer to 
the contention of the respondents that 
they had been discriminated against. 
The fact that certain persons were 
found fit to be continued in service 
does not mean that others who were 
not so found fit had been discriminat- 
. ed against. Otherwise the whole idea 
of continuing only efficient people in 
service even after they had completed 
55 years becomes only meaningless. 
In this connection we may refer to 
certain observations of this Court in 
Union of India v. J. N. Sinha, (1971) 
1 SCR 791 at p. 795 = (AIR 1971 SC 
40) as follows: 

“There is no denying the fact that 

fn all organizations and more so in 
government organisations, there is 
good deal of dead wood. It is in public 
interest to chop off the same.” 
With respect we agree with this ob- 
servation, It is also to be noticed that 
there is no allegation of any mala fides 
on the part of any of the authorities 
who had to deal with their cases, al- 
Jeged or proved in any of the cases. 


15. We thus come to the con- 
clusion that there are no merits in 
any of the contentions put forward on 
behalf of the respondents in these five 
appeals. This, however, leaves the 
question regarding the certificate 
granted by the High Court of Assam 
fn the case of three respondents in 
three Civil Appeals Nos. 1961 to 1963 
pf 1969. 


A. I. R- 


16. The certificates simply say 
“Leave to’ appeal to Supreme Court 
is granted” butdo not mention under 
what particular clause or sub-clause 
of Art. 133 leave was granted. Based 
on the decision of this Court in Sardar 
Bahadur -S. Indra Singh Trust v.C.LT., 
82 ITR 561=(AIR 1972 SC 34) where 
it was stated: 

_ . In that certificate all that we 
find is a bald statement by the High 
Court that the case is a fit one for ap- 
peal to this Court. This Court has 
ruled that such a certificate is an in- 
valid one and an appeal brought on 
the strength of such a certificate is 
not maintainable.” 

Mr. Daphtary who appeared for the 
respondent Bansi Ram Das urged that 
the appeal should be dismissed on this 
simple ground. If this contention is 
to be upheld it will apply to the 
other two cases also. On behalf of the 

State of Assam it was contended that 
this point was not raised till the ap- 
peals were taken up for argument, 
that they were taken by surprise and 
they would be prepared to file a peti~ 
tion for special leave if that was con- 
sidered necessary, if the appeals were 
adjourned by a week. In the very case 
relied upon by Mr. Daphtary the ap- 
pellant filed a special leave applica- 
tion and after hearing the parties the 
Court came to the conclusion that the 
Jeave asked for should be granted. We 
may now consider some of the earlier 
decisions of this Court on this points 
In Union of India v. Kisheri Lal 
Gupta, (1960) 1 SCR 493 = (AIR 1959 
SC 1362) special leave to appeal from 
the judgment of a single Judge of the 
High Court had been obtained without 
first appealing to the appellate bench 
of the High Court. This Court held 
that the leave could have been revok- 
ed if the objection was taken at the 
earliest opportunity, and an objection 
to the leave so granted and an appli- 
cation for revocation of leave made 
after inordinate delay at a later stage 
would prejudice the appellant, for if 
the objection had been taken at the 
earliest point of time the appellant 
would have the opportunity to prefer 
a Letters Patent Appeal and the ap- 
pellant cannot be made to suffer for 
the default of the respondent. 

17. In. Durga Prasad v. Bana- 
ras Bank Ltd., (1964) 1 SCR 475 = 
(AIR 1963 SC 1322) the High Court 
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þad certified the case under Art. 133 
(1) (a) of the Constitution for „appeal 
to this Court. It was urged during the 
hearing of the appeal on behalf of the 
other side that the appeal was not 
competent on the ground — that the 
High Court had no jurisdiction to 
grant the certificate under, Art. 133 
(1) (a) of the Constitution without cer- 
tifying that the appeal involved some 
substantial question of law. This Court 
held that the appeal could not be en- 
tertained as it was a case of a judg- 
ment of the High Court which affirm- 
ed the judgment of the single Judge 
and the High Court had not certified 
that the decision involved any sub- 
stantial question of law. The counsel, 
for the appellant, however, requested 
that in any event special leave to ap- 
peal under Art. 136 of the Constitu- 
tion be granted. But having regard to 
all the circumstances this Court decid- 
ed that it was not a fit case for grant- 
ing leave to appeal. 


18. Tn Civil Appeal No. 578 of 
11963, decided on 28rd July, 1965 this 
Court, though it held that the certifi- 
¿cate granted by the High Court was 
i incompetent, heard the Counsel for 
-the appellant, who made an oral 
request for grant of special leave 
„undertaking to file a petition support- 
‘ed by an affidavit and by an applica- 
_ tion for condonation of delay immedi- 
ately. This Court thought that it was 
a fit and proper case and that special 
leave should be granted because im- 
„portant questions of law had to be 
“decided. It directed the appellant to 
file the necessary special leave peti- 
tion within a week, 


19. In the fatest decision of 
this Court in Bijili Cotton Mills v. 
JYndustrial Tribunal II, AIR 1972 SC 
1903 to which one of'us was a party, 
it was held that this Court under Arti- 


cle 136 is fully competent to enter- 


tain even an oral prayer for grant of 
special leave and condonation of de- 
lay and if the cause of justice so de- 
mands, to grant the same and to con« 
sider the special leave to appeal on 
merits. On consideration of all the cir- 
cumstances of that case it was held 
that it was fit for granting special 
fleave to appeal and for condoning the 
delay. The decision in C. A. No. 578 
of 1963 (SC) was cited with approval, 
Whese cases establish that the powers 
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of this Court to grant special leave 
under Article 136 are very wide and 
that it would be prepared to exercise 
it at any stage in a proper case. Fur- 
thermore, it would not allow an ob- 
jection to the nature of the certificate 
to be taken if it is done at a late stage 
making it impossible for the appellant 
to resort to the proper remedy as he 
could have done if the objection had 
been taken at an early stage. 


20. This Court does not simply 
dismiss an appeal on the ground that 
the leave obtained was not a proper 
one and leave the matter to rest there. 
It is always prepared to consider 
the request for grant of special leave 
at any stage if the circumstances of 
the case require. An objection to the 
certificate should be taken at the ear- 
liest possible moment and the respon- 
dent’s failure to do so would not be 
allowed to prejudice the appellant and 
he would not be made tosuffer for the 
failure of the respondents. In this case 
also if the objection had been taken 
at the earliest pojnt of time the ap- 
pellant could have applied for special 
leave and in the circumstances of this 
case we would have been prepared to 
grant special leave. When the High 
Court decided these cases the judg- 
ment of this Court in (1971) 1 SCR 
503 = (AIR 1970 SC 1314) had not 
been delivered. Therefore, a substan- 
tial question of law arose for decision 
in these cases. If the respondents had 
raised the point at the earliest possi- 
ble time we would have been prepar- 
ed to consider an oral request for spe- 
cial leave and for condonation of de- 
lay and to direct the appellants to file 
petitions for this purpose. But as it has 
been done only at the last moment 
after the appeals were taken up for 
hearing we are of opinion that the ap- 
pellants should not be made to suffer 
by the respondents’ negligence. We, 
therefore, hold against this objection. 


21, In the result all the five 
appeals are allowed andthe judgments 
of the Assam High Court are set aside. 


We, however, make no order as to 
costs, 


- Appeals allowed. 





1258 S. C. [Prs. 1-6} State of Punjab v. Joginder Singh 


AIR 1973 SUPREME COURT 1258 
(V 60 C 275) 
(From: Punjab & Haryana)* 

A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 
State of Punjab, Appellant v. 

Jorinder Singh and others, Respon- 

ents. 


Criminal Appeal No. 67 of 1972, 


D/- 12-3-1973. 


Index Note: — (A) Constitution 
of India, Art. 136 — Appeal against 
acquittal — Appreciation of evidence 
—Supreme Court rarely interferes with 
appreciation of evidence. (X-Ref: — 
Penal Code (1860), S. 302). 


Brief Note: — (A) In appeals 
against acquittal by special leave 
Supreme Court will not normally in- 
terfere with the appreciation of evi- 
dence or finding of fact unless the 
High Court has acted perversely or 
otherwise improperly or there has 
been a grave miscarriage of justice. 

l (Para 10) 

The Judgment of the Court was 
delivered by ” ; 


VAIDIALINGAM, Ju-—— This ap- 
peal by the State, by special leave, is 
against the judgment dated Septem- 
ber 7, 1971 ofthe High Court of Pun- 
jab and Haryana in Criminal Appeal 
No. 384 of 1971 and Murder Reference 
No. 32 of 1971. Respondents 1 and 2 
are brothers and similarly Respon- 
dents 3 to 6 are also brothers. The 
six respondents along with another 
Darshan Singh, son of Ishar Singh, 
were tried for offences under Sections 
302 and 307 read with Section 149 and 
Section 148 of the Indian Penal Code. 
The learned Additional Sessions Judge, 
Amritsar, acquitted the 7th accused, 
Darshan Singh, son of Ishar Singh. 
Joginder Singh, the Ist respondent, 
was convicted under Section 302 and 
sentenced to death. Respondents 2 to 
6 were convicted under Section 302 
read with Section 149 and sentenced 
to life imprisonment. All the six res- 
pondents were convicted under S. 148 
and sentenced to one year’s rigorous 
imprsionment. Further they were also 
convicted and sentenced to varying 


*(Criminal App. No. 384 of 1971 and 
Murder Ref. No. 32 of 1971, D/- 
7-9-1971 — (Punj. & Har.) 
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terms of imprisonment under Ss. 323, 
324 read with S. 149 and Section 326 
of the Indian Penal Code. All the sen- 
tences of imprisonment were directed 
by the Trial Court to run concurrent- 


ly. 

2. There was no appeal by the 
State against the acquittal of the 7th 
accused. All the respondents challeng- 
ed their conviction and the sen- 
tences awarded in Criminal Appeal 
No. 384 of 1971 before the High Court, 
As the Ist respondent had been sen- 
tenced to death, there was also the 
Murder Reference No. 32 of 1971 by 
the learned Sessions Judge to the 
High Court for confirmation. The 
High Court accepted their appeal and 
acquitted all the respondents. ‘The 
Murder Reference was rejected. The 
State has come up in appeal against 
the order of acquittal passed by the 
High Court. 

3. Mr. A. N. Mulla, Iearned 
counsel for the State, has very strenu- 
ously attacked the reasoning and find-~ 
ing of the High Court. According to 
him, the learned Additional Sessions 
Judge in a very well-considered judg- 
ment had convicted the respondents, 
But, on the other hand, the High: 
Court without a proper consideration 
of the evidence has acquitted the rese 
pondents without any justification, f 


4, Therefore, the point is whe 
ther the order of acquittal passed by 
the High Court is justified in the cirs 
cumstances of this case. i 

; The case for the prosecution} 
was briefly as follows: i 

$ On the evening of May 2% 
1970, the deceased, Gurdip Singh, with 
his two brothers, PWs. 3 and 4, was 
sitting in his haveli in the village 
Maan. At about 7 or 8.00 P.M., he 
went to his fields, which were at a 
distance of about 150 yards to answer 
calls of nature. The respondents along 
with the 7th accused, armed with dang 
and kirpans, suddenly emerged from 
the bushes nearby and inflicted very 
serious injuries on Gurdip Singh. In 
particular, the Ist respondent, Jogin- 
der Singh, gave a cut on the neck of 
Gurdip Singh with a sword. Even 
after Gurdip Singh fell down, all the 
seven accused mercilessly beat him 
with the weapons they had. Gurdip 
Singh died on the spot. This incident 
was witnessed by PW 1, the son of the 
deceased, as well as PWs 3 and 4, 
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PWs. 3 and 4 rushed to help their 
brother, and they also received inju- 
ries at the hands of all the accused. 
All the accused ran away with their 
weapons. P. Ws.5 and 6 saw the ac- 
cused running away in a body. The 
first information report was given by 
P.W.1 at about 10.30 P.M at the 
police station, Kathu Nagal, which was 
at a distance of about one mile from 
the village. P. W. 15 took up investiga- 
tion. In the meanwhile, P. Ws. 3 and 4 
had gone to the V. J. Hospital at 
Amritsar, which was about 12 miles 
away from the village. The doctor, 
P, W.2, treated these witnesses for 
their injuries. P.W. 2 also performed 
the postmortem on the deceased. On 
the basis of information furnished by 
respondents 2 and 5, blood-stained 
kirpans were recovered. The postmor- 
tem examination revealed that the de- 
ceased had sustained about 34 inju- 
ries, According to the doctor, PW 2, 
injuries Nos. 1, 3 and 6 were indivi- 
dually sufficient in the ordinary course 
of nature to cause death. 


7. The prosecution relied on 
the evidence of PWs. 1, 3 and 4 and 
also on the evidence of PWs.5 and 6 
for establishing that all the accused 
‘were seen running away with wea- 
pons in their hands immediately after 
the occurrence. The learned Additional 
Sessions Judge found that the prose- 
cution witnesses had sufficient motive 
to falsely implicate the 7th accused, 
Darshan Singh, son of Ishar Singh. 
The Trial Court was not prepared to 
give such credence to the evidence of 
PWs. 5 and 6. Nevertheless, in view 
of the fact that PWs. 3 and 4 had 
received injuries, their evidence as 
well as the evidence of PW 1 was ac- 
cepted. The Trial Court also accepted 
the ease of the prosecution regarding 
the recovery of blood-stained kirpans 
on the basis of information furnished 
by respondents 2 and 5. Disbelieving 
the prosecution witnesses, the Trial 
Court acquitted the 7th accused, Dar- 
shan Singh, son of Ishar Singh. But 
it found it safe to act on the same evi- 
dence and convicted all the respon- 
dents in the manner stated earlier. 


8. The High Court, on the 
other hand, was also not prepared to 
act on the evidence of PWs. 3 and 4. 
In fact the view of the High Court is 
that they are not reliable witnesses. 
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Even the evidence of PW 1 was not 
accepted by the High Court. Accord- 
ing to the High Court the place, where 
this incident is stated to have taken 
place, was not visible from the haveli 
of the deceased where admittedly 
PWs. 1, 3 and 4 were stated to have 
been. Though’ PWs. 3 and 4 had 
received injuries and claimed to have 
gone immediately to the Hospital 
about 12 miles from the village for 
treatment, the evidence shows that 
they were actually treated only at 
about 9.30 A.M. on the morning of 
May 23, 1970. In fact PW 2, the Medi- 
cal Officer, has given evidence to this 
effect. It is the view of the High 
Court that these two witnesses were 
in the village at the time when the 
Investigating Officer came and it is 
only after a long deliberation among 
themselves that the first information 
report implicating the accused was 
given. The evidence of these two wit- 
nesses that they had already left for 
the Hospital and they did not see the 
Investigating Officer in the village, 
was not believed by the High Court. 
The evidence of PW 15, Investigating 
Officer, to the same effect was also not 
believed. The High Court was also 
impressed by the circumstance that 
though PWs.3 and 4had received in- 
juries and this fact was known to PW 
15, still the latter did not make any 
attempt to contact these two people 
at the Hospital for recording their 
statements. Their statements were 
actually recorded only on the morn- 
ing of May 24, 1970, ie. after a con- 
siderable delay. The evidence of PWs, 
5 and 6 was also rejected by the 
High Court. The recovery of blood- 
stained kirpans stated to have heen 
made on the basis of the statements 
made by respondents 2 and 5 was also 
disbelieved by the High Court. Hav- 
ing due regard to the medical evidence, 
it is the view of the High Court that 
Gurdip Singh should have died about 
two or three hours after taking food 
because the doctor found eight ounces 
of semidigested food in his stomach. 
This gives an indication that the mur- 
der must have taken place not at the 
time mentioned by the prosecution 
witnesses but long thereafter when 
probably there would have been no- 
body to witness the occurrence. The 
High Court has quite naturally taken 


into account the fact that the prosecu- 
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tion witnesses have not been believed 
by the Trial Court so far as.the 7th 
accused was concerned though~all of 
them have attributed a very important 
.part in the incident. In view of these 
circumstances, the High Court felt 
that there is a reasonable doubt re« 
garding the complicity of these respon~ 
dents and accordingly acquitted them. 


9. It is not disputed that the 
High Court, sitting as a Court of ap- 
peal, was entitled to reappraise the 
evidence. In fact, as Joginder Singh, 
the Ist respondent, had been sentenc- 
ed to death and there was the Murder 
Reference, there was a duty on the 
part of the High Court to consider 
the evidence independently and come 
to its own conclusion. It can be stated 
safely that it is established that on 
May 22, 1970, Gurdip Singh was 
murdered on his field on which bar- 
seem was standing and that in the 
said incident his two brothers, P. Ws. 3 
and 4, received injuries. Under these 
circumstances, normally the evidence 
of P.Ws.3and 4 must receive very 
careful consideration at the hands of 
the court. It should be borne in mind 
that even according to the learned 
Additional Sessions Judge, these and 
other witnesses had a motive to fal- 
sely implicate the 7th accused. The 
fact that their evidence has been 
found to be false with regard to the 
participation of the 7th accused, is 
certainly a very important factor tobe 
taken into account to consider as to 
how far their testimony regarding the 
others can be safely 
that purpose, the High Court has test- 
ed their evidence along with the other 
evidence on record. Though they 
claimed to have gone away to the Hos- 
pital to get themselves treated im- 
mediately after the occurrence, which 
is stated to have taken place between 
7 and 8.00 P.M. on May 22, 1970, the 
records clearly show that they were 
for the first time treated by the doc- 
tor only at about 9.30 A.M. on the 
morning of the next day. They had 
no explanation to offer for this delay. 
Under those circumstances, the High 
Court was justified in holding that 
the incident must have happened very 
late in the night, when the other wit- 
nesses, who claimed to have seen the 
occurrence, would not have been 
there. There is also the circumstance 
that, though it is in evidence, there 


accepted. For . 
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` are other people living near about the 
place of occurrence. Not one of them 
has been examined by the prosecution. 
PWs. 5 and 6 have been found to be 
unworthy of credit by both the Courts, 


10. Mr. Mulla has taken us 
through the evidence of the material 
prosecution witnesses and urged that 
their evidence has not been properly 
appreciated by the High Court. It is 
now well established that in appeals 
against acquittal, by special leave 
under Article 136, this Court will not 
normally interfere with the apprecia- 
tion of evidence or finding of fact un- 
less the High Court has acted perver- 
sely or otherwise improperly or there 
has been a grave miscarriage of jus- 
tice. It is no doubt unfortunate that a 
murder goes unpunished. After hav- 
ing gone through the reasons given by 
the High Court, we are satisfied that, 
as there is a reasonable doubt regard- 
ing the guilt of the respondents, the 
High Court was justified in acquitting 
prog The appeal fails and is dismiss~ 
ed. 

Appeal dismissed. 
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Hira Nath Mishra and others, Ap- 
pellants v. The Principal, Rajendra 
Medical College, Ranchi.and another, 
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Index Note? — (A) Constitution 
‘of India, Art. 226 — Rules of natural 
justice — Applicability. 

Brief Note: — (A) Principles of 
natural justice are not inflexible and 
may differ in different circumstances. 
When a proper enquiry is held by an 
enquiry committee consisting of three 
respectable and independent members 
of the staff as appointed by the Prin~ 
cipal of a Medical College to enquire 
into the complaint of the inmates of 
the Girls hostel against certain male 
students of that College about their 
indecent behaviour with them in the 
hostel compound itself during odd 
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hours of night, in such a case the rules 
of natural justice does not require that 
statement of girl students should be 
recorded in presence of the male stu- 
dents concerned or that the latter 
should be furnished with the report 
of the enquiry committee. Case law 
discussed, aren - Ti Sas High 

ourt D/- 21-11- ; med. ; 
: k (Paras 7, 10, 11) 
Cases Referred: Chronological Paras 
AIR 1968 SC 850=(1968) 2 SCR 

186, Union of India v. P, K. 


Roy 

(1958) 2 All ER 579=(1958) 1 WLR 
762, Byrne v. Kinematograph 
Renters Society Ltd. 

(1949) 1 All ER 109=65 TLR 225, 
Russell v. Duke of Norfolk | 
1911 AC 179=104 LT 689, Board _ 

of Education v. Rice 10 


The Judgment of the Court was 
delivered by 

PALEKAR, J.— This is an appeal 
by special leave by three students of 
Rajendra Medical College, Ranchi from 
an order of the Patna High Court 
dated November 21, 1972 dismissing a 
Writ Petition filed by them for quash- 
ing the Order dated 24-6-1972 passed 
by the Principal of that College ex- 
pelling them from the college for two 
academic sessions ie. 1972-73 and 
1973-74, 


2. The appellants were Second 
Year students of the college and lived 
in a Hostel attached to the college. 
There was another Hostel for girl stu- 
dents. On the night between 10th and 
11th June, 1972 some male students of 
the college were found sitting on the 
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compound wall of the girls Hostel.. 


Later they entered into the compound 
and were seen walking without clothes 
on them. They went near the windows 
of the rooms of some of the girls and 
tried to pull the hand of one of the 
girls. Some five of these boys then 
climbed up along thedrain pipes to 
the terrace of the girls Hostel where 
a few girls were doing their studies. 
On seeing them the girls raised an 
alarm following which the students 
ran away. The girls recognized four 
out of these male students — three of 
them being the present appellants and 
the fourth being one Upendra Prasad 
Singh. 

3. On 14-6-1972 a complaint 
was received by the Principal from 


36 girl students residing in the Girls 
Hostel alleging the above facts. The 
Principal decided to hold an enquiry 
and entrusted the enquiry to three 
members of the staff viz. Dr. J. Sha- 
ran, Dr. B. B. P. Roy and Dr. (Miss) 
M. Quadros. The four students were 
directed to present themselves at 4.30 
p.m. on 15-6-1972 in the Principal’s 
room in connection with the enquiry. 
Accordingly, they attended at the time 
of enquiry which was conducted by 
the Enquiry Committee in the room 
itself — the Principal having left the 
place. The students were called one 
after other in the room and to each 
one of them the contents of the com- 
plaint were explained, due care being 
taken not to disclose the: names of 
the girls who had made the complaint. 
They were also given a charge which 
ran as follows: 


“A complaint has been lodged 
that you trespassed into the premises 
of the girls hostel at late night of 
10th/11th June, 1972, made unautho- 
rised entry into the Junior Girls Hos- 
tel. Further you have been accused of 
gross misconduct. You are, therefore, 
asked to show cause why disciplinary 
action should not be taken against you 
for the misconduct. 


You are directed to file your reply 
immediately to the Enquiry Commit- 
tee and appear before the Committee 
as and when required. 
Non-compliance will lead to ex parte 
decision.” 

Each one of the students was given 
paper and pen and asked to write 
down whatever he had to say. The 
students uniformally denied having 
trespassed into the girls Hostel or 
having misbehaved with them as al- 
leged. They added that they were in 
their own Hostel at that time. 


4, It appears that before the 
students had been called in the after- 
noon, the Enquiry Committee had 
called 10 girls of the Hostel who were 
party to the complaint and their state- 
ments in writing had been recorded. 
The Enquiry Committee also found 
that though there were many more 
students the girls could identify only 
these four students by name, The girls 
belonged to the same college and 
hence they had known these students. 
The statements of the girls had not 
been recorded in the presence of the 
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appellants as it was thought it was un- 
wise to do so. 

5. After making the necessary 
enquiry and considering the state- 
ments of the four students who did 
not intimate that they wished to lead 
any evidence, the Committee came to 
the unanimous conclusion that the 
three appellants and Upendra were 
four out of the students who had 
taken part in the raid that night. The 
Committee was of the view that the 
students were guilty of gross miscon- 

. duct and deserved deterrent punish- 
ment. They further recommended that 
they may be expelled from the college 
for a minimum period of two calendar 
years and also from the Hostel. Act- 
ing on this report which was given on 
21-6-1972, the Principal of the college 
issued the order on 24-6-1972 in these 
terms: 

“I have carefully perused your 
reply to the show cause notice issued 
against you and the report submitted 
by the Enquiry Committee consisting 
of Dr. J. Sharan, Dr. B. B. P. Roy and 
Dr. (Miss) M. Quadros. 

You have been found guilty of the 
charges which are of very serious 
nature. You are, therefore, expelled 
from this college for two academic 
sessions i.e. 1972-73 and 1973-74. You 
are further directed to vacate the hos- 
tel within 24 hours and report com- 
pliance tothe Hostel Superintendent.” 


6. It was against this Order 
that the appellants and Upendra fil- 
ed the Writ Petition in the High Court. 
Their chief contention was that rules 
of natural justice had not been follow- 
ed before the Order was passed against 
them expelling them from the college. 
They submitted that the enquiry, if 
any, had been held behind their back; 
the witnesses who gave evidence 
against them were not examined in 
their presence; there was no opportu~ 
nity to cross-examine the witnesses 
with a view to test their veracity, that 
the Committee’s report was not made 
available to them and for all these 
reasons the enquiry was vitiated and 
the order passed by the Principal act- 
ing on the report was 
High Court held that rules of natural 
justice were not inflexible and that 
în the circumstances and the facts of 
the case, the requirements of natural 
justice had been satisfied. The peti- 
tion was, therefore, dismissed. 


illegal. The - 


6-A. The appeal to this court is 
sought to be supported on the very 
grounds which did not find support 
with the High Court. 


__ i The High Court was plainly’ 
right in holding that principles of 
natural justice are not inflexible and 
may differ in different circumstances. 
This court has pointed out in Union 
of India v. P. K. Roy, (1968) 2 SCR 
186 at page 202 that the doc- 
trine of natural justice cannot be 
imprisoned within the strait-jacket 
of a rigid formula and its application 
depends upon several factors, In the 
present case the complaint made to 
the Principal related to an extremely 
serious matter as it involved not 
merely internal discipline but the 
safety of the girl students living in 
the Hostel under the guardianship of 
the college authorities. These autho~ 
tities were in loco parentis to all the 
students — male and female who 
were living in the Hostels and the res- 
ponsibility towards the young girl stu- 
dents was greater because their guar- 
dians had entrusted them to their care 
by putting them in the Hostels attach- 
ed to the college. The authorities could 
not possibly dismiss the matter as of 
small consequence because if they did, 
they would have encouraged the male 
student rowdies to increase their ques- 
tionable activities which would, not 
only, have brought a bad name to the 
college but would have compelled the 
parents of the girl students to with- 
draw them from the Hostel and, per- 
haps, even stop their further education. 
The Principal was, therefore, under 


„an obligation to make a suitable en- 


quiry and punish the miscreants. 


8. But how to go about it was 
a delicate matter. The Police could 
not be called in because if an investi- 
gation was started the female students 
out of sheer fright and harm to their 
reputation would not have cooperated 
with the police. Nor was an enquiry, 
as before a regular tribunal, feasible 
because the girls would not have ven- 
tured to make their statements in the 
presence of the miscreants because if 
they did, they would have most cer- 
tainly exposed themselves to retalia- 
tion and harassment thereafter, The 
college authorities are in no position 
to protect the girl students outside the 
college precincts. Therefore, the au- 
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thorities had to devise a just and 
reasonable plan of enquiry which, on 
the one hand, would not expose the 
individual girls to harassment by the 
male students and, on the other, se- 
cure reasonable opportunity to the 
accused to state their case. 


9. Accordingly, an Enquiry 
Committee of three independent mem- 
bers of the staff-was appointed. There 
is no suggestion whatsoever that the 
members of the Committee were any- 
thing but respectable and independent. 
The Committee called the girls pri- 
vately and recorded their statements. 
Thereafter the students named by 
them were called. The complaint 
against them was explained to them. 
The written charge was handed over 
and they were asked to state whatever 
they had to state in writing. The Com- 
mittee were not satisfied with the ex- 
planation given and thereafter made 
the report. 


f ` 10. We think that under the 
circumstances of the case the require- 
ments of natural justice were fulfilled. 
The learned counsel for the respon- 
dents made available to us the report 
of the Committee just to show how 
meticulous the members of the Com- 
mittee were to see that no injustice 
was done. We are informed that this 
report had also been made available 
to the learned Judges of the High 
Court who heard the case and it fur- 
ther appears that the counsel for the 
appellants before the High Court was 
also invited to have a look into the 
report, but he refused to do so. There 
was no question about the incident. 
The only question was of identity. The 
names had been specifically mention- 
ed in the complaint and, not to leave 
anything to chance, the Committee 
obtained photographs of the four de- 
linquents and mixed them up with 20 
other photographs of students. The 
girls by and large identified these four 
students from the photographs. On 
the other hand, if as the appellants 
say, they were in their own Hostel at 
. the time it would not have been dif. 
ficult for them to produce necessary 
evidence apart from saying that they 
were innocent and they had not gone 
to the girls Hostel at all late at night. 
There was no evidence in that behalf. 
The Committee on a careful consi- 
deration of the material before them 
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came to the conclusion that the three 
appellants and Upendra had taken part 
in the night raid on the girls Hostel. 
The report was confidentially sent to 
the Principal. The very reasons for 
which the girls were not examined in 
the presence of the appellants, prevail- 
ed on the authorities not to give a 
copy of the report to them. It would 
have been unwise to do so. Taking all 
the circumstances into account it is 
not possible to say that rules of natu-~ 
ral justice had not been followed. In 
Board of Education v. Rice, 1911 AC 
179 Lord Loreburn laiddown that in 
disposing of a question, which was the 
subject of an appeal to it, the Board 
of Education was under a duty to act 
in good faith, and to listen fairly to 
both sides, inasmuch as that was a 
duty which lay on everyone who de=- 
cided anything. He did not think that 
the Board was bound to treat such a 
question as though it were a trial. The 
Board need not examine witnesses. It 
could, he thought, obtain information 
in any way it thought best, always 
giving a fair opportunity to those who 
were parties in the controversy to 
correct or contradict any relevant 
statement prejudicial to their view. 
More recently in Russell v. Duke of 
Norfolk, (1949) 1 All ER 109 at p. 118 
Tucker, L. J. observed: “There are, in 
my view, no words which are of uni- 
versal application to every kind of 
inquiry and every kind of domestic 
tribunal. The requirements of natural 
justice must depend on the circumst- 
ances of the case, the nature of the 


‘inquiry the rules under which the tri- 


bunal is acting, the subject-matter that 
is being dealt with, and so forth. Ac- 
cordingly, I do not derive much assis- 
tance from the definitions of natural 
justice which have been from time to 
time used, but, whatever standard is 
adopted, one essential is that the per- 
son concerned should have a reason- 
able opportunity of presenting his 
case.” More recently in Byrne v. Kine- 
matograph Renters Society Ltd. (1958) 
2 All ER 579 Harman, J. observed 
“what, then, are the requirements of 
natural justice in a case of this kind? 
First, I think that the person accused 
should know the nature of the accusa- 
tion made; secondly that he should be 
given an opportunity to state his case; 
and thirdly, of course, that the tribu- 


nal should act in good faith. I do not 
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think that there really is anything 


more.” 


ji. Rules of natural justice 
cannot remain the same applying to 
all conditions. We know of statutes in 
India like the Goonda Acts which per- 
mit evidence being collected behind 
the back of the goonda and the goonda 
being merely asked to represent against 
the main charges arising out of the 
evidence collected. Care is taken to 
see that the witnesses who gave state- 
ments would not be identified. In 
such cases there is no question of the 
witnesses being called and the goonda 
being given an opportunity to cross- 
examine the witnesses. The reason is 
obvious. No witness will come for- 
ward to give evidence in the presence 
of the goonda. However unsavoury, the 
procedure may appear to a judicial 
mind, these are facts of life which are 
to be faced. The girls who were moles- 
ted that night would not have come 
forward to give evidence in any regu- 
lar enquiry and if a strict enquiry 
like the one conducted in a court of 
Jaw were to be imposed in such mat- 
ters, the girls would have had to go 
under the constant fear of molestation 
by the male students who were capa- 
ble of such indecencies. Under the 
circumstances the course followed by 
the Principal was a wise one. The 
Committee whose integrity could not 
be impeached collected and sifted the 
evidence given by the girls. There- 
aiter the students definitely named by 
the girls were informed about the 
complaint against them and the charge. 
(hey were given an opportunity to 
state their case. We do not think that 
the facts and circumstances of this 
case require anything more to be done. 


12. There is no substance in 
the appeal which must be dismissed. 
The appeal is dismissed. There shall 
be no orders as to costs. 


Appeal dismissed. 


A.L Re 
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_, Didar Singh, Appellant v. The 
District Magistrate, Amritsar and 
others, Respondents. 

Criminal Appeal No. 45 of 1973, 


D/- 16-3-1973. 
„ ~mdlex Note: — (A) Maintenance 
of Internal Security Act (i871), S. 8s— 
Effective opportunity to-make repre- 
Sentation—Reasonable inference, 
Brief Note: — (A) A lengthy re- 
presentation by detenu (in English and 
signed in Punjabi). dealing with seve- 
ral allegations contained in the grounds 
of detention, raises a reasonable in- 
ference that he fully understood the 
nature of the allegations. In such a 
tase it cannot be contended that effec- 
tive opportunity to make representa- 
tion was denied as the copies of the 
grounds of detention were in Punjabi 
and English whereas the detenu knew 
only Urdu. AIR 1971 SC 263, Distin- 
guished, l (Para 3) 
Index Note: — (B) Maintenance of 
Internal Security Act (1971) S. 8 — 
Dispesal of representation made by 
detenu — On facts, held, that the re- 
presentation had been dealt with ex- 
peditiously atevery stageand the en- 
tire period of disposal had been pro- 
perly explained. AIR 1972 SC 438, 
Distinguished, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 SC 438=(1972) 1 SCR 
1022, Khaidem Ibocha Singh v. 
State of Manipur 

AIR 1971 SC 263 = (1970) 3 SCR 
872=1971 Cri LJ 281, Chaju 
Ram v. State of Jammu & 
Kashmir 3 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.— The ap- 
pellant was detained by the District 
Magistrate, Amritsar, on June 20, 
1972, under Section 3, sub-section (2) 
read with section 3 (1) (a) (i) of the 
Maintenance of Internal Security Act, 
1971, as amended by sub-section (6) of 
Section 6 of the Defence of India Act, 
1971. He challenged the detention þe- ` 
fore the High Court of Punjab and 
Haryana in Criminal Writ No. 33 of 
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1972. The High Court upheld the order 
of detention and dismissed his Writ 
Petition. The detenu has come up to 
this Court by special leave. 

2. Mainly two contentions 
were raised before us by Mr. Srinatha 
Singh, learned counsel for the appel- 
lant: 

(1) The copies of the grounds for 
detention were supplied to the 
detenu in Punjabi and English lan- 
guages and as he knows only Urdu, 
he has been denied an effective op- 
portunity to make his representation; 
and 


(2) there has been considerable 

delay in disposing of the represen~ 
tation made by the detenu. 
From the affidavit of the District 
Magistrate, Amritsar, before the High 
Court, it is seen that the appellant was 
arrested on June 20, 1972 and the 
grounds of detention were served on 
the petitioner in English and Punjabi 
languages on the same day. The peti- 
tioner being a born Punjabi has not 
raised any objection that he did not 
know either English or Punjabi. It is 
further stated that he sent a very 
lengthy representation covering about 
nine typed pages in English and sign- 
ed the same in Punjabi, According to 
the District Magistrate, the plea of 
the appellant that his mother tongue 
is Urdu and that he is not familiar 
with English or Punjabi is an after- 
thought. 

3. The appellant has accepted 
in his Writ Petition that the grounds 
of detention were served on him in 
English together with a transliterated 
copy in Punjabi (Gurmukhi | script). 
But his plea is that he does not pos- 
sess any knowledge of Punjabi or En- 
glish, as his mother tongue is Urdu. It 
is accepted on behalf of the appellant 
that he did send a very lengthy re- 
presentation covering several typed 
pages in English and signed in Pun- 
jabi, If that is so, it is reasonable to 
infer that the appellant was able to 
fully understand the nature of the 
allegations made against him. If that 
were not so, it is difficult to appre- 
ciate how he was able to make such 
a lengthy representation dealing with 
the several allegations contained in 
the copies of the grounds served on 
him. This cannot be considered to be 
a case where no effective opportunity 
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was furnished to the appellant because} 
of his alleged language difficulty. 
Therefore, the decision of this Court 
in Chaju Ram v. State of Jammu & 
Kashmir, (1970) 3 SCR 872=(AIR 1971 
SC: 263) is of no assistance to the ap- 
pellant. Therefore, the first contention 
has to be rejected. 

4, Coming to the second con- 
tention regarding the delay in the 
Government dealing with the repre- 
sentation, it is necessary to refer to 
the various dates given in the counter- 
affidavit filed before the High Court 
by the Secretary (Home), Government 
of Punjab. The appellant in his Writ 
Petition had merely stated that he 
made a representation to the Govern- 
ment on July 16, 1972 and that no 
action had been taken by the State. 
On the other hand, from the affida- 
vit of the Home Secretary, the fol- 
lowing particulars are gathered. 

5. The appellant delivered 
to the Superintendent, Central Jail, 
his representation dated July 18, 
1972 and the same was forwarded 
the next day and was received by the 
Government on July 20, 1972. As 
the order of detention had been pass- 
ed by the District Magistrate, by let- 
ter dated July 21, 1972, the Govern- 
ment called for the comments of the 
said officer on the representa- 
tion made by the detenu. The District 
Magistrate sent his comments on July 
25, 1972 and they were received by 
the Government the next day. But 
as certain further clarification had- 
to be obtained in respect of the mat- 
ters referred to by the detenu in 
paragraphs 11 and 14 of his represen- 
tation, the Senior Superintendent of 
Police, Amritsar, was contacted to 
send the necessary clarification. The 
reply of the Senior Superintendent 
of Police, Amritsar, was received on 
July 31, 1972, furnishing the informa- 
tion called for. The representation 
made by the detenu together with 
the comments of the District Magis- 
trate, the Senior Superintendent of 
Police, Amritsar, and the Deputy Ins- 
pector General of Police (C.I-D.) were ` 
considered by the Home Secretary 
and the entire file with his remarks 
was placed before the Chief Minister 
on July 31, 1972. The Chief Minister 
on a consideration of the entire facts 
rejected the representation of the de- 
tenu on August 6, 1972. Thé District 
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Magistrate, Amritsar, was informed 
about this rejection on August 9, 
1972, with a request to inform the de- 
tenu. At this stage it may be men- 
tioned that the District Magistrate has 
stated that the rejection of the repre- 
sentation was promptly communicated 
to the detenu. 

6x From the above facts it is 






tation has been dealt with as expedi- 
tiously as possible at every stage. 


(1972) 1 SCR 1022=(AIR 1972 SC 


This contention also will have to be 
rejected. 

7. A feeble argument was 
raised by the learned counsel for the 
appellant that the verification made 
in the affidavits of the District Magis- 
trate and Home Secretary are not in 
order. We do not find any defect in 
them. 

8. In the result the appeal 
fails and is dismissed. 

Appeal dismissed. 
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M/s. Karamchand Thapar and 
Brothers (P) Ltd., Appellant v. Their 
Workmen, Respondents. 

Civil Appeal No. 1209 of 1968, D/- 
6-4-1973.. 

Index Note: — (A) Industrial Dis- 
putes Act (1947), Sch. 3 Item 2—Dear- 
ness Allowance — Payment according 
to price index — When called for. 

Brief Note: — (A) If the paying 
capacity of the employer increases or 
the -cost of living shows an upward 
trend, the industrial employees would 
_ be justified in making a claim for the 
re-examination of the rates of the 
dearness allowance. The Tribunal will 
not be normally justified in rejecting 
it solely on the ground that enough 
time has not elapsed after the making 
of the previous award. (Para 13} 
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Where no evidence is adduced to 
show that the paying capacity of the 
employer will be seriously burdened 
if dearness allowance is paid to its 
employees according to the steeply in- 
creased price index, the same cannot 
be refused on ground that it was not 
granted in previous awards. (1964) 1 
Lab LJ 429 (SC) Distinguished. 

(Paras 12, 18) 
Cases Referred. Chronological Paras 
(1964) 1 Lab LJ 429 (SC), Karam 
Chand Thapar & Bros. Ltd. 
v. Their Workmeéen 9 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:—- This ap- 
peal. by special leave, by the com- 
pany is against the award dated Fe- 
bruary 1, 1968, of the Fourth Indus- 
trial Tribunal in case No. VIII-218 of 
1967, directing the appellant to pay 
dearness allowance according to the 
rates onthe basis of the Bengal Cham- 
ber of Commerce Scheme, for both the 
clerical and the subordinate staff, link- 
ed with the rise and fall in the cost 
of living index. 

2. By its order dated April 22, 
1967, the Government of West Bengal 
referred for adjudication the follow- 
ing issue. , 

“Whether the existing rates of 
dearness allowance require any modi- 
fications? If so, to what extent and 
from which date? Whether the Scheme 
of D. A. should be linked up withi 
rise and fall in the cost of Living In- 
dex? If so, what-should be the basis?” 
According to the union, there is a big 
gap between the existing wage and 
the living wage of the workmen in the 
company. The company was paying 
dearness allowance to its workmen at 
a rate which was far less than that 
paid by other comparable concerns of 
the region. It was the further case of 
the union that the Bengal Chamber 
of Commerce Scheme of dearness al- 
lowance, as was being followed by all 
concerns of the local region, provide 
for about 90 percent neutralisation in 
the cost of living upto a certain stage 
of pay 45 per cent neutralisation upto 
another stage and 22 1/2 per cent 
neutralisation for the rest of the pay. 
Though there has been, from time to 
time, adjudication regarding the claim 
of the workmen, there has been a very 
steep rise in the cost of living index 
and living conditions and, therefore, 
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there is justification for revising the 
existing rates of dearness allowance. 
The union further pleaded that the 
dearness allowance should be linked 
with the price index and the cost of 
living and that the financial position 
of the company was such that it can 
afford to give dearness allowance ac- 
cording to the Bengal Chamber of 
Commerce Scheme. 

3. The appellant controverted 
the claims of the workmen on the 
ground that the demand of the work- 
men to award dearness allowance ac- 
cording to the Bengal Chamber of 
Commerce 
tently rejected by the Tribunal and 
also by this Court. Company’s -finan- 
cial position was not such as to justify 
any modification in the existing rates 
of dearness allowance. i 

4. The Tribunal bas accepted 
the claim of the workmen in the man- 
ner indicated above. - 

5. Mr. G. B. Pai, learned coun- 
sel for the appellant, has referred us 
to the previous awards relating to this 
company as well as the decision of 
this Court rendered on a former oc- 
casion declining to grant to the work- 
men dearness allowance according to 
the Bengal Chamber of Commerce 
Scheme. The counsel pointed out that, 
in the absence of any fresh materials 
placed by the union before the Tribu- 
nal, the direction making the appellant 
pay dearness allowance according to 
the said Scheme is quite unjustified. 
The counsel also pointed out that the 
financial capacity of the appellant as 
well as the additional burden that the 
company will have to bear, if the said 
Scheme isto be implemented, has not 
nia at all considered by the Tribu- 
nal. 

6. Mr. Chagla, learned counsel 
for the workmen, on the other hand, 
pointed out that, in none of the pre- 
vious awards nor in the judgment of 
this Court, had it been stated that at 
no time the appellant can be made to 
pay dearness allowance on the basis 
of the Bengal Chamber of Commerce 
Scheme. The reasons given for reject- 
ing the claim of the workmen at that 
time no longer continue to exist. He 
further pointed out that in view of 
the changed conditions, the Tribunal 
was perfectly justified in considering 
the claim of the workmen and accept- 
ing the same. He also pointed out that 
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Scheme has been consis-, 


the appellant did not place any mate- 
rial before the Tribunal to show that 
its financial position was such that it 
could not bear the burden of paying 
dearness allowance according to the 
Bengal Chamber of Commerce Scheme. 
Evidence was let in to show that there 
has been a very steep rise in the cost 
of living index and there was ample 
justification for the Tribunal for re- 
vising the existing scales of dearness 
allowance. 

7. Having given due considera- 
tion to the contentions of the learned 
counsel, the materials on record and 
the reasons given by the Tribunal, 
we are satisfied that the award does 
not require any interference at our 
hands, x 

8. There was an earlier award 
of 4-2-1952, by the Industrial Tri- 
bunal, which was confirmed by the 
Labour Appellate Tribunal an Sept- 
ember 12, 1952. There was a further 
award by the Industrial Tribunal on 
October 3, 1960. Issue No. 5 related to 
dearness allowance. The union con- 
tended that the company is financial- 
ly prosperous and stable enough to 
give to its workmen dearness allow- 
ance in accordance with the Bengal 
Chamber, of Commerce Scheme. Ac- 
cording to the union, no distinction - 
should be made in the rate of dear- 
ness allowance regarding the staff 
working in the Dalhoussie Square re- 
gion, when there was no difference in 
the paying capacity as between the 
constituent members of Bengal Cham- 
ber of Commerce and the appellant. 
The appellant then appears to have 
urged that no company outside the 
Bengal Chamber of Commerce paid 
dearness allowance according to the 
Scheme. The Tribunal in the same 
award, when considering the scales of 
pay and grades, had recorded a find- 
ing that the financial condition of the 
appellant was quite good. But it took 
note of the fact that the constituent 
members of the Bengal Chamber of 
Commerce had started their business 
in India long before the present cen- 
tury and most of them were incor- 
porated in England or other western 
countries. On the other hand, the ap- 
pellant-company has been started only 
thirty-five years ago and its work is 
confined only to coal, engineering, 
sugar and paper industry. But it has 
recorded a finding that its trade and 
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business were of an expanding nature 
and that a good deal of support and 
protection was given to the sugar and 
paper industries by the Government. 
The Tribunal’s further view is that 
‘the appellant is in the path of steady 
prosperity”. On this ground, ‘the Tri- 
bunal considered it fair and proper to 
increase the rate of dearness allow- 
ance and accordingly fixed the rates 
of dearness allowance, which were on 
a lesser scale than that under the 
Bengal Chamber of Commerce Scheme. 

- 9 The above award, which 
related to several matters, was chal- 
Jenged by both the company, the 
present appellant, and its workmen 
before this Court in Civil Appeals 
Nos. 27 to 29, 102 and 103 and the 
decision is reported in Karam Chand 
Thapar & Bros. Ltd. v. Their Work- 
men, (1964) 1 Lab LJ 429 (SC). The 
workmen contended before this Court 
in their appeal that the Tribunal 
should have awarded dearness allow- 
ance according to the Bengal Cham- 
ber of Commerce Scheme. The com- 
pany also challenged the award of 
dearness allowance even at a rate 
lesser than that awardable under the 
Scheme. The claims of both the par- 
ties regarding the dearness allowance 
have been dealt with by this Court 
(1964 (1) LLJ 429) at page 434. 
After a reference to the reasons 
given by the Tribunal, this Court 
rejected the contentions of both 
the company and the workmen. The 
net result no doubt is that the Tribu- 
nal’s decision not to grant dearness al- 
Jowance to the workmen according to 
the Scheme, was approved by this 
Court. But the reasons for such rejec- 
tion by the Tribunal have been men- 
tioned by us earlier. 


10. But it is to be noted that 
in the award dated October 3, 1960, 
the ‘Tribunal had fixed the rate of 
dearness allowance at 100 per . cent 
on the first hundred rupees; 50 per 
cent on the next hundred rupees and 
25 per cent on the remaining salaries 
of the clerical staff. For the subordi- 
nate staff, however, the dearness al- 
lowance was fixed at Rs. 48/-. 

1i. The question of dearness 
allowance was again the subject of 
consideration before the Fourth Indus- 
trial Tribunal, West Bengal, Calcutta, 
in its award dated November 23, 1965, 
(he appellant-company 


strenuously 
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opposed the claim of. the work- 
men for awarding dearness al 
lowance at the rate of Bengal Cham- 
ber of Commerce Scheme. The stand 
taken by the company was that it is 
a member of the Indian Chamber of 
Commerce, which has formulated a 
different rate of dearness allowance 
and that it was paying accordingly. 
The Tribunel, on a consideration of the 
facts and circumstances, has expressed. 
the opinion that the schéme of Bengal 
Chamber of Commerce has, more or 
less, _ adopted a practical device to cope 
up with the fluctuating price level and 


.it is not reasonable to adopt the rate 


prescribed by the Indian Chamber of 
Commerce and accordingly rejected 
the latter. The Tribunal has referred 
to the decision of this Court already 
adverted to, which also appears to 
have been relied upon by the com- 
pany. But the Tribunal held that the 
reasons given by the Tribunal in its 
award dated October 3, 1960, and, 
which were approved by this Court, 
no longer continue to exist, as the 
company has become a fully ‘develop- 
ed and strong business concern and fit 
to be compared with any other esta 
blished company. But the Tribunal 
felt that it may not be proper to place 
a heavy financial burden on the com-~ 
pany and accordingly it awarded dear- 
ness allowance again at a rate lesser 
than that envisaged under the Bengal 
Chamber of Commerce Scheme. The 
Tribunal found that the rates fixed by 
it can be easily paid by the campany 
in view of its sound financial condi- 
tion. It is to be noted that, even in 
this award, the Tribunal was almost? 
inclined, in view of the changed cir- 
cumstances, to adopt the Bengal Cham- 
ber of Commerce Scheme, but it de- 
sisted from doing so as it felt that a 
heavy financial burden should not be 
placed on the company, though it was 
in a prosperous condition. 


12. We cannot accept the con- 
tention of Mr. G. B. Pai that at no 
time the Bengal Chamber of Com- 
merce Scheme can be adopted, even 
if the circumstances warranted, mere- 
ly on the ground that on previous oc- 
casions such a claim made by the 
workmen has not been accepted. We 
have already indicated the reasons 
which prompted the Tribunal at the 
earlier stages for not adopting the 
said Scheme. In 1960, though its finan- 
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cial condition was considered’ to be 
sound, the appellant was only about 
35 or 40 years old in the business. This 
‘Court also has not held in the appeal 
against the award of 1960 that the 
appellant should never be made to 
pay dearness allowance according to 
the Scheme. But in 1965 the Tribunal 
has found that the appellants pro- 
gress was satisfactory, but it again 
refrained from imposing upon it 
dearness allowance according to the 
Scheme solely on the ground that the 
financial burden will be a little heavy. 


13. All these aspects have been 
taken into. account by the Tribunal in 
its present award. It has found that 
there is no evidence placed by the 
appellant that its financial position 
was such that it will not be able to 
bear the burden of paying dearness 
allowance at the rate envisaged by the 
Bengal Chamber of Commerce Scheme. 
The witnesses on the side of the ap- 
pellant have not stated that the com= 
pany’s finances are bad; nor have they 
stated that it cannot bear the burden 
of dearness allowance according to the 
scheme. If the appellant’s plea was 
that it could not pay dearness allow- 
ance according to the Scheme, it should 
have placed material before the Tri- 
bunal and satisfied the claim in that 
regard. The Tribunal has recorded a 
finding that the appellant’s financial 
position is such that it can pay dear< 
ness allowance according to the 
Scheme. It is no doubt true that in 
the award of dearness allowance the 
paying capacity of the appellant is a 
very material factor. The principle is 
Isettled that if the paying capacity of 
the employer increases or the cost of 
living shows an upward trend, the 
industrial employees would be justifi- 
ed in making a claim for the re-exa- 
mination of the rates of the dearness 
allowance. The ‘Tribunal will not 
be normally justified in reject- 
ing it solely on the ground that 
enough time has not elapsed after 
the making of the award. The ques- 
tion regarding revision will have to 
be examined on the merits of each in- 
dividual case by the Tribunal con- 
cerned. There is a chart, Ext. 4, giv- 
ing the cost of living index for Cal- 
cutta from 1947 to 1967 for the vari- 
ous months. When the award dated 
November 23, 1965, was passed, it will 
be seen that the cost of living index 
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was 533 points in November 1965. It 
shot up to 592 in November 1966 and to 
613 in June, 1967. Particulars regard- 
ing the rest of the months are not avail- 
able. The present award under con- 
sideration was made on February 1, 
1968, and it has also to take effect from 
that date. Therefore, the cost of living 
index, which was 533 points in 1965, 
has shot up to 613 and this clearly 
shows that there has been a very 
steep rise in the price index, which 
itself will justify a revision of the rate 
of dearness allowance as awarded in 
1965. No contention regarding the 
financial ability of the employer hav- 
ing been seriously raised before the 
Tribunal or even in the special leave 
petition before this Court, it is idle 
for Mr. Pai tocontend that the appel- 
lant cannot bear the additional bur- 


den. 

14. Having due regard to the 
materials on record, we are not satis- 
fied that the Industrial Tribunal com- 
mitted an error in awarding dearness 
allowance to the workmen of the ap- 
pellant according to the Bengal Cham- 
ber of Commerce Scheme. In the 
result, the appeal fails and is dismiss- 
ed with costs. 

Appeal dismissed. 





AIR 1973 SUPREME COURT 1269 
(V 60 C 279) 
(rom: Allahabad) 
J. M. SHELAT, AG. C. J, 
S. N. DWIVEDI AND Y. N. 
CHANDRACHUD, JJ. 

Ram Prakash, Appellant v. 
Mohammad Ali Khan (dead) througħ 
his Legal Representatives, Respon- 
dents. 

Civil Appeal No. 1860 of 1967, D/- 
4-4-1973. 

Index Note:— (A) U.P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Ss. 2 (12), (13) and 18 (1) — 
Lease of zamindari grove land exe- 
cuted by co-sharer prior to Act — 
After commencement of Act lessee of 
an intermediary’s grove land gets no 
right in grove land as he does not fall 
within the definition of intermediary 
in S. 2 (13) and the intermediary be- 
comes its bhumidar. (Paras 2, 3 & 5) 

Index Note: — (B) Civil P. C. 
(i968), Section 11 — Two second 
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appeals arising out of two cross- 

suits, filed by same party 

One dismissed and other allowed— 

Appeal by special leave in latter ap- 

peal — Decision in former appeal held 

did not operate as res judicata when 

question in issue in latter appeal could: 

not be and was not in fact considered 

in former appeal. (Para 3) 

Cases Referred: Chronological Paras 

AIR 1971 SC 1678=(1972) 2 SCR 
566, Rana Sheo Ambar Singh 
v. Allahabad Bank Ltd. 

AIR 1961 SC 1790=(1962) 2 SCR 
441, Jamshed Jahan Begam v. 
Lakhan Lal 

The Judgment of the Court was 
delivered by 


DWIVEDI, J.:— In this appeal the 
bone of contention is a certain zamin- 
dari grove. The grove belonged to a 
number of co-sharers. But in a parti- 
tion it fell to the share of one Sakha- 
wat Ali and one Hafiz Ali. On 16-2- 
1946 Hafiz Ali executed a compo- 
site document of lease and sale in 
favour of the appellant, Rarn Prakash. 
He let out his share in the grove land 
and sold his share in the standing 
trees to Ram Prakash. On the same 
day another similar document was 
executed in favour of the appellant by 
Smt. Abbasi widow of Sakhawat Ali. 
She executed the document for self 
and as guardian of her minor sons and 
daughters. The document was in res- 
pect of her share and her children’s 
shares. Subsequent to the execution of 
those documents the proprietary right 
of some other co-sharers (presumably 
some successors of Sakhawat Ali) in 
the grove land was sold to one Moha- 
mmad Ali. The appellant instituted a 
suit some time in 1946 against 
Mohammad Ali and others for injunc- 
tion and alternatively for possession 
over the grove. Some time in 1947 
Mohammad Ali and others also insti- 
tuted a rival suit for cancellation of 
the aforesaid leases. Their case, was that 
the leases were invalid as S. 246 of 
the U. P. Tenancy Act prohibited the 
execution of a lease by some of the 
co-sharers only. The two suits were 
tried together. The trial court dis- 
missed the suit of the appellant and 
decreed the other suit. Two appeals. 
were preferred against the decree of 
the trial court. The lower appellate 
court granted a decree in favour of 
the appellant for joint possession over 


A.L RB. 


the share of Hafiz Ali and Smt. Abbasi 
in the grove land. It was held that the 
lease executed by Smt. Abbasi as 
guardian of the minors was invalid. 
So no decree was passed in respect of 
their shares. The other appeal was 
disposed of on the same terms. Moha- 
mmad Ali then filed two second ap- 
peals in the Allahabad High Court. 
They were numbered 2350 and 2351 
of 1953. Second appeal No. 2350 of 
1953 was filed against the decree pass- 
ed in the appellant’s suit; second ap~ 
peal No. 2351 of 1953 was filed against 
the decree in his own suit. During the 
pendency of the appeals, Mohammad 
Ali died and his legal representatives 
were brought on record. Second ap- 
peal No. 2351 of 1953 was dismissed 
by a learned Judge of the High Court. 
Second Appeal No. 2350 of 1953 came 
up for hearing before another learned 
Judge. The appeal was allowed with 
respect to the lease of grove land and 
dismissed as regards the sale of trees, | 
Hence this appeal by special leave. 


2. We agree with the learned 
Judge that after the commencement of 
the U. P. Zamindari Abolition and 
Land Reforms Act (hereinafter referred 
to as the Act), the appellant has no 
subsisting interest in the grove land. 
Section 18 (1) of the Act provides that 
all lands in possession or held or 
deemed to be held by an intermediary; 
as an intermediary’s grove.on the date 
immediately preceding the date of 
vesting shall be deemed to be settled 
by the State Government with such 
intermediary. Section 2 (12) of the Act 


defines an intermediary as “a pro- 
prietor, under-proprietor, sub-propri- 


etor, thekedar, permanent lessee in 
Avadh, permanent tenure-holder of an 
estate or part thereof.” Section 2 (13) 
defines “intermediary’s grove” as grove 
land held or occupied by an interme- 
diary as such. 

3. As the grove in dispute was 
an intermediary’s grove, Mohammad 
Ali and others, who were intermedi- 
aries on the relevant date, became its 
bhumidars. The lessee of an interme- 
diary’s grove land is not an interme- 
diary because he does not fall within 
the definition of the word “intermedi- 
ary”. No other provision of the Act 
gives him any kind of interest in the 
intermediary’s grove land. According- 
ly, the appellant gets no right 
in the grove land in dispute. The 
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scheme of the Act is fo create 
new rights in place of old rights. 
The old rights are dead and gone after 
he commencement of the Act. (vide 
Rana Sheo Ambar Singh v.. Allahabad 
Bank Ltd., Allahabad, (1962) 2 SCR 441 
= (AIR 1961 SC 1790) and Jamshed 
Jahan Begam v. Lakhan Lal, (1970) 2 
SCR 566 = (AIR 1971 SC 1678) ). 


© 4, The decision of the High 
Court in second appeal No. 2351 of 
1953 cannot operate as res judicata in 
this appeal. Second appeal No. 2351 of 
1953 arose out of the suit instituted 
by Mohammad Ali and others. That 
suit was for cancellation of the leases 
on the ground that they were made 
in contravention of the provisions of 
S. 246 of the U. P. Tenancy Act. The 
question whether the Zamindari Abo- 
lition and Land Reforms Act gave any 
rights to the appellant in the grove 
land in dispute could not be and was 
in fact, not- considered in that appeal. 
Tn that appeal. the material issue was 
- whether the leases were void. The 
argument on behalf of Mohammad Ali 
and others in second appeal No. 2350 
of 1953 now is that assuniing that the 
leases are valid, the lessee has no sub- 
sisting right in the grove land after 
the enforcement of the Act. 


5. As the grove is land cover- 
ed by the Act, it will be governed by 
the provisions of the Act and not by 
the provisions of the Transfer of Pro- 
perty Act. We have already held that 
the appellant’s lessee rights came to 
an end on the commencement of the 
Act. And the Act conferred on him 
no new rights. In the result, there is 
no force in this appeal. It is dismissed 
with costs. 

Appeal dismissed. 





AIR 1973 SUPREME COURT 1271 
(V 60 C 280) 
(From Madhya aa 1972 Lab. T. C. 
95 


D. G. PALEKAR AND A, ALAGIRI- 
SWAMI, JJ. 

The Registrar of High Court of 
Madhya Pradesh and another, Appel- 
lants v. B. A. Nigam and others, Res- 
pondents. 

Civil Appeal No. 624 of 1972, D/- 
3-4-1973. 
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Index Note. — (A) Constitution of 
India, Art. 16 (1)—Promotion of Civil 
Judges as Additional District and Ses- 
sions Judge — Seniority — To be 
decided with reference to date of 
selection to Class I Civil Judge. and 
not with reference to entry in service. 

Brief Note: — (A) Where experi- 
ence as Civil Judge Class I, at least for 
a short period is a necessary qualifi- 
cation for promotion as Additional 
District and Sessions Judge, a Civil 
Judge Class If, who on a number of 
occasions had been found unfit to be 
posted as a Civil Judge Class I, in 
comparison with others who were his 
juniors in service, cannot, as soon as 
he is found fit to exercise the powers 
of Civil Judge Class I, claim seniority 
over his juniors earlier selected to 
exercise the powers of Civil Judges 
Class I, in the matter of promotion to 
the posts of Additional District and 
Sessions Judges. To decide his claim 
merely on the basis of his entry into 
service would be a mockery of all 
canons of fair play and justice. 1972 
Lab. I.C. 95 (Madh. Pra.) Reversed. 

(Para 3) 
_ . The Judgment of the Court was 
delivered: by 

ALAGIRISWAMI, J.— In the 
Judicial Service of Madhya Pradesh 
there are three classes of officers, 
Civil Judges, Additional District & 
Sessions Judges and District Judges 
but under the Madhya Pradesh Civil 
Courts Act, 1958 there are four clas- 
ses of- Civil Courts, the Court of the 
District Judge, the Court of the Addl. 
District Judge, the Court of the Civil 
Judge (Class I) and the Court of the 
Civil Judge (Class II). The respondent 
No. I, Shri B. A. Nigam, entered ser~ 
vice as a Civil Judge on 20-10-1956 in 
Madhya Bharat. After Madhya Bharat 
became part of Madhya Pradesh he 
was absorbed as a Civil Judge and 
placed for purposes of seniority at 
No. 189. From the time when the 
Madhya Pradesh Civil Courts Act, 1958 
came into force some period of ser- 
vice of a Civil Judge during which he 
exercised powers of Civil Judge, 
Class I, however small, was consider- 
eda necessary qualification for pro~ 
motion to the post of Additional Dis- 
trict and Sessions Judge. On or about 
May 3, 1968, by a resolution of the 
High Court it was laid down that 
selection of a Civil Judge, Class M, 
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as a Civil Judge, Class I, shall be 
Geemed as promotion and that being 
so, only the cases of Civil Judges, 
Class I, shall be considered for promo- 
tion as Additional District and Ses- 
sions Judges in order of their senio- 
rity. It must be made clear at the out- 
set that according to the Service 
Rules there is only one class of Civil 
Judges and not two classes of Civil 
Judges (Class I) and Civil Judges 
(Class Il). The fitness of the respon- 
dent (1) for promotion as Civil Judge, 
Class I, seems to have been consider- 
ed on a number of occasions ie. on 
May 3, 1966, August 12, 1966, April 
17, 1967, November 6, 1967 and April 
18, 1968 and on each of these occa- 
sions he was not found fit to exercise 
powers of a Civil Judge, Class I. Mr. 
a. N. Shroff appearing for the appel- 
lants has also shown us the file con- 
taining the proceedings of the Judges’ 
meetings of the High Court of Madhya 
Pradesh on the various dates above 
referred to in which the names of 
various officers for being posted as 
Class I Civil Juages have been con- 
sidered. We have scrutinised them care- 
fully and can see no reason to doubt 
the bona fide nature of the decisions 
therein made. The High Court has 
also taken the view that though the 
junior members in the cadre of Civil 
Judges had often been allowed to 
exercise the powers of Civil Judge, 
Class I, without considering at that 
time the respondent’s claim and then 
those junior members had been pre- 
ferred for promotion on the ground 
that they had exercised such powers, 
and such preference was open to attack 
as being violative of the fundamental 
rights of the respondent, they could 
not assist him on that ground because 
even if his claims for exercis- 
ing the powers of Civil Judge. 
Class I had been considered at the ap- 
propriate time, he would not have 
been found fit for the purpose for the 
reason earlier mentioned. While it is 
not impossible that if the respondent’s 
case had been compared with that of 
others before the 3rd May, 1966, he 
might have been found fit for being 
posted as a Civil Judge, Class I, it is 
very improbable and we, therefore, 
-agree with this conclusion of the High 
Court. Finally, on 30-11-1968 the res- 
pondent was found fit to be posted as 
a Civil Judge, Class I and he filed the 


-Registrar, H.C., M. P. v. B. A. Nigam 


AIR 
petition, out of which this appeal ari- 
ses, for consideration of his name for 


.being promoted as an Additional Dis- 


trict & Sessions Judge over the heads 
ofallthe people who had been earlier 
found to have better qualifications for 
being posted as Civil Judges, Class T 
in preference to him. That petition 
having been allowed by the High 
Court this appeal has been filed by 
certificate by the Registrar of the 
High Court of Madhya Pradesh and — 
the State against the judgment of that 
High Court. 


_2. - In addition to the point 
which we have earlier mentioned and 
agreed with the High Court, his only 
other contention was that in the list 
of Civil Judges he was senior to all 
of them and as there was no provision 
in the service rules for classifying 
Civil Judges as Class I or Class II and 
the, power to create various classes of 
services was one which vested 
with the Government and not with 
the High Court therefore the resolu- 
tion of the High Court of May 3, 1968 
cannot affect him adversely. The 
High Court took the view that as for 
some years past, a principle for selec- 
tion had been introduced that before 
a Civil Judge was promoted to the 
post of an Additional District and Ses- 
sions Judge, it was essential that he 
should have exercised the powers of 
Civil Judge, Class I, for a period, how- 
ever short and that principle had a 
rational relation to the suitability of 
Civil Judges for promotion to posts of 
Additional District and Sessions Jud- 
ges and the respondent No. I could not 
legitimately complain, as he did not 
have that qualification, and he could 
not be selected for promotion only on 
the basis of seniority. They also took 
the view that since the respondent 
No. I had not acquired the qualifica- 
tion required for promotion, his claim 
for such promotion should be regard- 
ed as having been considered and re- - 
jected by implication till November 
30, 1968 when he was allowed to eger- 
cise the powers of Civil Judge, Class I. 
Having held rightly, according to us, 
that till November 30, 1968 the res- 
pondent No. I was not qualified to be 
considered for promotion as an Addi~ 
tional District & Sessions Judge, . the 
High Court curiously enough issued a 
writ of mandamus directing that the 
respondents claim for promotion 
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should be considered in relation to 


the claims of his juniors and if he was 


found fit he should þe. allowed the, 


consequential benefits including fix- 
ing of seniority in the cadre of Addi- 
tional District and Sessions Judges. In 
mentioning about the juniors of the 
respondent No. I the learned Judges 
were referring to the original senio- 
rity in the cadre of Civil Judges. 


3. Once it is found that expe- 
rience as Civil Judge, Class I, at least 
for a short period, is a necessary qua- 
lification for promotion as Additional 
District and Sessions Judge and that 
such a requirement has a rational 


relation to the question at issue, it- 


would be surprising to hold that a 
man, who again and again had been 
found unfit to be posted as Civil 
Judge, Class T, in comparison with 
others, who were his juniors in ser- 
vice, his claim for promotion as Ad- 
ditional District and Sessions Judge 
should be decided not on the basis of 
the dateon which he was found fit to 


exercise the powers of Civil Judge, - 


Class I, but on the basis of the 
date of his entry into service. Out 
of the 41 people whom the respondent 
No. I had made respondents to his 
petition, 10 people were found fit in 
1962 and one in 1963. Then we have 
3 others whose claims were consider- 
ed on 3-5-66 along with that of the res- 
pondent No. I and found superior to 
his. There are 8 others whose claims 
‘were compared to the respondent’s on 
12-8-66 and found to be superior to 
his. Seventeen others, whose claims 
‘were compared to the respondent’s on 
17-4-1967 were found to be superior 
to the respondent and two were 
found superior to the respondent on 7- 
11-67. It would, therefore, be most 
_|surprising that a man who in 
comparison to all these people was 
not found fit to be promoted as 
Civil Judge, Class I, should as soon as 
he was found fit on 30-11-68 go over 
the heads of all the others who were 
found superior to him on a number of 
earlier occasions. While it is true that 
the Service Rules do not provide for 
Civil Judges being classed as Class I 
Civil Judges and Class II Civil Jud- 
ges, we cannot ignore the fact that the 
jurisdiction of the Class II Civil Jud- 
ges is only upto Rs. 5,000 and that of 
Class I Civil Judges upto Rs. 10,000. 
The resolution’ of the High Court of 
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May 1968 should not be interpreted 
literally. If-it is done in its proper 
background it would be appreciated 
that what was done was not to create 
a new class of Civil Judges called 
Class I Civil Judges but to have a list 
of persons who were qualified to be 
posted as Class I Civil Judges and to 
provide that fitness for being posted 
as Class I Civil Judges and acting as 
such for some time should be con- 
sidered as a qualification for promo- 
tion as Additional District and Ses- 
sions Judges. We have already point- 
ed out that the High Court has rightly 
held that such a provision cannot be 
said to be irrelevant to the question 
of promotion from among the Civil 
Judges to Additional District & Ses- 
sions Judges. We are firmly of opinion 
that in the face of these circumstan- 
ces to allow the respondent No. I to be 
considered for promotion as Additional 
District and Sessions Judge in pre- 
ference to others who had been found 
better qualified to be posted as Civil 
Judges Class I much earlier merely 
on the basis of the date of his entry 
into service would be a mockery of 
all canons of fair play and justice. In- 
deed, we cannot help feeling that his 
being found fit for promotion to 
Class I Civil Judge on 30-11-68 
seems to have been done more 
as a matter ‘of grace and he 
should be more than happy to have 
got what he got. The fact that before 
3-5-66 there might have been cases of 
Civil Judges being posted as Presid- 
ing Judges of Civil Courts Class I due 
to various exigencies of service can- 
not in any case affect the merits of 
this case. As we have already indicat- 
ed, while it is not impossible it is im- 
probable that compared to those peo- 
ple who had been posted as Class I 
Civil Judges before 3-5-66 the res- 
pondent No. I would have been found 
better qualified. At any rate we can 
see no justification for reopening cases 
that had been closed more than 10 
years ago at the instance of an officer 
whose record of service, to say the 
least, is-not a shining one. We see no 


‘merits in his claim. We, therefore, al- 


low the appeal and set aside the judg- 
ment of the Madhya Pradesh High 
Court. There will, however, be no 
order as to costs. 


Appeal allowed. 
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AIR 1973 SUPREME COURT 1274 
(V 60 C 281) 
(From: Andhra Pradesh)* 
A. ALAGIRISWAMI, I. D. DUA AND 
C. A. VAIDIALINGAM, JJ. 


In Criminal Appeal No. 173 of 
1970: Chaganti Kotaiah and others, 
Appellants v. Gogineni Venkatesh- 
wara Rao and another, Respondents. 


In Criminal Appeal No. 174 of 
1970: Appikatla Sambiah and others, 
Appellants v. State of Andhra Pra- 
desh, Respondent. i 

Criminal Appeals Nos. 173 and 174 
of 1970, D/- 3-4-1973. 


Index Note: -— (A) Criminal P.C. 

S. 439—Revision against acquittal by 
private party —— No defect of proce- 
dure or manifest error on point of law 
in trial Courts judgment — High 
Court cannot order retrial. Criminal 
Revn. No. 727 of 1969 and Criminal 
Appeals Nos. 201 and 202 of 1969, dt. 
25-8-1970 (Andh. Pra.) Reversed. AIR 
1962 S.C. 1788 and AIR 1968 S.C. 707 
Relied on. (Paras 19, 29, 21) 
Cases Referred: Chronological Paras 
AIR 1973 SC 799=Criminal Ap- 

peals Nos. 101/103 of 1970 D/- 

22-12-72, Amar Chand Agar- 

wala v. Shanti Bose 
AIR 1970 SC 272=(1970) 1 SCR 

880, Khetrabasi Samal v. State 

of Orissa 
AIR 1968 SC 707=(1968) 2 SCR 

287, Mahendra Pratap Singh v. 

Sarju Singh 
AIR 1962 SC 1788=(1963) 3 SCR 

412, Chinnaswamy Reddy v. 

State of Andhra Pradesh 17 


The Judgment of the Court was 
delivered by 


VAIDIALINGAM, J:— These 
two appeals, by special leave, are 
directed against the judgment and 
order dated August 25, 1970, of the 
High Court of Andhra Pradesh in Cri- 
minal Revision Case No. 727 of 1969 
and Criminal Appeals Nos. 201 and 
202 of 1969, setting aside the judgment 
of the Second Additional Sessions 
Judge, Guntur, in Sessions Case 


*(Criminal Revn. Case No. 727 of 
1969 and Criminal Appeals Nos. 201 
and 202 of 1969 D/- 28-8-1970 (Andh 
Pra) ). 
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No. 121 of 1968 and remanding thé- 
entire case for retrial. 

2. In connection with the mur-— 
der of two persons, Gogineni Kotes- 
wara Rao and Venigandla Ratnababu, 
and the injuries sustained by the pro~ 
secution witnesses, PWs 5 to 7 and 
13, on August 16, 1968, thirty persons 
were tried by the learned Sessions 
Judge of Guntur for offences under 
Section 148 and Section 302 read with 
S.149 or alternatively under Sec. 302 
read with Section 34 and Sections 323, 
324 and 326 of the Indian Penal Code, 
The learned Sessions Judge found that 
accused Nos. 5 to 7, 14, 18, 19, 24 and 
25 had participated in part of the oc- 
currence that took place on that day 
and convicted them under Section 148. 
The 5th accused was convicted under 
Section 302 for causing the death of 
Ratnababu and was sentenced to 
undergo imprisonment for life. Ac- 
cused Nos. 6 and 7, who weré found 
guilty of causing simple injuries to 
Ratnababu, were convicted under See~ 
tion 324. Accused Nos. 14, 19, 24 and 
25 were found guilty of causing in- 
juries to PW 7. Accused No, 25 was 
convicted under Section 323 while the 
three others were convicted under Sec~ 
tion 324. Accused No. 18 was found 
guilty of causing injuries to PW 13 
and convicted under Section 324. Sen< 
tences of imprisonment of varying 
terms were imposed on the accused 
found guilty under Sections 323 and 
324. A sentence of rigorous imprison- 
ment was also imposed on all these 
eight accused for the offence under 
Section 148. The sentences of impri~ 
sonment were directed to run con- 
currently. The learned Sessions Judge 
found that, none of the accused can 
be held guilty of the offence of caus- 


ing the death of -Koteswara Rao nor 


for the injuries sustained by PWs 5 
and 6. Accordingly he acquitted the 
eight convicted accused of all the 
other charges. Similarly he also found 
that the other twenty-two 
were not guilty of any of the offences 
with which they were charged and ac- 
cordingly acquitted them. N 

3. Accused No. 5 challenged 
his conviction before the High Court 
in Criminal Appeal No. 201 of 1969. 
The other seven convicted accused, 
namely, accused Nos. 6, 7, 14, 18, 19, 
24 and 25, filed Criminal Appeal 
No. 202 of 1969. One Gogineni Ven= 


accused ` 
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“‘kateswara Rao, who gave evidence as 
PW 7 and who was a brother of the 
deceased, Koteswara Rao, filed Cri- 
minal Revision Case No. 727 of 1969 
under Sections 435 and 439 of the Code 
of Criminal Procedure before the 
High Court against all the thirty ac- 
cused challenging the several acquittals 
recorded against them by the learned 
Sessions Judge. The High Court allow- 
ed the two Criminal Appeals as well 
as the Criminal Revision and after 
setting aside the judgment of the Ses- 
sions Court, remanded the entire case 
for retrial. Criminal Appeal No. 173 
of 1970 is by all the thirty accused 
against the order in Criminal Revi- 
sion Case No. 727 of 1969; while Cri- 
minal Appeal No. 174 of 1970 is by. 
the eight accused, who had been con- 
wicted for different offences under 
- Sections 302, 148, 323 and 324. E 
4. Mr. Basi Reddy, Tearned 

` counsel for the appellants in both 
the appeals, has attacked the judgment 
of the High Court on the ground that 
the High Court has exceeded its juris- 
diction in ordering a retrial at the in- 
stance of a private party, namely, 
PW 7. According to the learned coun= 
sel, the judgment of the Trial Court 
does not suffer from any of the infir- 
mities the existence of which alone 
gives jurisdiction to a High Court 
under exceptional circumstances to 
interfere under its revisional jurisdic- 
tion at the instance of a private party. 
It was further urged that there has 
been no consideration of the appeals 
filed by the eight accused, who had 
been convicted of certain offences. 
The reasons given by the Trial Court 
for acquitting completely the twenty~ 
two accused and for acquitting the 
eight convicted accused of . certain 
other offences were fully supported 
before us. It was finally urged that 
no case had been made out for inter- 
ference by the High Court in its revi- 
sional jurisdiction and the proper ap- 
proach should have been to dispose of 
on merits the two Criminal Appeals 
filed by the eight convicted accused. 
5. On the other hand, Mr. Nar- 
asimhachari, learned counsel appear- 
ing for PW 7, who filed the Criminal 
Revision, no doubt attempted to sup- 
port in full the order of retrial passed 
by the High Court. We should frankly 
say that he found considerable diffi~ 
culty in supporting the wholesale re- 
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trial ordered by the High Court. But 
the learned counsel pressed before us 
for acceptance the infirmities pointed 
out by the High Court in the reason- 
ing of the learned Sessions Judge 
which, according to him, justified at 
least a reconsideration of the whole 
matter by the Trial Court. In parti- 
cular it was stressed that there has 
been no consideration by the Trial 
Court of the constructive liability of 
the accused of the various offences 
with which they were charged read 
with Section 34 or in the alternative, 
Section 149. The reasons given by the 
Trial Court for holding that the dying 
declaration, Ext. P 15, made by Ratna- 
babu cannot be treated as evidence 
regarding the attack on Koteswara Rao 
are erroneous in law. By this reason- 
ing the Trial Court has really shut out 
that piece of vital evidence from con- 
sideration. These are some of the 
aspects that have been stressed for 
sustaining the order of the High Court. 
As the State is a party in the appeals 
before us, we have heard its counsel,’ 
Mr. Ram Reddy, merely to assist us. 
Mr. Ram Reddy has also supported 
the above reasons and has urged that 
these circumstances clearly show that 
there has been no proper trial. before 
the learned Trial Judge. In view of 
the very serious infirmities in the rea- 
soning of the Trial Court, the only 
proper course to be adopted — and 
which, according to him, has’ been 
rightly adopted by the High Court — 
is to have a retrial. 

_ 6. In the view we take that 
the order of the High Court ordering 
a retrial cannot be sustained and the 
two Criminal Appeals filed by the 
eight convicted accused will have to 
be sent back to the High Court for 
being heard and disposed of on merits. 
We do not think it necessary to very 
elaborately deal with the various 
items of evidence on record as also the 
reasons given by the learned Sessions 
Judge. In order not to prejudice the 
hearing of the appeals by the High 
Court, we refrain also from making 
any comments or remarks about the 
nature of the evidence adduced by the 
prosecution as well as the criticism of. 
the same by the accused. 

7% It is now necessary : to 
broadly state the case of the prosecu- 
tion as well as the findings recorded 
by the learned Sessions Judge. In the 
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village of Visadala there were two 
factions, one led by the 3rd accused 
and the other by PW 23, a brother of 
_Koteswara Rao, one of the deceased. 
All the thirty accused belong to the 
party of the 3rd accused. The 2nd 
accused was the Sarpanch of the vil- 
lage and the Ist accused was the acting 
village Munsif at the time of the oc- 
„currence Le. August 16, 1968. PW 23 
was the President of the Village Pan- 
chayat from 1956 to 1964 after which 
period the 2nd accused came to power. 
There was a multi-purpose Co-opera- 
tive Society established in 1963 in the 
village and the members of both the 
factions claimed to be the President 
or Secretary of this society. This rival 
claim was the subject of Writ Peti-~ 
tions in the High Court. The ist ac- 
cused was the acting Village Munsif 
at the time of the occurrence and his 
appointment was bitterly resented by 
the opposite group. All this clearly 
show that there was acute bitterness 
and rivalry between the members of 
the two groups. 
_ &. The prosecution case is as 
follows: ° 

9. On the morning of August 
16, 1868, PWs 5 and 6, who are 
brothers and who had taken a land on 
lease for cultivation, raised a cross- 
bund in the canal for the purpose of 
diverting water to their field. Some 
time later, accused Nos. 2, 6 and 21 
- came and asked PWs 5 and 6 to re- 
move the cross-bund but they refused. 
The third accused left the place abus- 
ing the two witnesses. About 12 Noon 
on the same day, PWs. 5 and 6 noticed 
that there was diminution of water in 
the canal. At that time Ratnababu, 
who was coming along side of the canal, 
was asked by these witnesses to plug 
any leakage near the cross-bund. 
Ratnababu accordingly was trying to 
close the leakage when all the thirty 
accused, who. belonged to one fac- 
tion, came to that place armed with 
different weapons. The, ist accused 
stabbed PW 5 with a spear both on 
his chest and on his temple. The 6th 
accused stabbed PW 5 on the 
right palm and right wrist. The 
- 8rd accused beat PW 5 with a spear 
on his hand. When PW 6 inter- 
fered, he was stabbed with a spear 
on the left chest by A-27 and was 
also beaten on the head back and leg 
by -A-21. All the accused then ran to- 
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wards Ratnababu, who was plugging 
the hole in the siphon. Ratnababu on 
Seeing the accused coming towards his 
direction, ran to the field of PW 23 
where Koteswara Rao with his brother 
PW 7, was working. Accused Nos. 1 
to 4 stabbed Koteswara Rac on the 
various parts of his body with spears 
and after he fell down, they along 
with A. 12, A. 13, A 22 and A 23, inflict- 
ed further injuries. When PW 7 at- 
tempted to interfere to save his brother 
he was attacked by A 14, A 19, A 24 
and A25. He was also kicked by A 20. 
Some of the accused turned their at- 
tention on Ratnababu. A 5, A 6, A 7, 
A 8 and A 10 inflicted spear injuries 
on Ratnababu. When PW 13 came to 
help Ratnababu, he was speared by 
A 18. All the accused then ran away, 
from the place. 

10. PWs 1 to 4 had witnessed 
the entire occurrence. Koteswara Rao 
‘was removed to his house in the vil- 
Tage and he died within a very shori 
time. Ratnababu was taken to the 
Government General Hospital, Guntur. . 
and, as his condition was very serious, 
a dying declaration, Ext. P 15, was 
recorded by the Magistrate,, PW 16, 
at about 840 P.M., the same day. 
Ratnababu died at 1.20 A.M. on Au- 
gust 17, 1968. The Magistrate had also 
recorded a statement, Ext. P 1, from 
PW 5 and a statement, Ext. P 16, 
from A 30. At this stage it may be 
mentioned that the witnesses, who 
received injuries, namely, PWs 5, 6; 
7 and 13 as well as. some of the ec- 
cused, who had received injuries, 
namely, A 5, A 14, A 29 and A 30, had 
all arrived at the Government General 
Hospital, Guntur, at about the same 
time and were treated by the same 
doctor. There is on record the wound 
certificates issued in respect of these 
persons. Apart from the wound certi-~ 
ficate issued to Ratnababu, at the 
time of his admission to the Hospital, 
there is also the description of the in- 
juries sustained by him, as mentioned 
in the postmortem certificate. There is 
also on record the postmortem certi« 
ficate issued to the other deceased, 
Koteswara Rao, which also shows that 
he had sustained a number of injuries. 

i Most of the accused, when 
they were examined under Section 342, 
pleaded complete ignorance about the 
occurrence. The 5th accused, however, 
pleaded that on the date of the occur= 
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rence he, along with A 14 and A 30, 
had gone to water the field of A 30. 
Near the cross-bund they found P. Ws. 
5 to 7,13and 23,the deceased Ratna- 
babu and certain others. A 30 request 
ed P.W. 23 to remove the cross bund 
to enable him to take water to his 


field. On their refusal, A 30 attempted . 


to remove the cross-bund, when at 
the instigation of P.W.23 he was 
stabbed by one Appa Rao and also 
attacked by P. W.23. P.W. 23 also 
beat him and ran away. A 14 stated 
that he was beaten at the cross-bund 
by PW 23. A 29 also pleaded that he 
sustained injuries at the cross-bund 
when he was with A 5, A 14 and A 30. 
A30 also gave a somewhat similar 
statement. 

12. Thus it will be seen that 
while according to the prosecution the 
occurrence took place in two stages, 
one at the place where the cross-bund 
was erected and the other inthe field 
of PW 23, on the other hand, accord- 
ing to the defence, the occurrence had 
taken place at the place where the 
cross-bund was raised*by PWs 5 and 
6 and that there was no incident what- 
soever near the field of PW 23. The 
Jearned Sessions Judge made a local 
inspection of the scene of occurrence 
and has also noted his observations. 
Jt will be seen that according to the 
learned Sessions Judge the field of 
PW 23 was at a distance of 290 years, 
as the crow flies, from the place of 
the cross-bunding. He has further 
noted that there was a donka which 
was about five feet lower in level 
compared to the neighbouring fields 
and that it would not have been possi- 
ble for the accused, who were at the 
eross-bund, to see and identify any- 
body who may have been near the 
donka. 

13. The learned Sessions Judge 
after a consideration of the dying 
declaration of Ratnababu, Ext. P. 15, 
and other evidence, is of the view that 
the prosecution case of Ratnababu 
running from the siphon to the field 
of P. W. 23 and that he was chased 
by the accused, is improbable. It is 
the view of the learned Judge 
that the prosecution has not come 
forward with the truth as to how the 
accused, after the occurrence at the 
cross-bund, happened to be near the 
field of PW 23. Regarding the occur- 
rence at the cross-bund, the courts 
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view is that there is the evidence of 
only PWs 5 and 6, Though PWs 5 and 
6 had received injuries, they have not 
said anything as to, how accused 
Nos. 5, 14,29 and 30 sustained inju- 
ries. These accused also have sustain- 
ed injuries at the:same time as PWs 5 
and 6 and at the same place, namely, 


the cross-bund. The prosecution ` has . 


stressed as to how these accused 
received injuries. In view of these. and 
other circumstances, the finding of 
the learned Sessions Judge is that 
these four accused had acted in self- 
defence at the incident that took 
place at the cross-bunding by PWs 5 
and 6. The injuries sustained by 
P.Ws. 5 and 6 being ofa very 
minor nature sustained by them when 
the said accused acted in self defence, 
none of those accused are guilty of 
any offence regarding this particular 
incident. 

14. Regarding the second stage 
of the occurrence at the field of 


PW 23, the Trial Courts view is that - 


the witnesses, who spoke to the same, 
are PWs 1 to .4, 7 and 13. PWs 7 and 
13 had received injuries. After a con- 


-sideration of the evidence of PWs 1 


to 4, the learned Judge expresses the 
view that they are tutored witnesses 
and that they have been selected be- 
cause they belong to the party of 
PW 23. The learned Judge disbelieved 
their evidence and eschewed the same 
from consideration. Left with the two 
other witnesses, namely, PWs 7 and 
13, the Trial Court is of the view that 
they being interested witnesses, their 
evidence will have to be treated with 
great caution and that it would be 
safe to accept their evidence only if 
it is corroborated by cther indepen- 
dent evidence. Ultimately the learned 
Judge held that their evidence cannot 
be accepted regarding the attack on 
Koteswara Rao. Having regard to the 
evidence adduced in the case, the 
learned Judge has recorded a finding 
that none of the accused can be held 
liable for the offence of causing the 
death of Koteswara Rao. 

15. But so far as the attack 
on Ratnababu was concerned, the 
learned Judge took into account’ thes 
evidence of PWs 7 and 8, the medical 
evidence as also the dying declaration 
Ext. P 15, and convicted accused Nos. 
5to7, 14, 18, 19, 24 and 26 in the 
manner mentioned by us earlier. .The 
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learned. Judge has also given reasons 
as to why some of these accused are 
not guilty of the, other offences with 
which they were charged and also for 
acquitting: the rest of the twenty-two 
accused. The learned Judge has also 
given the reasons for convicting. some 
of the accused only under Sections 323 
and’ 324. The learned Judge’s further 
view is that though certain’ charges 
had been framed read with Section 34 
or alternatively with 149, in the man- 
ner in which the incident has ultimate- 
ly been found to have happened, there 
is no scope for making any of the 
accused constructively liable under 
these provisions. 

16. We have already mention- 
ed that it is only the convicted eight 
accused, who had filed two different 
appeals before the High Court chal- 
lenging their conviction. The State had 
not filed an appeal under Section 417 
of the Criminal Procedure Code, 
either challenging the acquittal of 

- these eight accused of the other offen- 
ces or against the acquittal of the 
remaining twenty-two accused of all 
the charges. We are particularly men~ 


tioning this aspect because if the State- 


had filed such an appeal, the nature 
of jurisdiction exercised by the High 
Court will be entirely different. On 
the. other hand, it was the brother 
of one of the deceased, namely, PW 7, 
who had filed, as a private party, a 
Criminal Revision challenging the 
complete acquittal of the twenty-two 
accused as well as the acquittal of 
the eight convicted persons of the 
other charges. 

17. After a review of the ear- 
lier decisions, the extent of the juris- 
diction of the High Court in the mat- 
ter of interfering in revision against 
an order of acquittal has been laid 
down by this Court in Chinna~ 
swamy Reddy v. State of Andhra Pra- 
desh, (1963) 3 SCR 412 = (AIR 1962 
SC 1788) as follows: 


“It is true that it is open toa 
High Court in revision to set aside an 
order of acquittal even at the instance 
of private parties, though the State 
may not have thought fit to appeal. 

sbut this jurisdiction should in our 
opinion be exercised by the High 
Court only-in exceptional cases, when 
there is some glaring defect in the 
procedure or there is a manifest error 
on a point of law and consequently 
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there has been a flagrant miscarriage 
of justice. Sub-section (4) of Sec- 
tion 439 forbids a High Court from 
converting a finding of acquittal into 
one of conviction and that makes it 
all the more incumbent on the High 
Court to see that it does not convert 
the finding of acquittal into one of 
conviction by the indirect method of 
ordering retrial, when it cannot itself | 
directly convert a finding of acquittal 
into a finding of conviction. This pla- 
ces limitations on the power of the 
High Court to set aside a finding of 
acquittal in revision and it is only in 
exceptional cases that this power 
should be exercised. It is not possible 
to lay down the criteria for determin- 
ing such exceptional cases which 
would cover all contingencies. We may 
however indicate some cases of this 
kind, which would in our opinion 
justify the High Court in interfering 
with a finding of acquittal in revision. 
These cases may be: where the trial 
court has no jurisdiction to try the 
case but has still acquitted the accus- 
ed, or where the trial court has 
wrongly shut out evidence which the 
prosecution wished to produce, or 
where the appeal court has wrongly 
held evidence which was admitted by 
the trial court to be inadmissible, or 
where material evidence has been 
overlooked either by the trial court or 
by the appeal court, or where the ac- 
quittal is based on a compounding of 
the offence, which is invalid under the 
Jaw. These and other cases of similar ' 
nature can properly be held to he 
eases of exceptional nature, where the 
High Court can justifiably interfere 
with an order of acquittal; and in 
such a case it is obvious that it can- 
not be said that the High Court was . 
doing indirectly what it could not do 
directly in view of the provisions of 
S. 439 (4).” i 
The above principles have also been 
reiterated in Mahendra Pratap Singh - 
v. Sarju Singh, (1968) 2 SCR 287 = 
(AIR 1968 SC 707) Khetrabasi Samal 
v. State of Orissa, (1970) 1 SCR - 
880=(AIR 1970 SC 272) and Amar 


Chand Agarwalla v. Shanti Bose, Cri- _ 


minal Appeals Nos. 101-103 of 1970 D/- ` 
aa (reported in AIR 1973 SC 
799). 


18. We have, therefore, to see 
whether the order of the High Court 
setting aside the order of acquittal of 
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the eight convicted accused of certain 
charges as well as the acquittal of 
the remaining twenty-two accused of 
all the charges can be upheld on the 
above principles. The High Court has 
admittedly not considered the grie- 
vance of the eight convicted accused 
in their Criminal Appeals Nos. 201 
and 202 of 1969. A perusal of. the 
judgment of the High Court shows 
that it has mainly dealt with the Cri- 
minal Revision filed by the private 
party. In that context, it has consider- 
ed the material evidence in some de- 
tail and has practically expressed an 
opinion *against the accused in some 
respects. It has practically given a 
finding that all the thirty accused 
will have to be convicted under Sec- 
tion 302 read with either Section 149 
or at any rate Section 34. It has held 
that the dying declaration of Ratna- 
babu, Ext. P 15, is admissible even 
regarding the attack on the other de- 
ceased, Koteswara Rao. The High 
Court has also expressed its opinion 
that Ext. P 15 establishes, on the facts 
of the present case, that accused Nos. 1 
to 4 attacked Koteswara Rao and 
caused his death. The High Courts 
view also appears to be that the 
search of corroboration made by the 
Trial Court regarding the evidence 
of some of the prosecution witnesses 
was unnecessary. Even some of the 
convicted accused should have been 
convicted for more serious offences. 
More or less on this reasoning, the 
High Court remanded the entire case 
for retrial. 


19. We are of the opinion that 
the entire approach made by the High 
Court in dealing with the Criminal 
Revision filed against acquittal by the 
private party is contrary to the prin- 
ciples laid down in the decisions re- 
ferred to above. Notwithstanding the 
fact that sub-section (4) of Section 439 
does not authorise the High Court to 
convert a finding of acquittal into one 
of conviction, it has in fact contraven- 
ed this provision by recording a find- 
ing of guilt against the accused and 
directing the Trial Court to convict 
them after a retrial. There is no ques- 
tion of Jack of jurisdiction in the 
Trial Court to try the case; nor was 
any attack made that any evidence 
has been shut out at the trial. Whe- 
ther the dying declaration, Ext. P. 15, 
by Ratnababu can be taken into ac- 
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count regarding the attack on Kotes- 
wara Rao, is a matter which the Trial 
Court was entitled to decide one way 
or the other. If its view was wrong, 
the High Court could have gone into 
that aspect and differed from this 
opinion of the Sessions Court if the 
State had filed an appeal against ac- 
quittal. Further the mere fact that 
the learned Trial Judge held that ‘this 
piece of evidence is not relevant, 
while considering the attack on Kotes- 
wara Rao, does not amount to shutt- 
ing out of evidence at the trial. In fact 
that evidence has already come on 
record. Therefore, in this case there 
has been no shutting out at the trial 
of any evidence which the prosecu- 
tion wanted to adduce or the defence 
wanted to lead. All available evidence 
has been let in by both the prosecution 
and the accused. 


20. Nor can.it be stated that 
there has been any glaring defect in 
the procedure or a manifest error ‘ on]. 
a point of law and consequently lead-| ` 
ing to a flagrant miscarriage of justice. 
As mentioned earlier, sub-section (4) 
of Section 439 forbids a High Court 
from converting a finding of acquittal 
into one of conviction by an indirect 
method of ordering retrial when the 
High Court itself cannot directly con- 
vert a finding of acquittal into a find- 
ing of conviction. The High Court, in 
our opinion, has missed these very 
important limitations on its power to 
set aside the finding of acquittal in 
revision which could be done only in 
very exceptional circumstances. In 
the case on hand, the High Court was 
not justified in considering the evi- 
dence in such detail if it was really 
going to order a retrial. Such a detail- 
ed consideration of evidence and an 
expression of opinion about the guilt 
of the accused, in our opinion, has 
really loaded the dice against the ac- 
cused when the case goes back for 
retrial. Much stress has been laid by 
the High Court that though substan~- 
tive charges had been framed against 
the accused read with Section 34 or 
alternatively with Section 149 I.P.C. 
the Trial Court has not recorded any 
finding in this regard. Here again, the 
High Court’s view is erroneous. We 
have already referred to -the finding 
recorded by the Trial Court that in 
view of the definite case of the pro- 
secution and the nature of the evi- 
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` jeonstructively liable.” It is on that 


= Iground that ‘the Trial Court has not. 
z evans the’ accuser no uee guil- ; 


“a, We. have indicated the rea~ 


Jeons.« “which ‘promoted: the High’ Court 


to order a retrial. The consequence of 
‘this: will be to-put considerable strain 


.jon. thé acctsed who have already gone’ 


_jthrough a trial at corsiderable stress 
and expense. After going through the 
_jjudgment’ of the learned Sessions 
Judge, we cannot certainly. say, parti- 


cularly’ ini view ofthe evidence on re~. 


cord that either the acquittal: of the 
twenty-two accused or the acquittal of 
the eight convicted ‘accused of fhe rest 
of the charges was not- justified. At any 
rate, it may-be safely stated that the 
learned. Sessions Judge has taken into 
“faccount, all. the relevant’ circumstan- 
ces, Tt may - be that there are ‘slight 
mistakes in some of the reasons given 
_lby him but the judgment as a whole 


‘Ishows that: he has really applied his. 


mind to the various pieces of evidence 


‘lbefore passing the order of acquittal. 


jin the manner he has done. In the 
particular circumstances'of this case, 
the interference in revision by the 
High: Court at the instance of the pri- 
vate party was not justified. The two 
appeals filed by the convicted accus- 
- led, namely, Criminal Appeals Nos. 201 
and 202 of 1969 have not been dealt 
with by the High Court’ on merits. 
The appellants therein have a right 
to have those appeals heard and dis- 
ea of by the High Court according 
o law. 


22. In the result, Criminal Ap- 
peal: No. 173 of 1970 is allowed and 
the judgment and order of the High 
Court in Criminal Revision Case 
No, 727 of 1969 are set aside and the 

said Criminal Revision will stand dis- 

missed: Criminal Appeal No. 174 of 

1970 is also allowed and in consequ- 

ence Criminal Appeals Nos. 201 and 

202 of 1969 filed by the eight accused 

are remanded to the High Court for 

hearing and disposal according to law. 


~ Appeals allowed. 


' Manilal v. State of W..B. 
‘dence, none-of.the accused can be held’ 
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AIR 1973 SUPREME court. 1280. 
(V 60 C 282) 

a. M. SHELAT, I. D. DUA AND . 
HE R. KHANNA, JJ. vi 
` Manilal Chatterjee. alias Sudip, 
Petitioner v. State of West Bengal, 

Respondent. 
- Writ Petn. No. 40 of 1972, D/- 17- 
7-1972. : 
Constitution’ of India, Art. 32 — 
Habeas Corpus —, Detention wunder 
S. 3, W. B. (Prevention of Violent 
Activities) Act (1970) — Detention 
period to be over shortly (within 3 
days) — Supreme Court did nét inter-- 
fere. ~ (Para A). 


ORDER:— This is a petition under . 
Art. 32 of the Constitution for a writ ° 
of habeas corpus. The impugned order 
of detention was passed in this case 
on July 19, 1971 by the District 
Magistrate, 24 Parganas under Sub- 
section 1 read -with sub-section (3) of 
Section 3 of the West Bengal (Preven-~ 
tion of Violent Activities) Act, 1970. 
In pursuance of that order the "detenu { 
was arrested on July 21, 1971 and the 
grounds of detention were served on 
him. It appears from the. counter-affi- 
davit filed by the State Government 
that-all the consequential steps requir- 
ed under the Act were duly taken 
within the prescribed periods. It “Was, 
therefore, not possible -for- Mr..‘D. 
Goburdhan, counsel for, ‘the petitioner, 
appearing amicus curiae, , to point out 
any legal infirmity either’in the im-. 
pugned order or the consequential 
steps taken by the Government there- - 
after. Mr. Goburdhan, on the con-'". 
trary, frankly conceded before us that: 
in these circumstances it was not pos- 
sible for him to attack the validity of « 
the order upon any legal ground. That 
being so it is obvious that there is no 
justifiable reason for interfering with 
that order or the detention of the 
petitioner hereunder. In any event the}, 
period of the petitioner’s detention will] ; 
be over on July 20, 1972 and the State} ` 
Government will then be bound to 
release him from the detention. The 
petition fails and is, therefore, dis-{. 
missed. 


Petition dismissed, ;; 
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